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CITATION OF REPORTS. 

Rule 62 of the Supreme Court is as foilows: 
Inasmuch as all rolumes of the Reports prior to 63d h , ~ r e  been reprinted b~ 

the State, with the number of the rolume instead of thc name of the Reporter, 
counsel will cite the rolumes prior to the 63 N.C. at  follows: 

1 and 2 Martin, ................ 
Taylor Conf. 1 as 1 N.C. 

1Haywood ............................. " 2 " 
2 " ............................. '6 3 .' 

1 and 2 Car. Law Re- ,, 4 fi 

positoq 61 K. C. Term 1. 
1 Murphey " 5 6' .............................. 

.............................. 2 " 
'6 6 6' 

'6 7 " .............................. 3 " 

1 Hawks ' 4  8 4' .................................. 
2 " 

6' 9 6' .................................. 

4 " .................................. " 11 I' 

................... I Devereux Law " 12 " 

2 " .................... " " 13 " 

1 " Eq. .................... " 16 " 
2 " " .................... " 17 " 

................ 1 Dev. & Bat. Law " 18 " 

2 " " ................ " 19 " 

3 6 1 4 ' '  " ................ " 20 " 

..................... 1 Dev. 61 Bat. Eq " 21 " 

2 " " .................... " 22 " 

1 Iredell Law .......................... " 23 " 
2 " " .......................... " 24 " 

....................... 9 Iredell Law as 31 N.C. 
10 " " ........................ " 32 " 

1.7 " " ........................ " 3.5 " 

........................ 1 " Eq. " 36 " 

2 " " ........................ " 37 " 

3 " 6' ........................ " 38 " 

Busbee Law ............................ " 44 " 
‘ Eq. ............................ " 45 " 

1 Jones Law .......................... " 46 " 

2 " " .......................... " 47 " 

6 " " ......................... " 59 " 

I m d  2 Winston ..................... " 60 " 

Phillips Law ........................... " 61 " 

Eq. .......................... " R2 " 

In quoting from the reprinted Reports counsel will cite always the marginal 
(i.e., the original) paging, except 1 N.C. and 20 N.C., which are  repaged through- 
out, without marginal paging. 



JUSTICES 
OF THE 

SUPREME COURT O F  NORTH CAROLINA 
SPRING TERM. 1923 

CHIEF J T S T l C E :  

WALTER CLARK. 

ASSOClATE JUSTICES : 

"PLATT D. WALKER, 
WILLIAM A. HOKE, 

W. P. STACY, 
W. J. ADAMS. 

ATTORNEY-GENJZRAL : 

JAMES S. MANNING. 

ASSISTANT ATTORITEY-GENERAL : 

FRANK NASH. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF T H E  SUPREME COURT: 

EDWllRD C. SEAWELL. 

M.4RSHAL AND ~ ~ I I ~ R A R I A N  : 

MARSHALL DELANCEY HAYWOOD. 

*At the death of MR. JUSTICE WALKER at the close of the term, HON. HERIOT 
CLARKSON was appointed his successor. 



JUDGES 

OF THE 

SUPERIOR COURTS O F  NORTH CAROLINA 

EASTERN DIVISION 

W. M. BOND ............................................. First ........................................... Chowan. 
GEORGE H. CONNOR ................................. .ikon. 
JOHN H. KERR ....................................... Third ........................................ Warren. 
F. A. DANIELS ........................................ Fourth ....................................... Wayne. 
J. L o n  HORTON .................................... Fifth ......................................... Pitt. 

.......................................... HENRY A. GRADY ..................................... Sixth Sampson. 
T. H. CALVERT ......................................... Seventh ............................... Wake. 

........................................ E. H. CRANMER ...................................... Eighth Brunswick. 
.......................................... N. A. SINCLAIR ......................................... Kinth C,umberland. 
........................................ W. A. DEVIN ........................................... Tenth Granville. 

WESTERN DIVISION 

H. P. LANE ........................................ Eleventh ................................... Rockingham. 
THOMAS J. SHAW ................................... Twelfth .................................... Guilford. 

............................... A. 31. STACK ......................................... Thirteenth Union. 
W. F. HARDING ........................................ Fourteenth ............................. Mecklenburg, 

................................. B. F. LOKG ............................................. Fifteenth Iredell. 
................................. J. L. WEBB .......................................... Sixteenth Cleveland. 

T. B. FINLEY ......................................... Seventeenth .............................. Wilkes. 
J.  BIS RAY ............................................ E i g h t e e n t h .  .................... Tancey. 
P. A. NCELROY .................................... Xineteenth ................................ Madison. 
T. D. BRYSON ........................................... Twentieth ................................. Swain. 



SOLICITORS. 

EASTERN DIVISION 

WALTER L. SMALL ............................. First ................................................ Beaufort. 
RICHARD G. ALLSBROOK ..................... Second ........................................... Edgecornbe. 
GARLAND E. MIDYETTE ...................... Third .............................................. Northampton. 
CLAWSON L. WILLIAMS ..................... Fourth ............................................ Lee. 
JESSE H. DAVIS ................................ Fifth ............................................ Craven. 
J. A. POWERS ...................................... Sixth...............................................Lenoir. 
WILLIAM F. EVANS ........................... .Seventh ......................................... Wake. 
Wooous KELLUM ................................ E i g h  ......................................... New Hanover. 
T. A. MCSEILL ............................... ,.,Ninth .............................................. Robeson. 
L. P. MCLENDON .............................. 9 m .  

WESTERN DIVISION 

S. P. GRAVES ................................... E e e n t  ......................................... Surry. 
J. F. SPRUILL ...................................... Twelfth .......................................... Dayidson. 
F. D. PHILLIPS ........................... Thirteenth ...................................... Richmond. 
JOHN G. CABPENTEB ....................... Fourteenth .................................... Gaston. 
ZEB V. LONG .................................. ,..,.Fifteenth ....................................... .Iredell. 
R. L. HUFFMAN ................................. Sixteenth ...................... .. ......... ,..Burke. 
J. J. HAYES ..................................... Seventeenth ................................. ..Wikes. 
JAMES M. CARSON ........................... Eighteenth ..................................... Rutherford. 
J. E. SWAIN ........................................ Nineteenth ................................... ..Buncombe. 
GEORGE C. DAVIS ............................... Twentieth ...................................... Haywood. 



LICENSED ATTORNEYS. 

SPRING TERM, 1923 

The following were licensed to practice law by the Supreme Court, Spring 
Term, 1923: 

ALLEN, JOSEPH THOMAS .......................................................... Gib~on~il le .  
ALLEY, JOHN HAYES ................................................................. Waynesville. 
ANGEL, WILLIAM LEKOIR .......................................................... G i e  S. C. 
BAILEY, RAYAIOR'D GRAVES ...................................................... Woodsdale. 
BAILEY, ST. CLAIR EDWARD ..................................................... Elizbeth City. 
BAILEY, PALMER EDTY.~RDS ....................................................... Raleigh. 
BAKER, JOHX EARLE ................................................................. Xasl~ville. 
BARKER, OSCAR GARLAND ....................................................... Durham. 
BEST, HOYT BURSS ................................................................... G l l ~ v a n t ' s  Ferry, S. C. 
CARSON, SAMUEL THEODORE, JB ............................. .. ....... e e l .  
CATHEY, JOHN HANNIBAL ....................................................... Ashcville. 
CAUDELL, WILLIAM FAY ........................................................... St. Paul 
COATES, ALBERT .......................................................................... Smit hfield. 
COOK, ALEXANDER EUGEKE ....................................................... Fayctteville. 
COVINGTOK, MBY SIMAION ...................................................... Monroe. 
COXE, TER'CH CHARLES, JR ...................................................... Ashcville. 
C,RAWLEY, ALEXAXDER WHITFIELD ........................................... Raleigh. 
CREEKMORE, THOMAS LEONIDAS ............................................. a igh. 
CRUTCI-IFIELD, HARRY LEE ..................................................... Gremsboro. 
DAVIS, RAY PILAND .................................................................. Kinston. 
DAVIS, JOHN LAWSOX .............................................................. a t  zsville. 
DEANE, CH.~RLES BER'KETT ....................................................... Rockingham. 
EURE, JAMES BRUCE ............................................................... A ~ d , ? n .  
FOLGER, FRED .............................................................................. I t .  Airy. 
FULTON, FITZHUGH LEE ........................................................... Wilinington 

................................................ GRAHAM, THOMAS SETTLE, JR Grec~nsboro 
.............................................................. HALL, ALTON CARLYLE Benson. 

................................................... HANSON, EDWARD JOSEPHUS h a  Aotte. 
HERJIAN, PRESTON WIR'FIELD .................................................. Cono~er. 

........................................................... HOBBS, EDWARD GIBBON Clinton. 
....................................................... HOLMES, HARRY ZACHARY Gold sboro. 

.................................................... JENKINS, HERBERT CHARLES Ashwille. 
....................................................... JEXNINGS, JAMES MONROE R'ilrion. 

.......................................................... JOHNS, WILLIAM JASPER Alendale, S. C. 
............................................................... JOYNER, ANDREW, JR ..Gre~?nsboro. 

I<LUTZ, STONER WARREN .......................................................... Maifen. 
LAMS~, CHARLES CADMUS ........................................................ Lualma. 



LICENSED ATTORNEYS. vii 

LEE, RALEIGH BRADFORD ........................................................ Aurora. 
LEGGETT, CHAUNCEY HOKE ...................................................... Hobgood. 
MCELROY, JOHN H.4RDWICKE ................................................... Alarshall. 
MASSEY, WILLIAM HENRY ....................................................... Princeton. 
MADDREY, JOSEPHUS TEIOMAS ................................................ Seaboard. 
MONK, EDWIN IRCTN ................................................................. Asherille. 
Moss, THOMAS JULIAN ............................................................ Forest City. 
NICHOLSON, WILLIAM THOMAS ......................................... Statesrille. 
PAGE, JOHN THOMAS ................................................................ Stokes. 
PAGE, MATTHEW LEE ................................................................ Wade. 
PARKER, GERVAS LESTER .......................................................... Enfield. 
PATTON, GEORGE BRABSON ........................................................ Franklin. 
PEELE, CURTIS DAVERN ............................................................. Lewiston. 
PRESSON, GEORGE DAVIS ........................................................... Monroe. 
PREVATT, KORMAK LESLIE ........................................................ Buies. 
PROCTOR, JOSEPH ROY ............................................................... 1 Mount. 
REDDEN, MONROE MINOR ........................................................... Hendersonville. 
ROLLINS, SCHURMWAY .............................................................. Rutherfordton. 
SHEPARD, NORMAN CORNELIUS ................................................. Wilmington. 
SIKCLAIR, DAVID CUKNINGIIAM, JR ........................................ Wihington. 
STROUPE, JOHN CRISTWELL ....................................................... Hickory. 
STUBBS, DANIEL WEBSTER ........................................................ B l o n t s  Creek. 
SUMMERSILL, EDWARD WHITE ................................................. Jacksonville. 
THOMAS, JOHN S P ~ G E O N  ........................................................ Saxapahaw. 
TROTTER, JOHN  PA^. ................................................................ Charlotte. 
WAGONER, JARVIS ODELL ........................................................... Clemmons. 
WATSON, SAMUEL ...................................................................... L o i s  S. C. 
WILES, WALTER ERASMUS ........................................................ Wmhington, D. C. 
WILSON, LATHAM ALDON ......................................................... I t .  Olire. 
WINECOFF, JAMES BRADSHAW ................................................. Kannapolis. 
WHITAKER, GEORGE GAY .......................................................... Barnardsville. 
WHITLEY, ALEXAKDER HINES, JR ........................................... Battleboro. 
WILLIAMS, ERWIN THOMPSON ................................................ Lumberton. 
WRIGHT, THOMAS BERNARD ..................................................... Greensboro. 
UPCHURCH, GEORGE EUGENE, J R  ............................................. Apex. 

Under Comity Act: 

GRAYBEAL, WILLIAM THOMAS ................................................. Raleigh. 
HEAZEL, FRANCIS JAMES ......................................................... Asheville. 
JENKIR'S, WALTER LEE ............................................................. Asheville. 
SOUTHARD, LAWRENCE GEDDING ......................................... partanburg,  S. C. 
VAN HECKE, MAURICE TAYLOB ............................................... h e  Hill. 



CALENDAR O F  COURTl3 
TO BE HELD I N  

NORTH CAROLINA DURING THE FAL:L OF 1923 . 

SUPREME COURT . 
The Supreme Court mects in the city of Raleigh on the first Monday in 

February and the last Monday in August of erery year . The examination of 
applicants for license to practice law. to be conducted in writing. takes place 
one week before the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the following 
order : 

FALL TERDI. 1923 

First District .................................................................................................. A s  28 

Second District .............................................................................................. September 4 

Third and Fourth Districts ........................................................................ September 11 

Fifth District ................................................................................................... September 18 

Sixth District ................................................................................................... September 25 

Seventh District ............................................................................................. October 2 

Eighth and Ninth Districts ........................................................................... October 9 

Tenth District .................................................................................................. 0 0  16 

Eleventh District ............................................................................................ c o  23 

Twelfth District ............................................................................................... 0 0  30 

Thirteenth District ........................................................................................ November 6 

Fourteenth District .................... .............................................................. November 13 

Fifteenth and Sixteenth Districts ............................................................ November 20 

....................................................... Seventeenth and Eighteenth Districts N o e m b e  27 

Kineteenth District ......................................................................................... December 4 

Twentieth District ........................................................................................ December 11 





SUPERIOR COURTS CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 

FaLr, TERM, 1 9 2 3 - J ~ l g r  Lane.  
Ashe-July 9 t  ( 2 ) ;  Oct. 15.. 
Forsyth-July 23' ( 2 ) ;  Sept. lot  ( 2 ) ;  

Oct. 1 ( 2 ) ;  Nov. 5 t  ( 2 ) ;  Dec. 3 t  ( 1 ) ;  
Uec. 10'. 

Rockingham-Aug. 6' ( 2 ) ;  Nov. 1 9 t  
( 2 ) .  

Caswell-Aug. 2 0 ;  Dec. 3. 
Alleghany-Sept. 24. 
Surry-Aug. 2 7  ( 2 ) ;  Oct. 22  ( 2 ) .  

TWELFTH JUDICIAL DISTRICT 

FALL TERM, 1923-Judge Shaw. 
Davidson-Aug. 20' ( 1 ) ;  J u l y  1 6 t  ( 2 ) ;  

Sept.  1 0 t  ( 1 ) ;  Nov. 1 9 t  ( 2 ) .  
Guilford-July 30' ( 1 ) ;  Aug. 6 t  ( 2 ) ;  

Aug. 2 7 t  ( 2 ) ;  Sept.  17'  ( 2 ) ;  Oct. I t  ( 2 ) ;  
Oct. 2 9 t  ( 2 ) ;  Nov. 12. ( 1 ) ;  Dec. 3 t  ( 2 ) ;  
Dec. 17. ( 1 ) .  

Stokes-July 9 t  ( 1 ) ;  Oct. 15. ( 1 ) ;  Oct. 
2 2 t  ( 1 ) .  

THIRTEENTII JUDICIAL DISTRICT 

FALL TERM, 1923-Judge Stack. 
Stanly-July 9 ;  Oct. 8 t ;  Nov. 19 .  
Richmond-July 1 6 t ;  J u l y  23';  Sept. 

3 t ;  Oct. 1'; Nov. 5 t ;  Dec. ( 3 1 ) t  ( 1 ) .  
Union-July 30" Aug. 2 0 t  ( 2 ) ;  Oct. 

151. ( 1 ) ;  Oct. 2 2 t  (1).  
Anson-Sept. 10';  Sept.  2 4 t ;  Nov. 1 2 t .  
Moore-Aug. 1 3 ' ;  Sept. 1 7 7 ;  Dec. 1 0 1 .  
Scotland-Oct. 2 9 7  ( 1 ) ;  Nov. 2 6 t  ( 2 ) .  

FOURTEENTH JUDICIAL DISTRICT 

FALL ~ R M ,  1 9 2 3 J u d g e  Harding. 
Mecklenburg-July 9' ( 2 ) ;  Aug. 27 ' ;  

Sept. 3 t  ( 2 ) ;  Oct. I * ;  Oct. 8 t  ( 2 ) ;  Oct. 
297 ( 2 ) ;  Nov. 12 ' ;  Nov. 1 9 1  ( 2 ) .  

Gaston-Aug. 1 3 t ;  Aug. 20'; Sept.  l 7 t  
( 2 ) ;  Dec. 3 t  ( 2 ) .  

FIFTEESTH JUDICIAL DISTRICT 

FALL TERM, 1923-Judge Long. 
Montgomery-July 9';  Sept. 2 4 1 ;  Oct 

1. 
Randolph-July 1 6 1  ( 2 ) ;  Sept. 3'; Dec. 

3 t  ( 2 ) .  
Iredell-July 3 0 t  ( 2 ) ;  Nov. 5 t  ( 2 ) .  
Cabarrus-Aug. 1 3 t  ( 3 ) ;  Oct. 1 5 t  ( 2 ) .  
Rowan-Sept. 1 0  ( 2 ) ;  Oct. S t ;  Nov. 1 9  

( 2 ) .  

SIXTEENTH JUDICIAL DISTRICT 

FALL TERM, 1 9 2 3 - J u d g e  Webb. 
Catawba-July 2  ( 2 ) ;  Sept. 3 1  ( 2 ) ;  

Nov. 12. ( 1 ) .  
Lincoln-July 1 6 ;  Oct. 1 5 t  ( 1 ) ;  Oct. 

2 2 t  ( 1 ) .  
Cleveland-July 2 3  ( 2 ) :  Oct. 29 ( 2 ) .  
Burke-Aug. 6  ( 2 ) ;  Oct. I t  ( 2 ) ;  Dec. 

1 0 t  ( 1 ) ;  Dec. 1 7 t  ( 1 ) .  
Caldwell-Aug. 20 ( 2 ) ;  Nov. 2 6 t  ( 2 ) .  

SEVENTEENTH JUDICIAL DISTRICT 

FALL TERM, 1 9 2 3 - J u d g e  Pinley. 
Alexander-Sepl. 1 7  ( 2 ) .  
Padkin-Aug. 2 0 ;  Dec. 3  ( 2 ) .  
Wilkes-Aug. 6  ( 2 ) ;  Oct. I t  ( 2 ) .  
Davie-Aug. 2 7 ;  Dec. 3 t .  
Watauga-Sept. 3  ( 2 ) .  
Mitchell-July :'3 ( 2 ) ;  Nov. 1 2  ( 2 ) .  
Avery-July 2 t  ( 3 ) ;  Oct. 1 5  ( 2 ) .  

EIGHTEESTH JUDICIAL DISTRICT 

FALL TERM, 1 9 2 3 - J u d g e  Ray. 
Transylvania-July 2 3  ( 2 ) ;  Nov. 2 6  

( a )  .",. 
Henderson-Oct 1 ( 2 ) ;  Nov. 1 2 t  ( 2 ) .  
Rutherford-Au:. 207 ( 2 ) ;  Oct. 2 9  ( 2 ) .  
3lcDowell-July 9  ( 2 ) ;  Sept. 1 7  ( 2 ) .  
Pancey-Aug. 6 t  ( 2 ) ;  Oct. 1 5  ( 2 ) .  
Polk-Sept. 3  (::). 

SINETEENTH ,IUDICIAL DISTRICT 

FALL TERM, 1 9 2 3 - J u d g e  McElroy. 
Buncombe-July 9 1  ( 2 ) ;  J u l y  2 3 t  (1); 

Aug. 6 t  ( 2 ) :  Aug. 2 0 t  ( 1 ) ;  Sept.  3 t  ( 2 ) ;  
Sept. 1 7 %  ( 1 ) ;  Oct. I t  ( 2 ) ;  Oct. 1 5 t  ( 1 ) ;  
Nov. 5 t  ( 2 ) ;  Nov. 1 9 t  ( 1 ) ;  Dec. 3 t  ( 2 ) ;  
Dec. 17: ( 1 ) .  

Madison-Aug. 2 7 ;  Sept. 2 4 ;  Oct. 2 2 ;  
Sov .  26. 

TWENTIETH JUDICIAL DISTRICT 

FALL TERM, 1 9 2 3 - J u d g e  Bwson.  
Haywood-July 9 ;  Sept.  1 7  ( 2 ) ;  Nov. 

2 6  ( 2 ) .  
Cheroke-Aug. 6  ( 2 ) ;  Nov. 6 ( 2 ) .  
Jackson-Oct. 8 ( 2 ) .  
Swa~n-July  2 3  ( 2 ) ;  Oct. 22  ( 2 ) .  
Graham-Sept. 3 ( 2 ) .  
Clay-Oct. 1. 
Jlacon-Aug. 20 ( 2 ) ;  Nov. 1 9  ( 1 ) .  

*Criminal cases. ?Civil cases. tCivil a n d  jail cases. 



UNITED STATES COURTS FOR 
NORTH CAROLINA. 

DISTRICT COURTS. 
Eastern Di.sfrict-.HEN~y G. CONNOR, Judge,  Wilson. 
Western District-JAMES E. BOYD, Judge, Greensboro. 
Western District-EDWIN YATER WEBB, Judge, Shelby. 

EASTERN DISTRICT 
Terms-District terms are held at  the time and place as follows: 

Raleigh, fourth Monday after fourth Monday in April and October. 
Civil terms, first Monday in March and September. S. A. ASHE, Clerk. 

Elizabeth City, second Monday in April and October. J. P. THOMPSON, 
Deputy Clerk, Elizabeth City. 

Washington, third Monday in April and October. ARTHUR &YO, Deputy 
Clerk, Washington. 

New Bern, fourth Monday in April and October. ALBERT T. WILLIE, 
Deputy Clerk, New Bern. 

Wilmington, second Monday after the Fourth Monday in April and 
October. C .  hI. SYMMES, Deputy Clerk, Wilmington. 

Laurinburg, Monday before the last Monday in March and September. 
S. A. ASHE, Clerk, Raleigh. 

Wilson, first Monday in April and October. S. A. ASHE, Clerk, Raleigh. 

OFFICERS 

IRVIN B. TUCKER, United States District Attorney, Whiterille. 
J. D. PARKER, Assistant United States District Attorney, Smithfield. 
WILLIS G. BRIGGS, Assistant United States District Attorney, Raleigh. 
R. W. WARD, United States Marshal, Raleigh. 
S. A. ASHE, Clerk United States District Court, Raleigh. 

WESTERN DISTRICT 
Terms-District Terms are held a t  the times and place as follows: 

Greensboro, first Nonday in June and December. R. L. BLAYLOCK, 
Clerk; H. N. CAUSEY, Chief Deputy; MYRTLE DWIGGIRS, Deputy. 

Statesville, third Monday in April and October. J. B. GILL, Deputy 
Clerk. 

Asheville, first Monday in May and November. J. P. JORDAX and 0. L. 
AICLURD, Deputy Clerks. 

Charlotte, first Monday in April and October. E. S. WILLIAMS, Deputy 
Clerk. 

Wilkesboro, fourth Monday in May and November. MILTON MCKEILL, 
Deputy Clerk. 

Salisbury, fourth Monday in April and October. J. B. GILL, Deputy 
Clerk, Statesville. 

OFFICERS 

~ A N K  A. LIRREY, United States District Attorney, Charlotte. 
CHAS. A. JONAS, Assistant United States Attorney, Lincolnton. 
THOS. J. HARKING, Assistant United States Attorney, Asheville. 
BROWRLOW JACKSON, United States Marshal, Asheville. 
R. L. BLAYLocK, Clerk United States District Court, Greenboro. 



CASES REPORTED 

Aldridge. Robinson v ....................... 292 
. ....................... Alston v Lumber Co 784 

.... Armstrong v . Comrs . of Gaston 405 
Asheville. Dayton v ......................... 12 
Ashford v . Davis ................................ 89 
Askew. Lumber Co . v ....................... 87 
Austin v . R . R ................................... 784 

. . ........................ Bagging Co r Byrd 136 
................................. Bailey. Keith r 262 

Ball. Coijperative Assn . v ................. 784 
....................... Bank. Cotton Mills v 7 

............................ . Bank v Waggoner 297 
.............................. . Bank v Yelrerton 314 

Banks. Grocery Co . r ....................... 149 
. .................................. Barnes v Hiatt 781 

............................. Basnight. Nowell r 142 
........................ Batts. Southerland v 784 

.............................. Beck. Lawrence v 196 
........................................ Bell. Oden v 403 

Blomberg. Davies v ......................... 496 
............. Board of Alderman. Cabe v 158 
........... Board of Education. Jones v 303 

Bowman. Eakes v .............................. 174 
Box Co.. Ins . Co . r ............................ 543 

. ........................... Boyd v Lumber Co 559 
Boylston. Snow r ............................... 321 

. .................................. Brady v Moton 421 
Brame. S . v ........................................ 631 
Bridger. Taylor v .............................. 85 
Brooks v . Woodruff ........................... 288 
Brown v . Hillsboro ........................... 368 
Brown. In re  ...................................... 398 
Building Co . r . Sanders .................... 328 
Bunn v . Dunn ..................................... 108 
Burger. Crisp v .................................. 37 
Burger v . Tatham .............................. 37 
Burton System. Wentz v .................. 609 
Butler r . Mfg . Co ............................... 250 
Butler. S . r ....................................... 625 
Butner. S . v ....................................... 731 
Byrd. Bagging Co . v ......................... 136 

Cab Co . v . Creasman ......................... 551 
Cabe v . Board of Alderman ............ 158 

Call. Goodman v ................................ 607 
Causey r . Davis ................................ 155 
Cherry v . R . R .................................. 90 
Cole v . Reid ....................................... 235 
Comrs . of Gaston. Armstrong v ..... 405 
Comrs . of Surry. Leonard v ........... 527 
Comrs . of Sampson. Vann v ............ 1G8 
Construction Co . T .. R . R .................. 43 
Coiiperative Assn . v . Ball ................. 784 
Coiiperatire Assn . v . Harrell ........... 784 
Coiiperative Assn . v . Jones .............. 265 
Cooperative Assn . v . Mangum ........ 784 
Corporation Com . v . Mfg . Co ......... 17 
Corporation Com . v . Proximity 

Mills ............................................... 36 
Corporation Com . v . R . R ................ 435 
Cothrane. Newsome v ....................... 161 

........................... Cotton Go.. Davis v 387 
Cotton Nills v . Bmlr ........................ 7 

. .......................... Craig r Lumber Co 560 
. ......................... Creasman. Cab CO v 551 

............................... Credle. Emory v 2 
Crisp v . Burger ................................ 37 

. ............................... Currie v Malloy 206 

. ........................................ Dalton. S v 606 

. .............................. Darden v Gainey 784 
......................... Davenport. Nobler: v 162 

. .......................... Daries r Blombwg 496 
Davis . Ashford v .............................. 89 

................................. Daris. Causey r 155 
Davis v . Cotton C I ............................. 387 

. .......................... Davis r Lumber Co 784 
. ........................... Damkins r Phillips 608 

Dayton r . Asherille ........................... 12 
. ......................................... Diron. S r 727 

Dunn. Bunn r ..................................... 108 
Dunn. Redding r ................................ 311 
Durham. Harris . : ............................. 572 
Durham r . R . R .................................. 240 

. .............................. Eakes v Bowman 174 
Edmonds. S . r .................................... 721 
Edwards. Harward r ....................... 604 
Edwards v . Sutton ............................ 102 



CASES REPORTED . ... 
X l l l  

PAGE 

Electric Co . v . Light Plant .............. 534 
Emory v . Credle ................................. 2 
Erskine v . Motors Co ........................ 479 
Estes. S . v ............................................ 752 
Express Co.. Parks v ........................ 428 

Farrington. Sexton v ......................... 339 
Faulkner. S . v .................................... 635 
Feldspar. Wyatt v ............................. 434 
Forbes. Tarboro v .............................. 59 
Foster. S . v ......................................... 674 
Foster. S . v .......................................... 784 
Fowler v . Winders ............................ 105 
Fox v . Ins . Co ..................................... 121 
Fox. McRae v ..................................... 343 
Freeman. Vaughan v ........................ 784 

................. Freeze . Hendersonrille v 476 

Gainey. Darden v ............................. 784 
Gardner. Vinson v ............................. 193 
Garner v . Hawkins ............................ 784 
Gentry v . Utilities Co ....................... 285 
Goode. S . r ......................................... 737 
Goodman v . Call ................................ 607 
Grady. Ins . Co . v ............................... 348 

...................... Greensboro. Hudson v 502 
Griffin. Roberson v ............................ 38 
Griffith. S . v ........................................ 756 
Grocery Co . v . Banks ....................... 149 
Gulley v . Raynor ................................ 96 

Hagans v . R . R ................................... 784 
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ERRATA 
Vol. 183, p. 270, line 19 from top "investing" should be vesting. 
Vol. 183, p. 462, line 14 from top, "relieves" should be relieve. 
Vol. 184, p. 152, line 9 of opinion, "promissor" should be promisor, and 

"promissee" should be promisee. 

ELISHA BURKE WHITE v. E. S. R'ORMAN. 
(1) 

(Filed 21 February, 1923.) 

Wills-Estates-Defeasible Fee-Deeds and  Conveyances-Heirs-Rule 
i n  Shelley's Case. 

An estate to W, during his natural life, and after his death to such 
child or children as  he may have or leave lawfully begotten of his body, to 
be equally divided between them; but if he should not leave any children, 
then to his nearest heirs: Held,  the estate acquired by W. is liable to be 
defeated by his dying and leaving him surviving child or children, and he 
may not conreg a n  absolute fee-simple title. Whether the ulterior limita- 
tion to his nearest heirs would otherwise give him the fee-simple title 
under the rule in Shelley's case, quere? 

APPEAL by plaintiff from Kerr, J., a t  December Term, 1922, of 
CHOWAN. 

Controversy without action, submitted on an agreed statement of facts. 
Plaintiff, being under contract to convey certain land to the defendant, 

executed and tendered a deed therefor and demanded payment of the 
purchase price as agreed. The defendant declined to accept the deed and 
refused to make payment, claiming that the title offered was defective. 

Upon the facts agreed, the court being of opinion that the deed ten- 
dered was insufficient to convey a good and indefeasible title, gave judg- 
ment for the defendant; whereupon the plaintiff excepted and appealed. 
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Herbert Leary for plainti.f. 
N o  counsel for defendant. 

STACY, J. On the hearing the title offered was properly made 
(2) to depend upon the construction of the folllming clause in the  

will of Mrs. Elizabeth J. Burke: 
"I loan to Elisha Burke White during his natural life my  home tract 

of land where I now live, . . . also, the Darden or Dillard land 
(description not in dispute), and after his death to such child or children 
as he may have or leave lawfully begotten of his body to be equally 
divided share and share alike between them, but if 1e should not leave 
any children, then said property shall go to his nearest heirs." 

The case states that  Elisha Burke White, plaintif in this action, a t  
the time of the death of the testatrix in 1904, was unmarried, but  that  he 
has since married and is now the father of three living children, the 
oldest being fourteen years of age. 

Plaintiff contends tha t  under the foregoing clause in the will of Mrs. 
Elizabeth J. Burke he holds a fee-simple title to the land sought to  be 
conveyed, by virtue of the operation of the rule in i'helley's case; while 
the defendant contends that ,  under the provisions of said clause, the 
plaintiff took only a life estate in the property so devised. 

We  think it is manifest tha t  the plaintiff cannot convey a full and 
absolute title to the land in question, even though he should be held to 
take a defeasible fee by reason of the ulterior limitation to "his nearest 
heirs." Conceding, without deciding, that ,  for the purpose of hereditary 
transmission, the plaintiff may be seized of an  estate in fee simple, yet  
this, by the express terms of the instrument under which he holds. is 
liable to be defeated by his dying and leaving him :surviving a child or 
children. Stewart  v. Kenover,  62 Pa.  288; note L.R.A. (N.S.) ,  997 et seq. 
See, also, Whitesides v .  Cooper, 115 N.C. 570, and cases there cited. 

The ruling of the court below must be upheld. 
Affirmed. 

G. S. ENORY V. hf. T. CREDLE AND R. H. HUDSON, ~ ~ W N E R S  OF GAS BOAT 
L ' C ~ ~ ~ ~ ~ ~ , "  AND T. hf. CREDLE, MASTSR. 

(Filed 21 February, 1923.) 

1. Navigable Waters-Carriers of FreightCornmei:c4-Boats-Fires- 
Damages-Owner's Liability-Fkderal Statutes. 

A gas boat, duly registered a t  the United State3 Custom House and 
licensed to do business as  a common carrier on the inland waterways of 
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the State, while engaged in the part transportation of an interstate ship- 
ment of goods, comes within the provisions of the Federal statutes relier- 
ing the owners from liability for damages caused by fire, unless i t  is caused 
by the design or neglect of the owner. 

2. Sam-Employer and Employee. 
The Federal statutes excluding liability from the owners of vessels for 

damages by fire to an interstate shipment of goods, when applicable, is 
held to mean that the owners are  not liable for the loss of the goods or 
injury thereto by fire happening on board, unless from design (an act of 
willfulness) on their part, or from a negligent breach of some duty incum- 
bent upon them a s  owners, or in which they have personally participated; 
and they may not be held for loss and injury by fire due entirely to the 
negligence of the crew, master or seaman. 

3. Same - Instructions - Respondeat Superior--Appeal and  Error-Re- 
versible Error. 

In  an action to recover damages from the owners and the master of a 
cessel employed in an interstate shipment of goods a s  a common carrier, 
duly licensed as  such under the Federal statutes, when there is  evidence 
that the loss incurred was due entirely to the negligence of the crew, 
master or seamen employed on the ressel, an instruction that makes the 
owner responsible for the sole negligence of such employees under the 
doctrine of respondeat superior is reversible error. 

CIVIL ACTION, heard on appeal from a justice's court, before 
Iierr, J., and a jury, a t  Fall Term, 1922, of HYDE. (3) 

The action is to recover damages for loss and destruction of 
goods by fire, shipped on the gas boat "Clinton," as common carrier, ply- 
ing on the inland and navigable waters of the State, in this instance be- 
tween Washington, N. C., and Swan Quarter, and other points in Hyde 
County. It was admitted that  defendants were owners of the boat, and 
that  the same was duly registered in United States Custom House, and 
i t  was shown that  the owners were not present a t  the occurrence, but the 
boat a t  the time was in immediate charge and control of T .  M. Credle, 
and an  assistant as employees, and who had no interest in the boat or 
its cargo. The owners answered, denying any negligence on their part and 
alleging that  the boat on which the goods were transported was duly 
registered in United States Custom House, and tha t  the fire and conse- 
quent destruction of the goods mas not caused from any design or neglect 
on their part, and claiming that  they mere protected by  the Federal 
statutes relating to  limiation of liability on the part of owners of such 
vessels. 

On issues submitted, the jury rendered the following verdict: 
"1. Who are the owners of the gas screw 'Clinton,' alleged to be 

destroyed by fire on or about 25 May,  1922? Answer: 'M. T. Credle and 
R .  H.  Hudson.' 
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"2. Was the said boat and the plaintiff's property destroyed by the 
negligence of the defendants and owners, as alleged in the complaint? 
Answer : 'Yes.' 

"3. What,  if any, darnages has plaintiff sustained by reason of said 
negligent destruction of his property? Answer: '$140.' " 

Judgment on verdict against the owners, M. T. Credle and 
(4) R. H. Hudson, and said defendants, having duly execepted, 

appealed. 

S. S .  M a n n  for  plaintiff .  
Small ,  MacLean  & R o d m a n  and Wal ter  L. Spencer for defendants. 

HOKE, J., after stating the case: There were facts n evidence tending 
to show that  on or about 26 April to 1 May,  1922, plaintiff bought, in 
Norfolk, Va., a lot of goods, of value of $165, and shipped same v ia  
Washington, N. C., to his home a t  Juniper Bay, Hyde County, N. C. 
Tha t  the bill of lading was given to T. M. Credle, wl-o with an assistant 
was operating the gas boat "Clinton," duly registered and licensed to do 
business as common carrier on the waters of Pamlico Sound and its 
tributaries. T h a t  said goods were taken on said bcat  under a bill of 
lading by said T. M. Credle, and a t  the time specified in going from 
Swan Quarter, where the boat had touched in due course of its voyage, 
the cargo and boat m7ere destroyed by  fire, except the engine, which 
T .  11. Credle testifies was saved (value not given). 

There were also facts in evidence permitting the inference that  the 
loss and destruction of the boat and goods were due to negligence on the 
part  of the owners themselves, and there was also evidence to the effect 
tha t  the fire and consequent loss of the boat was due to the negligence of 
the master and his assistant. 

On this opposing evidence, the court, among other things, and on 
second issue, charged the jury as follows: "If you answer the second 
issue 'No,' you need not answer the third issue, because, unless the 
damage done the plaintiff was due to the negligence or want of care on 
the part of the defendant, or employees of the dcmfendants, then the 
defendants would not be liable in damages to the plaintiff. Tha t  is, if 
the plaintiff has failed to show by  the greater weig;ht of the evidence 
that  want of care in the burning of the vessel was due to negligence on 
the part of the owners of the vessel, or some of the cbmployees or agents 
of the owners who had control of the vessel, and you answer the second 
issue 'No,' you need not answer the third issue." Defendants duly noted 
an exception. 

As more especially pertinent to the facts presented, the Federal legis- 
lation establishing limitations of liability on the  part of owners of ves- 
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sels operating as carriers both a t  sea and on the navigable inland waters 
of the State, makes provision as follows: 

"Sec. 4282, Revised Statutes, U.S. Loss b y  Fire. No owner of any 
vessel shall be liable to answer for or make good to any person any loss 
or damage which may happen to any merchandise whatsoever which 
shall be shipped, taken in, or put  on board any such vessel, by reason 
or by means of any fire happening to or on board the vessel, 
unless such fire is caused by the design or neglect of such (5) 
owner." 

And in sec. 4289, as amended and now appearing in 6th Federal 
Statutes Annotated, p. 367: "Limitations of Liability of Owners to Apply 
to All Vessels. The provisions of the seven preceding sections and of 
section 18 of an act entitled 'An act to  remove certain burdens on the 
American merchant marine and encourage the American foreign-carrying 
trade, and for other purposes,' approved 26 June, 1884, relating to the 
limitations of the liability of the owners of vessels, shall apply to all 
sea-going vessels, and also to all vessels used on lakes or rivers or in 
inland navigation, including canal boats, barges, and lighters." 

I n  construing these sections i t  has been held tha t  the same applies to  
a boat of this kind, and in determining the question of the liability of 
the owners, the authoritative cases are to the effect that  the owners are 
not liable for the loss of the goods or injury thereto by any fire happen 
ing on board, unless from design on their part (an act of willfullness) 
or from a negligent breach of some duty incumbent upon them as owners, 
or in which they have personally participated, and that  they may not 
be held for loss and injuries by fire due entirely to the negligence of the 
crew, master or seaman. Craig v. Continental Ins. Co., 141 U.S. 638; 
I n  re Garnett et al., 141 US. 1 ;  Walker  v. Transportation Co., 3 Wall., 
140; The , 228 Fed. 1006; The Anno., 47 Fed. 525, 
and see on subject, Brinson v. R. R., 169 N.C. 425; 6 Fed. Statutes Anno., 
p. 339. 

While the court in different places seems to restrict the jury to a 
consideration of the owners' liability as set forth in the Federal statutes, 
the portion of the charge excepted to permits, if i t  does not require, the 
jury to hold the owners liable for the negligence of the crew, under the 
general doctrine of respondeat superior, and in which the said owners 
did not or may not have personally shared. 

For this error the defendants are entitled to a new trial, and it is so 
ordered. 

Kew trial. 

Cited: Emory v. Gas Boat, 187 N.C. 167; Atkins v. Transportation 
Co., 224 N.C. 693. 
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VICTOR LEWIS v. G.  V. LEWIS. 

(Filed 21 February, 1923.) 

Wills-Estates-Inheritance-Death of Devisor--Presumption of Death- 
Deeds a n d  Conveyances. 

The father devised his lands to his four sons a s  tenants in common, and 
one of them conveyed to the other, after his father's death, all of his 
"right, title and interest in and to the estate of my late father." One of 
the sons left home before the death of his father and was not heard of for 
a period of wren years under circu~nstances upon which the law would 
presume his death, and cast the inheritance from 'lim upon his other 
brothers: Held, the presumption of death did not fix the time thereof a t  
any definite time within the seven-pear period, and it being necessary for 
the grantee in the deed to show that his brother predeceased his father, 
only that part of the land his grantor took under his father's will passed 
under the deed. 

APPEAL by defendant from Ferguson, J., at  November Special 
(6) Term, 1922, of WASHINGTON. 

Civil action t o  recover of the defendant ole-third interest in 
the lands of Tasso Lewis, presumably deceased brother of both plaintiff 
and defendant. 

Upon the facts agreed, his Honor rendered judgment in favor of the 
plaintiff. Defendant appealed. 

Van B. Martin for plaintiff. 
Zeb Vance Norman for defendant. 

STACY, J. On 2 September, 1895, W. W. Lewis of Washington County 
died, leaving a last will and testament in which he devised a tract of 
land, containing 160 acres, more or less, to his four children, Eliza H. 
Le t~ i s ,  G. V. Lewis, Victor Lewis, and Tasso Lewis, as tenants in com- 
mon, subject only to a life estate which was given to the testator's wife. 

On 13 March, 1896, Victor Lewis, plaintiff herein, conveyed to his 
brother, G. V. Lewis, defendant herein, by full warranty deed, all his 
"right, title, and interest in and to the estate (real, personal, and mixed) 
of my  late father." 

Some time during the year 1894, Tasso Lewis left the State of North 
Carolina, and, a t  the time of his father's death, he was thought to be 
somewhere in the State of Virginia, but  he has never been seen or heard 
of since his departure in 1894 by  any member of his family, or by any 
other person likely to have heard, so far as the  parties to this suit are 
able to  ascertain. 

It is conceded that  Tasso Lewis is presumably dead, but there is no 
finding as to when he died. It is also conceded that  his share in his 
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father's estate would go to the other devisees under the will of W. TV. 
Lewis, whether Tasso predeceased his father or not. The crucial ques- 
tion is: D o  they take as heirs of their father or as heirs of their brother, 
Tasso? 

The defendant contends tha t  the land in question was originally a 
part of his father's estate, and that  the plaintiff, by his deed of 13 March, 
1896, conveyed to him all his right, title, and interest therein. The plain- 
tiff, on the other hand, contends that  he is entitled to a one-third interest 
in the land as heir to his brother Tasso, and that  nothing passed 
by his deed of 13 March, 1896, except the one-fourth interest (7) 
which he acquired as devisee under his father's will. 

There is no presumption that  Tasso Lewis was dead when his father 
died in 1895, nor is there any presumption that  he was dead a t  the time 
of the execution of the plaintiff's deed in 1896. Manifestly, the interest 
which the plaintiff derives from his brother Tasso is as distinct from 
the interest he had in his father's estate as if he had acquired his title 
from a stranger, or any other source. Indeed, if Tasso were living a t  the 
time, the plaintiff had no such interest nhen the deed mas made. Gilbert 
v. James, 86 N.C. 245. 

Where a party has been absent from his home or domicile for a period 
of seven years, without being heard of by those who would be expected to 
hear from him, the only presumption arising from such absence is that  
he is then dead; that  is, a t  the end of the seven-year period; but there is 
no presumption as to the exact time of his death. Beard v. Sovereign 
Lodge, 184 N.C. 154, and authorities there cited. 

I n  the English case of Dunn v. Snozoden, 11 W.R. 160, i t  was held 
that  where a party who takes under a will has not been heard of for 
seven years, the testator having died after three years had elapsed, and 
advertisement issued on the death of the testator, failing to produce any 
information, such legatee must be assumed to have survived the testator, 
and cannot be presumed to have died a t  any particular period during 
the seven years. See 1 Greenleaf on Evidence, sec. 41. 

I n  the case a t  bar, the defendant's title being dependent upon his 
showing that  Tasso Lewis predeceased his father, and there being no 
evidence or presumption to establish the fact, we must uphold the judg- 
ment in favor of the plaintiff. 

No error. 

Cited: Steele v .  Ins. Co., 196 N.C. 412; Head v. Ins. Co., 210 N.C. 204. 
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KINSTON COTTON MILLS v. WACHOVIA BANK AN11 TRUST COMP.IR'P. 

(Filed 21 February, 1923.) 

1. Corporations-Preferred Stock-Contracts-Debtoir and  Creditor. 
Preferred stock issued by an industrial corporatim under the general 

law confers upon the holders a preference over the cDmmon stock, it being 
ordinarily the right to a fixed dividend to be paid out of the net earnings 
of the company before any dividend on the common stock is allowed, and 
frequently including this preference in the distribu-ion of the corporate 
assets anlong the shareholders in case of dissolution, etc., the relation thus 
established between the different classes of stockholclers being largely one 
of contract with the company, subordinate always to statutory or charter 
prorisions controlling the matter. 

2. Same. 
Where preferred shares of stock are  issued by an industrial corporation 

Under powers conferred upon it in general terms, the holders may not be 
regarded a s  corporate creditors, or given a position superior to such credi- 
tors, for they are but a part of the company, and cannot occupy the position 
both of creditor and debtor towards the company. 

3. Same--Preference. 
The holders of preferred stock in a n  industrial corporation cannot be 

given a priority over its creditors by contract witl: the directors acting 
under general powers, but only by virtue of legislative authority clearly 
and definitely conferred. 

4. Sam4-Liens-Mortgage~-Bonds. 
Where an industrial corporation has amended i ts  charter under our 

general lnws, ch. 22, art. 2, passed in pursuance of our Constitution, 
Art. VIII, see. 1, etc., and thereunder issues stock preferred over the 
common stock as  to dividends, and the distribution of its assets in case of 
dissolution, the purchasers of such preferred stock can acquire no lien 
superior to that of a mortgage bond regularly issued by the corporation, 
whether such mortgage lien were created before or after the issuance of 
the preferred stock. 

CLARK, C. J., concurs in result. 
(8) Controversy without action, submitted and heard by consent 

before Broclc, J., a t  Wadesboro, N. C., 1 Dlxember, 1922. 
On perusal of the record, it appears that plaintijlf, a business corpo- 

ration, professing to act under powers conferred hy its charter, have 
contracted to issue bonds to amount of $200,000, secured by a deed of 
trust on the property and franchise of plaintiff company, which said 
bonds and deed of trust shall be a valid first lien and mortgage on the 
property of the company, both as to principal and interest, above any 
possible lien or claim on its assets by reason of the preferred stock issued 
now or hereafter under an amendment t o  its charter, hereinafter set out. 
Defendant has agreed to take said bonds under the terms referred to, 
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and the question submitted is whether said bonds so secured shall con- 
stitute a first lien as stipulated. The court being of opinion that said 
bonds and interest and mortgage to secure same will constitute such first 
lien, etc., entered judgment that defendant comply with its contract, and 
defendant excepetd and appealed. 

Cowper, Whitaker & Allen for plaintiff. 
Manly, Hendren & Womble for defendant. 

HOKE, J. On the hearing i t  was further made to appear that plaintiff 
is an industrial corporation, organized and doing business under and by 
virtue of a charter granted in accord with the Constitution and general 
statutes controlling the matter. Constitution, Art. VIII, sec. 1, 
etc., and C.S., ch. 22, art. 2, etc., and that on 14 February, 1920, its (9) 
said charter, in reference to the issuing of preferred stock, was 
duly and properly amended so as to read as follows: "That further said 
article four of said certificate of incorporation be changed and amended 
by providing for the creation of preferred stock as well as and in addition 
to the common stock, by adding the following to said article: That 
in addition to the aforesaid common stock hereinbefore authorized the 
said Kinston Cotton Mills is also authorized to issue not to exceed 
$350.000, divided into 7,000 shares of the par value of $50 per share each 
of cumulative preferred stock. That said preferred stock map he issued 
as and when the board of directors in their discretion shall determine 
to so issue same, and shall entitle the holder or holders thereof to receive 
out of the surplus of the net earnings of said corporation, and said 
corporation shall be bound to pay thereon, as and when declared by said 
board of directors, a dividend a t  such rate and at  such time or times per 
annum as shall be determined by said board of directors, which shall be 
set apart and paid before any dividends on the common stock, and which 
shall be a first lien and priority upon all the assets, real and personal, 
of said corporation, all of which shall be fully provided for by said board 
of directors, together with all and any other preferences, terms, condi- 
tions and stipulations in reference thereto as may be determined and 
directed by said board of directors of said corporations. That said pre- 
ferred stock may be issued in such series and amounts, and a t  such time 
or times, and shall mature and be retired in such manner as said directors 
may deem wise and proper, but said corporation shall a t  all times here- 
after have the power and be allowed to issue and have outstanding pre- 
ferred stock as hereinbefore described, not to exceed a t  any one time the 
amount hereinbefore authorized. Provided, however, that whenever a 
dividend is declared and paid on the preferred stock and any and all 
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series thereof as hereinbefore set forth, the directors shall, if in their 
judgment the surplus or net profits, after deducting the amount of the 
dividends to accrue and be paid on such preferred si.ock during the cur- 
rent year, shall be sufficient for such purpose, have tke full power then or 
thereafter to declare and pay a dividend on the coinmon stock of said 
corporation. 

"In case of liquidation or dissolution or distribution of the assets of 
said corporation, the holders of the preferred stock herein provided for, 
or any series or issues thereof, shall be paid the principal amount of 
their preferred shares and the amount of dividends accumulated and 
unpaid thereof (which shall be secured and have priority and lien as 
above set forth) before any amount shall be payable to the holders of 
the common stock." 

That acting under the powers so conferred, plaintiff has issued 
(10) and sold preferred stock to the nominal amount of $130,000, 

which is now outstanding, and the purchasers of same were given 
and now hold certificates of their respective shares, which in form sub- 
stantially comply with the above amendment, and ~ s i t h  section 1156 of 
said chapter 22, the section more directly relevant to such an issue, and, 
among others, containing in the face of the certificate stipulations as 
follows: "The holders of this preferred stock are entitled to receive and 
the corporation is bound to pay a yearly dividend of seven per cent per 
annum, said dividend to be paid semiannually on 1 June 1 December of 
each year succeeding the date hereof, out of the net earnings of said 
corporation, which said dividends shall be set apart and paid before any 
dividends on the coinmon stock, and shall be a first lien and priority upon 
the assets, real and personal, of said corporation, as fully provided for 
such preferred stock authorized under the aforesaid amendment to the 
certificate of incorporation and sct forth in resoultion of the board of 
directors under date of 3 March, 1920." And said plaintiff proposes 
to issue further shares of said stock in pursuance and within limits of 
the above resolution. Upon these the facts chiefly pertinent it is con- 
tended by defendant that plaintiff is not in a position to comply with 
their contract stipulating for a superior lien on the corporate assets, 
and by reason chiefly of the clause in the amended charter declaring that  
the holder of this stock, out of the surplus of the net earnings and when 
determined upon and set apart by the board of direcl ors, shall be entitled 
to the stipulated dividends before any dividends may be paid on the 
common stock and giving to such holders in further security for such 
dividends only "a first lien and priority on all the assets, real and per- 
sonal, of the corporation, all of which shall be provided for by said board 
of directors, together with all and any other preferences, terms, condi- 
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tions, and stipulations in reference thereto as may be determined and 
directed by said board of directors, etc.," but, on the facts presented, the 
position cannot be sustained. Preferred stock, as the term indicates, is 
designed to give the holders some preference over the common stock, and 
ordinarily is met by conferring upon such holder the right to a fixed 
dividend out of the net earnings of the company, when such dividend 
has been properly declared by corporate authority and due and payable 
before any dividends on the common stock is allowed. Kot infrequently 
this preference is extended to giving the holders, as is in this case, priority 
over the common stock, in distribution of the corporate assets in case of 
dissolution, and there are other preferences permissible, the question as 
between the different classes of stockholders being largely one of contract 
with the company, subordinated always to statutory or charter provisions 
controlling the matter, but where such stock is issued under powers con- 
ferred upon the company in general terms, the holders may not 
be regarded as corporate creditors, nor can they by contract with (11) 
the directors be given a superior position to the detriment of 
creditors. Under the conditions suggested they are but a part of the com- 
pany, and as said in some of the cases on the subject, if these holdings 
are in fact and truth preferred stock, the holders cannot occupy the posi- 
tion both of creditor and debtor towards the company. These positions 
are in accord with authority very generally prevailing, and with our own 
decisions so far as they have dealt with the subject. Farrish v. Cotton 
Mills, 157 N.C.188 ; Power Co. v. Mills Co., 154 N.C. 76 ; Warren v. I h g ,  
108 U.C. 389; Lloyd v. Pa.  Electric Co., 75 N.J.  Eq. 263; Black v. Hobart 
Trust Co., 64 N.J. Eq. 415; Hamlin v. Toledo Trust Co., 78 Fed. 664; 
Spencer v. Smith, 201 Fed. 647; 1 Cook on Corporations (7 ed.), sec. 
271; Clark on Corporations, pp. 365-367; 14 C.J., p. 416. There are, 
i t  is true, cases where holders of these certificates under the term of 
preferred stock have been given priority even over creditors, but this, as 
stated, may not be done by mere contract with the directors acting under 
general powers, but only by virtue of legislative authority clearly and 
definitely conferred. An instance being the case of Heller v. Marine 
Bank, 89 Md. 602, reported, also, in 73 A.S.R., p. 212, with a full and 
informing editorial note on the subject. But no such conditions are 
presented in the case before us; on the contrary, i t  appears that these 
holdings are in terms and effect preferred stock, having the right to a 
fixed dividend out of the net earnings when declared by the directors, 
and to a further preference over the common stock in any distribution 
of the assets, and considering the record in view of the authorities here- 
tofore cited, and the principles they approve, the language and purport 
of the body of the amendment, together with the closing paragraph by 
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which these certificates are clearly subordinated to creditors in any dis- 
tribution of the assets, we are of opinion that the efi'ect and purpose of 
said amendment and the certificates issued in pursuance thereof is not 
to create any lien or priority of any kind as against creditors, but only 
to establish an additional preference as between the different classes of 
stock, and approve and  affirm, therefore, the decision of the court below 
that defendants comply with their contract. 

Affirmed. 
CLARK, C. J., concurs in result. 

Cited: Ellington v. Supply Co., 196 N.C. 790. 

(12) 
T. J. DAYTON ET AL. V. CITY O F  ASHEVILLE. 

(Filed 21 February, 1923.) 

1. Pleadings-Statutes-Allegations-Eminent Domain-Cities and  Towns 
--Municipal Corporations. 

An allegation in the complaint that defendant city was operating a n  
incinerator near his land and dwelling, causing continuing injury to his 
dwelling and to the health of his family by its fumes, smoke and ashes, 
settling upon his furniture, etc., and of a permanent or continuous char- 
acter, is liberally construed under the terms of our statute, C.S., 536, not 
only as  an allegation of trespass. but also of a partial taking or nppropria- 
tion of plaintiff's property for a public use. 

2. Municipal Corporations - Cities a n d  T o m s  - Trespass-Eminent Do- 
main-Constitutional Law. 

While the city, under its public duty, is not lial~le to  individuals for 
injuries resulting from the operation of an incinwator for the public 
benefit, properly built and operated under its government authority. that 
amounts to an irregular, intermittent and variable tr?spass, i n  the absence 
of some legislative authority conferring such right of action, i t  is otherwise 
when the trespass is constant and continuous and :mounts to an appro- 
priation of the plaintiff's property for a public use without compensation. 

3. SamcActions--Statute  of Limitations-Charter Provisions--Notic* 
Damages. 

In an action to recover damages against a city ca.md by the operation 
by the city of an incinerator near the plaintff's land, and there is allega- 
tion and evidence tending to show damages of a continuous and perma- 
nent nature amounting to a taking or appropriation in part of the plain- 
tiff's land for a public use without compensation, upon the defendant's 
plea for the statute of limitations and the failure t~ give the notice pre- 
requisite to the right of action, provided in the defendant's charter, and 
conflicting evidence thereon, the cause of action accrues and the statute 
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begins to run from the time the flrst substantial injury is sustained, or 
 hen the first appreciable damage is done. 

4. S a m e - - V e r d i c t N e w  Trials--Appeal a n d  EITO~. 
Where, in an action to recover damages from a city for the taking of 

plaintiff's land for a public use without compensation, the city has pleaded 
the statute of limitation and set up as  a defense the failure of the defend- 
ant to notify the city under the terms or provisions of its charter, and 
there is no finding by the jury as to the time the first substantial injurr,  
etc., was sustained by the plaintiff, the cause will be remanded for a new 
trial, and upon this appeal it is held that it  is  unnecessary to decide 
whether the threeyear or ten-year statute would be applicable to a suit 
of this kind. C.S. 441(1), 445. 

5. Municipal Corporations-Cities a n d  Towns-Actions-Sotice-Charter 
Provisions-Burden of Proof-Pleadings. 

Where there is a provision in a city charter requiring the one injured 
in person or property to give a certain written notice thereof to the city 
as  a prerequisite to his right of action, the plaintiff in such suit must 
allege and prove that he has complied with this provision, in the absence 
of a valid excuse. 

APPEAL by defendant from Lane, J., a t  August Term, 1922, of 
BUNCOMBE. (13) 

Civil action to recover compensation for the partial taking or 
injury to plaintiffs' lands, located within the corporate limits of the city 
of Asheville. 

From a verdict and judgment in favor of plaintiffs, the defendant 
appealed, assigning errors. 

George Pritchard, McKinley Pritchard, and Stevens, Anderson & 
Stevens for plaintiffs. 

George Pennell and J. W. Haynes for defendant. 

STACY, J. This action was instituted on 6 May, 1921, by T. J. Dayton 
and wife against the city of Asheville to recover damages or compensa- 
tion for the partial taking or injury to two houses and lots, located in 
said city, the alleged injury or damage resulting, according to the plain- 
tiff's contention, from the construction, maintenance and operation by 
the defendant, in the exercise of a governmental duty, of an incinerator, 
for the purpose of destroying and burning city garbage, refuse, etc., on 
an adjacent lot, or one in close proximity to plaintiffs' property. There 
was allegation and evidence tending to show that said incinerator was 
built by the defendant in the year 1913; that i t  was put into use or opera- 
tion in 1914; and that by reason of its erection, location, and continuous 
operation in close proximity to  plaintiffs' property, the said houses and 
lots, from time to time, have been and continue to be enveloped in smoke 
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arising therefrom, which said smoke, together with greases and ashes, 
constantly settle upon, damage, and injure plaintifls' houses and lots, 
and every particle of household furniture and other articles located in 
said houses or on said lots. There was also alleaaticln and proof to tlie 
effect tha t  the carcasses of dead animalq, together with obnoxious de- 
caved vege tab l~  matter, are constantly hauled to :aid incinerator for 
the pL1rpo.e of bcine destroyed and burned therein. and that foul, offen- 
sire. and noxious odors, caused by  the operation 2nd inaintmance of 
csid incinerator, constantly pollute the atmosphere in the irninediate 
vicinitv of plaintiffs' houses and lots to such an e x t ~ n t  a. to hc a menace 
and rianger to the health of persong occupying said premi~es,  and ren- 
deriny those portions of plaintiffs' lots, which were formerly fit for cul- 
tivation and gardening, now useless for such purposeG;. 

The defendant denies any and all liability, and its evidence is in sharp 
conflict m7it11 that  of the plaintiffs; bnt  the chief que>tion debated before 

us, and upon which the defendant mainly relies, iq that tlie 
(14) plaintiffs' cause of action, if any they h a w ,  is barred bv the 

three-year statute of limitations and the following pro1 r i sron ' 

in the defendant's charter: 
"Scc. 204. No action for damages against said citv of  an^ character 

whatever to either percon or property dial1 be insiituted against said 
city, unlcss ~ ~ i t h i n  ninety days after the happening or infliction of the 
injury conlplained of, the complainant, his executors or administrators, 
shall have gircn notice to the board of alderman oE wid ritv for such 
injury, in n-riting, stating in such notice the date and place of happening 
or infliction of such injury, the manner of such infllrtion, the character 
of tllc iniurv, and the amount of damages claimed therefor; but this 
shall not prerent any time of limitation prescribed by lam- from com- 
nlencing to run a t  the date of the happening or infliction of such injury, 
or in any nmnner interfering with its running." 

Plaintiffs' first claim for damages was filed 23 April, 1921 Upon the 
issue as to n-hether the cause of action is barred, his Honor directed 
an a n s w r  in favor of the plaintiffs; and, to this instruction, the defend- 
ant  excepts and assigns same as error. It is true hi<$ Honor limited the 
jury in its award of damages to such as had been s~s ta ined  in the three 
years next immediately preceding the commencen~ent of the action, 
together with such further damages as were likely to occur in the future; 
and this upon the theory of a renewing, intermiltent, and recurring 
trespass. Duval v. R. R., 161 N.C. 448; RoberiLs v. Rnldwin, 155 
N.C. 279. B u t  this, we think, was a misconception of the real basis 
of plaintiffs' cause of action. The complaint, giving i t  a liberal con- 
struction (C.S. 535), contains, not only an  allegation of trespass, but  
also a charge of taking or appropriating plaintiffs' property without 
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just compensation. The alleged injury consists in the doing of a lawful 
act, but  in such a manner as to amount to a partial taking of the prop- 
~ r t v  in nuestion for a public use. Mason 1). Durham,  17.5 N C 638: Rhodes 
e9. D w h a m .  165 N C.  679; Donne11 v. Greensboro, 164 AT C 330; Hines 
v. Rock11 Jlozrnt. 162 IT C 410; Moser v. Burlinqton, I62 N C 141 : Tit t le  
v. L e n o i ~ .  151 S.C 415; S ~ l m a  v. Jones. 202 Ala 82; 10 R C I,. 71. 

Indccd, the city having a right to erect the incinerator and to main- 
tain it for the benefit of the public, in the  exercise of a mvernmentxl 
diltv, it will not hc held civilly liable to individuals for iniuricq requiting 
therefrom, when properly built and operated, upon the theorv of a 
tresnacs, in the absence of some legislative authoritv or a statute con- 
ferring such right of action. James v. Charlotte, 183 N C 630, and cases 
there cited. But the denial of a right to recover againct a nllmicipality 
for an alleged injury upon the theory of it3 constituting a trespass 
does not militate against the right of recovery for a taking or appro- 
priating, in ~vhole or in part, of propertv for a nilhlic use ~ i t h -  
out due comnensation. Llo7jd I ) .  Venable,  168 N C 3 1  : Jncobs (15) 
1 1 .  Seattle, 16r) Pac. 299 (incinerator), reported on cccond appeal 
in 171 Pac. 662; Keene v. Hzintinqton, 92 TV. Va. 713; L R .d  , 1917 F. 475 
(incinerator) ; Donne11 v. Greensboro, 164 N.C. 330; M e t z  v. a4shez411e, 
150 N.C. 748. "Public necessity may justify the taking, but carmot juctify 
the taking without compensation." Plat t  Bros. v. I Y a f r r h ~ r r ~ j .  7 2  Conn. 
531. Sec, also, Boise Val ley  Const. Co.  v. Kroeger, 28 L R A. (K S.), 
968, and note, d l i c h  contains a valuable collection of the authorities on 
the subject. 

The distinction here made becomes important upon the question of the 
statute of limitations and when the cause of action first accrued. It is 
conceded that  for an  irregular, intermittent, and variable trespass, if the 
defendant be liable for such a tort a t  all, plaintiffs would be entitled to 
recover any and all such damages as have accrued within the three years 
next immediately preceding the commencement of the action, provided 
proper claim has been made therefor as required by the city charter. 
Roberts v. Raldu'in, 151 N.C. 408; Barc1i.f v. R. R. ,  168 N.C. 270. 
But  upon the theory of a taking or appropriating, in whole or in part, 
of plaintiffs' property under the power of eminent domain and in the 
exercise of a governmental function, where the injury is permanent, 
conqtant, and continuous in its nature, as alleged by the plaintiffs here, 
the rause of action accrues and the statute of limitations begins to run 
in such cases from the time when the first substantial injury is sustained, 
or when the first appreciable damage is done. Staton v. R. R., 147 
N.C. 428; Rzdley v. R. R., 118 N.C. 1010; Hocutt  v. R. R . ,  124 N.C. 
21a; Stack v. R. R., 139 N.C. 366; Gul f  C. R. S .  Co.  v. Moseley, 20 
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L.R.A. (N.S.) 885, and note. See, also, valuable a r d  instructive notes 
in L.R.A., 1916, E, 997, and 36 L.R.A. (N.S.), 673. Obviously, there is 
a distinction betwren the injury and the source or cause of the injury. 
Hoziston Watcrztorks v .  Kennedy ,  8 S.T\'. (Tes.) ,  36. "It  is \Tell settled 
that  tlie injury is the cause of action, and that no statute of limitations 
can begin to run before the cause of action accrue~s." Douglas, J., in 
Hocut t  v .  R. R., 124 N.C. 219. See, also. C.S. 403. 

I t  may be well to note tha t  a renewing or recurring injury caused by 
the "construction of a railroad or repairs thereto," although such con- 
struction or work is done in the exercise of po~vels conferred by the 
Legislature for that  purpose, by the express terms of the statute, C.S. 
440(2) ,  the injury is denominated a trespass, and a remedy is accord- 
ingly provided therefor. Savage v .  R. R., 168 N.C. 241. Bu t  where the  
cause of action rccts upon an implied promise or contract to pay a 
just and reasonable compensation, it would seem, of necessity, that  such 
cause of action must take its rise as of the date of the making of said 

implied promise or  contract; and this, under our decisions, arises 
(16) a t  the time of the first substantial injury. S t d o n  v. R. R., supra, 

and cases there cited. "If a structure, when completed, is per- 
inanent in character, but  not necessarily a nuisance, and afterwards be- 
comes one, the statute begins to run from the time an injury is received, 
and not from the time the structure is erected." Note to Eells v .  Chesa- 
penke, etc., R y .  Co.  87 Ani. St. Rep. 792, citing a n ~ m b e r  of authorities. 

The plaintiffs, under the provisions of the city charter, were required 
to s h o ~  that  their claim for compensation had been filed with the board 
of alderman of the defendant city ~ ~ i t h i n  ninety days aftcr the first 
substantial injury to their property which is alleged to have been caused 
by  the maintenance and operation of said incinerator. Cresler v .  Ashe- 
vzlle, 134 N.C. 311. It has been held with us, in a number of cases, that ,  
as a prerequisite to a suit of this kind, in the absence of a valid excuse 
(Hartsell v .  Asheville, 166 N.C. 633), it is necessary both to allege and 
to prove that a demand F a s  made upon the n~uniciral  authorities before 
commencing action, cuch requirement being incorporated in the city char- 
ter. Hartsell v .  Asheville. 164 N.C. 195; Pender v .  Salisbury, 160 N.C. 
365; Terrell v. Washington,  158 N.C. 281. 

I n  the instant case this question has not been passed upon by the jury, 
and the evidence is conflicting as to  when the first substantial injury was 
sustained, or when the first sensible impairment o i  plaintiffs' property 
occurred. The defendant's evidence is to the effect tha t  no appreciable 
damage was suffered a t  any time. Hence, the caus. must be remanded 
for a new trial. 

The plaintiffs' claim for damages or compensation having been filed 
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with the board of alderman of the defendant city on 23 April, 1921, i t  
follows that, if the first substantial injury was sustained within ninety 
days prior thereto, the three-year statute of limitations, as set up by the 
defendant, can have no effect upon the instant suit. It is, therefore, 
unnecessary for us to decide, a t  the present time, whether the three-year 
statute of limitations (C.S. 441, subsec. I ) ,  or the ten-year statute (C.S. 
445) would be applicable to a suit of this kind. Jacobs v. Seattle, 171 
Pac. (Wash,) 662; Aylmore v. Seattle, 171 Pac. (Wash.) 659; U.  S. v. 
Falls Mfg. Co., 112 N.S. 645. The only question in this respect, arising 
on the present record, is whether the plaintiffs' claim for compensation 
was filed with the board of aldermen of the defendant city within ninety 
days after the first substantial injury to their property. If so, they are 
entitled to have an issue of damages submitted to the jury; otherwise 
not. 

For the error, as indicated, there must be a new trial, and it is so 
ordered. 

New trial. 

Cited: Parks v .  Comrs., 186 N.C. 500; Smith v .  Winston-Salem, 189 
N.C. 180; Cook v .  Mebane, 191 N.C. 5 ;  Moore v. Greensboro, 191 N.C. 
593; State Prison v .  Bonding Co., 192 N.C. 394; Ragan v.  Thomasville, 
196 N.C. 262; Peacock v .  Greensboro, 196 N.C. 416; Biggs v. Asheville, 
198 N.C. 272; Knight v .  Coach Co., 201 N.C. 261; Cahoon v .  State, 201 
N. C. 315; Jones v .  High Point, 202 N.C. 722; Gray v.  High Point, 203 
S.C. 760; Trust Co. v .  Asheville, 207 N.C. 163; Wallace v. Asheville, 208 
W.C. 75; Switzerland Co. v.  Hwy. Com., 216 N.C. 459; Wester v .  Char- 
lotte, 222 N.C. 323; Tate v .  Power Co., 230 N.C. 259; Raleigh v. Ed- 
wards, 235 N.C. 675; McKinney v .  High Point, 237 N.C. 75; Rhyne v. 
Mt. Holly, 251 N.C. 527. 

STATE O F  XORTH CAROLINA EX REL. CORPORATION COMMISSIOS, AXD 

T H E  SOUTHERN POWER COMPANY, PETITIOKER, V. T H E  C U N O N  
MANUFACTURING COhlPANY ET AL., RESPONDENTS. 

(Pilde 21 February, 1923.) 

1. Corporation Commission - Corporations - Rates of Charges - Tolls- 
Statutes. 

Including public-service corporations furnishing its customers electric it^ 
for power, etc., the Corporation Commission is authorized by statute to 
fix just and reasonable rates or charges, and when these rates are so fixed, 
other or lower rates are to be deemed as  unjust and unreasonable. C.S. 
1035, 1066-7-8, 1083-90. 1097, 1100. 
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2. Appeal and  E r r o r  - J u d g m e n t s - F r a g m e n t a t  Appeals - Dismissal- 
Corporation Commission. 

An appeal lies under the provision of statute, from an order of the 
Corporation Commission fixing certain rates to be rharged by a public- 
service corporation to its customers for furnishing them with electrical 
powcr. C.S. 1097-8, to the Superior Court, where the lrinl will be d c  woco, 
~ i t h  the presumption that the rates so fixed by the Corporation Cornmis- 
sion are prima facie just and reasonable, and from thence only will a 
further appeal lie to  the Supreme Court, governed by the rule that it must 
not be fraqnentary, but that i t  shall be from a final .~ud,,qnent or one final 
in its nature. 

3. Same-Objections and  Exceptions-Procedure. 
Where the ruling of the Superior Court does not amount to a final judg- 

ment, or one final in its nature, the remedy of the p a Q  adversely affected 
is by exception, preserving his right until such appeal may be had from a 
final judgment. 

4. Appeal and  E r r o r - J u d g m e n t s - P a r t i e M u r i s d i c t i o n - F r y  
Appeal-Corporation Commission. 

Where the customers of a public-service corporation are properly joined 
upon notice, and participate in the hearing before the Corporation Corn- 
nlission upon the question of whether the petitioning corporation should 
be allowed to raise its rates of charges for electrical power furnished them, 
on appeal to the Superior Court from the rates fiscd by the commission 
as  just and reasonable, the ruling a s  to the rates so fixed shall be regarded 
a s  single and entire, applying to all, and some of thcb users may not sepn 
rate themselves from the others and appeal to the Suprenie Court from 
an order overruling their exception for the lack of authoritr of the conl- 
mission to make the rates, the appeal being fragmentary, and not from a 
final judgment or one in its nature final. 

5. Appeal and  Error-Fragmentary Appeal-Supreme Cou+Opinions- 
Discretion. 

The Supreme Court may dismiss a n  appeal as  fragmentary and espress 
its opinion on the merits upon matters duly presented of record, when it 
appears that the case is one of importance and an opinion i s  desirable as  
a guide to the parties in the further proceedings in the case. 

6. Corporation Commission-Rates-Jurisdiction-Judgments-Orders. 
When the Corporation Commission has finally established, under the 

provisions of the statute, rates to be charged by a public-service corpora- 
tion for furnishing electrical power, the rates are  co-extensire with the 
State's jurisdiction and territory, and conclusively bind all corporations, 
companies, or persons who a re  parties to the suit a l ~ d  have been afforded 
an opportunity to be heard. 

7. Corporation Commission - Corporations - Rates of Charges -Police 
Powers-Contracts-Constitutional Law. 

The authority conferred upon the Corporation commission to establish 
reasonable and just rates of charges by a public-service corporation for 
furnishing to its customers electrical power, come wil hin the police powers 
of the State, and contracts previously made are  subordinate to the public 
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CORPORATION COY. v. MFQ. Co. 
-- 

interest that such rates be reasonable and just, and afford the corporation 
supplying the service a safe return upon its investment, haring proper 
regard to the public interest that plants of this character should be prop- 
erly run and maintained. 

While the generation of electricity in another State when transported to 
purchasers in this State may be regarded as interstate commerce, its dis- 
tribution and sale here is local to the State, permitting the Corporation 
Commission to establish a just and reasonable rate of charges in con- 
formity with the statutory powers, there being no interfering act of Con- 
gress relating to the subject. C.S. 1066. 

9. Corporation Commission-Statutes-"Trans1~,rtation~istribution- 
statutes-words and  Phrases. 

The word "traffic," used in our statute to confer upon the Corporation 
Commission the authority to establish just and reasonable rates of charges 
by certain public-service corporations, includes the transportation and also 
the sale and distribution of the commodities affected. C.S. 1066. 

Corporation Commission-Corporations-Rates of Charges-Valuation 
of PlantEviBence--Tax Valuation. 

Under the provisions of our valid statute, C.S. 1068, the Corporation 
Commission, in fixing a reasonable and just rate of charges for public- 
serrice corporations, may make a fair estimated value of the property 
presently used, and in relation thereto consider the tax valuation of the 
plant: Held, under the facts of this case, an exception was untenable that 
the rate fixed was upon the basis of the tax valuation alone. 
Corporation Commission - Rates of Charges-Orders-Judgments- 

Maximum and  Minimum Rates. 
Upon the principle that a finding of fact should be determined according 

to the law and evidence in the case, it  is held herein that the word 
"maximum," used in the order of the Corporation Commission for fixing 
the rates of charges allowed to the petitioning public-service corporation, 
was not intended to mean that a descending rate therefrom was to be 
allowed under the contract set up by the customers or users, but to dis- 
tinguish it from the word "minimum," which also was used in reference to 
the subject. 

Corporation Commission-Findings-Judgments-Orders-Just Rates 
-Inferences-Unjust Rates. 

Under our legislation pertinent and the facts presented by the record 
on this appeal, the finding by the Corporation Commission that the rates 
designated by it  are reasonable and just, includes a finding that all other 
rates are  unreasonable and unjust. 

CLARK, C.J., concurring; WALKER, J., did not sit in this case 
and took no part in the decision thereof. (19) 

APPEAL by respondents from Bryson, J., at July Special 
Term, 1922, of CLEVELAND. 

This is a petition filed by the Southern Power Company, petitioner, 
before the Corporation Commission, in November, 1920, for an increase 
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of rates on electric power supplied by petitioner to its customers within 
the State, and on the alleged ground that  the existent rates were insuffi- 
cient to afford petitioner a reasonable return on a fair value of the 
property used in the generation, sale, and distribution of such electricity, 
and to enable the petitioners to supply and furnish eTicient and adequate 
service to the members of the consuming public "denlanding service from 
petitioner." The rate suggested as necessary being a t  1.4 cents per kilo- 
watt  hour to an amount of 50,000 kilowatt hours per month for primary 
power, with a larger scale where a less amount of 1juc11 power is taken, 
and a diminishing scale of prices where the quantity is greater. There 
 as also a fixed sum rcqueqted for secondary a t  o l e  cent per kilom-att 
hour for first 50,000 kilowatt hours per month, with an  increasing and 
diminishing scale for smaller and larger quantities. 

On the filing of the petition, the con~mission caused notices to be issued 
and served on all the customers of the petitioner within the State having 
contracts with the company for electric power, and also a copy of the 
petition led by said company, the number of such customers being about 
250. Of these customers some eighty or more appemed and objected to 
the proposed increase, and thirty or forty filed answers stating their ob- 
jections in general terms, and setting forth, also, long-term contracts held 
by them with petitioner in which said company had contracted and 
agreed to supply the holders with electric power a t  rates greatly less 
than those proposed in the petition, both for primary and secondary 
power. 

The commission held a full investigation of the case, the different 
hearings extending from November, 1920, to July, 1921, and during 
such proceedings i t  appears tha t  both petitioners and respondents were 
represented by counsel, and all evidence relevant to the inquiry was duly 
considered, including the contracts set out and relied upon by respondents 
in bar of the proposed increase, this last position appearing not only 
from the presumption of correct findings on the pal+ of the commission 
as expressly provided in the statute. but from a proper perusal of the 
record, which will disclose that  these contracts se: up by respondents 
n-ere noxvhere challenged or denied by the petitioner, and were discussed 
and treated throughout as being in evidence and relevant to the questions 
a t  issue in the cause. 

A t  the close of the hearing, and after due consideration, the 
(20) commission, on 8 July,  1921, entered their formal order, appear- 

ing in the record, and to be taken as part  of this statement, in 
n-liicl~ tlicy fixed and declared as reasonable and jus; rates to be charged 
by petitioner for electricity 1.23 cents per ki1owa.t hour for primary 
power for ainount of 50,000 kilowatt hours per month, with an increasing 
or diminshing charge for less or greater amounts p?r mont!~. And they, 
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also, as shown in their order, fixed the reasonable and just charge for 
secondary power a t  one cent per kilowatt hour for 50,000 kilowatt hours 
per month, with an increasing and diminishing charge for a less or greater 
quantity, the amount so fixed upon being as shown, less than that  asked 
for by petitioners, but greater than the amount agreed upon in the con- 
tracts set up and in part relied upon by the respondents. 

On the filing of this order a large number of respondents acquiesced 
in the findings of the commission and determined to make no further 
protest against the rates fixed upon. Appeals to  the Superior Court being 
taken by 23 or more of the respondents, constituting three groups of mills 
holding long-time contracts, and which may be designated as the Cannon 
group, the Johnston group, and the Cone group, this last consisting of 
the Proximity ILIanufacturing Company, the Belle View Manufacturing 
Company, and the Revolution Cotton Mills, and being the appellants 
in S o .  480, said appeal was transferred for hearing to the Superior Court 
of Cleveland County, where a t  July Special Term, 1922, it was submitted 
and heard before Bryson, J., and a jury, on the following issue: 

"Were the rates fixed and set forth in the several schedules contained 
in the order of the State Corporation Conlmission of 8 July,  1921, unjust 
and unreasonable to the consumers of such power and current?" 

At or before the impaneling of the jury, the Cone group of mills, 
admitting tha t  the rates fixed by the commission were reasonable and 
just, withdrew all exceptions to the issues and findings of fact, and moved 
to dismiss the appeal and proceedings for tha t  the Corporation Commis- 
sion was without jurisdiction or power in the premises: 

1. Because this attempted regulation affected and concerned interstate 
comnlerce, and in such form and fashion that  Congress alone could deal 
with it. 

2. That our own statute, constituting the commission, restricted its 
powers of rate regulation to "intrastate traffic," and did not extend, there- 
fore, to the rates in question here, as same, according to their position, 
concerned only "interstate commerce." 

The motion was overruled, and this group of respondents excepted. 
The  Cannon group and the Johnston group, while joining in the motion 

to dismiss because the subject-matter was interstate commerce, insisted 
on their exceptions of fact, and introduced their evidence on the issue, 
and same was submitted to the jury under a clear and compre- 
hensive charge of the court. While the jury were considering of (21) 
their verdict, counsel for these two groups moved further tha t  
the order of the comnlission be set aside and the proceedings be remanded 
with instructions, for errors of law apparent on the  face of the record: 

1. Tha t  on the admitted facts, and as a conclusion of law, the rates 
fixed by the commission would bring about an  unlawful discrimination 
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in favor of the holders of certain contracts for power a t  a lower rate 
existent in the State of South Carolina. 

2. For errors in the basic principles of valuation under which the rates 
fixed upon were estimated. 

These motions were disallowed, and respondents excepted. 
The jury having failed to agree upon a verdict, a juror n-as withdrawn 

and a mistrial had, and the issue is now on the Smerior Court docket 
undetermined. The Cone group of mills appealed to Supreme Court from 
the refusal of his Honor to allow their motion to dismiss for lack of 
jurisdiction, and his declining to  sign a separate judgment to tha t  effect, 
tlie court being of opinion that  a separate right of appeal did not arise 
to t1ie.e appclants. The Cannon group and Johnston group took an ap- 
peal from the order overruling their motion to disnii~s and their motion 
to set aside the order of the commission and remand with instructions, 
as heretofore stated. 

The record further discloses that  a t  the call of the cause for trial in 
a Ion the Superior Court, the Attorney-General, in behalf of the Corpor t' 

Coninlission, having obtained leave for the purpoce, nlorcd to dismiss 
the appeal of tlie respondents for that  no right of a3peal existed for any 
of the respondents on the facts presented. Motion wss overruled, and the 
Attorney-General excepted. 

The appeals of the respondents, appearing on the docket as two cases, 
were consolidated by consent, and argued, considered, and determined as 
one, presenting, however, the different interests of tl-e parties as disclosed 
in the record. 

On the hearing in this Court, there was motion by the power company, 
the petitioner, to dismiss the appeals as being fragmentary and prema- 
ture. 

E.  T .  Cansler, John M .  Robinson, C. R .  Hoey, 0. M a x  Gardner, and 
IV. S .  O'B. Robinson, Jr., for Southern Power Company,  petitioner. 

Tlllett R. Guthrie, J .  C .  Biggs, A. G .  Mangum, A. C .  Jones, 0. M.  
Jlzill, and D. Z .  Sezcton for the C'annorz i2fanufactztrmg Company et al. 

R.  R. King, S .  M .  Gattis and Parker & Long for the Cone group of 
mills. 

HOKE, J., after making the preliminary statement: Our legislation 
morc directly pertinent to this controversy, C.S., ch. 21, sees. 1035, 

1066-67-68, 1083-1090, 1097-1098-1100 et seq., confers upon the 
(22) Corporation Commission power to make reasonable and just 

rates and charges to prevail as to intrastate traffic by certain 
designated public-service con~panies, including those engaged in furnish- 
ing electricity, electric-light current, power or gas, etc. The statute, more 
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particularly in section 1066, considered in connection with sections 1083 
and 1090 et  seq., clearly contemplates and provides that  the exercise of 
this power in a given case shall be made upon cotice and due inquiry, 
and in section 1067 i t  is declared: "That the rates or charges established 
by tlie commission shall be deemed just and reasonable, and any rate or 
charge made by any corporation, company, copartnership, or individual 
engaged in the business above specified, other than those so established, 
shall be deemed unjust and unreasonable." Section 1068 gives indication 
as to the method and basis of valuation to be recognized in fixing these 
rates, and in sections 1097-1098 provision is made for reviewing the action 
of the cominission by appeal to the Superior Court, and in section 1100 
the right of appeal is given to  the Supreme Court from "the judgment 
of the Superior Court under the same rules and regulations as are pre- 
scribed by law for appeals, etc." 

It has been heretofore recognized with us tha t  the Southern Power 
Company, the petitioner, comes within the provisions of the law, Public 
Service Co. v. Power Co., 179 N.C. 30; Public Service Co. v. Power Co., 
179 N.C. 330, and that  the powers conferred by the statute extend in 
proper instances both to an  increase and lowering of rates as the facts 
may appear, the position being stated in 179 N.C. 151-161; I n  re Utilities 
Co., as follows: "Both from the language of the statute and its evident 
meaning and purpose, this power to  fix rates that  are just and reasonable 
extends to an  increase as well as a lowering of rates, and in making a 
decision on these questions i t  is clearly contemplated and provided that  
the commission shall establish such rates and charges a s  will give to the 
owners a fair return on their investment and enable them to keep their 
property and equipment in condition to afford adequate, safe, and con- 
venient service." 

And in reference to the sections providing for and regulating appeals, 
our decisions hold that  no appeal lies from the orders and rulings of the 
commission directly to the Supreme Court, but tha t  any such appeal 
must be taken in the first instance to the Superior Court, and only from 
the judgments of the Superior Court will an  appeal lie to this Court 
under the same rules and regulations as are prescribed by  the general 
 la^^ appertaining to appeals. 4 n d  that  when such appeal is takcn from 
the action of the coinmission on the controlling and determinative issue 
in the causc, tlie trial is to be rle novo, a ruling fullv recognized by the 
appellant- in the present caw, tlie record disclosing that  in lodging their 
np lml  n trial de ?tozlo is demanded. Record, p. 11.53; Corpora- 
tion Conzw'ssion v. R. R.,  137 K.C. l ;  Rhyne v. Lipscornbe, 122 (23; 
X.C. 6.50; Pa te  v. R.  R., 122 N.C. 877: 8. v. R .  R.,  161 Y.C. 270. 

From this it follows that on appeal the decisions and rulings of the 
commission on the hearing are in no way controlling, and the judge, a t  
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the trial of the cause in the Suprior Court, must submit the same to the 
jury under recognized and approved principles of law. I t  will be noted, 
also, that the statute as to  appeals to this Court 1x-ovides, as stated, 
"That such appeals may he taken from the judgm3nt of the Superior 
Court under the same rules and regulations as prescribed bv the general 
law." And it is the accepted principle controlling appeals under the gen- 
c r ~ l  law that excent when oth~rwise  expressly providcd h v  stntlltr. they 
are onlv permivihle from a final judgment, or one in itq nature final. 
C S. 638; Cement Po. v. Phillips. 182 N.C 437; l h i f f y  1 ) .  Nnrtsfi~ld,  
180 N.C. 1.51: Rnrbee v. Pennu. 171 N C. 571; G i l o ~ r t  v.  Shinqle Co., 
167 N.C 286; Chndulick v. R. R., 161 N.C. 209; School Trustees 21. Hin- 
ton, 156 N.C. 586; Smith v. Miller, 155 N.C. 242; Pn'fchnrd v.  Spring 
Co.. 151 N.C. 249; Cameron v. Bennett, 110 N.C. 27'1. A ruling that pre- 
vails with us, even on a motion to dismiss for want of jurisdiction, w h ~ r e  
such motion is disallowed, the proper practice being lo  not? an exception 
nnd proceed with the trial of t h ~  cause. Nor is the position affected he- 
cause three of the respondents referred to as the Cone group, and in like 
case with the others, have seen proper to admit tha t  the rates edahlished 
by the commission are reasonable and just, and seek to appeal from a 
rcfusnl of the court to dismiss the procedings for la2k of jurisdiction or 
power in the commission to hear and determine the fame. 

This power to fix rates that  are reasonable and just for public-service 
companies is conferred in the exercise of the police nowcrs of the State. 
Har ing taken from these companies, or essentiallv modified their right 
of private contract, it is altogether just and propc3r tha t  they should 
have such rates and charges fixed as will yield them, as stated, a fair 
return on their investment, and a sound public policy demands that  the 
rates and charges should also enable them to keep their propertv and 
equipment, which they are  held to have dedicated in p a r t  t o  public use, 
in a condition to afford adequate, safe, and convenient service. When 
properly established according to the statutory p*ovisions, and after 
notice and due inquiry, they are coextensive with the State's jurisdiction 
and territory, and conclusively bind all conipanirs, -orporations, or per- 
sons who, hcinp parties, h a w  been afforded an  oppcrtunity to he h~arc l ,  
and are prima facie reasonable and just in all other cases cornine within 
the scope and purview of the inquiry and findings, and it has been 
directly held that  private contracts for a lower rate, though already 

existent, be to this extent subordinated to the public weal. I n  re 
(24) [Ttilities Co., 170 N.C. 151-161, citing, among other c a w ,  The 

Union Dry Goods Co. v. Public Service Corporation, 248 U.S. 
372. 

Spcalting to the position, and the underlying reasons for it,  the Court, 
in the case referred to, said: "Not only is the judgment of his Honor 
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sustained by the principle more directly involved, but any other ruling 
in its practical application would likely and almost necessarily offend 
against the principle which forbids discrimination on the par t  of these 
companies towards patrons in like condition and circumstance. If a 
quasi-public company of this kind could evade or escape regulation 
establishing fixed rates tha t  are found to be reasonable and just by 
making long-time contracts or other, this regulation might be made to  
operate in furtherance of the very evil it is in part  designed to prevent" 

The issue now pending in the Superior Court, involving as it does 
whether the rates established by  the commission shall prevail for com- 
panies of this character, must be regarded as single, entire, and inclusive, 
and three of twenty-four or twenty-five respondents may not sever them- 
selves from its effects and presently prosecute their appeal. If this were 
allowed and they fail in establishing their motion to dismiss, they could 
still have the benefits of the ultimate finding of the jury in the  cause, 
in case the rates fixed by the commission are set aside. I t  appearing, 
therefore, tha t  no final judgment of the Superior Court affecting the 
rights of these parties has been entered, and so such judgment can be so 
entered while this, the controlling issue, is pending and undetermined, 
their appeals, like the others, must be dismissed as framentary and 
premature. 

There could be no better illustration of the wisdom of the rule dis- 
allowing fragmentary appeals than the instant case, where there are a t  
least 274 persons and companies notified, and with the right to be heard, 
and seventy or eighty appeared. If three could sever their case from 
the dominant issue, others could do the like, and, as said in Pn'tchard's 
case, supra, "Each claimant considering himself aggrieved could bring 
his cause here for consideration, litigation of this character would be 
indefinitely prolonged, costs unduly enhanced, and the seemly and proper 
disposition of causes prevented." 

While under our established rules of orderly procedure we must hold 
that  these appeals be dismissed, we consider i t  proper to express our 
opinion on some of the principal exceptions appearing in the record, a 
course also approved by our decisions where the case is one of importance 
and an opinion is desirable as a guide to the parties in the further pro- 
ceedings in the cause. Cement Co. v. Phillips, 182 N.C. 437; Gilbert v. 
Shingle Co., 167 K.C. 286 S. v. Wylde, 110 N.C. 500; Milling Co. v. Fin- 
lay, 110 N.C. 411. 

And first, on the motion to  dismiss because the subject-matter 
of these rate regulations is interstate commerce, and both under ( 2 5 )  
the provisions of the Federal Constitution and the state statute 
under which the commission acted the same is not the subject of state 
regulation. While the transportation and sale of electric energy generated 
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in one state and conveyed directly to purchasers in ancther is undoubtedly 
interstate commerce, which may be neither prohibited nor taxed, nor sub- 
stantially burdened or interfered with by State reguli tions, as me under- 
stand tlie record, i t  is the permissible inference that  70 per cent of the 
power sold to consumers in tlil:: State 1s generated in South Carolina and 
brought into this State over tlie transmi%sion lines o" the company a t  a 
high tension of 80,000 or 100,000 volts, tha t  mingled here with the other 
30 per cent of this power, which last is generated in Yortli Carolina, tlie 
entire amount a t  various substations here is "stepped do~vn" or reduced 
to a conlmercial voltage and then sold to the consumers from the prin- 
cipal office of the company in the city of Charlottl., N. C., or a t  the 
homing place of the consunlers in this State. From thls statement, which, 
in our opinion, sufficiently appears from different portions of the record, 
both the product and the contracts concerning them lwing i ~ t u a t e  in this 
State, i t  would seem that  tlie subject-matter of the controversy is strictly 
intrastate, and may not be subjected to Federal control or interference. 
But i t  is not now required to make definite rulm; on this question, 
for on the facts as here presented Congress thus far  has n ~ a d e  no inter- 
fering regulations as to tlie trnnsn~ission and sale of electricity between 
the states, and the authorities are a t  one) in holdmg that tliough electric 
power or natural gas lnay be trnnqportecl from one s ~ t e  to another, and 
though interstate commerce may be so far involved In its local .ale and 
distribut~on that  Congreqs could exert control to the' extent required to 
prevent such comnlerce from being unduly burdened, in the ahqence of 
such action on the part of Congress tlie local sale and cli~tlil~ution of 
these products within the several states may be subje-ted to state regula- 
tion in the reasonable exercise of the police power. Ptnnsylvanza Gas Po. 
v. Public Servzce Co., 252 U.S. 23; Publzc Utzlzties Co. v. Landon, 249 
U.S. 236; I n  re Pa .  Gas Po., 225 N.Y. 397; The Mwznesota Rate Cases. 
230 U.S. 352-402; R o b b m  21. Skelby Tax Distrtcf, 120 U.S. 489-492; 
Jizll Creek Coal & Coke Co. v. Public Service Co., 84 West Va. 662; 
J i f rs .  Lzght and Neat Co. v. Ott, 215 Fed. 940. 

I n  tlie Mznnesota Rate Case, supra, a case involving the riglit of 
intrastate railroad rate regulation, Associate Justicc Hughes states the 
position as follows: "But ~ ~ i t l i i n  these limitations there necessarily re- 
mains to the states, until Congress acts, a wide rang(, for the permissihle 
exercise of power appropriate to their territorial jurisdiction although 

interstate commerce may be aflfected. It extends to those mat- 
(26) ters of a local nature as to which i t  is impo:.eible to derive from 

the constitutional grant an  intention tha t  they should go uncon- 
trolled pending Federal intervention. Thus, there Ire certain subjects 
having the most obvious and direct relation to  interstate commerce, 



N.C.] SPRING T E R M ,  1923. 27 

which, nevertheless, with the  acquiescence of Congress, have been con- 
trolled by state legislation from the foundation of the Government be- 
cause of the necessity that  they should not remain unregulated, and that  
their regulation should be adapted to varying local exigencies; hence, the 
absence of regulation by Congress in such matters has not imported that  
there should be no restriction, but rather that  the states should continue 
to supply the needed rules until Congress should decide to supersede 
them. Further, it is conlpetent for a state to govern its internal coinmerce, 
to provide local improvements, to create and regulate local facilities, to 
adopt protective measures of a reasonable character in the interest of the 
health, safety, morals, and welfare of its people, although interstate 
commerce may incidentally or indirectly be involved." 

I n  Pa .  Gas Co. v. Public Service CO., supra, a case involving the right 
of State regulation of the sale and distribution of natural gas, trans- 
ported by pipe lines from the State of Pennsylvania into the State of 
S e w  York, Associate Justice Day,  in the opinion of the Court upholding 
the right, said: "The thing which the State Con~mission has undertaken 
to regulate, while part of an interstate transmission, is local in its nature, 
and pertains to the furnishing of natural gas to local consumers n-ithin 
the city of Jamestown, in the State of Kew York. . . . This local 
service is not of that character which requires general and uniform 
regulation of rates by congressional action, and which has always been 
held beyond the power of the states, although Congress has not legislated 
upon the subject. TT'hile the manner in which the business is conducted 
is part of interstate commerce, its regulation in the  distribution of gas 
to the local consumers is required in the public interest, and has not been 
attempted under the superior authority of Congress." 

This opinion is in affirmance of a like decision of the same case by the 
Court of Appeals of New York, and in which Associate Justice Cardoza 
said in part: "We deal here with a different situation. There is here no 
regulation of transportation. Mfrs. Light und Hea t  Co. v. Ott, 215 Fed. 
940, 944. There is no regulation of a duty owing equally to two states. 
There is regulation of a duty owing to one of them alone. The seller of 
most things has the right to sell a t  whatever price he will. This petitioner 
has lost t ha t  right by the acceptance of a public franchise in considera- 
tion of a public service. Gibbs v. Baltimore Gas CO., supra; Sew Orleans 
Gas Co. v. Louisiana Light Co., 115 U.S. 650; 6 Sup. Ct. 252; 29 L. Ed. 
516;Shepard v. Milwaukee Gas Co., 6 Wis. 539; 70 Am. Dec. 479. The 
service is due to the state from which the privilege proceeds. 
Until Congress shall intervene, it is therefore the police power of (27) 
New York tha t  controls the sale of gas to consumers in New 
York. There is no division of the power between New York and Pennsyl- 
vania. There is no more a division of power than when we regulate our 
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fees for wharfage of our tolls for artificial waterway::. In  these matters, 
protection of our own inhabitants is a duty that is ours and no one else's. 
The power may be displaced; but, until displaced, it is undivided. Here, 
then, is the decisive distinction between the rcgulat~on of tlie price of 
gas and that of rates of transportation. There is no room for conflict 
of authority, for clashing regulations. The statute has a sphere of opera- 
tion that is not national, but local. Cooley v. Bd .  o f  P w t  Wardens, supra. 
It is idle to speak of the need of uniformity of action by states of equal 
competence when there is only one state whose action is in~olved. But 
even within the state, diversity rather than uniforinity is exacted by 
the conditions of the business. Rates adequate in one city are inadequate 
in another. The local needs are best known to local agencies of govern- 
ment. No central authority, acting for the Nation as a whole, will readily 
discern them. 

"The case comes, then, to this: TTe have a sale of :i single commodity. 
We have a preexisting duty to sell i t  a t  fair rates. We have a trans- 
action where conflicting regulations by tlie states are impossible, for the 
public duties regulated are fulfilled in one state only. We have a statute 
which declares a duty that would exist without it, and establishes a new 
agency of government to insure obedience. The silenve of Congress can- 
not be interpreted as a declaration that public-service corporations, serv- 
ing the needs of the locality, may charge anything they please. County  
of Mobile v .  Kinzball, supra; Transportation Co.  v. Parkersburg, supra; 
Covington Bridge Case, szipm, 154 U.S. 222; 14 Sup. Ct. 1087: 38 L.Ed. 
962. The local regulation stands until Congress occupies the field." 

I n  Mill Creek Coal and Coke  Co.  v .  Pztblic Service Co?nmission, supra, 
determining the right of state regulation of sale and ~listribution of elec- 
tric energy in the State of West Virginia, transmitted from the State of 
Virginia, iissociate Justice Lynch said: "But though interstate com- 
merce is involved, the state is not necessarily deprived of the right to 
regulate and supervise under its police power. That which is attempted 
here is the regulation of the rates at  which electric power, produced in 
Virginia, shall be sold in TYest Virginia. It is settled l a x  that the police 
powcr of the state einbraces regulations designed to promote the public 
convenience or the general welfare or prosperity, as re11 as those in the 
interest of the public health, morals, and safety. Lake  Shore and M. S. R. 
Co. v .  Ohio, 173 U.S. 285, 292; 43 L. Ed. 702, 704; 19 Sup. Ct. Rep. 465; 

Chzcago, B. and Q.  R. Co.  v .  Illinois, 200 U.E. 561. 362; 30 I,. Ed. 
(28) 596, 609; 26 Sup. Ct. Rep. 341; 4 Ann. Cas. 1173; Bacon v .  

Walker ,  204 U.S. 311, 317; 51 L. Ed. 499, 502; 27 Sup. Ct. Rep. 
289; Chicago and A. R. Co.  v .  Transbnrger, 238 U.S. 67, 77; 59 L. Ed. 
1201, 1211; 35 Sup. Ct. Rep. 678. And it is clear thzt the regulation of 
the rates of public utilities is for the public convenier ce and general wel- 
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fare, and hence a proper exercise of the police power of the State. Ben- 
wood v. Public Service Commission, 75 W.Va. 127; L.R.A., 1915 C,  261; 
83 S.E. 295; Virginia-Western Power Co. v. Corn., Va., ; A.L.R.; 
P.U.R. 1919 El 766; 99 S.E. 723. See, also, German Alliance Ins. Co. v. 
Lewis, 233 U.S. 389; 58 L. Ed. 1011; L.R.A. 1915 C,  1189; 34 Sup. Ct. 
Rep. 612." 

"In fising the rate of sale, however, as distinguished from rates of 
transportation, the duty  regulated is of an entirely different nature. 
The dutv of the power companv to sell a t  reasonable rates was one owed 
both tn d i z e n s  of Virginia and to the public in this state. But  the two 
duties do not overlap, as they do mhere rates of transportation are con- 
cerned. The price a t  which a commodity is sold is eieentially local, 
affecting chiefly those in the community where it is made, and only inci- 
dentally, if a t  all, touching those outside of the community." 

And in Xfrs .  Light and Hea t  Co. v. Ott ,  215 Fed. supra, ,Judge Woods 
wid: "But this interflow of gas from one state to  another, according to 
the pressure from the main gas pipes as common reservoir., cannot 
affect the power of the State of West Virginia to make reasonable regula- 
tions as to rates for gas furnished to its own citizens. West zl. Kansas 
Gas Co., 221 US. 229; 31 Sup. Ct.  564; 55 L. Ed. 716; 35 L.R.A. (N.S.) 
1193, relied on by complainants, has no application, for in the present 
caqe no effort is made to prevent the transportation and sale of natural 
gas from West Virginia into other states. It is not neceqsary to decide 
whether the Congress may not regulate charges for natural gas under 
such conditions, and under the well known rule the Court should not 
anticipate that  question. I n  the present state of the law, the Congress 
having taken no action, i t  was clearly within the power of the state 
legislature to provide for the protection of its own citizens against exces- 
sive charges. If it be assumed that  interstate commerce will be inci- 
dentally affected, yet the regulation of the local charges of a natural 
gas company as a public-service corporation is within the police power 
of the state until the Congress sees fit to act." 

From a proper consideration of these citations and the principles they 
approve and illustrate, it appears tha t  the sale and distribution of elec- 
tric power within a given state is a matter tha t  primarily concerns the 
internal affairs of such state, and though i t  may become the subject of 
Federal regulation in so far as interstate commerce is involved and to the 
extent required for its protection, its sale and distribution is 
local in its character and comes clearly within our State statute, (29) 
C.S. 1066, conferring upon the State Corporation Commission 
the power to make reasonable and just rates and charges for "intrastate 
traffic," the  term "traffic" being broad enough t o  include both transporta- 
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tion as well as sale and distribution, and i t  is clearly in the last sense 
that  the term is used in the statute as applied to "persons, companies, or 
corporations furnishing electricity." Neither in the commerce clause of 
the Federal Constitution, therefore, nor in the State slatute, can there be 
found any valid objection to the power of the State Corporation Com- 
mission to deal with this subject, and the exception to that effect has been 
properly overruled. 

Appellants except further that  to uphold the rates' as established by  
the commission would work an unlawful discrimination against the con- 
sumers of electric power in this State, and it is moved, among other 
things, to set aside the rates and remand with instructions to establish 
rates as low as any enforceable contract voluntarily made by the peti- 
tioning company, the position being that  certain existent contracts in 
the State of South Carolina and enforceable there are much lower than 
those fixed upon here. We  do not think that  a proper consideration of 
the record will disclose tha t  any unlawful discriminat on of a substantial 
kind and amount would necessarily and as a conclusim of law result by  
reason of the South Carolina contracts referred to. There is evidence 
to the effect t ha t  the apparent difference in prices in the great bulk of 
the South Carolina contracts is because the mills in tha t  State, as units, 
are much larger consumers of power than here, and can, therefore, and 
on that  account, purchase the current a t  a lesser rate, and otherwise we 
do not discover in the record any evidence tha t  a contract in South 
Carolina a t  a lower rate, voluntarily made by the power company, is in 
like condition and circumstance with those in this State, and which 
are the subject-matter of these regulations. Apart from this, however, 
the Corporation Commission in this State is empowered and directed to  
make reasonable and just rates as applied to the distribution and sale of 
power in this State and not otherwise, and such powelm cannot be directly 
controlled or weakened by conditions existent in other states, either from 
the action or nonaction of official bodies there, or the dealings between 
private parties. To hold otherwise would, in its prac:tical operation, be 
to withdraw or nullify the powers that  the statute professes to confer 
and should not for a moment be entertained. Nor is the position ap- 
proved by any well considered authority. Por t  Rzclzmond R. Bergen 
Point Ferry Co. v. Board of Chosen Freeholders, 234- U.S. 317; Hudson 
Count l~  v. State, 24 K.J.L 718; I n  re Pa. Gas Co., 225 N.Y. 397; I n  re 
Atchinson T. S.  F .  R. Co., Public Re., 1918 A, 843; 111 re Askton et al. v. 

Potter Gas Co., 1922 B, 542; I n  re Ga. R. R. v. Power Co., 1921 
(30) A, 165; Stark Co. v. Public Utilities Commission, 131 N.E. 157. 

Doubtless if it should be made to appear that  a power com- 
pany or manufacturer and seller of electricity in an  adjoining or other 
competitive state is presently and voluntarily making contracts a t  a sub- 
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stantially lower rate than here, our Corporation Commission, in the proper 
discharge of its duties, could well decide tha t  such conditions might fully 
justify i t  in establishing such contract rates "as reasonable and just," 
but no such facts are presented in this record. On the contrary, the  
evidence is to the effect that ,  while there are some older contracts existent 
in South Carolina a t  a lower rate, made a t  a time when the value of this 
power n-as not knon-n or fully appreciated by consumers, and when the 
company w i s  endeavoring to introduce the power and had not itself 
ascertained a fair basis or rate of charge, no contracts were now being 
made a t  any such rates; but, on the contrary, all contracts of recent 
date are a t  or near the rates fixed upon in this State to consumers in 
like condition and circumstance. From the facts appearing in this record, 
the danger of u n l a ~ ~ f u l  discrimination does not lie in some old contracts 
in South Carolina indefinitely referred to and described as haying been 
lnacle a t  the inception of this business, but in the nunierous contracts 
non- existent in favor of these appellants, and which, if allon-ed to con- 
tinue in spite of the action of the commission establidiing just and rea- 
sonable lates for all purchasers of power in like condition and circum- 
etarce d l  aisuredly n-ork a discriinination in their favor of the most 
far reaching and injurious kind. As said in the Publrc Utrlitics Po. case, 
179 N.C., a t  p. 161: "If a quasi-public company of this kind could evade 
or escape regulations estahlishing fixed rates that  are found to be rea- 
sonable and just by making long-time contracts or other, this regulation 
would be made to operate in furtherance of the very evil it is in part 
designed to prevent." The exception has been properly overruled. 

Again exception appears to the methods and basis of valuation adopted 
by the conmission for tile rates as fixed upon. Vnder this exception 
appellants object that the commission has considered the tax value of 
the company's properties or made the same the basis of their estimate. 
If they had clone this there would seem to have come no liarin to appel- 
lants, for i t  is near the same rate as tha t  fixed upon or lom-er, but the 
coinplcte a n m e r  to this objection is that, as we understand the record, 
the comnlission did not make the tax d u e  the basis of their rates and 
the exception on that  ground is untenable. 

It is further objected that the commission, as a part of their estimate, 
heard evidence as to the value of petitioner's business as a "going con- 
cern." If the commission had done this i t  would seem to be a correct 
ruling for rate-making purposes, or, in any event, the evidence 
is pertinent and proper in determining such rate, though it has (31) 
been disapproved on the question of whether a given rate is con- 
fiscatory, Galveston Electric Co. v. City of Galveston, I?. S. Supreme 
Court Advance Opinions, S o .  13, p. 382, but the objection is without sup- 
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port as a matter of fact, for the record shows, as we recall it, tha t  while 
evidence was heard by the con~mission as to the "going concern value," i t  
declined or failed to allow any such value for the recison that  the perti- 
nent facts offered did not afford any reliable or suff cient data for esti- 
mating tlie value. From a perusal of the record, the commission, in adopt- 
ing a basic value for rate-malting purposes, have clearly followed the 
directions of the State statute under which they were acting, C.S. 1068, 
to n-it, a fair estimate and valuation of the property presently used in 
generating and supplying the current sold to  consumers, and to be ascer- 
tained under the provisions of the statute, as follows: 
"How M a x i m ~ r i n  R a t e s  Fixed.  I n  fixing any maxinlum rate or charge, 

or tariff of rates or charges for any common carrier, person, or corpora- 
tion subject to the provisions of this chapter, the cornmission shall take 
into consideration, if proved, or may require proof of, the value of the 
property of such carrier, person, or corporation used for the public in 
the consideration of such rate or charge, or the fair 1;alue of the service 
rendered in determining the value of tlie property so being used for the 
convenience of the public. It shall furthermore cclnsider the original 
cost of the construction thereof and the amount expended in permanent 
improvements thereon, and the present compared with the original cost 
of construction of all its property within tlie State;  the probable earning 
capacity of such property under the particular rates proposed and the 
sum required to meet the operating expmscs of such carrier, person, or 
corporation, and all other facts that  will enable them to determine what 
are reasonable and just rates, charges, and tariffs." 

The statute, in our opinion, and as applied by the commission, is in 
substantial coin~liance with the  basis and methods of estimate for rate- 
making purposes upheld in the decisions of the Supreme Court of the 
United States for interstate commerce. Such rule has been set forth in 
Smyth v. Ames, 169 U.S. 466-468, as follows: 

"The basis of all calculations as to the reasonablwess of rates to be 
charged by a corporation maintaining a higlin~iy under legislative sanc- 
tion must be the fair value of the property being used by i t  for the 
convenience of tlie public; and in order to ascertzin that  value, the 
original cost of construction, the amount expended in immanent improve- 
ments, the an~oun t  and market value of its bonds and stock, the present 
as compared with the original cost of construction, tlie probable earning 
capacity of the property under particular rates prescribed by statute, 

and the sum required to meet operating expenses, are all mat- 
(32) ters for consideration, and are to be given :uch weight as may 

be just and right in each case. Wha t  the  company is entitled to 
ask is a fair return upon the value of tha t  which i t  employs for the public 
convenience; and, on the other hand, what  the public is entitIed to de- 
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mand is that no more be exacted from it for the use of a public highway 
than the services rendered by it are reasonably worth." 

A principle of valuation approved in the Minnesota Rate  Case, 230 
U.S. 352-434; Sun Diego Land and T o w n  Co. v. National Ci ty ,  174 
U.S. 739, and other authoritative cases on the subject. We find, there- 
fore, no valid legal objection to the basis of valuation adopted by the 
commission, and this exception, also, was properly overruled. 

On the argument me were cited by counsel for appellants to the recent 
decision of the Supreme Court of the United States, Wichita R. R. and 
Light Co. v. Public Utilities Commission of the State of Kansas, as 
authority against the validity of the proceedings below. Vol. 43, Supreme 
Court Reporter, No. 3, p. 51, December, 1922. In that case it appeared, 
among other things, that ((The Wichita Railroad and Light Company, a 
corporation of West Virginia, is an electric street railroad and light-fur- 
nishine; company, doing business in Wichita, Kan., and will he know as 
the Wichita Company. The Kansas Gas and Electric Companv. also a 
West Virginia corporation, and to be known as the Kanqas Company, 
is engaged in the business of furnishing electric light and power to con- 
sumers in Kansas. In  1910 the two companies made a contract by which 
the Kansas Company agreed to furnish, and the Wichita Companv agreed 
to accept and pay for, electrical energy a t  certain rates until 1930. and 
the contract iTas fulfilled by both until 1918." 

The Kansas Company thereupon filed a petition for an increase of 
rates on the alleged ground that under existent conditions and prices, 
such increase mas required to afford a fair return on their invedment, 
and to enable them to afford adequate service, etc. The increase was 
allowed after a hearing, but without notice to the ITichita Company, or, 
so far as appears, to any others in like cases. The Kansas Commission 
threatening to put in force the increased rates allowed by it. the Wichita 
Company filed a bill in equity in the District Court of the United States 
against the Utilities Commission to restrain the proposed action, in 
which suit the Kansas Company became a party. The District Court 
gave judgment for the Wichita Company on the pleadings and enjoined 
the commission and Kansas Company as prayed. The Circuit Court of 
Appeals reversed the action of the District Court and directed a dismissal 
of the bill, and the Wichita Company appealed. In  reversing the judg- 
ment of the Circuit Court of Appeals and affirming that of the District 
Court, the opinion of the Supreme Court of the United States 
was made to rest on the ground that there had been no finding (33) 
by the commission as required by the state statute, and after 
notice and due inquiry that the contract rate was unreasonable and un- 
just, and therefore the action of the commission was void on its face and 
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should be so considered and dealt with. I n  our view, this decision gives 
no support to appellant's position on the facts of thi:. record, for here i t  
appears that  there was notice and full inquiry into a1 the facts pertinent 
to the inquiry, including the contracts for lower rales held by the re- 
spondents, and our statute, as we have seen, unlike tlhat in Kansas (C.S. 
10Gi), provides in express terms: "That the rates and charges established 
by the commission shall be deemed just and reasonallle, and any rate or 
charge made by any corporation, company, copartnership, or individual 
engaged in the buyiness enumerated other than those establis2ied shall be 
deemed unreasonable and unjust." 

It is the accepted principle here that  a verdict or Iinding of fact shall 
be interpreted according to the evidence and the law applicable, Reynolds 
v. Erpress Co., 172 K.C. 437, and the significance of this finding that  
tlie specified rates as adopted as the reasonable m:lxirnum rate to be 
charged from and after 1 =lugust, 1021 (Record, p. 1014), conbtrued in 
reference to the statutory provision, amounts to s~ finding that  any 
lower rates, by  contract or other, are unreasonable rind unjust. It may 
be noted, also, that  the tern1 maximum is not intended to mean that there 
is a descending scale of rates subject to contract, but  tne same is no doubt 
used as distinguished from the tern1 "minimum," also used in the report 
to designate the lowest amount of power the consumer may use and pay 
for under his contract. 

S o r  can the motion of the Attorney-General to dic:miss the appeal be 
allowed, such motion being insisted on because no right of appeal arose 
to respondents. The statute is very broad in its terms, giving an appeal 
"from all decisions or determinations of the con~mission to any party 
affected by tlie order." This should undoubtedly be held to extend to 
any person made a party whose pecuniary or proprietary interests are 
adversely affceted. The question has bem directly resolved against the 
position in In  re Utilitzes Co., 179 W.C. 151. 

For the reasons heretofore stated, the appeal of tlie respondents is 
dismissed as being fragmentary and premature, and I he parties will pro- 
ceed ~ i t h  tlie hearing of the issue as they may be advised. 

Appeal dismissed. 
WALKER, J., did not sit in this case, and took no ?art in the decision 

thereof. 
CLARK, C. J., concurring: When i t  was laid d o ~ $ n  by the Supreme 

Court of the United States in the "Slaughter Home Cases," and cases 
based thereon, tha t  the states had the fullest right to supervise 

(34) the operation of corporations and regulate I heir rates, charges, 
and conduct, i t  made a great change in th: conception of the 

powers of the Government and the subordination of corporations to con- 
trol. The case now before the Court is second in importance probably to 
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none tha t  has come before us, for i t  recognizes to the fullest extent the 
power and the duty of the State to regulate and control the conduct and 
the charges of water-power companies as fully as this has been applied 
to railroad companies and others. I n  some respects i t  is even, if possible, 
more important to regulate the  charges of these companies and their con- 
duct than that  of the railroad companies or any others. 

I n  view of the fact that  the coal mines will be exhausted in compara- 
tively a few years, i t  is of the utmost importance that  the powers and 
rights and the extent of the Government control of substitutes for coal 
poJTer shall be fully and explicitly stated. 

1. If this were not done, it would be in the power of great corporations 
of this kind, by consolidation or joint action, to engross the entire supply 
of electricity derived from water power, and by discrimination in rates, 
absorb and take over the entire cotton-mill industry, and, indeed, ulti- 
mately, all the railroads and all other industrial plants. 

2. Already it has come to universal knowledge that  water-power com- 
panies, exercising in lieu and in the stead of the sovereign the power 
of eminent domain, are taking possession of the homes, the fields, and 
the ancestral holdings of the people along the rivers and creeks and the 
valleys a t  will for impounding water thereon for their own purposes. 
If this can be done without limit, they will possess a power greater than 
any king, and will arouse by arbitrary action an intensity of feeling 
which this country has not yet  seen. It is absolutely necessary that  the 
full power of the State and the Government be exercised so that the 
condemnation for these purposes by gigantic combinations of wealth 
shall not be arbitrary, and that  the humblest owner of a home shall not 
be evicted in any case because he is unable to  cope with the ruthless 
power of unlimited wealth. Already in California and South Dakota the 
limitation set is that  the State is, and must continue to be, the sole 
owner of all water power, the operation of which to be not only under 
the regulation but under lease from the State. 

3. A further consideration is tha t  with the steadily growing demand 
of the Federal Government and of the State for greater revenues, and 
that  in this State by the elimination by statute of the ad  valorem tax on 
the money "invested in stocks and bonds" which the Constitution re- 
quires, Const., Art. V, sec. 3, and the impossibility of deriving more 
revenue from an a d  valorem tax upon other property already so heavily 
burdened, i t  is absolutely necessary that  there shall be new sources of 
revenue. 

I n  a recent unanimous decision by the United States Supreme 
Court in Heisler v. Colliery Co., filed 27 November, 1922, i t  was (35) 
held tha t  the Pennsylvania statute was constitutional which 
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laid a tax of 1% per cent on the value of all anthrac te coal a t  the mine 
ready for shipment. 

In Alabama there is a tonnage tax of 2 cents a ton on coal. 
I n  Louisiana there is a "severance" tax of 2 per cent on the value of 

all timbers cut and minerals mined, from which the state derives two 
million dollars yearly. 

In  Minnesota there is an "occupation" tax of 6 per cent on the value 
of all ores mined which bring into the state treasury about two millions 
a year. 

In  Texas there is a "gross production" tax of 1% per cent on all 
petroleum produced, which yields that state about five million a year. 

I n  Oklahoma there is a "gross production" tax of one-half of one 
per cent on ores and three per cent on oil and gas, which brings into the 
treasury of that state eight million dollars a year. A11 the above forms 
of taxation are validated by the decision in the Heislsr case, supra. 

These taxes go far to assert that  the coal and oil which are placed in 
the ground by Nature are not susceptible of private ownership except 
by public forbearance, and that in fact they are the property of the 
whole people, operated in private hands upon a small rent in the nature 
of a tax. But a t  any rate the assertion of this power over them opens 
up a new source of revenue to the state which can thus be drawn from 
the same source from which so many gigantic fortunes have been built- 
vast sums which might have gone into the public treasuries. The tax 
now laid on these indicate that the extent of the co;itrol of these prop- 
erties and public utilities rests with the public and not with those who 
exploit these vast sources of revenue. 

For a greater and a stronger reason, the streams, whether large or 
small, which are created by the showers which come down from on high, 
and which when they become navigable can become the property of no 
individual or corporation, but belong solely to the public to be operated 
under its control, these streams when they are sma'ler are equally the 
property of the whole people. The power generated from them and the 
extent to which those who appropriate them can impound the waters and 
cover against the will of the owners tho homes and homesteads of the 
people is a matter of overwhelming public importance. The power to 
stay the will of those who would cover the surface mi th impounded water 
and use the electricity generated from this source wlich comes from the 
skies should be absolutely controlled by statute and regulated by the 
representative of the people. At present there must be asserted at  least 
a strict limitation upon the extent to which the exeroise of the power of 
eminent domain by these corporations over private property shall be 
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permitted, and there must be the strictest control which shall 
prevent any discrimination by them in rates and all excessive (36) 
charges. Besides, the decisions are uniform that no state can 
confer the right of eminent domain upon a corporation incorporated by 
another state. 20 Corpus Juris, 542; 10 R. C. L., 197, note 18; Staton v. 
R.  R., 144 N.C. 145; R. R. v. Spencer, 166 N.C. 522; Brown v. Jackson, 
179 N.C. 365. 

Beyond and above limitation by law as to all profits to individuals 
and to corporations, there must be the strict guardianship by the State 
outlined by statute, and in force by judicial and administrative officials, 
to protect for public use the bounty of heaven, whether folded in the 
recesses of the earth laid up from countless ages for the benefit of future 
generations of men, or created by the waters falling from the skies from 
which power is made for the necessities of men. 

In  this case, the inevitable and ultimate result of combination is not 
presented, nor the fact that small revenue is as yet derived by the State 
from this source, but we have before us the absolute necessity of restric- 
tion upon the gains that the owners of such property shall be permitted 
to receive, and of a denial of their right to discriminate which would 
inevitably bring all industrial plants and corporations into the control 
of some consolidated trust based upon the unified ownership of such mo- 
tive power. 

On the question of evidence, it would seem clear that in determining 
the reasonableness of the rate to be fixed in this case by the jury they 
may consider the rates charged by this defendant to other like consumers 
in the State of South Carolina under the same or substantially similar 
conditions. Such evidence is not controlling, but the jury have the right 
to considcr it in passing upon the question whether the rates claimed by 
the plaintiff are reasonable. 

Cited: Corporation Corn. v. Water Co., 190 N.C. 73; S. v. Camoll, 
194 N.C. 38; Newton v. Hwy. Corn., 194 N.C. 303; Contracting Co. v. 
Power Co., 195 N.C. 652; K .  K .  v. Rrunswick County, 198 N.C. 550; 
Johnson v. Ins. Co., 215 N.C. 122; Utilities Com. v. Coach Co., 218 N.C. 
243: Utilities Com. v. Trzicking Co., 223 N.C. 690; Paper Co. v. Sani- 
tary District, 232 N.C. 428; Utilities Corn. v. State, 239 N.C. 345; Utili- 
ties Com. V .  R. R., 249 N.C. 481; Utilities Corn. v. Light Co., 250 N.C. 
429; ITtilities Corn. v. Gas Co., 254 N.C. 552; Utilities Corn. v. Telephone 
Co., 263 N.C. 709. 
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STATE EX REL. CORPORATION COMMISSION AKD T H E  SOUTHERN 
POWER CORIPANY v. PROXIMITY RlILLll ET AL. 

(Filed 21 February, 1923.) 

PER CURIAM. This appeal was consolidated by consent with Corpora- 
tion Commission v. Mfg. Co., ante, 17, and heard and determined with 
that  case. For reasons there stated, this appeal also is dismissed. 

Appeal dismissed. 
WALKER, J. ,  did not sit in this case, and took no part in the decision 

thereof. 

(37) 
D. C. BURGER v. J O H N  A, TATHAM ET AL. 
T. C. CRISP  ET AL. T. D. C. BURGER !ST AL. 

(Filed 21 February, 1923.) 

Appeal a n d  E r r o r  - Judgment  Vacated - Reference -- Pleadings - Pro- 
cedure. 

Hcld,  a n  order by the Superior Court judge holding, upon the facts 
stated, that the plaintiff could not recover the purchase price of lumber, 
the subject of the action, but damages alone, and referring the case, 
perniitting amendments to the pleadings, mas too drastic and should be 
racated; and the cause i s  remanded to the end thai: the exceptions filed 
to the referee's report may be passed upon according to the usual course 
and practice of the court in such cases, without regard to said order. 

APPEAL by plaintiff D. C. Burger from Brock, J., a t  April Term, 1922, 
of CHEROKEE. 

Civil action to recover the purchase price of certain lumber alleged to 
have been manufactured and delivered under a logging and sawmilling 
contract. 

The plaintiff D. C. Burger appealed. 

D .  Witherspoon and Dillard (e: Hill for plaintiff. 
Moody & Moody for defendants. 

STACY, J. The record in these consolidated cases is not in shape for 
us to determine the rights of the parties. A t  the November Term, 1921, 
by consent, the two causes were consolidated and referred to J .  D. 
hlallonee, Escl., as referee, under the law appertaming to references. 
The referee made his report, to which both sides liled exceptions. A t  
the Spring Term, 1922, his Honor, Walter E. Brock, judge presiding, 
without passing upon all of the exceptions to  the referee's report, held 
that  the plaintiff could not sue for the purchase price of the lumber, but  
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that  he could proceed only in an action for damages. Thereupon, the 
parties were given a n  opportunity to recast their pleadings, and the 
cause was remanded to the referee for further hearing. The plaintiff 
contends tha t  this order is tantamount to a judgment as of nonsuit upon 
his original cause of action, as alleged, and that  he is unable to proceed 
without serious injury to his rights. As now advised, we think the order 
in question is too drastic, and that  i t  should be vacated. The cause will 
be remanded, to the end that  the exceptions filed to the referee's report 
may be passed upon according to  the usual course and practice in such 
cases, without regard to the order entered a t  the Spring Term, 1922. 

Remanded with instructions. 

E. H. ROBERSON AND WIFE, REBECCA ROBERSON, v. W. 0. GRIFFIN. 

(Filed 21 Februarx, 1923.) 

Estates - Heirs - F e e  Simple -Husband and  Wife-Entirety-Right of 
Survivorship--Deeds and  Conveyances. 

An estate to a husband and wife for life, and a t  their death to their 
heirs: Held, the word "heirs" was used in its technical sense as  heirs 
general, and not to mean children, carrying the estate in entirety to the 
husband and wife, uuder the rule in ShelIe2/'s case; and under the principle 
of the right of surrirorship, still effectire under our law in such cases, the 
husband after the death of his ~ ~ i f e  would take the fee simple, and could 
make a ralid convexance of the same. 

APPEAL by plaintiffs from Kerr, J., in chambers a t  Nashville, 1 Feb- 
ruary, 1923, from MARTIN. 

Controversy without action, submitted on an agreed statement of 
facts. 

Plaintiffs, being under contract to convey certain land to the defend- 
ant, executed and tendered a deed therefor and demanded payment of 
the purchase price as agreed. The defendant declined to accept the deed 
and refused to make payment, claiming that  the title offered mas defec- 
tive. 

Upon the facts agreed, the court, being of opinion that  the deed ten- 
dered was insufficient to convey a good and indefeasible title, gave judg- 
ment for the defendant; whereupon the plaintiffs excepted and appealed. 

Dunning, Moore & Horton for plaintiffs. 
No counsel for defendant. 

STACY, J. On the hearing, the title offered was properly made to 
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depend upon the construction of the following clauses in the deed from 
Asa T. Peel to E .  H. Roberson and wife, Laura &I 0 .  Roberson, under 
which plaintiffs acquired title to the locus in quo: 

"That the said Asa T .  Peel, in consideration of natural love and 
affection for his niece and her husband, E. H. Rsberson, and for his 
services for me in caring for me for a number of years past, and so long 
as I shall live as hereby acknowledged, has bargairicd and sold, and by 
these presents does bargain, sell, and convey to said E. H. Roberson and 
wife, Laura M. 0. Roberson, a life estate in, and ai, their death to their 
heirs all the right, title, and interest in the lots of lrznd herein described, 
excepting my  life estate in the same; described and bounded as follows:" 

Description not in dispute. 
( 'To have and to hold the said threo tracts of 1:ind above described, 

and all privileges and appurtenances thereunto b~llonging to the said 
E. H. Roberson and wife, Laura 31. 0. Roberson, f x  their natural lives 

and after the death of both of them to t leir heirs and asigns 
(39) to their only use and behoof forever, upon the special condition 

tha t  my  life estate is herein reserved." 
The case states that  Laura 11. 0. Roberson died on 14 October, 1918, 

since which time the plaintiff, E H. Roberson, has married again, his 
present wife being named Rebecca Roberson, and ell? is a plaintiff herein. 
Laura 11. 0. Roberson is survived by seven children, two of age and five 
still minors. 

The one serious question presented for our con:idcration is whether 
the deed of Asa T .  Peel to E. H. Roberson and wife, Laura ;\I. 0. 
Roberson, conveyed merely a life estate by the ent rety to the grantees, 
or whether they took a joint estate in fee simple under the rule in 
Shelley's case. 

I t  is contended by the defendant that  the life eslate being given to a 
husband and his wife and the remainder "after the death of both of 
them to their heirs," takes the case out of the operation of the rule, 
because, it is alleged, the n-ord heirs is not here usec in its proper techni- 
cal sense. The basis of this argument is tha t  ('their heirs" must be the 
heirs of both, and that  nobody can be the heirs of both except the children 
of both. Hence, i t  is contended that  the word "heirs" in this deed is 
equivalent to  children, and that  therefore i t  is not a word of limiation, 
but  a word of purchase. M a y  v. Lewis, 132 N.C. 115. We  think the law 
has been declared otherwise, in principle a t  least, in Cotten v. Moseley, 
159 N.C. 1 ,  and Walker v. Taylor, 144 N.C. 175. See, also, note, 29 L.R.A. 
(N.S.) 995. 

I n  Auman v. Auman, 21 Pa .  343, a case practically on all-fours n-ith 
the one a t  bar, it was held that  a conveyance of lard  to A. and his wife 
for and during the term of their natural lives, or curing the life of the 
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survivor, and "after the decease of the said A. and wife, unto the lawful 
heirs of them, the said A. and wife, in fee simple," gives to the first 
takers a joint estate in fee. It was further held tha t  the whole estate 
went to the survivor, and a conveyance by the wife after the death of the 
husband gave the grantee an estate in fee simple. Under this decision, 
the principles of which we think are applicable to  the instant case, i t  
follows that  E. H. Roberson, upon the death of his wife, Laura M. 0. 
Roberson, became the absolute owner in fee of the property sought to be 
conveyed. The contrary holding below will be reversed, and judgment 
will be entered for the plaintiffs. 

Reversed. 
Cited: Turlington v. Lucas, 186 N.C. 286; Davis v. Bass, 188 N.C. 

209; Turner v. Turner, 195 N.C. 373; Williams v. R. R., 200 N.C. 772; 
Dull v. Dull, 232 N.C. 484. 

FREDERICK H. ZIEGLER AND CLAUD L. ZIEGLER v. W. T. LOVE, JR., 
AND D. M. LOVE. 

(Filed 21 February, 1923.) 

1. Estates-Remainders-Contingencies-Vested Interests,  
Estates, whether vested or contingent, are considered with regard to their 

certainty and to the time they may be enjoyed; and when there is an 
immediate fixed right of present or future enjoyment an estate is vested. 
i. e., vested in possession where the right of present enjoyment exists, and 
in interest where there is a present right of future enjoyment; and n 
remainder is rested when the estate is definitely fixed so as to remain to 
a determinate person after the particular estate is spent, the distinguish- 
ing characteristic being the present capacity to take effect in possession, 
if the possession were to become racant, and not the certainty that the 
possession will become vacant before the estate limited in remainder 
determines. 

2. Estates-Devises-Testator's Son and  Children-Tenants in Common. 
Whether rested or contingent, under a devise to the testator's son and 

to his children or issue, such son and his children or issue take such 
interest in the testator's estate as they acquire, as tenants in common. 

3. Estates-Remainders-Devise-Vested Interests. 
A vested remainder passes from the grantor at  the time of the creation 

of the particular estate and vests in the grantee during the continuance 
of such estate or a t  the instant of its determination. 

4. Same-Contingencies-Fee Tail-Statutes-Fee Simple. 
An estate was devised to the testator's wife for life and at  her death 

to one of his sons and his children or issue, but in case he should die 
childless and without issue, to the testator's heirs in equal degree. There 
survived a t  the death of the testator his son designated to take in re- 
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mainder, who had no child or children far several years after the testator's 
death, and also several of the testator's children anstr-ering the designation 
of his heirs in equal degree: Held, the son designated to take in re- 
mainder acquired an estate in fee simple in ren1,linder defeasible upon 
the l~appening of the contingency of his dying childless or without issue, 
~ ~ h i c h  will continue to affect hih interest until the (.state becomes absolute 
or the ereut occurs by which it is to be determined, whicli event is to be 
referred to the death of the reuiainderman, and n , ~ t  to the death of the 
derisor. 

5. Same--Remainders-Statutes. 
An estate in remainder to the testator's son "and to his children or 

issue," there being no child or children of the sou until long after the 
testator's death: Hcld ,  to create an estate tail a t  sommon law, vrhich is 
conrerted into a fee-simple by our statute, C.S. 17Ea4; and where there is 
a n  ultimate limitation orer to persons coming within its terms, the testa- 
tor's sou and his child or issue cannot convey a fee-simple title. 

APPEAL by plaintiffs froin Kerr, J., a t  November Term, 1922, of PAS- 
QUOTANK. 

Controversy without action. 

(41) Thoinpson R' Wilson for plaintiffs. 
J. B. Leigh for defendants. 

ADAXS, J. John H .  Ziegler died on 13 February, 1889, leaving a will 
containing the following clause: " l l y  lot of land wl~ere  I reside in Eliza- 
beth City, together with all the in~provements a n j  outhouses upon it,  
including the shop, I gire to my n-ife for and during the period of her life 
or widox-hood, and a t  her marriage or death I give the same to my  son, 
Frederick, H . ,  and to his children or issue, but  in case he should die child- 
less and without issue, thcn I give the said place and improvements to my  
heirs in equal degree in fee simple." 

The plaintiffs are the devisee, Frederick H. Zieglcr, and his son Claud, 
who was born on 11 March, 1891. Besides Frederick, several children of 
the devisor survived his n-idoxv, whose death occu-red on 5 December, 
1901. The plaintiff, claiming to own the entire fe. aftcr the death of 
the widow, made a contract to convey the lot to he defendants a t  an  
agreed price. The plaintiffs are ready and milling to execute a deed 
therefor, but the defendants have refused to a w e d  such deed on the 
ground that  the plaintiffs cannot convey an indefeasible title in fee. 

His  Honor adjudged that  the plaintiffs are not the o lners  in fee 
simple absolute, and therefore cannot convey an unencumbered title in 
fee. The  plaintiffs excepted and appea1c.d. 

Estate considered with regard to their certainty end to  the time when 
they may be enjoyed are distinguished as vested and contingent. When 
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there is an immediate fixed right of present or future enjoyment an 
estate is vested-vested in possession when there exists a right of present 
enjoyment, and vested in interest when there is a present right of future 
enjoyment. A remainder is vested when the estate is definitely fixed so 
as to remain to a determinate person after the particular estate is spent 
(2 Blk., 16S), or as defined by Fearne: "A remainder is vested nhen- 
ever the preceding estate is limited so as to determine on an event viliich 
certainly must happen, and the remainder is so limited to a person 
i n  esse and ascertained that the preceding estate may be, by any means, 
determined before the expiration of the estate limited in remainder." 
Fearne Rem., pp. 2, 217. I t s  distinguishing characteristic is a present 
capacity to take effect in possession if the possession were to become 
vacant, and not the certainty that  the possession will become vacant, 
before the estate limited in remainder determines. Coke upon Lit., B.  & H. 
Notes, 265 a (2) .  This remainder passes from the grantor a t  the time 
of the creation of the particular estate and vests in the grantee during 
the continuance of such estate or a t  the instant of its determination. 

I t  follom as a deduction from these principles that  upon the 
death of John H. Ziegler a particular estate and a vested re- 142) 
n~ainrler ~ iniul taneou~ly  pasced by the devise. A t  that  time 
Frederick H. Ziegler had no children; his son and coplaintiff, who is his 
only child, was born during the lifetime of the ~ i d o ~ ~ ,  it is true, hut more 
than two years after tlic testator's death. What, then, is the quantity of 
interest embraced in the remainder? I n  a devise of land to A. and his 
children or issue, if there is a child or issue when the devise takes effect, 
the devisees take the estate as tenants in common. Moore v. Leach, 50 
Y.C. 88; Gay v. Baker, 58 N.C. 344; Hunt  v. Satterzchite, 85 X.C. 74; 
Silliman v. Whitaker, 119 N.C. 92; Whitehead v. Weaver, 153 N.C. 88; 
Candor v. Secrest, 149 K.C. 205; Cullens v. Czrllens, 161 N C. 3-24; Cole v. 
Thornton, 180 K.C. 90. But  if there is no child or issue the following 
principle applies: "If A. devises his lands to B., and to his children or 
issue, and he hath not any icsue a t  the time of the devise, the same is an 
estate tai l ;  for the intent of the devisor is manifest and certain that  his 
children or issue should take, and as immediate devisees thcp cannot 
take, because they are not in rerun natura, and by way of remainder 
they cannot take,  for that  was not his intent, for the gift is inxnedaite, 
and therefore there such words shall be taken as words of limitation, sczl. 
as much as children or issue of his body." Wild's case, 6 Co. Rep., 16 b ;  
77 Eng. Rep., 277; Sillivzan v. Whitaker, supra; Cole v. Thornton, supra. 
Under the devise in question, Frederick H. Ziegler took an estate tail in 
remainder at  common law, wliicll by virtue of our statute is converted 
into a fee simple. C.S. 1734. 
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Bu t  in the item under discussion there is this further clause: "If he 
(Frederick H.) should die childless and without is!jue ( tha t  is, without 
a child or lineal descendant capable of taking by inheritance), then I 
give the said place and improvements to  my  heiris in equal degree in 
fee simple." 

Construing the clause in the light of sundry decisions of this Court, 
we conclude that  Frederick H. Ziegler did not acquire a n  indefeasible 
fee, but  an estate in fee simple defeasible upon the happening of the 
contingency of his dying childless and without issucb, and that  such con- 
tingency will continue to affect his interest until the estate becomes 
aboslute or the event occurs by which i t  is to be determined. If the 
event takes place the estate will go 10 the ulterior devisees. Reid v. 
Seal ,  182 K.C. 192. And this event is to be referred to the death of 
the renminderman, not to the death of the devisor. Buchanan v. Buch- 
anan, 99 N.C. 308; Wi2liams v. Lewis, 100 hT.C. 142; Kornegay v. Mor- 
ris, 122 N.C. 199; Harrell v. Hagan, 147 N.C. 112; Kirkman v. Smith, 
171 N.C. 603; Patterson v. McCormick, 177 N.C. 4-48; C.S. 1737. 

The testator left surviving him, not only Frederick H. Zeigler, 
(43) but several other children, all of whom armver the designation 

"my heirs in equal degree." 
The judgment of the Superior Court must be 
Affirmed. 

Cited: Pratt v. Mills, 186 N.C. 398; Snowden v. Snowden, 137 N.C. 
540; Baggett v. Smith, 190 N.C. 357; Cunningham v. Worthington, 196 
K.C. 779; MacRae v. Trust Co., 199 N.C. 717; Henderson v. Power Co., 
200 N.C. 447; Lide v. Mears, 231 N.C. 120; H o u s ~  v. House, 231 N.C. 
222; Little v. Trust Co., 252 N.C. 246; Scott v. Jackson, 257 S . C .  660. 

W E S T  CONSTRUCTION COMPANY v. ATLANT.[C COAST LINE 
RAILWAY COMPAKY. 

(Filed 21 February, 1923.) 

1. Negligence - Contributory Negligence - Contracl *Evidence-Appeal 
and  Error--Railroads. 

Where a building used in connection with the p1:iintiff's plant has been 
injured by the negligence of defendant's employees on its train in running 
a freight car over the bumpers a t  the end of the track, the damage recover- 
able is the difference betveen the market value of the building imme- 
diately before and immediately after the injury occurred, and as  an 
element thereof the jury may consider the lessened capacity thereof that 
the plaintiff could not have avoided in making the necessary repairs: 
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Held,  under the facts of this case the admission of testimony of a witness 
of the pecuniary loss of the lessened capacity did not constitute reversible 
error. 

2. Appeal and  Error-Evidence-Issues-VerdictHarmless Error. 
The admission of evidence upon an issue answered in appellant's favor 

cannot be held as  prejudicial, or entitle him to a new trial thereon. 

3. Kegligence-Contributory Negligence-Concurring Cause--Contracts. 
Contributory negligence, to bar the plaintiff's right to recoTer. must 

consist in some negligent act, or an act of ommission or comniission incon- 
sistent with his exercise of ordinary care, and which concurring with the 
negligence of the defendant is the proximate cause of the resultant injury; 
and a mere breach of contract between the parties that lacks this element 
of cause and effect is insuscient. 

4. Same-Evidence-NousuiGTrials. 
Defendant railroad comapny put a spur track on plaintiff's land, to be 

used in supplying the latter's plant n-ith material for manufacture. under 
a written agreement that plaintiff would not erect a building nearer than 
a certain distance from the defendant's track, etc. There m-as eridence 
tending to show that the defendant continued to operate on this spur track, 
and knew or should have known that a certain building was nearer the 
track than the contract permitted, with further evidence that by the 
exercise of proper care the defendant's employees could hare avoided 
running a box car across the end of the rails, and injuring the building, 
for which damages are sought in the action : E c l d ,  it was for the jury to 
determine whether the negligence of the plaintiff was such contributory 
negligence as would bar his recovery, and defendant's motion as of nonsuit 
n-as properly orerruled. 

5. Instructions-Evidence-Contentions-Appeal and  Error-Objections 
and  Exceptions. 

Exception that an instruction is  not sustained by the evidence, and to 
a statement of the contentions of a party for the lack of evidence, comes 
too late after verdict to be considered on appeal. 

6. Instructions-Request fo r  Instructions--Appeal and  Error. 
An instruction will not be held for error that is sufficient upon the 

issue, where the appellant has failed to tender proper praFers upon a 
particular phase of the evidence that  he wishes to have reviewed on appeal. 

APPEAL by both parties from Lyon, J., a t  June Term, 1922, of 
LENOIR. (44) 

The issues and the answers are as follows: 
"1. Was the plaintiff's plant and property injured by negligence of 

the defendant, as alleged in the complaint? Answer: 'Yes.' 
"2. Did the plaintiff, by its own negligence, contribute to its own 

injury and loss, as alleged in the answer? Answer: 'No.' 
"3. What damage is the plaintiff entitled to recover of the defendant 

by reason of the injury done to its physical plant and property? Answer: 
'$9,000, and interest.' 
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"4. Wha t  other consequential damage is plaintiff entitled to recover 
of defendant? Answer: 'Nothing.' " 

On the verdict, judgment was rendered, from which both parties 
appealed. 

Cowper, Whitnlier (e: Allen for the plaintiff. 
Rome R. Rouse for defendant. 

DEFENDANT'S APPEAL. 

ADAMS, ,J. The plaintiff is a corporation e n g a g d  in the business of 
constructing streets and highways, and a t  the time of the alleged injury 
to its plant (30 September, 1920) was building inlproved roads in the 
county of Lenoir. An extensive system of railn-aya is operated by the 
defendant, a part of x-hose line is between Keldon and the citv of 
Kinston. For the purpose of prosecuting its businest: the plaintiff elwted 
an  nsphalt plant within or near the corporate limits of Kinston, and on 
6 April, 1920. entered into a written agreement with the drfendant, 11y 
the ternic of which a spur track was constructed from the defendant's 
roadbed acr0.s and beyond its right of way, and on the plaintiff's land, 
in order to deliver thereon cars and material for the hcnefit of the plain- 
tiff. 4 t  the trial the plaintiff offered evidence tendiqp to show the fol- 
lowing a. facts: h decline in the grade of the spur track extrnded some 
distance from tlic defendant's roadhed to a level space, from the further 
part of which there n-as an upgrade to  the plant; f3r five or six months 

the defendant, in pursuance of its agreement, had regularly 
(45) left the ingoing freight cars on the spur track about fifty fect 

from the plaintiff's buildings; and these ca1.s were tlicnce carried 
by the plaintiff's tractor to a trestle a t  or near the plant and were there 
unloaded by opening the bottom of each car and tran~ferring the con- 
tents into a hopper underneath. Near the end of the track a t  the trestle 
there was a bumper, twelve by twelve, which was ~ecured  to the ties by 
a steel rod or bolt. The injury occurred on Moncay morning. On the 
Saturday preceding the defendant switched three loaded cars into the 
"siding" or spur track-one with and two without brakes. On the last 
two the plaintiff's en~ployees "tied" the brakes and chocked the wheels. 
On Monday morning the defendant shunted or "kicked" into the spur 
track other loaded cars, which, released from the engine, struck thow 
already on the track with such violence as to force them up the grade. 
One of the cars "jumped and straddled the bumpw" and ran into the 
plant, moving it off its base, throwing the shafts 3ut of line, changing 
the structural work from a square to an angle, and doing other damage. 

The defendant denied negligence and introduced evidence tending to 
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show that  the engine was moving a t  about four miles an hour when the 
cars were transferred to the spur track, and that  when the engine was 
a car-length from the main track the engineer received a signal to stop 
and a t  once applied the brakes. The engineer testified: "TYhen I applied 
my brakes couplings were not made back of where we coupled and i t  
caused the cars to run back and hit the others," and gave his explana- 
tion of the attendant circun~stances. The defendant alleged that  the in- 
jury was caused by the plaintiff's contributory negligence in construct- 
ing its plant in violation of the written agreement, and, entering sundry 
exceptions, contended that  the plaintiff's cause of action, if any, v a y  
thereby barred. 

The first and second exceptions are clearly untenable and rcquire no 
discussion. The third, fourth, and fifth present the defendant's objec- 
tion to evidence offered by the plaintiff to show that  the capacity of the 
plant after the repairs were completed was much less than it was before 
the injury. 

The plaintiff repaired the machinery, but  contended that  as a result 
of the injury the former capacity of the plant could not be restored. 
W e  understand the defendant to  argue, not tha t  the work was negligently 
done, but that  the court should not have admitted evidence tending to 
show both the cost of the repairs and the diminished capacity of the 
plant after the repairs were made. I n  view of the evidence, we perceive 
no reversible error in the admission of this evidence. 

When a trespass committed upon personal property reeults in an 
injury less than the destruction or deprivation of the property, or in an 
action for a negligent injury to real property, the measure of 
damages is the reduced market value of the property proxi- (46) 
inately caused by the negligent act, and the rule generally 
adopted is to allow the plaintiff the difference between the market value 
of the property immediately before the injury occurred and the like 
value immediately after the injury is complete. Sedgwick on Damages, 
vol. 2, sec. 435; ibicl, vol. 3, sec 935 a ;  Shearman & Redfield on Neg- 
ligence, vol. 3, see. 750; Spiers v.  Hnlstead, 74 N.C. 620: Heiser v. Jlears, 
120 N.C. 4-13; Jenkins v. Lumber CO., 154 N.C. 355; Farrall v G a r q e  
Co.. 179 N.C. 389; Cnzible v. Express Co., 182 N.C. 448. His Honor did 
not state this rule literally, but  he evidently admitted the evidence for 
the purpose of enabling the jury to obtain the same result-the decreased 
value of the property, which mas the measure of the plaintiff's actual loss. 
If as a proximate result of the injury the machinery could not be re- 
stored to its former capacity, why was not evidence of its impaired 
capacity admissible for the purpose of showing the extent of the damage 
and the decreased value of the plant? The fact tha t  a witness TT-as per- 
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mitted to express his pecuniary estimate of such diminished capacity- 
particularly since he mas subjected to the cross-ex:mination of the de- 
fendant-does not entitle the defendant to  another trial. 

i?;or can we sustain exceptions six, seven, or egh t .  Since the jury 
answered tlie fourth issue "Nothing," me do not see any prejudicial error 
in tllc admission of evidence relating to the value of the contract between 
the plaintiff and the highway commission, or to tlw defendant's knowl- 
edge of thc purpose for which the plant was to be used; and the admis- 
sion of the excerpts from the defendant's ansvier is sanctioned by the 
decisions in Tt'eston v. T y p e w i t e l .  Co., 183 N.C. 1; White v. Hines, 182 
N.C. 275. 

The ninth and tenth exceptions involve the  soundness of the defend- 
ant's motion to dismiss the action as in case of nonsuit. This motion is 
bawd primarily upon the plaintiff's alleged b r e a d  of section seven of 
the written contract. The section is as follows: "The shipper shall not 
erect or permit to be erected any building or structure, nor permit ma- 
terial to he placed within six feet of the nearest rail of the sidetrack, 
nor permit any structure to be erected above or over the sidetrack with 
less clearance than 22 feet above the top of the rail. All structures 
erected ol-er the sidetrack sliall be built and maintained in a manner 
satisfactory to the chief engineer or other proper officer of the railroad." 

The defendant contends that  according to the undisputed evidence the 
plaintiff ~ i o l a t e d  the terms of this provision by building within the 
inhibited distance and by erecting over the sidetrack a structure with a 
clearance less than twenty-two feet above the  top of the rail, and thus by  
its own negligence, which continued to the moment of the injury, proxi- 

mately contributed to the defendant's negligence; and further, 
(47) tha t  his Honor should have 11eld as a conclusion of law that  

the concurrent negligence of the plaintiff llarred its recovery. 
We  think there are several reasons why this argument cannot be main- 

tained. Contributory negligence is such an  act  or onlission on the part  
of the plaintiff, amounting to a want of ordinary care, as concurring or 
cooperating with the negligence of the defendant is tlie proximate cause 
of the injury complained of;  but a breach of contract is not essentially 
a negligent act. I n  Hursthal v. Boonz. CO., 53 W.Va. 87; 97 A.S.R. 965, 
i t  is held tha t  while in cases of tort if the plaintiff is guilty of contribu- 
tory negligence the law forbids recovery, still this principle ordinarily 
does not apply where a breach of contract is a factor in t!ie production 
of tlie injury. There is a distinction between contributory negligence and 
an  ac t  which merely contributes to the plaintiff's injury. "A man may 
contribute to his injury without affecting his right to recover. I n  order 
to defeat his right to recover he must have not only contributed to the 
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injury, but must have contributed to it under circumstances showing 
negligence on his part." Williams v. R .  R., 9 Pac. (Cal.) 155. The law 
does not require tha t  the plaintiff shall be merely a passive recipient of 
the injury in order to establish a right to recover of a negligent wrong- 
doer. It is not the contributory act, but the contributory negligence that  
defeats recovery. Wyandotte v. White, 13 Kan. 191; Guichard v. ~Vew, 
31 N.Y.S. 1080; Schmidt v. Cook, 23 N.Y.S. 799. Again, even if the plain- 
tiff was negligent in constructing the buildings in breach of the contract, 
still if the defendant, with knowledge of the danger, could have avoided 
the injury by the exercise of ordinary care, and failed to use such care, 
the negligence of the defendant and not that  of the plaintiff would be 
deemed the proximate cause. I n  this jurisdiction the defendant's actual 
knowledge of the danger is not essential; here the principle upon which 
the doctrine of discovered peril is based is extended to cases where the 
defendant might have discovered the peril by the exercise of reasonable 
care, for he who has the last opportunity of avoiding the injury is not 
excused by the negligence of another. Shearman & Redfield, szipra, vol. 1, 
sec. 99; Pickett v. R. R., 117 N.C. 616; Fulp v. R. R., 120 N C. 525; 
McLamb 2). R. R., 122 N.C. 873 ; Rogcln v. R. R., 129 N.C. 157 ; R a y  v. 
R. R., 141 X.C. 84; Havnes v. R. R., 182 N.C. 679. The exception, as we 
understand it,  does not depend so much on the question whether the 
contract concerning the location of the buildings could be waived by the 
subordinate employees of the defendant, as on the question whether the 
employees who were charged with the duty of placing cars on the spur 
track by the exercise of ordinary care should have discovered the peril 
and avoided the injury. There was evidence to the effect that  the em- 
ployees of the defendant had been running cars into the spur 
track for several months, and that  they had constructive if not (48) 
actual knowledge of the buildings and their location, and that  
on the day the accident occurred they could have prevented the injury 
by the use of due care; and this precluded the dismissal of the action. 

The defendant excepted to the court's instruction upon tlw qecond issue 
on thc ground that  there was no evidence that  the defendant had assented 
to or acquiesced in the location of the plaintiff's buildings in breach of 
the contract; but the defendant did not call his Honor's attention to the 
objection a t  the time, either orally or by written request, for further 
instruction. When the objection that  there is no evidence, or that the 
evidence is not sufficient, is firqt made after  the verdict, it is too late, and 
will not be considered. Mining Co. v. Mica Co., 184 N.C. 490, and 
cases cited. This principle applies also to the exceptions to the court's 
statement of the contentions of the parties. S. v. Lance, 149 N.C. 555; 
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COKSTI~~CTION Co. v. K. R. 

La Roque v .  Kennedy, 156 K.C. 372; Phifer v .  Conzrs., 157 N.C. 150; 
8. v .  Kzncazd, 183 N.C. 710. 

Tlie instructions upon the first and third issues were not unfavorable 
to the defendant, and the subject of the tmenty-second exception was the 
final statenlent of a contention relating to consequential damages as to 
which the ihsue was answered against tlhe plaintiff. 

A careful review of the record discloses no error in the defendant's 
appeal. 

S o  error. 
PLAINTIFF'S APPEAL. 

XDA~IS, J. The plaintiff's iiiotion to set aside the verdict of the jury 
on the fourth issue was refused. Tlie plaintiff excepted to the ruling, 
and now insists that i t  is entitled to consequential tiamages ns a matter 
of law. This is the only question in tlie appeal. The plaintiff';: claim 
that  the consequential damages were $6.713.21 Jvas denied by the defead- 
ant, and his Honor, after stating the several and respective contentions, 
instructed the jury to allow such consequential daniages as were caused 
by the defendant's negligence. 

The instruction was conciscl, but  i t  presented the chief features of the 
controversy, and if the plaintiff desired tha t  soim special phase of tlie 
e~ idence  should be explained, or some special principle of law applied. 
i t  s h o ~ ~ l d  have submitted appropriate‘ prayers for instructions; and 
having failed to do so, it cannot demand as a legal right that  the verdict 
upon the fourth issue be set aside and only tlie matters involved therein 
be submitted to another jury. Ja~ret t  21. Trunk Co , 144 N.C. 301: Lea 
v. tTt~litzes Co., 176 N.C. 514: Butler v .  M f g .  Co., 132 N.C. 552. 

I n  the plaintiff's appeal we find 
K O  error. 

Cited: AIilllng Co. 7 ) .  Hu'y. Corn., 190 N.C. 700; Sears, Roebuck v. 
Banhing Co., 191 N.C. 506; DeLaney v .  Henderson-Gilnzer Co., 192 X.C. 
651; Gray v .  Hiqh Point, 203 N.C. 764: Ozuens v .  Lumber Co., 211 X.C. 
139; Ogle v .  Gibson, 214 K.C. 128; Brocldhzirst v .  Bi'ythe Bros., 220 N.C. 
469; Stewart v .  Cab Co., 227 N.C. 370; Casstevens v .  Casstevens. 231 
N.C. 572; Spivey v .  Sewinan, 232 N.C. 286; Wade v .  Sausage Co., 239 
N.C. 526; Safie Bros. v .  R .  R., 258 N.C. 475. 
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(49) 
S. B. HOLLEJIAX v. HARSETT COUSTP TRUST COJIPAST 

a m  U S I O S  TRUST CO3IPANT. 

(Filed 21 February, 1923.) 

Bills and Kotes - Segotiable Instruments - Equities-Sotice-Inquirx- 
Bad Faith-Statutes. 

The principle that holds an  endorsee of a negotiable instrument subject 
to the equitles e s i s t i ~ g  between the original parties when the instrument 
is affected with fraud or infirmity is now fixed by statute, C.S. 3033, 3037; 
and it i s  now required, home~er  conflicting the former authorities may 
hal-e been, that  "the person to n-honl it i s  negotiated must hare  had actual 
linowledge of the infirmity or defect or lmowledge of such facts that his 
action in taking the instrument amounted to bad faith"; and i t  is rerersi- 
ble error for the judge to charge the jury, in effcet, that he would be 
boimd b~ tlie original equities if he had such notice as nould intlnce a 
prudent man to inquire into the circumstances and discover the defect. 

APPEAL by defendant Union Trust Conlpany from Devin, J., a t  second 
April Term, 1922, of WAKE. 

On 30 March, 1920, the plaintiff signed four promissory notes, each 
in the sum of $2,500, payable to  himself twelve months after date, 
and negotiated them to  the Cumberland Railway and Power Company. 
The plaintiff alleged tha t  these notes were procured through the fraud of 
the rai1va.y and power company, and by i t  transferred to  the Harnett 
County Trust Company, and that  the Union Trust Company afterward.. 
acquired tlie notes wit!~out value or consideration and by ~ i r t u e  of an 
arrangement made for tlie purpose of giving the Union Truqt Company 
colorahle title and of enabling it to  sue upon a claim that  it did not o m ;  
and,  further, tha t  neither of the defendants was an  innocent purchaser. 
The  defendants alleged, on the other hand, that  the Harnett County Trust 
C o l ~ ~ p s n y  purchased the notes as a holder in due course, and thereafter 
and before maturity assigned and delivered them to  the Vnion Trust 
Company. During the trial a nonsuit was taken as to the Harnett  
Company, and the action waq continued as to  the Union Trust Company, 
the plaintiff demanding a cancellation on the ground that  the defendants, 
or a t  1ea.t the Harnett  Countv Trust Company, acquired thc notes with 
notice of the alleged fraud. The issues as answered by the jury were as 
follows: 

"1. VTas the execution of the notes of S. B. Holleinan procured by 
false and fraudulent representations, as alleged in the complaint? Xns~ver: 
'Yes.' 

"2. Did the defendant, the Harnett  County Trust  Company, become 
the holder of the notes in due course for a valuable consideration, and 
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without notice of such false and fraudulent representations? Answer: 
'NO.' 

"3. What amount, if any, is the Union Trust Company en- 
(50) titled t o  recover? Answer: 'Nothing.' " 

Judgment for the plaintiff. The Union Trust Company ap- 
pealed. 

Maynard & Williams and Pou, Bailey & Pou for plaintiff. 
J .  M .  Broughton and Murray Allen for defendant. 

ADAMS, J. His  Honor instructed the jury to answer the third issue 
"Xothing" if they answered the first issue "Yes" and the second "NO." 
There was evidence tending to  show tha t  the not2s were procured by 
false and fraudulent representations, as alleged by the plaintiff, and as 
the title of the Union Trust  Company (in case of an  affirmative answer 
to the first issue) was made to depend on the question whether the Har- 
nett County Trust  Company was a holder of the notes in due course, his 
Honor's instruction as to the law applicable to t h ~  second issue mas a 
matter of special importance to the defense. 

This instruction, in part, was as follows: "To constitute notice of an 
infirmity in the instrument or defect in the title of the person negotiating 
the same, the person to whom it is negotiated must have had actual 
knowledge of the infirmity or defect or knowledge of such facts that  his 
action in taking the instrument an~ounted to bad faith; knowledge of 
such facts that  would have put a reasonable person upon inquiry, the 
result of which inquiry would have been to discover tha t  there was fraud 
in the procuring and execution of the instrument. It has been held by 
our courts if there are such suspicious circumstances accompanying a 
transaction, or within the knowledge of the party, as mould induce a 
prudent man to inquire into the title of the holder of the consideration 
of the paper, he shall be held bound to make such inquiries, or if he 
neglects to do so, he shall hold the paper subject to  all equitieq. I n  
other words, he shall act in good faith, and not willfully remain ignorant 
when it was his duty to inquire into the circumstances and know the 
facts. Whcre such circumqtances are presented to 111m that  ~ o u l d  arrest 
liis attention and rcquire a prudent man to make inquiry, and t!ie result 
of such inquiry mould s h o ~  the facts and bring home knowledge. a 
per-on mag- not remain ignorant of information that  he is required to 
know. So that  is the question presented upon the second issue." Record, 
pp. 87, 88. 

The defendant excepted particularly to the instruction that if the 
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circumstances were such as would induce a prudent man to inquire into 
the title of the paper i t  was the holder's duty to make inquiry, and if 
he neglected to do so, he should hold the paper subject to all equities. 

I n  our judgment this part of his Honor's instruction cannot be sus- 
tained under the law as i t  is now administered in this jurisdiction. 
With respect to the question presented, the decisions in other 
jurisdictions seem to have fluctuated from time to time in re- ( 5 i )  
sponse to the various opinions of the courts by whom they were 
rendered. I n  the earlier English cases the bona fides of the acquisition of 
a negotiable instrument was the test adopted for determining whether a 
holder by purchase or discount mas protected against equitable or other 
defenses which would otherwise have been valid against him. I n  Lawson 
v. Weston, 4 Esp. 56 (1801), it appeared that  a lost bill had been found 
and fraudulently discounted by the finder, and i t  was contended that  the 
banker could not recover without using due diligence in inquiring into the 
circumstances respecting both the bill and person who offered it for dis- 
count. Lord Kenyon said: "If there was any fraud in the transaction, or if 
a bona fide consideration had not been paid for the bill by the plaintiffs. 
to be sure they could not recover; but  to adopt the principle of the 
defense to the full extent stated would be a t  once to paralyze the circula- 
tion of all the paper in the country and with i t  all its comnlerce." This 
doctrine remained the law of England until Lord Chief Justice AbbotE 
(Lord Tenterden), in Gill v. Cubitt, 3 B. & C. 466 (1824), laid down 
the principle that  if a holder for value acquired the instrument under 
circumstances which ought to have excited the suspicions of a prudent 
and careful man he could not recover. Lord Campbell says that this 
rule of "circumstances to excite the suspicions of a prudent and careful 
man" was generally adopted and applied to  all cases where the owner of 
any negotiable instrument had once been induced by improper means to 
part with the possession of it,  as well as to all cases of accidental loss 
and of robbery, but that the rule died with its author. Lives of the Chief 
Justices, vol. 5, page 338. Ten years later (1834) the rule was repudi- 
ated in Crook v. Jadis, 5 B. & Ad. 909, in which it was held that  nothing 
less than gross negligence should deprive a party of his right to recover 
on a bill of exchange. The latter doctrine continued in force for two years 
when the Court of I<ingls Bench, in Goodman v. Harvey,  4 Ad. & El. 
870 (1836), restored the test of good faith as laid down in the early rule. 
I n  that  case Lord Denman, C. J.,  said: "The question I offered to sub- 
mit to the jury was whether the plaintiff had been guilty of gross negli- 
gence or not. I believe we are all of opinion that  gross negligence only 
would not be a sufficient answer, when the party was given consideration 
for the bill. Gross negligence may be evidence of mala ftdes, but is not 
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the same thing. We  have shaken off the last remnant of the contrary 
doctrine. Where the bill has passed to the plaintiff without any proof 
of bad faith in h m ,  there is no objection to his title." 

This is the rule as reestablished in England and as followed 
(52) by the greater number of courts in the United States-the rea- 

son being that  "the experience of the commercial world, and of 
the courts before which the doctrines here discussed have so often passed 
in revien-, have satisfied jurists as well as men of busmesb that  the inter- 
ests of comnlerce are best subserved by the liberal view which promotes 
tlie circulation of negotiable instruments, and that  the bona fides of the 
transaction should be the decisive test of the holder's rights." 1 Calvert's 
Daniels on Neg. Ins. (6 ed.) secs. 770 et seq.; 2 Ranciolph on Com. Paper 
(2 ed.) ,  secs. 9% e t  seq.; Huffent on Xeg. Ins., 29, 400, 417. 

The contrariety of opinion as to  a holder's legal rights in case of 
fraud was materially affected by the Negotiable Instruments Law, wlich 
was enacted 1~1th a view to securing uniformity of decision in questions 
involving the lam merchant. 

Whether the decisions of this Court rendered prior to the adoption of 
the act gave color or countenance to the instruction complained of me 
need not here consider (Smathers v. Hotel PO., 162 N.C. 346), for the 
principles controlling in the case a t  bar are now defined by statute. A 
holder in due course is one n-110 has arquired the lnstrunient under the 
follov-ing conditions: " ( 1 )  Tha t  the instrument is complete and regular 
upon its face; (2) t ha t  he became the holder of i t  l~efore it was overdue 
and without notice that  it has been previously dishonored, if such was 
the fact;  ( 3 )  that  he took i t  for good faith and vziue; (4) that  a t  the 
time i t  was negotiated to him he had no notice of any infirmity in the 
instrument or defect in the title of the person negotiating it." C.S. 3033. 
And section 3037 is to thi? effect: '(To constitute a notice of an infirmity 
in the instrument or defect in the title of the person negotiating the 
same, tlie person to whom it is negotiated must have liad nctual knowl- 
edge of the infirmity or defect or knowledge of such facts thnt his action 
in taking the instrument amounted to bad faith." 

I n  Snzat?zcrs v. Hotel Co., supra, in the dmussion of an in\truction 
substantially sinlilar to that  vihicli v a s  given in the inctant case, 
Hoke, J . ,  citing section 3037, supra, concluded that  the !aw x i s  designed 
and Intended to estabi~sll on this subject and in this jurisdiction the 
rule as ~t has been long recognized in England a.ld suqtnined in this 
country by the great weight of authority. A similar conclusion was 
reachcd by n'alker. J., in subsequent appeals taken in the same case, 
1G7 N.C. 469; 168 IT C. 69. 

Conceding that  tlie burden ~ v a s  on the defendant to s h o ~  that  the 
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Harnett County Trust Company was a holder in due course, we think 
his Honor committed error in defining notice of infirmity. A part of 
the instruction is unexceptionable, but there was error in telling the jury 
that if there were such suspicious circumstances connected with 
the transaction or within the knowledge of the holder as would (53) 
induce a prudent person to make inquiry he should be required 
to do so, and in case of failure should hold the paper subject to all 
equities. Such notice merely as would induce a prudent man to inquire 
into the circumstances is not sufficient. There must have been actual 
knowledge of the infirmity or defect, or knowledge of such facts as would 
amount to bad faith in taking the instrument. Section 3037, supra; 
Smathers v. Hotel Co., supra; Critcher v. Ballard, 180 N.C. 111; Craw- 
ford's Anno. Neg. Ins. Law, sec. 95; Brannon's Neg. Ins. Law, sec. 56. 

The fact that a portion of the instruction is in accord with the provi- 
sions of section 3037 does not cure the error of which the defendant 
complains, for the instructions were so blended that we cannot tell which 
one influenced the jury to give their verdict for the plaintiff. Tillett v. 
R .  R., 115 N.C. 663; Edwards v. R.  R., 129 N.C. 80; Anderson v. Mea- 
dows, 159 N.C. 404. 

It may not be inappropriate to say in this connection that in Bank 
v. Branson, 165 N.C. 344, i t  appeared that the bank held a large debt 
against the importing company and took collaterals to secure it without 
the slightest inquiry as to the solvency of the makers, and discharged the 
bondsmen from liability by accepting an endorsement without recourse. 
The excerpt quoted in that case from Stevenson v. O'Neal, 71 Ill. 314, 
and embodied in the opinion in Dennison v. Spivey, 180 N.C. 220, is 
to the effect that when the note is obtained by fraud, one who claims 
to be a holder in due course must show that he acted in good faith and 
not in willful ignorance of the facts. 

For the error complained of, there must be a 
New trial. 

Cited: Bank v. Sherron, 186 N.C. 302; Deposit Co. v. Trust Co., 187 
N.C. 613; Bank v. Felton, 188 N.C. 387; Lacy v. Indemnity Co., 189 N.C. 
32; Proctor v. Fertilizer Co., 189 N.C. 245; Ins. Co. v. Jones, 191 N.C. 
180; Clark v. Laurel Park Estate, 196 N.C. 638. 
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JOSEPH A. JACKSOX v. THOMAS MILLS ET AL. 

(Filed 21 February, 1923.) 

Deeds and  Conveyances - Mortgages-Foreclosure--Estoppel-Parties- 
Privity-Strangers. 

The on7ner of lands subject to mortgage conveyed his equity to  his wife 
and children, reserving a life estate. The mortgage was foreclosed and 
the purchaser subsequently conveyed the land to 1he original owner for 
a full consideration and without collusion or fraud : Hcld,  when the original 
owner later acquired title through an independent source, there was no 
element of estoppel by his deed to his wife and children against his later 
conveyance to another under whom plaintiff derives title; and the pur- 
chaser a t  the foreclosure sale was a stranger to :he owner's prior con- 
veyance to  his wife and children. 

APPEAL by defendant from Connor, J ,  a t  January Term, 
(54) 1923, of BEAUFORT. 

Thomas Rlills owned a tract of land :subject to a deed of 
trust  to J .  H. Hodges. B y  deed of 1 November, 1910, U l l s  conveyed this 
property to "Cherry Rlills (his wife) and the chddren now living, or 
which may hereafter bc born of the said Thomas RIills and Cherry 113i11s1" 
of whoin there are now ten, reserving to himself a life estate. The only 
consideration recited in this deed is one dollar, and i t  contains no cove- 
nants against encumbrances and makcs no mention of the outstanding 
Hodgcs mortgage. There way no actual deliwry o" the deed, but Mills 
had it put  on record. Thereafter, default in payment having occurred, the 
Hodges mortgage or deed of trust was duly foreclosed, the land sold and 
conveyed to TIT. C. Rodman for $1,300 on 27 November, 1911. Rodman 
and wife then resold it to RIills for $1,325. Mills and ~ ~ i f e ,  on 18 Jan- 
uary, 1913, conveyed part of the land lo  Simon Hardison, who has since 
lived on his pa r t ;  and sold and conveyed the remsinder, 18 December, 
1916, with full covenants and full value to  a land ccmpany, ~ h o  sold and 
conveyed i t  and by mesne conveyances it came to  the plaintff, Joseph A. 
Jackson, by decd dated 24 October, 1917, for full value, who has lived 
on the land since, and placed improvements on it,  until now his total in- 
vestment is $15,000. 

The plaintiff having applied to a land bank for a long-time loan, was 
refused on the ground t h a t  he had no title, and this action was brought 
by him against illills and wife and children, including those not in esse, 
to establish his right and declare his title. Mills and wife and their two 
oldest sons, who are of age, filed answer admitting plaintiff's right, and 
the minors, including those not in em', represented by counsel and the 
guardian ad litem, admitted the facts above statcd, but deny the con- 
clusion of law, and assert title in themselves by wa:y of estoppel. 
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The court adjudged that the plaintiff had a good title and the guardian 
a t  litem appeals. 

Small, MacLean & Rodman for plaintiff. 
John H. Bonner for guardian ad  litem. 

CLARK, C.J. There is no suggestion that the foreclosure was col- 
lusive, and i t  is admitted that the debt subsisted and payment was in 
default so that when the land was sold and conveyed, RIills had done 
nothing and averred nothing which estops him or those claiming under 
him in this proceeding. When the purchaser in the mortgage 
eale conveyed the land to Rlills he acquired a title from an in- (55) 
dependent source, for by his conveyance to his children prior to 
the foreclosure eale he had conveyed nothing to them which he did not 
then own, and had made no misrepresentation about the mortgage or 
covenant against it. 

It has been well said that "There never is an estoppel unless both 
parties, in a solemn manner, by deed or act, agree as to the fact and act 
upon such agreement, then neither can afterwards be heard to gainsay 
it." Kissam v. Gaylord, 46 N.C. 294; Bryan v. Eason, 147 N.C. 284. 

True, the doctrine of estoppel has been enlarged to include deeds 
without covenant or warranties, but only to the extent and for the pur- 
pose of protecting bona fide purchasers. But it is still an equitable doc- 
trine, not an inflexible rule, a shield of the innocent and not a sword for 
destruction. Weston v. Lumber Co., 162 N.C. 165; Lumber Co. v. Cedar 
Works, 165 N.C. 83; Alsworth v. Cedar Co., 172 N.C. 17, and Door Co. v. 
Joyner, 182 N.C. 518. 

If anything was said or done by Mills to his children which should 
estop him, the plaintiff Jackson was not a party to it, nor is he in privity 
with them. He does not claim by, through, or under them; that is, the 
children, nor as their successor. Van Gilder v. Bullen, 159 N.C. 291. 

Assuming that the plaintiff had investigated before purchasing, he 
would have found Hardison in possession of that part of the land con- 
veyed to him, and Little of the remainder (the part involved in this 
suit), living in the house. He would have found on the tax books the 
land listed by Little and on the records he would have found the Hodges 
mortgage lawfully foreclosed and several mesne conveyances down to 
Little and wife, to whom he paid full value, $10,000. The plaintiff paid 
his money, took his deed, moved to the land, improved it, paid the taxes 
from year to year, and increased his investment to $15,000. 

The two children who are of age disclaim any interest, and as to those 
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who are still minors there is no title by estoppel which should avail 
against the plaintiff upon the facts of this case. 

This case differs from Hallyburton 1). Slagle, 132 N.C. 947. I n  tha t  
case i t  was held that  where a person, to defraud his creditors, conveys 
land and afterwards becomes a voluntary bankrupt and the trustee in 
bankruptcy in behalf of the creditors sells the land and the bankrupt, 
through another, becomes purchaser, whatever title he gets by the deed 
of the trustee accrues to the benefit of the original grantee. There is 
nothing in this case indicating any fraud, or any intention on the part  
of the grantor beyond a bona fide conveyance of all the interest he pos- 
sessed a t  that  time. 

Nor is the  case of Van Rensseler v. Kearney, 52 U.S. 323, 
(56) in point, for tha t  case merely holds that  the deed is an estoppel 

upon the grantor from ever afterward denying tha t  he was 
seized of the particular estate a t  the time of the conveyance. 

I n  this case i t  is not denied that  the father, a t  the time of the convey- 
ance, was seized of the premises, but  under proceedings in foreclosure, 
as to which there is no allegation or evidence tending to show collusion, 
the property was sold, and by subsequent conveyance the title mas after- 
wards conveyed for value to the father, a new source of title, and by 
sundry subsequent mesne conveyances it became wsted in the plaintiff 
for full value and without notice of any alleged de f~x t .  

Upon facts admitted or agreed, the judgment is 
Affirmed. 

Cited: Bank v. Johnson, 205 N.C. 184, 

ROAD COMMISSION OF EDGECOMBE v. STATE HIGHWAY 
COMMISSION. 

(Filed 21 February, 1923.) 

Roads and  Highways--County R o a d e C h a n g e  of R o u t e s t a t e  Highway 
Commission-Discretionary Powers--Statutes-Courts. 

The statutes, Laws 1921, ch. 2, sec. 10, subsec. ( b ) ,  and sec. 2, gire broad 
discretionary powers to the State Highway Commission in establishing, 
altering, and changing the route of county roads t h l t  a re  or are  proposed 
to be absorbed in the State highway system of public roads; and where 
the commission, in pursuance of section 7 of the act, have, a s  required, 
posted at  the courthouse door of a county a map showing the proposed 
route, and the county roads to be taken, the limitation of sixty days 
expressed in the statute is upon the time allowed the county to object; 



N.C.] S P R I N G  T E R M ,  1923. 59 

and a subsequent change made by the State Highway Commission in the 
proposed route prior to the time of buildmg the highway is not rerie\~able 
by the court in the absence of an abuse by the commission of the discre- 
tionary power conferred on it by the statute. 

APPEAL by plaintiff from Daniels, J., a t  November Term, 1922 of 
EDGECOMBE. 

The defendant, the State Highway Commission, in compliance with 
Laws 1921, ch. 2, on 2 May,  1921, potsed a t  the courthouse door in 
Edgecombe a map of the roads in said county in the State system of 
highways, and notified the road commission of Edecombe thereof. ,4s 
located on said map, the road from Tarboro to Halifax was shown as 
going via Speed and Hobgood. Therefater, on 9 June, 1921, the plain- 
tiff road commission of Edgecombe notified the State Highway Commis- 
sion that  this route was acceptable. The road so selected and mapped 
by  the State Highway Commission between Tarboro and Scot- 
land hTeck passed through Speed and Hohgood, lying partly in (57) 
Halifax and partly in Edgecombe counties. On 1 September, 
1921, the Highway Commission having had a hearing to determine 
whether finally to approve the route between Scotland Keck and Tar- 
boro passing through Hobgood and Speed, abandoned the location of tha t  
part  of the route between Moore's Crossing and Scotland Neck, substitut- 
ing a shorter and, as i t  adjudged, a better route. 

This action is a mandamus to compel the State Highway Commission 
to  revert to the original suggestion tha t  the route between Moore's Cross- 
ing and Scotland Neck should pass through Speed and Hobgood. 

The defendant demurred upon the ground that  the complaint did not 
state a cause of action. The demurrer was sustained, and the plaintiff 
appealed. 

Henry C. Bourne for plaintiff. 
Attorney-General Manning and Assistant Attorney-General ATash for 

defendant. 

CLARK, C.J. The only point presented to  the Court for decision is 
whether or not section 7 of the State Highway Act, Laws 1921, ch. 2, 
operates as a restriction upon the power of the State Highway Commis- 
sion in locating the State highn~iys after said commission has mapped 
out the route in a particular county and has publicly posted same a t  the 
courthouse door of tha t  county. 

An examination of section 7 of the act shows tha t  i t  provides tenta- 
tively for the location and designation of roads to be thereafter taken 
over as a part  of the State highway system. The act  provides tha t  after 
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the map is posted a t  the courthouse door, the county commissioners may, 
in 60 days thereafter, enter an objection to the teltative location. If 
the county commissioners fail to do so, then the road so selected shall be 
and constitute a part of the State highway system. 

The plaintiff contends that such posting of this road on 2 &lay, 1921, 
without objection made in 60 days, deprived the State Highway Com- 
mission from altering this particular road. Section 7 of the act, how- 
ever, while making the 60 days a limitation on the time in which the 
county commissioners could except to the location of the road, especially 
provides: "A map showing the proposed roads to constitute the State 
Highway Commission is hereto attached to this bill and made a part 
hereof. The roads so shown can be changed, alterei, added to, or dis- 
continued by the State Highway Commission." The road here which was 
changed by the State Highway Commission after posting a t  the court- 

house door, was set out on the map as the proposed road from 
(58) Tarboro by Speed and Hobgood to Scotland Neck. The State 

Highway Commission understood it to be purely a proposal, 
and that section 7 expressly conferred upon the conmission authority to 
alter or change this road, which it did 1 September, 1921, after hearing 
objections presented to this proposed change. 

Furthermore, in a broader view, the State, in the construction of these 
highrays, is acting through an administrative body Subsection (b) of 
this act, section 10, defines the power and authority of the State Highway 
Commission to determine, in the exercise of reasonable discretion, the 
most practical route between termini. Section 2 of the act provides that 
the State Highway Commission shall have "full power to widen, relocate, 
change, or alter the grade or location (of any road therein), or to change 
or relocate any existing road that the State Highway Commission now 
owns or may acquire." 

It was evidently the intent of the statute that the posting a t  the court- 
house door was to give the State Highway Commission an opportunity 
to pass upon objections which might be raised against the proposed 
location by the local authorities and the restriction of 60 days in which 
such objection could be made was a restriction upon .,he local authorities 
only. It was not intended to take from the State Highway Commission 
the general discretionary authority conferred in section 7 to "change, 
alter, add to, or discontinue" the roads shown on the map posted by the 
Highway Commission. 

The action of the Highway Commission complained of consisted 
merely in shortening the road between Moore's Crossing and Scotland 
Neck (2 points on the road between Halifax and Tarboro). It does not 
appear that this was an abuse of the authority vested in the Highway 
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Commission, and the court below properly refused to grant a mandamus 
to compel the Highway Commission to adhere to the first or tentative 
location of the road. Xeither by length of time nor long use nor by the 
allegation of any other fact does i t  appear that the Highway Commission 
exercised their discretionary power arbitrarily or abusively, and the 
judgment is 

Affirmed. 

Cited: S. v. Kelly, 186 N.C. 377; Parks v. Comrs., 186 N.C. 500; Cam- 
eron v. Hwy.  Com., 188 N.C. 87; Newton v. Hwy.  Corn., 192 N.C. 63; 
Carlyle v. Hwy.  Corn., 193 N.C. 50; Long v. Melton, 218 N.C. 101; 
Hwy.  Com. v. Bd.  of Ed., 265 N.C. 48. 

TOWN OF TARBORO v. J. W. FORBES. 

(Filed 28 February, 1923.) 

1. Municipal Corporations--Cities and  Towns--Streets-Improvements- 
Statutes-Constitutional Law-Taxation. 

While local assessments against lands along the streets of a city for 
paring and improving the streets may be regarded as  a species of tax, and 
the authority therefor is generally referred to the taxing power, they a re  
not levied and collected as a contribution to the maintenance of the gen- 
eral government, but more particularly confer advantages or improve- 
ments on the lauds assessed, and do not fall within the intent and meaning 
of the State Constitution, Art. V, sec. 5, or our statutes, C.S. 7768, 7901; 
and the city, in assessing private owners, must take into consideration any 
city property that abuts on the street improved. C.S. 2710 (14).  

2. Same-Legislative Powers-Rule for  Assignment. 
I t  is a matter for the Legislature to determine, by statute, whether the 

land abutting on a street improved shall be assessed for such improvement 
according to frontage, or area, or benefit. 

3. Same-Municipal Property-Public Parks. 
In  the absence of constitutional or statutory provision to the contrary, 

the public property of a municipality, such as parks, etc., is subject to 
assessment for local improvements of its streets, and when there is no 
provision exempting them, a public park of a city is included within the 
intent and meaning of Lams 1918, ch. 86, providing that lands abutting on 
a street to be pared or improred should be assessed for such improve- 
ments to the estent of the respective frontage of the lots thereon, in a 
certain proportionate part of the cost, by the "front foot" rule. 

4. Same-Petitions-Majority of Lineal F e e t M u n i c i p a l  Orders-Nullity. 
Under a statute requiring that a majority in number of the owners of 

lots and frontage of lots on a city street may petition for the paving and 
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improving of the street upon which their lots abut, lodge the petition in  
the office of the municipal clerk, who shall submit the petion to the 
governing body, etc., it is necessary to the validity of the order for the 
improvement made by such governing body that the owners of abutting 
land shall have the majority of the frontage, as  well as be the majority in  
number; and where the petition has not been signed for the city, and the 
city frontage is omitted, an order by the governing body to improve the 
street in conformity with the prayer of the petition is a nullity. 

5. Same--Conclusiveness of Municipal Orders. 
Where i t  appears to the court as a fact that a city has not signed the 

petition for street pavement and improvements submitted to its govern- 
ing body through the municipal clerk, and that i t  w:is necessarr for it  to 
do so for the petitioners to own the required frontage on the abutting 
street to c o m p l ~  with the statute, a further provision in the statute that 
the action of the municipal body, upon the investization and report of 
the clerk, shall be final and conclusive, mill not conclude the court from 
racating the order of the city to improre the street according to the 
prayer of the petition; for otherwise it would subordinate the law, and 
the unlawful appropriation of property, to the action of the governing body 
of a municipality. 

6. Municipal Corporations-Cities and  Towns-Streetx-Improvements- 
Petition-Statutory Requirements. 

The failure of the signature of the owners of a majority of the lineal 
feet abutting on a street petitioned to be paved or improved, as  required 
by the statute, is a substantial and material departure from the essential 
requirements of the lam under which the improvements are  allowable, 
and will invalidate an assessment accordingly determined upon by the gov- 
erning board of the municipality ordering the work to be done. 

CONTROVERSY without action, heard and determined by  Dan- 
(60) iels, J., a t  November Term, 1922, of EDGECOMBE. 

The case agreed shows these facts: 
Eas t  Pa rk  Avenue, a street regularly laid off and established in the 

town of Tarboro, extends from Main to Panola E'treet, and between 
these two i t  is intersected by St. Andrew, St. Patrick, and St. David 
streets. Abutting the avenue on the north are several residential lots 
with a lineal frontage of about 1,300 feet, excepting the space occupied 
by the intersecting streets, and on the south of the avenue is the abutting 
town common, with practically similar lineal frontage. The common is 
owned by  the town and held for the use and enjoyment of d l  its citizens. 

Some of the owners of the property situated on the north side of the 
avenue, having a frontage of about 760 feet, and desiring to have the 
avenue p a ~ e d ,  presented to the town commissioners the following peti- 
tion : 

"The undersigned property owners on that  part  of East  Park Avenue, 
lying between Main Street and Panola Street, do ~.espectfully petition 
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your honorable body, to grade and pave with asphalt pavement, that  
par t  of Eas t  Pa rk  Avenue lying between the streets named, under the 
ac t  of the General Assembly of North Carolina, being Public Laws of 
1915, ch. 56, and further under said act, to charge one-half ($) of the 
total cost of said pavement, exclusive of so much of the cost as is included 
a t  the street intersections, to the lots and parcels of land abutting directly 
on said Eas t  Pa rk  Avenue (exclusive of the Town Common), according 
to  the extent of their respective frontages thereon, by an equal rate per 
front foot of said frontage. The said paving to be a 24-foot roadway 
between the curbs, one-half of the costs to be borne by  abutting property 
owners and one-half by the town of Tarboro. N. C." 

I n  pursuance of the statute, the petition was lodged with the clerk, 
who testified as a result of his investigation that  i t  was properly signed 
by  a nlajority in number of the owners, and that they represented a 
majority of all lineal feet of the frontage abutting on the avenue for 
which the pavement was proposed; and thereupon the town 
commiesioners, reciting their finding of facts, made the follow- (61) 
ing order: 

"NOW, therefore, be i t  resolved and ordained by the board of commis- 
sioners of the town of Tarboro, a t  its regular October meeting in the 
year 1919, tha t  tha t  par t  of Park  Avenue which lies between Main and 
Panola streets be properly graded and paved with asphalt pavement, 
under and by virtue of Laws 1915, ch. 56, and amendments thereto, and 
the procedure thereunder; and that  for the purpose of securing uni- 
formity of work the same be done by contract of the entire improvement. 

"That one-half of the cost of such improvement be hereafter assessed 
upon the lots abutting directly on said improvement, exclusive of the 
town common (which property is not to be considered in making this 
assessnlent), according to the extent of their respective frontages by an  
equal rate per foot of such frontage, the assessn~ents against the said lots 
abutting upon said improvement, exclusive of the common, to be based 
upon the total cost of paving such street between the limits set out, ex- 
clusive of the street intersections." 

Thereafter the avenue Ras paved and the cost of the work was assessed 
one-half against all the ovners of property abutting on the north side of 
the avenue (except street intersections) and one-half against the town 
as a municipality. The amount assessed against the defendant is $764.41. 
The  cost of other streets recently paved was assessed one-third against 
the property owners on each side and the remaining third against the 
town as a municipality. 

His Honor, finding tha t  the petition had not been signed by the town 
as owner of the common, held tha t  such signing was necessary in order 
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to have said petition signed by the owners representing a majority of 
the lineal feet of frontage abutting on the avenue, and that as no part 
of the cost had been assessed against the town as the owner of the coininon 
and one-half the cost had been assessed against the owners on the north 
side of the street, the assessment was illegal and void. There was a judg- 
ment for the defendant, and the plaintiff appealed. 

Don Gilliam for plaintiff. 
Allsbroolc & Phillips for defendant. 

ADAMS, J. The question first to be determined is whether the park 
or common described in the record was liable to a special assessment for 
the paving of East Park Avenue, a contiguous street. 

Both the Constitution of North Carolina and the statute law provide 
that property belonging to the State or to municipal corporations shall 
be exempt from taxation. (Art. V, sec 5. C.S. 7768, 71901.) But  there is a 

distinction between local assessments for public improvements 
(62) and taxes levied for purposes of general revenue. It is true that  

local assessments may be a species of tax, 2nd that the author- 
ity to levy them is generally referred to the taxing power, but they are 
not taxes within the meaning of that term as generally understood in con- 
stitutional restrictions and exemptions. They are not levied and collected 
as a contribution to the maintenance of the general g;overnmcnt, but are 
made a charge upon property on which are conferred benefits entirely 
different from those received by the general public. They are not im- 
posed upon the citizens in common a t  regularly recurring periods for 
the purpose of providing a continuous revenue, but upon a limited class 
in return for a special benefit. These assessments, i t  has been suggested, 
proceed upon the theory that nrhen a local iinprovrment enhances the 
value of neighboring property, it is reasonable and competent for the 
Legislature to provide that such property shall pay for the improvement. 
And in the absence of some restraining constitutional provision on the 
subject, whether the assessment shall be made according to frontage or 
area or benefit is a question of legislative expediency. Dillon on Munici- 
pal Corporations ( 5  ed.), sers. 1430, 2497; 2 El l~ot t  on Roads and 
Strects (3 ed.). sec. 663; Willard v. Presbury, 14 Wall. 676; Parsons 
v. District of Columbia, 170 U.S. 45; French v. Barber Asphalt Paving 
Co., 181 U.S. 324; Chaduliclc v. Kelly, 187 U S .  542; Raleigh v. Peace, 
110 N.C. 32; Durham v. Public Service Co., 182 N C. 333; Xorganton 
v. Avery, 179 N.C. 551. 

I n  the various jurisdictions there is diversity of opinion with respect 
to the question whether a municipal corporation rnay levy a special 
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assessment against its own property when used for the benefit of the 
public. Generally speaking, the decisions may  be classified as follows: 

(1) Those in which i t  is held tha t  a municipality has no power to 
subject its own property when used for public purposes to a special 
assessment for a local improvement. Herman v .  Omaha, 75 Neb. 489; 
State v .  Several Parcels of Land, 79 Neb. 638. 

(2) Those in which it is held tha t  the property of a municipality 
is not subject to  such special assessment unless expressly authorized by 
statute. St. Louis v .  Brown, 155 Rlo. 545; Barber Asphalt Paving Co. 
v. St. Joseph, 153 A40. 451. 

(3) Those in which by the great weight of authority i t  is held that  
the public property of a municipality is subject to a special assessment 
for local improvements. Sew Orleans v .  Warner, 173 US.  120; Hig- 
gins v .  Chicago, 18 Ill. 276; McLean County v .  Rloomington, 106 111. 
209; i\'ezcberry v .  Detroit, 164 RIich. 410; T17hitalzer v .  Deadwood, 139 
Am. St. Rep (S.D.), 1076; Boyd v .  Afilwaukee, 92 Wis. 456; Ross v. 
iYezc York,  3 Wend. ( N . Y . )  333; Raleigh v .  Peace, supra; Dur- 
ham v .  Public Service Co., supra; Morganton v .  Avery, szipra. (63) 

I n  Scammon v. Chicago, 42 Ill. 193, it is said: "It appears 
from the record that  there are public grounds on the east side of the 
street, and a public square, known as Dearborn Park, on the west side, 
and that  these wcre wholly exempted from the assessment. The entire bur- 
den was imposed upon the private property owners on one side of the 
street, except the cost of the intersections. We are ~ l l o l l y  unable to see 
how this can be reconciled with the principle prescribed by the Legisla- 
ture. and requiring the assessment to be laid upon all the property bene- 
fited. I t  is insisted by the counsel for the city that  this public property is 
not benefited because i t  is public, and cannot be sold or diverted to any 
other than its present uses. But  even as a park or public pleasure ground, 
i t  is clearly benefited by having the streets bounding i t  kept in good con- 
dition. If i t  were the pleasure ground of a private corporation, held 
solely for that purpose, and accessible only to its members, and incapable 
of alienation, no one would deny that  i t  should be assessed for an im- 
provement of the character in common v i t h  the property of individuals. 
T e  do not see that  the case is different because instead of being the 
property of a private it belongs to a municipal corporation, in trust for 
all its citizens." 

I n  Sewberry v .  Detroit, supra, the question was whether a public park 
abutting on Edison Avenue, a distance of about 820 feet, was subject to 
a local assessment for paving the avenue under a clause in the city 
charter levying the assessment according to frontage. McAlvay, J., de- 
livering the opinion of the Court, said: "Construing the language of 
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the charter relative to assessments for paving, we do not find any exemp- 
tion of public grounds. In  cases which hold the extreme doctrine t h a t  
no property of tlie state is exempt from special assessments, and also 
those which hold that certain properties belonging to the public are 
exempted by statute from taxation, tlie decisions are harmonious in 
holding that  the exemptions apply 'only to the taxes mentioned in the 
general tax law.' . . . The requirement of the law under which this 
assessment was made is that it must be according t o  the frontage upon 
Edison Avenue. Detroit Charter, 1904, pp. 182-184. 'CToigt Park occupies 
about one-fourth of this entire frontage. It was not assessed. The entire 
cost was assessed against the remaining three-fourt~s, and not accord- 
ing to the frontage of each abutting lot. The law governing these assess- 
ments cannot be allowed if any frontage is omitted. This park frontage 
abutting upon the avenue should have been assessed for this paving. It 
was not exempt from such assessment." 

And in New Orleans v. Warner, supra, Rfr. J u ~ ~ t i c e  Brown, in dis- 
cussing the question, used this language: "The argument is that public 

property, being exempt from taxation, is also exempt from these 
(64) assessments; but the authorities have long "ecognized a distinc- 

tion between general taxes, which are for tha benefit of the pub- 
lic generally and which in the nature of things the public must directly 
or indirectly pay, and special assessments for the benefit of particular 
property, which are a charge upon the property kenefited. If this be 
private property, then each owner of such property pays his share; if i t  
be public property, the city pays i t  as the agent of the entire body of its 
citizens, who are assumed to have been benefited to that extent Charnock 
v. Fordoche & G. T. Special Levee Dist. Co., La. Ann, 323." 16 ,4nn. 
Cas., 888 n ;  Ann. Cas., 1917 D ,  849 n. 

These decisions fairly illustrate the spirit of the prevailing doctrine 
that a constitutional exemption from taxation of property belonging to 
a municipal corporation does not apply to special assessments which are 
made for local improvements; and this doctrine seems to be supported 
and fortified by a statute which provides that no lands in a nlunicipality 
shall be exempt from local assessment. C.S. 2710(4). We therefore hold 
that in computing the lineal feet of frontage of the lands abutting on 
the avenue tlie tomx common should not have been excluded. 

But here another question arises. C.S. 2707, is as follows: "The peti- 
tion for a local improvement shall be signed by a t  least a majority in 
number of the owners, who must represent at  least a majority of all 
the lineal feet of frontage of the lands ( a  majority jn interest of owners 
of undivided interests in any piece of property to be deemed and treated 
as one person for the purpose of the petition) abutting upon the street or 
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streets, or part of a street or streets, proposed to be improved. The 
petition shall cite this article, and shall designate by a general descrip- 
tion the local improvement to be undertaken and the street or streets, or 
part thereof, whereon the work is to be effected. The petition shall be 
lodged with the clerk of the municipality, who shall investigate the suffi- 
ciency thereof, submit the petition to the governing body, and certify the 
result of his investigation. The determination of the governing body upon 
the sufficiency of the petition shall be final and conclusive." 

The clerk certified that the petition was signed by a majority in 
number of the owners of the abutting property, and that they repre- 
sented a majority of all the lineal feet of frontage. Thereupon, the board 
of town commissioners adopted a resolution reciting that  a majority of 
those who owned abutting property, representing a majority of the lineal 
feet of frontage had signed the petition requesting that the avenue be 
paved and providing that one-half the total cost, not counting the space 
occupied by the intersecting streets, should be charged against the abut- 
ting lots "exclusive of the town common." The board also held that the 
petition was in compliance with the law, and was "sufficient in all re- 
spects." I n  these circumstances, then, the immediate inquiry 
is this: Since the common was subject to the special assessment (65) 
in like manner with other property fronting the avenue, and 
since it appears from the petition, the clerk's certificate, and the resolu- 
tion of the board of commissioners that  no assessment was made against 
the common, shall the defendant be denied the right of contesting the 
alleged validity of the assessment against his property on the ground that 
the determination of the governing body is final and conclusive? 

An affirmative answer would imply the possibility of subordinating 
the requirements of the law to "the determination of the governing 
body" of a municipality, and of appropriating the defendant's property 
without authority of law. It is hardly conceivable that the Legislature, 
in prescribing the power of such governing body, contemplated or in- 
tended such a result. 

From what has been said, i t  follows as a logical conclusion, we think, 
that the assessment charged against the defendant's property is invalid. 
While a slight informality of procedure, or a failure to observe a provi- 
sion which is merely directory, will not generally affect the validity of 
an assessment, it is nevertheless true that any substantial and material 
departure from the essential requirements of the law under which the 
improvement is made will render an assessment therefor invalid. The 
proceeding discloses a material defect in that the signers of the petition, 
although a majority in number of the owners, do not represent a majority 
of all the lineal feet of frontage of the lands abutting upon the improved 
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avenue, as required by the statute. The charge ageinst the defendant's 
property, therefore, cannot be sustained. 5 McQuillin on Mun. Corp., 
sec. 2111, and note; 4 Dillon on Mun. Corp., sec. 1402, and note; Ziegler 
v. Hopkins, 117 U.S. 683; Ogden v. Armstrong, 16r3 U.S. 236; Holland 
v. Baltimore, 11 Md. 186; Greensboro v. McAdoo, 1112 K.C. 359; Char- 
lotte v. Brown, 165 N.C. 438. 

The judgment is 
Affirmed. 

Cited: Gastonia v. Cloninger, 187 N.C. 769; Holiingsworth v. Mount 
Airy, 188 N.C. 832; Holton v. iMocksville, 189 N.C. 149; Gallimore v. 
Thomasville, 191 N.C. 650; R.  R.  v. Ahoskie, 192 N.C. 262; Jones v. 
Durham, 197 N.C. 132; Idol v. Hanes, 219 N.C. 726; Raleigh v. Bank, 
223 N.C. 293; Raleigh v. Public School System, 223 N.C. 329; Cemetery 
Assoc. v. Raleigh, 235 N.C. 510; Deal v. Sanitary Dist., 245 N.C. 78. 

BRANCH BANKING AND TRUST COJIPAKY v. JOHN W. LEGGETT. 

(Filed 28 February, 1923.) 

Bills and Notes - Negotiable Instruments - Mortgages-Goods Sold and  
Delivered - Vendor a n d  Purchaser  - Title Retained-Purchaser fo r  
Value--Equities. 

,4 note under the unconditional promise of the maker to pay a specific 
sum of money a t  a designated time is a negotiable promissory note, the 
negotiability of which is not affected because the title to goods sold and 
delivered for which it Lras giren, is  retained by its further terms until pay- 
ment thereof shall have been made; or containing stipulations with refer- 
ence to the disposition of the proceeds and their proper application to the 
obligor's unqualified promise to pay as  contained in the first part of the 
instrument; and a purchaser for full value before maturi@, without 
notice, is not bound by equities existing between the original parties. 

APPEAL by defendant from Daniels, J., a t  November Term, 
(66) 1922, of WILSON. 

Plaintiff sued as endorsee for value, and claiming to be holder 
in due course of a negotiable promissory note for $472.50, of date 1 Au- 
gust, 1921, made by defendant to E. P .  Hyman & Company, or order, and 
payable on or before 1 December, 1921, with other provisions appearing 
on the face of the note. The note was put in evidence with proof on 
part of plaintiff that same had been sold and endorsed to plaintiff prior 
to said 1 December, 1921, for full value and without notice of any 
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infirmities or defenses between the original parties other than such as 
was conveyed by the form or contents of the note. 

Defendant answered alleging that said note was given on the purchase 
of certain machinery from the payee named therein, and sale of which 
was accompanied by certain guarantees and stipulations which had been 
broken by such payee to defendant's damage, said damage being set up 
in the answer on a counterclaim to the amount of $500, and on the trial 
requested the court to hold that the note was nonnegotiable, with a view 
and purpose of offering evidence as to the equities and counterclaim 
alleged to exist between the original parties, as set up in the answer. 

The court ruled that the note in question was negotiable, and no fur- 
ther evidence being offered, there was verdict for plaintiff. Judgment on 
the verdict, and defendant excepted and appealed, assigning for error 
the ruling of the court as to the negotiability of the instrument. 

L. W .  Leggett for defendant. 

HOKE, J. The note sued on is in form as follows: 
"472.50. 
"Dated a t  Hobgood, N. C., 1 August, 1921. 
"On or before 1 December, 1921, for value received, I promise to pay 

to E. P. Hyman & Company, or order, the sum of $472.50, with interest 
until paid a t  six per cent from date. 

"This note is given for one Hedner & Sons peanut picker. 
"I agree that the title thereto, and to all repairs and extra part fur- 

nished, shall remain in said E. P. Hyman & Company until this and all 
other notes given for the purchase price shall have been paid in full with 
all interest. If I fail to pay this note, or if said property is misused, or 
seized for my debts, the holder of this note may seize and sell the same 
at public or private sale, *with or without notice; pay all ex- 
penses thereby incurred and apply the net proceeds upon this (67) 
note and other notes given for the purchase price thereof, 
whether due or not due, and retain all payments before made as rent for 
the use of said property. I expressly agree to pay any balance on this 
note remaining unpaid after such property is sold, or if same is burned 
or otherwise damaged or destroyed after its delivery to me. 

"JOHN W. LEGGETT. [SEAL.] " 

The former portion of this instrument, containing a t  it does a positive 
provision to pay a specific sum of money a t  a designated time, comes 
well within the definitions of a negotiable promissory note as accepted 
by approved precedents and the express provision of our statute on the 
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subject, C.S. 2982, 2983, 2984. And in our opinion there is nothing in 
the last clause of the paper that  in any way qualifies or impairs its 
negotiability. That does not impose upon the obligor the doing of "any 
act in addition to the payment of the money," but only retains the title 
to the goods sold as a security for the debt, being under our decisions 
in effect a chattel mortgage for the purpose, Lancaster v. Ins. Co., 153 
N.C. 285, and the stipulations relied upon are in reference to the disposi- 
tion of the proceeds and their proper application to the obligors' un- 
qualified promise to pay as contained in the first part of the note. 

In  8th Corpus Juris, p. 119, the author, after giving several stipula- 
tions which would serve to render a note conditional, and therefore un- 
negotiable, closes with the statement: ('On the other hand, although 
conditions are sometimes implied from the languag? of the paper, the 
negotiability of the instrument is favored by the courts, and it is held to 
be unconditional where the disputed clause is merely a reference to the 
consideration or its application, or to a fund for its pavment." A state- 
ment that is in accord with the better considered decisions on the subject 
here and elsewhere. Bank v. Hatcher, 151 N.C. 359; Bank v. Michael, 
96 N.C. 53; Chzcago R. R. Equipment Co. v. Merchants Bank, 136 
U.S. 268; Banking Co. v. Gray, 123 Ala. 258; Bank v. Slaughter, 98 
Ala. 602; Equity Insurance Co. v. Taylor, 131 N.Y. Supp. 475; Walker 
v. Wooten, 54 Ind. 164; Union Bank v. Spies, 151 Iowa 173: Heard v. 
Dubuque, 8 Neb. 10; Choate v. Stevens, 116 11Iich 28; 4 A. R: E., pp. 
68 and 89; 3 R.C.L., p. 917. 

I n  this jurisdiction the question n7oulcl seem to be put a t  rest by the 
terms of the Negotiable Instrument Act, C.S. 1986 which makes pro- 
vision as follows: "An instrument which contains an order or promise 
to do any act in addition to the payment of money is not negotiable. 
But the negotiable character of an instrument othtm~ise negotiable is 
not affected by a provision which (1) :tuthorizes the sale of collateral 
securities in case the instrument be not paid a t  maturity; or (2) author- 

izes a confession of judgment if the instrument be not paid a t  
(68) maturity; or (3) waives the benefit of anv law intended for the 

advantage or protection of obligor; or (4) gives the holder an 
election to require something to be done in lieu of payment of money, 
etc." 

I n  Bank v. Bynunz, 84 N.C. 25, to which we were cited by counsel 
for appellant, there were stipulations in the instrurrent which rendered 
same uncertain both as to the time and amount of payment. ,4nd 
Kempton v. Studebaker Bros., 14 Idaho 552, may be distingushed on 
the same ground, the instrument containing the stipulation that the 
payee had full power to declare the note due and take possession of the 
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property before the time specified provided it deemed itself insecure. 
But not so here, the instrument, as stated, containing an unqualified 
promise to pay a designated sum a t  the time specified, and "carrying the 
personal credit of maker in support of the promise." 4 A. & E., p. 89. 

There is no crror, and the judgment in plaintiff's favor is affirmed. 
No error. 

Cited: Walter v. Kilpatrick, 191 N.C. 461. 

0. F. W H I T E  v. T H E  F I S H E R I E S  PRODUCTS COMPANY. 

(Filed 7 March, 1923.) 

1. Bills and Xotes-Negotiable Instruments-F'raud-EvidenccDamages. 
Where the plaintiff has giren his negotiable note payable to defendant 

corporation for shares of its stock, under agreement n5th defendant's 
agent procuring it  that it would not be binding unless or until the plaintiff 
sold his farm, of rrhich the plaintiff would notify the defendant, which 
was not done, and this note is acquired in due course by an innocent pur- 
chaser for mlue, without notice of the equities existing between the 
original parties ; it is epidence sufficient, with the declaration of the agent 
obtaining the note made to another prior thereto, that he "was going out 
to tackle the plaintiff, and see if he could not put something over on him," 
to show that the defendant's agent obtained the note upon a fraudulent 
promise he had no intention of performing a t  the time he made it, and 
entitles the plaintiff to recover in his action for fraud and deceit against 
the original payee. 

2. SamsWritten Instruments-Evidence. 
Where a negotiable instrument is roid a s  having been obtained by fraud 

of the payee's agent, its further provision giving authority of the maker 
for its negotiation, arid also reciting that he  had received cash therefor, 
does not exclude, as  betn-een the original parties, parol evidence of the 
fraud in its inception, on the ground that it contradicted the written terms 
of the note. 

APPEAL by defendant from Horton, J., a t  November Term, 1922, of 
BERTIE. 

The action is to recover damages for wrongfully negotiating 
by endorsement, and to a holder in due course certain notes of (69) 
plaintiff in breach of defendant's agreement to hold same until 
a binding contract should have been made by the parties. (2) For false 
and fraudulent representations on part of defendant's agent in charge of 
the matter by which plaintiff was induced to sign and deliver the notes 
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in such form that  defendant was enabled to  negotiate the notes to a 
holder in due course to plaintiff's damage. 

I n  either aspect of the niatter there mas denial o '  liability on part  of 
defendant. On the trial there were facts in evidence tending to show 
tliat on 17 June, 1920, plaintiff signed and del i~ered to defendant's 
agent three promissory notes, aggregating $11,410, due 1 June, 1921, 
and on each note there appeared over plaintiff's signature an endorse- 
ment in terms as follom~s: "This is to certify that  this note is given for 
a cash consideration, therefore i t  will be satisfactory to me for the holder 
to cash this note before it is due, and 1 will pay in full a t  maturity to 
the purchaser." 

There was evidence on par t  of plaintiff to the efi'ect that  these notes 
were to be placed for safekeeping in the Bank of Colerain, and i t  was 
understood and agreed that  if plaintiff sold a certain farm in Chowan 
County a t  a suggested price before the maturity of the notes, he would 
so inform defendant and take up the notes, paying principal and interest, 
and receive therefor 761 shares of stock in defendant company; and 
further, tha t  should plaintiff fail to sell said farm as above stated, the 
notes were to be returned and all negotiations abandoned. T h a t  instead 
of depositing said notes in accordance with the above understanding and 
agreement, defendant's agent wrongfully and fraudulently, and with 
intent to cheat plaintiff, negotiated said notes to  the Bank of Colerain, 
which became an innocent purchaser for value, and plaintiff was forced 
to pay said notes a t  maturity, though he had not been able to sell said 
farm as contemplated, and the contingency on which the notes were to 
take effect as between the original parties had not occurred. See state- 
ment of facts in former appeal, reported in 183 N.C. 228. 

There was further evidence tending to show false and fraudulent state- 
ments and assurances of defendant's agent as to the value of the stock, 
and there wcre also allegations with supporting evidence on the part  of 
plaintiff to the effect tha t  a t  the time said notes wlxe obtained defend- 
ant's agent had no purpose of abiding by the agreement made, hut same 
was entcrcd into with the fraudulent purpose and design to obtain the 
notes and a t  once sell and dispose of same, and therekly cheat and defraud 
plaintiff, which they did to his pecuniary damage. 

Defendant maintained that  the contract and agreement was 
(70) fully shown on face of the written papers, and offered evidence 

tending to show that  the stock was of real value, and tliat no 
imposition had been made on plaintiff. 

On a former appeal in the cause, reported in 183 N.C. 228, plaintiff 
having obtained a judgment as for mere breach of the agreement not to 
presently negotiate the notes, the judgment was set aside and a new 
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trial ordered on the ground that in that aspect of the matter it was not 
open to plaintiff, by parole evidence, to contradict the express written 
agreement appearing on the back of the notes. The opinion having been 
certified down, in deference thereto the case a t  the present trial was sub- 
mitted to  the jury on the issue of fraud, and verdict was rendered as 
follows : 

"1. Did the defendant fraudulently and wrongfully induce plaintiff 
to execute the notes, as alleged, and by such fraudulent means obtain 
possession of the same and fraudulently and wrongfully sell and dispose 
of same and convert the proceeds thereof to its own use, as alleged in 
the complaint? Answer: 'Yes.' 

"2. If so, what damage has plaintiff sustained, and in what sum is 
defendant indebted to plaintiff by reason thereof? Answer: '$11,410, with 
interest froin 1 June, 1920.' " 

Judgment for plaintiff, and defendant excepted and appealed, assign- 
ing errors. 

Winston & Matthews and Gillam & Davenport for plaintiff. 
0. H .  Guion and Rountree & Carr for defendant. 

HOKE, J .  It is objected to the validity of this recovery: (1) That 
there is no sufficient evidence of actionable fraud avoiding the contract 
as it appears in the written instruments; (2) that the evidence offered 
and received is inconlpetent as being in contradiction of the mitten 
stipulations appearing on the back of the notes. But  in our opinion neither 
position can be sustained. 

As to the first objection, in a case a t  the last term of Williams v .  
Hedgepeth, 184 N.C. 116, it was said: "It is established by the great 
weight of authority, and is held for law in this jurisdiction, that where 
one under the guise of a purchase acquires the goods or property of 
another under a promise to pay or perform, and has a t  the time a settled 
purpose to do neither, such transaction will be regarded as a fraudulent 
one on the part of the pretended purchaser, and same may be set aside 
a t  the instance of the vendor. In  Benjamin on Sales (7 ed.), at  p. 470, 
the American Annotator states the position as follows: 'Another well 
established species of fraud by a vendee is purchasing with a positive 
intention not to pay for the goods. If such intention were known 
to the vendor he certainly would not sell. I ts  suppression, there- (71) 
fore, is a legal fraud,' citing, among many other authorities, Des 
Farges v .  Pugh, 93 N.C. 31; Wallace v .  Cohen, 111 N.C. 103; Donaldson 
v. Farwell, 93 U.S. 631; Stewart v .  Emerson, 52 N.H. 301, presenting an 
elaborate and learned opinion by Associate Justice Doe; Watson v. 
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Silsby, 166 Mass. 57. And a subsequent case in this State of Rudisill v. 
Whitener, 146 N.C. 403, is an  approval of the principle as stated. And 
in Bigelow on Fraud the author says: 'That according to the current 
of authority upon this subject, a debt is created by fraud, where one 
intending a t  the outset not to  pay for property induces the owner to  sell 
i t  to him on credit by  falsely representing or causing the owner to believe 
that  he intends to pay for it,  or by concealing the intent not to pay.' " 

The  jury having accepted plaintiff's version of the occurrence, i t  
appears tha t  defendant company, through its agent, under an agreement 
not to negotiate the notes till notified of the sale of plaintiff's farm, and 
that  same should not bind unless and until such sale was had, imme- 
diately, and in violation of the agreement, sold same by endorsement 
to the bank, thus conferring upon the bank full power to enforce collec- 
tion from plaintiff as a holder in due course. 

I t  further appears tha t  on the day of the occurrence, and before going 
out to plaintiff's residence some miles in the country, this agent consulted 
with the cashier of the bank as to whether White's notes would be good 
for eight or ten thousand dollars, and whether the bank could handle the  
paper. And further said to the cashier tha t  he was going out to tackle 
White and see if he couldn't put  something over on him. And returned 
after dinner with the notes signed by  White. 

True, in the cases cited there had been an executed sale, but here the 
facts permit the inference tha t  having the fraudulent purpose in his 
mind a t  the time, defendant's agent obtained the notes under the  guise 
of a bona fide agreement not to negotiate, and the cause comes clearly 
within the principle stated, and the authorities are decisive against de- 
fendant's exception. 

And on the second objection, that  parole evidence tending to show 
fraud in the contract was excluded by the written !stipulation appearing 
on the back of the notes; in Miller v. Howell, 184 N.C. 119, i t  was held, 
among other things: "Stipulations in a written contract made by an  
agent in behalf of his principal tha t  exclude all ev dence of agreements 
made by the agent that  are not contained in the written contract are 
maintainable when the contract itself is valid and enforceable; but  
where the verbal representations of the agent are fraudulent, and affect 
the existence of the contract. they are admissible to set i t  aside in its 
entirety." 

This was virtually held in the former appeal in the cause, 183 
(72) N.C. 228, and the position is in full accord with the authorities 

on the subject. Machine Co. 2). Bullock, 161 N.C. 1; Machine 
Co. v. McKay,  161 N.C. 584; Machine Co. v. K'ezer, 152 N.C. 516; 
Hickly v. Oil and Pipe Line, 132 Iowa 396; Gavison v. Machine Co., 
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159 N.C. 285; 10 R.C.L., pp. 1058-1059. As said in Feezer's case, supra: 
"To hold the contrary would be to sanction the principle that the deeper 
the guilt the greater the immunity, and enable fraud by its own con- 
trivance to so entrench itself that its position would in many instances 
be practically unassailable." 

We find no reversible error in the record, and the judgment in plain- 
tiff's favor is affirmed. 

No error. 

Cited: Abel v. Dworsky, 195 N.C. 868; Fox v. Southern Appliance, 
264 N.C. 270. 

S. E. HINES v. ATLASTIC COAST LINE RBILROAD COJIPAT\'T. 

(Filed 7 March, 1923.) 

Commerce-Railroads-Intrastate. 
The employment of rechecking baggage that had been transported into 

the State by a railroad company, to another station in  the State upon its 
transfer to another line, is an intrastate transaction. 

Railroads-Negligence-Evidence-NonsuitEmployer a n d  Employee 
-Master and  Servant. 

Where a railroad company has failed to  furnish its employee a truck 
for the handling of baggage a t  its station, evidence that such failure had 
caused the employee to be ruptured by reason of his having to handle the 
trunks without it, is  sufficient upon which to deny the defendant's motion 
as  of nonsuit, and take the case to the jury. 

Same-Statutes-Contributory Negligence-Assumption of Risks. 
Where there is evidence that the employee of a railroad company, in  

intrastate commerce, was ruptured while handling heavy baggage at  the 
station by the unaided use of his personal strength, when the company 
had promised to furnish him a truck proper for the service, the use of 
which would have avoided the injury, it  is for the jury to determine 
whether the defendant was negligent in failing to supply the truck, or 
whether the plaintiff assumed the risk in attempting to lift the trunk, 
under the circumstances, or whether these were the proximate cause of the 
injury. C.S. 3468. 

S a m ~ B u r d e n  of Proof. 
Contributory negligence does not bar the right of an emplo~ee of a rail- 

road to recover damages for a personal injury alleged to have been negli- 
gently inflicted on him in an intrastate transaction, and where there is 
evidence of the latter's negligence, the burden is upon the defendant to 
show the contributory negligence on the plaintiff's part, and the assump- 
tion of risks, when relied upon, and a judgment as  of nonsuit shodd be 
refused. 
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5. Railroads - Negligence - Assumption of Risks--Evidence-Questions 
fo r  Jury-Nonsuit-Trials. 

Where there is evidence tending to show that in intrastate shipments 
the plaintiff was injured while handling baggage for defendant railroad, 
caused by the failure of the defendant to furnish him a truck with which 
to safely do this work, and that plaiutiff had previously called the want 
of this implement to the defendant's attention, and that i t  had failed to 
fulfill its promise in supplying it, the fact that the plaintiff continued to 
work, relying upon the defendant's promise, does imt, a s  a matter of law, 
bar his right of recovery, the question being for the jury to determine 
whether the defendant continued in this employment under circumstances 
that were obviously dangerous, or he should have known or appreciated 
the danger in doing so. 

6. Railroads - Negligence-Evide11ce-Baggage-Clbeckng-Personal In-  
jury-Excess Weight-Questions for  Jury-Sonsuit. 

Where a railroad company has a different sjTstem of checking for 
baggage esceeding 150 pounds in weight, and has negligently failed to 
furnish its employee with a truck with which to handle trunks safely. 
and he has been ruptured in handling or lifting a trunk, in intrastate 
movements, 100 pounds in excess, without indication by the check or other- 
wise that it was orerweight, the failure of the defendant to have properly 
checked the trunk is some evidence of its negligence that will take the 
case to the jury upon the issue. 

STACY, J., concurs in the result. 
(73) APPEAL by plaintiff from Calvert, J., a t  August Term, 1022, 

of PITT. 
This a n  action by  the plaintiff for injuries sustained by him in the 

course of his employment. The plaintiff was the agent of the defendant 
company a t  Oak City, IT. C., on its line between Parmele and Weldon. 
His duties required him to sell tickets, receive and deliver freight, and 
handle baggage. I n  January,  1913, the plaintiff alleges and testified tha t  
in lifting a piece of baggage from the ground to the train he sustained 
a slight rupture, and immediately requested the defendant's superin- 
tendant to supply him with a baggage truck. The truck was not sent, and 
though the plaintiff repeatedly asked for the same, and ~ v a s  assured that  
i t  ~ o u l d  be sent, i t  was not supplied. 

I n  June,  1916, as the complaint alleges, and plaintiff testified, a piece 
of baggage was put off a t  Oak City and remained some hours. The 
baggage was checked with a plain check, nothing to indicate that  i t  was 
of excessive weinlit. On the same afternoon when the train for Greens- - 
ville was coming into the station, the owner of the baggage applied for 
a check to Greenville. The check was issued and the plaintiff imme- 
diately went to  the train and attempted to put i t  on. The baggage was 
so heavy that  when plaintiff lifted it,  as he testified, i t  tore him loose in 
the lower part  of the abdomen. H e  fell to the ground and was severely 
injured, from which injuries he has never recovered. 
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The baggage in question weighed 250 pounds, being 100 pounds over- 
weight, and the plaintiff testified that  there was no check on its arrival 
there which showed i t  was excess baggage or he would not have 
attempted to lift it. On account of the injuries sustained, the (74) 
plaintiff was coinpelled to go to a hospital for treatment, and by 
reason of his injuries he was obliged a short time thereafter to give up 
his job, and since tha t  time has not been able to do any heavy work of 
any kind, and is advised that  he may suffer from strangulated heria a t  
any moment. 

The plaintiff was corroborated as to these circumstances by several 
witnesses. A t  the close of his testimony the court granted defendant's 
motion to nonsuit. The plaintiff excepted and appealed. 

S. J .  Everett and Albion Dunn for plainti-f. 
Skinner R: Whedbee for defendant. 

CLARK, C.J. According to the allegations and the evidence, this was 
an intrastate transaction, the baggage of the passenger being checked 
from Oak City to Greenville, N. C. The evidence for the plaintiff on 
this motion to nonsuit must be taken in the light most favorable to him, 
and presents two causes of action: the negligent failure of defendant 
company to supply the plaintiff with the necessary equipment with which 
to perform the duties of his position, although he had asked for such 
equipment and been promised the same; and the negligent failure of 
the defendant company to indicate to the plaintiff tha t  the baggage 
rh ich  had been brought by it from another point and delivered a t  Oak 
City was of excessive weight. 

The evidence that  the plaintiff had been injured by  lifting a piece of 
baggage previously in 1913, and had complained to the cuperintcndent, 
repeatedly asking for a truck, which the superintendent often promised to 
send hut did not, was evidence of negligence sufficient to go to the jury. 
Pigford v. R .  R., 160 N.C. 03. T h a t  he continued in the line of his 
en~ployment, expecting compliance with the promise to send the truck, 
did not bar him by reason of any alleged assumption of risk. C.S., 
3466, 3468. As said in Pigford's case, supra, a senrant is not required 
to leave the service or refuse to go on with the work unless the danger 
is obvious or he knows and appreciates the danger. 

I n  this case there was no mark on the baggage indicating that  it 
weighed over 150 pounds. The fact t ha t  the company in bringing the 
baggage from Korfolk to Oak City had made no such indication by  
checking or otherwise, mas evidence of negligence. I n  Cherry v. R. R., 
174 N.C. 265, the plaintiff recovered the damages sustained in lifting 
a large cross-tie in the course of employment. 
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C.S. 3465, provides tha t  "any servant or employee of any railroad 
company operating in this State who shall suffer injury" in the course 
of his employment . . . "by any defect in the machinery, ways, or 
appliances of the company shall be entitled to maintain his action"; and 

in this case the plaintiff was entitled to have the jury determine 
(75) whether the defendant company was negligent in failing to sup- 

ply the truck; whether the plaintiff assumed the risk in attempt- 
ing to  lift the baggage; and whether these were the proximate causes of 
injury. This being an  intrastate matter, under C.S. 3467, the plaintiff was 
entitled to have his cause submitted to the jury, for, as therein provided, 
contributory negligence being no longer a bar to an action by  an employee 
against the railroad for injuries sustained during his employment and the 
assumption of risk were for the jury, the burden of proof being upon the 
defendant. 

The baggage was a t  the station, i t  was necessarv to put i t  on the out- 
going train, it was the plaintiff's duty in the course of his employment 
to put  it on, and he had to do i t  without other means a t  hand than his 
own strength, the company having failed to furnish him with proper 
appliances. H e  had no warning that  the baggage was excessive in 
weight. 

As to the second ground of negligence alleged: The failure of the 
defendant company to indicate tha t  the baggage complained of m s  of 
excesgive  eight, the testimony of the plaintiff waq that  the company 
issued a different kind of check for baggage over 150 pounds xveight. 
This baggage having been brought there from Norfolk by the defendant 
company, the transfer of it to another line of thc defendant and the 
checking of it from Oak City to Greenville was a r a r t  of the intrastate 
carriage, and our State statute applies. 

From hot11 points of view, i. e., the failure to supply a truck for lifting 
baggage after notice to the superintendent of an  ir jury previowly sus- 
tained and the failure of the company to comply with its repeated 
promises to furnish such truck, and also by reason of this baggage being 
left a t  Oak City without any indication of its exceqsive weight, the 
evidence should have been properly submitted to a jury. 

The burden of proof of the allegations of contributory negligence rests 
upon the defendant, Sims v. Lindsay,  122 N.C. 682, and numerous cases 
cited therto in the hnno. Ed. 

Assumption of risk is also a matter of defense analogous to contribu- 
tory negligence to be passed upon by the jury who are to say whether 
the employee voluntarily assumed the risk; i t  is not enough to shon~ 
merely that  he worked on, knowing the danger. Ldoyd v. Hanes, 126 
N.C. 359, and numerous case3 cited therto in the Anno. Ed. ;  C S. 3468. 
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It is worthy of note that this injury occurred seven years ago. There 
should not be such delays in the courts. 

The judgment of nonsuit must be 
Reversed. 
STACY, J., concurs in result. 

Cited: Barrett v. R. R., 192 N.C. 730; Jarvis v. Cotton Mills, 194 N.C. 
688; West v .  Mining Corp., 198 N.C. 155. 

J. TV. WARRINGTON v. N. W. HARDISON ASD L. V. HARDISON. 

(Filed 7 March, 1923.) 

1. Mortgagor and  Mortgagee - Landlord and  Tenant - Crops - Liens- 
P r i o r i t i e e D e e d s  and Conveyances-Registration. 

The principle upon which the mortgagee by parol agreement may become 
the landlord and the mortgagor his tenant of the mortgaged land after the 
mortgagor's default, cannot give the landlord before default a lien for 
supplies, etc., superior to the lien of a chattel mortgage upon the crops 
raised, when the mortgagee has received and registered his mortgage while 
the mortgagor was in possession of the premises and before the default 
occurred or the parol agreement had been made. 

2. Pleadings - Amendment,s - Discretion of CourtMortgages-Liens- 
Statutes. 

In  an action by the mortgagee to recover the value of a crop, subject 
to the lien of his chattel mortgage against the defendant, who is alleged 
to have received it  to his own use, i t  is discretionary with the trial judge 
to allow the plaintiff to amend his complaint, either before or after rer- 
dict, so as to increase the amount of his demand in conformity with the facts 
he has proved upon the trial. C.S. 547. 

APPEAL by defendants from Culvert, J., a t  November Term, 1922, of 
PAMLICO. 

This action was to recover the sum of $200 on account of defendants 
having received for their own use from one Shaw Blount three bales of 
cotton on which plaintiff held a chattel mortgage. 

On 6 February, 1919, Sham Blount executed to  N. W. Hardison a 
mortgage on the real estate of said Blount, and on 19 No~ember ,  1919, 
said Blount executed to plaintiff a chattel mortgage which n-as duly 
recorded, covering the crops t o  be raised during the year 1920 on the 
same land covered by the mortgage on the realty. About 1 February, 
1920, Hardison, as mortgagee, took possession of the property under 
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the power in his mortgage and under an oral agreement Sliaw Blount, 
the mortgagor, became his tenant for the year 1920. Hardison there- 
after furnished some supplies to run the farm that year, and demanded 
the crop in the fall ~vhicli was turned over to hirr. The mortgage deed 
on the realty had fallen due 1 Noveniber, 1919. Verdict and judgment 
in favor of the plaintiff. Appeal by defendants. 

J .  T7. Rawls for plaintiff. 
F. C. Brinson for defendants. 

CLARK, C.J. The court charged the jury that "the existence of the 
real estate mortgage given by Blount to the defendant Hardison would 
not constitute the relation of landlord as between them, or, if thc jury 

should find the facts to be as testified by them that would not 
(77) constitute the relation of landlord and tenant between Hardison 

and Blount." The court also charged the jury: "The plaintiff 
contends that in this case there was a registered chattel mortgage on 
these three bales of cotton purchased by the defendant Hardison from 
Shaw Blount; that the evidence tends to show that there was a chattel 
mortgage given by Shaw Blount on the cotton to be raised on the land 
in question which was executed on 19 November, 1919, and duly reg- 
istered, and that the three bales of cotton purchased by Hardison from 
Shaw Blount were raised on that land and covered by that chattel mort- 
gage. The plaintiff further contends that there were three bales of cotton, 
that the mortgage value was about 13 cents a pound, which would make 
the bales worth about $225, ~vliirh was the price paid for cotton a t  that 
time, and u-as the market value. Now, if you find the facts to be so from 
this evidence you will answer the issue $225." 

The mortgage on real estate, executed February, 1919, to Hardison 
by Blount, fell due on 1 November, 1919. The plamtiff took the chattel 
mortgage 19 Xovember, 1919, after maturity of t l x  said mortgage deed. 
I t  was hcld in Crinlcley v. Egerton, 11:3 N.C. 444, and approved in other 
cases since: "After default in the condition of a registered mortgage, 
the mortgagee can, by parole contract, become lanclord of the mortgagor 
so as to avail himself of the landlord's lien on the crops. Subsequent 
lienors are charged with knowledge of the mortgagee's right of entry." 

But  in Crinkley v. Egerton, supra, and in the cases approring it, it 
was contracted for in the mortgage, as registered, that the mortgagee 
was entitled, as additional security, to  the landlord's lien on the rents. 
In  Jones v. Jones, 117 N.C. 254, and cases cited thereto in the Anno. 
Ed., i t  was held that an oral agreement by which ihe mortgagor became 
the tenant of the mortgagee was valid as between the parties thereto. 
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Neither of these cases are authority in the present instance, where the 
owner of the land, though mortgagor, executed a chattel lien for ad- 
vances, reciting that he was owner and in possession of the land on which 
the crop was to  be raised, and, subsequent to the registration of such 
chattel mortgage, by an oral agreement, the mortgagor became tenant 
to the mortgagee as landlord, for no title to realty can pass by an oral 
agreement as  to rights accrued under a prior registered chattel mortgage. 

It is true that in Ford v. Green, 121 N.C. 70 (in which two members 
of the Court dissented), it was held that when the mortgagor had sur- 
rendered possession to the mortgagee, who by oral agreement became 
landlord to the mortgagor, the landlord's lien had priority over the chattel 
mortgage, but in that case Green, the mortgagor, had surrend- 
ered possession to the mortgagee, who thus became landlord (78) 
some four years or more before the holder of the chattel mort- 
gage acquired his lien on the crop, and the mortgagee had been in actual 
possession as landlord several years prior to the execution of the chattel 
mortgage; while in the present case the chattel mortgage was given and 
recorded on 19 November, 1919, when the mortgagor was still in posses- 
sion, and the holder of the chattel mortgage has advanced $666.64 under 
the chattel lien, which specified that the crops were to be raised by 
Blount ( a t  that time the owner of the land) "on his own land, which was 
in his own possession," and the oral agreement by which in this case the 
mortgagor became the tenant and the mortgagee landlord was made some 
two months subsequent to the execution and registration of the chattel 
mortgage. The oral agreement between the mortgagor and the mortgagee 
did not convey the legal title as t o  the plaintiff, who had a prior regis- 
tered chattel mortgage and made the advances on the faith thereof. C.S. 
2480. 

The holder of a chattel mortgage, duly registered, on these facts, has 
priority under the terms of the Connor Act, C.S. 3309, which provides: 
"No conveyance of land is valid as against creditors or purchasers for a 
valuable consideration from the donor, bargainor, or lessor, but from 
registration thereof"; and, of course, such chattel mortgage is superior 
to the subsequent oral agreement by which the mortgagee became land- 
lord and the mortgagor tenant. Whatever force this agreement had as 
between the parties could not avail against the registered chattel mort- 
gage by one who was owner and in possession a t  the time it was executed 
and which specified that the crops were to be raised by Blount "on his 
own land, which was in his own possession," and the crops mere in fact 
raised by Blount on the land thus described. 

The exact point was passed upon in Killebrew v. Hines, 104 K.C. 182, 
where i t  was held that the lien of a creditor who makes advances to the 
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mortgagor to make a crop is superior to that  of the mortgagee of the 
land because until the entry of the mortgagee he is assenting to the 
mortgagor holding himself out as owner of the crop. I n  tha t  case i t  
was held that  where the mortgagor had been permitted to retain posses- 
sion of the land, the niortgagee could not by entry defeat the claim of 
a mortgagor who has made advances and acquired an agricultural lien. 
Of course the agreement between mortgagor and mortgagee subsequent 
to the execution of the lien could not divest it. The plaintiff's lien, 
although executed 19 November, 1919, was executed while the mortgagor 
was in possession and though for the subsequent year was valid under 
C.P. 2480. The charge of the judge was correct. 

The complaint was for the sum of $200, but  the court in its 
(79) discretion had the right to amend the demand increasing it from 

$200 to $225, "either before or after judgnent," and of course 
before or after verdict "when the amendment does not change substanti- 
ally the claim or defense by  confronting the pleadiqgs or proceedings to  
the fact proved." C.S. 547. 

No  error. 

Cited: Wheless v. Edwards, 188 N.C. 459; S. 21. Martin, 191 X.C. 403; 
Collins v. Bass, 198 N.C. 103. 

MATTHEW R. PERRY v. JOHN WHITE. 

(Filed 7 March, 1923.) 

1. Easements-Adverse User--Issues. 
In order to establish an easement over the lands of another for the 

flowing of water into a draining ditch, it is not only necessary to show a 
continuance of this user for twenty years, but that it  was continued under 
a claim of adverse right, and not a permissire user; and an attirmatire 
answer to an issue which does not establish these essential elements neces- 
sary to the right of the easement clainied, is insufficient. 

2. Issues. 
Issues must be so framed that the rerdiot thereon must necessarily con- 

clude the matter, and leave nothing to conjecture. 

3. S a m e A p p e a l  and  Error--Objections a n d  Excepl ions-New Trials. 
Where the court submits, over the appellant's objection, an issue to which 

the answer is not conclusive, and has refused a prcper issue submitted by 
the appellant, a new trial will be ordered on appeal. 
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APPEAL by defendant from Allen, J., a t  M a y  Term, 1922, of BERTIE. 
Verdict and judgment for plaintiff. Appeal by defendant. 

Craig & Pritchett and Daniel 6% Daniel for plaintiff. 
Winston & Mathews for defendant. 

CLARK, C.J. The plaintiff, alleging an  easement, seeks to drain the 
water from certain basins on his land across the lands of defendant and 
into defendant's canal. The defendant denied that  the plaintiff had such 
easement or the right to  drain across his land into the canal. 

The court charged the jury: "Both sides have tendered issues, and I 
have selected from both, but I confess tha t  I am doubtful whether they 
are proper ones or not." 

I n  Snowden v. Bell, 159 N.C. 497, the rule is clearly laid down that  
while the right to a private way over the  lands of another may be 
acquired by a continuous adverse use for 20 years, a meer user for the 
required period is not sufficient to confer the right. It is necessary to show 
that  the true owner had notice of the claim as one of right by 
direct evidence or circumstances tending to prove it.  When the (80) 
evidence of the use or possession of a private way over the lands 
of another is consistent with the contention of the true owner that  i t  was 
not hostile and adverse, but  permissive, the jury should decide the ques- 
tion of adverse user, and i t  is error for the trial judge to instruct the jury 
to answer the issue for the one claiming the right if they believe the 
evidence. 

An examination of the record and the exceptions show that  this essen- 
tial element whether the use of the asserted right was adverse was not 
submitted to the jury. The issue submitted was, "Has said ditch existed 
and been kept up continuously for draining plaintiff's land for the past 
30 years over the land of the defendant?"; and the court erred in reject- 
ing the issue which the defendant tendered as follows: "Is the plaintiff 
entitled to drain the water from his land through the ditch over the de- 
fendant's land and in to the canal across defendant's land, as alleged in 
the complaint?" An affirmative answer to this rejected issue, submitted 
under proper instructions, would have established the easement. An 
affirmative answer to the issue submitted does not do so. Xo right or 
easement is established thereby; nothing is concluded. Issues must neces- 
sarily conclude the matter;  nothing must be left t o  conjecture. 

Conceding tha t  the ditch had existed and been kept up continuously 
for draining plaintiff's land for the past 30 years over the land of the 
defendant, the plaintiff would not have acquired the right of easement 
thereby. This user may  have been permissive, and the law presumes 
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that  i t  was. Mere user for 30 years will not confer an  easement unless 
i t  appears tha t  i t  was adverse. Snowden v. Bell,  supra, and cases cited 
therein. Boyden  v. Achenbach, 86 N.C. 397. 

If the defendant had submitted to the issue as given and raised no 
objection, he would be estopped to object to its wording, but he did ob- 
ject to the issue as subinitted by the court, and tendered the court the 
correct issue, which ITas rejected, and excepted. For this error there must 
be a 

New trial. 

Cited:  Wallace v. Bellamy,  199 N.C. 764; Darr v. Aluminum Co., 
215 N.C. 772; Dodge v. Hwy. Com.,  221 N.C. 7 ;  LSpeight v. Anderson, 
226 N.C. 497; Wi l l iams  v. Foreman, 238 N.C. 302; Marks  v. Thomas ,  
238 N.C. 544; il'icholas v. Furniture Co., 248 N.C. 4'71. 

ADELAI SEAWELL V. R. D. HALL. 

(Filed 7 March, 1923.) 

1. Deeds and  Conveyances-Intent-Interpretation--Ambiguities. 
By the modern rules, technicalities and the placing of the formal parts 

of a deed must, in their interpretation, give may to the intent of the parties 
ascertained from the language of the entire instrument, and where the 
intent is in doubt, resort may sometimes be had to extraneous circum- 
stances surrounding the testator a t  the time of the execution of the in- 
strument. 

2. Same-Formal Parts-Conveying and Habendum Clauses. 
Under the rule interpreting a deed so that the intent of the parties shall 

prerail as gathered from the language of the entire instrument, the im- 
portance formerly attached to the formal parts giving significance to their 
placing in the instrument, etc., must be subordinate,l to this intent when 
properly ascertained; and where, from the hnbcndum, construed with the 
conreyancing clause, this dominant intent clearly appears, it will be giren 
effect. 

3. Same - Repugnant Clauses - Title--Pee Simple---Defeasible Fee-De 
Donis-Statutes. 

In the conreyancing part of a deed an estate to the grantor's grandson 
"and heirs by his mother and assigns," it appearing that a t  the time the 
deed was executed the grantor knew that only the grandson could take 
thereunder; and in the habe~zdun~ "to their only use and behoof forever": 
Held,  there is  no repugnancy between these clauses in the deed, and the 
intent was to convey a fee-simple title to the grandson. The effect of the 
statute dc doxis upon a fee conditional a t  common law, and our statute 
converting a fee tail into a fee-simple estate discussed by A D ~ M ~ ,  J. 
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4. Estate-Estates Tail-Statute-Fee Simple. 
Assuming that a conveyance to the grantor's grandson "and heirs by 

his mother and assigns" convep an estate to the grantee and a particular 
class of heirs, as distinguished from heirs general, the estate so created 
would h a ~ e  been an estate tail a t  common lam, converted by our statute 
into a fee simple. 

CONTROVERSY without action, heard by Daniels, J., on facts 
agreed, a t  September Term, 1922, of LEE. (81) 

On 1 September, 1922, the plaintiff made a contract to exe- 
cute and deliver to the defendant a deed conveying a tract of land in fee 
simple, and in pursuance of said contract tendered to the defendant, a deed 
sufficient in form to convey the land in fee. The defendant refused to 
accept the deed on the ground that  the plaintiff n-as not able to convey 
a title in fee simple as he had contracted to do. The land described in 
the contract and in the deed tendered to the defendant was conveyed to 
the plaintiff by A. J .  S e a ~ ~ e l l  on 24 April, 1915. The material parts 
of the deed are as follows: "This deed . . . made by A. J .  Seawell 
. . . to -4delai Seawell, . . . witnesseth: Tha t  the party of the 
first part  . . . does bargain and sell to said Adelai Seawell and his 
heirs by his mother and assigns a certain tract of land, . . . reserv- 
ing his right in said land his lifetime. 

"To have and to hold . . . to the said party of the second part, 
his heirs and assigns, to their use and behoof forever." 

The plaintiff is the grandson of A. J .  Seawell, and his mother, ~ h o  
was a daughter of A. J .  Seawell, died 21 July,  1892, a t  the plaintiff's 
birth, and never received any part of her father's estate. The only part  
of the estate received by the plaintiff is tha t  which is embraced in his 
deed from A. J. Seawell. The plaintiff's father married again, 
is now living, and has several children born of the second mar- (82) 
ringe. The plaintiff is the only child of his mother. A. J. Sea- 
well was not married when he executed his deed to  the plaintiff. H e  is 
dead, and the reserved life estate has terminated. 

The defendant contends that  the clause to Adclai Seawell and his heirs 
by his mother vests only a life estate in the grantee, and the plaintiff 
contends tha t  the conveyance vests an  estate in fee. 

His Honor held that  the plaintiff is not  seized of the land in fee, and 
adjudged that  the plaintiff is not entitled to the specific performance of 
the contract. The plaintiff excepted, and appealed. 

D. B. Teague for plaintiff. 
No counsel for defendant. 
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ADAMS, J. Whatever the technicalities of the law may formerly have 
required in the construction of deeds, the modern doctrine does not favor 
the application of such technical rules as will defeat the obvious inten- 
tion of the grantor-not the unexpressed purpose which may have existed 
in his mind, of course, but his intention as expressed in the language he 
has employed; for i t  is an elementary rule of construction that the inten- 
tion of the parties shall prevail unless it is in conflict with some unyield- 
ing canon of construction or settled rule of property, or is repugnant to 
the terms of the grant. Such intention, as a general rule, must be sought 
in the terms of the instrument; but if the words used leave the inten- 
tion in doubt, resort may be had to the circumstarces attending the ex- 
ecution of the instrument and the situation of the parties a t  that time- 
the tendency of modern decisions being to treat ,211 uncertainties in a 
conveyance as ambiguities to be explained by ascertaining in the manner 
indicated the intention of the parties. Discussing tk,e question in Gudger 
v. White, 141 N.C. 513, Walker, J., pertinently said: "It is not difficult 
by reading the deed to reach a satisfactory conclusion as to what the 
parties meant, and we are required by the settled canon of construction 
so to interpret i t  as to ascertain and effectuate the intention of the parties. 
Their meaning, it is true, must be expressed in the instrument; but i t  is 
proper to seek for a rational purpose in the language and provisions of 
the deed, and to construe it consistently with reason and common sense. 
If there is any doubt entertained as to the real intention, we should 
reject that interpretation which plainly leads to injustice and adopt that 
one which conforms more to the presumed mearing, because i t  does 
not produce unusual and unjust results. All this is subject, however, to 
the inflexible rule that the intention must be gathered from the entire 
instrument 'after looking,' as the phrase is, 'at the four corners of it.' " 

Campbell v. McArthur, 9 N.C. 33; Row!and v. Rowland, 93 
(83) N.C. 214; Triplett v. Wzlliams, 149 fiT.C. 3'34; Beacom v. Amos, 

161 NC. 365; Brown v. Brown, 168 N.C. 4 ;  Gold Mining Co. v. 
Lumber Co., 170 N.C. 273; Williams v. Williams, 175 N.C. 160; Hinton 
v. Vinson, 180 N.C. 398 ; Berry v. Cedar Works, 184 N.C. 187; 8 R.C.L. 
1041; 18 C.J. 252; Whetstone v. Hunt, 8 Ann. C,z. 414 n ;  Devlin on 
Deeds (3  ed.), secs. 836, 839. 

Observing the rule that some effect must be given to every word, and 
that all the provisions of the instrument, must be harmonized, if possible, 
in our interpretation of the deed presented in the record, we must con- 
sider not only the habendum-"to have and to hold . . . to the said 
party of the second part, his heirs and assigns," which indicates a fee 
simple-but also the language in the premises which the appellee assails 
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on the ground of its insufficiency to create a fee, namely, "to said Adelai 
Seawell and his heirs by his mother and assigns." 

In Wilkins v. hrorman, 139 N.C. 40, and in several other cases, i t  
is suggested as an elementary maxim that when there are repugnant 
clauses in a deed the first will control and the last will be rejected, but 
in Davis v. Frazier, 150 N.C. 451, and other cases, it is held that this 
principle must be subordinated to the doctrine heretofore stated that  the 
intent of the parties as embodied in the entire instrument is the end to be 
attained, and that a subsequent clause may be rejected as repugnant or 
irreconcilable only after subjecting the instrument to this controlling 
principle of construction. Jones v. Casualty Co., 140 N.C. 262; Midgett 
v. Meekins, 160 N.C. 42. Having regard to this principle, we must like- 
wise give effect to another of equal importance, which is this: the office 
of the habendum being to lessen, enlarge, explain, or qualify the estate 
granted in the premises, the granting clause and the habendum must be 
construed together, and any apparent inconsistency reconciled, if pos- 
sible, because the habendum may control where i t  clearly manifests 
the grantor's intention. "It may be formulated as a rule that where i t  
is impossible to determine from the deed and surrounding circumstances 
that the grantor intended the habendum to control, the granting ~ o r d s  
will govern, but if i t  clearly appears that i t  was the intention of the 
grantor to enlarge or restrict the granting clause by the habendum, the 
latter must control." I Devlin on Deeds, sec. 215; Williams v. Williams, 
175 N.C. 165; Acker v. Pridgen, 158 N.C. 337. 

-4s we have said, the habendum indicates a fee simple; if the words 
"by his mother," or even the phrase "and his heirs by his mother," had 
been omitted, the premises also would have conveyed a fee. C.S. 901. It 
therefore becomes necessary to determine whether the limitation to the 
grantee's heirs by his mother is repugnant to or irreconcilable with the 
ha bendum. 

The grantee's mother was the grantor's daughter. She died a t  
the birth of the grantee, who is the plaintiff. There are no broth- (84) 
ers or sisters or representatives of such on the maternal side, 
but several brothers and sisters of the half-blood, children of the grantee's 
father by the second marriage. When the deed was executed the plain- 
tiff's mother had been dead many years, and the grantor knew that the 
plaintiff n-as her only child. 

,kt common law a conditional fee was a fee restrained to some par- 
ticular heirs exclusive of others. 2 B1. 109. Professor Tiedernan says: 
"At an early day, as far back as the time of Alfred, it was the custom 
to limit estates to one and particular heirs, instead of his heirs in general. 
Generally, it was to the heirs of his body-i e., his issue, his lineal heirs. 
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But  it can be limited to  any other class of heirs. If the first taker died 
leaving no heir of that kind, the estate was defeated and reverted to the 
donor. But as soon as that  class of heirs came into being, as, in the 
case of an estate to one and the heirs of his body upon the birth of a 
child, the condition was held to be so far performed as to permit the 
tenant to  alien or charge the land in fee simple. And the subsequent 
death of the issue would have no effect upon the purchaser's title. But, 
if no alienation was made during the life of such heirs presumptive i t  
would revert to the donor upon the death of the tenant, just as if they 
had never come into being." Real Property, sec. 45. 

An estate given to a man and the heirs of his body was called a fee 
simple on condition that the grantee had issue, and by virtue of the 
statute de donis conditionalibus (13 Ed. I ) ,  a fee conditional limited to 
the heirs of one's body was denominated a fee tail. Our statute converts 
estates tail into estates in fee simple, and Chancellor Kent says that con- 
ditional fees a t  common law, as known and defined prior to the statute 
de donis, have generally partaken of the fate of estates in fee tail, and 
have not been revived in this country. 4 Kent's Com. 15. 

Now, let us apply these principles. It is obvious that the estate de- 
scribed in the premises is neither a life estate nor a fee tail, and that the 
grantor did not intend to include in Ihe words "heirs by his mother" 
other children of the grantee's mother, for he knew there were none; and 
if the granting clause could possibly be construed as an estate to the 
grantee and his collateral heirs on his mother's sids defeasible upon the 
failure of such heirs or as an intent to limit the estate to any particular 
line of descent as a fee conditional a t  common lam, such estate is enlarged 
by the habendum into an absolute fee simple. Our conclusion is, there- 
fore, that the plaintiff is seized of an estate in fee and is entitled to the 
specific performance of his contract. The judgment of the Superior Court 
is 

Reversed. 

Cited: Shephard v. Horton, 188 N.C. 789; Boyd 2). Campbell, 192 N.C. 
401; Mitchell v. Heckstall, 194 N.C. 271; Ins. Co. z. Sandridge, 216 N.C. 
775; Whitley v. Arenson, 219 N.C. 128; Bryant (9. Schields, 220 N.C. 
631; Krites v. Plott, 222 N.C. 681; Monk v. Korneg~ y, 224 N.C. 200; Ellis 
v. Barnes, 231 N.C. 545; Moore v. Whitley, 234 N.C. 154; Davis v. 
Brown, 241 N.C. 118; Griftin v. Springer, 244 N.C. 98; Smith v. Smith, 
249 N.C. 675. 
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A. W. TAYLOR v. R. C. BRIDGER m AL. 
(85) 

(Filed 7 March, 1923.) 

1. Bills and  Notes - Endorsers - Sureties - F o r b e a r a n c s N o t i c e - S t a t -  
utes-Exoneration. 

The requirements of C.S. 3967, are  reasonably complied with when the 
holder of a negotiable note, after receiving notice in accordance with this 
section within thirty days causes the maker to be made a party defendant, 
and it is made to appear that he is a nonresident. 

2. S a m s S t i p u l a t i o n s  a s  to Waiver. 
Where there is an agreement in a negotiable note that the endorsers 

will continue to be bound notwithstanding an extension of time granted to 
the maker, the endorsers cannot avail themselves of the provisions of 
C.S. 3967, when the maker is a nonresident, demand for payment after dis- 
honor has been made upon the resident endorsers, defendants in  the action, 
and they have delayed to give the statutory notice until after action com- 
menced. 

APPEAL by defendants from Horton, J., a t  October Term, 1922, of 
HERTFORD. 

On 6 November, 1920, J. D. Cox, 0. M. Ramier, J. H. Curtis, 
and J. H. Horton executed to the defendant R. C. Bridger the note sued 
on, which was endorsed by the other defendants, Horton and Jordan. Be- 
fore maturity of the note the defendant Bridger endorsed same in blank 
to the plaintiff for valuable consideration. 

Summons issued 28 April, 1922, against the original endorsers, Jordan 
and Horton and Bridger. After the summons was served and complaint 
filed, the defendant served notice on the plaintiff under C.S. 3967, to 
sue the makers of the note, and filed answer admitting the allegations in 
the complaint, and set up said notice as a plea in abatement, alleging 
in their answer that plaintiff and said makers were residents of the State 
of Virginia. The plaintiff in his reply denied being a resident of Vir- 
ginia, but alleged that he was a resident of Hertford County. In  said 
notice above named, defendants asserted insolvency of the makers of the 
note, and alleged their own solvency. After service of the notice on him, 
and within 30 days thereafter, the plaintiff caused the makers of the 
note to be made parties to this action, and caused summons to be issued 
against them, but the return of the sheriff showed that they were not to 
be found. Judgment was rendered against the defendants Bridger, Jordan, 
and Horton, who appealed. 

W .  D. Boone for plaintiff. 
R. C .  Bridger for defendants. 
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CLARK, C.J. The only question presented is whether the quia 
(86) timet notice under C.S. 3967, would reliexe the defendants of 

their obligation as endorsers of a note, the makers of which were 
nonresidents. 

Independently of this statute, "Forbearance or delay in collecting from 
the principal debtor furnishes no ground on which the surety can ask 
for exoneration." Bank v. Homesley, 99 N.C. 531. 

When the creditor fails to bring suit against the principal upon due 
notice by the surety or endorsers, there is an implied agreement to for- 
bear which discharges the surety. On the face of the note here sued on 
there is an express waiver by the endorsers of any extension of time 
granted the principal, and this waiver denies him tEe right to invoke the 
statute, which raises only an implied extension of lime to the principal. 
Since the waiver excuses an express agreement, i t  necessarily waives any 
implied agreement that can be inferred from the statute. 

The statute requires a creditor to bring suit in "the appropriate 
court" (C.S. 3967), and to "use all reasonable diligence to save harm- 
less the surety or endorsers." The plaintiff caused summons to issue 
against the principals in this note upon the demand of defendants that 
he bring suit against them, but he was unable to obtain service of process 
and the defendants then alleged that these parties were nonresidents. 
M7hat greater diligence could the plaintiff use? The statute does not 
require that after bringing suit in this jurisdiction the action must abate 
until he goes to some foreign jurisdiction and brings there another action 
in which he cannot join the endorsers by reason of their nonresidence in 
that state. ('The fact that a debtor lives in or has removed to another 
state is a lawful excuse for not instituting an action." 27 A. & E., (2 ed.), 
515. I t  is immaterial whether the plaintiff is a resident of this State or 
not. 

The defendant did not invoke the statute until after this suit mas 
brought, although it is admitted in the pleading that  demand had been 
made on them for payment of the note. Of course, they were in danger 
of loss unless they paid the note and proceeded against the principals. 
They assumed that danger when they endorsed the note and after suit 
was brought against them i t  was too late to serve nolice under the statute. 

Affirmed. 

Cited: Rasbury v. West, 205 N.C. 408. 
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(87) 
THE P I T T  LUMBER COMPANY v. J. R. ASKEW. 

(Filed 7 March, 1923.) 

Evidence - Telephones - Conversations-Identity of Person Spoken to- 
Hearsay. 

A bystander a t  a telephone over which another is speaking may testify 
as to the part of the conversation he has actually heard, in corroboration 
of the testimony given by the one speaking, when otherwise competent; 
but he may not, without personal knowledge of the fact when the con- 
versation is denied, give substantive testimony as to the identity of the one 
spoken to, the same being hearsay. 

APPEAL by plaintiff from Culvert, J., a t  September Term, 1922, of 
P1m. 

Civil action to adjust the differences between the accounts of the 
plaintiff and defendant. 

From a verdict and judgment in favor of defendant, the plaintiff ap- 
pealed, assigning errors. 

Albion Dunn for plaintiff. 
F. G. James & Son for defendant. 

STACY, J. Plaintiff and defendant, each being indebted to the other, 
were unable to adjust their accounts by reason of a misunderstanding as 
to two items, to wit, a loading machine and a crankshaft; hence, this 
suit to adjust the differences. Plaintiff contends that it sold to the de- 
fendant the loading machine in question for $150, and took from him 
as part payment thereon a crankshaft valued a t  $65. Thc defendant 
contends that the loading machine, by agreement, n.as exchanged for his 
crankshaft, and that nothing further was to be paid by him to the 
plaintiff on account of this trade. The jury accepted the defendant's view 
of the matter. 

The defendant testified that he made the bargain, with respect to the 
loading machine and the crankshaft, with Mr. Cobb, president of plain- 
tiff company, and that the trade was consumn~ated in a conversation had 
iTrith him over the telephone. This is denied by Mr. Cobb, who states 
that he never had any conversation with the defendant over the tele- 
phone a t  all, but that the matter was discussed by them on the train, 
and that the defendant agreed to pay $150 for the loading machine, less 
$65, which was to be allowed him for his crankshaft. 

Over the plaintiff's objection, the defendant's son, Jerry Askew, mas 
permitted to testify as follows: "I was in the office a t  the mill a t  the 
time of this telephone conversation between my father and Mr. Cobb. 
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LUMBEU Co. v. ASKEW. 

I heard my father call Mr. Cobb's name. He  was talking to him first 
about some wire, and somebody brought up the conversation 

(88) about the loading machine. M y  father told him he did not want 
to buy i t ;  that i t  was not worth $150; then he said something 

about the crankshaft." 
Here, it will be observed, the witness undertakes to testify to a tele- 

phone conversation between his father and Mr. Cobb. He  did not know 
whether Rlr. Cobb was a t  the other end of the line or not. This he could 
have known only from hearsay, or as a conclusion from what he heard 
his father say. Cobb denies that any such conversation took place a t  
all. Later the witness testifies, "somebody brought up the conversation 
about the loading machine." By "somebody" he meant Mr. Cobb or his 
father. But  the witness was not in position to hear what was said by 
the other party over the telephone, nor did he have any personal knowl- 
edge as to the identity of the other party to the alleged conversation, 
or that there was any other party, or, if there were, that he heard what 
his father said. We think the witness was permitted to go too far in his 
testimony. Possibly the incompetent part of his evidence would have 
been harmless if only the substance and not the fact of the alleged con- 
versation had been denied by the plaintiff. 

Declarations made by the defendant over the tdephone and in the 
presence of others cannot be regarded as incompetent simply because the 
witnesses did not know of their own personal knowledge that the other 
party to the alleged conversation was the plaintiff's agent, or that there 
was any other party, or that such alleged party or the plaintiff's agent 
heard what was said. McCarthy v. Peach, 186 Mass. 67. If the alleged 
conversation took place, as the defendant testified that i t  did, then what 
the defendant said was admissible as a part of it. "A telephone conversa- 
tion between the parties, and upon the subject-matter of the litigation, 
having been testified to by one of the parties, may also be testified to 
by a bystander, so far as he heard it." Kent  v. CoEb, 133 Pac. (Colo.) 
424. See, also, 1 R.C.L. 477. Whether the alleged cclnversation did take 
place or was fictitious was a question of fact for the jury. Miles v. An,. 
drews, 153 Ill. 262, note 1, Ann. Cas. 80%. But Jerry Askew should have 
been confined to what he heard his father say, and nst allowed to testify 
that the conversation was with Mr.Cobb, or that "somebody" brought 
up the conversation about the loading machine. 

For the error, as indicated, a new trial must be awarded; and it is so 
ordered. 

New trial. 
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Cited: Sanders v. Griffin, 191 N.C. 450; Mfg. Co. v. Bray, 193 N.C. 
351; Powers v. Cowzwzercial Service Co., 202 N.C. 14; 8. v. Strickland, 
229 N.C. 209. 

T. P. ASHFORD v. JAMES C. DAVIS, AGEKT. 

(Piled 7 March, 1923.) 

1. Summons - Process-Appearance-IVaiver-Railroads--Direct Gen- 
eral-Government. 

During the government control of railroads as a war measure, objection 
for the want of proper service of summons, in  an action against one of the 
railroads, cannot be maintained when the Director General of Railroads 
has entered a general appearance, amounting to a waiver of insufficient 
service. 

2. Government - Railroads - Summons - P~ocess-Service-Substituted 
Agent-Parties. 

,4n action against the Director General of Railroads, brought prior to 
1 March, 1920, should not be dismissed because service had not been made 
on the substituted agent of the government appointed under the provisions 
of the transportation act of 1920, there being no time stated in the act in 
which such substituted agent shall be made a party. 

3. Evidence--Konsuit. 
The defendant's motion to nonsuit will not be allowed when regarding 

the evidence in the light most farorable to the plaintiff, i t  is sufficient to 
sustain his alleged cause of action. 

4. Instructions-Requests fo r  Instructions--Appeal and  Error. 
The refusal of defendant's requested prayers for instruction is not error 

when the judge has substantially given them in his general charge. 

5. Issues-Appeal a n d  Error. 
The refusal by the judge of issues tendered by a party to the action is 

not error when the issues submitted were sufficient to present all the con- 
troverted matters in  the case. 

APPEAL by defendant from Culvert, J., a t  October Term, 1922, of 

This is an action to recover damages for loss of goods by neg- 
ligence of the common carrier. The action was begun 16 May, 1919, 
against W. D. Hines, Director General. Before the trial in the Superior 
Court, the defendant J. C. Davis was appointed agent by the President 
under section 206 of the Transportation Act of 1920, and the motion was 
made by plaintiff a t  the trial to substitute him in place of Hines, Direc- 
tor General, as Director. Verdict and judgment for plaintiff. Appeal by 
defendant. 
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R. A. Nunn for plaintiff. 
Moore & Dunn for defendant. 

CLARK, C.J. The original service was made on a local agent of the 
railroad company. W. D.  Hines, Director General, appeared in the reg- 

ister's court, defended the action, and appealed from the judg- 
(90) ment to the Superior Court. The general appearance waived all 

defects and irregularities, and would have been sufficient even 
if there had been no service a t  all of the summons shown. C.S. 490. 

This action was begun before 1 March, 1920, and there being no stated 
time in which the agent of the government designated to be substituted 
for the former Director General was to be made a party, the motion to 
dismiss the action was properly denied. Bagging Co. v. R. R., 184 
N.C. 73. 

The motion to nonsuit was properly disallowed, as the court could not 
consider any of the defendant's testimony in its favor on such motion, 
but must take the evidence in the most favorable aspect for the plaintiff. 
Guano Co. v. Mercantile CO., 168 N.C. 223. 

The charge of the court put the burden on the plaintiff, not only to  
prove that the defendant was negligent, but also that such negligence 
was the proximate cause of the injury. There was no error in refusing 
the prayers of the defendant as the instructions given substantially 
covered all that  the defendant was entitled to. The issues submitted by 
the court were sufficient to present all the controverted matters in the 
case, and there was no error in rejecting those tendered. Bank v. Ins. Co., 
150 N.C. 770. 

No error. 

Cited: Asheboro v. Miller, 220 N.C. 300; Wilson v. Thaggard, 225 
N.C. 350. 

GEORGE E. CHERRT, JR., V. ATLANTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 7 March, 1923.) 

1. Demurrer-Pleadings-Answer-Jurisdiction-Statutes. 
A demurrer to the jurisdiction of the court or that the complaint does 

not state facts sufficient to constitute a cause of action, may be entered 
after ansn-er filed, and the principle upon which it  is ordinarily required 
that the answer be first withdrawn with leave of thl? court before demur- 
ring to the complaint, does not applg.. C.S. 518. 
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2. Demurrer - Pleadings - Answer-Negligence-Actions4ause of Ac- 
tion-Proximate Cause. 

The complaint in an action against a railroad company to recover dam- 
ages for a personal injury, alleged that the plaintiff, nine years of age, a t  
the request of defendant's station agent, took a letter relating to defend- 
ant's business, to mail it on a train; and after having done so, and upon 
returning, stumbled over a pile of cinders that had been left on the edge 
of the "road~i-ay" by the defendant, in violation of a city ordinance, and 
was consequently injured by a passing train: Held, sufficient to take the 
case to the jury. 

3. Municipal Corporations-Cities a n d  Towns-"Roadwayv-Streets a n d  
Sidewalks-Words and  Phrases. 

Where a city ordinance prohibits a railroad company from leaving 
cinders piled on its street, an allegation that the railroad had left a pile 
of cinders on the "edge of its roadway," in violation of the ordinance, is  
sufficient, r h e n  pertinent to the inquiry, to be submitted to the jury upon 
the question whether the railroad company had violated the ordinance in 
having left the cinders piled upon the "street." 

4. Demurrer-Pleadings-Answer-Speaking Demurrer. 
Where the defendant, after filing answer, has demurred to the sufficiency 

of the complaint to state a cause of action, the allegations of the answer 
may not be invoked as  an aid to the demurrer, since a "speaking demurrer" 
is not permissible, and the allegations of the complaint, regarding them in 
the light farorable to the plaintiff, will alone be considered. - 

5. Demurrer - Evidence - Pleadings-Contributory Negligence-Burden 
of Proof. 

Contributory negligence must generally be shown by the defendant 
pleading it, and a demurrer to the complaint will be overruled when the 
defendant's negligence is sufficiently alleged and there is no allegation of 
any matter from which contributory negligence may be legally inferred. 

APPEAL by plaintiff from Calvert, J., a t  September Term, 
1922, of PITT. (91) 

After the jury had been impaneled, the defendant demurred 
ore tenus to the complaint, and from a judgment sustaining the demurrer 
and dismissing the action the plaintiff appealed. 

F. C .  Harding, F.  G. James & Son, and 1). 1CI. Clark for plaintif. 
Skinner & Whedbee for defendant. 

ADAMS, J. Generally speaking, a demurrer may not be entertained 
after the answer is filed unless by leave of court the answer is withdrawn, 
because a defendant is not permitted to answer and demur to one cause 
of action a t  the same time. Finch V .  Baskerville, 8 N.C. 205; Moseley 
v .  Johnson, 144 N.C. 257; Rosenbacher u. Martin, 170 N.C. 236. But  
this ruling does not apply when objection is entered to the jurisdiction 
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of the court or to the complaint on the ground that it does not state facts 
sufficient to constitute a cause of action. C.S. 518, and cases cited. 

After the jury had been iinpaneled in this case, and presumably after 
the pleadings had been read, the defendant demurred ore tenus to the 
complaint and moved to dismiss the action for the assigned reason that 
the complaint does not state a cause of action. Thereby the defendant 
admitted the truth of the allegations in the complaint, which must be 
construed in the aspect most favorable to the plaintiff. Quarry Co. v. 
Construction Co., 151 N.C. 345; Wilcox 1). R. R., 152 N.C. 316; Kendall v. 
Highway Com., 165 N.C. 600; McGehee v. R .  R., 147 N.C. 142; Green v. 
Tel. Co., 136 N.C. 489. 

What, then, are the plaintiff's allegations? He  says that he 
(92) was nine years of age when hcb was injured; that while he was 

a t  the defendant's station in the town of C;reenville he was re- 
quested by the defendant's station agent to mail a letter on one of the 
defendant's trains which a t  that time had just started to move from the 
depot, or was moving slowly; that the letter mas addressed to one of the 
defendant's officers in the city of Wilmington, and related to the de- 
fendant's business; that the plaintiff mailed the letter as requested, and 
while returning along a path a t  the "edge of the roadway" stumbled 
over a pile of coal cinders which the defendant had left in the roadway 
in violation of a town ordinance and was injured by the passing train. 
The principal alleged acts of negligence are the breach of the town ordi- 
nance and the negligent employment by the defendant of an immature 
and inexperienced youth to go upon a dangerous mission. There are other 
allegations in the complaint to which we need nct more particularly 
refer. The question is whether the allegations state any cause of action. 

While the complaint is not specific or definite as to the proximate 
cause of the injury, and as to other matters which may be material on 
the trial, me cannot hold as a matter of law that it is fatally defective 
by reason of vagueness, or uncertainty, for circunistances are alleged 
which, if established a t  the trial by a preponderance of the evidence in 
accordance with the plaintiff's contentions, will enlitle the plaintiff to 
relief, and this is one of the tests of the sufficiency of the alleged cause 
of action. 

It is contended that the cinders mere not in the street, but in the road- 
way. "Roadway" means a road, and the word ('road," while generally 
applied to highways, has a broader generic sense, including street as well 
as highway. Web. In. Dic.; People v. Comrs, 4 Neb. 150; Dubuque 
County v. Dubuque Company, 4 G. Green, 1, 14, 15; In  re Sharett's 
Road, 8 Pa.  (8 Barr), 89. Whether the defendant piled cinders in the 
street in breach of a town ordinance is a matter of proof. 
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Upon the argument here reference was made to the denials and allega- 
tions in the answer, but the answer cannot be invoked in aid of the 
demurrer. I n  Wood v. Kincaid, 144 N.C. 394, the Court said: "A demur- 
rer is an objection that the pleading against which it is directed is in- 
sufficient in law to support the action or defense, and that the demurrant 
should not, therefore, be required to further plead. It is not its office to 
set out facts, but i t  must stand or fall by the facts as alleged in the 
opposing pleadings, and it can raise only questions of law as to their 
sufficiency. It is a fundamental rule of law that a demurrer will only 
lie for defects which appear upon the face of the alleged defective plead- 
ing, and extraneous or collateral facts stated in the demurrer cannot be 
considered in deciding upon its validity. A demurrer averring any fact 
not stated in the pleading which is attacked, commonly called 
a 'speaking demurrer,' is never allowable." V o n  Glahn v. D e  (93) 
Rosset, 76 N.C. 292; Godwin v. Gardner, 182 S.C. 97; Trust  
Co.  v. Wilson, ibid., 166; S.  v. Scott,  ibid., 870. 

The defendant argues, also, that  the plaintiff was guilty of contribu- 
tory negligence which bars his recovery. It will be noted that no evi- 
dence was offered a t  the trial, and that the demurrer relates only to 
the allegations in the complaint. The plaintiff alleges that on the occa- 
sion of the injury he was an inexperienced boy and not appreciate the 
risks and dangers incident to mailing the letter; and, moreover, that 
he was injured, not by reason of his effort to reach the train, but through 
the negligence of the defendant in obstructing the roadway. Under these 
circumstances the question whether the plaintiff mas negligent is to be 
determined by the jury upon proof offered a t  the trial. C.S. 523. 

Of course we express no opinion on the merits of the action, but merely 
hold that the demurrer should have been overruled. The judgment is 

Reversed. 

Cited: C h e r r ~  v. R. R., 186 N.C. 265; Bolick v. Charlotte, 191 N.C. 
678; Scales v. Trust  Co., 195 N.C. 777; Miller v. Roberts, 212 N.C. 129; 
Teague v. Oil Co., 232 N.C. 67; James v. R. R., 233 N.C. 599; Short v. 
Sales Corp., 259 N.C. 134. 
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CAROLINE WOOD MILLER v. G. P. SCOTT. 

(Filed 7 March, 1923.) 

1. Appeal and  E r r o r  -Agreed Case - Supreme Court - Petition-Addi- 
tional Agreement. 

Where the Supreme Court has decided an appeal upon a case agreed 
submitted to the Superior Court, i t  may reconsider the case upon a petition 
setting forth material additional facts agreed to by the parties. Roebuck 
v. Trustees, 184 N.C. 611, cited and applied. 

2. Same--Wills-Deeds and  Conveyances-Bee-Sim])le Title. 
Where the will of the husband upon a case agreed has been construed 

on appeal as  giving the wife a life estate only, without power to convey 
the fee according to her contract of sale; but it  is made further to appear 
upon petition to the Supreme Court, under a n  additional agreement of 
the parties, that the will empowered the wife, as  executrix, to pay his 
funeral expenses and his other debts, and she had contracted to sell the 
locus in  quo for that purwse:  Held ,  under the further agreed statement, 
the wife may convey the fee-simple title to the proposed purchaser thereof, 
and the former decision is set aside. 

THIS is a petition to amend the case agreed by inserting facts which 
had been omitted therefrom by inadvertence, and to  rehear the case upon 
the amended statement, as made by consent of both parties. 

John A. Scott ,  Jr., for plaintiff. 
Dorman Thompson for defendant. 

CLARK, C.J. This case was heard a t  last term, Miller v. 
(94) Scott ,  184 N.C. 556, upon an "agreed state of facts"  herein the 

will was construed and the facts are set out. This petition to re- 
hear is not based upon averment of error in the opinion of the Court ren- 
dered upon the agreed statement of facts then appearing in the transcript 
of the record, but upon the allegation that material averments were inad- 
vertently omitted in the agreed statement of facts. The petition to amend 
the original case as sent up by the addition of other facts is agreed to by 
both parties, and they ask judgment upon the facts, as they more fully 
appear, in the amended agreement. 

A precedent for entertaining this petition appears in Roebuck v. 
Trustees, 184 N.C. 611, in which the Court held that when on an appeal 
"a material fact was omitted from the case agreed, the parties will be 
given an apporunity to supply the omission by amending their agreed 
statement of facts and filing the same in this Court, or the cause will be 
remanded to the end that such additional facts may be found." 

In  this case the parties have agreed that there were material allega- 
tions omitted from the agreed statement of facts a t  the former hearing, 
and what these were. 



N.C.] SPRING TERM, 1923. 99 

By the will in this case, the testator gave all his property, personalty 
and realty, to his wife, "whatsoever i t  be, to have and to hold, and to use 
as she may see proper the balance of her life,'' and with power of ap- 
pointment as to any residue left a t  her death. It appeared from the state 
of facts before us that the widow had sold a certain piece of property 
and the purchaser had doubts as to her right to make title to the same. 

Upon the facts then appearing, the Court held that the case came 
under the decision in Herring v. Williams, 158 N.C. 1, which was to 
the effect that under the will of her husband, the plaintiff took only a 
life estate in the property, and could not convert i t  into a fee simple by 
the process of selling or conveying the same a t  her will. 

The omitted facts now supplied by the amendment made by consent of 
both parties are that  the will empowered the wife as executrix to pay his 
funeral expenses and all debts, and that the property in question was 
contracted to be sold by her for the purpose of paying funeral expenses 
and other indebtedness of the testator, and to reimburse her for the debts 
of the estate which she had advanced the money to discharge. 

Upon this amended agreement as to the facts, i t  is very clear that the 
plaintiff, as executrix, was empowered to sell and convey the property 
in question, and the petition is allowed. The decision upon our former 
opinion is set aside, and the judgment is affirmed. 

Petition allowed. 

Cited: Roane v. Robinson, 189 N.C. 632; Gorham v. Ins. Co., 215 
N.C. 200; Weinstein v. Raleigh, 218 N.C. 551. 

Z ILPHIA HANDLEY v. ANNIE  WARREN ET AL. 

(Filed 14 March, 1923.) 

1. Gifts-Inter Vivos-Constructive Delivery-IntentDelivery t o  T h M  
Person. 

I t  is not necessary to the validity of a gift inter vivos that delivery be 
made directly to the donee, if i t  is made by the donor to another for him 
with the dominant intent a t  the time to pass the title. 

2. Same - Judgments  - Questions of Law-Questions for Jury-Appeal 
a n d  Erro-Trials. 

The defendant, heir a t  lam of the deceased, abandoned her purpose to 
caveat his will in favor of the plaintiff, and there was evidence in defend- 
ant's behalf that she and the plaintiff agreed with the clerk of the court, 
with whom the executor had deposited in settlement, moneys belonging to 
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the estate, that each of the parties should be entitled to a half thereof, 
and that the clerk should invest it  for them: Hetd, upon judgment for 
plaintiff as a matter of law, the evidence, on app~aal, will be considered 
in the light most favorable to the defendant; and it was rerersible error 
for the trial judge not to submit the question of a valid delivery of the 
property to the jury. 

APPEAL by defendant from Allen, J., a t  October Term, 1922, of WAYNE. 
Civil action to determine the ownership of $700 in the hands of the 

clerk of the Superior Court of Wayne County. 
From a judgment in favor of plaintiff, the defendant, Annie Warren, 

appealed. 

Dickinson & Freeman for plaintiff .  
Godwin  & Jernigan and George E. Hood for  dej'endant. 

STACY, J. I n  1919, W. J. Handley died leaving :t last will and testa- 
ment in which he devised and bequeathed all of his property, both real 
and personal, to his stepmother, Zilphia Handleg. The defendant Annie 
Warren is the testator's only surviving sister. She was dissatisfied with 
the provisions of her brother's will, and thought a t  one time that she 
would file a caveat to have i t  set aside or to determine its validity; but 
this was not done. James M. Wood, executor under the will of W. J. 
Handley, after paying the testator's debts, turned over the balance in his 
hands, $1,525.90, to the clerk of the Superior Cour; of Wayne County. 
Shortly thereafter, according to  the defendant's evidence, Zilphia Hand- 
ley and Annie Warren, who were then living together, entered into an 
agreement that the money in the clerk's hands should be divided equally 
between them. They went before the clerk, told him of their agreement, 
and asked that he put each one's part out a t  interest for twelve months. 

This the clerk agreed to do, stating that the division could be 
(96) made in this way. Each drew $100 out of the clerk's hands a t  

the time, and signed a joint receipt for $200. Subsequently, 
Zilphia Handley withdrew from the clerks hands practically all of her 
portion of the funds, and now contends that she is entitled to the balance 
of the original sum because there was no sufficient delivery by her of 
any part of the money which she agreed to give to Annie Warren. The 
court below accepted this view of the matter, and rendered judgment for 
the plaintiff. The defendant contends that the gift was complete, or, a t  
least, that the evidence should have been submitted to the jury for their 
consideration and determination. 

We think his Honor erred in taking the case f ~ o m  the jury. True, 
the decisions in this jurisdiction have been very insistent upon the posi- 
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tion that, in order to constitute a valid gift of personal property inter 
vivos, there must be an actual or constructive delivery of the thing given 
with the present intent to pass the title to the donee. Parker v. llfott, 
181 N.C. 435; Thomas v.  Houston, 181 N.C. 91. But, considering the 
defendant's evidence in its most favorable light, the accepted position 
on a demurrer, we think the case should have been submitted to the jury. 
The test of a valid delivery, which will legalize a gift of personal prop- 
erty inter vivos and render i t  absolute, is such a transfer of the property, 
in conjunction with the donative intent, as will completely deprive the 
donor of his dominion over the thing given. Cook v. Lum, 53 N.  J .  L. 
373. "To constitute a valid gift inter vivos, there must be an intention 
to give and a delivery to the donee, or to some one for him, of the prop- 
erty given." Harris Banking Co, v .  Miller, 1 L.R.A. (N.S.) 790. 

The evidence here upon the question of delivery is susceptible of more 
than one construction, and this makes i t  a question for the jury. 

New trial. 

Cited: Rosenmann v.  Belk-Williams Co., 191 N.C. 499; Harrell v .  
Tripp, 197 N.C. 428; Chestnutt v .  Durham, 224 N.C. 151; Fesmire v. 
Bank, 267 N.C. 592. 

L. D. GULLEY v. THOMAS RAYNOR. 

(Filed ,14 March, 1923.) 

1. Verdic~1ssue~Responsivenes~-Landlord and  Tenant. 
In  a landlord's action against his tenant to recorer rent for his farm 

lands, the plaintiff took out claim and delivery for a bale of cotton the 
defendant had raised on the land, and the defense was a counterclaim for 
damages for the failure of the plaintiff to furnish sufficient fertilizer, 
etc., under the terms of the rental agreement, for the making of the crop. 
Upan the issues the jury failed to answer the one as  to plaintiff's damage, 
and as to recorerg on the defendant's counterclaim, "the bale of cotton in 
controversy": Held,  the answer n-as not responsive to  the issues or deter- 
minative of the rights of the parties, and the plaintiff is entitled to  a new 
trial. 

2. Evidence - Conjecture - Damages-Crops-F'ertilize~VerdictNew 
Trials-Appeal and  Error. 

Where defendant tenant sets upon a counterclaim for damages, in plain- 
tiff's action to recover rent for farm lands, that plaintiff had failed in his 
obligation to furnish fertilizer, etc., under the contract of rental: Held, 
the defendant's evidence should be definite, in support of his counterclaim, 
as  to the kind of fertilizer, weather, and other conditions that would affect 
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the raising of the crop, etc., and his testimony otherwise, a s  to the crop 
he could have raised had the fertilizer, etc., been furnished, is purely con- 
jectural, and insufficient to sustain a verdict in  his favor. 

APPEAL by plaintiff from Allen, J., a t  November Term, 1922, 
(97) of WAYNE. 

Civil action, brought by a landlord against his tenant, to re- 
cover rents for the year 1920. At  the institution of the action, there was 
a bale of cotton seized by the plaintiff under claim and delivery and 
replevied by the defendant. 

The defendant set up a counterclaim, alleging that the plaintiff had 
failed to furnish him funds with which to  buy fertilizers, seed beans, 
etc., as he had agreed to do, and in consequence of which his crops were 
greatly diminished, and he was damaged in a large sum. 

The defendant was allowed to give the following testimony over objec- 
tion of plaintiff: 

"Q. If the plaintiff had furnished you sufficient, fertilizer and seed 
beans to have planted the entire crop, how many bushels of beans would 
you have realized therefrom? A. About 60 bushels 1,o the acre, or about 
900 bushels, as I rented about 15 acres from Mr. Gulley. 

('Q. If the plaintiff had furnished you fertilizer, how many bales of 
cotton would you have made? A. I would have made eight or nine bales 
of cotton." 

The jury returned the following verdict: 
('1. What amount, if any, is the defendant indebted to  the plaintiff, 

L. D. Gulley? Answer: 
"2. I s  the plaintiff, L. D. Gulley, indebted to the defendant, Thomas 

Raynor; if so, in what amount? Answer: 'The bale of cotton is in con- 
troversy.' " 

Judgment was entered dismissing the action a t  the cost of the plaintiff 
and he appealed. 

Hood & Hood and N. Y.. Gulley for plaintiff. 
No counsel for defendant. 

STACY, J. I t  is quite evident from the verdict, as rendered by the 
jury, that instead of answering the issues submitted to them, they have 
undertaken, in their own way, to adjust the differences between the par- 

ties, with the usual result in such cases, t83 wit, an insufficient 
(98) verdict. Tire Co. v. Motor Co., 181 N.C. 230. Material issues 

raised by the pleadings and supported by evidence, as in the 
case a t  bar, should be submitted to the jury, and, of course, answered by 
them. McKenzie v .  McKenzie, 153 N.C. 242. As suggested in Wilson v. 
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R.  R., 165 N.C. 499, we think his Honor should have sent the jury back 
with instructions to answer both issues before receiving the verdict. All 
the evidence tended to show that the rent had not been paid according 
to agreement, and that the defendant, if entitled to recover anything 
of the plaintiff, was remitted to his counterclaim for damages. In  this, 
there was no allegation or evidence that the plaintiff owed him any cot- 
ton. A verdict ought to dispose of the matters in controversy, and nothing 
should be left to conjecture. Falkner v. Pilcher, 137 N.C. 449. There 
was more in dispute than the bale of cotton, but apparently this is all 
that is settled by the verdict. 

But the defendant's evidence as to the amount and value of the addi- 
tional crops he would have made had the plaintiff furnished him with 
funds to buy other fertilizers and seed beans, in the form as offered, is 
apparently more uncertain and less susceptible of accurate calculation 
by the jury than the evidence in any case heretofore reported. Spencer 
v. Hamilton, 113 N.C. 49; Herring v. Armwood, 130 N.C. 177; Tomlin- 
son v. Morgan, 166 N.C. 557; Carter v. McGill, 168 N.C. 507; S. c., 171 
N.C. 775; Perry v. Kime, 169 N.C. 540. There is nothing to show what 
kind of fertilizers and seed beans the defendant could have purchased, 
nor is there any suggestion as to the conditions and circumstances under 
which he would have used them. It does not even appear that the de- 
fendant was in position to care for any additional crops, or that he was 
able properly to cultivate what he had. There must be some reasonable 
basis upon which the jury may estimate, with a fair degree of certainty, 
the probable loss sustained, or else they will be left in a field of doubt 
and speculation, in which case their verdict could be no more than mere 
guess work. This the law cannot sanction or condone. Guano Co, v. Live- 
stock Co., 168 N.C. 452; Brewington v. Loughran, 183 N.C. 558. 

For the errors, as indicated, there must be another trial, and it is so 
ordered. 

New trial. 

Cited: Vandiford v. Vandiford, 215 N.C. 462; Harris v. Smith, 216 
N.C. 352. 

IN RE WILL OF E. H. MEADOWS, DECEABED. 

(Filed 14 March, 1923.) 

1. Probat-Wills-Courts-Orders-ModfAcation. 
Courts having power to admit wills to  probate may, in proper instances 

and on motion and due notice made and given in apt time, set aside the 
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proof of a will in common form had before them, and recall letters of 
administration or other orders made in such proceedings, or modify them, 
when it is clearly made to appear that their adjudications or orders have 
been improvidently granted, or the court has been imposed upon or misled 
as  to essential and true conditions existent in a given case. 

Proba teCour t s -Clerks  of Court-Revocation of Let ters  -Wills - 
Widows-Dissent. 

Where the clerk of the court has admitted a will to  probate in common 
form, and the wife of the deceased has petitioned the clerk to set aside her 
letters of appointment a s  executrix therein in order that she may dissent 
from the -#ill, with allegation and proof that she was at  that time physi- 
cally exhausted and consequently mentally incapable of understanding the 
consequences of her acts, and that she had acted under the direction of 
others: Held, the allegations and evidence, if proven, were sufficient for 
the clerk to revoke the letters he had issued to her. 

Same-Appeal-Superior Courts. 
Where the allegations of a petition by the widow are sufficient with 

supporting evidence to set aside letters of administration the clerk had 
issued to her upon admitting to probate the will of her husband in eom- 
mon form, and she has appealed from an order of the clerk adverse to 
her, rendered on the ground that she had not suffi,:iently established her 
allegations, it  is incumbent on the judge to pass upon the controverted 
facts, and thereon render such judgment a s  it appears to him that justice 
and right require. 

S a m s Q u e s t i o n s  f o r  C o u r e J u r y .  
Where the allegations and evidence are sufficient for the clerk of the 

Superior Court to annul letters of administration he has issued to the 
wife, in her petition therefor, in proceedings properly prosecuted, the clerk 
or the judge, on appeal, may impanel a jury to try the facts and aid the 
court in determining them; but the court may disregard the verdict and 
reach and establish i ts  own conclusions thereon. 

Probate--Courts-Letters of Administration-Rcwocation-Widows- 
DissentArbitration-Estoppel. 

Held, under the facts of this case, the widow was not estopped in her 
proceedings to have the clerk revoke letters of administration he  had 
issued to her as executrix under the will of her deceased husband, by having 
submitted to arbitration a matter concerning personal property in con- 
troversy between her and her granddaughter, both claiming against the 
will. 

S a m e A p p e a l  and Error. 
In these proceedings, upon the petition of the widow to set aside letters 

testamentary issued to her by the clerk of the cou~t ,  as  executrix under 
her deceased husband's will, which has been admitted to probate in common 
form, i t  appears that they were sutficiently broad to apply to and include 
the probate of the will, the qualificaiton, and an agreement between the 
widow and her granddaughter to arbitrate, and the Superior Court judge, 
on appeal, was in error in failing to determine the facts, and in concluding 
that the widow was estopped a s  a matter of law by her agreement to 
arbitrate. 
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PETITION and motion, heard on appeal from the clerk of the 
Superior Court, before Grady, J., a t  February Term, 1922, of (100) 
CRAVEN. 

The petition was filed in June, 1921, by Mrs. R. J. Meadows, widow 
of E. H. Meadows, deceased, before the clerk of the Superior Court, 
acting as probate judge of said county, to recall letters of administration, 
issued in part to petitioner and set aside the same as to her, with a view 
of enabling her to dissent from her husband's will and file her petition 
for dower and year's support, etc., as in case of intestacy. 

In  support of her petition her affidavit is filed to the effect that her 
husband died in said county on 21 January, 1921, leaving a last will and 
testament and appointing petitioner and two of his nephews as coexecu- 
tors of said estate. That on 24 January, 1921, on application, said will 
was duly admitted to probate and letters issued to the three executors 
named, and they were qualified pursuant thereto. That  a t  the time of 
her said qualification, and for some time thereafter, from the continued 
and constant anxiety and strain from her husband's last illness, she was 
utterly broken down and mentally and physically incapable of attending 
to any business or of understanding the effect of what she was doing. 
That she signed papers as she was advised and instructed, but she did 
this mechanically, as she was told, and without knowing a t  the time 
what she was doing, and the effect of the same. That  she did not know 
the contents and was not in a condition to  consider or weigh any matter 
of business, etc. 

These allegations were fully denied in opposing affidavits, and on the 
hearing before the clerk the motions were denied, he being of opinion 
that the petitioner's allegations of fact were not sustained. On appeal 
to the Superior Court a jury was impaneled as requested by petitioner, 
to determine the essential and pertinent facts, and pending the hearing, 
the court being of opinion that petitioner was estopped in her application 
by reason of having entered into an arbitration agreement of date 25 
January, 1921, and an award pursuant thereto concerning the title and 
claim to certain property in dispute chiefly between the petitioner and a 
granddaughter of the testator, without otherwise considering the facts 
offered, and on account of the estoppel entered judgment that the peti- 
tioner was not entitled to renounce her office or to claim dower or year's 
allowance, and that said petition be dismissed a t  her costs. From this 
judgment, petitioner, having excepted, appealed. 

Aydlett & Simpson and R. A. Nunn  for petitioner. 
Guion & Guion for respondents. (101) 

C. R. Pugh and Moore & Dunn for Mary  Meadows Stratton, 
respondent. 
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HOKE, J. It is the approved practice in this jurisdiction that courts 
having power to admit wills to probate may, in proper instances and on 
motion and due notice made in apt time, set aside ,-he proof of a will in 
common form had before them and recall letters of administration or 
other orders made in such proceedings, or modify same, where i t  is 
clearly made to appear that their adjudications and orders have been 
improvidently granted, or the court has been imposed upon or misled 
as to the essential and true conditions existent in a given case. The 
principle is referred to and to some extent considered in the recent case 
of I n  re Johnson, 182 N.C. 522-524, the Court citing for the position 
Edwards v. Edwards, 25 N.C. 82. It is also noted in that case that on 
such a motion and inquiry a jury trial is not allcwed as of right, but 
the matters in dispute are properly dealt with as questions of fact by the 
court before which the action is pending, or to which i t  may be carried 
by appeal, citing In  re Battle, 158 K.C. 388; Taylor v. Carrow, 156 
N.C. 6 ;  Edwards v. Cobb, 95 N.C. 5. 

True, the court in such a case may, if it so desires, impanel a jury 
on the essential and pertinent questions presented, but like the disposi- 
tion of feigned issues, in the old equity practice, the verdict is not neces- 
sarily controlling, but is to be regarded only as an aid to correct conclu- 
sion by the court, which may accept and act on or disregard i t  as it may 
deem best and right, the responsibility and ultimate decision of all perti- 
nent matters being with the court. 2d Beach Modern Equity, sec. 666. 

I n  the present case the clerk, after fully considering the petition and 
the affidavits offered in its support, has rejected th3 application, finding 
that the allegations are not supported by the evidence. On appeal, the 
court, without considering the evidence on the principal questions, has 
dismissed the petition, being of opinion that the petitioner is estopped 
by having entered into an arbitrtation agreement touching certain dis- 
puted matters in volved in the inquiry, but we do nct concur in this view. 
This alleged arbitration entered into on 25 January, the day after the 
vill was admitted to probate, seems to concern chiefly certain personal 
nronertv, the title to which n.ac in di~pute  between the petitioner and 
Mrs. Stratton, a granddaughter of the testator, and as to which both are 
claiming, not under the will, but against it, and its does not sufficiently 
appear that either the agreement or the award should necessarily and 
as a conclusion of lamr operate as an estoppel in the. matter. Apart from 

this, a persual of the record will disclose that the intestate died 
(102) on 21 January. The will was admitted to probate on 24 January, 

and the arbitration agreement was entered into on 25 January, 
and the arbitration agreement was entered into on 25 January, the next 
day, and both the allegations and the evidence offered by the petitioner 
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are broad enough to include and apply to both the probate of the will, the 
qualification, and the agreement to arbitrate, and we are of opinion that 
this must be heard and considered by the appellate court. 

We were cited by counsel for the appellee to a number of decisions of 
this Court to the effect that where a widow or other who has offered a 
will for probabte and qualified as executrix thereunder and entered on the 
duties of her office, or knowingly taken property thereunder, may not 
afterwards be allowed to resign or to further dispute or question the 
validity of the will or the disposition of property made thereunder. See 
McIntire v .  Proctor, 145 N.C. 288; Tripp v. Nobles, 136 K.C. 104; Sume 
v. Badger, 92 N.C. 712; Mendenhall v. Mendenhall, 53 N.C. 287. But 
in those cases it appears that the parties affected were clothed through- 
out in their right mind and in reasonable apprehension of what they 
were doing. I n  none of them was the question presented as i t  appears 
in this record, where there is a direct application to recall the letters 
issued to the petitioner and set aside her qualification, on allegations 
with supporting evidence that she was a t  the time mentally and physi- 
cally disqualified from attending to the business in hand or having any 
intelligent concept of what she was about. See In  re Shuford's Will, 164 
N.C. 132, and cases cited. 

We are, of course, making no comment on the truth or probability of 
petitioner's statement one way or the other. That is entirely a matter 
for the appellate court who may be called on to review the action of the 
clerk. But we are of opinion, as stated, that the evidence offered must 
be considered and the matter determined thereon as the right and justice 
of the case may require. 

This will be certified that the judgment dismissing the petition be set 
aside and the cause further heard on the competent evidence offered. 

Reversed. 

Cited: Clark v .  Homes, 189 N.C. 711; Bank v. Bridgers, 207 N.C. 95; 
Meadows v. Meadows, 216 N.C. 415; I n  re Will of  Smith, 218 N.C. 163; 
In  re TYill o f  Hine, 228 N.C. 410; In  re Will of Puett, 229 N.C. 11; In  re 
TVill of Covington, 252 N.C. 554; Joyce v. Joyce, 260 N.C. 739; Bank; v. 
Stone, 263 N.C. 387; In  re Estate of Lowther, 271 N.C. 353. 
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J. T. EDWARDS AND WIFE ET AL. v. GEORGE HI. SUTTON ET AL. 

(Filed 14 March, 1923.) 

Judgments-ConsentTenants in Common-Commissioner to Sell Land- 
Division of Land - Interest - Equity - Judgment Set Aside - Pro- 
cedure. 

Where the action involves the validity of a deed given to an heir a t  law 
of the deceased owner of lands, and a division of his other lands among 
his heirs a s  tenants in common, and a consent judgment has been entered 
establishing the validity of the deed and directing a division of the other 
lands to be made by the grantee heir a t  law, his report to  have the effect 
of a decree of the court, all parties waiving the right to  except: Held, upon 
exception to the report by one of the parties, that the division thus made 
was inequitable, and upon the finding of the judge that the one appointed 

an interested party and had not made division of all of the lands, 
the consent judgment should be set aside in toto, in  the exercise of the 
equitable jurisdiction of the court, and its order referring the matter to 
the clerk of the court to appoint commissioners to sell, and further pro- 
ceedings to be had for the dirision according to the regular proceeding and 
practice of the court was a proper one. 

STACY, J., concurs in result. 

APPEAL by  plaintiffs from Lyon, J., a t  chambers. 
(103) N. G. Sutton died intestate 3 February, 1919, and this action 

was for the purpose of dividing his lands, and also to declare 
null and void certain deeds in possession of the defendant, George E. Sut- 
ton, which had been executed by N. G. Sutton and wife, but  which it was 
alleged had never been delivered to the grantees therein named. 

All the parties, whether plaintiff or defendant, were children of the 
said N. G.  Sutton and tenants in common, subject to the dower interest 
of his widow, who was not joined as a party to the action, but came in 
later and signed the consent judgment which it is sought by  this proceed- 
ing to have set aside. 

When the case came on for trial a t  the June Term, 1921, of Lenoir, 
all the parties, including said widow, agreed upon a settlement and 
method of division of the lands of N. G.  Sutton, the plaintiffs relin- 
quishing the contention tha t  certain deeds in the possession of George E. 
Sutton had never been delivered, and it was agreed that  said George E. 
Sutton should be authorized to divide all the lands owned by N. G. Sutton 
a t  the time of his death which were not covered b,y the said deeds, the 
division to be made by George E. Sutton, one of the defendants, "accord- 
ing to his views of what is necessary to make an  equal and equitable 
partition in value, so tha t  the acreage assigned to each child by George E. 
Sutton, added to the lands conveyed to each of the children in said 
deeds, should constitute a fair and equitable partition of the lands of 
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said N. G. Sutton, and with power in George E. Sutton to pay such 
sums as might be necessary to make such partition equitable out of the 
personal estate of N. G. Sutton, of which said George E. Sutton was 
administrator." 

Under the terms of said consent judgment the said George E. Sutton 
was to report to the court in writing in 60 days from the adjournment 
of the June term, all of the parties "agreeing in advance to waive any 
right to file exceptions thereto, and agreeing that the report should be 
confirmed and entered as a decree of the court." 

The said George E. Sutton did not file his report until 22 Sep- 
tember, 1921. One of the defendants, L. A. Sutton, who is the (104) 
appellee, filed a petition a t  October Term, 1921, of the Superior 
Court, alleging that the division of the lands as shown in the report of 
George E. Sutton was inequitable, and moved to set aside the report and 
requested the court to appoint three commissioners to divide the land. 
Affidavits were filed on both sides. The judge refused to set aside the 
judgment in toto, but held that the division of the lands as provided 
for in said judgment should be vacated for that certain of the lands of 
the late N. G. Sutton were not divided; and further, that the person 
designated under the consent judgment to make such division was inter- 
ested in the subject-matter thereof, and adjudged that the partition be 
vacated and set aside and the proceedings be transferred to the clerk of 
the Superior Court with directions to appoint commissioners for that 
purpose. From this judgment all the parties, except L. A. Sutton, ap- 
pealed. 

Dawson & Wallace and Cooper, Whitalcer & Allen for plaintiffs. 
Ward & Ward for L. A. Sutton. 

CLARK, C.J. This was a motion to set aside the consent judgment 
for the division of lands, in which judgment it was recited that it was 
agreed that certain deeds in the possession of George E. Sutton, which 
i t  is alleged had never been delivered by the intestate, should be accepted 
as valid. 

The judge, while declining to set aside the consent judgment in full, 
held that the division of the lands as provided for in said judgment 
should be vacated for that all the lands of the late hT. G. Sutton were 
not divided; and further, for that the person designated under the con- 
sent judgment to make such division was interested in the action and 
subject-matter thereof. There was also strong evidence before the court 
to show gross inequality in the partition, as reported. The report of 
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George E .  Sutton, appointed to  make the partition, was not filed within 
the time specified by the consent judgment. 

It is a well settled principle of law that no man should be a judge in 
his own case. White v. Connelly, 105 N.C. 69, arid cases cited thereto 
in the Anno. Ed. For this reason, and because there had not been a 
complete division of all the lands, we think the judge was well within 
his equitable juridiction in setting aside the report of the referee and 
referring the matter to the clerk of the court to appoint commiz' -loners 
and to proceed regularly for the division of the real estate in question. 

As the judge finds tha t  all the lands of the late N. G. Sutton have not 
been divided, i t  seems that  i t  was proper also to set aside the agreement 
as to the deeds which it was alleged were in the possession of Gorge E. 

Sutton, and which had not been delivered by N. G. Sutton to 
(105) the parties named therein. The two matters involved seem so 

intermingled that  i t  was impracticable to set aside a part of 
the consent order without setting i t  aside in toto. Indeed, the appellants 
in their assignment of error allege that  the court "clould not in effect set 
aside a part  of the consent judgment without setting aside the whole 
thereof." 

Upon a review of the facts found, we think that  the judgment should 
be modified by setting aside the whole of said judgment and directing a 
settlement of the matters in controversy according to the regular pro- 
cedure and practice of the courts. The judgment, therefore, is thus 

Modified and affirmed. 

STACY, J., concurs in result. 

Cited: Overton v. Overton, 259 N.C. 37. 

JOHN E. FOWLER ET AL. V. J. B. WINDIZRS ET a. 

(Filed 14 March, 1923.) 

1. Judgments-Consent-~~odiAcation-Courts-Interlocuto Orders. 
The principle upon which the court may not modify a consent judgment 

entered with the approbation of the court, in the absence of fraud or mis- 
take, applies t~ final jud,ments, and not to interlocutory orders entered by 
consent, when they do not infringe upon the rights of the parties. 

2. Same. 
Where there is a dispute between the parties as to  the title and the rent 

one of them should pay to each of the others for a hotel, and a consent 



N.C.] SPRING TERM,  1923. 111 

order has been entered that the tenant pay rent in  a certain monthly amount 
to the receiver for the furnished hotel, and thereafter it  is made to appear 
that by the legal action of one of the parties the tenant has been compelled 
to spend money for refurnishing the hotel: Held, the consent order was 
interlocutory, and a subsequent modification did not substantially affect 
the right of the parties, ordering that the tenant apply the rent money to 
his expenditures in refurnishing the hotel, and it was permissible for the 
court to enter i t  without the consent of the parties, upon requiring the 
renter to execute a sufficient bond to secure the final judgment. 

APPEAL by plaintiffs from Cranmer, J., a t  chambers in Kenansville, 
15 December, 1922, from SAMPSON. 

On 5 July, 1920, the plaintiffs, J. E. Fowler and P. F .  Stevens, and 
the defendant J .  B. Winders conveyed the hotel and lot in Clinton to the 
plaintiff F. H. Partrick for the sum of $20,000, one-third of which was 
paid in cash and notes given for the deferred payment secured by deed 
in trust to A. M. Graham, trustee, and duly recorded. 

There being default in payment, Partrick and vendors reached 
an agreement whereby on 31 March, 1921, Partrick agreed to (106) 
reconvey the same to said Fowler, Stevens, and Winders, and 
Partrick executed such deed of reconveyance to Fowler and Stevens, con- 
veying to them a two-thirds undivided interest in said property and sur- 
rendered possession to them; but said J. B. Winders declined to accept 
reconveyance of his one-third interest. Said Fowler, Stevens, and Winders 
allege that they rented the said property and hotel building to the de- 
fendant W. L. Carleton a t  the price of $150 per month, agreeing, how- 
ever, that $125 per month should be the rental until certain stipulated 
repairs were completed. Said repairs were completed about the last of 
July, 1922, but the defendant Carleton claims that he leased the premises 
from said Fowler, Stevens, and Winders for three years from and after 
1 February, 1922, a t  the price of $125. 

This action asks that the plaintiff Fowler and Stevens and the defend- 
ant Winders be declared the owner of said property, free from any 
encumbrance by reason of the deed of trust, that  said trustee Graham be 
directed to cancel the same, and that the note be canceled and surren- 
dered to said Partrick. Further, that said lands and property be sold 
for a division by the said Fowler, Stevens, and Winders; that plaintiffs 
Fowler and Stevens recover of the defendant W. L. Carleton two-thirds 
of the monthly rental for said premises a t  the rate of $150 per month 
from 1 August, 1922, and for the appointment of a receiver to take 
charge of said premises and have a proper accounting. 
14. E. Britt was appointed temporary receiver on 19 October, 1922. 

The sheriff was directed to put him in possession of the same, but not to 
disturb TV. L. Carleton, the tenant, until his term was decided by a jury. 
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It was admitted that the defendant W. L. Carleton paid his rents 
from 1 February, 1922, to 1 August, 1922, a t  the rate of $125 per month, 
and made certain repairs, and that about 1 August,, 1922, said Partrick, 
under claim and delivery, took possession of cer1,ain furniture in the 
hotel. 

On 6 Decen~ber, Cranmer, J . ,  entered an order, wqich was consented to 
by all parties, that M. E. Britt should be made permanent receiver; that 
he should sell for cash certain personal property belonging to Fowler, 
Stevens, and Winders, to wit: certain brick, lumber, paints, etc., left 
over from the repairs on the hotel, and that the tenant, W. L. Carleton, 
pay into tlie clerk's office the rent tlien due a t  the rate of $125 per 
month, two-thirds of the same for the benefit of tlie plaintiffs Fowler and 
Stevens, who shall receive the same without prejudice, and that he con- 
tinue to make such payments monthly and give :t solvent bond to be 
approved by the clerk for such damages as may be recovered against him 
on account of the rental contract as may be found by the jury upon a 
final determination of the cause. 

On 15 December, 1922, "after notice, and on motion of the de- 
(107) fendant TI7. L. Carleton for modification oC the order entered on 

6 December, plaintiffs being represented by Henry E. Faison, 
attorney, and the defendant Carleton being represented by A. M. 
Graham, attorney, and i t  appearing to the court thal, as contended by the 
defendant Carleton, he rented the property in question as a furnished 
hotel, and since the beginning of his term he has bem dispossessed of cer- 
tain furniture which pa as in the hotel at  the time he rented the same, and 
that he has been compelled to buy other furniture in substitution for that 
taken from him under claim and delivery by T. H.  Partrick, plaintiff, to 
the amount of $1,285, and it further appearing the,t the monthly rental 
for said furnished hotel was $125 per month; and i t  being further admitted 
that all rents have been paid in full until 31 July, 1922," it was ordered 
by the court that the order made 6 December, 3922, be modified by 
directing that tlie defendant Carleton, "in lieu of paying monthly rental 
t,o the receiver heretofore appointed, shall execute a good and sufficient 
bond with two sureties to be approved by the clerk of the court in the 
sum of $1,500, payable to the plaintiffs Fowler and Stevens on condition 
to  be void if the defendant W. L. Carleton shall pay all rents which may 
be finally adjudged against him for the months intervening from 1 
August, 1922, to the month of June, 1923; and beginning with the month 
of June, 1923, the defendant shall pay the monthly rental of $125 as 
provided in the former order of 6 December." From this order modifying 
the order of 6 December, 1922, the plaintiffs Stevens and Fowler ex- 
cepted and appealed. 
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Henry E .  Faison and B. H .  Crumpler for plaintiffs. 
A. M.  Graham for defendants. 

CLARK, C.J. The plaintiffs appealed upon the ground that the con- 
sent order could not be modified by the court. 

This consent order was an interlocutory order in the cause, and has 
validity because of the approval of the judge, and was subject to modifi- 
cation by the judge like any other interlocutory order, provided i t  did 
not infringe upon the rights of the parties, which does not appear. 

The principle that in the absence of fraud and mistake a consent 
judgment cannot be modified except by consent applies to final judg- 
ments; and, also, where a party has acquired rights in the final result 
which would be jeopardized by a change in the terms of such consent 
judgment. It has no application where, as in this case, there was an 
interIocutory judgment for the payment of the rent of a furnished hotel 
and by reason of the defendant being dispossessed of certain furniture by 
action of the plaintiffs there has been a material change in the status 
of the defendant. Both parties being represented, the defendant 
was permitted to give surety, instead of paying over said rent, (108) 
until the amount of the deferred rent should aggregate the 
amount expended in refurnishing the hotel. 

The final judgment will determine the contention of the parties, and 
the acceptance of a bond in lieu of payment of the rents n.as an inter- 
locutory matter which rested in the discretion of the judge upon the 
facts found by him as to the change in the status caused by the action of 
one of the plaintiffs in depriving the defendant of the furniture in the 
hotel pending the litigation. 

Affirmed. 

Cited: Holes v. Land Exchange, 219 N.C. 652; Harris v. Hughes, 220 
N.C. 478. 

W. M. BUNN AXD JOHN ANDERSON v. CHARLES F. DUNN. 
W. C. REDDING ET UX. v. CHARLES F. DUNN. 

m. c. REDDING v. m I L L  LYNCH AND SULA LYNCH. 

(Filed 1 4  March, 1923.) 

Appeal a n d  E r r o r  - Assignments of E r r o r  - Records -Br ie f sRules  of 
C o u r t D i s m i s s a l .  

Appellant is required to set out his assignments of error in the record, 
and discuss them in  his brief, or they will not be considered by the Supreme 
Court on appeal, under the rules regulating eppeals. 
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APPEALS by Charles F. Dunn from Cranmer and Lyon, J.J., a t  August 
and November Terms, 1922, and January Special Term, 1923, of LENOIR. 

Cowper, Whitaker & Allen for Bunn and Anderson. 
Cowper, Whitaker & Allen for Redtling and wije. 
Dawson & TVallace for Lynch and wife. 
Charles F .  Dunn, in propria persona, for appellant. 

STACY, J. On 1 August, 1922, W. M. Bunn and John Anderson com- 
menced an action against Charles F. Dunn to have a certain alleged tax 
deed, issued to the defendant by the sheriff of Leroir County, declared 
inoperative and void, and to remove same as a cloud on plaintiffs' title. 
Defendant filed answer, and a t  the August Term, 1!322, he applied to the 
court for the appointment of a receiver to take charge of the premises, 
etc., upon the ground that the civil issue docket was congested and that  
the present case, in all probability, would not be reached for trial under 
about two years. His Honor, Cranmer, J. ,  found that W. M. Bunn mas 
amply solvent, and declined to appoint a receiver. From this order the 
defendant Charles F. Dunn appealed. 

The record is silent as to when the case of Charles F. Dunn v. 
(100) William Lynch and Szila Lynch was instituted; but at  the Octo- 

ber Term, 1922, the plaintiff therein, Charles F. Dunn, applied 
to the court for the appointment of a receiver upon the same grounds a 
similar application was made in the case of Bunn afid Anderson v. D~rnn. 
The motion was continued from the October Term to the November 
Term, 1922 a t  which time his Honor, Cranmer, J., found that the appoint- 
ment of a receiver was unnecessary, and hence declined the application. 
From this order the plaintiff Charles F. Dunn appealed. 

On 16 June, 1921, W. C. Redding and wife, Marcidie Redding, com- 
menced an action against Charles F. Dunn to have a certain alleged tax 
deed, issued to the defendant by the sheriff of Lenoir County, declared 
inoperative and void, and to remove same as a cloud on plaintiffs' title. 
This cause came on for hearing before his Honor, Lyon, J., at  the 
January Special Term, 1923, and was submitted on an agreed statement 
of facts. Upon the facts agreed, his Honor found that the defendant's 
tax deed was void and of no effect. Judgment was rendered for the plain- 
tiffs. The defendant Charles F. Dunn gave notice of appeal. 

Charles F. Dunn, representing himself, and wishing to appeal in these 
three cases from orders and judgments rendered by the Superior Court 
of Lenoir County, has docketed here a single record containing the 
pleadings, orders, judgments, and affidavits in all three cases; and, in 
the same record, three briefs have been inserted by the appellant. There 
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are no assignments of error appearing on the record, and no exceptions 
are discussed in the briefs. I n  the case of Bunn and Anderson v. Dunn 
there is no proper statment of case on appeal. I n  each of the others i t  
was adjudged that  the record proper should constitute the  statement of 
case on appeal. 

On motion of appellees, we are compelled to dismiss the appeal in each 
case for noncompliance with the rules. The irregularities are too patent 
to  admit of discussion. 

Appeal dismissed. 

Cited: May v. Menzies, 186 N.C. 147. 

GREENSBORO MORRIS PLAN COMPANY AND HARE'S MOTORS O F  
CAROLINAS, IKC., v. J .  I. PALMER AND C .  S. PALMER, GUARDIAN AD 

LITEM OF J. I. PALMER. 

(Filed 14 March, 1923.) 

1. Infants-ContractscDisaffirmance-Void Contracts. 
Concerning personal property, and excluding contracts for necessaries 

and such contracts as  a minor is authorized by statute to make, an infant 
may during his minority avoid his contracts, and such avoidance, when 
effected, is irrevocable and renders the contract void a b  initio. 

2. Same--Torts-Rfisrepresentations as to Age--Fraud a n d  Deceit. 
The principle upon which an infant may avoid his executory contract 

rests upon the policy of the law to protect him during his minority from 
designing persons, etc., and his right to a disaffirmance, though frequently 
it may be injurious to the other contracting party, is not affected by the 
fact that he had misrepresented his age, or appeared in maturity to have 
reached the age of discretion, and relying thereon the other party had 
entered into the contract he has disaffirmed. 

While an infant may be held responsible in damages for a pure tort 
unconnected with a contract upon which the lam does not render him 
liable, it is otherwise he disaffirms a contract of this character, which 
the policy of the law permits him to disaffirm. 

4. Same--Actions-Form of Action. 
Where the damages sought in the action are  based upon an executory 

contract of an infant concerning which it  is the policy of the law to render 
void upon his disaffirmance, the form of the action in alleging the tort of 
the infant in inducing the other contracting party to enter into the eon- 
tract by misrepresenting he mas of full age, is ineffectual to produce a 
different result. 
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5. Same--Benefits Retained-Vendor and Purchaser-Consideration Paid. 
Where a minor has purchased an automobile truck, paid partly for it, 

mortgaged i t  to obtain part of the purchase price, and given his notes to 
the seller secured by chattel mortgage for the balance, and the truck has 
been seized and sold under the liens: Held,  the principle which forbids 
the minor to retain a benefit from his contract after disaffirmance applies, 
but he may recover the part payment he has made to the purchaesr, in- 
cluding that borrowed for the purpose; and the fact that he has receired 
and spent money he has earned in the operation of the truck does not affect 
the result. 

STACY, J., dissenting. 

APPEAL by plaintiffs from Harding, J., a t  September Term, 
(110) 1922, of GUILFORD. 

The plaintiffs brought suit ot recover $1,308 as damages for 
false representation and deceit. They alleged that on 19 July, 1920, the 
defendant J. I .  Palmer was only nineteen years old, but had the appear- 
ance of a man of full age, and was emancipated and married; that a t  
that  time he was engaged in the business of hauling lumber and falsely 
represented to them that he was over twenty-one, by means of which he 
deceived them and induced them to sell him a truck a t  the price of 
$3,014.32, to secure which he executed his note and chattel mortgage on 
the truck. It is admitted that he paid the Hare's Motors $1,016.91 
and the Greensboro Morris Plan $1,006.32, and that under proceedings 
in claim and delivery the truck was seized and sold by the plaintiffs for 
$700. The plaintiffs further alleged that of the payments made $1,223.23 
was money made by using the truck. The defendant for the purpose of 

his motion for judgment did not deny that he was a minor, or 
(111) that he made the alleged false representation. He  moved for 

judgment upon the pleadings, and Judge Harding held that the 
plaintiffs could not recover either on contract or ir tort, and adjudged 
that the plaintiffs should take nothing by their action, and that the de- 
fendant should recover of the Hare's Motors $1,016.91 and from the Mor- 
ris Plan Company $1,006.32. with interest on such surns from 1 December, 
1920. The plaintiffs excepted and appealed. 

Brooks, Hines & Smith and B .  D. McCubbins for plaintiffs. 
Shuping, Hobbs R. Davis for defendant. 

ADAMS, J. It may be remarked in the beginning that the controversy 
is not concerned with real estate, and that in this jurisdiction the law 
has been declared with respect to an infant's right to avoid his contract 
relating to personal property. Omitting reference to contracts for neces- 
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saries, and to such contracts as a minor is authorized by statute to make, 
the Court has held that an infant may, during his minority, avoid his 
contract relating to  personal property, and that such avoidance, when 
effected, is irrevocable and renders the contract null and void ab initio. 
Pippen v. Ins. Co., 130 N.C. 23; Norwood v .  Lassiter, 132 N.C. 56; Austin 
v. Stewart, 126 N.C. 525; S. v .  Howard, 88 N.C. 651; Devries v. Maxwell, 
66 N.C. 45; S. c., 68 N.C. 401 ; Hislop v. Hoover, 68 N.C. 141 ; Freeman 
v. Bridger, 49 N.C. 1 ;  Francis v .  Felmit, 20 N.C. 637; Chandler v. Jones, 
172 N.C. 569. 

This doctrine seems to be established. It is approved and maintained 
with practical unanimity, and while the infant's right to disaffirm his 
contract may sometimes be exercised to the injury of the other party, the 
right nevertheless exists for the protection of the infant against his own 
improvidence, and may be exercised entirely in his discretion. 1 Elliott 
on Contracts, see. 302; 3 Page on Contracts, sec. 1593; Dibble v .  Jones, 
58 N.C. 389. And fraud is not a bar to the exercise of the infant's 
right to disaffirm. Indeed, i t  is generally held that if an infant is sued 
on his contract, his fraud in procuring the execution of the contract will 
not prevent his disaffirmance, or, as stated by Judge Cooley, "All the 
cases agreed that if an infant is sued on his contract, his fraud will not 
preclude his relying upon his infancy as a defense in that suit." 1 Cooley 
on Torts, 188 n ;  Kirkham v .  Wheeler-Osgood Co., 14 Ann. Cas. 535 n ;  
Rosa v. h'ichols, 6 A. L. R. 413 n ;  Loan Assn. v. Black, 119 N.C. 323. 

But an infant is liable for his torts. There can now be no doubt as 
to his liability for the commission of a pure t o r t a  "tort simpliciterH- 
which is disconnected with contract. Moore v. Horne, 153 N.C. 
415; Kron v. Smith, 96 X.C. 393; Crump v. McKay, 53 N.C. 35. (112) 
There is authority to the effect that if the tort be connected 
with his contract, the question of his liability may be resolved by the 
time a t  which the tort is committed, or by the relation which the wrong 
sustains to the subject-matter of the agreement, or by the question 
whether the contract is substantidly the ground of the action. For ex- 
ample, it is the generally accepted view that infancy is a defense to an 
action for false representation as to anything which is essentially the 
subject-matter of the contract. This principle is applied in Fitts v .  Hall, 
9 N.H. 441, one of the cases on which the plaintiffs rely, in which Parker, 
C.J., said: "If the tort or fraud of an infant arises from a breach of con- 
tract, although there may have been false representations or concealment 
respecting the subject-matter of it, the infant cannot be charged for this 
breach of his promise or contract, by a change of the form of action. 
But if the tort is subsequent to the contract, and not a mere breach of 
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it, but a distinct, willful, and positive wrong of itself, then, although it 
may be connected with a contract, the infant is liable." 

The difficulty frequently encountered is in the practical application 
of these principles, for the courts are not in accord as to when the alleged 
tort is independent of or is essentially connected with the contract, or 
when the contract is the substantial basis of the action. This, perhaps, 
is the chief cause of the marked difference of opinion expressed in the 
decisions of various jurisdictions in this country. To reconcile the con- 
flict of opinion is impossible, and we must determine the question pre- 
sented in the appeal by adhering to the principles vhich is our judgment 
are consonant with the policy outlined in former decisions and with the 
fundamental principles of the law affecting contracts made by those of 
immature years. 

The first decisions on the question before us were rendered in the reign 
of Charles 11. I n  1665 the English rule was established in Johnson v. Pye, 
1 Lev. 169; 1 Keb. 913; 83 Eng. Rep. 333, 1312, 13'17; Sid., pt. 1, p. 258. 
Following is the case as reported: "The defendant affirms to the plaintiff 
that he was of full age, on which the plaintiff lends him the money. 
And he takes his security (a  mortgage) when in truth he was only twenty 
and a half. Then he avoids his security. And a diffsrence was taken be- 
tween torts and contracts of infants, for though infants will not be bound 
for contracts, yet they will be bound for torts. But though infants will 
be bound for actual torts, as trespass, etc., which are vi e t  contra pacem, 
yet they will not be bound by those which sound in deceit, for if they 
should be, all the infants in England would be ruined. And according 
to Keble, Keeling, J., said: 'Such torts that must piunish an infant must 
be vi  et armis, or notoriously against the publick; but here the plaintiff's 

own credulity hath betrayed him.' And Windham, J., said: 
(113) 'The commands of an infant are void; and for such he shall 

never be attainted a disseisor; much less ahall he be punished 
for a bare affirmation. . . . Also, by this means all the pleas of in- 
fancy would be taken away, for such affirmations are in every contract.' " 
57 L. R .  A. 675. 

This decision has been vigorously assailed on the ground that i t  is 
dubious, and that the disposition of the case is uncertain; but in England 
i t  has withstood all assaults and "has been stolidly followed again and 
again as the highest authority, and i t  is now firml~r established in that 
country as law that an infant is not liable a t  law for his deceit in induc- 
ing a contract." 57 L.R.A. 675 n. 

I t  is in this country that the confusion has arisen. Here the drcisions 
are in hopeless conflict. In  the summarv of the note just cited it is said 
thnt the weight of authority here is against the English rule, but Cooley 
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says tha t  the  tendency here is with the  English cases. 1 Cooley on 
Torts, 186. Perhaps nowhere has the decision in Johnson v. Pye  been 
criticised with more force and clearness than in two of the cases cited 
in the plaintiff's brief. I n  Fit ts  v. Hall, 9 N.H. 741, Parker, C.J., said: 
"The next question is whether this action can be maintained against 
the defendant for the fraudulent representation that  he was of age, by 
reason of which the plaintiff was induced to sell him the hats, on a 
credit, and to take his note. . . . If infancy is not permitted to  pro- 
tect fraudulent acts, and infants are liable in actions ex delicto, whether 
founded on positive wrongs or constructive torts or frauds (2 Kent 197), 
as for slander (Noy's Rep., 129, Hodsman v. Grissel), and goods con- 
verted (auth. ante) ,  there is no sound reason that  occurs to us why an in- 
fant should not be charegable in damages for a fraudulent misrepresenta- 
tion, whereby another has received damage. . . . But  the representa- 
tion in Johnson v. Pye, and in the present case, tha t  the defendant was 
of full age, was not part  of the contract, nor did i t  grow out of the 
contract, or in any way result from it. It is not any part  of its terms, 
nor was i t  the consideration upon which the contract was founded. No  
contract was made about the defendant's age. The sale of the goods 
was not a consideration for this affirmation or representation. The repre- 
sentation was not a foundation for an action of assumpsit. The matter 
arises purely ex delicto. The fraud was intended to induce, and did induce, 
the plaintiff to make a contract for the sale of the hats, but  that  by no 
means makes i t  part  and parcel of the contract. It was antecedent to  
the contract; and if an infant is liable for a positive wrong connected 
with a contract, but  arising after the contract has been made, he may 
well be answerable for one committed before the contract was entered 
into, although i t  may have led to  the contract." 

And in Rice v. Royer, 108 Ind. 472, Elliott, C.J., uses this 
language: "It is evident from this brief reference to the authori- (114) 
ties that  it is not easy to extract a principle that  will supply 
satisfactory reasons for the solution of the difficulty here presented. I t  
is to be expected that  we should find, as we do, stubborn conflict in the 
authorities as to the question here directly presented, namely, whether an 
action will lie against an  infant for falsely representing himself to  be of 
full age. . . . Our judgment, however, is that  where the infant does 
fraudulently and falsely represent that  he is of full age, he is liable in 
an  action ex delicto for the injury resulting from his tort. This result 
does not involve a violation of the  principle tha t  an infant is not liable 
where the consequence would be an  indirect enforcement of his contract, 
for the recovery is not upon the contract, as that  is treated as of no 
effect; nor is he made to pay the contract price of the article purchased 
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by him, as he is only held to answer for the a c t u d  loss caused by  his 
fraud. I n  holding him responsible for the consequences of his wrong, an 
equitable conclusion is reached, and one which strictly harmonizes with 
the general doctrine tha t  an  infant is liable for his torts. Nor does our 
conclusion invalidate the doctrine that  an  infant has no power to deny 
his disability, for it concedes this, but  affirms that  he must answer for 
his positive fraud." 

I n  this opinion the Chief Justice further said that  the attempt to dis- 
criminate between pure torts and torts connected with contracts is not 
satisfactory, and tha t  it is scarcely possible to conceive a tort not in some 
way connected with contract. "It  seems to us," Ile asserts, "that the 
only logical and defensible conclusion is tha t  he is liable to the extent of 
the loss actually sustained for his tort, where a recovery can be had 
without giving effect to his contract. The test, and the only satisfactory 
test, is supplied by the answer to the question: Can the infant he held 
liable without directly or indirectly enforcing hi3 promise? There is 
no enforcement of a promise where an  infant who has been guilty of a 
positive fraud is made to answer for tht: actual loss his wrong has caused 
to  one who has dealt with him in good faith and has exercised due dili- 
gence. Nor does such a rule open the way for a designing man to take  
advantage of an infant, for i t  holds him to the exercise of good faith 
and reasonable diligence, and does not enable him to make any profit out 
of the transaction with the infant, bemuse it a l l o w  him cornpeneation 
only for the actual loss sustained. It does not permit him to make any 
profit out of an executory contract, but  i t  simply makes good his actual 
loss." 

These decisions are followed by  several courts and by  others are com- 
batted and rejected as unsound. It is insisted by  the latter that  i t  is 
not difficult to conceive of torts which are entirely disconnected with any 
contract, and that  the inevitable result of applying the decisions referred 

to  is indirectly to enforce the infant's contract, and thereby 
(115) repudiate the doctrine almost universally adhered to that  an 

infant may disaffirm and avoid his contract. This position is 
supported by eminent authority. 

I n  Slnyton v .  Barry, 175 Mass. 513, the plaintiff brought suit to 
recover damages for a sale of goods induced by an  infant's false repre- 
sentation as to his age. Denying the alleged right to  recover, the Court 
said: "The case is here on exceptions to the refusal of the presiding 
judge to  give certain instructions requested by the plaintiff, and to his 
ruling ordering a verdict for the defendant. The question is whether 
the plaintiff can maintain his action. He could not bring an action of 
contract, and so has brought an action of tort. The precise question 
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presented has never been passed upon by this Court. Merriman v. Cun- 
ningham, 11 Cush. 40, 43. In  other jurisdictions i t  has been decided 
differently by different courts. We think that the weight of authority is 
against the right to maintain the action. Johnson v. Pie, 1 Lev. 169; 1 
Sid. 258; 1 Keble 905; Grove v. Nevill, 1 Keble 778; Jennings v. Rundall, 
8 T. R. 335; Green v. Greenbank, 2 Marsh. 485; Price v. Hewett, 8 Exch. 
146; Wright v. Leonard, 11 C.B. (N.S.) 258; De  Roo v. Foster, 12 C.B. 
(N.S.) 272; Gilson v. Spear, 38 Vt. 311; 88 Am. Dec. 659; Nash v. Jewett, 
61 Vt. 501; L.R.A. 561; 18 Atl. 47; Ferguson v. Bobo, 54 Miss. 121; 
Brown v. Dunham, 1 Root 272; Geer v. Hovy, 1 Root 179; Wilt v. Welsh, 
6 Watts 9;  Burns v. Hill, 19 Ga. 22; Kilgore v. Jordan, 17 Tex. 341; 
Benjamin, Sales (6 ed.) 23; Cooley, Torts (2 ed.) 126; 2 Addison, Torts, 
par. 1314. See contra, Fitts v. Hall, 9 N.H. 441; Eaton v. Hill, 50 N.H. 
235; 9 Am. Rep. 189; Hall v. Butterfield, 59 N.H. 354; 47 Am. Rep. 
209 ; Rice v. Boyer, 108 Ind. 472; 58 Am. Rep. 53; 9 N.E. 420; Wallace 
v. Morss, 5 Hill 391. 

"The general rule is, of course, that infants are liable for their torts. 
Sikes v. Johnson, 16 hiass. 389; Homer v. Thwing, 3 Pick. 492; Shaw 
v. Coffin, 58 Me. 254; 4 Am. Rep. 290; Vasse v. Smith, 6 Cranch, 226; 
3 L. Ed. 207. But the rule is not an unlimited one. It is to be applied 
with due regard to the other equally well settled rule, that, with certain 
exceptions, they are not liable on their contracts; and the dominant 
consideration is not that of liability for their torts, but of protection 
from their contracts. The true rule seems to us to be as stated in Liver- 
pool Adelphi Loan Asso. v. Fairhurst, 9 Exch. 422, 429, where i t  was 
sought to hold a married woman for a fraudulent misrepresentation, 
namely: If the fraud 'is directly connected with the contract, . . . 
and is the means of effecting it, and parcel of the same transaction,' then 
the infant will not be liable in tort. The rule is stated in 2 Kent Com. 
(8 ed.) ,  par. 241, as follows: 'The fraudulent act, to charge him (the 
infant), must be wholly tortious; and a matter arising ex contractu, 
though infected with fraud, cannot be changed into a tort in order to 
charge the infant in trover or case by a change in the form of 
the action.' (116) 

"In the present case it seems to us that the fraud on which 
the plaintiff relies was part and parcel of the contract, and directly con- 
nected with it. The plaintiff cannot maintain his action without showing 
that there nTas a contract, which he was induced to enter into by the de- 
fendant's fraudulent representations in regard to his capacity to contract, 
and that pursuant to that contract there was a sale and delivery of the 
goods in question." 

In  a similar case the Supreme Court of Vermont reached the same 
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conclusion, Tyler, J.,  saying: '(While i t  is true, as :t general proposition 
of law, tha t  infants are liable for their torts, yet  the form of action does 
not determine their liability, and they cannot be made liable when the 
cause of action arises from a contract, although the form is ex delicto. 
A reference to the declaration in the case shows tha t  the representations 
made by  the defendant as to his age, using the concise language of 
Chief Justice Pierpont in Doran v. Smith, supra, 'enter into and con- 
stitute a n  element of the contract itself; i t  is th(3t tha t  makes them 
actionable. The contract must be alleged and proved or there can be no 
recovery. The contract is the basis of the action. The fraud is predi- 
cated up the contract.' " 

Likewise, in Mon. Build. Asso. v. liexman, 33 Rld. 133, the Court 
said: '(But i t  has also been urged that  the infants were guilty of fraud, 
and are, therefore, precluded from the benefit of iheir infancy. Whilst 
infants are protected against contracts, other than for necessaries, i t  is 
undoubtedly true that  they are liable for torts and injuries, infancy 
being a shield and not a sword, i t  does not afford a shelter for fraudulent 
acts. If the infant disaffirm an executed contract, and the specific con- 
sideration can be restored, in whole or in part ,  the infant is treated as a 
trustee of the other party, and must give i t  up ;  b ~ t  where the articles 
received by him are consumed or the money spent, the party advancing 
them is without remedy. 

"In actions ex debito arising from wrongs, as trzspass, or assault, or 
constructive torts, or frauds, infants are liable; but  the fraudulent act, 
to charge them, must be wholly tortious, for if ex contractu, though 
fraudulent, it cannot be changed into a tort to r a k e  them answer in 
trover or case. If the infant, without any contract, willfully takes anray 
the goods of another, trover lies, because i t  is a fraudulent trespass. 

('Where he affirms himself to be of age, and borrcws money, and gives 
his obligation for it,  and avoids i t  by reason of his nonage, no action 
lies against him for the deceit, because, though liable for actual torts or 
trespass, etc., which are v i  et  armis, yet  he is not bound for the action 
sounding in deceit.'' 

It would be useless to multiply such exc1:rpts. The cases cited 
(117) are fairly representative of the divergence of judicial opinion as 

to the liability of an infant for fraud in irducing the execution 
of a contract which he afterwards disaffirms. As the specific question has 
not been determined in this jurisdiction, we are confronted with the 
necessity of deciding, as suggested, which of the two opposing doctrines 
is the more nearly in accord with the general law of infancy and the 
former decisions of this Court. 

It should be noted particularly tha t  the plaintiffs filed two complaints. 
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I n  the first they set up the execution of the note and mortgage, the 
defendant's default in payment, the seizure and sale of the truck, and the 
balance due, and sought to recover the amount of such balance and to be 
declared entitled to the possession of the truck. I n  the amended com- 
plaint they inserted an allegation of deceit and prayed judgment for the 
exact amount of the indebtedness as "damages" for the fraud. I n  other 
words, they brought suit to recover judgment for $1,308 as the remainder 
"due and owing on the note and mortgage," and then, discovering that  
they could not sustain this action on the note, amended the complaint by  
setting up a tort and praying the recovery of the identical amount which 
they call "damages." Yet it is said in behalf of the defendants tha t  this 
action is based on the tort of deceit, and that  the measure of damages is 
different from what it is in an  action founded on contract. If this is 
correct, why did the plaintiff demand judgment for $1,308 first in con- 
tract  and then in tort? The answer is obvious. The alleged deceit per 
se mas not actionable; i t  was necessary to  show loss, and loss could 
be shown only by proving a breach of the contract; the breach, therefore, 
was the direct cause of the loss, even if the deceit induced the execution 
of the contract. Stripped of disguise, then, the manifest purpose of the  
action is to collect the unpaid balance of the note by transforming an 
action on contract into an action in tort. Only this and nothing more. 
Bu t  such transformation this Court has declined to permit. I n  Barnes 
v. Harris, 44 N.C. 16, S a s h ,  C.J., observed that  although an infant 
cannot be sued upon his contract, except for necessaries, and is liable in 
damages for a mere tort, a person cannot merely by changing his form 
of action charge him for a breach of contract. See, also, Poe v. Home, 
ibid., 398. And in Scott v. Battle, 85 N.C. 191, Judge Ruffin remarked: 
"Upon principle, too, i t  seems impossible to  conceive that  the law will 
ever permit that  to be done indirectly which i t  forbids to be done 
directly." Chief Justice Gibson was equally emphatic in disapproving 
this tendency. His  language is this: "The theory on which a breach 
of contract has been thus turned into a trespass is as incomprehensible 
to me as the theory on which a common recovery bars an entail; and 
why we should en~ploy any juggle whatever to tear from an infant the 
defenses with which the law has covered his wakness  is equally 
incomprehensible. I n  the American courts the hardships of par- (118) 
ticular cases, as in the earlier decisions on the statute of limita- 
tions, seems to have run away with the law; but i t  is to be remembered 
that  particular hardships are to be borne in giving effect to every general 
principal of policy. T o  fritter away the rule by  exceptions such as these 
would expose a child of the most tender years to an  action for the de- 
struction of a delicate or dangerous instrument thoughtlessly or wick- 
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edly put into his hand; for, in contemplation of law, an infant of three 
years is not inferior in discretion to  one of twenty. The mischiefs to which 
minors are exposed from the cupidity of those whose trade i t  is to pamper 
their appetites, are sufficiently depicted in Penrose v. Curren; and we 
are not disposed to surrender the principle asserted in it." Wilt v. Welsh, 
6 Watts (Pa.) ,  p. 13. 

The necessary deduction is that the defendant's alleged deceit is not an 
estoppel against his disaffirmance of the contract. The principle is stated 
by Avery, J., in Loan Association v. Black, supra: "We have discussed 
the exceptions upon the theory that the plaintiff set up the fraud in 
pleadings by way of estoppel, though there seems to be some dispute 
as to whether the amendment to the replication relating to the infancy 
of the feme defendant was ever allowed by the court. The plaintiff con- 
tends that, apart from the effect of coverture upon the validity of her 
promises and deeds, the female defendant was stopped as an infant 
from avoiding and repudiating the obligation of those instruments be- 
cause she misled the plaintiff by the representation that she was twenty- 
one years old. It is a principle as old as the common law that agree- 
ments or attempted contracts of infants are voidable a t  the option of 
the infant on attaining his majority. I t  is expresaly found here that 
there was no ratification, if such a thing had been possible where the 
double disability existed. But it is insisted that because she obtained 
money by false representations as to her age she was estopped from 
denying her obligation to pay. If the courts should sanction this doc- 
trine, the result would be that the ancient rule, established as a safeguard 
to protect infants from the wiles of designing rascals, would be abro- 
gated, and the way opened up to reckless youths to evade the law by 
lying. The courts would thereby put a premium upon falsehood and 
hold out the temptation to infants, and to others w'qo hope to profit by 
debauching them, to resort to this disreputable method of enabling the 
one t o  squander and the other to extort the patrimony intended to pre- 
pare a child for future usefulness." 

The defendant's disaffirmance rendered the contract absolutely void, 
and he is neither required to account for the use of the truck nor pre- 
vented from recovering the amount he has paid on the note and mort- 

gage. Of course, he cannot retain any property acquired by the 
(119) contract, but the truck has been sold and the proceeds retained 

by the plaintiffs. Skinner v. Maxwell, supra; Devries v .  Summit, 
supra; Hodge v .  Powell, 96 N.C. 70; Walker v. Brooks, 99 N.C. 207; 
Draper v. Allen, 114 N.C. 50; Millsaps v. Estes, 137 N.C. 545; Engle- 
bert v. Pritchett, 26 L.R.A. (Neb.) 177, and note* Wuller v.  Grocery 
Co., 16 Ann. Cas. (Ill.) 522, and note; Gillis v. Goodwin, 180 Mass. 140. 
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We have not overlooked the argument as to the effect of the defendant's 
disaffirmance of his contract, but the loss suffered by the plaintiff will 
not justify our disregard of established principles in the law of contract. 
Transactions founded in the utmost good faith often go awry and result 
in financial loss; but in the disposition of such questions we should 
remember the homely but forceful aphorism that "the hard cases are the 
quicksands of the law." We find no error in his Honor's judgment. 

Affirmed. 

STACY, J., dissenting: I recognize the force of the argument that the 
dominant purpose of the law in permitting infants to disaffirm their 
contracts is to protect children and those of tender years from their own 
improvidence, or want of discretion, and from the wiles of designing 
men. But when this right is used to relieve minors from their liability 
for torts and deliberate wrongs, the very protection which was intended 
as a shield to them becomes a sword in their hands. Jealous as the law 
may be of the rights of infants, i t  seems to me that in the case a t  bar 
this solicitude has reached the stage of "a vaulting ambition which 
o'erleaps itself and falls on t'other side." 

Fraud mill vitiate any contract at  the election of the party defrauded. 
Van Gilder v. Bullen, 159 S . C .  291. Here the plaintiff has elected to 
rescind the contract and to treat it is a nullity. With the agreement 
out of the way, what is to bar the plaintiff from proceeding in an action 
ex delicto? The suit is not to enforce the contract; it is alleged that 
there is none. The action is based upon the tort of deceit. The measure 
of damages is different from what it would be in an action founded on 
contract. The plaintiff is not entitled to recover the purchaqe price of 
the machine or the balance due under the contract, for the infant may 
have agreed to pay too much. The plaintiff is limited in its recovery 
to what it has actually lost. Burley v. Russell, 10 N.H. 184; 34 Am. 
Dec. 146. See, also, Food Co. v. Elliott, 151 N.C. 396. This is not under- 
taking to do by indirection what the law forbids from being done directly. 
There is no effort to enforce the contract, but the plaintiff's suit is to 
recover damages in an action sounding in tort. See note, 57 L.R.A., p. 
675. 

The authorities elsewhere are in hopeless conflict. They are 
fairly marshaled in the opinion of the Court. I am content to (120) 
place my dissent upon the reasons there assigned, and upon the 
additional reasons which have just been given. Without regard to the 
weight of authority-which seems to be in doubt-I hold it to be a sound 
principle of law, certainly approved in morals, that an infant who obtains 
my property by deceit injures me no less than the infant who negligently 
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destroys that which is mine. If he be liable in the lrttter case, where the 
heart is free from guilt, why should he not be required to answer in the 
former, where forsooth his moral turpitude makes the injury more repre- 
hensible on his part if not more grievous to me? The absence of a con- 
tract in the one case and its existence in the other is not a sufficient 
reason for the difference. Wallace v. Morss, 5 Hill 391. A contract in- 
duced by fraud may be rescinded and treated as a nullity by the injured 
party; and, where this is done, i t  no longer exists as a shield for the infant 
defendant. The plaintiff should not be deprived of the right to rescind 
a fraudulent contract and sue for damages simply because the one who 
practiced the fraud is a minor. This would not be making the contract 
the substantial basis of the action, but it would be in fact a distinct 
rescission of the contract and an election to sue in tort. 

Daly, F.J., in Eckstein v. Frank, 1 Daly 334 (citing in support 
authorities from New Hampshire, Massachusetts, Vermont, United 
States Supreme Court, Texas, South Carolina, and Maine), states the 
law of New York as follows: "When an infant obtains property by 
falsely representing himself to be of full age, an action of tort may be 
maintained against him, either to recover i t  back or to recover damages, 
upon the ground that  he obtained the possession of i t  wrongfully. It 
has long been the rule in courts of equity that an infant will be held 
liable where he obtains property by a false representation respecting his 
age. (If an infant is old and cunning enough,' says Lord Chancellor 
Cowper, 'to contrive and carry out a fraud, he ought to make satisfaction 
for it' (2 Eq. Ca. Ab., 515), and the good sense and justice of requiring 
him to do so has been held in the numerous cases cited to be as applicable 
in a court of law as in a court of equity." 

The decision in Loan Assn. v. Black, 119 N.C. 323, is not a t  variance 
with this position, for there the suit was brought to recover on contract. 

CLARK, C.J., concurs in dissent. 

Cited: Hight v. Harris, 188 N.C. 330; Faircloth zl. Johnson, 189 N.C. 
433; Collins v. Norfleet-Baggs, 197 N.C. 660; Cole v. Wagner, 197 N.C. 
695; McCormick v. Crotts, 198 N.C. 666; Coker v. Bank, 208 N.C. 44;  
Acceptance Corp. v. Edwards, 213 N.C. 739; Burger v. Finance Corp., 
221 N.C. 65; Buford v. Mochy, 224 N.C. 239; Williams v. Aldridge 
Motors, 237 NC. 356; Fisher v. Motor Co., 249 N.C. 619; Harrell v. 
Powell, 251 N.C. 640. 
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(121) 
W. hl. FOX, ADMINISTRATOR, v. VOLUNTEER STATE LIFE INSURAXCE 

COMPANY. 

(Filed 14 March, 1923.) 

1. Insurance-Actions-Parties. 
The administrator of the deceased insured is the proper party to bring 

an action upon contract of insurance making the policy payable to the per- 
sonal representatives. 

2. Insurance--Principal and  Agent-Torts-Delivery of Policy. 
Where the authorized agent of a life insurance company to deliver a 

policy could have delivered the same during the good health of the appli- 
cant, and delays to do so until the applicant is in ill health, and then not 
entitled to its de l i~ery  under his agreement, except for the delay: Held, 
it is for the jury to determine whether it  was the unreasonable delay of 
the insurer's agent that prevented the delivery of the policy during the 
continued good health of the applicant, and, if so, the insurer was liable 
to the beneficiaries of the deceased applicant upon the tort of its authorized 
agent. 

3. Same-I1.enliu1i1s-Stipulation+~Yaiver. 
The rules of a n  insurance company required the prepayment of the 

premium on a life insurance policy, and provided that upon the acceptance 
of the applicant by the medical examiner a t  the head office of the company 
the policy would be ill force. The local agent agreed with the insured that 
the payment was to be on delivery to him of the policy, upon the same 
condition, of which change the home office must have had kuowledge when 
it sent the policy to the local agent for delivery: Held, the stipulation as  
to the prepayment of the premium mas in favor of the insurer, which it 
had waived by its conduct. 

4. Insurance--Principal and A g e n t S o l i c i t i n g  A g e n t A g e n t  fo r  Delivery 
-Statutes. 

The soliciting agent of a life insurance company, who is also charged 
with the duty to delirer the policy to the applicant, is the agent of the 
coupany, aud makes it  liable for its agent's tort iu failing to deliver it  
within a reasonable time after its receipt by him from his principal for 
that purpose. C.S. 6457. 

5. Insurance-Principal a n d  A g e n G D e l a y  i n  Delivering Policy-Torts- 
Questions fo r  Jury-Trials. 

Where a policy of life insurance was to become effective upon the deliv- 
ery by the local agent to the applicant while he was in continued good 
health, and after the receipt of the policy by the accredited agent from 
the home office, the insured has demanded the delivery of the policy and 
tendered payment of the premium in accordance with the terms of the 
contract, and the tender has been kept good, the beneficiaries, after the 
death of the insured, may recover of the insurer the face value of the 
policy upon the tort of the agent in  failing to deliver the policy within 
a reasonable time, which is for the jury to determine. 
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-- 
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6. SarnoContracts-Consideration-Actions. 
Where a policy of life insurance would have been delivered to the 

applicant before his death, and have become binding on the company except 
for the tort of its agent in failing to deliver i t  within a reasonable time, 
the action of the beneficiaries after the death of the applicant will not fail 
on the ground that there was a want of consideration. 

WALKER and ADAMS, JJ., concurring; STACY, J., dissenting. 

APPEAL by plaintiff from Shaw, J., a t  April Term, 1922, of 
(122) MADISON. 

This was an action to recover the sum of $3,000 on account 
of the alleged wrongful and negligent failure of defendant's agent to make 
delivery of the policy of insurance issued by defendant to plaintiff in 
accordance with agreement between them. When the application was 
taken i t  was stpiluated that the premium would be paid on the delivery 
of the policy. 

The application was received in the home office of defendant in Chatta- 
nooga, Tenn., on 7 June, 1921, and was duly approved and accepted, and 
on 15 June, 1921, the policy was issued and sent to Charles Buckner, 
the local agent a t  Mars Hill, N. C., for delivery to the plaintiff's intes- 
tate. The said Charles Buckner was soliciting agent for the defendant, 
and i t  was a part of his duty to deliver policies of insurance. 

It is admitted that plaintiff's intestate was in good health a t  the time 
he made application for insurance, and the evidence is undenied that 
such good health continued for about 2 weeks after the policy was 
received by the agent for delivery; that plaintiff's intestate first became 
ill on 2 July, 1921, and developed typhoid fever, which caused his death 
on 14 July, 1921. He was a strong, healthy man, and in good health up 
to 1 July. He was engaged in hauling tan bark and hauled the last load 
on 3 July. 

The agent took the policy to the home of the plaintiff's intestate on 
6 July, 1921, and finding that  plaintiff's intestate was sick a t  that time, 
did not leave the policy, but promised to return wit11 it later in the day. 
A tender of the premium was then made, and the delivery of the policy 
demanded. At  that time the agent said: "I oughL to have delivered 
this policy some time ago. I have had this policy on hand something 
intestate after the policy was received for delivery, and that plaintiff's 
intestate after the policy was received for delivery, adn that plaintiff's 
intestate told him that he had the money to pay the premium, and 
requested agent to make delivery of the policy, and that he neglected to 
make delivery because he waited for other policies, and for a Rfr. Hyder, 
who was to make the trip with him. The agent and plaintiff's intestate 
lived a t  and a few miles from Mars Hill, respectively. 
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At the time the defendant sent the policy to its agent for delivery to 
the plaintiff's intestate, the policy was enclosed in an envelope on which 
was stamped, "You are now a policy holder in the Volunteer 
State Life Insurance Company a t  Chattanooga, Tenn." (123) 

When the plaintiff rested his case the defendant moved for 
a nonsuit, which was allowed, and the plaintiff excepted and appealed. 

Mark W. Brown for plaintiff. 
Martin, Rollins & Wright for defendant. 

CLARK, C.J. The policy of insurance in this case was issued in favor 
of the executor or administrator, the application was signed by plaintiff's 
intestate, and the plaintiff, as his administrator, was the proper party to 
bring this action. C.S. 159. 

This is not an action upon the policy itself, which was not delivered, 
but upon the wrongful act or negligence of the defendant company 
through its agent to deliver the policy in accordance with the agreement 
entered into with the intestate. 

I t  is true that if i t  had been stipulated in the application for this 
policy that the insurance applied for should not take effect until 60 days 
thereafter, and then only upon the applicant's continued health, the 
insurance company would have incurred no liability had the applicant 
died during the 60-day period. The difference between that case and 
the present is that  here the company made an agreement with the intes- 
tate, and the failure to comply with that agreement by the negligence 
of the defendant company through its agent was the cause, as the plain- 
tiff alleges, of his failure to receive the policy, and the loss accruing 
therefrom is a liability incurred by the negligence of the defendant. 

When the condition upon which the contract of insurance was to take 
effect never occurred, of course no insurance is effected; but when the 
negligence of the company to comply with the conditions specified in its 
contract for the delivery of the policy was the cause of the failure to 
deliver the same, the defendant company was liable for the loss sustained 
by the negligence of the agent of the defendant company. The defend- 
ant  by such negligence breached the legal duty which i t  owed to the 
plaintiff's intestate, and for the damage sustained thereby an action in 
tort may be maintained. 

The testimony is that the defendant adopted the custom in carrying 
on its business of accepting applications, and issuing applications therein 
for delivery by its agent, stipulating in the application that the premium 
should be paid on delivery of the policy, and that the policy would be 
in force and premiums collected therein as and from the date thereof. 
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The defendant, therefore, cannot escape liability when there is uncon- 
tradicted evidence that  but  for the unreasonable delay of its agent in 
making delivery of the policy to plaintiff's intestate, the policy would 
have been delivered while the plaintiff's intestate was in good health. 

The application for the policy was received a t  the home office 
(124) in Chattanooga on 7 June, 1921, was duly approved and ac- 

cepted by the defendant, who on 15 June, sent the policy so 
dated to its local agent a t  Mars Hill, N. C., for delivery to the plain- 
tiff's intestate. 

It has been repeatedly held that  a n  insurance company is chargeable 
with the negligence of its agent for failing for an  unreasonable time to 
forward the application and medical report for acceptance or rejection. 
Duffey v. Life Assn., 160 Iowa 19; 46 L.R.A. (N.S.) ,  25. There is 
a full discussion and collection of the cases relating t13 unreasonable delay 
in acting upon applications for insurance in Bradley v. Federal Life Ins. 
Co., 15 L.R.A. 1021, and in the notes thereto. I n  this case there was 
no negligence by any unreasonable delay in forwarding the application, 
nor in acting upon it,  but  the application was accepted and the policy 
was issued and signed on 15 June, and promptly forwarded to the 
defendant's delivering agent in an  envelope stating on the back tha t  the 
applicant was "now a policy holder in the Volunteer State Life In- 
surance Company," the defendant in this action. 

This policy, in the ordinary course of mail, should have come to the 
hands of the defendant's delivering agent on the next day, 16 June. 
H e  lived not far from the insured, who met him a few days after the 
receipt of the policy, and the agent told him that  he had the policy for 
delivery. The assured told him he was ready to pay the premium, and 
asked the agent to make delivery, which the  agent promised to do. The 
assured remained in good health until 2 July-15 days thereafter, when 
he was stricken with typhoid fever, and the agen: made no effort to 
deliver until 6 July, when he declined to deliver becmsc a t  that  time the  
assured had been taken ill. Had  the policy, when placed in the mail 
on 15 June, bccn directed to  the insured, this would have been a delivery 
in law. Lynch v. Johnson, 171 N.C. 611. The fact that  i t  was sent ad- 
dressed to the defendant's agent made the agent a trustee for the delivery 
to the insured, and it mas negligence on the part of the agent not to de- 
liver i t  in reasonable time, and this negligence was the negligence of the 
company. 

If the  defendant's agent wrongfully failed to deliver the policy within 
a reasonably short time after its receipt, during which time the plaintiff's 
intestate was in good health and ready, able, and willing to pay the 
premium on delivery, as stipulated, and plaintiff's in testate having there- 
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after become ill, the defendant could not withhold the delivery so as to 
release it from responsibility. Trust Co. v. Ins. Co., 173 N.C. 563. 

The defendant had a form of receipt attached to its application for 
advance payment of premium, and i t  was stipulated therein that the 
insurance was effective from the date of the approval of the application 
from the defendant's medical director. The agent elected to 
waive the advance payment on the premium, and stated that (125) 
the premium was to be paid on delivery of the policy. The de- 
fendant accepted the application and issued its policy with knowledge of 
the waiver and stipulation. That is, i t  agreed that the insurance was to 
be effective from the date of the approval of the application by its niedi- 
cal director, but that the premium need not be paid until the policy was 
delivered. 

In  Paul v. Ins. Co., 183 N.C. 159, i t  was held: "The time limited by 
a contract of life insurance for the payment of premiums to avoid a 
forfeiture is for the benefit of the insurer (the company), which it may 
waive by its acts and conduct." 

In  Elam v. Realty Co., 182 N.C. 602, this Court said: "This action 
is not one against the insurance company in which plaintiff is seeking 
to hold i t  liable for an obligation not contained in the written policy, 
but plaintiff sues the agent broker for negligent failure to perform a duty 
he had undertaken and assumed as agent, by which plaintiff has suffered 
the loss complained of, and in our opinion the authorities cited are 
not opposite to the question presented on the record. It is further in- 
sisted for defendant that no cause of action is disclosed because there 
is no consideration given for defendant's promise, but the better con- 
sidered decisions on this subject are to the effect that while the agent or 
broker in question was not obligated to assume the duty of procuring the 
policy, when he did so the law imposed upon him the duty of performance 
in the exercise of ordinary care." 

The liability of the agent for negligently failing to perform his duties 
is clear, and the defendant is also liable for the acts and omissions of its 
agent within the scope of his employment. The duty rests upon every 
man to so conduct his affairs whether by himself or his agent as not to 
injure another, and if he does not do so, and another is thereby injured, 
he shall answer for the damages. Inasmuch as he had made i t  possible 
for his employee to inflict the injury, it is but just that he should be held 
accountable. 21 R. C. L., pp. 844 to 846; Williams v. Lumber Co., 176 
N.C. 180. 

The soliciting agent of the defendant is made its agent and not the 
agent of the applicant. C.S. 6457. There are numerous decisions to the 
above effect. 
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The above authorities exactly apply to the case before us, and with 
the additional force that in this instance during the 15 days from the 
receipt of the policy to the time (2 July) during which the insured was 
in good health, he met the defendant's agent, who told him he had the 
policy for delivery and would deliver the same, and the assured told him 
that he was ready and able to make the payment and asked for the 
delivery, and there is the additional fact in this case that the policy 

stated on its face that i t  was in effect from its date, from which 
(126) time forward payments of premiums were to be counted, and 

the defendant was aware of the agreement that the company 
waived payment of the advance premium until its agent should make 
delivery. 

Whether a policy is for life insurance or for fire insurance, the party 
making the application is entitled to have the security he asks for, and 
when his application has been accepted, as here, upon an agreement that 
the policy shall be valid from such acceptance, the insured should not 
be deprived of the benefit of the policy by the negligence of the com- 
pany's agent in making delivery. 

In Duffey v. Life Ins. Co. (Iowa), 46 L. R. A. (Y.S.), 25, it is held: 
"An insurance company is chargeable with the negligence of its agent 
in failing for an unreasonable time to forward application and medical 
report for acceptance." 

It is held that the insurance company is liable for negligent delay in 
passing upon or issuing a policy until a loss. Boyer v. Ins. Co., 40 L.R.A. 
(N.S. )  164; and for unreasonable delay in passing upon an application. 
Ins. Co. v. hTeafus, 36 L.R.A. (N.S) 1211. 

This case is much stronger, for here the application was accepted, the 
policy was issued, and was sent to the defendant's agent for delivery. 
He gave notice of its possession to the assured, who asked for its delivery 
and offered to pay the premium, and the failure to deliver was caused by 
the unreasonable delay of the agent, who should have delivered it, or, a t  
least, the jury should have been permitted to find as a fact upon the 
evidence whether the delay was unreasonable or not. 

In  the very recent case of Ins. Co. v. Phillips, 113 S.E. 815, in which 
the opinion was filed 26 September, 1922, the Court of Appeals of Geor- 
gia held: "The deposit by the insurer in the mails of a policy of life 
insurance, addressed to the local agent of the insurer for delivery to 
the insured, upon which the premium has been patd and accepted by 
the insurer, amounts to its acceptance of the applicat~on and the delivery 
of the policy to the insured, and is a binding contract of insurance, and 
this is not defeated by the death of the insured before delivery of the 
policy, when a t  the time of the deposit of the policy in the mails he was 
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alive and in good health, although he died before i t  was actually received 
by the local agent for delivery," citing 14 R.C.L. 899; 25 Cyc. 718; 
16 A. & E. (2 ed.) 855; Joyce on Insurance (2 ed.), sec. 90; Kilborne v. 
Ins. Co., 99 Minn. 176; Franc& v. Ins. Co., 55 Oregon 280. To  same pur- 
port, Hoke, J., in Waters v. Annuity Co., 144 N.C. 663. 

The judgment of nonsuit should be set aside, and i t  must be submitted 
to the jury to pass upon the question whether upon the evidence there 
was unreasonable delay on the part of the defendant's agent in the de- 
livery of this policy to the assured. 

Reversed. 
WALKER, J., concurring: I concur in the opinion of the Court, 

as written by the Chief Justice, and also in that of Justice (127) 
A d a m ,  not discerning any substantial difference between them. 

Under ordinary circumstances the premium must first be paid and the 
policy delivered before the latter can take effect, that may readily be 
conceded. But the question here is quite different. The company promised 
to deliver the policy promptly, so that it would take effect and be avail- 
able to the beneficiary when the applicant should die, and i t  made full 
preparation to do so, giving its agent orders to deliver it, which he failed 
to obey, as i t  was not personally convenient to do so because he thought 
he might save some time and effort if he should wait for an accumula- 
tion of policies to be delivered. It was entirely owing to this default 
of its agent, whose bounden duty it was to deliver the policy, that i t  
was not delivered and the premium paid when the applicant was in per- 
fectly good health. It was the duty of the company to deliver the policy, 
and it was notified that the applicant was fully ready, willing, and able 
to pay the premium and receive the policy, and this duty i t  failed to 
perform, whereby damage has resulted to the beneficiary, and a cause 
and right of action has accrued to the plaintiff by reason of this neglect 
and default of the company through its agent. The company had the 
right to employ an agent to assist it in performing its duty, but i t  is 
responsible for his neglect, or default, and must answer over for it to 
those entitled to receive the money on the policy if i t  had been properly 
delivered and was in force a t  the time of the applicants' death. 

Respondeat superior is the maxim which fixes this liability. It is a 
plain case of a default by the agent, rendering the principal answerable 
for the wrong. 

ADAMS, J . ,  concurring: On 1 June, 1921, William Adie English ap- 
lied in writing to the defendant for a policy of insurance on his life 
in the sum of $3,000, payable to his estate, and agreed to pay therefor 
an annual premium of $84.33. His application contained these provi- 
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sions: ''I hereby agree that this application (parti3 1 and 2) and the 
policy when issued, including a copy of this application annexed thereto, 
or endorsed thereon, shall constitute the entire contract between the par- 
ties hereto." And further: "That the policy hereto :ipplied for shall not 
take effect unless and until it shall have been issued and delivered to 
me and the premiun~s thereon paid to the company or its authorized 
agent during my lifetime and in good health." 

The application was received by the defendant a t  its home office in 
Chattanooga on 7 June, 1921, and was thereafter accepted; and on 15 
June the policy of insurance was sent by the defendant to its general 
agent a t  Burnsville and by him to its local agent a t  Mars Hill. To de- 

liver the policy and to collect the premium was a part of the 
(128) local agent's duties. The applicant "began t 3  get sick" on 1 or 2 

July, and died 14 July, 1921. The plaintiff testified: "Mr. Buck- 
ner (the local agent who had the policy for delivery) come to my house 
on 6 July, 1921, and fetched the policy over there, which I think to be 
this same one, and told me it was for William Adie Ehglish; and he says, 
'I come to see you-some one has told me he is sick, and I have come to 
see you to know what we would do about this policy.' 'Well,' I says, 'Let's 
go up and see Adie; I don't think he is very sick.' He  said, 'You go 
up and see Adie and get the money and I will go to Asheville and see 
what they say up there about it.' " 

"Q. Did he say what he would do when he got to Asheville? A. He  
says, 'I will bring back the policy this evening; I won't wait until 
morning. I will bring it back this evening.' Then he says, 'I ought to 
have delivered this policy some time ago. I have had this policy on 
hand something like two weeks or more.' And he says, 'I met William 
Adie English out on the John White Hill, hauling lumber, and he seemed 
to be in good health then, and I had a conversation with him about 
wanting to raise this policy from $3,000 to $5,000.' And he says, 'English 
says, "Yes, I told Dr. Baird to  have you change my application from 
$3,000 to $5,000," ' and he says, 'I can't do i t  now, because your policy 
is done allowed and I have got your policy, and I can't do it now, but 
we will make another application on this same examination and I will 
get you the other two thousand dollars on it.' And William Adie English 
says, 'All right, let the one you have come ahead. Bring i t  on, I have the 
money for you when you bring it.' " 

He stated that the policy came two weeks before 6 July. He said he 
held up this policy on the ground that Mr. Hyder was getting up some in 
the same territory, and he wanted to  make the visit with Mr. Hyder, 
and he was looking for others that he had got in, too, and he wanted to 
make the same delivery with Mr. Hyder." 
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There was additional evidence tending to show that  the applicant was 
ready, able, and willing to pay the premium. B y  the terms of the appli- 
cation the premium was to be paid when the policy was delivered. 

The plaintiff concedes that  the contract of insurance was not to become 
effective until the policy was delivered and the premium collected, but  
he  asserts that  his cause of action does not arise from the breach of a n  
executed contract of insurance, but from the defendant's wrongful failure 
to deliver the policy after the application had been accepted and the 
policy had been duly signed, issued, and forwarded for delivery, and 
after the applicant while in good health had demanded its delivery. I t  
is said tha t  this is the very thing against ;vhich the defendant contracted. 
I think not. The parties contracted that  the insurance shouId be in force 
when the policy was delivered and the premium paid; but surely 
this cannot be construed into an  agreement that  the defendant (120) 
should be released from liability for negligently failing to do 
that  which for value i t  had agreed to do. I n  my opinion the whole con- 
troversy should be determined by the contractual relation that  existed be- 
t~veen the parties after the policy had been received by the local agent 
and after the applicant had requested the agent to  deliver it and had 
signified his readiness to pay the premium. What  is the undisputed evi- 
dence as to this relation? (1) The intestate's application had been accepted 
and the policy had been placed in the hands of the defendant's local 
agent; (2) i t  was the local agent's duty to tender the policy and call for 
the premium; (3) the premium was to be paid when the policy was 
delivered; (4) while the policy was thus in the possession of the local 
agent, and while the applicant was in good health, he requested the agent 
to  deliver the policy and was ready to pay the premium; (5) the local 
agent admitted, on 6 July, tha t  he had held the policy for two weeks 
and "ought to have delivered i t  some time ago." I n  my  judgment the 
result was this: The application was the intestate's promise to pay the 
premium when the policy was issued and tendered to the applicant, 
for the premium was to be paid "cash on delivery." The acceptance 
of the application and the sending of the policy to the local agent was 
an agreement by the defendant tha t  the policy should be tendered in a 
reasonable time if the applicant mras in good health. When the agent 
received the policy, and for two weeks afterwards, the applicant was 
in good health; he demanded the policy; he was ready to pay the prem- 
ium; the defendant's agent negligently failed to deliver the policy a t  
a time when he should have delivered it. This the  agent admits. So the 
situation was this: I n  effect the applicant said to the defendant, "I will 
pay you an annual premium of $84.33 if you will insure my  life while I 
a m  in good health." The  defendant answered, "We accept your offer." 
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The evidence, then, presents the case of an offer and acceptance, or a 
promise for a promise, which is a sufficient considmtion to support an 
agreement. Anson defines consideration to be something done, forborne, 
or suffered, or promised to be done, forborne, or suffered by the promisee 
in respect of the promise. Under these circumstances neither party had a 
legal right to withdraw from the agreement, and either would be liable in 
damages for disregarding i t  and committing a breach. True, an offer 
unsupported by any consideration may be withdrawn a t  any time before 
acceptance, but when an offer is accepted on the terms in which i t  is 
made before a valid revocation, the agreement becomes instantly binding 
on the parties, and neither party can subsequently recede from the agree- 
ment without the consent of the other. It should be borne in mind just 
here that the local agent's duty was purely ministerial. The defendant 

had signified its acceptance of the plaintiff's offer by issuing the 
(130) policy, and had thereby bound itself to execute its part of the 

agreement. Also, it should be rememberzd that the intestate 
insisted upon the defendant's performance. If the defendant, when the 
demand was made, had positively refused to deliver the policy a t  any 
time, it would evidently have been liable to the intestate-the evidence 
showing that he was then in good health and ready and able to pay the 
premium; and none the less is the defendant liable if its agent unreason- 
ably delayed to comply with the demand and abide by its agreement. 
The result is the same whether the action be considered as a suit to hold 
the defendant liable for damages caused by its ag;entls negligence or a 
suit to hold it to the liability it would have incurred if the agent had not 
been negligent. 

It is insisted that the agent would have delivertd the policy but for 
the applicant's sickness and death, and that there was no obligation 
resting upon him to deliver it at  any particular time. The contract, i t  
is true, specified no definite time within which the policy should be 
delivered, but the law imposed upon the defendant the duty to see that 
it was delivered in a reasonable time after the intestate demanded it. 
The local agent was not the agent of the applicant, but of the defendant 
by whom he was employed for the purpose of drlivering policies and 
collecting premiums. The crucial point in the case is whether the intes- 
tate was wrongfully denied possession of the policy, and thereby deprived 
of insurance to which he was justly and legally entitled. If the agent 
had the right to postpone the delivery for two wec>ks, why not for two 
months, or for twelve, and in this way to  abrogate the agreement? He 
admitted substantially that his carelessness defeated the insurance. 

After considering the questions involved in the light of principles 
which in my judgment are sustained by the authorities, I am convinced 
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that a new trial should be granted, and the jury permitted to find from 
the evidence whether the inetstate, while in good health, requested the 
agent to deliver the policy, and whether he was ready, able, and willing 
a t  that time to pay the premium; and, if so, whether the agent, carelessly 
disregarding the applicant's rights, failed to deliver the policy within a 
reasonable time thereafter. 

The defendant introduced no evidence. The motion to dismiss the 
action as in case of nonsuit was allowed. I have treated the questions 
presented as if the circumstances which the evidence tends to establish 
were formally admitted. Upon consideration of all the evidence which 
may be offered a t  the trial the jury may find the facts to be otherwise, 
but with these matters we are not concerned. 

STACY, J., dissenting: The parties have deliberately contracted against 
the very contingency which has happened here. In the written applica- 
tion, signed by the plaintiff's intestate, appear the following stipulations: 

1. "I hereby agree that this application (parts 1 and 2 ) ,  and 
the policy, when issued, including a copy of this application (131) 
annexed thereto, or endorsed thereon, shall constitute the en- 
tire contract between the parties hereto." 

2. "That the policy hereby applied for shall not take effect unless and 
until i t  shall have been issued and delivered to me and the premium 
thereon paid to the company, or its authorized agent, during my lifetime 
and good health." 

It is conceded that under this second provision no contract of insur- 
ance was ever effected. Plaintiff's intestate was never under any bind- 
ing obligation to accept the insurance. He was a t  liberty to revoke his 
application and to reject the policy a t  any time prior to its delivery, 
or tender thereof. In my judgment, the plaintiff is not entitled to re- 
cover. Ray v. Ins. Co., 126 N.C. 166. See, also, Roe v. Ins. ASSO., 17 
L.R.A. (N.S.) 1144, and note; National Union Fire Ins. Co. v. School 
District, 122 Ark. 179; L.R.A. 1916 D, 238; Meyer v. Central States 
Life Ins. Co., 103 Neb. 640; Bradley, Admr., v. Fed. Life Ins. Co., 295 
Ill. 381; 15 A.L.R. 1021. 

The plaintiff's intestate elected to enter into this very kind of an 
agreement, and there is a well known distinction between obligations 
imposed by law and those created by express contract. Where the rights 
of the parties are fixed by agreement, the law will uphold such rights. 
Ctancy v. Overman, 18 N.C. 402. Suppose i t  had been stipulated, in 
the present application, that the insurance applied for should not take 
effect until sixty days thereafter, and then only upon condition of the 
applicant's continued good health. Clearly the insurance company would 
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have incurred no liability had the applicant died during the 60-day 
period. What is the difference between the supposed case and the case 
a t  bar? It was agreed that  the policy should not take effect unless and 
until it was issued and delivered and the premium paid thereon dur- 
ing the lifetime and good health of the applicant. The condition upon 
which the contract of insurance was to take effect never occurred; 
hence, no insurance was ever effected. This much is conceded, but i t  is 
said that the policy could have been delivered before the applicant's 
sickness and death, and that it was the duty of the agent to do so. The 
defendant repl~es to  this by saying that the agent would have deliv- 
ered the policy but for the applicant's sickness and death, and that there 
was no obligation resting upon him to deliver i t  ai, any particular time. 
Both the applicant and the agent, with knowledgf~ of the provisions of 
the contract, were simply waiting a convenient Idme for its delivery, 
when the applicant's sickness and death prevented the consummation of 
the contract. The defendant has breached no legal duty which i t  owed 

to the plaintiff, and for which an action in tort may be main- 
(132) tained. See note, 9 Ann. Cas., p. 225. 

I have examined every authority cited in the opinion of the 
Court, and many more, but I am unable to find any decision to sustain a 
recovery upon facts similar to those now before us. It will be observed 
that  in those cases recognizing a right of recovery in an action of tort for 
negligent delay in passing upon the application, or failing for an unreason- 
able length of time to forward application with medical report for ac- 
ceptance or rejection, an advance premium was paid by the applicant, or 
notes given therefor, and the insurance company was therefore under 
a legal obligation to act promptly and without any unreasonable delay. 
The applicant, after paying the first premium, has a right to rely upon 
the assurance that his application would be accepied or that he would 
be promptly notified in case of its rejection. But this is not our case. 
Plaintiff's intestate knew that the insurance was not to become effective 
until the policy was delivered and the premium paid by him. The very 
last case cited in the opinion of the Court, Waters v. Annuity Co., 144 
N.C. 663, calls attention to this distinction: "Accordingly, a binding 
acceptance can be, and frequently is, indicated by t l e  mailing of a letter 
in due course containing an unconditional acceptance, or by sending a 
policy to an agent with instructions for unconditional delivery, where 
there is no contravening stipzilation in the contract itself." (Italics 
added.) Here there was a contravening stipulation in the contract. 

And, speaking to the importance of this provision, in Ray v. Ins. Co., 
126 N.C. 169, Faircloth, C.J., used the following language: "So we 
have an agreement with an important provision or condition attached, 
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fixing an event on the happening of which the contract shall become 
operative. Of course, the minds of the contracting parties met as 
effectually on this provision as on any other part. This proposition mas 
made by the applicant and accepted by the defendant. How is the ap- 
plicant to escape the force of this provision? The proviso is not unrea- 
sonable. There is nothing in i t  illegal, nor does it contravene any feature 
of public policy. The proviso or condition is important to both parties. 
The applicant wants certainty and desires a certain day, when the 
agreement becomes absolute, and is stripped of all doubt. The defend- 
ant wants protection against unforeseen trouble that may arise after 
approval of the application and before delivery of the policy. A change 
of habits and impairment of health may intervene, and n~isrepresenta- 
tions in the application may be discovered. These possibilities are under- 
stood by the parties, and they would make the subject unfit for insurance. 
Against these, the proviso affords protection; and to remove all doubt, 
i t  is provided that, until the policy is delivered, there is no insurance 
in force." To  like effect is the decision in Ross v. Ins. Co., 124 
N.C. 395. (133) 

One further observation and I am done. The following is 
taken from the opinion of the Court: "The defendant had a form of re- 
ceipt attached to its application for advance payment of premium, and it 
was stipulated therein that the insurance was effective from the date of 
the approval of the application from the defendant's medical director. 
The agent elected to waive the advance payment on the premium, and 
stated that the premium was to be paid on delivery of the policy. The 
defendant accepted the application and issued its policy with knotvledge 
of the waiver and stipulation. That is, it agreed that the insurance was 
to be effective from the date of the approval of the application by its 
medical director, but that the premium need not be paid until the policy 
was delivered." 

If this be the law, why isn't the plaintiff entitled to recover on the 
policy? The Court is here talking about a blank form of receipt that 
was never filled out. The applicant had the option and the election to 
make an advance payment of premium with the application so that the 
insurance -mould be effective from the date of approval of the application 
by the defendant's medical director, but this was not done in the instant 
case. Plaintiff's intestate elected not to make any advance payment of 
premium and elected not to apply for a policy effective from the date 
of approval of the application by the defendant's medical director, but 
he elected to make application for insurance with the provision that the 
premium was not to be paid until the policy was delivered and the 
premium paid by him during his lifetime and in good health. There 
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certainly was no waiver of any payment of any premium by the agent 
of the company or by the company itself. Thl: plaintiff's intestate 
elected not to make any advance payment as he had the option and the 
right to do, but he voluntarily chose and elected the other kind of insur- 
ance on which the premium was payable on delivery of the policy, and 
on which date the policy was to become effective. 

I think the judgment of nonsuit should be upheld. The policy was 
never delivered; no premium was ever paid; i t  would be unjust and 
inequitable, under the facts and circumstances of this case, to permit a 
recovery against the insurance company. 

Cited: Fox v. Ins. Co., 186 N.C. 764; McCain v. Ins. Co., 190 N.C. 
553; Sfurgill v. Ins. Co., 195 N.C. 36; Trust Co. v .  Ins. Co., 201 N.C. 555. 

J. W. LATHBRI v. PASQUOTANK HIGHWAY COMRI[SSION, T. L. HIGGS, 
AKD STATE HIGHWAY C o m m s r o N .  

(Filed 28 February, 1023.) 

1. Pleadings-Demurrer-Speaking Demurrer. 
A demurrer to a complaint admits the matters therein alleged to be 

true, and denies that they are sufficient, thus accepted, to constitute a 
cause of action; and where a demurrer is dependent upon allegations 
therein, or attempts to sustain itself, it is bad a s  a "speaking demurrer." 

2. Sam-efenses-Government Agencies-State Highway Commission. 
A complaint which alleges that the defendant unlawfully entered upon 

its land, changed the flow of water, or caused it  to stand thereon and to 
sob, soak, and sour the same, rendering it  raluelfss for the purpose of 
cultiration and producing a crop, or for the uses for which it is adapted. 
is, in effect, an allegation of an unlawful trespass and the wrongful taking 
and detention of a part thereof; and where the defendants are a county 
highway and the State Highway Commission, and desire to  avoid liability 
for the acts committed by them because done in behalf of the State, as  its 
agents and employees, in constructing or maintaining a public highway, 
under the law, it should not be done by demurrer, but by way of answer, 
stating the facts. 

3. Same--Pleading Over--Courts. 
The demurrer of the highway comn~ission to a complaint being bad as  

not sufficiently setting up their exclusion from liability on the ground of 
their employment as  an agency for the State goreriment in  the construc- 
tion and maintenance of the State's highways, and i t  also appearing that 
one in his individual capacity has been made a party defendant, the 
demurrer is overruled with permission given to the defendant to plead 
over, and set up their different defenses, as  they ma~7 be advised. 
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APPEAL by plaintiff from Connor, J., a t  January Term, 1923, of 
PASQUOTANK. 

George J. Spence for plaintiff. 
Attorney-General Manning and Walter L. Cohoon for defendant State 

Highway Commission. 
W .  L. Small and J .  C .  B. Ehringhaus for Pasquotank Highway Com- 

mission and Higgs, defendants. 

WALKER, J. This is in form and substance an action of trespass for 
unlawfully and wrongfully entering upon the plaintiff's land and injur- 
ing and damaging the same, and of unlawfully and wrongfully appro- 
priating a part of the land to their own use. That while thus in the 
unlawful possession of the said land defendants wrongfully and tortiously 
committed certain depredations thereon, which were greatly injurious 
to it. That  they changed the natural flow of the water on the land in 
the ditches and caused water to accumulate and be dammed or 
retained thereon, and forced water from other lands in upon the (135) 
plaintiff's tract of land, and caused the water thus unlawfully 
cast upon this land to sob, soak, and sour the same, and have further 
caused the water unlawfully thrown upon plaintiff's land to overflow 
the same so that the crops on i t  were destroyed and the land rendered 
valueless for the purpose of cultivating and producing crops upon it, or  
for being put to the uses for which i t  was adapted. We have expressed 
it in language somewhat different from that employed in the complaint, 
but with perfect accuracy, there being not the least deviation from the 
substance and legal effect of i t  all. 

It is apparent that plaintiff has, and intended to allege, barely an 
unlawful trespass upon his land, and a wrongful taking and detention 
of a part thereof, and this being so, the questions raised and discussed 
in the case before us, and in the briefs, are not presented. If the defend- 
ants desired to raise solely those questions, a s  to their liability to be 
sued for acts conlmitted by them in behalf of the State, as its agents or 
employees, in constructing or maintaining public highways, under the 
law, such questions as were raised and decided in Moody 2'. State Prison, 
128 N.C. 12, and Carpenter v. R. R., 184 N.C. 400, they should have 
filed an answer and set up the facts necessary to show more clearly and 
more in detail than they do in their demurrer, by what authority they 
were acting when they are alleged to have committed so serious a trespass 
upon and invasion of the plaintiff's land. It is not the office or function 
of a demurrer to allege facts, and upon that allegation to challenge the 
adversary's legal right, or the validity of his claim, which is called a 
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"speaking demurrer," but its sole purpose is to  take the facts as they 
are stated in the opposite pleading, or to admit the truth of its allega- 
tions, and then to question their sufficiency in law to authorize the grant- 
ing of the relief demanded, if directed against a complaint, or the sound- 
ness of the defense if against an answer. But  the statements in the 
complaint under construction here are not broad enough to include the 
defense which we suppose is intended to be raised, and it is not to be 
presumed that  plaintiff would have made it so. Nor does the demurrer 
supply the necessary facts, nor should have been expected to do so, when 
confined to its proper office and scope. 

We do not, therefore, pass upon the important questions discussed 
before us, or comment upon the cases and authorities cited by the respec- 
tive parties, such as Mason v. Durham, 175 N.C. 638, and Carpenter v. 
R. R., 184 N.C. 400, and Moody v. State Prison, 1% N.C. 12. 

When the questions they discuss are fairly presented in the pleadings 
and record we will be called upon to consider them, but we cannot do so 
before they are before us for decision. 

The demurrer will be overruled, but the defendant will be per- 
(136) mitted to answer over. 

We have not overlooked the fact that one of defendant's, Mr. 
Higgs, is an individual, and if he wishes to protect himself from the con- 
sequences of the trespass, as it appears to be from the pleading as now 
drawn, he must specially plead and prove the facts exonerating him. De- 
murrer overruled. 

Reversed. 

Cited: Latham v, Hwy. Com., 191 N.C. 142; Reel v. Boyd, 195 N.C. 
274; Southerland v. Harrell, 204 N.C. 676; Johns v. Stevenson, 208 N.C. 
223; McDowell v. Blythe Bros. Co., 236 N.C. 400. 

CAROLINA BAGGING COMP,4NY, A CORPORATION, V. J. M. BYRD 
INDIVIDUALLY, AND AS SURVIVING PARTKER OF J. M. BYRD & CONPANY. 

(Filed 28 February, 1923.) 

1. Evidence-NonsuitTriaIs-Burden of Proof. 
Where there is conflicting evidence upon the mal.eria1 facts a t  issue in  

an action, so that men of fair minds may reach a different conclusion 
thereon, the issues should be submitted to  the determination of the jury 
under proper instructions from the court; and defendant's motion for 
nonsuit especially should be denied when the burden is upon him to prove 
the matters set up by him in defense. 



N.C.] SPRING TERM,  1923. 143 

BAGQINQ Co. ti. BYRD. 

2. Same-Banks and Banking-Bill of Lading Attached to D r a f t P l e a s -  
Payment. 

A local bank received for collection a draft with bill of lading attached 
against a partnership of which its president was a member, and the presi- 
dent detached the bill of lading from the draft, gave i t  to his drax~ee 
partner, who obtained the goods from the railroad and converted their 
proceeds to his own use or that of the firm. A few days thereafter the 
bank failed, and i t s  president conlmitted suicide. I n  the drawer's action 
against the drawee, surviving partner, the evidence was conflicting as  to 
whether the drawee firm had instructed the bank to pay the draft out of 
the firm's deposit, etc., relied upon as  a defense, the burden of proof of 
which was on the defendant: Held, defendant's motion as  of nonsuit was  
improvidently granted and a new trial is ordered on appeal. 

APPEAL by plaintiff from Horton, J., at October Term, 1922, of VANCE. 
Judgment of nonsuit, and plaintiff appealed. 

Hicks & Son for plaintiff. 
Young, Best & Young and L. L. Levinson for defendant. 

WALKER, J. Plaintiff sold to J. M. Byrd & Company, of Coats, Har- 
nett County, a carload of cotton bagging for $1,125 cash, and had it 
shipped to  them on 21 October, 1920, drawing a draft attached to the bill 
of lading, which i t  deposited in the Citizens Bank and Trust Company 
of Henderson for collection. Said bank sent the draft and bill of 
lading to the Bank of Coats, N. C., of which N. T. Patterson, (137) 
of defendant firm, was president, for collection of the draft and 
the delivery to defendant firm of the bill of lading. 

N. T. Patterson, president of the Bank of Coats, and a member of 
defendant firm, received the said draft and bill of lading, and he sepa- 
rated the two papers, handed the bill of lading to his partner, J .  M. 
Byrd, ~ h o  took i t  to the railway company, to which he delivered it, and 
from which he received the said cotton bagging, and converted the same 
to his own use, or to the use of J. M. Byrd & Company. A fev$ days 
thereafter the Bank of Coats closed its doors, and said N. T. Patterson 
killed himself, and the plaintiff has received nothing. 

J.  &I. Byrd pleaded, n-hen sued individually and as surviving partner 
by plaintiff, that he is not liable because the bank was to blame for 
giving him the bill of lading by the hand of its president, his partner, 
and in not taking his firm's money, either out of his hand or out of the 
bank, and sending i t  to the plaintiff. Judge Horton so held, and non- 
suited the plaintiff, and this ruling is the subject of the principal excep- 
tion. 

The plaintiff contends that J. M. Byrd and N. T. Patterson, being 
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partners a t  the time of this transaction, doing business under the firm 
name and style of J. 31. Byrd & Company, each partner and tlie firm 
were jointly and severally liable for the wrongful acts or omissions of 
the firm, or of any member thereof, when the wrong was done in the 
ordinary course of its business, and for this plaintiff's counsel invites our 
attention to the following authorities: 

By the great weight of authority, a partnership is bound and is liable 
for the frauds committed and fraudulent representation of one partner 
made in the course of the partnership business, though tlie other partners 
are innocent of any participation in the fraud. The reason for this rule 
is found in the general principle of the liability of firms for unlawful 
acts comn~itted by their agents, within the general scope of their agency. 
A right to sue the partnership for damages is the usual consequence of 
the fraud or deceit of one partner acting within the scope of his general 
partnership authority, and this rule imposing civil liability on an inno- 
cent partner, for the fraud of his copartner, is especially applicable 
where the former receives the fruit or benefit of the fraudulent conduct. 
20 R.C.L., sec. 128. Section 146, on page 114, expresses the same prin- 
ciple as applicable, making partners civilly liable for each other's torts, 
committed in connection with the partnership business, and ~vithin the 
scope of his agency. 

The firm is liable for the wrongful acts or oinissions of a partner 
while he is acting in the ordinary course of the firm's business, or with 

his copartner's authority. For other separate or individual torts 
(138) committed by him, neither the firm nor his copartners are liable, 

unless their assent or ratification is shown. . . . All partners 
are liable for the conversion by a copartner of the property of a third 
person, if done in the ordinary course of the firm's business, or within the 
scope of his authority as such. 30 Cyc., 523-525. 

The tort of one partner is considered the joint and several tort of all 
the other partners; and the partner doing the act is considered the agent 
of the other partners, when the wrongful act is connected with the busi- 
ness of the firm and is incident to i t  as the business is carried on; and 
any one of the partners is chargeable civiliter to the same extent to which 
his partner would be found. Heirn v. McOughan, 32 Miss. 17; 16 Amer. 
Dec., 588. 

A firm is liable for a penalty, although but one party was guilty of the 
misconduct, upon the theory that all its members are, by the terms of 
the contract of partnership, constituted agents for each other, and that 
when a loss must fall upon one of two innocent persons, he must bear i t  
who has been the occasion of the loss, or has enabled a third person to 
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cause it. Stockwell v. U. S., 13 Wallace 531. See, also, Mclntyre v. 
Kavanaugh, 242 U.S. 138; Hall v. Younts, 87 N.C. 290. 

It is also contended by plaintiff's counsel that  the doctrine is not new 
to us, but has prevailed in this Court time out of mind, it having been 
long since conceded to be an elementary or horn-book principle, it having 
dated back to the earliest records of the law, not only to Coke and Black- 
stone, but the Year Books and Glanville, Bracton and Fleta. It is 
asserted to have been recognized and clearly stated and enforced in Hall  
v. Younts, 87 N.C. 290, where Justice Ruffin substantially said: For, 
though accustomed to see the point raised as to how far a firm may be 
answerable for wrongs committed by its individual members, we have 
never before heard a doubt expresesd as to the responsibility of each and 
every member, for the tortious acts of the firm, and we cannot conceive 
i t  to be well founded. As a general rule, partners, though bound by the 
contracts, are not bound by the torts of each other; that  is to say, torts 
committed with regard to matters disconnected with the partnership 
business. Nor are they ever held to be criminally responsible for the 
acts of each other, even though done in the course of trade, but only 
those who are actually guilty. But  partners, like individuals, are re- 
sponsible for torts committed by their agents under express commands, 
under the maxim qui facit per alium per se, and a partner, acting in 
the name of the firm touching its business, and with a knowledge of 
the other members, must be regarded as the agent of all. I n  such cases, 
says Collyer on Partnership, sec. 457, the tort is looked upon as the 
joint and several tort of all the partners, and they may be proceeded 
against in a body, or one may be sued for the whole of the 
injury done. And this doctrine of the text-writer is fully sup- (139) 
ported by the decisions of the courts. Gray v. Cropper, 1 Allen 
337; Linton v. Hurley, 14 Gray 191; Locke v .  Steains, 1 Met. 560. And 
in Doremus v. McCormick, 7 Gill 49, and Boyce v. Watson, 3 J. J. 
Marshall (Ky.) 498, the very point was made, as here, in regard to such 
declarations, and i t  was held that the declarations of a partner, upon 
whom the capias had not been served, were properly admitted as evi- 
dence against his copartners. The declaration of one partner are ad- 
missible against his copartner, not upon the ground of their being parties 
to the same action, but because of their unity as partners. Plaintiff fur- 
ther refers to Smoak v. Sockwell, 152 N.C. 505, where it is said: "It is 
well established that in case of joint torts the plaintiff may sue either 
all or some of the wrongdoers, a t  his election." (This was a case of the 
tort of a member of a partnership.) 

Plaintiff made other serious charges against the defendants, or rather 
against J .  M. Byrd and L. T. Patterson, alleging that they acted together 
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in this transaction to obtain possession of the bill of lading, so that they 
might get the cotton bagging without paying the sight draft attached 
to the bill, which it was their clear duty to do, both leaglly and morally, 
the more so because of the peculiar and confidential relations of the 
parties. Thcy thus express this charge: "The bagging was bought from 
plaintiff by Byrd & Company. Patterson, the other member of the firm, 
had no right in law or morals to assume a positicln as collector of the 
draft for a bank when such position conflicted r i t h  his engagement 
as a partner of defendant company to pay the plaintiff tlic draft and 
take the goods. His receiving, converting, and delivering the bill of 
lading to Byrd was an act of bad faith. He did i t  as a member of the 
firm of Byrd & Company, as well as president of the hank." No servant 
can serve two masters, etc. Matthew, 6:24; Luke, 6:13. This is a part 
of the law of this State. Sumner v. R. R., 76 N.C. 292; Froneberger 
v. Lewis, 79 N.C. 429. The reason why double agcn5es are not approved 
in law is because they cause "double dealing." Reduced to its lowest 
terms, defendant's position is: "I bought for cash in advance, and be- 
cause I got i t  by a trick of my partner without paying for i t  in advance, 
you can't make me pay for i t  a t  all." 

As illustrative of the fraudulent character of what is termed "a con- 
spiracy" of defendants to cheat and defraud the planitiff, the latter, in 
their brief, suggest the following dates as bearing upon the question: 

"Date of draft and shipment of goods from Heiderson-21 October, 
1920. 

"Date shipment left Durham for Coats-26 October, 1920. 
"Date of delivery to Byrd & Company by the railroad and 

(140) taking up of the bill of lading-27 Novem'xr, 1920. 
"Date the bank closed its doors--4 December, 1920. 

"Date of Patterson's suicide-5 December, 1920." 
The plaintiff, therefore, finally contends that defendant is liable for 

the price or value of the cotton bagging, or for dainages for its conver- 
sion, or for the fraud in so manipulating the papers that they got posses- 
sion of it without paying the sight draft, and that 1:he Bank of Coats is 
also liable for negligence, even if it did not participate in the fraud of 
the other two parties to the transaction. 

The defendant's counsel, on the contrary, defenc! by alleging and by 
proving, as they assert, that the sight draft was paid in law, if not in 
fact, as appears by the undisputed proof, and they reached that conclu- 
sion by the following reasoning, which is stated synoptically. There 
seems, they say, to be no case in our Reports exac1,ly in point with the 
case a t  bar, but they cite Cotton Oil Co. v. Seliars, 89 S.E. 454, in 
which they say that the facts are on all fours with this case, and in which 
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it was held that the delivery of a bill of lading to a customer who had 
sufficient funds on deposit to pay the amount of a draft attached, coupled 
with an instruction to the bank to pay said draft out of those funds, 
which the bank agreed to do, amounted to a payment by the customer 
of said draft, although the bank closed its doors the following day and 
failed to make remittance of said funds. It is also said in Michie on 
Banks and Banking, a t  p. 1414: "Where a bank sent a note to a corre- 
spondent for collection, and the latter, which had the maker's money on 
deposit, with instruction to pay i t  on the note, charged the amount to 
the maker, and credited it to the sender of the note in regular course of 
business, i t  constitutes a payment, though the bank failed the next day, 
and returned the note without endorsing anything thereon, or accounting 
for the collection." And they further contend that, conceding for the 
purpose of this case what the record clearly discloses, not only that the 
collecting bank, as agent of the creditor or drawer, impliedly consented 
to apply the funds in its hands belonging to the debtor, so far as it might 
be necessary, to the payment of the draft, in compliance with the usual 
custom between its depositor, the drawer, and the bank, as to such drafts, 
and nothing whatever appears in evidence to  negative the conclusion 
that the agent of the creditor so consented to apply the money of the 
debtor as directed, but the fact that the collecting bank surrendered to 
the debtor the bill of lading attached to the draft, after receiving in- 
sructions from him to charge the amount of the draft against his account, 
amounted in effect to an express agreement by the bank to apply the 
money in its hands as directed by the debtor, and was an affirmative act 
on the part of the bank showing its acceptance of that money as agent 
of the creditor, and for this proposition counsel rely on 22 
A. B E., p. 578, which they think supports their contention, and (141) 
they deem ample authority for the position that where the 
agent of the creditor to receive payment is also agent of the debtor, and 
as such receives money belonging to the latter which he has been directed 
by the latter to apply in payment of the creditor's claim, the payment 
is not to be considered complete, so as to discharge the liability of the 
debtor to the creditor, until the common agent has expressly assented to 
so apply the money received by him, or has done some act showing 
acceptance of such money as agent of the creditor. The effect of such 
debit and credit of accounts has chiefly arisen where the common agent 
was a bank, and this principle counsel further contend directly and 
strongly apply to the very facts of this case. 

As the case must be returned to the lower court for another trial, we 
prefer not a t  this time to express any opinion as to the merits of the 
respective contentions, but to leave that court open-minded, so that i t  
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will not be embarrassed by any apparent leaning on our part to the one 
side or the other. 

But  we will say, in order to dispose of this appeal, that the court erred 
in granting a nonsuit upon the evidence, which was not all one way, and 
did not tend to only a single conclusion. There was sufficient contro- 
versy and doubt as to the essential facts to require the intervention of a 
jury for the purpose of finding what. they are and applying the law 
thereto under the guidance of the presiding judge. As an example of 
the conflict in the evidence, the witness, W. P. Gholson, testified: "Mr. 
Byrd told me he had funds on deposit in the bank with which to pay the 
draft, and that he ordered the bank to pay it," while in another place in 
the record he is reported to have testified that Mr. Byrd did not tell him 
that he had authorized and directed the bank to pay the draft, and that 
he did not see the cashier of the bank on his visit to the town of Coats; 
and further, that Mr. Byrd told him that he got the bill of lading from 
the bank; and, also, that Mr. N. T. Patterson had charge of the checking 
account, and that he (Byrd) did not know anything about the payment. 
There are some other discrepancies, and some apparent contradictions, 
in the evidence, but we need not devote attention t o  them a t  the present 
time, as they may be cleared up a t  the next hearing and a perfectly 
consistent account of the entire matter be given. There were some ques- 
tions of evidence, but they are not of importance now, as the entire com- 
plexion of the case may be changed hereafter. 

But  in this case not only is there a conflict of evidence to be settled by 
a jury, as two different views of i t  are presented, and two intelligent 
men may reasonably differ as to it, but the plea here is payment, and 
the burden of proof is upon the defendant who pleads it, and a nonsuit 

is not proper in such cases. Kyles v. R. R., 147 N.C. 396; Curnee 
(142) v. Gilchrist, ibid. 656. In  the Kyles case, supra, the Court said: 

"In considering this question the courts will accept the evidence 
in the most favorable light to the plaintiff, and if there is any evidence, 
or if different minds can draw different conclusions, it is the duty of the 
trial judge to submit the case to the jury," citing House v. R. R., 131 
N.C. 103; White v. R. R., 121 N.C. 484; Wittkowsky v. Wasson, 71 N.C. 
454; Moore v. R.  R., 128 N.C. 455. 

Upon a full consideration of the case and the ahle and learned argu- 
ments, our opinion is that there was error, and there must be another 
trial. 

Reversed. 

Cited: Hardy & Newsome v. Whedbe, 244 N.C. 684; Bittle v. Jarrell, 
270 N.C. 268. 
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I. A. SOWELL AND J .  H. ALLEN v. H .  S. BASNIGHT, A. P. ROBERTSON, 
J. TV. GODWIR'. GENERAL WYNNS, AND W. E. FENNER. 

(Filed 7 March, 1923.) 

1. Actions-Damages-Value of Property-Burden of Proof-Evidence- 
B a u d .  

In an action to recover the ralue of tobacco the plaintiffs alleged they 
had purchased from the landlord and the tenant renting upon shares, 
there was evidence tending to show that a part of this tobacco rat: secretly 
taken by the defendants from a place where the plaintiffs had stored it, 
and concealed on the premises of one of the defendants and sold by him 
on the warehouse floor, a place more inconvenient than the neighboring 
tobacco market. where ordinarily it  nrould hare been sold: Held,  the burden 
was on the plaintiffs to prove themselves the purchasers, as  they alleged, 
and it was competent for them to do so by their own direct testimony 
and that of the sellers, and also the value of the tobacco thus taken, and 
circumstances tending to show fraudulent transactions among the de- 
fendants finally concluding in the sale upon the warehouse floor in a secre- 
tive manner. 

2. Evidence - Admissions - Appeal and E r r o r  - Evidence Confined by  
Court. 

Where there are  several defendants in an action to recover the value of 
goods the plaintiffs had purchased, with evidence that the defendants had 
secretly taken the goods from the plaintiffs' premises and had disposed 
of them, objection to the admissions of one of the defendants cannot he 
sustained, when it appears that the trial judge had properly restricted the 
evidence to the one admitting it. 

3. Sam-Duty of Appellant. 
Where the admission of one of the parties on the trial is competent 

evidence as  to the defendant making it, and not as  to his codefendant, the 
latter should request the court to confine it  to the one making the admis- 
sion, vhen it also affects himself, but no harm was done in this case, as 
the judge of his own notion did so confine it. 

4. Evidence-Conversations-Hearsay. 
Testimony of a defendant as to a conrersation he had had with a c o ~  

defendant is incompetent as  hearsay when his codefendant is absent from 
the trial and has not testifled. 

5. Appeal and Error-Evidenc-Record. 
Exception to the exclusion of testimony upon the trial will not be con- 

sidered on appeal when the appellant has failed to set out the excluded 
testimony in the record, so that the Supreme Court may pass upon its com- 
petency. 

6. Evidence - Conspiracy - Common Design -Exclusion of Evidence - 
Appeal and  Error. 

Where the plaintiffs' action is to recover the value of certain tobacco 
owned by the plaintiffs, and there is evidence that the defendants acted 
with a common design or purpose in secretly taking it  from the plaintiffs' 
premises, the relevant testimony of one of them previously taken on writ- 
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ten examination before the clerk is competent in corroboration of the wit- 
ness so examined, and as to all of the defendants, and the exclusion of i t  
by the court as  to the appellant could not have been to his prejudice. 

7. Evidence-Demurrer-Statutes-Waiver. 
I n  order for the defendants to avail themselvl?~ of the provisions of 

C.S. 567, in demurring to the plaintiffs' evidence on the trial, applicable 
in  criminal cases under the provisions of C.S. 4643, i t  is necessary for the 
defendants also to demur after the plaintiffs hare closed their case, or it 
will be construed a s  a waiver of their right to demur. 

APPEAL by plaintiffs and defendants J. W. Godwin and Gen- 
(143) eral Wynns from Horton, J., a t  August Term, 1922, of BERTIE. 

Winston & Matthews for plaintiffs. 
Pritchard & Craig, Roswell C. Bridger, and S. Brown Shepherd for 

defendants. 
John Davenport for Basnight. 

WALKER, J. The plaintiffs, L. A. Nowell and J. H.  Allen, during the 
year 1918, were partners in trade, buying leaf tobacco of farmers in 
Bertie and Hertford counties. This action is brought to recover of de- 
fendants the value of certain tobacco raised on the Bass land, and the 
Phelps tobacco, belonging to plaintiffs, as they allege. 

Q. A. Bass owned a farm in Bertie County, and leased his son, J. A. 
Bass, ten acres of the land to  be planted in tobacco. Under their ar- 
rangement the elder Bass, as landlord, was to receive half of the crop 
when prepared for market, and the other half belonged to the son. The 
son was called to the war before he had completed the crop. Before 
going to camp he sold out to Asa P. Robertson, who simply took the place 
of young Bass as tenant of the father. After this arrangement was made, 
the elder Bass sold his interest in the crop to plaintiffs Nowell and Allen, 

and received payment in full from them. Later Robertson sold 
(144) his interest in the crop to plaintiffs Nowell and Allen, who then 

became the owners of the whole crop. The tobacco was housed 
and put in the pack house on the Joe Harrell farm in charge of one Evans. 
There was also placed in this pack house a lot of tobacco plaintiffs had 
bought of a man named Phelps. The value of these two lots of tobacco 
was placed as high as $3,000. The evidence is that some of the tobacco 
was carried from the Harrell pack house and put In a barn on a farm 
owned by defendant Godwin. Five loads of the rest was carried to 
Ahoskie and placed in the loft of Godwin's livery stable. This particular 
lot Godwin and Wynns sold to the defendant Basnight. Robertson has 
left the State and was never served with process. Wynns was present in 
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court, but was not placed on the stand as a witness. He introduced his 
own examination taken before the clerk, 

Neither of the plaintiffs authorized the removal of the tobacco by 
Wynns and Robertson, or knew for some time that they had removed it. 
They carried away five wagon loads to Godwin's stable in addition to 
that carried to the Godwin farm-the Britton place. When Godwin sold 
the tobacco to Basnight he had the check given for the price made 
payable to Wynns. In  his examination before the clerk, Wynns said 
that he was never paid anything by Godwin, or any one else, for the 
tobacco. 

No exception was taken to the charge, no special prayers were tendered 
and refused, no motion for nonsuit was made, a t  the close of plaintiffs' 
evidence, but such a motion was made a t  the close of all the evidence. 

The plaintiffs having sued for the value of their tobacco, i t  wa, c mcum- ' 

bent on them to show ownership. 
The first seven exceptions are taken to the admission of evidence tend- 

ing to show such ownership. 
Exception one: Q. A. Bass, landlord, was permitted to say that he 

sold his interest to the plaintiff. How else could plaintiffs show they 
acquired ownership of the crop? 

Exception two: Q. A. Bass, landlord, was permitted to say that plain- 
tiffs paid him for the tobacco; the tobacco in question. Q. A. Bass, as 
landlord, owned half the Bass tobacco. Plaintiffs bought that half of 
the Bass crop of him. His testimony covered that point, and was com- 
petent. That is the only part of his testimony objected to. We cannot 
sustain the ground of these two objections. 

Exceptions three and four cover the same idea. J. A. Bass, the tenant, 
was testifying. Plaintiffs claim to have purchased his half of the crop. 
J. A. Bass sold to A. P .  Robertson. No one denied it. It was necessary 
to prove it, The evidence objected to is that after witness J. A. Bass 
sold to Robertson, he, Bass, saw Robertson working the crop. The witness 
Bass said that Wynns was not connecetd with this arrangement 
between himself and Robertson. No one claims that he was. (145) 
These objections are of the same character as the first and sec- 
ond. "Taken during the preliminary stages out of an abundance of pre- 
caution." Under all four exceptions the evidence was competent. It was 
not denied by any one. 

Exception five: J. H.  Allen, managing partner of the plaintiffs, was 
testifying as to how and when he bought the two halves of the Bass crop. 
The defendants objected to his statement that "a few days" intervened 
between the purchases. K O  ground of exception is set out in the case, 
and there can be none. 
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Exception six: J. H. Allen narrated the terms of his purchase from 
Robertson, who purchased of the tenant, J. A. Bass. It seems that  the 
identical testimony had been given by this witness before and without 
objection. The evidence is competent to show the extent of plaintiff's 
purchase, and that  no liability attached to the partnership for making, 
housing, and marketing the crop. 

Exception seven: This relates to the claim for th~: value of the Phelps 
tobacco. The claim of plaintiffs is for t ~ o  lots of tobacco taken from 
one packhouse; Bass's tobacco and Phclps's tobacco. 

TTithout objection plaintiffs had, at length, testified that they had 
purchased the Phelps tobacco and put it in the same pack house where 
the Bass tobacco was. The defendants cross-examined in regard to this 
a t  some length. 

I t  surely was competent to show by lJhelps that  he had in fact sold his 
crop to plaintiffs. The evidence was competent in chief, substantively, 
and certainly i t  corroborated Allen. 

Exception eight: The court admitted evidence to show that  Robertson 
and Godwin were farming together. This was competent as tending to  
show Godwin's interest in the crop. No harm could. possibly come of it. 

Exception nine: The evidence is that  with largtl sales warehouses in 
Ahoskie, Godwin, who lives there, and in whose stable loft the tobacco 
was placed, sold the tobacco to Basnight, who shipped i t  to Rocky Mount, 
N. C., for sale. The defendant Basnight was on the stand. Certainly it 
was proper, as against him, to show that  the transaction was fraudulent 
and not open and fair. The adniesion was good as against Basnight, 
who is not complaining. Godwin should have asked tha t  the evidence 
be confined to Basnight. H e  did not do so and is bound by it. 

A t  different times during the trial, evidence was restricted and con- 
fined to particular persons, or in corroboration. After the admission of 
the evidence, Basnight's attorney examined him a t  length on it and with- 
out objection from Godwin or from Wynns. 

Exception ten: When Godwin sold the tobacco to Basnight he 
(146) directed that  the check be made payable to General JJTynns. 

Wynns endorsed that  check by making his mark. Godn'  'in was 
claiming tha t  he got none of the money, Wynns, under examination be- 
fore the clerk, swore he got none. Godwin wrotc the name "General 
Wynns" on the back of the check. It was relevant and important to 
show that  fact. Curtis, cashier of the bank, knew Oodwin's handwriting, 
and testified to it. The plaintiffs say that  all this objection "goes up in 
smoke" when Godwin afterwards goes on the stand and admits tha t  he 
did the endorsing by  writing General Wynns' name on the back of the 
check. 
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Exception eleven: Godwin was on the stand as a witness for himself. 
He  was asked to narrate a conversation had between him, Godwin, and 
Robertson a t  the time the tobacco was put up the stable loft. The 
court excluded it. Robertson was not a witness. He was not served with 
process. For some cause he was out of the State. No deposition was 
taken. The evidence, therefore, was hearsay. 

A fatal defect in the exception is that the defendant did not set out 
the excluded evidence so the court could see its competence, or incompe- 
tence. It was the duty of defendants to have done so. Lynch v. Veneer 
CO., 169 N.C. 170, and cases there cited. 

Exception twelve: Godwin alone takes this exception. 
Joe Harrell, a witness for the plaintiff, was asked: "Did Wynns tell 

you he never got a cent for this tobacco?" To this Godwin excepted. 
The court admitted this evidence against Wynns, but not against God- 
win. With this caution and restriction the court admitted the evidence, 
and in that light only. Wynns did not except. This caution was full and 
clear. 

We here refer to the fact that the defendants put in evidence an 
examination of Wynns had before the clerk. It is significant, plaintiffs 
contend, that Wynns was a t  the trial, in court all the time and cross- 
examined witnesses, but did not take the stand as a witness. I n  his 
written examination, taken before the clerk and put in evidence by the 
defendants, Wynns says: ('Nobody paid me for the tobacco. I did not 
get any of the money for the tobacco." 

The admitted evidence was apparently competent in corroboration. 
There is ample evidence of a common design and purpose, and the court 
might have admitted the evidence against Godwin. It did not, and he 
has no ground of complaint. 

We have thus taken up the exceptions as to evidence one by one, and 
considered them carefully, and even with scrutiny. We would not have 
done so had it not been for the very exhaustive and searching discussion 
of them by Mr. Shepherd, which was presented by him with his usual 
ability and learning and his legal acumen. But after a careful analysis 
of the case, and deliberation upon the leading and controlling 
questions raised in argument before us, JTe find that a simple (147) 
declaration by us of our conclusion that none of the excep- 
tions as to evidence is tenable would perhaps have been all-sufficient. We 
feel now, though, that we have acted not only more deferentially, but 
more satisfactorily, by pursuing the course taken by us, and will pro- 
ceed to the consideration of the other questions before us. 

Exception thirteen: This is taken to the refusal to nonsuit a t  the end 
of all the evidence. No such motion was made a t  the close of plaintiffs' 
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evidence, and no exception then noted. The motion cannot primarily 
come a t  the close of all the evidence. It must be made initially a t  the 
close of the plaintiffs' evidence, and, if the motion 1s refused, there may 
be an exception and appeal. But if evidence is offered by defendant, the 
exception is waived. At  the end of all the evidence the exception may 
be renewed, but not then made for the first time. 

C.S. 567, clearly and distinctly points out the practice and procedure 
in the case of a demurrer to evidence and motions to nonsuit upon the 
evidence, and i t  must be pursued, if not strictly, a t  least, substantially. 
The notes to the section show what had been the construction of the 
section by this Court. The defendants did not adopt the proper course, 
and their motion was properly overruled. But had the motion to non- 
suit been properly submitted, it should have beer overruled upon the 
merits, as there was ample evidence to support plaintiffs' case and its 
credibility was for the jury to pass upon. So whkhever way is given, 
the ruling of the court was the correct one. 

The following may be considered as fairly interpretative of C.S. 567: 
"Change of practice. This section changes the practice in demurrers 

to the evidence: Riley v. Stone, 169 N.C. 421; I'revatt v. Harrelson, 
132 N.C. 252; Means v. R.  R., 126 N.C. 424. Under the act of 1897, 
prior to act of 1899: Parlier v. R .  R., 129 N.C. 262; Purnell v. R .  R., 
122 N.C. 832; Worth v. Ferguson, 122 N.C. 381. Wood v. Bartholo- 
mew, 122 N.C. 177. I t  does not apply to a defense, Lester v. Harward, 
173 N.C. 83, but may apply to a counterclaim, Tarault v. Seip, 158 N.C. 
363. Held not to apply to criminal action, S. v. Hagan, 131 N.C. 803; 
but may now, under section 4643. 

"Time of making motion. It must be made first a t  the close of plain- 
tiff's evidence, and before defendant introduces any evidence: Smith v. 
Pritchard, 173 N.C. 720; McKellar v. McKay, 156 N.C. 283; Boddie 
v. Bond, 154 N.C. 359. It is not allowed after verdict, Vaughan v. 
Davenport, 159 N.C. 369; nor after verdict set aside, Riley v. Stone, 
169 N.C. 421; nor after judgment by default and inquiry, Mason v. 
Stephens, 168 N.C. 370. 

"If the first motion is overruled, the d3fendant may except 
(148) and go to the jury; or except, introduce evidence, and renew 

motion after all the evidence: Parlier v. R. R., 129 N.C. 262; 
Means v. R. R., 126 N.C. 424; Worth 7). Ferguson, 122 N.C. 381; iMiller 
v. R .  R., 128 N.C. 26; Riley v. Stone, 169 N.C. 421 Exception is waived 
if motion is not renewed: Raclcley v. Roberts, 147 N.C. 201; Bordeaux 
v. R.  R., 150 N.C. 528; Eamhardt v. Clement, 137 N.C. 91; Rlalock v. 
Clark, 137 N.C. 140; Fritz v. R .  R., 130 N.C. 279; McCall v. R.  R., 129 
N.C. 298. 
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"Effect of motion. The motion admits the truth of plaintiff's evidence 
in light most favorable to him: Rush v. McPherson, 176 N.C. 562; 
Wood v. Public Corporation, 174 N.C. 697; Johnson v. R. R., 163 N.C. 
431; Madry v. illoore, 161 N.C. 295; Poe v. Tel. Co., 160 N.C. 315; Bell 
v. Power Co., 156 N.C. 316; Mullinax v. R. R., 156 N.C. 511; West v. 
Tanning Co., 154 N.C. 44; Mercer v. R. R., 134 N.C. 399," and other 
cases in C.S., on page 567. 

The motion should not be allowed when there is any evidence, more 
than a scintilla, upon which to  base a verdict: Rogerson v. Hontz, 174 
N.C. 27; King v. R. R., 174 N.C. 39; Moore v. R. R., 173 N.C. 311; 
Lindsey v. R. R., 173 N.C. 390; Meares v. Lumber Co., 172 N.C. 289 ; 
Collins v. Casualty Co., 172 N.C. 543; Barnes v. R. R., 168 K.C. 512; 
McRainey v. R. R., 168 N.C. 570; Pate v. Blades, 163 N.C. 267, and 
other cases in C.S., on page 567. 

When contributory negligence appears from the plaintiff's evidence, a 
nonsuit is properly granted: Foard v. Power Co., 170 N.C. 48; Dunne- 
vant v. R. R., 167 N.C. 232; Fulghum v. R. R., 158 N.C. 555; Wright 
v. R. R., 1.55 N.C. 325; Neal v. R. R., 126 N.C. 634; but not when 
such evidence is from the defendant: Horne v. R. R., 170 N.C. 645; 
Whitesides v. R. R., 128 N.C. 229; nor in cases of comparative negli- 
gence under section 3467: Horton v. R. R., 157 N.C. 146. 

The ruling of the court must defeat plaintiff's action; if any remedy 
is left, he should except, proceed with the case, and appeal: Chandler 
v. liMills, 172 N.C. 366. As to whcther the judge, in his discretion, can 
allow plaintiff, after motion to dismiss, to introduce further testimony, 
see Featherston v. Wilson, 123 N.C. 623. Where judge intimates an  
opinion on the law which lies a t  the foundation of the action, adverse to 
plaintiff, or excludes evidence offered by plaintiff which is material, he 
may submit to nonsuit and appeal: Merrick v. Bedford, 141 K.C. 505; 
Hayes v. R. R., 140 N.C. 131; Hickory v. R.  R., 138 N.C. 311; Mobley 
v. Watts, 98 N.C. 284; Tiddy v. Harris, 101 N.C. 589, and other cases 
in C.S., on page 567. 

The plaintiffs now insist tha t  there was ample evidence of a well de- 
fined, planned, and executed purpose to  sell and appropriate plaintiffs' 
tobacco on the part  of Robertson, Wynns, and Godwin, and 
tha t  luckily they were detected and caught up with while in (149) 
the act-olagranti delicto. 

The other exceptions are formal, taken to  the refusal of a new trial 
and to the setting aside of the verdict. The action of the judge a t  the 
trial concludes as to these matters. There was no error committed in 
this respect tha t  we can perceive. 
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After a full and particular review of the case, no error in the various 
rulings of the learned judge is found by us. 

No error. 

Cited: Hinnant v. Power Co., 187 X.C. 293; illhrphy v. Power Co., 
196 N.C. 491; Lzinsford v. X f g .  Co., 196 N.C. 511; Scott v. Telegraph 
Co., 198 N.C. 798; Lee v. Penland, 200 N.C. 341; Price v. Ins. Co., 200 
N.C. 428; dlewborn v. Smith, 200 N.C. 534; Batson v. Laundry, 202 
N.C. 563 ; Harris v. Buie, 202 N.C. 636; S. v. Klutz,  206 N.C. 729; S.  v. 
Bittings, 206 N.C. 802; Harrison v. Ins. Co., 207 N.C. 490; Ferrell v. 
Ins. Co., 208 N.C. 421; Stephenson v. Iioneycutt, 209 N.C. 704; Jones 
v. Ins. Co., 210 K.C. 5G1; S.  v. Ornzond, 211 N.C. 439 ; S. v. Walls, 211 
N.C. 492; S. v. Caper, 213 N.C. 671; Beck v. Hcoks,  218 N.C. 112; 
Credit Corp. v. Satterfield, 218 K.C. 300; Bundy 1). Powell, 229 N.C. 
711; Ward v. Cruse, 234 N.C. 389; Rnchlin v. Construction Co., 234 
K.C. 445 ; Turnage Co. v. Morton, 240 N.C. 98. 

ARMSTROSG GROCERS COMPANY v. 11. BATU'KS A ~ K D  J. N. POTTER, 
TRADING AS If.  BANKS & COMPANY, AWD D. P. CASEY, TRADING AS 

CENTRAL GARAGE. 
(Filed 7 March, 1923.) 

1. CourtsJurisdiction--Justices' Courts. 
An action against a debtor and the alleged fraudulent purchaser of his 

goods and effects used in his business, a s  to the latter is not a n  action 
founded upon contract, and for  the recovery of persc~nal property or dam- 
age of consession thereof a justice of the peace has no jurisdiction when 
the sum of $125 is the amount involved. 

2. S a m e s u p e r i o r  Courts-Fraud-Equities. 
The court of a justice of the peace is  without jurisd!iction to $ffirmatively 

administer an equity: and vhere the plaintiff has ;I cause of action a t  
lam against one of the defendants, coming within the jurisdiction of the 
justice's court, and seeks an adjustment of an equity founded on alleged 
fraudulent transactions with the codefendants, his having brought his action 
in the Superior Court is the choice of the proper jurisciiction, and the grant- 
ing by the judge of the Superior Court of the defendauts' motion to dismiss 
for the want of jurisdiction in that court is  erroneous. 

3. S a m e c o d e  Procedure--Multiplicity of Suits. 
An action to set aside a sale of partnership assets by a solvent to a n  

insolvent partner, and a sale to another as  void against our statute regu- 
lating sales of merchandise in bulk, involves an adjudilzation upon an equity 
that is not cognizable by a justice of the peace, but only in the Superior 
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Court, where alone the property can be followed and the full rights of 
the parties administered, and this in conformity with our Code procedure 
requiring that all rights should be administered in one action, or suit, and 
a multiplicity of suits should be avoided. 

4. Courts-Jurisdiction-Superior Courts-Equities-Law-Judgments- 
Remedies. 

Under our Code and procedure the Superior Court has cognizance of 
both legal and equitable remedies, and a creditor may join in one action 
a proceeding to recorer a judgment for tlie amount of his debt, znd another 
to subject property fraudulentl~ disposed of by his debtor, to the payment 
thereof, and also may enforce his judgment by mandamus in proper cases; 
and he is not required as a prerequisite to the enforcement of his equita- 
ble rights that he must have first obtained his judgment in a separate 
action. 

APPEAL by defendants from Calvert, J., at the Fall Term, 
1922, of PAMLICO. (130) 

2. V. Rawls for plaintiff. 
ATo counsel for defendants. 

WALKER, J .  This is a civil action which m s  brought in the Superior 
Court of Pamlico County for the purpose of obtaining equitable relief 
against the defendants, Potter and Casey, the amount involved being 
$125.03. His Honor, Judge Calvert, a t  the November Term, 1922, of 
Pandico Superior Court, granted the defendants' motion to dismiss for 
want of jurisdiction. For two years or more previous to the above 
action, the defendants, 11. Ranks and J. N. Potter, were partncrs, trad- 
ing under tlie firm name of 11. Banks k Company, and vhile conduct- 
ing their partnership business under the firm name of 11. Ranks & 
Company, became indebted to plaintiff for goods bold and deliwrcd to 
the amount of $123.03. 

On 1 July, 192l, the defendant M. Banks assigned to his codefendant, 
J .  N. Potter, all his interest in said partnership property, alleging i t  to 
be for the security of $2,000, the defendant Potter permitting the part- 
nership business to be continuously operated under its original name of 
AI. Banks ct Company, it being generally known that the defendant 
bank was totally insolvent. The partnership business consisted of the re- 
pairing of automobiles and the sale of various supplies and accessories 
used in the automobile business, including a lot of bolts, hardware, fan 
belts, and many other automobile supplies carried in stock by the de- 
fendant. AT. Banks R. Company. 

On 18 July, 1922, the said defendants, M. Banks and ,J. N. Potter, 
still trading under the firm name of M. Ranks R. Company, sold to D. P .  
Casey all of said partnership effects in bulk, consisting of their entire 
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stock of merchandise, automobile supplies, etc., without giving any 
notice to creditors, as required by law, or otherwise complying with the 
requirements of the statute. 

The plaintiff in this action demands, as relief, that the transfer by 
M. Banks to his codefendant Potter of his interest in the said partner- 
ship effects be declared void as to their creditors, and that the sale by 
the defendants, 11. Banks and J. N. Potter, trading as M. Banks & 

Company, to the defendant Casey also be declared void, and 
(151) each of the defendants be held liable for the indebtedness. 

This action as to the defendants Potter and Casey is not 
founded on contract, and if it had been originally started in a court 
of a justice of the peace, that court would have had no jurisdiction. 
Revised Statutes, sec. 1474.) "The jurisdiction of our Superior Court is 
general and not limited, except in the sense that it has been narrowed 
from time to time by carving out a portion of this general jurisdiction 
and giving i t  either exclusively or concurrently to other courts. Sewing 
Machzne Co. v. Burger, 181 N.C. 247. I t  has never been held here that 
equitable relief can be adninistered affirmatively by the court of a 
justice of the peace. The court of a justice of the peace has no jurisdic- 
tion by which i t  can affirmatively administer an equity. Berry v. Hen- 
derson, 102 N.C. 525; Fidelity Co. v. Jordan, 134 N.C. 236; McAdoo v. 
Callum, 86 N.C. 419; Lutz v. Thompson, 87 N.C. 334, 337; Levin v. 
Gladstem, 142 N.C. 482; Bell v. Howerton, 111 N.C. 69. Though a de- 
fendant in a justice's court may set up an equitable defense, Levin v. 
Gladstein, supra; Lutz v. Thompson, supra, as in auch cases a justice 
has jurisdiction of equitable matters interposed by way of defense in 
actions properly cognizable upon them. Bell v. Howerton, supra; Gar- 
rett v. IJove, 89 K.C. 205; Lutz v. Thompson, supra; Cheese Co. v. 
Pipkin, 155 N.C. 394. It has been held in other cases besides those cited 
by us that while the court of a justice of the peace is one for the en- 
forcement of remedies merely legal, it may so far recognize an equity 
involved in any action pending before it as to permit i t  to be pleaded 
as a defense. Bell v. Howerton, supra; AicAdoo v. Czllum, supra; Fidel- 
ity Co. v. Jordan, supra. The case of McAdoo v. Callum, supra, will 
illustrate the distinction, in this respect, between equities affirmatively 
set up and those pleaded defensively. Hurst v. Everift, 91 N.C. 399. 
Sec, also, Bell v. Howerton, supra; Holden v. Warren, 118 N.C. 326; 
Tiance v. Vance, 188 N.C. 865; Lutz v. Thompson, supra; and Levin v. 
Gladstein, supra. 

One of the most important purposes of the adoption of the Code sys- 
tem of pleading was to enable parties to determine and settle their dif- 
ferences in one action. The law favors the ending of litigation, and 
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frowns upon the multiplicity of suits. Hence, whenever possible, in the 
construction of statutes this wise and wholeson~e policy should be ob- 
served. Sewing Machine Co. v. Burger, supra. 

Plaintiff had not a safe, adequate, and effective remedy a t  law for the 
enforcement of his right, hence the jurisdiction of a court with equitable 
powers to administer the same and appIy the proper remedy. Even if 
he could obtain judgment, issue execution, and levy it upon the property 
thus fraudulently disposed of by his debtor, and attempted to be put 
beyond the reach of creditors, i t  was not a safe or adequate 
remedy, because the creditor must assume all the risk of satis- (152) 
fying his claim by a proceeding a t  law without obtaining full 
or effective relief, or the satisfaction of his debt, whereas, in equity or 
by a civil action in the nature of a suit in equity, under the present 
system of pleading, practice, and procedure, he can subject property, 
which has been fraudulently disposed of by the debtor, or attempted to 
be placed beyond the reach of his creditors, to seizure and sale for the 
payment of debts without incurring any such risks, and so that the 
property may be sold more advantageously and command its full value; 
whereas, if sold under a judgment and execution a t  law, before the fraud 
has been established and there is uncertainty as to title and clear right 
to sell, this beneficient result is not accomplished or attainable. It is 
settled, therefore, that the creditors may resort to either remedy, under 
the doctrine of election, and in this instance, having selected the equita- 
ble one, he may proceed therein to allege a fraudulent sale, have the 
same set aside, and the property subjected to sale under decree of the 
court for the satisfaction of his claim, and especially is this true under 
our present judicial system. Harm'son v. Battle, 16 N.C. 537. And it is 
not now required that the debt should be first reduced to judgment, 
as a creditor may join in one action a proceeding to recover a judgment 
for the amount of his debt and another to subject property to the pay- 
ment thereof, or to enforce his judgment by a mandamus in proper 
cases, McLendon v. Conzrs., 71 N.C. 38, as, under The Code and the 
present procedure the Superior Court has cognizance of both legal and 
equitable action. Dawson Rank v. Harris, 84 N.C. 206. Of such an action 
as this one, the court of a justice of the peace has no jurisdiction. 

It follows that the learned judge erred in dismissing the action, and 
for this reason the judgment is reversed and the case will further pro- 
ceed below, according to law and the course and practice of the court. 

Reversed. 

Cited: Dillard v. Walker, 204 N.C. 70; Wilmington v. Schutt, 228 
N.C. 286. 
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H. F. LEAVISTER v. J E S S E  FRENCH & SON PIANO COJIPANY. 

(Filed 21 March, 1923.) 

1. Negligence - Invitee - Licensee -Evidence - Questions for  J u r y  - 
e i a l s .  

Where the injury for which damages a re  sought in the action was 
received by the plaintiff in falling through a n  open t rap door in the de- 
fendant's store while he was there for the purpose of purchasing mer- 
chandise and the defendant contends il was a t  night, after business hours, 
and that the injury occurred in a part of the store set apart from custom- 
ers; and there is eridence in  plaintiff's behalf that the store was then 
lighted an open for business, and he had gone, under the direction of the 
clerk, to a cabinet in which the goods he desired were kept, and the injury 
occurred while he was doing so, it was for the jury to decide, in consider- 
ing the issue as  to the defendant's negligence, whether the plaintiff, under 
the circumstances, was a n  invitee or licensee, and defendant's motion as of 
nonsuit was properly denied. 

2. Same-Instructions-Appeal and  Error .  
In an action to recover damages for the negligence of defendant in  

causing a personal injury, inrolving thc question wh12ther the plaintiff was 
an inritee or licensee on that part of the defendant's premises where the 
injury occurred, an exception to the refusal of the judge to give the de- 
fendant's prayer for special instruction on that phase of the case is unten- 
able on appeal, when it appears that the trial judge substantially incorpo- 
rated the requested prayer in his general charge, and further instructed 
the jury that the plaintiff must show that, under the circumstances, he 
exercised due care in order to recover. 

APPEAL by defendant from Lyon ,  J., a t  October Term, 1922, 
(153) of WAKE. 

This is an action for damages for injuries sustained by de- 
fendant's negligence. He alleges that he went into defendant's store to 
purchase music rolls advertised in the window. The store was lighted, 
the door open. He  made known his wishes to a se.lesman, who a t  the 
time was attending upon another customer, but who directed the plain- 
tiff to a cabinet in the rear of the store a few feet away. 

As the plaintiff approached the cabinet he fell through an open trap 
door in the floor and mas injured. The defendant's defense was that 
the plaintiff came into the store after regular business hours and the 
trap door was not in that part of the store used by customers. The evi- 
dence was somex~hat in conflict on this point. Verdict and judgment for 
the plaintiff. Appeal by defendant. 

Douglass & Douglass and Pou,  Bailey & Pou for plaintiff. 
Burgess & Joyner, Oscar Leach, and Alurray Alrlen for defendant. 
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CLARK, C.J. Upon the evidence the motion for nonsuit was properly 
refused. The defendant contended that  the plaintiff was a mere licensee. 
The plaintiff contended that  he was an invitee, and the jury so found. 

Upon the defendant's o v a  evidence, the store was open, lighted, doing 
business, and the appellee on coming in made known tha t  he was there 
as an intending purchaser, and was so received. The issue as to whether 
the plaintiff was an invitee or a licensee was properly submitted to the 
jury. 20 R.C.L., p. 68, sec. 58. We have examined with care the excep- 
tions to the charge and to the evidence, and cannot sustain them. 

I n  Ellington v. Ricks, 179 N.C. 686, the Court quoted m-it11 approval 
from 20 R.C.L. as follows: "The authorities are entirely agreed upon the 
proposition tha t  an owner or occupant of lands or buildings who directly 
or by implication invites or induces others to go thereon and 
therein owes to such person a duty to have his premises in a (154) 
reasonably safe condition, and to give warning of latent or 
concealed perils" (p.55) ; and further, that  "the owner or occupant of 
premises is liable for injury sustained by persons who l a ~ ~ f u l l y  enter 
thereon only when the injury results from the use and occupation of 
that  part of the premises which has been designated, adapted, and pre- 
pared for the accommodation of such persons" (p. 67). I n  that  case 
our Court said: "If an invitee goes to out-of-the-way places on the 
premises, wholly disconnected from and in no way pertaining to the 
business in hand, and is injured, there is no liability, citing Glaser v. 
Rothschild, 22 L.R.A. (K.S.) 1055, but  a slight departure by him in 
the ordinary aberrations or casualties of trarel  does not change the 
rule or ground of liability, and the protection of the law is extended 
to him while lawfully upon that  portion of the premises reasonably em- 
braced within the object of his visit. Monroe v. R .  R., 151 N.C. 377." 
I n  the present case there  as no warning of any latent or concealed 
peril from the open trap door, and the situation of the piano in that  
connection was a question for the jury, properly submitted. 

The defendant insists particularly upon exception 20, contending that  
i t  was error not to charge the jury in the identical language of the 
prayer as follows: "The occupant of premises is liable for injuries sus- 
tained by  persons who have entered lawfully thereon only when the 
injury results from the use and occupation of tha t  part of the premises 
which has been designed, adapted, and prepared for the accommodation 
of such persons, and if the jury shall find from the evidence that  plain- 
tiff, a t  the time he stepped into the opening to defendant's basement was 
not in that  part of the store which was designed, adapted, and prepared 
for the accommodation of defendant's customers, they will answer the 
first issue 'No,' even though the jury should find from the greater weight 
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of the evidence that plaintiff was an  invitee on defendant's premises a t  
the time." The court, in stating the defendant's contentions, said: "The 
defendant contends that this cabinet was not opposite the trap door, 
but was beyond it, and contends there was a piano aft the end of i t  and a 
piano a t  the side of it, so close together that a man could not get between 
the two without pulling one away, and contends t ia t  the plaintiff was 
not invited to go down there"; and then instructed the jury that unless 
they should find that plaintiff was invited in for purposes of trade, and 
an employee pointed him to the cabinet, and he fell into the trap door 
when he was exercising such care as a reasonably prudent man would 
use under such circumstances, to answer the issue ":?To." 

This was more favorable to defendant than its ii~struction asked, for 
i t  required the jury to find that plaintiff was not only invited in, but 

was directed to the space near the open trap door, and that he 
(155) exercised due care. Under the instruction, as given, every fact 

upon which the instruction was prayed and refused is predi- 
cated. Carter v. R. R., 165 N.C. 244. 

Indeed, there was very little, if any, evidence tqat any part of the 
store was set apart from customers. It was a small room, the depth of 
the store being only 30 feet, and the cabinet only 16;  or 20 feet from the 
front door. If the trap door was set apart from use by the public, there 
was nothing to indicate it.. The pianos being goclds for sale, invited 
rather than warned the customers. If there were two arranged in this 
instance, their arrangement may have served to conceal the trap door 
rather than to warn the customer, and probably cut off the light from 
the open tray. The music rolls being above the pianos, a customer to 
inspect them might be led into a fall much in the manner that wild 
beasts are trapped when the bait is suspended above the pit. 

Upon examination of all the exceptions, without going into further 
detail, we think that the case was properly and fully presented to the 
jury, and we find 

No error. 

Cited: Brigman v. Construction Co., 192 N.C. 795; Bohannon v. 
Stores Co., 197 N.C. 759; Bowden v. Kress, 198 N.lC. 561; Anderson v. 
Amusement Co., 213 N.C. 133; Griggs 1). Sears, Rocabuck Co., 218 N.C. 
168; Porter v. Niven, 221 N.C. 222; Drumwright v. Theatres, 228 N.C. 
327; Walker v. Randolph County, 251 N.C. 811; Cupita v. Country 
Club, 252 N.C. 350. 
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MRS. HATTIE CAUSEY AND HUSBAND, A. W. CAUSEY, v. J. C. DAVIS, 
AGENT AND DIRECTOR GENERAL, UNITED STATES RAILROAD ADMINIS- 
TRATION. 

(Filed 21 March, 1923.) 

Damages-Contracts-Tort+Consequential Damages. 
Where the plaintiff claims damages in his action for breach of contract, 

those recoverable are such a s  were within the reasonable contemplation 
of the parties a t  the time the same was made; and if for a tort thereafter 
committed arising from the contract through the defendant's negligence in 
the performance of a public duty it owed the plaintiff, the damages re- 
coverable for the commission of the tort are such as  were the direct con- 
sequences thereof, and such consequential damages a s  may be reasonably 
and ordinarily expected to result from the tort a t  the time i t  was com- 
mitted, under conditions that afforded the defendant a fair and reasonable 
opporunity of avoiding or preventing the additional damages claimed. 

Same--Railroad-Train Connections. 
A passenger on a railroad train with ticket purchased to destination 

on the same road, may not recover damages for failure to reach her 
destination in time to be with her father a t  her stepmother's burial, caused 
by her missing the usual connection en route, and her father's temporary 
absence from home when she arrived when such consequences were not 
made known by her to the defendant's agent a t  any time before the injury 
complained of occurred. 

S a m e A c t u a l  Darnage-Additional Expense. 
In  this action by the plaintiff to recover damages caused by the defend- 

ant railroad company by delaying the arrival a t  destination of the plain- 
tiff, a passenger on its train, by its failure to make its usual connection 
a t  a station en route: Held, the plaintiff can only recover, as  damages for 
the defendant's default in making the connection, such additional cost of 
the trip as  she may thereby reasonably have been required to pay. 

APPEAL by plaintiff from Daniels, J., a t  September Term, 
1922, of LEE. (156) 

Civil action to recover damages for failure to transport 
feme plaintiff over the Southern Railroad Company from Sanford to 
Franklinville as per contract of carriage. 

There was evidence on part of plaintiff tending to show that on 16 
August, 1919, plaintiff boarded train of the Southern Railroad Com- 
pany a t  Sanford, N. C., holding a ticket for Franklinville, in said State. 
That the route contemplated and provided for a change of cars a t  Climax, 
N. C., where plaintiff was to take another train to Franklinville, distant 
about 16 miles from Climax, this train being due to arrive a t  Franklin- 
ville about 5 p. m. That the first train was late when plaintiff took it, 
but according to schedule there was to be connection of the trains a t  
Climax, and that per custom the second train awaited indefinitely a t  
Climax for the arrival of the Sanford train. That  when the Sanford 
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train arrived the train for Franklinville had gone, and plaintiff, after 
some delay and inquiry, procured an automobile frclm Climax to Frank- 
linville a t  an  extra cost of $230. 

Feme plaintiff claimed and testified ihat  the chief purpoqe of her trip 
was to be with her father a t  Franklinville on the c~ccasion of the death 
of her stepmother, and to attend the latter's funeral, which was timed 
to take place a t  5 p.m. of the same day. Tha t  on finding the train for 
Franklinville had gone, plaintiff told the agent of her purpose in going 
to  Franlilinville, and the agent endeavored to have the train return for 
her, but  without effect, and that  by reason of the dafult of the company 
in not making its schedule, plaintiff was unable to be a t  the funeral, and 
on arrival found her father's home closed, he having gone out for the 
night to some neighbor's, and plaintiff was annoyed and distressed to her 
great damage, and had been made ill by her disappointment and incon- 
veniences to which she was subjected, etc. 

There mas verdict for plaintiff, the damages under the court's instruc- 
tion being restricted to $2.30, the extra charge in getting to Franklin- 
ville. Judgment, and plaintiff excepted and appealed, assigning for error 
the ruling of the court in restriction of the damages claimed. 

Hoyle & Hoyle and Gavin & Jackson for plaintij?. 
Seawell & Pittman for defendant. 

HOKE, J. I n  an  action of this character, a plaintiff mag sue 
(157) for a breach of the contract of carriage or in tort  for a breach 

of duty imposed by the law. Peanut Co. v. R. R., 155 N.C. 
148; C.S. 3475, and cases cited. 

Where the suit is for breach of the contract, the damages are such as 
were in the reasonable contemplation of the parties a t  the time the same 
was made, and when for tort recovery may be had for all the direct 
damages and such consequential damages as may be reasonably and ordi- 
narily expected to result from such an  injury a t  the time the same is 
committed. See Penn v. Tel. Co., 159 N.C. 306. I n  estimating the amount 
of recovery for breach of contract, or for consequential damages oc- 
casioned by a tort, the claimant is properly restricted, as stated, t o  
those that  are the natural and probable results of his wrong, and if a 
plaintiff seeks to recover additional damages by reason of special circum- 
stances, it must be shown that  these circumstances were known to the 
parties in the one case a t  the time of contract made, and in the other a t  
the time of tort  committed, and under conditions that  afforded the 
defendant a fair and reasonable opportunity of avoiding or preventing 
the additional damages claimed. This was the principle approved and 
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applied in the Peanut Co. case, supra. I n  tha t  case the special circum- 
stances claimed as justifying an award of additional damages were not 
known to the parties a t  the time of shipment, and were therefore not 
competent in an  action for breach of contract, merely, but plaintiff 
offered to show that  after the carriage of the goods was entered upon, 
and when they had reached the town of Rocky Mount, defendant com- 
pany was fully informed of all the special circumstances calling for 
prompt delivery, and with that  knowledge had negligently failed to 
forward the goods from Rocky Mount, or some intervening point, to 
their destination, and i t  was held that  the evidence tending to establish 
these facts mas competent on the question of damages. 

B u t  in the present case the damages in our opinion have been properly 
restricted whether the suit be treated as in contract or  tort, there being 
no evidence offered that  the railroad had any knowledge of plaintiff's 
purpose in going to Franklinville a t  the time she bought her ticket or 
took passage in the train a t  Sanford. Nor is there any evidence tha t  the 
railroad was a t  any time informed of the purpose of plaintiff's journey 
in time to have corrected the alleged default or prevented the special 
damages claimed. Development Co. v. R. R., 147 N.C. 503. 

In  any aspect of the matter, therefore, plaintiff can recover only the 
actual damages suffered, to wit, the additional cost of her trip. Tha t  
being the only damages ordinarily to be expected from the default 
alleged, and there being no knowledge of any special circumstances 
affecting the question of damages brought home to  defendant in time 
to have prevented the additional injury complained of. 

The cause, in our opinion, has been correctly tried, and the (158) 
judgment is affirmed as entered. 

No error. 

Cited: R .  R .  v. Houtz, 186 N.C. 48; Monger v. Lutterloh, 195 N.C. 
279 ; Yonge v. Ins. Co., 199 K.C. 17; Maxwell v. Dist. Co., 204 N.C. 319 ; 
Walker v. Packing Co., 220 K.C. 160. 

HENRY W. CABE ET AL. V. BOARD OF ALDERMEN OF FRANKLIN ET AL. 

(Filed 21 March, 1923.) 

1. Municipal Corporations--Cities and Towns--Governmental Agencies- 
Legislative Control-Taxation, 

Municipal corporations, including incorporated cities and towns to a 
large extent, are simply agencies of the State, constituted for the mn- 
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venience of local administrations in certain parts of the State's territory: 
and in the exercise of ordinary governmental functions they are  subjected 
to almost unlimited legislative control; and where riot affected by special 
constitutional provisions, this position extends to the imposition of taxes 
raised for ordinary governmental purposes. 

2. Same - Bonds - Diversion of Funds - Municipal Buildings - Water  
System. 

The expenditures of the proceeds of the sale of the bonds of an incor- 
porated town for the purpose of erecting a suitable imunicipal building for 
its offices, etc., and the expediture of money for the extension of its water- 
works system, are  each for ordinary current expenses, not requiring a 
vote of the people; and where the act authorizing the issuance of bonds 
for the erection of the municipal building provides t'hat the holders of the 
bonds are  not required or charged with the duty of seeing to the applica- 
tion of the funds, the diverson of the money on hsnd derived from the 
sale of the bonds by the proper municipal authorities to the extension of 
the waterworks system, under statutory authority, does not contravene 
any constitutional provision or interfere with any private interest. 

3. Same--Constitutional Law-Captions t o  Acts. 
The provisions of our Constitution, Art. V, requiring that every act of 

the General Assembly levying a tax shall state the special object to which 
it shall be applied, and it  shall be applied to no other purpose, does not 
extend to taxes levied by counties or incorporated cities or towns for 
general municipal purposes. 

4. Same. 
Where a valid issue of bonds under the approval of a majority of the 

qualified voters of an incorporated town was for th? purpose of erecting 
or providing for its municipal building, with the cotlperation of the county 
commissioners or a county memorial association, and upon the failure of 
this coijperation it was determined by the proper municipal authorities that 
the amount be inadequate and its expenditures alone for the purpose 
wasteful: Held ,  the proper authorities of the town, r~cting with legislative 
sanction, may divert the proceeds from the sale of the bonds remaining in 
the town treasury to the extension or enlargement of its waterworks 
system. 

CIVIL ACTION, heard on case agreed, before Lane, J., and 
(159) consent, a t  Waynesville, N. C., 17 February, 1923. 

The action is to restrain the defendant board of aldermen 
of Franklin from diverting $10,000, proceeds of city bonds, now held 
in the municipal treasury, to  other and different purposes from that con- 
templated and specified when the bonds were issued and sold. 

On the hearing i t  was properly made to appear that under an act of 
the General Assembly, Public Laws, Extra Session, 1921, ch. 99, the 
board of aldermen issued and sold the bonds of the town of Franklin in 
the sum of $10,000 for the purpose of erecting or providing a municipal 
building for the town, and the proceeds of such bonds are now in the 
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municipal treasury. That  when this scheme was entered upon i t  was 
the plan and purpose of the municipal government to provide a building 
for public municipal purposes in conjunction with the county board of 
commissioners of Macon County, or with the Macon County Memorial 
Association, and by virtue of the proposed coiiperation there was a 
reasonable assurance that the amount of $10,000 would suffice. That 
the plans for cooperation with the county and memorial association 
having miscarried, and it appearing that the $10,000 was insufficient to 
provide commodious quarters for municipal purposes, and that the 
amount required would a t  present be an extravagant and unjustified 
expenditure, the General Assembly of 1923 passed an act authorizing the 
board to apply said funds in their discretion to the following purposes: 

1. The erection of a municipal building and firehouse as originally 
planned. 

2. The erection of a firehouse. 
3. The extension or enlargement of the waterworks system. 
4. The extension of the sidewalks and streets of the town. 
That pursuant to authority so conferred, the board of aldermen, deem- 

ing i t  inexpedient a t  present to go on with the municipal building, by 
formal resolution determined that an amount of said fund not to exceed 
$5,000 be and same is hereby diverted from the original purpose, and 
same be used to enlarge and extend the waterworks of the town. That 
plaintiffs and other citizens and taxpayers of the town being doubtful 
of the power to divert the funds, instituted the present action to restrain 
the proposed diversion. 

The court, being of opinion that on the facts presented and under the 
legislative authority conferred, as above stated, the proposed diversion 
was lawful, so entered judgment that defendants go without day, and 
plaintiffs, having duly excepted, appealed. 

Henry G. Robertson for plaintiff. 
J .  Frank Ray  for defendants. 

HOKE, J. The decisions of this State have repeatedly recog- 
nized and approved the principle that counties, townships, (160) 
and other like municipal corporations, and to a large extent 
cities and towns, are simply agencies of the State constituted for the 
convenience of local administration in certain portions of the State's 
territory, and that  in the exercise of ordinary governmental functions 
they are subject to almost unlimited legislative control, the position 
extending to the imposition and expenditure of taxes raised for ordinary 
governmental purposes, and where not affected by special constitutional 
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provisions. Trustees v .  Webb, 135 N.C. 379; Jont~s v .  C O ~ S .  Madison 
County, 137 N.C. 579-396; Crocker 21. Moore, 140 N.C. 429; Jones v .  
Comrs., 143 N.C. 59; White v .  Comrs., 90 N.C. 411; Mills v .  Wzlliams, 
33 N.C. 558. 

In  the persent instance i t  appears that the purpose for which these 
bonds were issued and sold, and that which the proceeds are to be now 
applied are for ordinary current expenses, not requiring a vote of the 
people, and the original act contains the provision that the holders of 
these bonds are in no way required or charged w ~ t h  the duty of seeing 
to the application of the funds, so that there is no interfering constitu- 
tional provision, nor is there any private interest to be considered, the 
bonds being undoubtedly valid obligations of the town. Hightower v .  
Raleigh, 150 hT.C. 569; Tate v .  Comrs., 122 N.C. 812. 

True, we have held that without legislative sanction s municipal 
government may not of its own motion divert governmental funds from 
the purposes specified by the statutes under which they have been raised. 
Comrs. u. Comrs., 184 N.C. 463. But here there is a valid statute 
authorizing the propo~ecl diversion, and no reason occurs to us why i t  
should not be upheld. Authority, too, here and elsewhere, is in full 
support of the measure. Parker v .  Comrs., 178 N.C. 92; Brozcn v .  
Comrs., 100 N.C. 92; Long v .  Comrs., 76 N.C. 273; Yamhill Co. v .  
Foster, 53 Oregon 124; 37 Cyc. 1588; 27A. R: E. (2 ed.), p. 868. 

In  the Parker case, supra, it is pointed out that our constitutional 
provision, Article V, section 7, requiring that ('every act of the General 
Assembly levying a tax shall state the special object to which it shall be 
applied, and it shall be applied to no other purposs" does not include or 
extend to taxes levied by counties, etc., for municipal purposes, citing 
Parker v .  Comrs., 104 N.C. 166. 

There is no error, and the judgment of the Superior Court is 
Affirmed. 

Holmes v .  Fayetteville, 197 N.C. 746; Leonard 2,. Sink., 198 N.C. 122; 
Johnson v .  Xarrow, 228 N.C. 61. 
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R. S. NEWSOR1 v. E. G. COTHRANE ET AL. 

(Filed 21, March, 1923.) 

1. Appeal and Error-Burden on Appellant-Claim and Delirely-Re- 
plevin-Sales-Value of Property-Seizure. 

Where, in claim and de l i re r~ ,  the defendant has replevied and sold an 
automobile, the subject of the action, exception to the plaintiff's testimony 
of the ralue of the car, on the issues of plaintiff's damages because it  does 
not allpenr that it related to the time of seizure, is untenable on defend- 
ant's appeal, it being required that he show error therein, which does 
appear of record on his appeal in this case. 

2. Claim and Delivery-Value of Property-Corroborative Evidence. 
Where the ralue of an automobile replevied by the defendant in claim 

and delivery is material to the inquiry in the action, proof of its value 
vithin a reasonable time before or after its seizure is competent as bearing 
upon its value a t  the time of its seizure; and a witness may testify that 
some months before the seizure he offered to lend a certain amonnt of 
money under mortgage thereon as corroborative of his testimony of its 
mlne at  the time of the seizure. 

(161) 

APPEAL by defendants from Lyon ,  J., a t  November Term, 1922, of 
WAKE. 

This was a civil action for the recovery of the value of a motor car. 
Plaintiff alleged that  while the care was under mortgage, he placed the 
same with defendants for the purpose of having i t  repaired. There was 
a dispute betn-een the parties as to the amount and correctness of the 
repair bill. Plaintiff instituted ancillary proceedings in claim and de- 
livery. gave bond; defendants replevied and, after due advcrtiscmcnt, 
sold the car under C.S. 2435. 

The jury returned the following verdict: 
"1. I s  the plaintiff the ovner and entitled to the possession of the car, 

as alleged in the con~plaint? Answer: 'Yes.' 
"2. 'ITThat is the value of said car? Answer: '800.' 
"3. What  amount is plaintiff indebted to defendants for repairs on 

car? Answer: '$150.' 
"4. Was the car bid in by Smith for the defendants when sold? An- 

swer: 'Yes.' " 
Judgment on the verdict for plaintiff, and the defendants appealed. 

John W .  Hinsdale for plaintiff. 
J .  W .  Bailey for defendants. 

STACY, J. The exceptions chiefly relied on by  defendants are those 
relating t o  the admission of evidence tending to show the ra lue  of the 



170 IN T H E  SUPREME COURT. [I85 

car a t  the time of its seizure under claim and delivery in July, 1921. 
The car had been in the defendants' shop for repairs. Plain- 

(162) tiff stated that  it was worth $1,000. M. A .  Lambert, witness for 
the plaintiff, testified that on 1 March, 1921, he had occasion 

to  examine the car, and a t  that time he valued i t  a t  $900 or $1,000, 
and made a loan to the plaintiff, taking a mortgage on the car for $600 
as security. Defendants contend that this evidence should have been 
excluded because the plaintiff's testimony relates to no particular time, 
and the witness Lambert could speak only of its value four months 
prior to its seizure. The jury found the value of the car to be $800. 

The exception to the plaintiff's evidence cannot, be sustained because 
i t  does not appear that he was speaking of the v:tlue of the car a t  any 
time other than the time in question, to wit, the date of seizure. Appel- 
lants must show error, and they must make it appear plainly, as the 
presumption is against them. In  re Ross, 182 N.C. 478. 

As a general rule, the value of property taken or destroyed is to be 
determined as of the time and place of its taking or destruction. Hart  
v. R. R., 144 N.C. 91. But it has been held with us that proof of its 
value within a reasonable time before or after its conversion or destruc- 
tion is competent as bearing upon its value a t  ths time alleged. Wyatt 
v. R. R., 156 N.C. 315; Grand v. Hathaway, 118 140. App. 604; 34 Cyc. 
1505; 8 R.C.L. 489. What is a reasonable time, within the meaning of 
this rule, would seem to depend upon the circumstances of each par- 
ticular case and the character of the property in question. Page v. 
Fowler, 39 Cal. 426. 

I n  the instant case we think the testimony of the witness Lambert was 
properly admitted. What he said in regard to making a loan and taking 
a mortgage on the car as security therefor was admitted only in cor- 
roboration of his evidence tending to fix the value of the car a t  that 
time. 

The other exceptions require no discussion. The judgment will be 
upheld. 

No error. 

Cited: DeLaney v. Henderson-Gilmer, 192 1Q.C. 652; Greene v.  
Bechtel, 193 N.C. 99; Ayden v. Lancaster, 197 N.C. 561; Hicks v. Love, 
201 N.C. 777; Hwy. Com. v. Hartley, 218 N.C. 440; Crouse v. Vernon, 
232 N.C. 33; Implement Co. v. McLamb, 252 N.C. 764. 
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BEN NOBLES ET AL. V. WILLIAM HAYWOOD DAVENPORT. 

(Piled 21 March, 1923.) 

1. Advancements - Evidence - Deeds and  Conveyances - Questions for  
Jury-Trials. 

The father conveyed certain lands to his daughter and certain other 
lands to his son, as  advancements in  1905, and the son's deed was not 
registered. In  1910 he again conveyed the same lands to his son, reciting 
a consideration of love and affection and the sum of $700: Held, some 
evidence from which the jury could infer that the $700 was the enhanced 
ralue of the land during the intervening period over and above the in- 
creased value of the advancement made to the daughter in  1905, and that 
it was the grantor's intention thus to equalize the advancements. 

2. Appeal a n d  Error-Second Appeal-Decisions-Law of t h e  Case. 
The decision of the Supreme Court on a former appeal is the law of the 

case in further proceedings in the Superior Court, where a new trial has 
been ordered, and also on a second appeal to the Supreme Court. 

APPEAL by defendant from Cranmer, J., a t  November Term, 
1922, of LENOIR. (1631 

This is the second appeal of the same case, reported in 183 
N.C. 207. The facts are there fully stated and need not be repeated 
here. 

The jury returned the following verdict: 
"I. Was the conveyance of the land from S. H. Davenport, the father, 

to his son, IVilliam H. Davenport, the defendant, an advancement to 
said defendant? Answer: 'Yes.' 

"2. If so, in what amount was said conveyance an advancement? 
Answer: 'Full value in 1910, less $700.' " 

Judgment on the verdict for plaintiffs, and the defendant appealed. 

Rouse & Rouse for p1ainti.g~. 
Cowper, Whitaker & Allen for defendant. 

STACY, J. Defendant says there is no sufficient evidence appearing 
on the record from which the jury could find that the deed from S. H. 
Davenport to his son was intended as a partial advancement and a partial 
sale. We think there was some evidence to support the verdict. I n  1905 
S. H. Davenport and wife made an advancement to their daughter, 
Mrs. Dennie Nobles, of a 97-acre tract of land. At  the same time they 
executed a deed, intended as an advancement, to their son, William H. 
Davenport, for a 102-acre tract of land. This latter deed was never 
registered; so, on 15 November, 1910, another deed was executed for the 
same property, reciting a consideration of natural love and affection and 
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$700. There mas some evidence from which the  jury could infer that  
the $700 was the enhanced value of said property from 1905 to 1910, 
over and above the increased value of the advancement made to ILIrs. 
Dennie Nobles in 1905; and that  i t  was the intention of the grantor thus 
to equalize these advancements. 

His Honor charged the jury in ahnost the identical language of our 
former opinion. The decision on the first appeal constitutes the law of 
the case, both in subsequent proceedings in the trial court and on a sub- 
sequent appeal here. Iiarrington v. Rawls, 136 N.C. 65; Gordon v. Col- 
lett, 107 N.C. 362. 

After a careful perusal of the entire record, we are convinced that  the 
case has been tried in substantial conformity to o ~ r  previous decision. 

K O  error. 

Pettitt v. R. R., 186 N.C. 18; Ray v. Veneefp Co., 188 N.C. 415; 
Strunlcs v. R. R., 188 K.C. 568; Mfg. Co. v. Hodgins, 192 N.C. 579; 
Tinsley v. Winston-Salem, 194 N.C. 809; Masten v. Texas Co., 204 
N.C. 571; Power (70. v. Yount, 208 N.C. 184; Fwrell v. Ins. Co., 208 
N.C. 421; Reynolds v. Reynolds, 208 K.C. 612; McG~au: v. R. R., 209 
N.C. 438; Stanback v. Haywood, 213 N.C. 537; Robinson v. Mcillhaney, 
216 K.C. 679. 

R. B. ROBERTS v. E. A. MASSEY. 

(Filed 21 March, 1923.) 

1. Equity-Deeds and  Conveyances-Correction of 'Instruments. 
Where, by mutual mistake of the parties, a grantor of lands has failed 

to exclude from the conreyance timber standing thereon which he had 
previously conveyed to another, the grantee of the timber may maintain 
his suit in equity against the grantee of the land to correct the mistake 
in his deed. 

2. Evidence - Issues - Verdict -Motion Set Asidt-Answer t o  Issue-- 
Appeal and  Erro-Objections and  Exceptions. 

Objection that the evidence on an issue is insufficient to support a 
verdict adrerse to the appellant should be made in apt time during the 
trial, and exception comes too late after rerdict to be considered on appeal. 

3. Equity-Deeds and  Conveyances-Correction of Instruments-Sotice-- 
Registration. 

The requirement of registration of a deed, etc., to lands to give notice 
to purchasers, etc., excluding all other notice, however full or complete, 
applies necessarily to written instruments and not to the equity to reform 
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a deed for the mutual mistake of the parties, which ordinarily rests in 
parol, and is not capable of registration. 

4. S a m e T i m b e r  Deeds-Extension of Cutting Period. 
Where the grantee of lands brings action to recover damages of the 

defendant for cutting and removing timber therefrom, and the defendant 
claims this right under an extension of time granted from the common 
source of title, of which the plaintiff had full notice a t  the time he had 
acquired his title, the defendant may avail himself of the equity allowing 
a correction of the plaintiff's deed for the mutual mistake of the parties. 

5. Appeal and  Error-Evidence-Deeds and  Conveyances-Title-Imma- 
terial Matter-Verdict. 

Held, under the facts of this case, the introduction in eridence of the 
defendant's deed to the timber standing on the lands, conveyed by a com- 
mon source of title to the plaintiff, could not have prejudiced the plaintiff, 
who was found by the jury not to have the title to  the timber, and plain- 
tiff's exception thereto cannot be sustained on appeal. 

6. Appeal and  Errol-Court's Discretion. 
Where the trial judge has ruled on appellant's motions concerning mat- 

ters in the exercise of his sound discretion, the appellant, to sustain his 
exceptions on appeal, must show an abuse of this discretion. 

APPEAL by plaintiff from Lyon, J., a t  November Term, 1922, of 
FRANKLIN. 

The verdict was as follows: 
"1. Did the defendant wrongfully cut and remove timber from the 

lands of plaintiff, as alleged in the complaint? Answer: 'No.' 
"2. If so) what damages has plaintiff sustained? Answer : 
113. M7as a clause excepting and reserving the standing tim- 

ber with right to cut and remove the same on or before 9 (165) 
&lay, 1921, omitted in the deed from W. R. Timberlake and 
other to R. B. Roberts by the mutual mistake of the parties to said 
deed? Answer: 'Yes.' 

"4. If you answer the third 'Yes,' then what damages has the plaintiff 
sustained for the timber wrongfully cut under 8 inches, and other acts 
not covered by their contract? Answer: '$500.' " 

Judgment for defendant; plaintiff appealed. 

W. M. Person for plaintiff. 
Ben T. Holden for defendant. 

ADAMS, J. The land was formerly owned by W. B. Timberlake. 
After his death, in a proceeding duly instituted, the court appointed 
commissioners who sold the timber on this land by private sale to J. T. 
Wilson in 1916. The purchaser was granted three years from the date 
of the deed in rhich to cut and remove the timber. Wilson sold the 
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timber to the defendant and the time for removing it was extended to 
9 May, 1921. 

On 15 October, 1919, the heirs a t  law of W. B. Timberlake sold to the 
plaintiff the land on which the timber was situated, and on 28 May, 1921, 
the plaintiff instituted this action to recover of the defendant the value 
of the timber he had cut. The plaintiff's deed was registered 6 March, 
1919. In  his answer the defendant alleged that :;he plaintiff had pur- 
chased the land, not only with knowledge that the time for removing the 
timber had been extended, but with the express understanding and agree- 
ment with the Timberlake heirs (under whom both parties claim) that 
title to the timber embraced in the defendant's contract was not to pass 
to the plaintiff, and that the clause excepting the timber was omitted 
from the plaintiff's deed by the mutual mistake of the parties. Upon 
denial and issues joined, the dispute was submitted to the jury, with the 
result shown in the answer to the third issue. 

The equitable jurisdiction of the court was invoked by the defendant 
to correct a mistake in the deed to the plaintiff from his grantors, who 
were the common source of title, and was not denied, for it is a familiar 
doctrine that courts of equity will lend their aid for the correction of 
mistakes in written instruments to the original parties thereto, and to 
all those claiming under them in privity. 2 Beacl- on Mod. Eq. Juris- 
prudence, sec. 541. As to this doctrine, there is no controversy. But 
the plaintiff interposes to the validity of the judgment these two objec- 
tions: (1) that there was no evidence of a mutual mistake as to the 
terms or exception alleged to have been omitted from the plaintiff's 
deed; (2) that the plaintiff is protected by the Connor Act, even if 

such mistake be established. 
(166) The objection as to the sufficiency of tqe evidence was first 

raised on the plaintiff's motion to strikl: out the answer to 
the third issue, but not being in apt time, i t  coulli not then be enter- 
tained. An objection to the sufficiency of evidence IS too late when first 
made after the verdict is returned. After voluntarily taking his chances 
with the jury, a party cannot be heard to say that the verdict was 
rendered upon inadequate evidence. Shields v. Whitaker, 82 N.C. 516; 
Leggett v. Leggett, 88 N.C. 114; Hemphill v. Hemphill, 99 N.C. 441; 
Holden v .  Strickland, 116 N.C. 185; Mica Co. v. Mining Co., 184 N.C. 
491. 

In  support of the second objection, the plaintiff cites the Connor Act 
of 1885, now C.S. 3309, and several decisions in which it has been 
interpreted. The provision is this: "No conveyance of land, or con- 
tract to convey, or lease of land for more than three years, shall be 
valid to pass any property, as against creditors or purchasers for a 
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valuable consideration, from the donor, bargainor, or lessor, but from 
the registration thereof within the county where the land lies." I n  con- 
struing this statute the Court has repeatedly held that no notice, how- 
ever full and formal, of an unregistered deed conveying land, or of 
an unregistered contract to convey land, or of an unregistered lease 
of land, for more than three years shall defeat or affect the rights of 
a subsequent purchaser for value whose deed is duly registered. Quin- 
nerly v.  Quinnerly, 114 N.C. 145; Maddox v. Arp, ibid. 588; Hooker v.  
Nichols, 116 N.C. 157; Collzns v. Davis, 132 N.C. 106; Harm's v .  Lum- 
ber Co., 147 N.C. 631; Wood v .  Lewey, 153 N.C. 401; Lynch v. John- 
son, 170 N.C. 110; Fertzlizer Co. v .  Lane, 173 N.C. 184. 

It will be noted that the question here presented is whether the Connor 
Act shall be held to defeat the application of the equitable doctrine of 
correction to a deed from which a clause excepting timber has been 
omitted by the mutual mistake of the parties. Several times the ques- 
tion has been discussed, but in this jurisdiction i t  has not definitely 
been decided. It was adverted to in Wood v .  Tinsley, 138 N.C. 508; 
but there the Court declined to say whether the registration law is 
intended to protect a purchaser for value against equities or equitable 
titles arising out of parol trusts or attaching to the legal title by con- 
struction or implication. I t  is referred to again in the dissenting opinion 
in Lynch v. Johnson, 171 N.C. 631, in which i t  is said that the Connor 
Act deals only with such titles and rights as are evidenced by a writing 
which can be registered, and not to such equitable rights as rest in parol 
and are incapable of registration. And in Pritchard v .  Williams, 175 
N.C. 319, Hoke, J., in a concurring opinion held that the registration 
laws do not apply to parol trusts. Referring to these laws, he said: "I 
am of opinion, however, that the act in question does not apply to parol 
trusts, and in no way affects them, or the rules by which they 
are established and enforced. Drawn with intelligent care and (167) 
foresight by our former Associate Justice Connor, now an 
honored member of the Federal bench, i t  was professedly designed and 
intended to affect priorities arising from registrations, and from its very 
nature and purpose, therefore, is restricted to written instruments capa- 
ble of registration, and the act, in terms, applies only to "conveyances 
of land, contracts to convey, and leases of land for more than three 
yearsn-all required to be in writing by other sections of the same 
statute. I conclude, therefore, that these trusts, resting in parol and fully 
recognized by our law (Jones v .  Jones, 164 N.C. 320; Gaylord v .  Gay- 
lord, 150 N.C. 222; Avery v .  Stewart, 136 N.C. 436; Shelton v. Shelton, 
58 N.C. 292; Strong v. Glasgow, 6 N.C. 2891, are not within the mean- 
ing, terms, or purpose of the Connor Act, and will be enforced against 
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the holder of the legal title unless i t  appears that such holder, or some 
one under whom lie claims, has acquired such title for a fair and reason- 
able value and without notice of the trust. They were no doubt omitted 
froill the Connor Act for the reason that, being recognized estates often- 
times of the greatest merit and incapable of registration because not in 
~vriting, it was considered unfair and subversive of right to destroy them 
in favor of one who had acquired his title with full notice of their 
existence." 

This conclusion finds strong support, not only in the language, but in 
the manifest intent and purpose of the statute. In  express terms the 
provision applies to conveyances, contracts to convey, and to leases for 
inore than three years, neither of whrch can be enforced in l n ~ ~  unless 
lllanifested by a written instrument which may be spread on the records 
as constructive notice to those who may be affected. 

The statute, as we construe it, neither includes nor was intended to 
include equities which from their nature are incapzble of registration for 
the reason that  the circumstances out, of which they arisc generally, if 
not necessarily, rest in parol. 

We therefore hold that his Honor was correct i n  refusing to interfere 
with tlie verdict on either of the grounds assigned by the plaintiff. 

The plaintiff excepted to the admission of thc Wilson deed on tlie 
ground that Wilson had not title, and there was no extension of the time 
limited for removing the timber. But according to the finding of the 
jury, the plaintiff is not entitled to the timber in controversy, and it is 
therefore immaterial with him whether Wilson's title was defective or 
perfect. For this reason his exception is without merit. 

The remaining motions were addressed to his Honor's discretion, and 
in the absence of abuse are not the subject of review on appeal. JJTe find 

Ko error. 

Cited: Enton v. Doub, 190 N.C. 18; Mincey v. Construction Co., 191 
N.C. 549; Threllceld v. Land Co., 398 N.C. 189; Harvey & Co. v. 
Rouse, 203 K.C. 299; Lowery v. Wilson, 214 N.C. 804; Trust Co. v. 
Braznell, 227 N.C. 213. 
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(168) 
W. S. YAWS A~YD H. 13. FRYAR ET AL. v. THE BOARD OF COlIlIISSIONERS 

OF SAMPSON COUNTY, THE BOARD OF EDUCATION OF SAID 
COrNTY, AND K. A. WILLIAMS, SHERIFF. 

(Filed 21 March, 1923.) 

Schools--School Districts-Taxation-Special Tax-Enlargement of Dis- 
tricts - Elections - Majority Vote--Enlargement of Territory-Stat- 
utes. 

The uniting of an existing special school tax district with other districts 
not haring such tax is in effect the enlarging of the boundaries of the tax 
district to take in outlying nontax territory under the provisions of C.S. 
5530; and it  is only required for the establishment of the enlarged district 
and the levying of a special tax therein, that the district to be enlarged 
and the outlying territory, should each cast a majority rote in favor of 
the propositions submitted to them, and it  is unnecessary that each of the 
nontax districts included in the enlarged territory should have separately 
cast a majority vote in faror of the special tax proposed, nor is  it material 
that one of them was separated from the others by the original special 
tax district so enlarged. The importance of education upon the mental and 
moral conditions of the people in relation to self-government, commented 
upon by WALKEB, J. 

-APPEAL by plaintiffs Vann and Fryar from order of Cranrner, J . ,  12 
September, 1922, from SAMPSON. 

WALKER, J., stating the case: This is a civil action by the plaintiffs, 
W. S. Vann, H. B. Fryar, and others, against the board of commissioners 
of Sampson County, the board of education of Sampson County, and 
their respective members, and N. A. Williams, sheriff of Sampson 
County, t o  enjoin and restrain the collection of certain taxes, levied for 
school purposes, in a proposed enlarged or consolidated school district, 
comprising Ingold Special Tax District (which prior to the proposed 
consolidation had been levying for school purposes a tax of 30 cents on 
the $100 valuation of property and 90 cents on the poll), and Parker, 
Eureka, and Clear Run school districts, the latter three being nonlocal 
tax districts. 

In  May, 1921, the citizens of Ingold and Clear Run districts started 
a movement to consolidate the four districts mentioned above into one 
district, which included all the school districts in Lisbon Township, with 
the exception of Garland Special School District. They secured to a 
petition the names of the requisite number of voters, from Ingold and 
Clear Run districts, calling for an election in the entire territory, and 
their action being approved by the board of education of Sampson 
County, the board of commissioners of that county accordingly called an 
election to be held on 14 ,June, 1921, to vote upon the consolidation of 
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the four districts, or rather the enlargement of Ingclld District under C.S. 
5530, and to decide upon the question whether or not they 

(169) should levy a tax of 30 cents on the $100 valuation of property 
and 90 cents on the poll in three districts not heretofore having 

a special tax. 
In  said election all the voters in the four respective school districts 

were allowed to vote together upon the propositicln submitted to them, 
the said election being held a t  Ingold, in the Ingold District, and all 
votes were placed in the same ballot box and were (counted and tabulated 
together, and the result declared in the entire disxict as a unit, but i t  
is not known how many votes for and against the question were cast in 
Ingold District and how many of such votes were cast in the outlying 
territory. 

The Eureka District, a part of the new territory being taken in, was 
not contiguous to Parker and Clear Run districts, the same being sepa- 
rated from them by Ingold District. And in the election which was 
held, a majority of the voters in Eureka District voted against consoli- 
dation, and in Parker District no single voter signed the petition calling 
for an election, or voted for consolidation on the clay of election. 

The above are the facts so far as stated, but a more comprehensive 
and detailed statement was made by his Honor, Judge Cranmer, in his 
judgment, which was as follows: 

This cause coming on for hearing before his Honor, E. H. Cranmer, 
judge, and being heard upon the notice to defendarts to show cause why 
the temporary restraining order heretofore granted in this cause should 
not be continued to the final hearing; from the pleadings and affidavits 
filed herein the court finds the following facts, to wit: 

1. That on the first Monday in May, 1921, a petition duly signed by 
one-fourth of the freeholders in a ccrtain territory described in said 
petition as follows: "All of Lisbon Township, Sarnpson County, except 
the Garland Special Tax School District," which petition having been 
endorsed by the board of education of Sampson County, was filed before 
the board of education of Sampson; said freeholders praying in said 
petition that an election be ordered in said territory to ascertain the will 
of the voters therein as to whether there should be levied a special tax 
of not more than 30 cents on each $100 worth of property, and 90 cents 
on the taxable poll, to supplement the school funds, which may be 
apportioned by the board of education to said district in accordance with 
the provisions of law. Said petition, as copied on the minutes of the 
board of commissioners of Sampson County, is hereby referred to and 
made a part of this finding. 

2. The territory described in the petition embraced the Ingold Special 
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Tax District created in 1903, in which a special tax of 30 cents on the 
$100 valuation of property and 90 cents on the poll was in force, as well 
as the districts of Parker, Eureka, and Clear Run, which were 
nonlocal tax districts. (170) 

3. All of said districts embraced in said territory were con- 
tiguous to each other, though Eureka District did not join the other two 
nonlocal tax districts, being separated therefrom by Ingold Special Tax 
District. 

4. That  said election was held on 14 June, 1921, a t  Ingold, North 
Carolina, in said Ingold District, a t  which time and place all the quali- 
fied voters in said proposed district were allowed to vote on said propo- 
sition, but all voted together, without regard to district lines, and no 
separate election was held in either Parker, Eureka, or Clear Run dis- 
tricts, or in the three districts as a unit, separate and apart from the 
Ingold District. 

5. That a t  said election there was registered within said territory 190 
qualified voters, 87 of whom were residents of Ingold District and 103 
outside of said Ingold District; that of the 87 possible votes of Ingold 
District, 86 were cast for the special tax; and of the 103 votes outside of 
said Ingold District 66 were cast for special tax; though in Parker Dis- 
trict no vote was cast for said special tax, and in Eureka District a ma- 
jority was cast against the special tax. 

6. That all the votes were cast in the same box, and were counted and 
tabulated together, without regard to district lines or the location of the 
parties casting them, and the result was declared on the whole terri- 
tory. 

7. That the result of said election was certified to the board of com- 
missioners of Sampson County, and the said board then ordered the 
said district established in accordance with the result of said election. 

8. That since said election and order the board of education, together 
with the school committee appointed for said proposed district, have 
contracted for the erection of a school building in said proposed district 
a t  the cost of approximately $16,500, and the said board of education 
and school committee have obligated themselves for said amount, and 
the building is now nearing completion, the sum of $16,000 having al- 
ready been expended on said building. 

9. That a tax of 30 cents on the $100 valuation of property and 90 
cents on the poll was levied and collected for the year 1921, and a like 
amount has been levied for the year 1922, but none of i t  has been col- 
lected a t  this time. 

10. That this acti'on was commenced on 1 September, 1922, for the 
purpose of having declared null and void the said election held in said 
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proposed consolidated district, and the order esta,blishing said district, 
and for the further purpose of prohibiting the commissioners of the 
county from the further levy of taxes, under the election in the district, 

and to prohibit the sheriff of the county from the further col- 
(171) lection of said taxes. 

Whereupon i t  is considered, ordered, m d  adjudged by the 
court that the temporary injunction or restraining order heretofore issued 
in this cause be and the same is hereby dissolved. Let the costs be taxed 
against the plaintiffs and the surety on their bond. 

E. H. CRANMER, 
Judge Presiding. 

To the foregoing judgment the plaintiffs, in oren court, except and 
appeal to the Supreme Court; notice waived, and bond in the sum of 
$50 adjudged to be sufficient. 

It is hereby agreed by counsel that the pleadings, the judgment, re- 
straining order, and entry of appeal shall constitute the record in this 
case. 

E. H. CRANMER, 
Judge. 

ASSIGNMENTS OF ERROR. 

The plaintiffs, W. S. Vann and H. 13. Fryar, appealing, assign errors 
as follows: 

1. For that his Honor was in error in dissolving the injunction and 
restraining order, and in refusing to continue i t  until the final hearing, 
and this error is the basis of plaintiffs' first exception. 

2. For that his Honor was in error in signing the judgment set out in 
the record, and this error is the basis of plaintiffs' second exception. 

Respectfully submitted, 
FAIRCLOTH & FISHER, 
A t t o r ~ e y s  for Plaintiffs. 

The above statement, somewhat more elaborate than the brief one 
preceding it, will give us a better and more accurate conception of the 
whole case, including the questions raised by the respective parties. 

Faircloth & Fisher for plaintiffs. 
H .  E. Faison and Manning & Manning for defendants. 

WALKER, J., delivering the opinion of the Court: This is practically, 
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and in a legal sense, a case of enlarging a school district, that  is, Ingold 
District, and while the words "consolidating districts" may not inaptly 
be applied to the process adopted, i t  nevertheless, in sustance and effect, 
eventuates in an extension or enlargement of the boundaries of Ingold 
District, by including threin contiguous terrtiory. There has been an 
election to determine whether this shall be done, which resulted in a 
majority vote being cast in its favor, both in Ingold District and in the 
rest of the outlying territory or districts. Some question has 
been made in opposition to this enlargement, or consolidation, (172) 
by vliatever name we may call it, upon the ground tliat a part 
of the outlying districts, or those other than Ingold District, that is to 
say, Eureka District, is not contiguous to Parker and Clear Run dis- 
tricts, but this is not material, in the  view we take of the facts and 
the law of the case, as the statute does not require that  there shall be 
separate elections in each school district of the outlying and contiguous 
territory proposed to  be annexed to the old or tax-paying district, but 
only provides tha t  an election in such nen. territory may be ordered 
and held, . . . and in case a majority of the qualified voters "in such 
new territory shall vote a t  tlie election in favor of a special tax of 
the same rate as that  voted and levied in the special-tax district t o  
which the territory is contiguous, then the new territory shall be added 
to and becorne a part  of the special-tax district," etc. It will be seen, 
therefore, tha t  the vote is required to be taken in the "new territory," 
d x t h e r  it happens to be composed of only one or of several school 
districts, and i t  can make no difference, when there are several of them, 
tliat they are not all contiguous to each other. If tlie Legislature had 
intended tliat there should be a separate ~ o t e  in each district, i t  was 
easy to so have expressed it. And, again, the fact that  some of the 
voters failed to vote, or absented themselves from the polls, n-as their 
own fault, and does not invalidate the election, there having been a 
clear majority of the qualified voters in favor of the measure, both 
in the old district and also in the new territory, and, of course, there n.as 
also a clear majority of the voters for the measure in the combined dis- 
tricts. Therefore, questions raised and decided in Reiger u. Comrs., 
70 N.C. 319; A'orirze?zt u. Charlotte, 85 N.C. 387, and several other 
cases which might be cited, are not involved in this litigation, our present 
purpose being accomplished, when we decide, as we do, tha t  the election, 
according to the facts found by his Honor, Cranmer, J., was regularly 
held and conducted, and that  the measure submitted to the people re- 
ceived a majority a t  the polls in the new and outlying territory. 

Referring to the case of Riddle v. Cumberland, 180 N.C. 321, and 
considering it in connection x i t h  two more recent cases, Hicks v. Comrs., 
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183 K.C. 403, and Perry v. Comrs., 183 N.C. 387, we need only say 
that the latter two cases have already been so sufficiently distinguished 
from the Riddle case, supra, as to require no further or additional com- 
ment by us upon the distinction between those cases, which has been so 
clearly drawn, and fixed by the opinion of Justice Stacy in the Perry 
case, supra. The Riddle case, supra, on the one side, and the Hicks and 
Perry cases, supra, on the other, are so entirely unlike in their special 
facts and the principles applicable to them that we might safely have 
left the dissimilarity between them to appear from the results in the 

several cases themselves without being further made to appear 
(173) by the sharp discrimination which was slated and, by forceful 

argument, demonstrated in the Perry case, supra. We may add 
that the learned counsel for the plaintiffs in this case have virtually 
recognized that distinction, and accepted i t  as having been finally de- 
termined. 

It is of the first and last importance that there should be a settled and 
uinform construction of our school laws. The education of the people, 
mentally and morally, under just and effective laws, rules, and regula- 
tions, constitute the very foundation upon which must rest the develop- 
ment and success of our social fabric, and the happiness and prosperity 
of the people, and our Constitution recognizes this, and in proof thereof 
I trust that I may be permitted to reproduce here what I stated in Collie 
v .  Comrs., 145 N.C. 170, a t  pp. 179-180: "In Article IX the very first 
declaration is that religion, morality, and knowledge lie a t  the very 
foundation of all good government. And who can doubt the correctness 
of this proposition? They are the essential prerequisites, if I may so 
speak. Without intelligence, properly cultivated and directed, good 
government would be almost impossible, especially where the particular 
form of State policy depends so largely upon the will of the people as i t  
does in a representative democracy. I may go further and assert tha t  
this principle is applicable generally to all forms of society, and lies a t  
the foundation of all human institutions. Good government begins a t  
the fireside, is nourished in the schoolhouse, and gradually developed in 
the council chamber and legislative halls, on the hustings, and in the 
forum, and refined, purified, and ennobled by the holy precepts of 
religion and morality as taught and inculcated in the sancturaies of the 
people. What the State needs to make her great and prosperous are good 
minds and good men. She is apt always to have the beneficient influence 
of good women in her homes. Education, religion, and morality must 
be the cornerstones of all successful government." Collie v. Comrs., 145 
N.C. 179-180. This being so, an essential means to the proper, ready, 
and uniform enforcement of our school laws is a correct understanding 
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of their provisions, and their meaning to the end that there may be 
uniform administration of these laws throughout the State by those 
charged with the supervision and government of our schools. Any dis- 
agreement as to the proper construction and meaning of the law might 
be fatal to this "due and uniform enforcementn-and enlightened ad- 
ministration of our educational affairs, and perhaps, also, disastrous to 
the scliools themselves. We have had some proof of this in the past, but 
under the settled rulings of this Court, and the wisdom of the Legislature, 
much of the difficulty of administration arising from disagreement, and 
discord, and correct interpretation of the lam has disappeared, and in its 
stead a more progressive and effective educational system has been estab- 
lished, though we may add that some of the supposed dis- 
crepancies in the construction of our school laws, resulting in (174) 
doubt as to their proper administration, were more seeming 
than real. The law, as i t  has been declared by this Court in former 
decisions, appears, a t  this time, to be well understood, as we observe that 
the election now being considered has been held and conducted with 
greater regard for the right of the people to be heard upon the question 
of taxing themselves for schools than seemed formerly to be the case. 

Our conclusion is that the election was properly held, and that a legal 
majority has voted in favor of the creation of the new districts, and also 
of the taxation which necessarily follows from it. The general result 
is that there being no error in the rulings and decision of Judge Cranmer, 
we must affirm his judgment. 

Affirmed. 

Cited: Plott v. Comrs, 187 N.C. 133; Sparkman v. Comrs., 187 N.C. 
246; School District Corn. v. Bd. of Ed., 235 N.C. 217. 

(Filed 28 March, 1923.) 

1. Assignments for Benefit of CreditoreDebtor and @editor-Insolvency 
-Preexisting Debts-Mortgages-Deeds of Trust. 

A deed of trust by a n  insolvent debtor to secure a presxisting debt or 
debts, omitting others, though in the form of a mortgage with a defeasance 
clause, will be construed as  an assignment for the benefit of creditors, 
requiring that the provisions of the statute on the subject to have been 
complied with for it to be valid: and this interpretation is not affected 
by the fact that a small portion of the debtor's property was not included 
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in the assignment in this case, an equity of redemption ascertained to 
have no value. 

2. Same. 
The debtor, owning lands in two counties, gave a. mortgage to secure the 

balance of the purchase price on the lands in the fii-st county, and a second 
deed of trust on this land to another to  secure borrowed money, which 
was sold under the first mortgage and found insufficient to pay it  off. 
The debtor gave a deed of trust on the lands in  the second county to  secure 
pressisting debts, attempting, also, to mortgage the crops to be grown 
thereon for three years; and later, and a s  further security, gave a mort- 
gage on the crops to be grown thereon for a certain year. The property 
thus dealt with was practically all the debtor owned, and he was insolvent: 
Held, his mortgage of the land and crops in the second county was in 
effect an assignment for the benefit of his creditors, and for noncom- 
pliance ~ i t h  the statute void as to the unpaid balance due on the mortgages, 
and of the other creditors. 

3. Actions-Parties-Bankruptcy-Trustees. 
The trustee in banliruptcy may come in to an action brought prior to 

the adjudication by a creditor of the bankruptcy, to the end that the rights 
of creditors, secured and unsecured, may be represented and their priori- 
ties determined by the final judgment in the action. 

APPEAL by plaintiffs and defendant from Culvert, J., a t  Sep- 
(175) tember Term, 1922, of PITT. 

The question presented by this controversy is the priority 
of claims among the creditors of 0 .  W. Eakes. 

On 13 December, 1919, 0. W. Eakes and another purchased from 
J. W. Bowman 700 acres of land situate in Lee County. A t  the time of 
the purchase he executed to the seller a deed of ;rust on said property 
to secure the payment of $32,000, the unpaid balance of the purchase 
price; and a t  the same time he also gave to E. R. Buchan, trustee, a 
second deed of trust on said land t o  secure ths  payment of $8,000, 
borrowed money. A year later, default having been made, Bowman 
foreclosed his deed of trust and secured a deficiency judgment against 
Eakes for $5,382.66. This left Buchnn without aqy security, and i t  is 
conceded that  a t  the time of default said property was not worth in 
value a sum sufficient to pay off the first deed of trust, and that  a t  no 
time since has it been worth the amount of the Bowman debt. His 
Honor finds tha t  Eakes' one-half interest in the equity of redemption in 
this property was worth nothing. 

On 13 December, 1920, 0 .  ITT. Ealtes, being insolvent, executed and 
delivered to P .  L .  Clodfelter, trustee, a deed of trust on two tracts of land 
in P i t t  County, and therein attempted to convey to said trustee the crops 
to be raised on said lands for a period of three years next ensuing. This 
instrument undertook to convey all the property of the said 0. W. Eakes, 
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except a small quantity of personal property in P i t t  County already 
under mortgage, and his one-half interest in the equity of redemption 
in the Lee County land, ascertained to be of no substantial value. 

The debts set out and recited in the deed of trust  exccuted to Clod- 
felter, trustee-all prezxisting debts and amounting to approxiinately 
$39,000-were those styled on the argument as belonging to the Pi t t  
County creditors. The accounts of Bownian and Buchan n-ere not in- 
cluded in the terms of the instrument, and Eakes did not retain sufficient 
property to pay off the debts of Bon-man and other creditors not men- 
tioned in the deed of trust to Clodfelter, trustee. 

On 14 August, 1922, J. TT. Bowman, deeming said deed of trust to be 
invalid as against him, caused execution to be issued on his judgment, 
and tlie same was placed in the hands of the sheriff of Pit t  County with 
the special requeqt tha t  immediate levy be made on the n~a tu rcd  crops 
raised by 0 .  W. Eakeq during the year 1922, and on all personal property 
helongine; to him in P i t t  County. T o  circumvent this proceeding on the 
part of Roviman, 0. W. Eakes, on 16 August, 1922, executed and deliv- 
ered to P .  L.  Clodfelter, trustee, an instrument purporting to be a bill 
of sale for all the crops of every kind and description grown during the 
year 1922, on the two tracts of land in Pit t  County, heretofore men- 
tioned, consisting of tobacco, cotton, corn, etc., 7%-hich had been 
levied on by the sheriff; tlie said Eakes reciting in said bill (176) 
of sale tha t  the same mas for the further security of the in- 
debtedness set out in the deed of trust, dated 13 December, 1920. St 
the time of the making of this bill of sale, 0. W. Eakes was insolvent, 
and had no other property out of which Bowman's judgment could be 
satisfied. Eakes and Clodfelter then brought this suit to enjoin the sale 
of said property under execution. 

It was adjudged below: "Upon the foregiong facts, the Court being 
of the opinion that  the instrument of 13 December, 1920, was not a deed 
of assigninent for the benefit of creditors, for the reason that  a t  the time 
J .  W. Bowman, the defendant, was substantially secured as to his debt 
by a deed of trust upon 700 acres of land in Lee County, which trust  had 
not been foreclosed a t  the date of the trust to P .  L. Clodfelter, but said 
instrument to said Clodfelter was a deed of trust, declines to set the 
same aside, except as to the  crops therein attempted to be conveyed for 
the year 1922, but as to said c r o p  for 1922 the said conveyance is void, 
and the motion of the defendant Bowinan that  said instrument of 13 
December, 1920, be declared void and set aside is denied, except as to 
the 1922 crops therein attempted to be conveyed, and as to them said 
motion is allowed. 

"And upon the foregoing facts, the court being of the opinion tha t  the 
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status of the debt due the defendant J. W. Bowman had been fixed and 
ascertained by judgment of 26 October, 1921, to be $5,582.66, for which 
he had no security, and the said Eakes being insdvent on 16 August, 
1922, and having conveyed all of his property of every description to 
secure preexisting debts in the instrument of 113 August, 1922, and 
having entirely omitted therefrom J. TV. Bowman and other creditors 
and the trustee therein named having failed to cornply with the statute 
with reference to assignments, the Court holds as a matter  of law upon 
the facts found that  the instrument dated 16 August, 1922, to P .  L. 
Clodfelter, trustee, is absolutely void, and the same is hereby set aside. 

Tha t  the defendant J. TV. Bowman, by reason of the levy of 18 August, 
1922, acquired a lien upon the property levied upon, and not laid off to 
the said 0 .  TV. Eakes as a personal property exemption, and the injunc- 
tion heretofore granted herein forbidding a sale thereof be and the same 
is hereby dissolved." 

T o  that  part of the judgment which declares the instrument of 13 
December, 1920, to be a deed of trust  and not a de~:d of assignment, and 
to the refusal of the court t o  hold said instrument to be void on its face, 
the defendant J. TV. Bowman excepted and appealed. 

T o  that  part  of the judgment which declares Ihe instrument of 16 
August, 1922, to be void, the plaintiffs, 0. TV. E ~ , k e s  and P. L. Clod- 
felter, trustee, excepted and appealed. 

Plaintiff 0 .  W .  Eakes was declared a voluntary bankrupt 
(177) on 18 November, 1922, and the action is continued against his 

trustee in bankruptcy, and P. L. Clodfelter, trustee, under the 
instrument of 13 December, 1920. The controversy, therefore, affects 
only the  question of priority and distribution among creditors. 

L. W .  Gaylord, F .  C .  Harding, and Skinner & Whedbee for plaintiffs. 
Hoyle & Hoyle, Gavin & Jackson, and Albion Dunn for defendant. 

STACY, J., after stating the case: We  concur in the view taken by his 
Honor with regard to the purported bill of sale executed on 16 August, 
1922; and further, upon all the facts appearing 0.2 the record, we are 
of opinion tha t  the instrument of 13 December, 1920, should be declared 
and held to be a deed of assignment for the benefit of creditors. I t  is 
conceded that  under this holding said assignment is rendered void for 
want of compliance with the provisions of C.S., oh. 28. See Odom v. 
Clark, 146 N.C. 544, and cases there cited. True, the deed of assign- 
ment did not purport to convey the assignor's one-half interest in the 
equity of redemption in the Lee County land, but  this, it appears from 
his Honor's finding, was of no value; hence, we apprehend the principle 
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announced in Brown v. Nimocks, 124 N.C. 417, and Bank v. Gilmer, 
116 N.C. 684; S. c., 117 N.C. 416, should be held as controlling. I n  sub- 
stance, the effect of these decisions was to declare tha t  where an in- 
solvent debtor makes an assignment of practically all of his property 
to secure one or more pregxisting debts, omitting others, such an in- 
strument will be considered an  assignment for the benefit of creditors, 
and held to be controlled by the statutes bearing upon the subject. 
This result was not changed in those cases simply because a small 
portion of the debtor's property was not included in the assignment, 
nor by virtue of the fact tha t  the instrument mas drawn in the form 
of a mortgage having a defeasance clause; and, for the same reason, 
we think the omission of an interest in an  equity of redemption, ad- 
mittedly of no value, should not be allowed to affect the result in the 
case a t  bar. Odom v. Clark, supra; Powell v. Lumber Co., 153 N.C. 52. 

The court, in declining to set aside the instrument of 13 December, 
1920, for the reason tha t  the defendant, J. W. Bowman, was "substan- 
tially secured," as to his debt by a deed of trust on the Lee County land, 
overlooked the fact tha t  the Buchan debt of $8,000 was entirely un- 
secured. And while the Bowman debt a t  t ha t  time may have appeared 
to be substantially secured, yet as a matter of fact this appearance 
proved somewhat wanting in substance, as witness the deficiency later 
determined by suit. 

The trustee in bankruptcy of 0 .  W. Eakes, by permission 
and without objection, has intervened and made himself a (178) 
party to this proceeding, to the end tha t  the rights of the 
creditors, secured and unsecured, may  be represented and their priorities 
determined by the final judgment in this action. Garland v. Arrowood, 
172 N.C. 591. 

From the foregoing i t  follows that  on plaintiffs' appeal the judgment 
must be affirmed, and on defendant's appeal the judgment will be 
reversed. 

On plaintiffs' appeal, affirmed. 
On defendant's appeal, error. 

Cited: Cowan v. Dale, 189 N.C. 686. 
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(Filed 28 March, 1923.) 

Deeds a n d  Conveyances - Registration-NoticcRIartgages-Judgments 
-Execution-Sales. 

A sale of land under the execution of a judgment jn the due course and 
practice of the court, and conveyance to the purchaser a t  the sale, regular 
in form and sufficiently describing the land, conveys the title superior to 
that of an unregistered deed from the judgment debtor to another, pre- 
viously made, no notice, however formal, being suf'lcient to supply that 
required by registration: though a mortgage for the balance of the pur- 
chase price had been & - e n  by the grantee of the debtor, and duly regis- 
tered before the docketing of the judgment, under t h e  execution of which 
the conveyance had been macle to the purchaser a t  thtl sale. C.S. 3309, 3311. 

APPEXL by defendant, Rena Peterson, from Sinclair, J., at February 
Term, 1923, of NEW HANOVER. 

Civil action to recover of the defendants J. A. Huflmn and wife upon 
their promissory notes, and to foreclose mortgage given to secure pay- 
ment of same. The defendant Rena Peterson claimed to be the owner 
of the property covered by the mortgage, and asked that said mortgage 
be rcinoved as a cloud on her title. 

From a judgment and order of foreclosure in favor of plaintiffs, the 
defendant Rena Peterson appealed, assigning errors. 

S. M .  Empie for plaintifjs. 
McSorton & Xclntire and Weeks & Cox for defendant Peterson. 

STACY, J. On 30 March, 1915, William Wiines, one of the plaintiffs 
in this action, being the owner in fee of the land described in the com- 

plaint and covered by the mortgage sougtit to be foreclosed, 
(179) conveyed the same by deed regular in form to the defendants 

J. A. Hufham and wife, Attie Lee Hufham, a t  and for the price 
of $3,000. The deed aforesaid was duly executed arid delivered to the 
grantees named therein, but the same has never been registered in the 
office of the register of deeds for New Hanover Gounty, the county 
wherein the land lieth. C.S. 3309. On the same date, 30 March, 1915, 
the defendants Hufham and wife executed and delivered to Wimes their 
three promissory notes, aggregating $2,000, and reprmenting the unpaid 
balance of the purchase price of said land; giving as security for the 
payment of said notes a purchase-money mortgage on the property in 
question. This mortgage was duly registered the following day, 31 
Rfarch, 1915. 

Nearly two years later, on 21 February, 1917, L. 'W. Rfoore obtained 
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a judgment against the said William Wimes and had the same docketed 
in the office of the clerk of the Superior Court for New Hanover County. 
Under an execution issued on this judgment, the land in quect' \ lon was 
duly sold by the sl~eriff of Nevi Hanover County, on 4 April, 1017, to 
William Struthers, who became the last and highest bidder at  said sale. 
Struthers obtained a deed from the sheriff for the land purchased by him 
and had the same duly registered in the office of the register of deeds for 
Ken- Hanover County. Immediately thereafter, William Struthers and 
wife, by deed regular in form and for a valuable consideration, sold and 
conveyed the said land to Rena Peterson, who, after duly rcgistering her 
deed, entered upon the land, and has since remained and is now in the 
possession thereof. 

On 17 December, 1920, T17illiam Wimes sold and transferred the three 
promissory notes mentioned above to L. B. LIankin, but there was no 
assignment of the purchase-money mortgage given to secure the pay- 
ment of said notes. This suit was instituted on 19 3I1Iarql1, 1921, to re- 
cover on the notes and to foreclose the mortgage given as security for 
their payment. 

We  think i t  is clear from the above recital that the title of Rena Peter- 
son to the land in question is superior to that  of the plaintiffs. AMills v. 
Tabor, 182 N.C. 722. 

I t  was admitted on the hearing that  the judgment of L. W. RSoore 
against JJ7illiain Wimes rras regular in all respects; tha t  the execution 
sale was properly and regularly made; that  the deeds from the  sheriff 
to TT'illiain Struthers and from William Struthers and wife to Rena 
Peterson were properly executed, delivered, and registered; and that  said 
deeds purport to convey the property described in the complaint by  
proper metes and bounds. Upon this admission, and under all the evi- 
dence, we think his Honor should have instructed the jury that Rcnn 
Peterson was the rightful owner of the property and entitled to a decrce 
canceling the mortgage in question, and removing same as a 
cloud on her title. (180) 

The Connor Act of 1885, now C.S. 3309, provides: "No con- 
veyance of land, or contract to convey, or  lease of land for more than 
three years, shall be valid to pass any property, as against creditors or 
purchitsers for a valuable consideration, from the donor, bargainor, or 
lessor, but from the registration thereof within the county where the 
land lie.." Thiq would seem to settle the matter against the plaintiffs' 
claim, so far a'. the mortgage in question is concerned. The quotation 
from the act of 1885 contains substantially the same language as that  
used in the act of 1829, now C.S. 3311, requiring the  registration of 
mortgages and deeds of trust;  and the uniform construction of this 
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latter act has been to the effect that such instruments are of no validity 
whatever, as against creditors and purchasers for value, unless they are 
registered; and they take effect only from and after registration. Bostic 
v. Young, 116 K.C. 770. True, Wimes' mortgage was registered prior 
to the docketing of the Noore judgment under vchich the defendant 
claims, but there was no registered title in Hufham and wife to support 
the mortgage as against creditors and purchasers for value. Mills v. 
Tabor, supra. No notice to a purchaser, however fu l l  and formal, will 
supply the place of registration required by the statute. Tremaine v. 
Williams, 144 N.C. 116; Quinnerly v. Quinnerly, 114 N.C. 145. 

It appearing that L. B. Mankin was a purchaser for value and a 
holder in due course of the notes sued on, the defendants J. A. Hufhanl 
and wife made no resistance a t  the trial against a judgment in his favor 
on said notes; and there is no appeal from this part of the judgment. 

For the error in regard to the claim of Rena Peterson, there must be 
a new trial, and it is so ordered. 

New trial. 

Cited: Eaton v .  Doub, 190 N.C. 17; McClure v. Crow, 196 N.C. 
659. 

WILLIAM 31. LLOYD & COMPANT v. MARY E. POPTHRESS, 
ADMINISTRATRIX. 

(Filed 28 March. 1923.) 

Vendor and  Purchase-Account-ABdavitPrima Eacie C a s ~ E v i d e n c e  
-Witnesses--Deceased Persons-Transactions-Statutes. 

I n  an action by a corporation against the administratrix of the deceased 
to recover for goods sold and delivered to the intestate prior to his death, 
upon an affidavit attached to an account stated under the provisions of 
C.S. 1789, making such evidence prima facie evideme of the correctness 
of the account in a n  action thereon, it  is required where objection is raised 
that the one making the affidavit be qualified a s  witness to  make the state- 
ment; and when he has made the affidavit as  treasurer of the corporation 
it must be made to appear upon the face of the flffidavit itself, o r  by 
eridence aliunde, that he was not disqualified for interest under the provi- 
sions of C.S. 1705, prohibiting testimony of transact ons, etc., with a de- 
ceased person. 

ADAMS, J., concurs in result; WALKER, J., dissents; CLARK, C.J., concurs in 
the dissenting opinion. 

APPEAL by defendant from Horton, J., a t  October Term, 
(181) 1922, of VANCE. 

Civil action, instituted by William M. Lloyd & Company, a 
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corporation chartered under the laws of the State of Pennsylvania and 
doing business in North Carolina, to recover upon an open account for 
five carloads of lumber alleged to have been sold, shipped, and delivered, 
during the month of March, 1918, by  and through plaintiff's office located 
a t  Charlotte, N. C., to defendant's intestate, J. S. Poythress, a t  Hender- 
son, N. C. The only evidence offered on the hearing, and which mas 
admitted over defendant's objection, was an  itemized statement of the 
account, supported by the following affidavit : 

Edward A. J .  Evans, being duly sworn, says tha t  he is treasurer of 
William 34. Lloyd Con~pany, a corporation duly created and organized 
under the l a m  of the State of Pennsylvania, and a t  the times stated in 
the annexed and foregoing account was doing business a t  Charlotte, in 
the State of North Carolina; that  he is familiar with the b o o l ~  of 
account and business transaction of said corporation, and that  the 
attached and foregoing account against J .  S. Poythress of Henderson, 
Sor th  Carolina, is just and correct within the knowledge of this affiant, 
and the items therein charged and comprising said account were sold 
and delivered to the said J. S. Poythress a t  the prices and dates therein 
charged, a t  his special instance and request; that  credit has been duly 
given and extend thereon for all payments and just and lawful offsets 
to which the account is mtitlcd, and there remains justly due and unpaid 
thereon a balance of $526.71, n-ith interest thereon from 1 April, A.  D .  
1918, for which payment has been demanded. 

(Signed) EDWARD A. J. EVANS. [SEAL.] 

Sworn and subscribed before me a t  Charlotte, State of ITorth Caro- 
lina, this 28 September, A. D. 1922, as witness my hand and seal of 
office. 

(Signed) HENRY GROSS. 
M y  con~rniqsion expires 18 January,  1925. A\Totary Public. 

From a verdict and judgment in faror  of plaintiff, the defcndant 
appealed, assigning errors. 

Thonzns M .  Pittmnn for plaintitf. 
J .  H .  Bridgers for defendant. 

STACY, J. Defendant objected to the introduction of the ac- 
count and affidavit chiefly upon the ground that  the affiant, (182) 
being treasurer of the plaintiff corporation was disqualified 
tjo testify to the matters stated in the affidavit under C.S. 1795. I n  an  
action brought by a corporation against the executor or administrator 
of a deceased person, it has been held with us that  an officer and stock- 
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holder of the plaintiff corporation is debarred from giving evidence of 
personal transactions or comrnunications with the deceased, under the  
provisions of our statute disqualifying parties and persons interested in 
the event from being examined as  witnesses in their own behalf. Banking 
Co. v. Walker, 121 N.C. 115. And this is in accord with the great 
weight of authority in other jurisdictions. 28 R.C.L. 508. See, also, note 
9, Ann. Cas., p. 183, which contains a valuable collection of the authori- 
ties on the subject. A t  common law, a stockholder being interested in 
the event of the litigation, was not allowed to testify generally in favor 
of the corporation. C. H. Albers Commission Co. v. Sessel, 87 Ill. 
App. 378, affirmed 193 I11 153; 61 N.E. 1075. 

The  defendant contends that  under our statutes a treasurer of a busi- 
ness corporation is presumably a stockholder, and therefore interested 
in the result of an  action to  whicli the corporation is a party. C.S. 
1144, provides tha t  the directors of every corporation issuing stock shall 
be, a t  all times, bona fide stockholders of said corporation. C.S. 1145, 
provides tha t  every corporation shall have a president, secretary, and 
treasurer, t o  be chosen either by the directors or by the stockholders a s  
the by-laws may  direct. It is further provided that  the president shall 
be chosen from among the directors. From this it follows tha t  the 
president must necessarily be a stockholder. This latter section also 
provides: "Any two of these offices may be held by the same person, if 
the body electing so determine." If any two of these offices may be held 
by the same person, it is the defendant's contention that presumably 
each officer possesses the necessary qualifications to fill any two of said 
offices. A treasurer or a secretary could not be elected to the office of 
president unless he be a stockholder. Hence, a treasurer, who is not a 
stockholder, could not hold the two offices of presidmt and treasurer of 
the corporation. Defendant says "any two" means an  indeterminate 
number of combinations tha t  may be made from all, with none excluded. 
If a treasurer be not a stockholdcr, he would not be qualified to hold the  
office of president, and while he might be elected secretary and treasurer, 
yet he would not be qualified to  hold any two of said offices. For the 
same person to be able to hold any two of these offices a t  one and the 
same time apparently requires that  each officer shall be qualified to hold 
any one or more of said offices. It is conceded by the defendant tha t  this 
does not follow as an  absolute necessity--only as a presumption or as a 

reasonable inference is her contention-for the statute may be 
(183) construed to mean that the ofices of president and secretary, 

or the offices of president and treasurer, may be held by the  
same person if the electing body so direct, provided he be a stockholder, 
while the office of secretary, or the office of treasur?r, or the offices of 
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secretary and treasurer may be held by  one other than a stockholder. 
I n  electing a secretary, or a treasurer, the directors or the stockholders 
need not then be concerned with the qualifications of a president, but  
if they later wish to combine the offices of president and secretary, or 
the offices of president and treasurer, the same person then occupying 
the office of secretary, or the office of treasurer, could not be given the 
additional office of president unless he be a stockholder. It is the conten- 
tion of the defendant tha t  the treasurer or the secretary of a corporation, 
in order to  be able to hold any two of the offices mentioned in the statute, 
should be qualified to hold the office of president. T o  do this, he must 
be a stockholder. Hence, the defendant concludes that ,  under our de- 
cisions, such an officer is presumably interested in the event of the action. 
Without deciding or expressing any opinion as to the merits of this con- 
tention, which is recited to show the basis of defendant's argument, me 
pass to the defendant's next position which we are constrained to be- 
lieve should be resolved in her favor. 

It was held in S a l l  v. Kelly, 169 N.C. 717, that  an affiant who verifies 
an account which is to be received on the hearing and taken as prima 
facie evidence of its correctness under the provisions of C.S. 1789, must 
be regarded and dealt with as a witness pro tanto, and. to such an  extent 
said affiant is subject to the qualifications and restrictions of other 
witnesses. If the person who makes the affidavit be not qualified as a 
witness to testify to the matters and things contained therein, in such 
case the account and affidavit, in the form as offered, should not be 
received in evidence. 

The statute permits an ex parte affidavit to be offered as prima facie 
evidence of the correctness of the account, but  n-e do not think i t  mas the 
intention of the Legislature to permit one to speak by affidavit who 
otherwise ~ ~ o u l d  be incompetent to testify. Xor do we think i t  was the 
purpose of the Legislature to deprive the adverse party of his right to 
question the admissibility of such evidence. When the competency of a 
witness, or the admissibility of evidence, is in question, ordinarily the 
party opposing is entitled, as a matter of right, to a preliminary cross- 
examination of the witness whose competency is challenged or the admis- 
sibility of whose testimony is in dispute. Woodworth e t  al. v. Brooklyn 
Elevated Railroad Co., 48 N.Y.S. 80; Trussell v. Scarlett, 18 Fed. 214, 
and note; Abb. Tr.  Brief, pp. 126 and 245. Here the defendant is de- 
prived of this privilege; no notice is given as to whose affidavit will be 
offered and no opportunity is afforded the defendant for in- 
vestigation. Bu t  it is said that  the burden is on the party oh- (184) 
jecting to the competency of a witness, or to the admissibility 
of his testimony, to show his incompetency or the inadmissibility of his 
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evidence. This is so, as a general rule, where the validity of the objec- 
tion is not apparent (Standley v. Moss, 114 Ill. App. 612; 1 Greenleaf 
on Evidence, p. 435, sec. 390) ; but the basis of the present objection, 
to wit, the affiant's alleged interest in the event of the action, is a 
matter peculiarly within the knowledge of the plaintiff, and the de- 
fendant has had no opportunity to cross-examine the witness or to offer 
evidence of his incompetency or the inadmissibility of his affidavit. 
Indeed, it would be well-nigh in~possible for the defendant to obtain 
such inforn~ation except from the plaintiff or its witnesses; and it is a 
rule of practically universal acceptance that where a particular fact, 
necessary to be proved, rests peculiarly within the knowledge of a 
party, upon him the law casts the burden of proving such fact. Hosiery 
Co. v. Express Co., 184 N.C. 478. 

We have held that C.S. 1789, appearing as a section on the law of 
evidence, should be construed in suborclination to C.S. 1795, under the 
principle announced in Cecil v. High Point, 165 1V.C. 431, and other 
similar decisions; and in cases presenting the question, however inerito- 
rious a particular denland may be, when it involws a personal trans- 
action or communication with a deceased person, the account must be 
established by proper evidence; and under the statute, as now drawn, an 
ex pcrrte affidavit of the living should not be admitted over objection, 
unless it appear upon the face of the affidavit i t~e l f ,  or by evidence 
aliunde, that the person making the affidavit is not dcbarred from doing 
so by the provisions of C.S. 1795. S a l l  v. Kelly, 169 X.C. 717. View- 
ing the case in its larger aspect, we think this position is in keeping 
with a wise public policy and the intent of the Legislature as expressed 
in the two statutes non- under consideration. The defendant's objection 
to the proof of account a$ offered should have been sustained. 

We will not go farther and allow the defendant's motion for judgment 
as of nonsuit, a t  the present time; because, upon  nothe her hearing, the 
plaintiff may be able to make good all the allegaticns of its complaint. 
But for the error, as indicated, a new trial must be awarded, and it is 
so ordered. 

New trial. 

ADARIS, J., concurs in result only. 

WALKER. .I., dissenting: Being unable to concur in the opinion of the 
Court in this cape, I will state briefly the reasons and grounds of my 
dissent. I t  does not appear in this case that A. J .  Ey;ans, who made the 

affidavit as to the correctness of the account upon which the 
(185) suit was brought, had any interest therein, or could in the least 

be effected by the result of the action. He  is not within the terms 



N.C.] S P R I N G  T E R M ,  1923. 195 

or intent of the statute disqualifying persons as witnesses from testifying 
against the estate of deceased parties, that  is, against executors or ad- 
mnistrators of such parties, as to  personal transactions or communica- 
tions with them. So far  as appears, Evans will not  lose or gain any- 
thing however the action may terminate. H e  is but  treasurer of the 
company bringing this action, and I know of no legal principle by which 
if the plaintiff prevails and gets a judgment he will be entitled to any 
part  of the recovery, or how, if the plaintiff is cast in the suit, he will 
lose anything. H e  would certainly not be liable as treasurer, or other- 
wise, even for any par t  of the cost. 

The case cited by the Court in its opinion (Banking Co. v .  Walker, 
121 N.C. 115) does not begin to sustain the contrary view of The Code, 
sec. 590. I n  tha t  case Justice Montgomery, who delivered the opinion 
of the Court, is careful to state and to repeat that  the witness, who was 
the cashier of the plaintiff bank, and whose testimony was excluded 
because of his interest in the event of the action, was not only cashier of 
the plaintiff bank, but a stockholder, and i t  is perfectly apparent that the 
ruling of the Court excluding his testimony was based on the latter fact 
alone. So that  Banking Co. v. Walker, supra, so much relied on by the 
Court to support its position, wholly fails to do so. 

The reasoning by which the Court comes to the conclusion that  because 
the president of a corporation is required to be a stockholder, and that  
any two offices of the corporation may be held by the same person, i t  
follows that  a treasurer may be a stockholder, and this being so, it 
follows that  the presumption must be that he is one, but  this is a com- 
plete non sequitur. Such assertion does not logically or legally lead 
to the conclusion reached by the Court. The president must be a stock- 
holder in order to hold that  office, but  this does mean, or begin to 
prove, that if the company consolidates two offices, president and treas- 
urer, the latter must also be a stockholder, because there is no restriction 
on the company to associate a nonstockholding officer with one who owns 
no stock, and is not required to own any. It seems to be conceded, or, 
a t  least, should be, that  the officer making the affidavit of the correctness 
of the account must be a stockholder in order to be interested in the 
event ~ i t h i n  the meaning of the statute. The mere fact that  he is an  
officer does not in any sense make him interested in the event of the 
action, for no judgment can be entered for him or against him that  mill 
in the least affect his personal interests, but  that  is not enough. H e  may 
have a sort of sentimental interest, if that ,  but  that is not enough, 
and tha t  is certainIy all tha t  he can have. And, again, I am com- 
pelled to say that  the argument by which the Court reaches the con- 
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(186) clusion that this power to unite two offices disqualifies the treas- 
urer, who has no stock, when joined with the president, is also 

a complete non sequitur, and surely the conclusion cannot be warranted 
on the ground assumed. I have referred above to the conclusion of the 
Court in this branch of the case as being a non sequitur, and it is rightly 
so denominated, when this part of the opinion is :onsidered with what 
immediately follows, because the last part and the conclusion are in- 
separably connected with the first part, and, in fact, are unmistakably 
based upon it, but neither can stand without the help and assistance 
of the other. 

The last proposition is clearly untenable. The Court says: "The 
statute permits an e x  parte affidavit to be offered as prima facie evidence 
of the correctness of the account, but we do not think i t  was the intention 
of the Legislature to permit one to speak by aFdavit who otherwise 
would be incompetent to testify. Xor do we think i t  was the purpose 
of the Legislature to deprive the adverse party of his right to question 
the admissibility of such evidence." In  this connection we may safely 
concede the correctness of the proposition stated there, that the Legisla- 
ture did not intend to permit one to speak by affidavit who is incompe- 
tent to testify, nor to withdraw the right of the adverse party to make 
proper objection to the admission of incompetent evidence. But  one of 
the conclusive answers is that the Legislature has done no such thing. 
The defendant has the right and the opportunity, by proper procedure, 
to make due objection to any incompetent testimony. But that does not 
mean that he has the right, or should have it, to place the burden on the 
party who offers testimony to show primarily that it is competent, for 
this would violate every rule of evidence we have ever heard of, as testi- 
mony offered, a t  least such as is apparently competent, must be admitted 
unless proper objection is made to it and supported by the facts, which 
every rule as to the burden of proof requires should rest upon the 
objector, he who is the actor and affirms and not he who refutes, denies, 
or is silent, and occupies merely a defensive position. If it be true that 
the objector is entitled to demand the presence of the witness so that he 
may conduct a preliminary inquiry and cross-examine him, as to his 
competency, i t  is perfectly clear that the statute would be practically 
nullified, or come to naught, as that was what the law was intended to 
avoid. The extreme position taken by the Court in this respect would 
require all persons having knowledge of the facts, or likely to have such 
knowledge, to be present when the affidavit is ojyered, that they be 
examined as to its admissibility. This would, of course, be in violation 
of the spirit and purpose of the statute, and entirely destroy the benefits 
intended to be conferred by it, besides, ignoring every known rule of 
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evidence upon the subject. It would, besides, require the party 
offering the evidence to  do precisely what the statute was in- (187) 
tended to prevent. 

The principle of Hosiery Co. v. Express Co., 184 N.C. 478, may be 
easily conceded, and yet  the argument and conclusion drawn from that  
principle is this, t ha t  when a particular fact, necessary to  be proved, lies 
peculiarly within the knowledge of one of the parties to  the controversy, 
upon him is cast the burden of proving such fact. But  I do not believe 
i t  will be asserted, a t  least not successfully so, nor that  we have ever 
been taught, t ha t  where one party offers evidence, he must go further 
and show that  his evidence is competent before i t  will be heard. Tha t  is 
going entirely too far, and has no authority to support it. 

But the statute simply requires tha t  an affidavit, such as was made in 
this case, shall be sufficient, without anything else, to constitute a prima 
facie case, and when we require more to be done, we are simply legislat- 
ing and not construing the statute, or declaring what the law is. If the 
law is wrong or unjust, or inadequate to  protect rights, let the Legislature 
correct by amendent, and not me by  forced construction or arbitrary 
doctrine, having no legitimate reason to  justify it. I do not contend, 
of course, tha t  incompetent testimony should be admitted, and there is 
a sufficient remedy for its exclusion if i t  is offered. If defendant had 
objected and alleged that the evidence proposed to be introduced was 
incompetent as a transaction by an  interested witness IT-ith a deceased 
party, and also alleged that  he was not able to show i t  for lack of time 
and opportunity to do so, no court would deny his (or her) request for 
reasonaide time and opportunity to make the objection good, and, if i t  
did, I may safely assert that  this Court would not sustain any such 
ruling. But  to sustain the objection in its present form would be simply 
to refuse enforcement of the law as written (ita l e z  scripta es t ) ,  and the 
~ i~anr l a t e  of the Legislature, which would be wrong and an invasion of 
the legitimate function of the legislative department. Whether the lam 
is just or not, or needs amendment or reformation, is not our concern, 
and, to speak plainly of it and in common parlance, "is none of our 
businew." T e  can only inquire what the law is, and not what i t  should 
be, and it ic our inlperative duty  to enforce i t  as we find it. 

As has been well said: "It may safely be laid down that  the less the 
p r o c e ~ ~  of inquiry is fettered by rules and restraints, founded on sup- 
posed considerations of policy and convenience, the more certain and 
eficacious will it be in its operation. Formerly the r e ry  means devised 
for the discovery of truth and advancement of justice were not infre- 
quently perverted to the purpose of injuqtice, and made the inctruments 
of the moqt grievous and cue1 oppression. I t  is to be hoped not only 
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that those imperfections which still subsist, which have been spared from 
their antiquity, and exist as a kind of prescriptive evil, will in time be 

removed by legislative, if they be beyond the reach and scope 
(188) of judicial, authority. 'The rules of evidence,' said Lord ElLen- 

borough, in Pritt v. Fairclough (3  Campb. 305), 'must expand 
according to the exigencies of society.' The admiasion of every light 
which reason and experience can supply for the discovery of truth, and 
the rejection of that only which serves not to gutde, but to bewilder 
and mislead, is the great principle that ought to be the foundation of 
every system of evidence. Common experience r~ , the r  than technical 
rules should be adopted as the test. Mercantile and industrial life, pro- 
ducing, as they do, nearly all the transactions of men that come before 
the courts of law and equity, are essentially practical. That  which is 
the final basis of action, of calculation, reliance, investment, and gen- 
eral confidence in every business enterprise, may safely, in general, be 
resorted to prove the main fact. The courts need nct discredit what the 
common experience of mankind relies upon. Judge Cooley once said 
that 'courts would justly be the subject of ridicule if they should de- 
liberately shut their eyes to the sources of information which the rest 
of the world relies upon.' Lastly, wherever there is any serious doubt 
in the law as to whether certain proof is or is not permissible, a safe 
rule to pursue is to permit the testimony to go to the jury." 10 R.C.L., 
pp. 861-862. It has also been said that "in assailing a prima facie right, 
the party must aver and prove facts sufficient to overcome i t ;  otherwise, 
he cannot ordinarily put the defendant to the prcof of a perfect in- 
defeasible title or right. And it makes no difference as to the point of 
burden of proof that the evidence to rebut the demandant's prima facie 
right comes in part or wholly from the defendant's witnesses on cross- 
examination." 10 R.C.L., p. 899, sec. 48; Foster v. Ha!l, 12 Pick. (Mass.), 
89 (22 Am. Dec., 400) ; Hardman v. Cabot, 60 W.Va. 664; 9 Ann. Cases 
1030; 7 L. R. Anno. (N.S.) 506. 

The cases cited by the Court (Cecil v .  High Point, 165 N.C. 431, and 
hTall v. Kelly, 169 N.C. 717) have, I must most respectfully say, no 
bearing upon or relevancy to the points in this caw. It is a very "far 
cry" from them to this case, or from this case to .:hem. They are all 
altogether different, and no legitimate deduction, or inference, can be 
drawn from them that would in any aspect suppori; the contention as 
stated in the Court's opinion. The statute, and its meaning, are so 
plain and simple that he who runs may read and know what the law is, 
as enacted by the Legislature. Our duty is also simple, and demands 
faithful obedience to its plain mandate. It was p a s s d  so as to abolish 
what was deemed to be a great injustice imposed upon a creditor in 
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collecting his just debt, when he was required, a t  undue cost and expense, 
to establish his case before a justice or court. It makes the affidavit only 
prima facie evidence, and requires more proof when i t  is seriously con- 
tested, unless the plaintiff is willing to take the risk of losing 
his case. T o  adopt the rule and procedure I have suggested (189) 
would fully protect the debtor and work no injustice to the 
creditor, and I believe that  i t  should be declared as the law and the rule 
of decision in this case. 

For the reasons given by me, I dissent from the opinion and judgment 
of this Court. 

CLARK, C.J., concurs in the foregoing dissenting opinion of WALKER, J. 

Cited: Speas v. Bank, 188 N.C. 529; Hun t  v. Eure, 189 N.C. 489; 
Endicott-Johnson v. Schochet, 198 N.C. 771. 

&I&l!TIE BELL MOORE, A D ~ X I ~ T R A T R I X ,  v. ATLANTIC COAST LISE 
RAILROAD COMPANY. 

(Filed 28 March, 1923.) 

1. Employer a n d  Employe-Master and  ServantNegligence-Railroads 
-Presumptions-Evidence-Questions fo r  Jury-Trials. 

The ordinary presumption that one who is in possession of his faculties, 
walking on a railroad track, will step to a place of safety on the approach 
of the train does not apply to an employee standing on the track absorbed 
in the performance of a duty he owes to the railroad company; and where 
the plaintiff's intestate was the head brakeman of the railroad company, 
absorbed in his duties of checking and directing from a list cars being 
placed by the freight train to which he was attached upon the siding 
to be left a t  a station, and there is eridence that he was struck and killed 
by another train of the defendant, passing over the track upon ~ h i c h  he 
was standing; and that the engineer on this train had a clear and unob- 
structed view, and could, by keeping a proper lookout, have avoided killing 
him, but the train approached without signals or warning; the question of 
defendant's actionable negligence upon the issue of the last clear chance 
was for the determination of the jury, and defendant's motion as  of nonsuit 
was erroneously allowed. 

2. Employer and  Employe-Master and  ServantRailroads-Assump- 
t ion of Risks-Employers' Liability ActStatutes-Defenses. 

Under the provisions of the "Employers' Liability Act," C.S. 3467, con- 
tributory negligence is not a defense in the emplo~ee's action against a 
railroad, but requires an apportionment of liability; and the Federal act 
has no application where the negligence of a fellouwerrant, which the 
injured one could not have foreseen or expected, was the sole, direct, and 
immediate cause of the injury. 
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APPEAL by plaintiff from Devin, J., a t  February Term, 1923, of 
CUMBERLAND. 

This an action by plaintiff for damages for tlie wrongful death of 
the intestate, who was her husband. He  was head brakeman on defend- 
ant's local freight train between Fayetteville and Snithfield and was run 

over and killed by a north-bound extra, consisting of locomo- 
(190) tive and caboose, while he was standing  bout 500 yards north 

of the station on the end of tlie cross tie:^ on the west side of 
the north-bound main-line track. He  was standing there in order to 
get a proper view of the cars as they came out of the spur track, so 
that he could check off the same, and was deeply engrossed and ab- 
sorbed in studying a paper on which was written a list of the cars to 
be shifted, and while the engine of his own train was close by, engaged 
in shifting these cars on the west side, in which direction he was facing. 
It was about 4 o'clock in the afternoon, and the engineer of the extra 
had a clear view of intestate for 400 or 500 yards, but blew his whistle 
only once for the crossing south of the station. 

The court allowed a motion of nonsuit, and the plaintiff appealed. 

Dye & Clark for plaintiff. 
Rose & Rose for defendant.. 

CLARK, C.J. In  Lassiter v. R .  R., 133 N.C. 244; Smith v. R.  R., 
132 N.C. 819, and Peoples v. R. R.. 137 N.C. 96, the distinction is 
clearly recognized between the presumption which arises when a person 
in the apparent possession of all his faculties is seen walking on the 
track and the duty owed to one of the railroad employees who is absorbed 
and engrossed in his work. In  the Lassiter case, supra, the conductor of 
a freight train had his back to an approaching shifting engine, and while 
engaged in giving orders to his men on his own train, stepped in front 
of the box cars attached to the shifting engine and was run over and 
killed. The Court held that it should have been left to tlie jury on the 
issue of tlie last clear chance, as defendant was negligent in having no 
watchman to notify the engineer of the shifting engine, for it is the duty 
of the defendant company to keep a lookout. 

On page 249 of that case, i t  is said in words very applicable to this 
case: "The intestate was a t  a disadvantage, was not upon equal oppor- 
tunity with the defendant to avoid the injury, for his manner and con- 
duct showed that he was oblivious to his surrounding and was engrossed 
in the management of his train and his crew, . . . his action showed 
that he did not hear the bell ringing, . . . the condition of the 
intestate was as helpless as if he had been asleep or drunk on the track, 
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and the defendant owed him a t  least as high a duty as if he had been 
asleep or drunk.'' 

I n  Smith's case, supra, he was engaged in painting switch targets on 
the track when injured by a passing engine, and i t  was held, citing 
numerous cases from other states, t ha t  it was the defendant's duty to 
avoid injury to its servants while engaged in work in the yard. 
I n  Peoples' case, supra, there was evidence that  a t  the time 
the intestate was killed he was in the discharge of his duties (191) 
as an employee of the defendant, "with his mind absorbed in 
the attempt to mount a shifting engine coming toward him." 

I n  R a y  v. R. R., 141 N.C. 84, the Lassiter and Smith cases, supra, 
are cited with approval, and it is said: "The authorities are to the 
effect that  when the plaintiff (or intestate) was a t  the time rightfully 
upon the track, or sufficiently near i t  to threaten his safety, and is negli- 
gent and so brought into the position of peril, if the defendant company, 
by taking proper precautions and keeping a proper lookout, could have 
discovered the peril in time to have averted the injury by the exercise of 
proper diligence and negligently fails to do so, then defendant would 
still be responsible, although the plaintiff may have also been negligent 
in the first instance," citing Lassiter v. R.  R., supra. 

I n  Brown v. R. R., 144 N.C. 634, a recovery was allowed to a section 
hand who was injured on the track, and whose position was such as to 
indicate he was insensible to the approaching engine which struck him. 

I n  Davis v. R. R., 175 N.C. 652, i t  is said the Lassiter case, supra, 
had been approved ten or twelve times. 

I n  Pickett v. R. R., 117 N.C. 616, i t  is said: "It is settled law in 
North Carolina that  i t  is the duty of an  engineer on a moving train to 
maintain a reasonable vigilant outlook along the track in his front, and 
the failure to do so is the omission of a legal duty. If, by the perform- 
ance of tha t  duty, an  accident might have been averted notwithstanding 
the previous negligence of another, then under the doctrine of Davies v .  
iMann, 10 M. and W. 545, and Gunter v. Wicker, 85 N.C. 310, the 
breach of duty was the proximate cause of any injury growing out of such 
accident, and when it is a proximate cause the company is liable to 
respond in damages. Having adopted the principle tha t  one whose duty 
i t  is to see does see, we must follow i t  t o  its logical result." All these 
cases, except one, were before the adoption of the present "Employers' 
Liability Act," Laws 1913, ch. 6 ;  C.S. 3467, under which contributory 
negligence is no longer a defense, but  simply requires an apportionment 
of the liability, and, therefore, in any view, i t  was error to direct a non- 
suit on that  ground. Davis v. R.  R., 175 N.C. 648. Besides, the burden 
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to prove contributory negligence is on defendant. Laws 1887, ch. 33; 
C.S. 523. 

In  Collins v. R. R., 124 Ga. 858, it is said: "It certainly cannot be 
decided as a matter of law that the negligence is upon the part of the 
laborer engaged in a physical burden that taxes his strength if for a 
few moments he permits himself to become engrossed in his task and 
oblivious to possible dangers." 

In  Bluedorn v. R. R., 108 Mo. 449, i t  IS also held that when 
(192) a switchman is injured through stepping onto an adjacent track 

and being run over, the question of his contributory negligence 
is for the jury, which has the right to take into account the fact that 
he was necessarily engrossed in his duties. 

An employee of a contractor, a t  work for a railroad company, in 
Goodfellow v. R. R., 106 Mass. 601, was held not, culpable in being so 
engrossed in his work of holding the guy of a derrick that failed to 
notice the approach of an engine. To same purport, Tobey v. R. R., 94 
Iowa 256; 33 L.R.A. 496. 

In  the case a t  bar the engineer of the extra could see more than a 
quarter of a mile. It was a reasonable inference that he saw Moore 
studying his switch list, standing on the ends of the crossties on the west 
side of the north-bound track, facing his own shift'ng engine, which was 
to the north of him, thus putting the intestate's back partly towards the 
extra. The engineer could therefore have seen him until he got so close 
that his view was obstructed by his own locomotive, but even that did 
not relieve the defendant of the duty to keep a loc~kout on the left side, 
where the fireman sits. Arrowood v. R. R., 126 N.C. 631. Before his 
view mas shut off the engineer of the extra could have heard the other 
engineer give the four short blasts on his whistle and see that Moore 
without looking up gave him a signal. Bishop, the engineer of the extra, 
also could see that Patterson did not move his train back and drop a car 
in the clear in response to that  order. In short, he could have seen that 
Moore, the intestate, was engaged in directing the shifting of the cars 
from the spur track, and that he was engaged in studying the list in his 
hand for that purpose. 

Yet, with this knowledge, the engineer of the extra neither blew the 
danger signal of the extra nor slackened his speed. 

The engineer of the extra had given only the crossing blow, 500 yards 
away. There is no evidence that the bell was ringing on the extra, which 
was running light, a t  a speed of 30 to 35 miles an hour past the station 
and in the yard a t  Smithfield, where persons were to be expected, and 
where the local freight could be seen by Bishop and his fireman for 
several hundred yards. Having passed the caboose near the tank they 
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knew the freight's crew were engaged in shifting near a point which 
they had to pass with the extra. The whistle cord was in reach of the 
hand of the engineer of the extra, the bell cord was close to the fireman, 
yet they took a chance with another man's life and lost. 

The assumption of risk is not recognized as a defense in this State 
under the Employers' Liability Act. Gaddy v. R .  R., 175 N.C. 520, 
citing Ware v. R. R., ibid., 501; Kinney v. R. R., 122 N.C. 961. 

The doctrine of assumption of risk, although not entirely 
abolished by the Federal Employers' Liability Act, has no (193) 
application where the negligence of a fellow-servant, which the 
injured party could not have foreseen nor expected, is the sole, direct, 
and immediate cause of the injury. Reed, Admx., v. Director General, 
U .  S. Supreme Court, filed 27 February, 1922. 

The judgment of nonsuit must be 
Reversed. 

Cited: Moore v. R. R., 186 K.C. 238; Cnsada v. Ford, 189 N.C. 746; 
Inge  v. R. R., 192 N.C. 530; Ruckner v. R. R., 194 N.C. 108; Sanzpson 
v. Jackson Bros., 203 N.C. 419; Vest v. R. R., 208 K.C. 84; McCrowell 
v. R. R., 221 N.C. 375; Dnughtry v. Cline, 224 N.C. 383. 

THOMAS E. VIKSCN v. J. H. GARDNER. 

(Filed 28 March, 1923.) 

E s t a t e e p e e  Tail-Statutes-Pee Simple--Contingent Remainder-De- 
feasible Fee. 

An estate to testator's daughter N. for life, and to the lawful heirs of 
her body, creates an estate tail conrerted by our statute into a fee simple; 
and a further limitation "and if she should die leaving no heirs, then the 
lands to return to the G. family," gives N. a fee defeasible upon her death 
without issue, children, etc., C.S. 1737, and on her death, leaving chil- 
dren surviving, they take an unconditional fee, and can make an absohlte 
conveyance thereof. 

COXTROVERSY without action, heard before Allen, J., at November 
Term, 1922, of J\'AYNE. 

It appears that plaintiff, having contracted to sell to defendant a 
certain tract of land in said county containing 108 acres, and to make to 
defendant a good title to same, seeks to recover purchase price. Defend- 
ant, admitting the contract, resists recovery on the ground only that 
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plaintiff is not in a position to make a valid title. On the facts presented 
there was judgment for plaintiff, and defendant excepted and appealed. 

11-0 counsel for plaintiff. 
D. H .  B land  for defendant .  

HOKE, J. The title offered depends upon the terms and meaning of a 
clause in the will of Edmund Grant, deceased, duly proven and recorded 
in the county of Wayne, said clause and the facts pertinent to its correct 
interpretation being set forth in the case agreed as follows: 

" 'I give and bequeath to my beloved wife, Sally Grant, and my be- 
loved father, Daniel Grant, all of my real estate during both of their 
lives. I also give to them all my personal property of every description 
during their lives except one cow and calf and one sow and pigs-that 
cow and calf and sow and pigs I give to my nephew, Henry Sasser. 

After the death of my wife and father, I loan to my daugh- 
(194) ter, Nancy K. Vinson, the real estate during her life and to the 

lawful heirs of her body, and if they ~hould all die, leaving 
no heirs, then the real estate shall return to the Grant family.' 

"That Daniel Grant, the father of Edmond Grant, to whom a life 
interest in said lands was devised under said will, died a few years after 
Edmond Grant;  that Sallie Grant, the widow of Edmond Grant, died in 
the year 1913, and held possession of said lands up to the time of her 
death; that Nancy K. Vinson, mentioned in said will, was the wife of 
Ben Vinson, and was the only child of said Edmond Grant and Sallie 
Grant;  Nancy K. Vinson died before her mother, Sallie Grant, and 
about the year 1879, leaving her surviving three children, to wit, 
Thomas E .  Vinson, Sarah E .  Vinson (now Sarah E. Gardner), and 
John A. Vinson, all of whom are more than 21 years of age, are married 
and have children; Ben Vinson, the husband of Xancy K. Vinson, died 
about 11 years ago. 

"In 1905 Thomas E.  Vinson, the plaintiff in this action, acquired the 
interest of his sister, said Sarah E. Gardner, n &  Vinson, in the lands 
passing under this will by deed, which is of record in the office of the 
register of deeds for said Wavne County in Book 89, page 103. 

'(During the same year, 1905, the aaid Thomas E .  Vinaon and his 
brother, ,John A. Vinson, claiming then to be the sole owner of said 
land?, divided the same between them, both being then of full ace, by 
executing deeds to each other. 79 acres heing conveved hy said Thomas 
E. Trinson to John A. Vinson, and 108 acre. being conveved by said 
John A. Vinson to Thomas E. Vinson, by deeds d:ited October. 1905, 
and registered in Book 89, pages 403 and 404, respectively, and the re- 
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spective grantees in said deeds have since been in possession of the re- 
spective portions of said lands. It is the 108 acres held by the said 
Thomas E .  Vinson which he has contracted to convey to the defendant 
as above set forth." 

Upon this statement we concur in the ruling of his Honor below that  
the title offered is a good one, and defendant must comply with his con- 
tract of purchase. The first takers of a life estate in the property, to wit, 
Sallle Grant and Daniel Grant, having died, the estate in question will 
properly depend on the latter part of the clause and the pertinent facts 
in reference thereto. "I loan to my daughter, Kancy K. Tlinson, the 
real estate during her life, and to the lawful heirs of her body, and if 
they ~hou ld  all die leaving no heirs, then the real eztate  hall return to  
the Grant family." I t  will he noted tha t  in the former part of this 
del7ise, the estate being to Nancy Vinson for life and the heirs of her 
body, an estate in fee tail is conferred upon Nancy Vinson, converted 
by our statute into a fee simple, and in our opinion hy the latter portion 
no &ate in the property is conveyed directly to the heirs of 
Nancy, but they are only rcferred to in determining the event (195) 
by n-hich the estate given to Nancy shall become absolute, or 
slia11 return to the Grant family. Hobgood v. Hobgood, 169 S C. 485-489. 
I n  other ~vords, the entire devise by correct interpretation gives to Kancy 
a fee-simple estate, defeasible on her death without heirs of her body 
or lineal descendants. Smith v. Lumber Co., 155 N.C. 389; Rees v. Wil- 
liams, 164 N.C. 128; Ifhitfield v. Gnrris, 134 N.C. 24. 

Under the former lam the limitation over to "the Grant family" would 
be considered too remote and void under the rule against perpetuities. 
I t  was chiefly to prevent this that  the Legislature passed the act of 1917, 
C.S. 1737. xvhich provides: "That every contingent lin~itation in any 
deed or will made to depend upon a dying of any person without hcir or 
heirs of the body, or n-ithout issue or issues of the body, or without 
childrpn or offspring or descendant or other relative, shall be held and 
interpreted a limitation to take effect when such person dies not having 
well heir or issue or child or offspring or descendant or other relative 
living at  the time of his death or within ten lunar months thereafter, 
unless the intention of such limitation be otherwise expressly and plainly 
declared on the face of the deed or will creating it." 

Speaking to the effect of this statute in Bell zl. Keeslw, 175 K.C.. a t  
page 523, the Court said: "It was enacted for the primary purpose of 
making ~ ~ c h  ulterior linlitations good by fixing a definite time  hen the 
estate of the first taker sl~all  become ahsolute, and i t  is also held to 
establish a rule of interpretation by \vhich the estate of the first taker 
shall be affected with the contingency till the time of his death unless a 
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contrary intent clearly and plainly appears on the face of the instru- 
ment." 

Under a proper application of these principles the estate of Kancy K. 
Vinson became absolute on her death leaving three living children, her 
descendants and heirs a t  law, and plaintiff having acquired by descent 
from her and by deeds from the other heirs, the interest bargained for 
in this contract can convey a good title, entirely :'reed from the ulterior 
and contingent limitation to the Grant fanlily contained in the will. 
Patterson v. McCormick, 177 N.C. 448. 

There is no error, and the judgment will be 
Affirmed. 

Cited: Yarn Co. v. Dewstoe, 192 N.C. 125; West v. Murphy, 197 N.C. 
492; Henderson v. Power Co., 200 N.C. 447; hlerritt v. Inscoe, 212 N.C. 
528; Tzirpin v. Jarrett, 226 N.C. 137. 

(196) 
D. C. LAWRER'CE v. A. C. BECK AND P. B. ILECK, HIS WIFE. 

(Filed 28 March, 1923.) 

1. Mortgages-Foreclosur~Sales--Statutes-Clel of Court. 
The clerk of the court acquires supervisory power of the sale of land 

under power contained in a mortgage or deed of trust from the time of an 
adranced bid paid into his hands, under the provisions of C.S. 2591, which 
continues until after the final sale under foreclosure. 

2. Same. 
The supervisory powers invested in the clerk of the court over sales 

under mortgage, deed of trust, etc., are not those of general control a s  
exercised by the courts in case of an ordinary judicial sale, but confined 
by the statute to sales, and resales under the power of sale contained in 
the instruments, and in accordance with the directions of the statute, C.S. 
2591. 

3. Same-Ministerial Duties-Nunc Pro Tunc. 
While under the prorisions of C.S. 2591, i t  is required that the clerk 

order title to  be conreyed to the purchaser a t  the final resale, aemble, this 
order is merely ministerial when the resale has been made in accordance 
with the statute in other respects, arid the omission may be supplied by 
the clerk making the order nuc pro tunc, and the deed accordingly made 
will convey the title to the purchaser. 

4. Judgments-Conclusions of Law-Matter of Right. 
A judgment is the conclusion of law upon the facts admitted or authori- 

tatively established in the course of a properly constituted suit;  and 
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where the ultimate facts have been so ascertained, a correct judgment 
must follow and be entered thereon a s  of right. 

5. Mortgages - F o r e c l o s u r e - S a l e s - C o n t r a c t s - A g e  of Parties- 
Clerks of C o u r t S t a t u t e s .  

Where the mortgagor of land is in possession and has placed substantial 
improvements thereon, and is unable to  meet some of the notes he has 
given to the mortgagee for the balance of the purchase price of the land, 
he may make a valid and enforceable compromise agreement with the 
mortgagee that the latter will cancel the outstanding notes, and the former 
will surrender immediate possession and lose the value of the improve- 
ments he has placed on the land; and where, in pursuance of this agree- 
ment, the mortgagor has proceeded to foreclose under the power of sale 
for the purpose of shutting off the right of redemption by the mortgagor 
and his successors in title, and thereafter the mortgagee, as  final pur- 
chaser, has brought his action for possession, and his title is found to be 
incomplete for the failure of the clerk to  order conveyance to him, C.S. 
2591, i t  will not warrant a judgment, ignoring this agreement and per- 
mitting the plaintiff to proceed with his foreclosure without prejudice. 

Held, under the facts established by the verdict in this case, judgment 
will be entered that the clerk order the conveyance to the purchaser 
nunc pro tunc; that plaintiff surrender for cancellation the remaining pur- 
chase money or mortgage notes of the defendant, with interest thereon; 
that defendant's right of redemption and all interest in the lands in 
defendant or their successors be forever barred and foreclosed; that plain- 
tiff is entitled to the present possession of the land, and that a writ issue 
to  that end; that plaintiff recover the ascertained rents and profits of the 
land during defendant's wrongful possession, with costs taxed equally 
against the parties. 

APPEAL by plaintiff from Daniels, J., and a jury, a t  Sep- 
tember Term, 1922, of LEE. (197) 

Civil action to recover possession of a house and tract of 
land under claim of ownership by reason of a purchase a t  foreclosure 
sale, and for judgment for deficiency in purchase price. 

There were facts in evidence on part of plaintiff tending to show that 
on 1 September, 1920, plaintiff sold and conveyed to defendants the 
house and land in controversy for $5,600, to be paid at  the rates of $100 
per month, with accrued interest, notes being given for these amounts 
respectively, and a t  said date the grantees executed a deed of trust to 
D. B. Teague to secure payment of said notes with power of sale on 
default, said instrument containing provision that the entire debt would 
mature on failure of payment of any installment of purchase price and 
interest thereon, or any part of same. That  defendant met the payments 
as per contract till 1 March, 1921, and default being thereafter made, 
the trustee, a t  plaintiff's instance, sold said land after due advertisement, 
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when one C. A. Godfrey became the last and highest bidder, a t  $1,323. 
That within ten days, an increase having been made and paid to tlie 
clerk by one D .  L. St. Clair, a resale was ordered under C.S. 2591, and 
at  said second sale the property was bid off by one P. L. Johnston a t  
$4,773, and that bid having been duly assigned to plaintiff, the trustee 
conveyed the property to said plaintiff, and after crediting the purchase 
money notes w t h  amount of bid, there was a b~ lance  due plaintiff of 
$437.20. 

There was further evidence to the effect that defandant has been in the 
continuous possession of the property and refuses to surrender same to 
plaintiff, and on these, the principal allegations of the complaint, with 
supporting evidence, plaintiff seeks to recover posaession of the property 
and balance due on the purchase money. 

Defendant denied that there had bcen any regular or valid foreclosure 
of the deed of trust, and offered evidence tending to shon. that no report 
of the second sale had ever been made to the clerk of the Superior Court, 
and no order entered by him that the trustee make the deed to plaintiff 
under which he claims title. 

Dcfendant alleged further, and offered evidence tending to show, that 
on or after 1 March, 1921, the time of the alleged default, defendant 
having paid $500 of the purchase price with maturing interest, and hav- 

ing made permanent improvements on tlie property to the 
(198) amount of $1,200, plaintiff and defendants came to an agree- 

ment to cancel the trade under conditions as then presented, 
plaintiff to surrender the unpaid purchase-money notes, amounting to 
$.5,100, and defendant to give up the property, losing thereby the $500 
already paid and tlie improvements put upon the place. That plaintiff 
being advised by counscl that in order to bar defendants of any further 
claim or equity in the property, it was advisable and perhaps necessary 
that a foreclosure be had, defendant agreed to make no objection or re- 
sistance thereto, and plaintiff could take such ~ t e p s  as were required 
to assure his title. That defendant was ready and willing to carry out 
his part of the agreement above set forth, and had moved a part of his 
property from the place when ascertaining that  lai in tiff would not sur- 
render the purchase-money notes, and was to insist on a deficiency 
judgment, defendant refused to vacate the property, and has since been 
in possession of the same. On these, the opposing positions and evidence 
of the parties, tlie cause was submitted to the jury, and verdict rendered 
by them as follows: 
"1. Was the deed of trust foreclosed as provided by la~v? Answer: 

'No.' 
"2. I s  the plaintiff the owner and entitled to possession of the lands 
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described in the complaint? Answer: 'No.' 
"3. TT'hat is the monthly rental value of said land? Answer: '$30 

per month.' 
"4. Did plaintiff agree to  cancel and surrender the notes of defend- 

ants' as alleged? Answer: 'Yes.' " 
Judgment was entered that  defendants go without day without preju- 

dice to plaintiff's rights of forclosure as provided by law and the con- 
tract of the parties. Plaintiff excepted and appealed. 

Seawell & Pittman and Teague & Teague for plaintiff. 
Gavin & Jackson and Hoyle & Hoyle for defendant. 

HOKE. J. I n  C.S. 2591, provision is made for increase of bids and 
resale of property where there has been a foreclosure under a power of 
sale contained in a mortgage, deed of trust, etc., and in case of sales by 
executors, administrators, or others under a power conferred by a will. 
I n  the case of I n  re Sermon's Land, 182 N.C. 122, the Court, in re- 
ferring to the statute, held that  the powers of supervision and control 
conferred upon the clerks of the Superior Court did not arise in such 
cases unless and until there had been the advanced bid specified in the 
statute paid into the hands of said clerk. I n  the present case i t  appears 
that  the advance bid was duly made, the amount paid to the clerk, and 
a resale ordered. On these facts the statute confers upon the clerk a 
certain measure of supervision and control over the matter, 
and clearly contemplates and provides that  where this right (199) 
of supervision has attached, and a resale has been ordered, i t  
is required to a complete and regular foreclosure that  a report of such 
resale shall be made to the clerk, the question shall again remain open 
for another ten days for further increased bids, and on a final sale, the 
clerk shall enter an order that  the mortgagee, trustee, or other shall 
make title to the purchaser. This sufficiently appears from the various 
provisions of the section as follows: 

"That the clerk shall not only be paid the amount of the increased 
bid, but if there is any doubt of the solvency and promptness of the 
bidder, a bond may be required in security of the bid." 

"Resales may be had as often as the bid may be raised in compliance 
with the section." 

"Upon the final sale, the clerk shall have power to order that  title be 
made to the purchaser, he may make such orders as may be just and 
necessary to safeguard the rights of the parties, and he shall keep a 
record which will show in detail the amount of each bid, the purchase 
price, and the final settlement, etc., etc." 
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And the recent case of Pringle v. Loan Assn. 182 K.C. 316, gives 
decided intimation that  this is the proper interpretation and effect of 
the statutory provision. 

We think, therefore, his Honor correctly ruled that  for want of a 
report to the clerk of the last sale, and an  order by that  officer to the  
trustee to iliake title, there has not been a regular and completed fore- 
closure, and these facts having been found by the jury, the first issue 
11-a;: properly answered against the plaintiff. 

There is doubt, 11owe.t-er, of the correctness of tile second ruling of his 
Honor tha t  in case the first issue should be answered "No," they should 
also answer the second issue "No." From a peruzal of the statute and 
the decisions apposite, I n  re Sermons, szlpm, and I3ringle v. Loan Assn., 
supra, it  ill appear tha t  even after the right of supervision has arisen 
to the clerk by  ~ i r t u e  of a n  increased bid, tha t  officer's POTVC~S in the 
premises are not those of general control, as in case of an  ordinary 
judicial sale. As said in Sermon's case, supra, the stipulations of the 
mortgage. etc., and the contract rights of the partiw, are not to be inter- 
fered with except and to the extent that  the s t a h t e  expressly provides. 
The clerk's p o w r s  arc only to see that  on an increased bid, and as often 
as they are made, a resale shall be had, and on fin,d sale a deed shall he 
made to the purchaser, and he may make such orders as may be just 
and  necessary to  t h a t  end, and where i t  appears a s  in this case, t h a t  
there mas no further increase of the  bid, and without orders of the  clerk 
the  parties have of their own motion proceeded to do the  only thing the  
clerk could have ordered, as nOTT advised, we see no reason why, so far 
as the second issue is concerned, this merely ministerial duty of the  clerk 

should not have been presently performed and supplied by 
(200) action nunc pro tzinc, and the plaintiff allowed a verdict on the 

issue as on a perfected claim. 
On the record, we find it unnecessary to make dcfinite decision on this 

quedion, for the verdict on the second issue is not found as a distinct 
and substantive fact, but only as a conclusion of lam from his Honor's 
ruling and the finding of the jury on the first i s s ~ e ,  and, regardless of 
the verdict on these two first issues, lye are of opinion that  the verdict 
on the third and fourth issues establishes facts which permit and require 
that  the court make final disposition of the rights of the parties involved 
in the controversy. 

I n  this jurisdiction, and others basing their system of jurisprudence 
on common-law principles, a judgment is but  the conclusion that  the ]aw 
makes upon the facts admitted or authoritatively established in the 
course of a properly constituted suit, and where in such a proceedings 
the ultimate facts have been so ascertained and declared, the correct 
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judgment must follow and be entered thereon as of right. Beard v. Hall, 
79 N.C. 506; Barnard v. Etheridge, 15 N.C. 295; 23 Cyc, p. 665. 

I n  Beard's case, supra, the principle adverted to is stated as f o l l o ~ ~ :  
"-4 judgment is the legal conclusion upon facts found or admitted by the 
parties in tlie course of the action to which the party is entitled as a 
matter of course as soon as the facts are so established. This is the rule 
of the common lmr, and v e  have found no statute enacting otller~vise," 
citing 2 Tidd's Practice, p. 932; 2d Daniels' Chancery, par. 1017; Davies 
v. Daaies, 9 Vesey, p. 46; Campbell v. lllesier, 4 Johnston, p. 341. 

Referring to the pertinent issues in view of these principles, and 
interpreting the same in reference to the pleadings, the evidence and 
the charge of the court, the appropriate and approved method with us, 
Reynolds v. Express Co., 172 N.C. 487, the finding on the fourth issue 
determines that  on or not long after 1 March, 1921, the parties mutually 
agreed to cancel the trade, plaintiff to surrender the remainder of the 
unpaid notes to the amount of $5,100, and all interest thereon, the 
property was to be returned to plaintiff, and possession surrendered, 
defendant thus losing the amount paid and all of the improvements. 
And further, that the foreclosure mas merely in assurance of the title to 
plaintiff by shutting off any and all right of redemption in defendants 
or their successors in interest. 

True, tlie exact time of the surrender of possession is not fixed by the 
verdict, but the evidence of the defendant is to the effect that  the cancel- 
lation was to go into effect not long after 1 RIarch, 1921, and the evi- 
dence of plaintiff fixes the time for surrendcr of possession to plaintiff 
on 1 September. 1921. There is practically no substantial conflict between 
the parties on t h ~  issue of cancellation, the evidence showing that  after 
they had entered on performance, the surrender of possession 
was interrupted by some nonessential occurrence, indicating 1201) 
that  the parties, onc or both of them, were in a qensitive mood 
and easy to take offense, but  nothing occurred to justify a destruction 
or n~odification of the agreement to cancel. 

Under the authorities, and in the absense of fraud and imposition, 
there was no reason why the parties could not make such an  agrcement. 
Jones v. Pullen, 115 N.C. 465; McLeod v. Bdlnrd,  86 Y C .  210. ,4nd 
the jury having further found in response to the third issue tha t  the fair 
rental of the land is $30 per month, and i t  further appearing that  
plaintiff is in present possession and control of the notes, we are of 
opinion that  it is the conclwion of the law on the facts presented and 
e4ablished that  plaintiff surrender for cancellation the remaining pur- 
chaqe-money notes and all interest thereon; tha t  the right of redemption 
and any and all interest in the land in defendants or their successors be 
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forever barred and foreclosed; that plaintiff is entitled to present posses- 
sion of the property and writ issue to that end; tEat plaintiff have and 
recover of defendant and the sureties in any bond he may have given for 
the purpose the damages for adverse and wrongful occupation at  the rate 
of $30 per month from 1 September, 1921, till poss~:ssion be delivered to 
plaintiff. That  the cost be taxed and adjudged the one-half against plain- 
tiff and one-half against defendant, and that judg;ment be entered ac- 
cordingly. 

This will be certified tha t  the judgment heretofore rendered be set 
aside and a new judgment entered in accord with this opinion. 

Reversed. 

Cited: Swain v .  Bonner, 189 X.C. 186; Sitterson v .  Sitterson, 191 N.C. 
321; Briggs v .  Developers, 191 N.C. 787; Cherry v. Gilliam, 195 N.C. 
235; Banking Co. v .  Green, 197 N.C. 537; Redfern v. McGrady, 199 
N.C. 132; Cheek v. Squires, 200 N.C. 668; Hanlcs v .  Utilities Co., 210 
N.C. 320; Foz~st v .  Loan Assoc., 233 N.C. 37; Dobias v .  White, 239 N.C. 
415; Bowen v .  Murphey, 256 N.C. 683; Cooperative Exchange v. Holder, 
263 N.C. 495; Products Corp. v. Sanders, 264 N.C. :242. 

NORFOLK SOUTHERR' RAILROAD COMPANY v. J. PJ. McARTAN, SHERIFF, 
AND THE BOARD OF COMMISSIONEIES FOR THIG COUNTY O F  HAR- 
NETT. 

(Filed 28 March, 1923.) 

1. Highway-Bridges. 
The word "highways" includes within its meaning bridges thereon in- 

tended and used as  public thoroughfares. 

2. Same-Counties-Contracts-State Highway Conlmission-Statutes. 
I t  is primarily required that a county construct and repair its bridges; 

and where the board of county commissioners has, with statutory au- 
thority, contracted with the State Highway Comiseion to build a bridge 
on its public road to be taken over in the State's system of highways, it  
is the duty of the board of county commissioners to provide the funds neces- 
sary for the purpose in the manner provided by law. 

3. Same-Taxation-DebtConstitutional Law. 

The authority conferred by C.S. 3767-3772, upon the board of county 
commissioners to build, repair, o r  alter its road and bridges in any way 
that may seem practicable, and issue bonds or borrow money and issue 
notes not to exceed actual cost, and to levy sufficient tax on real and per- 
sonal property to pay interest, and create a sinking fund, is not necessarily 
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inconsistent with the amendment t o  Article V, section 6, of our State 
Constitution, excepting from the limitation of 15 cents on the $100 valua- 
tion of property a levy on county property for "a special purpose. and 
~ i t h  the approval of the General Assembly, which may be done by special 
or general act," the amendment only adding that the approval may be done 
by "general act." 

4. S a m c L e g i s l a t i r e  Authority. 
Where. ni th  special legislative authority, a board of connty commis- 

sioners has contracted with the State Highway Commission to build a 
bridge on a public highway of the county, to be absorbed in the State's 
system of highways, and for the building of the bridge the county has 
incurred an indebtedness for which it has afterwards given its notes, 
euception to taxation leried to meet these notes upon the ground that it 
required a special act of the Legislature to give them validity is untenable 
when proceedings for the purpose have been had under the provisions of 
the general statutes. C.S. 3767-3772. 

5. Constitutional Law-Amendments-Reenacting Clause-Repeal. 
The rule under nhich a new constitution is  construed to supersede a 

prior constitution does not apply to an amendment which rePnacts the 
former prorisions ~v i th  superadded powers. as in this case, the powers 
conferred upon the county commissioners to provide for the bridges on 
its highn-ays, superadding the words that the approval of the Legislature 
may be by special or general statute. C.S. 3767-3772. 

6. Higt:h\vays-Bridges-Countie+State Highway Commission-Taxation 
-Debt. 

The board of commissioners of a county contracted with the State High- 
Kay Commission, n-ith legislative authority, to construct a bridge upon 
a highway to he included in the State's system of highways, and haring 
incurred this obligation theerafter issued its notes therefor and the ylnin- 
tiffs seek to enjoin a tax l e ~ i e d  to pay these notes: Held ,  plaintiffs' posi- 
tion that it  n-as unnecesrnry to create a sinking fund, a s  the State High- 
way Commis<ion would repay the expenditure for the bridges, is untenable, 
and that it n a s  incumhmt upon the county comn~issioners to levy the 
tax to  provide for the payment of the notes, principal, and interest, though 
executed after the obligation under the contract had been incurred. 

APPEAL by plaintiff from Daniels, J., a t  chambers, 30 De- 
cember, 1922. from HARNETT. (202) 

Application for an injunction to restrain the collection of a 
tax for building bridges. For the year 1921, the commissioners of Harnett  
levied the following taxes on property of the value of $100: For schools, 
50 cents; for general county purposes, 13  cents; for bonds, 2 cents; and 
for bridges, 5 cents. The plaintiff brought suit to enjoin the 
collection of the tax for bridges on the ground that  i t  conflicts (203) 
with Article V, section 6, of the Constitution. The plaintiff's 
motion to continue a temporary restraining order was heard by Daniels, 
J., a t  chambers, on 30 December, 1922, and denied. The plaintiff ap- 
pealed. 



R. A'. Sims and Marshall T. Spears for plaintiff. 
Charles Ross for defendant. 

ADAMS, J. On 20 hlay, 1921, the board of commissioners entered 
into a written contract with the State Highway C:ommission in accord- 
ance with the provisions of Public Laws of 1921, ch. 2, sec. 14, for the 
construction of the Lafayette Highway through Barnett County. Find- 
ing that i t  was necessary to borrow $100,000 to be applied in the con- 
struction of the road and the necessary bridges, the commissioners, on 
24 May, authorized their chairman to issue for this purpose in the name 
of the county four notes of $25,000 each. These notes were supple- 
mented by others issued for the same purpose, and when the taxes were 
levied for 1921, there were valid outstanding obligations of the county 
in a large amount in addition to the indebtedness contracted for the 
construction of the highway. The commissioners levied a tax which 
was sufficient in their opinion to retire a t  maturity the notes issued for 
borrowed money; and after the tax list was placed in the hands of the 
sheriff for collection, the plaintiff applied for and obtained the restrain- 
ing order, which was afterwards vacated. 

The plaintiff's cause of action rests on the contention that the total of 
the taxes is in excess of the constitutional limitat on and that the tax 
assessed for the construction and improvement of bridges is invalid and 
unenforceable, and hence should not have been included in the levy. 
Article V, section 6, of the Constitution is as follovis: "The total of the 
State and county tax on property shall not exceed fifteen cents on the 
one hundred dollars value of property, except when the county property 
tax is levied for a special purpose, and with the special approval of the 
General Assembly, which may be done by special or general act: Pro- 
vided, this limitation shall not apply to taxes levied for the maintenance 
of the public schools of the State for the term required by Article IX, 
section 3, of the Constitution: Provided further, thi. State tax shall not 
exceed five cents on the one hundred dollars value of property." 

The sum of the taxes imposed for bridges and for general county pur- 
poses exceeds fifteen cents, and the tax of five cents for bridges may be 
regarded as unauthorized unless embraced in the exception set out in the 
foregoing section. The defendants insist that this tax was levied on 
county property for a special purpose and with the special approval of 

the General Assembly, and is. therefore, within the exception. 
(204) The section of the Constitution hereinbefore cited originally 

provided that the taxes levied for county purposes should never 
exceed the double of the State tax, except for a i~pecial purpose, and 
with the special approval of the Legislature; but, as amended, i t  pro- 
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vides that the special purpose for which the tax is levied and the special 
approval of the General Assembly may be manifested by a special or 
general act. 

We do not understand the plaintiff as denying that so much of the tax 
as was levied for the construction and repair of bridges was a tax 
assessed for a special purpose (Brodnax V .  Groom, 64 X.C. 248), but 
as contending, among other things, that it was invalid because imposed 
without the special approval of the General Assembly. As we construe 
the pleadings, it is admitted by the parties that under the provisions of 
Public-Local Laws of 1913, ch. 427, the roads of the county were gen- 
erally to be constructed and maintained by the several townships, and 
that the tax authorized by section 10 of this act was to be applied partly 
in payment of the cost of maintenance, partly in payment of the interest 
on the township bonds, and partly in the creation of a sinking fund 
sufficient in amount to retire the bonds as they respectively matured. 
For 1921 a tax was levied in each of the townships for road purposes, 
but neither party contends that the act of 1913 authorized the levy 
which is complained of in this action. But, in addition to the contention 
stated above, the plaintiff insists that  the road commissioners appointed 
under this act constituted a road-governing body for each township; 
that the Lafayette Highway, as soon as it became a part of the State 
system of roads, was taken out of the supervision both of the road com- 
missioners and of the board of county commissioners; and that i t  was 
no longer incumbent upon the townships or the county to construct or 
maintain thereon either culverts or bridges. However cogent this argu- 
ment may be with respect to the township road commissioners, we are 
convinced that it is not applicable to the board of county commissioners. 
Primarily, a county is required to construct and repair its bridges (C.S. 
1297, sec. 22) ; and as the board of commissioners under authority 
specially conferred (Public Laws of 1921, ch. 2, sec. 4), made a contract 
with the Highway Commission by the terms of which the county was to 
construct the Lafayette Highway, extending from the Wake to the 
Cumberland line, it was the duty of the board, if legally authorized, to 
provide the funds requisite for such purpose. The contract, it may be 
noted, embraced the construction of the necessary bridges, for the word 
"highway" includes bridges intended and used as thoroughfares. Comrs. 
of Dodge Cozrnty v. Chandler, 96 U.S. 205; Washer v. Bullitt County, 
110 U S .  558. 

In order to provide funds with which to build the road and 
bridges forming a part of the Lafayette Highway, there being (205) 
no act applicable exclusively to Harnett County, the board, 
in issuing the notes above referred to, proceeded under C.S. 3767-3772, 
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and the question is whether the tax complained of was authorized by 
these statutes. They provide in substance that whenever i t  shall be neces- 
sary to do so, the board of commissioners may build, repair, or alter 
any of the roads and bridges in the county in any way that may seem 
practicable, and for the purpose of raising funds with which to pay 
the cost, may issue bonds or borrow money and issue notes to an amount 
not to exceed the actual cost of such roads or brtdges, and may levy 
upon all real and personal property in the county a tax sufficient to 
pay the interest on the bonds or notes, and to cres~te a sinking fund to 
provide for their payment a t  maturity. 

The plaintiff contends, first, that the board of commissioners was not 
authorized by these statutes either to issue the notes or to levy the tax, 
and, in the next place, that the board, even if authorized to do so, failed 
to comply with the statutory provisions. If these propositions can be 
maintained, the restraining order was improperly vacated. 

With regard to  the first objection, the plaintiflls argument is this: 
The sections referred to were in force prior to the amendment of 
Article V, section 6, of the Constitution, and when they were enacted a 
special act was required for the levy of a tax beyond the prescribed 
limit; and, moreover, it was not the intention of the General Assembly 
to confer authority by sections general in their application to levy a tax 
in excess of the constitutional limit. 

In  considering this argument it is expedient to keep in mind the 
change made by the constitutional amendmentrnore  particularly the 
clause, "which may be done by any special or general act." With re- 
spect to the exception, this clause differeniates -:he amended section 
from the original. While i t  is true that a new constitution generally 
supersedes a prior constitution, i t  will be observed that the amended 
section, instead of repealing the former requirement as to the "special 
purpose" and the ((special approval of the General Assembly," reEnacts 
it with the superadded provision. The clause may be prospective as to 
the tax to be levied, but me discover no indication of an intent to repeal 
sections 3767-3772; and not having been expressly or impliedly repealed 
by the constitutional amendment, they remain in full force and effect. 
For these reasons the tax, which was levied after the Constitution was 
amended, was assessed for a special purpose, and with the special ap- 
proval of the General Assembly expressed in a general act. Calhoun 
County v. Galbraith, 99 U.S. 214; Knos County 5 ) .  Christianer, 68 Ill. 
453; Alleghnny County v. Gibson, 90 Pa. 397; Douglass v. Harm'sville, 
9 W.Va. 162; Rogers v. Windoes, 48 Mich. 628; Stote v. Lynch, 88 Ohio 

71; 6 R.C.L. 34. See, also, Pegram v. C'leveland County, 64 
(206) N.C. 557. 
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But, granting that  sections 3767-3772 conferred authority upon the 
board to levy a tax for roads and bridges, the plaintiff further con- 
tends, as suggested, tha t  these sections \yere not complied with; that  
the total cost of the bridges on the h i g h ~ ~ a y  was $59,116.06, on which the 
annual interest was about $3,600; tha t  as the county was to be reim- 
bursed by the Highway Commission, i t  was not necessary to create a 
sinking fund in accordance with section 3769; and, furthermore, tha t  
when the tax was levied no notes had been issued for the construction 
of bridges. The plaintiff argues tha t  in view of these circun~stances the 
commisioners disregarded the provisions of the statutes under which 
they proceeded. 

It should be specially noted that  the contract with the Highway Com- 
nission was made on 20 May,  and that  the resolutions authorizing the 
issuance and execution of the notes for building the highway and bridges 
Kere adopted on 24 M a y  and 11 July  respectively. They were matters 
of record for weeks before the tax was levied. 

Under these circun~stances, we think i t  was incumbent upon the board 
of commissioners when they levied the tax to make provision for paying 
the full amount incurred by their obligations, principal and interest, 
although a t  tha t  time notes which were to be issued in pursuance of the 
contract had not in fact been executed and delivered. 

We  find no error in the record, and the judgment vacating the restrain- 
ing order is 

Affirmed. 

Cited: R. R. v. Reid, 187 N.C. 324; Young v. Hwy. Corn, 190 N.C. 
54; Lewis, Treas. v. Comrs., 192 N.C. 458; Barbour v. Wake County, 
197 N.C. 318; Pickett v. R .  R., 200 N.C. 752; Glenn v. Comrs., 201 N.C. 
238; Taylorsville v. Moose, 212 N.C. 380. 

(Filed 28 March, 1923.) 

1. Pleadings-Amendments - Peremptory Order fo r  Trial  - Appeal and  
Error-Objections and  Exceptions. 

An exception to an order of the Superior Court allowing an amendment 
to the complaint and setting the case for trial peremptorily on a certain 
day of a subsequent term, specifying the amendment only, confines the 
exception to the order allowing the amendment, and no exception being 
taken to that part of the order setting the case peremptorily for trial, 



218 IN THE SUPREME COURT. [I85 

there is nothing in that respect upon which an assignment of error may 
be based. 

2. Same--Court's Discretion. 
Under the liberal policy of our procedure in allowing amendments to 

pleadings, it  is within the discretionary power of the trial court to permit 
the plaintiff to amend his complaint by alleging fraud and deceit, when 
the same is germane to the original inquiry and does not substantially 
change the cause of action alleged. Semble, when the defendant s h o w  
to the court that such amendment allowed upon the trial has taken him 
by surprise, and finds him unprepared, the court may withdraw a juror, 
order a mistrial, and continue the case. 

3. Deeds a n d  Conveyances-Title-Minors-Intent--Evidence. 
Where the question of the interest of minors in the title to lands is 

involved in a suit to recover damages for defendanks' fraud and deceit in 
misrepresenting that the feesiniple title was in h~mself,  i t  is competent 
for the minor to testify that she had deposited he]- check with the clerk 
of the court to redeem her interest, as  a fact accomplished; and error, if 
any, committed by the court in having previously r~ermitted her to  testify 
a s  to  her future intention to sue to recover such interest is rendered harm- 
less. 

4. Fraud-DeceitEvidence-Lis Penden-Actions. 
In an action to recover damages for the defendant's fraud and deceit 

in inducing the plaintiff to convey his title to  his lands in exchange for 
the defendant's lands when the latter had only title to  a part thereof, a 
suit concerning the matter in dispute, pending in the county, is not 
effectual as  a l i8  pendens against the defendant's positive and unequivocal 
assertion of title, upon which the plaintiff relied, and which induced him 
to part with the title to his own lands. 

5. S a m p D e e d s  a n d  Conveyances-Written Instruments. 
Where the defendant has by deceit and fraud induced the plaintiff to 

con17ey his lands in exchange for defendant's land, upon delivery of de- 
fendant's deed duly executed, containing full warranty of title, the fraud 
is in the treaty, and the deed being upon its face in accordance with the 
representations of the defendant, the principle requiring that one afforded 
full opportunity to read a n  instrument will be bound by its terms has no 
effect upon the plaintiff's right to recover. 

6. Appeal and  Error-Objections a n d  Exceptions-Instructions-Conten- 
tions. 

The trial judge, a s  has often been said and reiterated, should be afforded 
an opportunity to correct an erroneous statement of the contentions of 
the parties in his charge to  the jury, and a n  excepticn thereto after rerdict 
comes too late to be considered on appeal. 

7. Appeal and  E r r o r  - Instructions -Requests for Instl*uctions -New 
Trials. 

Exception that the charge of the court was not ~lufficiently full upon a 
phase of the controversy arising upon the pleadings and evidence should 
be taken to the refusal of the court of appellant's prayer for instruction 
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covering the matter complained of, and where the principles of law in- 
rolred are  sufficiently in the general charge, a new trial will not be granted 
on appeal. 

8. Appeal and Error-Instructions-Eviidence-Presumptions. 
The eridence as  recited in the charge of the court will be assumed to 

be correct on appeal, it being required that the appellant show error. 

APPEAL by  defendant from Bond, J., and a jury, a t  October Term, 
1922, of CUMBERLAND. 

WALKER, J., stating the case: Plaintiffs purchased land de- 
scribed in the complaint from the defendants for $1,000, by (208) 
deed 17-ith usual covenants of seizin, encun~brances, and war- 
ranty, and this was admitted by the answer and in the case. 

A t  the time of and before the defendants purchased the land, and a t  
the time they sold to plaintifis, an action entitled "Edge v. Edwards" 
was pending in the Superior Court of Cumberland County, the place of 
residence of all parties, wherein defendants' grantors alleged they were 
the owners of the land by reason of a tax  title, and wherein certain 
minor heirs alleged that  they were the owners of said land. Before trial 
of the present action, defendants made themselves parties to the action 
of Edge v. Edwards, and there was a final judgment that  defendants 
had a good title to  only one-fourth interest in said land, and title to 
another one-fourth interest subject to disaffirmance by one of the said 
minor heirs, and tha t  defendants had no interest in the other two-fourths 
interest, which m-as the property of the two other minor heirs. The 
defendant &Ialloy admitted, on his direct examination, that  defendants' 
inimed~ate grantor had told him a t  the time of the purchase that  he, the 
grantor, had only a tax deed against minor heirs for a portion of the 
land, and that  one of the minor heirs was in an  institution for the 
feeble-minded. 

At the time of and before plaintiffs purchased, defendants represented 
to plaintiffs tha t  they had a perfect title to  the lands. ,4nd defendant 
Malloy admitted upon the trial tha t  "before the trade was completed 
they (plaintiffs) came and asked me about the title, and I told them 
that  the title was all right." 

The jury returned the following verdict in response to the issues sub- 
mitted to  them: 

'(1. Did the defendant sell the lands described in the complaint to the 
plaintiffs for $1,000? Answer: 'Yes.' 

"2. Did the deed of the defendant, referred to in the complaint, fail 
to convey a good and indefeasible fee-simple title to said land? Answer: 

'Yes.' 
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"3. V a s  there a compromise of matters in difference between the 
plaintiffs and defendant, as alleged? Answer: 'No.' 

"4. If so, was the alleged compromise obtained by the defendants 
induced by false and fraudulent statements made to the plaintiffs by 
the defendants, or either of them, as alleged in thl3 complaint? Answer: 

"5.  Was the payment of the said $1,000 to the defendants induced by 
false and fraudulent statements made t,o the plaintiffs by the defendants, 
or either of them, as alleged in the complaint? Answer: 'Yes.' 

"6. What damages, if any, are the plaintiffs entitled to re- 
(209) cover of the defendants? Answer: $1,000.' " 

Judgment was entered on the verdict, and defendants ap- 
pealed. 

Bullard & Stringfield, W .  C .  Downing, and Henry E. Williams for 
plaintiffs. 

Dye & Clark for defendants. 

WALKER, J., delivering the opinion of the Court, after stating the case 
as above: We will now consider the exceptions in some detail, so as to 
be sure that we cover fully the grounds of contention as taken by the 
respective parties. 

Exception one is abandoned. 
Exceptions one and a half, two, and seven: It Elppears by the record 

that defendants excepted to the order allowing amendment and peremp- 
torily setting case for trial only "in so far as the same permits the 
amendment," therefore, the defendants did not a t  the time except to the 
setting of the case for trial a t  the next term, but in effect is not in form, 
only excepted to the amendment of the complaini;. Had they excepted 
to the setting of the case for trial a t  the next term, the judge nlould have 
had an opportunity to pass upon the exception, a?d would have, if he 
found proper, set the case a t  a subsequent term, but by his failure to  
except a t  the proper time there is nothing for revlew under this excep- 
tion. The assignment of error in the case on ap:3eal cannot cure the 
failure to except a t  the time, becau~e assignments of error must be 
founded upon exceptions properly and duly taken. Borden v. Power Co., 
174 N.C. 73; Harrison v .  Dill, 169 N.C. 544; S. v .  Tyson, 133 N.C. 
6 9 9 ;  S. v.  Davenport, 156 N.C. 611. 

Exception two: This exception is also untenable. It is said, speak- 
ing to the exact point, in Dockery v .  Fairbanks, 172 N.C. 529: "The 
only question presented is as to the authority of the trial judge to permit 
an amendment alleging fraud in an action for damages for false repre- 
sentation and breach of warranty in the original sale. The defendant 
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was in court, and the amendment alleging the fraud was germane to 
the original complaint, and it was in the discretion of the trial judge to 
permit the amendment of the complaint to be filed. If this had been 
done during the trial, and the nature of the amendment was such that 
the defendant would have been taken by surprise, not being prepared to 
meet the charge of fraud, then, perhaps, it might have been error not to 
withdraw a juror and grant the defendants a continuance; but this was 
not done by defendants. The Code favors a liberal allowance of amend- 
ments, in order that cases may be tried on their merits. There could 
have been on advantage in dismissing the plaintiffs' action and requiring 
him to bring a new action setting up what is now alleged in 
the amended complaint. That would have been violating, a t  (210) 
least, the spirit of The Code and our procedure. The court, in 
its sound discretion, could allow the amendment, which was simply an 
additional ground to that alleged in the original con~plaint, or rather 
an elargement, or amplification of the cause of action already stated, 
and not the setting up of a new cause of action. Joyner v. Early, 139 
N.C. 49; Worth v. Trust Co., 151 N.C. 196; Pritchard 2). R. R., 166 N.C. 
535; 31 Cyc. 409, 411. A liberal construction of pleadings and the grant- 
ing of amendments to perfect the pleadings and base the cause upon 
its merits is favored by our present system of pleadings and practice. 
Blackmore v. TVinders, 144 N.C. 215; Brewer v. Wynne, 154 S.C.  467. 

Exception seven: It appearing that defendants did not except to the 
order peremptorily setting the case for trial at  October term, and it 
further appearing that the amendment, to which exception was taken, 
was allowed in accordance with the statute and our decisions, this excep- 
tion must fail. 

Exceptions three and four: The witness (Sudie Belle Grantham, v h o  
was Sudie Belle Edwards, and one of the minors) was permitted to 
testify that when she became twenty-one years of age she intended to 
sue to recover her interest in this land. While it may not have been 
competent for the witness to testify what she intended to do, it was com- 
petent for her to stake, as she did afterwards, that she had deposited 
with the clerk a check to redeem her interest in the land, because this 
was a fact accomplished and was not merely an expression of her inten- 
tion as to what she would do in the future. The deposit of the check 
was an equivocal act indicating clearly her intention to redeem the land, 
or her interest in it, and thereby to disaffirm her deed, and this makes 
the expression of her intention "as to what she would do in the future," 
while on the witness stand, but harmless error, even if it was not compe- 
tent. We have generally held that error in admitting testimony is 
harmless, and not sufficient to reverse the judgment of a court below, 
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unless i t  appears to have been prejudicial to the party complaining. 
Southall v. Shields, 81 N.C. 28; Freeman v. Brown, 151 N.C. 111. 

Exceptions five and six: Exception five is abandoned in defendants' 
brief. Exception six, that the court erred in not allowing defendants' 
motion for judgment as of nonsuit a t  the close of all the evidence, is 
equally untenable. There was evidence supporting plaintiffs' cause of 
action, hence the nonsuit could not have been allowed. 

The defendants admitted the sale of the land to the plaintiffs for 
$1,000 in the answer. 

Mary S. Currie testified: "Malloy said he was a real estate dealer. 
That  he would sell us the place for $1,000, and make everything all 

right; would make us a good deed, and that he had a perfect 
(211) title. The lot has a three-room house on it, and Mr. Malloy 

agreed to put on a front porch, a back porch, and another 
room. He did none of these things. Some time before the trade was 
closed, I came to Fayetteville to see Mr. Malloy. We were living on 
the place then, though we had not bought it, as I was told by a neigh- 
bor that Mr. Malloy had no title to it. When I came to see him (Mal- 
loy) he said the title was good, and he said he and his wife would give 
me a warranty deed, and insisted that the title was good." 

F. Wade Currie, plaintiff, testified: "Mr. M a l h y  told us he had a 
nice place containing about 10 acres with two acres cleared, and that he 
could give a perfect title to it. I relied on his statements from the first. 
We went to his office and told him that  we heard the title was not good, 
and he told us to go right ahead, that the title was all right, and that 
he and his wife would make us a warranty deed. He  said that we 
could rest assured and pointed to another man sitting in his office and 
said he sold him his land and some of the neighbors told him the title 
was not good, because they wanted the land themselves, and that the 
title was good." 

The defendant W. B. Malloy testified: "Before the trade was com- 
pleted, they came and asked me about the title, and I told them that  the 
title was all right, and that my wife and I would execute a warranty 
deed, and that if the title was not all right, we mTould make it all right. 
That Mr. Cooper told me, when I bought the land from him, that we had 
only a tax deed against minor heirs for a portion of the land; he told me 
that he understood that one of the minor heirs was in Kinston, N. C., in 
an institution for the feeble-minded." 

See stipulations a t  end of transcript, record, page 52, which are as 
follows: 

In  this case it is agreed by Dye & Clark, attorneys for the defendants, 
and Henry E. Williams and W. C. Downing, attorneys for the plaintiffs, 
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that defendant's statement of case on appeal as served upon the attorneys 
for the defendants by the attorneys for the plaintiffs be amended as 
follows : 

I n  this case i t  is agreed by Dye & Clark, attorneys for the defendants, 
and Henry E. Williams and W, C. Downing, attorneys for the plaintiffs, 
that defendant's statement of case on appeal as served upon the attorneys 
for the defendants by the attorneys for the plaintiffs be amended as 
f olloms : 

1. The interlineations made therein with pen and ink shall be and 
constitute a part of said statement. 

2. To the cross-examination of W. R. Malloy shall be added the fol- 
lowing, to wit: The South Carolina property has been sold under mort- 
gage; the deed which I executed to Mr. and Xrs .  Currie for the land in 
Cumberland County was held for them by J. 0 .  Ta lky ,  attorney, until 
the time of the alleged compromise; it n-as then deposited in the La- 
Fayette Band and Trust Company with the other papers; I went there 
and got it after the thirty days mere out; it has never been recorded; the 
Curries have no deed for the Cuinberland County land; Mr. 
Cooper told me when I bought the land from him that he (212) 
only had a tax deed against minor heirs for a portion of land; 
and further told me that he understood that one of the minor heirs mas 
in Kinston, N. C., in an institution for the feeble-minded. 

And to the direct examination of H. E. Willia~ns shall be added the 
follo~ving, to wit: The alleged compromise of Mr. Malloy was based 
on the condition that Mr. and Mrs. Currie could get their South Carolina 
property back with the payments standing just as they were when they 
first started with Malloy; the compromise failed because RIalloy had 
changed the payments on the South Carolina property, and Mr. Huntley 
had elected to declare all the indebtedness due. 

3. That the summons herein was issued on 21 October, 1921, return- 
able on 1 November, 1921, and was served on the defendants on 22 
October. 1921, and is regular in all respects; and this memorandum may 
be inserted in the case on appeal in lieu of said summons. 

4. That the defendants' statement of case on appeal (so amended) 
shall be and constitute the case on appeal in this cause. 

Mr. Cooper testified: "I told Malloy that I had a tax deed for this 
land, and that I bought the property from Mr. Page. I also told him 
that I bought the interest of Xeill and Sudie Bell Edwards, and that 
there were two more Edwards heirs whose interest it would be necessary 
to purchase to complete the title. I told Malloy that my title was based 
on a tax deed, and that the property belonged to minor heirs a t  the time 
i t  was sold for taxes. I told him one of the Edwards heirs was living 
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a t  Kinston, and that I thought the property was subject to be redeemed 
by the minors." 

Plaintiffs introduced summons, complaint, ansver, and j u d p e n t  in 
Edge and ~ V a l l o y  v. Edwards, to which action defendants illalloy were 
parties, and which action mas pending long before the sale to plaintiffs, 
and the final judgment decreed that defendants had a good title to one- 
fourth interest only, and an imperfect title to another one-fourth interest, 
subject to disaffirmance by an infant, and no title to remaining two- 
fourths interest. 

The plaintiffs in this case contend tha t  from the foregoing facts it 
appears that defendants purchased pendent lite, and knew, or are pre- 
sumed to have knonm, the true state of the title set out in the pleadings 
and the judgment, showing that they had a very imperfect title; that 
defendants admit that their grantor, at the time of their purchas~, told 
them they were getting only a one-fourth interest absolutely, and another 
one-fourth interest subject to disaffirmance by an infant; that defend- 
ants further admit the sale to plaintiffs for $1,000; and that they repre- 
sented to plaintiffs that they had a perfect title, and that plaintiffs would 

also be protected by the warranty. This, then, fixes defendants 
(213) with knowledge of their very defective title, yet they admit 

representing to plaintiffs that they had a perfect title. 
I t  is said in Pollock on Torts, 293: "It seems plausible at  first sight 

to contend that a man who does not uqe obvious means of verifying the 
representations made to him does not deserve to be con~pensated for any 
loss he may incure by relying on them without inquiry. But the ground 
of this kind of redress is not the merit of the plaintiff, hut the demerit 
of the defendant, and it is now settled law that one who chooses to make 
positive assertions without warranty shall not excuse himself by saying 
that the other party need not have relied upon them. He must show 
that his representation was not in fact relied upon. In  short, nothing 
will excuse a culpable misrepresentation short of proof that it was not 
relied upon, either because the other (party) knew the truth, or because 
he relied wholly on his own investigation, or because the alleged fact did 
not influence his action a t  all. And the burden of proof is on the person 
who has been proved guilty of material (or frauddent) misrepresenta- 
tion." See, also, Griffin v. Lumber Co., 140 N.C. 514; TValsh v. Hall, 
66 N.C. 233; McArthur v. Johnson, 61 N.C. 317; JIedlin v. Bzlford, 
115 N.C. 269. 

The Court, in the familiar and much cited case O F  Pasle?~ v. Freeman, 
3 Term. Rep. (2 Smith's Leading Cases, 1300), settled the principle that 
a false affirmation made by the defendant with intent to deceive and 
defraud the plaintiff, whereby the plaintiff receives damages, is the 
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ground of an  action upon the case in the nature of deceit. I n  such an  
action i t  is not necessary that  the defendant should be benefited by  the 
deceit, or tha t  he should collude with the person who is. And Kent, C.J., 
in Upton v. Vail, 6 Johns. 181, after expressing his approval of the 
doctrine announced in Pasley v. Freeman, supra, said: "The case went 
not upon any new ground, hut upon the  application of a principle of 
natural justice, long recognized in the law, that  fraud and deceit, ac- 
companied with damage, is a good cause of action. This is as just and 
permanent a principle as any in our whole jurisprudence." It has been 
the accepted lam in American jurisdiction, and was discussed and adopted 
by this Court in an  opinion once characterized as containing a "mine 
of learning," and delivered by  Judge Battle, in March v. Wilson, 44 
N.C. 144. After an exhaustive review of the English and American 
cases, the learned justice concludes: "The principle upon which they 
were decided is that  where there was fraud by the defendant, either in 
word or deed, resulting in damage to the plaintiff, he might sustain an 
action on the case for such damage." 

Whatever doubt may have existed in regard to the right to maintain 
an  action for deceit in contracts for the  sale of land recpecting acreage, 
title, etc., is removed by the decision in TT7alsh 71 .  Wnll. 66 N.C. 
233. Dick, J . .  after noting the gencral rule of c n z w t  enzpfor, (214) 
says: "Rut in cases of positive fraud a different rule applies. 
. . , The law does not require a prudent man to deal with every one 
as a rascal, and demand covenants to guard againct the falsehood of 
every representation which may be made as to facts ~ h i c h  constitute 
material inducements to a contract. . . . If representations are made 
by  one party to a trade, which may be reasonably relied upon by the 
other party, and they constitute a material inducement to the contract, 
and such representations are false within the knowlcrlge of the party 
making them, and they cause loss and damage to the party relying 
on them, and he has acted with ordinary prudence in the matter, he 
is entitled to relief in any court of justice. I n  our courts the injured 
partv may bring a civil action in the nature of an action on the case 
for deceit, and recover the damages which he has sustained; and if the 
remcdv will not afford adequate relief he may invoke the  equitable 
jurisdiction of the court to rescind the contract." The learned justice 
concedes that in holding the injured party, who had been induced by 
false and fraudulent representation to make a deed for a tract of land 
to  which the grantor had no title, entitled to maintain an action for dam- 
ages "seems to be in conflict with previous decisions of this Court," 
citing Lytle v. Bird, 48 N.C. 222; Credle v. k'windell, 63 N.C. 305. 
Bynum, J., in Hill v. Brower, 76 N.C. 124, says: "The maxim of caveat 
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emptor does not apply in cases where there is actual fraud." I n  that 
case the fraud consisted in a false and fraudulent representation in 
regard to the number of acres in a tract of land. Knight v. Houghtalling, 
85 N.C. 17; Pollock on Torts, 278; Jaggard on Torts, 570. The plain- 
tiffs, upon the facts testified to by them, were held to have a cause of 
action for the fraud practiced by defendant's agent. 

We are, however, of the opinion that the fraud practiced in this case 
upon the plaintiffs is in the representation or treaty; the plaintiffs signed 
the paper-writing which they intended to sign, the fraud consists in the 
false representation by which such signatures mere obtained. The dis- 
tinction is pointed out by Battle, J., in McArthur v. Johnson, 61 N.C. 
317, in which he says: "An instance of fraud in the factwn is when the 
grantor intends to execute a certain deed, and another is surreptitiously 
substituted for it." Referring to instances of fraud in the treaty or 
representation, he says: "In all of them i t  will be seen that the party 
knowingly executes the very instrument which he intended, but is induced 
to do so by means of some fraud in the treaty or some fraudulent repre- 
sentation or pretense." Shepherd, C.J., discussing the question in Medlin 
v. Buford, 115 hT.C. 269, says: "A deed made by this species of fraud 
is said to be void, but i t  will be found upon examination that this term 

is indiscriminately used in connection with any deed which 
(215) may be avoided either a t  law or in equit,y. . . . The dis- 

tinction between void and voidable deeds becomes highly im- 
portant in its consequences to third persons, because nothing can be 
founded on a deed which is absolutely void, whereas from those which 
are only voidable, fair titles may flow." 

It is elementary learning, and common prudence requires, that before 
signing a deed the grantor should read it, or, if unz,ble to do so, should 
require it to be read to him, and his failure to do EO,  in the absence of 
any fraud or false representations as to its conten-s, is negligence, for 
the result of which the law affords no redress. School Committee v. 
Resler. 67 N.C. 443. But when fraud, or any device, is resorted to by 
the grantee which prevents the reading, or having read the deed, the 
rule is different. Montgomery, J., in Dellirvger v. Gillespie, 118 N.C. 
737, says: ''It is plain that no deceit was practiced here. It was pure 
negligence in the defendant not to have read the contract. There it was 
before him, and there was no trick or device resorted to by the plaintiff 
to keep him from reading it." Judge Bynum, in Hill v. BYOZL~~T,  76 
N.C. 124, says: "The representation of B., and his exhibit of the map 
and plat of the land, and his calculation of the quantity, not only caused 
the defendant to make no survey, but put to sleep any further inquiry 
as to the quantity of the land. An actual survey mas thus prevented by 
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the artifice and contrivance of the other party." We  have discussed this 
question somewhat above. The fraud here was not in the factunz, but 
in the treaty. It did not appear on the face of the  deed, but existed 
outside of i t  in the colloquium, or negotiation, or final contract, tha t  led 
up to  it. The plaintiffs, therefore, were not guilty of any negligence in 
ascertaining the facts and governing their conduct accordingly, as they 
were clearly misled and thrown off their guard by the positive representa- 
tions and assurances of the defendant as to  the state of the title. We 
have shown already that  Pollock in his treatise on Torts says about this 
matter, p. 293. Jaggard on Torts, 595, says: "The law recognizes, in 
many curcumstances, the right of a man to rely upon the statements of 
another. . . . There is, indeed, a strong inclination on the part  of 
courts to hold, without any qualification, that  a person guilty of a 
fraudulent misrepresentation cannot escape the effects of his fault on the 
ground of the injured party's negligence." This question has recently 
undergone examination in a court of another jurisdiction, where it was 
said: "The doctrine is n7ell settled that ,  as a rule, a party guilty of 
fraudulent conduct shall not he allowed to cry 'negligence' as against his 
own deliberate fraud. Even when parties are dealing a t  arm's length, 
if one of them makes to  another a positive statement, upon which the 
other acts (with the knowledge of the party making such statement) in 
confidence of its truth, and such statements is known to be 
frtlse by the party making it,  such conduct is fraudulent, and (216) 
from it the party guilty of fraud can take no benefit. lJ7hile 
the law does require of all parties the exercise of reasonable prudence 
in the business of life, and does not permit one to rest indifferent in 
reliance upon the interested representations of an  adverse party,  still, 
as before suggested, there is a certain limitation to this rule, and, as 
between the original parties to the transaction, nre consider that  vhen  
i t  appears that one party has been guilty of an  intentional and delib- 
erate fraud by  which to his knowledge the other party has been misled 
or influenced in his action, he cannot escape the legal consequences of 
his fraudulent conduct by saying tha t  the fraud might h a w  been dis- 
covered had the party whom he deceived exercised reasonable diligence 
and care." Linnington v. Strong. 107 Ill. 295. And was also considered 
in another state with similar ruling. IiiLmer v. Smith, 77 N.Y. 226. "If 
a bona fide inquiry be made in a proper quarter, and a reasonable 
anslver be given, a man may rest satisfied with the information and 
need not make further inquiry," and we may add, provided a man of 
ordinary care and prudence would have relied on it.  Kerr on Fraud and 
Nistake, 256; I Big. on Fraud, 528; Fetter's Eq., 136; Biddle on War- 
ranty, sec. 326. 
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The defendants complain that nowhere in the charge did the judge 
give the jury any explanation of what fraud is, nor did he tell them 
what they would have to find in this case in order to justify them in 
finding fraud. And they complain further, that having permitted a 
question of fraud to be considered in this case, i t  became peculiarly the 
duty of his Honor to distinguish between representations as to title 
made in good faith, and representations alleged to have been fraudulently 
made. About all his Honor had to say about fraud was this: "On the 
other hand, plaintiffs say that it was a scheme from the start by which 
the defendants managed to exchange some property for which they knew 
they had no title for the property in South Carolina, which belonged to 
the plaintiffs. The plaintiffs contend that the defendants wanted to get 
the South Carolina property, and that, in order to carry out the scheme, 
the defendants advised the plaintiffs that i t  was unnecessary for them 
to  employ a lawyer to look up the title; that  the title was good, and that  
they would give the plaintiffs a warranty deed, and that as a result of 
all this they lost their property in South Carolina, and the defendants 
got their property, worth $1,000, the payments on which he agreed to 
protect, and which he did not protect, and that they are the losers 
thereby. If the plaintiffs have satisfied you by the greater weight of the 
evidence that the payment of $1,000 by the plainti% to the defendants 
was induced by fraud and misrepresentations, you will ansrver the fifth 
issue 'Yes'; otherwise, you will answer it 'No.' The defendants say, as I 

stated a moment ago, that there was no fraud, and that they 
(217) have been a t  all times ready, able, and willing to  protect their 

contract, but the plaintiffs contend that the defendants told 
them that there was no use to get a lawyer to look into the title, and 
that they sold them the tract of land knowing v e q  well that they had 
no title thereto," and we call attention to the faci: that  there was no 
evidence that  the defendants ever told the plaintiffs not to secure a 
lawyer. 

The defendants noT except, as appears above, because, as they say, 
there was no evidence that the defendants ever told the plaintiffs not to 
retain or consult a lawyer. But this kind of exception violates the uni- 
versal and now well settled rule that if the judge erroneously states a 
contention, the appellant must have directed his attention to it in season- 
able time so that he may correct i t  and not notice i t  for the first time 
in an exception or assignment of error or in his br~ef ,  and, besides, we 
must accept as binding upon us what the judge states was the evidence. 
S.  v. Burnette, 184 N.C. 783-784. 

While we are of the opinion that the charge on the question of fraud 
committed by the defendants might well have been more pointed, and 
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the meaning of such fraud as here imputed to the defendants more fully 
and clearly explained to the jury, we are unable to say that, in the 
absence of a prayer from the defendants for a more specific instruction, 
the alleged defect in the charge, if it exists, would justify a reversal in 
their favor. 

To recapitulate in part: 
1.  The amendment of the complaint and setting the case for trial a t  

October term, less than a month thereafter (C.S. 257), if error, was 
excepted to only in part, and that the first part of the order, relating to 
the amendment, as we have shown, which was clearly perinissible. The 
other part of the order, as to the trial a t  October term, not having been 
included in the exception, is not now available to the defendants as 
error, and exception thereto was waived by their silence. Besides, the 
amendment was merely a more extended statement of the cause of 
action and not a new cause. Hardware Co. v. Banking Co., 169 N.C. 746, 
does not apply here. 

2. The expression of the witness as to the deposit with the clerk of her 
check to redeem her interest in the land was palpably harmless, in view 
of other evidence to the same effect, and was not prejudicial. Southall 
v. Shields, 81 N.C. 28; Freeman v. Brown, 151 N.C. 111. This covers 
exceptions numbers three and four. 

3. The court could not have nonsuited the plaintiffs with proper con- 
sideration of the evidence, which presented different views, and there- 
fore should have been submitted to the jury. 

4. In  the absence of prayers for more definite instructions 
(Simmons v. Davenport, 140 N.C. 407). the defendants can- (218) 
not avail themselves of any defect in the chargc as to damages, 
if there is any. The rules, as stated in Crou'ell v. Jones, 167 X.C. 389, 
and in Eanzes v. Armstrong, 146 N.C., at  p. 9, and in Bank v. Glenn, 
68 N.C. 35, are conceded to be correct and proper ones, but not applica- 
hle here, as there is nothing that brings them into play. His Honor gave 
instructions as to damages, s o m e ~ h a t  general, it is true, but sufficient 
in the absence of compliance with the established rule a. to specific 
prayers for a better or fuller statement of the law. 

A careful analysis of the entire r~cord ,  in all its varied aspects, has 
disclosed no reason why the judgn~ent should be disturbed. 

No error. 

Cited: Sanders zl. ikfayo, 186 N.C. 110; Wiggins v. Motor Co., 188 
N.C. 319; Colt v. Kimball, 190 N.C. 172; Furst  v. Merritt, 190 N.C. 
402; Milling Co. v. Hwy. Corn., 190 N.C. 700; Lumber Co. v. Sturgill, 
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190 N.C. 780; S. v. Martin, 191 N.C. 403; Parker v. Thomas, 192 N.C. 
803; Cato v. Hospital Care Assoc., 220 N.C. 484; Gray v. Edmonds, 
232 N.C. 683. 

ALICE SPENCE v. THE FOSTER POTTERY CC)MPAR'Y ET AL. 

(Filed 4 April, 1923.) 

1. Trusts-Parol Trusts-Equity-Deeds a n d  Conveyances-Registration 
-Notice. 

Certain parol trusts in  land a re  enforceable in this jurisdiction when 
the holder of the legal title, or those claiming under him, have not acquired 
it  for a fair and reasonable value ~vithout notice; and the Connor Act, 
C.S. 3309, requiring notice by registration as  against creditors or pur- 
chasers for a valuable consideration from the donor, bargainor, or lessor. 
necessarily, in  contemplation of the express provisiorls of the statute, refer 
to such instruments as a re  in writing and capable of registration. 

2. Same--Purchase f o r  Value. 
When the plaintiff seeks to engraft a parol trust in  his favor against 

the holder of the legal title to lands, only a bona fide purchaser for value 
without notice is protected, and this under the broad principles of equity, 
and creditors expressly referred to  i n  the Connor Act, C.S. 3309, are not 
included. 

3. Sales-ExecutionJudgments-Purchasei-Rights Acquired. 
A judgment creditor or purchaser a t  a n  executiorl sale can acquire no 

greater lien or interest in the property of the judgment debtor than such 
debtor had a t  the time the judgment lien became effective. 

4. Trusts-Parol Trusts-Possession-Limitation of Actions--Statutes- 
Husband and Wife - Estates  -Entireties -Rights of Creditors - 
Equity. 

When it is established that the wife is entitled to have a deed to lands 
made to her husband corrected to engraft a parol trust on his legal title 
in her favor, under the doctrine of entireties, or the right of survivor- 
ship, allowable between husband and wife, and both have entered into 
the possession under the husband's deed, which should be corrected for 
mistake, etc., and had continued in such possession to the time of the 
wife's suit, the judgment creditors of the husband can acquire no equitable 
rights against the enforcement of the parol trust in favor of the wife, the 
husband having none, though the decree correcting the husband's deed has 
been entered after the docketing of the judgments, and the suit had been 
commenced after the claims of the husband's creditors had become valid, 
and the statute of limitations cannot apply to  the enforcement of the wife's 
equity. 

CLARK, C.J., dissenting. 
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APPEAL by certain judgment creditors,, defendants herein, 
from Cranmer, J., a t  November Term, 1923, of LENOIR. (219) 

Plaintiff, claiming to have an interest in property about to 
be sold to satisfy demands of judgment creditors of her husband, brought 
this action to restrain such sales and to have the deed reformed so as 
to make it show that she and her husband held the estate by entirety, 
and that i t  did not belong to her husband individually. 

The temporary restraining order was continued to the hearing, and 
the defendants appealed. 

Moore & Croom for plaintiff. 
Cowper, Whitalcer & Allen for defendants. 

STACY, J. According to the allegations of the plaintiff, she and her 
husband purchased from D .  F. Wooten and wife, on 1 November, 1906, 
a valuable tract of land situate in Lenoir County. One-half the pur- 
chase price of said land came from plaintiff's individual funds, derived 
from sales of property which she had inherited from her parents; and 
i t  was the mutual understanding and agreement that the title to said 
property was to be taken in the name of J. T. Spence and wife, Alice 
Spence, vesting in them as grantees an estate by the entirety. See Free- 
man v. Belfer, 173 N.C. 581, and Bruce v. hTicholson, 109 N.C. 202, 
for a full discussion of the nature and character of this estate. It is 
also alleged that by inadvertence or mistake of the draftsmen the deed 
was made solely to plaintiff's husband, J. T. Spence, omitting plaintiff's 
name as his wife entirely therefrom. This error was not discovered by 
the plaintiff nor by her husband until the fall of 1921, when certain judg- 
ment creditors of plaintiff's husband, defendants herein, were threaten- 
ing to levy executions against the property in question and to have the 
same sold by the sheriff to satisfy their judgments. No answer has been 
filed in this cause by J. T. Spence, plaintiff's husband, nor by D .  F. 
Wooten, grantor in said deed. The value of the property is stated to be 
approximately $13,680, while the judgments of the defendants, which 
were docketed in October, November, and December of the year 1921, 
amount in the aggregate to about one-half the value of the land. The 
plaintiff and her husband have been in the continuous pos- 
session of said property since its purchase on 1 November, (220) 
1906. 

The judgment creditors, defendants and appellants herein, contend 
that the plaintiff is barred from setting up her interest in the land 
against their rights and liens, first, by the provisions of the Connor Act, 
C.S. 3309, and, second, by the statute of limitations, C.S. 445. 
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The Connor Act of 1885, now C.S. 3309, provides: "No conveyance 
of land, or contract to convey, or lease of land for more than three years 
shall be valid to pass any property, as against creditors or purchasers 
for a valuable consideration, from the donor, bargainor, or lessor, but  
from the registration thereof within the county where the land lies," etc. 
It will be observed tha t  this section, in terms, applies only to convey- 
ances of land, contracts to convey, and leases of land for more than 
three years. Such instruments deal with estate tha t  lie in grant, and, 
therefore, are required to be in writing under the statute of frauds and 
under the law of North Carolina. C.S. 988. The primary purpose and 
intent of the  Legislature, in the passage of this act, was to establish 
a known and ready method for the sft t lement of conflicting claims and 
priorities arising from registrations. Hence, from its very nature and 
purpose i t  mould seem to require tha t  i t  be restricted to written in- 
struments capable of being registered. There are certain parol tmsts,  
and those created by  operation of law, dealing with beneficial interests 
in lands, which are fully recognized in this jurisdiction. Jones v. Jones, 
164 K.C. 320, and cases there cited. And i t  has been held with us con- 
sistently that  these trusts, though resting in parol, or not evidenced by  
any writing, may be enforced against the holder of the legal title, un- 
less it appear tha t  such holder, or some one under whom he claims, has 
acquired his title for a fair and reasonable value and without notice 
of the  trust. Here i t  will be observed that  a bona fide purchaser for 
value without notice (but  not a creditor) is protected against the claim 
of one in whose favor the trust is sought to be established, not by virtue 
of the terms of the Connor Act, but on the broad principles of equity. 

As said by Andrew,  ,J., in ATeu*fon v. Porter, 69 N.Y. 133: "It is 
immaterial in what way the  change has been made-whether money has 
been laid out in land or lands out in money, or how the legal title 
to the converted property may be placed-equity only stops the pursuit 
when the means of ascertainment fail or the rights of bona fide pur- 
chasers for value, without notice of the trust, have intervened. The 
relief will be moulded and adapted to the circumstances of the cases so 
as to protect the rights of the true owner." 

Thus, we apprehend, if these estates are to be preserved, it must be 
held that  parol trusts, and those created by operation of law, such as 
are recognized in this jurisdiction, do not come within the meaning and 

purview of the Connor Act. Xo doubt these trusts were pur- 
(221) posely omitted from its ternis for the reason that, being in- 

capable of registration because not in mriting, i t  was consid- 
ered unfair and subversive of right to  destroy them in favor of one who 
acquired his title with full knoa-ledge of their existence. See concurring 
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opinion of Hoke, J., in Pritchard v. Williams, 173 N.C. 326, and opinion 
of Connor, J., author of the act, in TT700d zl. Tinsley, 138 N.C. 507. See, 
also, Roberts v. Xassey, ante, 161. Where the statute does not apply, of 
course, those mentioned in the statute can claim nothing under it. 

In  Bell v. Couch, 132 N.C. 3-26, it was held that wills are not within 
the operation of the act, Connor, J., saying: "The evil which it was 
intended to remedy v a s  the uncertainty of titles to real estate caused by 
persons withholding deeds, contracts, etc., based upon a valuable con- 
sideration, from the public records"; and the same judge, in Skinner 
v. Terry, 134 N.C. 309, referring to a decree directing a title to be made 
in an action for specific performance, said: "We would not feel author- 
ized to extcnd the language of Laws of 1885, ch. 147, to include a decree 
of the character before us in the record." 

The Connor Act is modeled after and is in almost the same language 
as the act requiring the registration of mortgages and deeds of trust 
(Wood v. Tinsley, 138 N.C. 509) ; and it n-as held in Wittkowsky v. 
Gidne?~, 124 N.C. 441, that an equity to correct a deed could be enforced 
as against one holding a registered mortgage. It was also held in Sills 
v. Ford, 171 N.C. 733, that this equity for correction may be enforced 
against a purchaser, claiming under a registered deed, who bought with 
notice of the equity. 

The decision in Ray v. Long, 128 N.C. 90; S.  c., 132 N.C. 891, is 
authority for the establishment of a trust like the one here alleged. We 
are not now concerned with whether or not the plaintiff can make out 
her case. In  support of his Honor's judgment, this will be assumed for 
present purposes. 

I t  is further contended by appellants, who are judgment creditors of 
J .  T .  Spence, that plaintiff's right, if any she has, is now barred by the 
lapse of time, and they therefore plead the statute of limitations. The 
plaintiff and her husband have been in the continuous possession of said 
property since its purchase in 1906, without any apparent abandonment 
of plaintiff's right, and this, under the authorities, would seem to protect 
her claim against the hare of the statute. Speaking to a similar question 
in Stith v. McKee, 87 N.C. 391; Ruffin, J., said: "The one may pre- 
clude himself by his laches from asserting a right which otherwise the 
courts would help him to enforce, there are abundant authorities to show. 
But to do so in any case, there must be something on his part which 
looks like an abandonment of the right, or an acquiescence in its enjoy- 
ment by another, inconsistent with his own claim or demand, 
and accordingly we have searched in vain for a single instance (222) 
in which a court has withheld its aid in the enforcement of 
an equity, on the ground of the lapse of time when the party seeking 
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i t  has himself been in the continued possession of the estate to which 
that equity was an incident." See, also, Mask v. Tiller 89 N.C. 423; 
Planner v. Butler, 131 N.C. 156; Norton v .  McDevit, 122 N.C. 759. The 
husband's possession is considered to be the possession of the wife also, 
where they are living together. Faggart v. Bost, 12'2 N.C. 520. 

A judgment creditor, or even a purchaser a t  an execution sale, acquires 
no greater lien or interest in the property of the judgment debtor than 
the latter had a t  the time the judgment lien became effective. Such was 
the direct holding in Bristol v. Hallyburton, 93 N.C. 387: "A sale 
under an execution upon a judgment which is a general lien on all prop- 
erty of the debtor, vests only the interest of the debtor a t  the time the 
judgment lien attaches, or such as the debtor might have conveyed by a 
suitable instrument for a valuable consideration. It is limited to and 
can rise no higher than the interest of the debtor; a stream cannot rise 
higher than its fountain. A purchaser under an execution takes all that 
belongs to the debtor, and nothing more," citing Herman on Executions, 
sec. 360. 

We express no opinion on the merits of the case, but simply affirm his 
Honor's ruling in continuing the restraining order to the hearing. 

Affirmed. 

CLARK, C.J., dissenting: On 1 November, 1906, D. I?. Wooten and 
wife conveyed in fee simple to J. T. Spence, the husband of the plain- 
tiff, the lands referred to; the deed was properly probated and recorded 
in Lenoir, 2 February, 1907, and has continuousljr appeared on record 
since that date as a deed to J. T. Spence. The appellants have for 15 
years been dealing with said J. T. Spence, and have given him credit 
from time to time upon examination of the records and upon implicit 
faith that he owned the land as appears from said records. Said Spence, 
from time to time having obtained large credits upon the faith of the 
ownership of the land, finally failed to make payments, and the several 
defendants herein obtained judgments in the amounts appearing in the 
exhibits in this cause, which were docketed in October, November, and 
December, 1921. 

The defendants, judgment creditors, then proceeding to enforce the 
judgment by executions issued therein on 30 January, 1922, the feme 
plaintiff instituted suit against her husband and those holding judgment 
liens on the land to have the deed, made 15 years previous to her hus- 
band, decreed to be a deed to herself and husband l3y entireties, alleging 

that a t  the time of the making of the deed i t  was understood 
(223) by her husband and the grantor that the title should be vested 

in herself and her husband as tenants by the entireties. It 
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is not alleged tha t  the wife had any such understanding, which was 
between her husband and the grantor. It is alleged, i t  is true, tha t  the 
land was paid for partly by her husband and partly out of the pro- 
ceeds of sales of lands which she had inherited from one or both of her 
parents, but she does not state the  exact amount of her funds, nor does 
she specify the lands out of which i t  came, nor does she appear to 
know whether i t  came from one or both of her parents. It is further 
alleged that  her husband did not discover the said error until the  fall 
of 1921, and that  only thereafter did he disclose his mistake to her. 

There is but one single question presented, and tha t  is whether the 
claimant of a parol trust under these circumstances, after the lapse of 
15 years, can have the title passed to her by decree of court in priority 
to the liens of valid judgments duly docketed against the debtor. 

This question has been answered in the negative by  several decisions 
of this Court, and, notably, by two of very recent date. I n  lVimes v. 
Hufham, filed a t  this term, i t  mas held, Stacy, J., that  where the judg- 
ment against a party is regular in all respects, the lien of such judgment 
has priority against an unregistered mortgage, which had effect only 
from registration thereof. Tha t  case relies upon Mills v. Tabor. 182 
N.C. 722, mhich holds that  where there is a lien by  judgment against 
the holder of an equitable title under a registered mortgage from a 
grantee under an unregistered deed to secure the balance of the purchase 
money, the judgment lien takes priority over the mortgage ~vhen  the deed 
to the mortgagor n-as not registered until after the docketing of the judg- 
ment. T h a t  is, t h a t  the judgment creditor has priority over the mort- 
gagee even under a prior registered mortgage when the mortgagor's title 
was registered after the judgment lien against his grantor had been 
acquired by docketing. I t  follows, therefore, that  if there is a parol trust 
mhich the holder thereof n7as entitled to  have executed by the trustee, and 
the trustee executes such deed, but  i t  is not registred until after a judg- 
ment obtained by a creditor of the trustee has been docketed, the  
judgment lien has priority. When, therefore, the holder of the par01 
trust does not even have the same executed by deed, lie certainly cannot 
he in a better position than one to whom the trustee has actually con- 
veyed, but who has not registered his deed until after the docketing of 
the judgment against such trustee. 

C S. 3309, known as the "Connor Act," on its face was intended to 
protect "creditors or purchasers for valuable consideration." I t  did not 
have as its sole object protection to purchasers for value, but  includes 
in its alternative terms "creditors." The title in this case had been 
vested, on the record, in J. T. Spence for 15 years, and a deed from 



236 I N  T H E  SUPREME COURT. [I85 

(224) him would have unquestionably given a good title to a pur- 
chaser for value and without notice of claim of the wife, as 

in this case; and creditors, under C.S. 3309, who have extended credit 
upon the faith of the said recorded deed, and without notice of the claim 
of the wife, and especially those who have acquired judgment liens, 
cannot be defeated by a decree for the execution of a parol trust after 
the docketing of the judgment liens. 

It matters not whether the party asserting the parol trust mas the 
wife or any other person for the fact tha t  the wife lived on the premises 
with the husband was no notice to the public of any claim by her of title 
to the land by parol trust or otherwise. The only difference is that  if 
this claim can be substantiated, i t  aggravates the injustice to the judg- 
ment creditors because if the estate by  the entiretiw can thus be set up  
and proven, after the lapse of 15 years, i t  would bar the creditors from 
collecting anything by a sale under exerution against the husband of any 
interest whatever in the lands. 

I n  Latham v. Latham, 184 N.C. 64, a t  p. 65, quoting from Dunn 
v. Beamon, 126 N.C. 771, the Court said t h a t  when the facts appeared 
in the record that  the parties are affected with notice. I n  tha t  case the 
land was devised in 1844 to the children of John R Beaman; the father 
qualified as guardian for the children and filed an ez parte petition for 
sale of the land, the sale was confirmed, and the guardian received the 
purchase money, but his children did not know until three years prior to 
the  beginning of their action that  the land had ever lseen devised to them, 
t h a t  their father was guardian, or that  the land had been sold. The 
children relied on the ground that  they had discovered the facts only 
within three years. Their contention was not sustained, but i t  was held 
that  their cause of action was barred. The Court said: "The children 
had legal notice of the facts. The will of Carraway, under which tha t  
title accrued, was probated and recorded in 1844, and the land devised to  
them was sold for partition in 1861"; but the Cou-t held that  the con- 
veyance to the purchasers was notice to the children as well as to all the 
world. I n  the cace a t  bar the deed to the husband wac: registered, which 
was notice to the wife as  ell a9 to  all the rest of the world. 

I n  Cox v. Rrower, 114 N.C. 422, Burwell, J., said: "Xo person ought 
to be permitted to lie bv while transactions can be fairlv investigated 
and justly determined until time has involved ihem in uncertaintv 
and obscurity, and then ask for an inquiry. ,Justice. cannot be satisfac- 
torilv done when parties and witnesses are dead, vouchers lost or thr0m.n 
awav. and a new generation has appeared on the ~ t w e  of life unac- 
nuainted with the affairs of a past age. . . . Hence, statutes of 
limitation have been enacted in all civilized communities, and in cases 
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not within them, prescription or presumption is called in as 
an indispensable auxiliary to the administration of justice." (225) 

The application of these principles cannot be more clearly 
illustrated than in the present instance. The creditors, after investigating 
the record, finding the property vested in the husband by a fee-simple 
title from the previous owner registered 15 years, extended credit to the 
grantee. If now the wife can set up an alleged oral and secret agree- 
ment with her husband, it would be impossible for the creditors to inves- 
tigate the alleged transaction or disprove her statement of the sources 
from which the money came which the husband used in the purchase of 
this property. 

If the contention of the plaintiff in this case is sustained, there can be 
no credit safely extended to any husband except upon a mortgage duly 
executed with joinder of the wife. Indeed, it mould not be safe to extend 
credit to any man whatever, except upon a mortgage, if upon allegation 
of an oral trust after the lapse of 15 years title can be decreed to be in 
the claimant superior to the lien of docketed judgments. 

In  Dunn v. Beamon, supra, the children were not allowed to recover 
upon the allegation of a trust after the lapse of 3 years. The statute of 
limitations would run against a wife where she has a claim against her 
husband as fulIy as against any one else, Graves v .  Howard (Allen, J . ) ,  
159 N.C. 594, for a wife can maintain an action against her husband 
as fully as against any one else. C.S. 454 (2) ; Crowell v .  Crowell, 180 
N.C. 516. Coverture is now no defense to her, Carter v. Reaves, 167 
N.C. 132; Manning v .  Manning, 79 N.C. 293, and statutes of limitations 
apply against the wife as if single. 

If in this case the action is on the ground of mistake in the omission 
of the wife's name from the deed, three years is a complete bar against 
her as against any one else, C.S. 441 (9) ; and if on any other ground 
she would be barred by the 10 years statute, C.S. 445, and cases cited 
under that section. But even if the husband could not have the benefit 
of the statute as against his wife, it is very certain that the creditors who 
acquired a lien upon his property by virtue of the prior docketed judg- 
ments would be protected. Mills v .  Tabor, 182 N.C. 722; Wimes 21. Huf- 
ham, ante, 178. 

The plaintiff relies upon Wittkowsky v .  Gidney, 124 N.C. 441, that 
an equity to correct a deed can be enforced even against one holding a 
registered mortgage so that even a registered mortgage would be no pro- 
tection. But in that case the deed was executed on the homestead with- 
out the joinder of the wife, and therefore on its face it was invalid and 
notice to the party taking it. 

Yothing of that kind appears in the present case, for here John T. 
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Spence took a deed for this property which upon its face was valid in 
every respect. It was duly recorded, and for 15 years the de- 

(226) fendants have been extending credit to him upon the faith of 
his ownership of the property. There was no equity of any 

kind, or any circumstances, putting these creditors on notice of any de- 
fect. As already said, the fact that the wife was l iv~ng with her husband, 
was no notice of any assertion of title by her as against him or against 
his creditors, C.S. 3309. 

The plaintiff also relied upon Sills v. Ford, 171 N.C. 733, where the 
Court held that the equity for correction may be enforced against the 
purchaser claiming under registered deed who bought with notice of the 
equity, and the same is true in Ray v .  Long, 128 N.C. 90; S. c., 132 
N.C. 891, where the establishment of the interest of the wife was based 
upon notice of the equity. 

If it were true that the wife in this case, where there was no notice of 
an equity, could assert an oral trust for the conveyance of land because 
of alleged advancement of part of the purchase money to the detriment 
of creditors who have dealt with the husband upon faith of his property 
and have acquired judgment liens thereon, then i t  would follow that any 
other person whatsoever who has made advancements on an oral trust to 
be used as part of the purchase money, could have a decree for convey- 
ance to the detriment of creditors after any lapse of time to the utter 
destruction of all credit upon the faith of property I-ecorded in the name 
of the debtor. 

If the debtor, upon receiving the purchase money, or thereafter, on 
such alleged trust, had actually executed a deed which remained unregis- 
tered, the creditors who holds a judgment or other lien on record has a 
superior right to the claimant under the unregistered deed, C.S. 3309. 
By  no process of reasoning can one who has advanced money upon a 
verbal unexecuted agreement to convey, be in a better situation than one 
to whom the debtor has actually executod a deed, but which has not been 
registered. 

As already stated, the posession of the husband is no notice to his 
creditors of an equity, or of an oral trust, in favor of the wife, certainly 
not as against her husband's judgment creditors who have extended credit 
in good faith and obtained judgment liens. If this were not so, i t  would 
be a most serious blow to business dealings in this State. Credit can- 
not be extended upon any sort of certainty if after an investigation 
of the records i t  being found that the proposed d~.btor owns property 
entitling him to credit, and he has in consequence thereof obtained large 
credits and judgment liens have been acquired against him, his regis- 
tered deed can be set aside by his wife, or anyone else, upon the allega- 
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tion of an oral trust of which the creditors had no notice. The late case 
of Mch'inch v. Trust Co., 183 N.C. 33, fully sustains the contentions of 
the defendant in this case. 

The cases in which a wife has procred a decree upon an 
oral trust making her a tenant in entireties with her husband (227) 
have no application against the holders of the docketed judg- 
ments upon the circumstances of this case, and the restraining order 
against the judgment creditors in this case should have been denied. 

Cited:Eaton v. Doub, 190 N.C. 22; Marshall v. Hammock, 195 N.C. 
501; Nissen v. Baker, 198 N.C. 438; Wise v. Raynor, 200 N.C. 571; 
Gosney v. McCullers, 202 N.C. 327; Crossett v. McQueen, 203 N.C. 51; 
Hood v. Macclesfield Co., 209 N.C. 281; Ttoitty v. Cochran, 214 N.C. 
268; Teachey v. Gurley, 214 N.C. 294; Lowery v. Wilson, 214 X.C. 804; 
Wolfe v. Smith, 215 N.C. 291; Sanson v. Warren, 215 N.C. 437; Grimes 
v. Guion, 220 N.C. 680; Ins. Co. v. Knox, 220 N.C. 735; Ricks v. Batche- 
lor, 225 N.C. 12; Chandler v. Cameron, 229 N.C. 66; Credit Corp. v. 
Walters, 230 N.C. 447; Finance COT. v. Hodges, 230 N.C. 582; Hall 
v. Odom, 240 N.C. 69; F d p  v. F d p ,  264 N.C. 26. 

UNITED STATES RAILROAD ADMINISTRATION v. HILTON 
LUMBER COMPANY 

(Filed 4 April. 1923.) 

1. Courts -Instructions - Expression of Opinion-Statutes-Evidence- 
Appeal and  Error. 

Where the eridence upon the trial is permissible of more than one con- 
struction or different inferences may be d r a m  therefrom, peremptory in- 
structions directing a verdict thereon in favor of either party to the 
controversy is an expression of an opinion thereon by the trial judge, for- 
bidden by our statute, and constitutes reversible error. C.S. 564. 

2. Same--Government-Railroads-Embargo. 
Where there is evidence tending to show that one authoritative division 

of the United States Railroad Administration during Government control 
had laid an embargo on shipments, and there is also evidence that the 
shipment in question was for Government purposes, and should have, as an 
exception, been received and shipped by the initial carrier under a special 
permit of another authoritative division of the administration, with further 
evidence that the cars had been placed and partially loaded for shipment 
before the special permit had been recalled: Held, a peremptory instruc- 
tion in  faror of the railroad administration on the issues a s  to whether it 
had lawfully refused to receire the shipments tendered, is in contravention 
of our statute forbidding the trial judge to express his opinion to the 
jurr  upon the weight or credibility of the evidence. C.S. 564. 
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3. Government-RailroadscEmbargo-Special Shipping Permi t  - Load- 
ing--Transportation. 

The placing of a car in position to be loaded bv the shipper under a 
special perniit during an embargo laid thereon during Government control 
as a war measure, and permitting the shipper partially to  load i t  on the 
car before the special permit has been recalled, is ciome eridence that the 
special permit has  been authorized; and the partial loading of the car 
may be considered as the commencement of the shipment and take it  out 
of the purview of a general order by the Railroad Adminisrtation there- 
after issued prohibiting such shipments during the continuance of the em- 
bargo. 

4. GovernmentRailroads-Embargo-Loading Cars-Damage. 
Where, under the control of the Government of railroads, as a war 

measure, a shipper has loaded a car subject to a n  embargo placed thereon, 
he may lawfully be required to unload the car a t  his own expense. 

5. Damages-Diminution-Duty of Par ty  Damaged -- G o v e r n m e n t R a i l -  
road+Election of Remedies. 

Where a shipper has loaded a carload shipment during an enlbargo 
placed on shipments during Government control of roalroads, and defends 
the action of the administration to recover demurrage charges, etc., upon 
the ground that he had the right to ship under a special permit, and 
alleges a counterclaim for damages, he may not successfully contend that 
the plaintiff should hare unloaded the car and have minimized the dam- 
ages, when he had forbidden the plaintiff to enter the car and prevented 
its doing so, having elected to stand upon his initial rights. 

6. l\Tar-Railroads-Co~l~~ecting Carriers. 
Each railroad under Government control as  a war measure, was an 

integral part of the combined railroads into one system; and where an 
embargo had been placed in the territory of a clxmecting carrier, the 
initial carrier was not required to accept a shipme.~t and transport it  to 
its terminus. Cotton Mills u. R. R., 160 N.C. 614, cited and distinguished. 

APPEAL by plaintiff and defendant from Connor, J., a t  De- 
(228) cember Term, 1921, of NEW HAPITOVER. 

Civil action to recover demurrage, unloading, storage charges, 
and war taxes incidental thereto on three cars of lumber loaded and ten- 
dered by defendant to plaintiff for shipment, same being refused. The 
defendant in its answer denied liability for said ckarges, and set up  a 
counterclaim for damages for the wrongful sale a r d  conversion of de- 
fendant's lumber on the cars. 

There were three carloads of lumber involved in this controversy, 
but  for the purpose of the trial and appeal they were treated as two 
separate shipments, as two of the cars were placed and loaded on the  
same date and were claimed to  be embraced in permits issued by the 
Freight Traffic Committee, North Atlantic Ports. 

On 18 March, 1918, the defendant having sold to the Government a 
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carload of lumber consigned to Lieutenant-Colonel R. H. Rolfe, Quarter- 
master Corps, U. S. A., Guenther's Siding, Philadelphia, Pa., mas fur- 
nished with a placard by the War Department for the movement of said 
shipment over embargoes, and denominated "Red Balled." Defendant 
applied to the plaintiff's agent a t  Wilmington, N. C., and inquired if 
freight consigned to the United States officer a t  Guenther's Siding would 
be accepted and forwarded, as had previously been done, and the defend- 
ant, upon being informed that it would, requested the plaintiff's agent 
to place on the siding a t  the defendant's mill a car to be loaded and 
shipped, and this was done. 

On 20 IIarch,  1918, the defendant's manager met the yardmaster of 
the Seaboard Air Line and informed him that the defendant held 
F. T .  C. permits, covering two carloads of lumber, which wcre about to 
expire, and asked the yardmaster if he could not furnish two cars to be 
loaded and transported under said permits. Whereupon, a t  5 
p.m. that day the plaintiff placed two cars for such loading on (229) 
the siding a t  the defendant's mill, and on the morning follow- 
ing the defendant began the loading of the cars, which it completed and 
tendered biIl of lading to the plaintiff on the 22d for said shipment, but 
these shipments were declined. 

The defendant offered evidence that the value of its lumber was 
$2,463.24. The demurrage and war tax on the three cars was $2,987. 
The jury found the plaintiff %as entitled to storage of $656.89, plus war 
tax, and interest from 22 September, 1918. The actual cost of unload- 
ing, war tax and storage, according to the tariff fixed by the Interstate 
Commerce Commission, was $3,067. The jury, responding to the issues 
submitted, found: (1) That the plaintiff lawfully refused to issue bills 
of lading to defendant on 18 March for the carload of lumbcr, destina- 
tion Guenther's Siding, Philadelphia, Pa. ;  (2) that the plaintiff was en- 
titled to recover no demurrage therefor; (3) that the plaintiff, on 21 
March, 1918, lawfully refused to issue bills of lading for the two cars 
loaded with lumber, destination New York and Brooklyn; (4) that on 
account thereof the plaintiff was entitled to recover for storage $656.89, 
plus war tax, and interest from 22 September, 1918, and (5) that the de- 
fendant is entitled to recover of the plaintiff on account of the lumber 
loaded on said cars and sold by the plaintiff, $2,463.24. 

The court rendered judgment in favor of the defendant and against 
the plaintiff, ,James D. Davis, agent of the U. S. Railroad A4dn~inistra- 
tion, in the sum of $2,204.27, with interest from first day of the trial 
term, being the amount due by the plaintiff after deducting the allowance 
for storage, interest, and war tax, on the fourth issue. 

Both the plaintiff and defendant appealed. 
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John D. Bellamy & Sons for plaintiff. 
E.  K.  Bryan for defendant. 

STACY, J., after stating the case: The jury found in answer to the 
first and third issues that the plaintiff lawfully refused to accept the two 
shipments tendered by the defendant, the one car on 18 illarch, 1918, for 
delivery a t  Guenther's Siding, Philadelphia, and the two cars on 22 
iIIarch, 1918, for delivery a t  New York and a t  Brooklyn. These re- 
sponses were made under binding instructions from the court, or what 
amounted to peremptory instructions, for his Honor told the jury that  
if they believed the evidence and found the facts to be as testified to by 
the witnesses, they would answer the first and third issues in favor of 
the plaintiff. We think this charge must be held for error under our 
practice, which requires a finding by the jury, without expression of 
opinion from the court (C.S. 564), where the evidence is permissible 

of more than one construction, or is such that different infer- 
(230) ences may be drawn therefrom. Kinney v. R. R., 122 N.C. 965. 

"Where the testimony is conflicting upon any material point, 
or more than one inference may be drawn from it, i t  is the province of 
the jury to find the facts or to make the deductions." Avery, J., in Rus- 
sell v. R. R., 118 N.C. 1111. 

It is conceded that a t  the time t h e ~ e  shipments were tendered this 
country was a t  war with the Imperial German Government; that the 
railroads over which they were to be carried had been taken over by the 
Government of the United States, and were being orerated by the Presi- 
dent, under a Director General of Railroads. Missguri Pac. R. Co. v. 
Ault, 256 U.S. 554. It is further conceded that in order to avoid con- 
gestion and accumulation of freight at  junction points, and particularly 
points north of the Virginia g a t e ~ a y s ,  certain embargoes had been laid 
by the Car Service Section, Division of Transportation, United States 
Railroad Administration, or under its authority, and that these ship- 
ments were prohibited by the terms of said embargces, unless permitted 
under certain exceptions and permits issued by propw legal authority. 

For the carload of lumber tendered on 18 March, and consigned to 
Col. R. H. Rolfe, Quartermaster Corps, U. S. A., Guenther's Siding, 
Philadelphia, Pa., defendant contends that i t  had been furnished with a 
placard, denominated "Red Balled," and issued by tEe War Department, 
which took precedence in authority over embargoes. W. C. Kendall, wit- 
ness for the plaintiff, testified that he was manager of the Car Service 
Section of the Division of Transportation, United States Railroad Ad- 
ministration, and in charge of the issuance of circulal-s and general regu- 
lations concerning embargoes, except the War Department circular. 
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Speaking of this, the witness said: "That (the War Department circular) 
was known as Order KO. 2 of the Director of Inland Transportation of 
the War Department, U. S. W. D., and is a War Department authority 
to issue placards that would prevail over embargoes." Defendant con- 
tends that its placard, denominated "Red Balled," was issued under 
authority of this order, and that it was the duty of the plaintiff to honor 
the same. But there is evidence on the record tending to show that Order 
No. 2, issued under date of 18 February, 1918, was modified or changed 
by Order No. 3, issued by the Car Service Section, Division of Trans- 
portation, United States Railroad Administration, under date of 25 Feb- 
ruary, 1918. This latter order, however, was not offered in evidence, 
though i t  does appear from Supplement 2 to S. A. L. Embargo 749-1, 
issued under date of 11 March, 1918, that "carload shipments for account 
of U. S. War Department may be made in accordance with provisions 
of C. S. Order No. 3." 

There was further evidence tending to show that these red 
labels or placards were treated and considered as exceptions (231) 
to embargoes; while L. P. Sneeden, witness for plaintiff, testi- 
fied that the embargoes in force a t  that time on the Baltimore & Ohio 
and the Pennsylvania Railroads, "prohibited our road from accepting 
these shipments." But the following appears in the embargo laid by the 
Pennsylvania Railroad: "Carload shipments for account C. S. War De- 
partment may be made in accordance with General Notice No. 141, 7 
March, 1918, setting forth provisions of Circular C. S. No. 3, issued by 
the Car Service Section, Division of Transportation, U. S. R. R .  Ad- 
ministration." Thus we have a disputed question of fact, or rather a 
mixed question of law and fact, with the evidence a t  least equivocal if 
not contradictory as to whether the defendant's placard, denominated 
"Red Balled," was in force and subsisting as a valid exception to em- 
bargoes a t  the time the shipment in question was tendered. U .  S .  u. 
~Tfetropolitan Lumber Co., 254 Fed. 337. No doubt this point will be 
clarified or made certain on another hearing. 

The evidence is conflicting as to whether the defendant had commenced 
loading the two cars, intended for shipment to New York and Brooklyn, 
before the plaintiff's agent notified the defendant, on 21 March, that 
these cars would not be received for transportation. They had been 
sent to defendant's yard the day before to be loaded and shipped under 
"F. T .  C. Permits." These permits were issued by the Freight Traffic 
Committee of New York or for the North Atlantic Ports; said com- 
mittee having been appointed by the Assistant Director General of Rail- 
roads with authority to issue the permits in question. The purpose of 
issuing these permits, which might be used as exceptions to or in the face 
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of embargoes, was to enable the coinnlittee to regulate the flow of traffic 
into the North Atlantic Ports. The permits were issued to the con- 
signees, who in turn sent them to the shippers to be used by them in 
tendering shipments to the carriers' local agentz a t  points of origin. 
Baltimore Chamber of Commerce v. B. and 0. R. R. Co., 45 I.C.C. 
Reports, p. 42. It is in evidence that the plaintiff's agents honored these 
F. T .  C. Permits in large numbers, before and after they refused to 
accept the cars offered by defendant for shipment. There is also evi- 
dence tending to show that some of the railroads, including the Seaboard 
Air Line, had authority to issue embargoes against shipments tendered 
with F. T.  C. Permits. But it was customary for the eastcrn railroads 
under embargoes to honor said permits, except in extreme cases, where 
i t  was necessary to embargo all commodities. 

On 18 March, 1918, plaintiff's agent a t  Wilmington, N. C., received 
the following telegram from C. E .  Hix, Superintendent of Transporta- 

tion: "Understand Hilton Lumber Company offering a t  Wil- 
(232) mington several shipments on F. T. C. Permits. Instruct that 

they be accepted." 
Fearing that this might be considered a general rather than a specific 

instruction, on 19 March, the following telegram was sent to the agent 
and assistant general freight agent a t  Wilmington, and also to the super- 
intendent a t  Hamlet: "Understand Hilton Lumber Company at Wil- 
mington have loaded three cars covered by F. T. C. Permits, via Nor- 
folk, which were tendered 16 March, and also one oar for Captain H. B. 
Hines, Quartermaster, New York. 0. K. to accept routed via N. Y. P .  
R: N. However, in future shipments on F. T .  C. Permits must not be 
accepted until handling with this office." 

Later, on 21 or 22 March, embargo 886-33 was laid by the Seaboard 
Air Line against all freight, with certain exceptions, going north of 
Richmond. According to its own terms: "This embargo applies to Gov- 
ernment freight not included in above exceptions, and automatically 
stops further placement of cars for loading on various permits with the 
exceptions of those named above S. A. L. all freight via R. F. & P. ,  
Richmond, Va." 

Defendant contends that the cars in question are not affected by 
S. A. L. embargo 886-33, because they had already been placed by plain- 
tiff's agent, and were then in process of being loaded. The embargo on 
its face "automatically stops further placement of cars for loading on 
various permits," and hence, it is the contention of the defendant that i t  
could not apply to cars which had previously been placed for loading. 
Defendant also contends that the telegram of 19 March was not an 
embargo, but only an instruction to the agents as to how to proceed in 
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the future with respect to honoring F. T. C. Permits. This was not 
communicated to the defendant, but plaintiff's agent sent the cars in 
question to defendant's yard after receiving said telegram, and defendant 
says there is no evidence appearing on the record to show that he ex- 
ceeded his authority in placing these cars. 

I n  reply to this, plaintiff says there were other and older embargoes 
(General Order No. C. S. 17, issued 15 January, 1918, effective 21 
January, 1918, and Circular No. C. S. 1, issued on 11 February, 1918, by 
the Car Service Section, Division of Transportation, United States Rail- 
road Administration), which were effective against these shipments, and 
that the plaintiff was under no obligation to honor F. T .  C. Permits in 
the face of these embargoes. 

With our present understanding of these permits, and the purpose they 
were intended to serve, we would be disposed to accept the plaintiff's 
view of the matter but for the dispute, arising on the record, as to 
whether or not the plaintiff, under its practice and dealing with respect 
to these permits in the face of embargoes, did actually honor the very 
permits in question. Defendant says it did. Plaintiff says it did not. 
This is a question of fact. Ill. Cent. R. R. v. Ashmead, 58 111. 
487. (233) 

Defendant contends that the cars had been placed in its yard 
and actual loading begun before S. A. L ,  embargo 886-33 was laid. I t  
further says that, according to plaintiff's own testimony, embargoes were 
not to become effective until twenty-four hours after midnight of the 
date of issuance; and that, therefore, this embargo was not in force on 
22 March when shipment was tendered. H. H. Elliott, witness for 
plaintiff, testified: "As a general proposition, my understanding is that 
if an embargo mas issued and freight tendered within 24 hours it was 
the duty of the agent to receive the freight. I t  mas generally under- 
stood that cars in the process of loading were to be r e ~ ~ a r d e d  as being 
in transit." 

On the other hand, it is the contention of the plaintiff that the defend- 
ant knew the permits in question could not be honored without first sub- 
mitting the matter to the Superintendent of Transportation for his 
approval; and that, a t  the solicitation of defendant's manager, the cars 
were placed subject to such approval, with the understanding that de- 
fendant, according to its own testimony, was only "taking a shot," or a 
chance, on having the permits honored. Defendant's manager explains 
this by saying that, after looking over the embargo file, which mas open 
to public inspection in the office of the Seaboard ilir Line at  Wilmington, 
r\'. C., he was willing to "take a shot," because i t  seemed perfectly dear  
to him that said shipments were in order. Plaintiff, in reply, says that 
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such inspection could not prevail over the embargoes, which defendant's 
manager evidently failed to see, as they mere there on file, and further, 
the telegram of 19 March from the Superintendent of Transportation 
was specific as to how F. T. C. Permits were to be handled in the future. 

Of course, if the defendant were not in position to insist upon these 
cars being accepted by the plaintiff for shipment, it was the duty of the 
defendant to unload them. Circular No. C. S. 1, n~wtioned ahow,  and 
issued by authority of the Director General of Railroad., provides: 
"Cars must not he loaded in violation of embargoes. When this is done, 
agents are not permitted to issue bills of lading, and if cars are not 
unloaded they will be held a t  points of origin subject to currmt demur- 
rage charges until unloaded or until embargo is lifted." On the other 
hand, i f  the permits in question had actually been honored and the cars 
accepted aq freight for shipment, the plaintiff was in the n-rong in de- 
clining to deal with them as such. 

But defendant contends tha t  it should not be held liable for demurrage 
in any event after notice to plaintiff's agent of its refusal to u n l o ~ d  the 
cars; because, defendant says, the duty then devolved upon the plaintiff 
to minimize its loss by itself having the cars unloaded. Yourmans v. 

Hendersonville, 175 N.C. 574. Ordinarily, the defendant might 
(234) avail itself of this principal of law, but there is evidence on 

the record permitting the inference that the defendant would 
not allow the plaintiff's agent to go upon its premises for the purpose of 
unloading said cars. If this be the case, it would seem that the defend- 
ant should abide by its election to  stand upon its initial rights, what- 
ever they were. These, as we have indicated above, must be determined 
hv the jurv's finding on the disputed facts. Elanz v. Realty Po., 182 
N.C. 603; Shaw v. Greensboro, 178 N.C. 426. 

There is no disposition on the part  of the defendant to question the 
right of the United States Railroad Administration to lay embargoes for 
the proper conduct of the several systvms of transportation while under 
Federal control. This could hardly be a debatable question, in view of 
the overshadowing necessity which caused the Government to take over 
the railroads in 1917, and it is a matter of common knowledge, as shown 
by the record, that in March, 1918, the Railroad Administration was 
face to face with acute problems of transportation Baltimore Chamber 
of  Commerce v .  R. a d  0. R. R. Co., 45 I.C.C. Reports, 40. See, also, 
opinion of Walker, J., in York v. Jeffreys, 182 N.C. 452. Nor is there 
any suggestion, on the present record, that the embargoes in question 
were unreasonable, or unjustly discriminatory. Indeed, each side has 
undertaken to establish the correctness of its position by virtue of 
authority derived from the same source, to wit, t x  embargoes on the 



N.C.] SPRING TERM,  1923. 247 

one hand and exceptions thereto on the other. However, as bearing upon 
this question, the following authorities may be of ser~ice  or interest: 
U. S. v. Metropolitan Lumber Co., 254 Fed., 346; Penna. R. R. Co. v. 
Sonman Coal Co., 212 U.S. 121; Penna. R. R. Co. v. Stineman Coal Co., 
242 U.S. 298; Penna. R .  R. Co. v. Puritan Coal Co., 237 U.S. 121; Hock- 
ing Valley R. R. Co. v. U.  S., 210 Fed. 735; Hutchinson on Carriers, 
146. 

The principle announced in Cotton Mills v. R .  R., 150 K C .  624, to 
the effect that the initial carrier, in order to relieve itself from liability, 
must accept goods offered for shipment, where it is able to do so, and 
tender them to its connecting carrier, even in the face of an embargo laid 
by the connecting or delivering carrier against the consignee, can have 
no application to the facts appearing on the instant record. Although 
each railroad (not the owner company), as an integral part of the whole 
system then under Federal control, was authorized by the Car Service 
Section, Division of Transportation, United States Railroad Administra- 
tion, to lay certain embargoes in order to avoid congestion on its own 
yards and o w r  its own lines, yet this was but a part of one entire system, 
and it IT-ould be idle to say that embargoes laid by raidroads north of the 
TTirginia gateways could hare  no effect upon the Seaboard Air Line in 
accepting freight for delivery into territory of the Sorth  At- 
lantic Port.. Smith v. A .  C. I,. R. R.  Co., 50 1.C C. Reports (235) 
22'7. "The Railroad Administration, establislicd by the Presi- 
dent in December, 1917, did not exercise its control through supervision 
of the owner companies, but by means of a Director General, through 
'one control, one administration, one power for the accomplishment of 
the one purpose, the complete possession by governmental authority to 
replace, for the period provided, the private ownership theretofore ex- 
isting.' " Mr. Justice Brandeis in Mo. Pnc. R. Co. v. Azrlt, 256 U.S. 
557, citing Arorthern P. R. Co. v. 12'orth Dakota, 250 U.S. 135. 

The record discloses other exceptions worthy of consideration, but, as 
they are not likely to arise on another hearing, we shall not consider 
them now. There must be a new trial of the whole case. Each side will 
pay its own costs incurred on this appeal, with the right to have the 
same taxed ultimately against the losing party. 

Xew trial. 

Cited: Richardson v. Cotton Mills, 190 N.C. 874; Kearney v. Thomas, 
225 N.C. 165; Perry v. Trust Co., 226 N.C. 670; Supply Co. v. Roz- 
zell, 235 N.C. 634; Elliott v. Killian, 242 N.C. 475. 
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(Filed 4 April, 1923.) 

Evidence--Questions fo r  Jury-Trials-Executors ,and Administrators- 
Sales. 

With the consent of the administratrix, concur~ed in by the heirs a t  
law, the administratrix being one of them, the lands of the decedent were 
sold by the mortgagee under the power of sale in his mortgage, in prefer- 
ence to a sale by the administratrix, to acquire assets for the payment 
of the debts of the estate. The administratrix beirg the last and highebt 
bidder, took deed to herself individuall~, paid off the mortgage, and used 
the residue of the purchase price as assets in hw hands as administratrix, 
afterwards she sold the land tor a much larger price. There being con- 
flicting evidence as  to whether she had purchac:ed individually or as  
administratrix: Held,  in the action of the other heirs a t  law to recorer 
the excess, it presented an issue of fact for the jury to determine. 

APPEAL by plaintiffs from Connor, J., a t  Septeinber Term, 1922, of 
DURHAM. 

Civil action to require an accounting, and to recover of defendant 
funds which plaintiffs allege rightfully belong to the estate of Dicey 
McDougall, deceased, in which they are interested. 

A t  the close of plaintiffs' evidence, upon rnoticn of defendants, his 
Honor entered judgment as of nonsuit. Plaintiffs appealed. 

R .  0.. Everett and J .  R. Patton, Jr., for plaintifj's. 
Brogden, Reade & Bryant for defendants. 

STACY, J. Viewing the evidence in its most favorable light 
(236) for the plaintiffs, the accepted position on a motion to nonsuit, 

we find the following facts sufficiently established, or as reason- 
able inferences to be drawn from the testimony: 

On 20 July, 1914, Dicey McDougall died intestate, leaving her sur- 
viving six children, the five plaintiffs herein, and the defendant Estella 
McDougall, who afterwards married her codefendant, Garland Reid. 
The deceased, a t  the time of her death, owned two tracts of land situate 
in Harnett County, containing 100 acres and 33 acres respectively, and 
both under mortgage to one H .  D.  Cameron. The 100-acre tract is the 
only one here in dispute. 

On or about 12 August, 1914, the defendant Estella AlcDougall Reid 
qualified as administratrix of her mother's estate. I n  order to avoid the 
expense and necessity of having the land in Harnett County sold to make 
assets to pay the debts of the deceased, it was thought best to have the 
mortgagee foreclose his mortgage, which amounted to $265. Accord- 
ingly, in the fall of 1914, at  the instance of the administratrix, the mort- 
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gagee advertised the property for sale, but  on further instructions from 
the said defendant, the sale was not had a t  tha t  time. 

Later, in 1917, the mortgagee again advertised the property for sale 
under his mortgage. The defendant administratrix attended the sale 
and became the last and highest bidder of the 100-acre tract-the only 
one sold-at and for the price of $1,000. She paid the mortgagee the 
anlount of his debt and took a receipt from him for the balance. A few 
months later she sold the property in question for $3,500. 

Defendant concedes that  she should account for the $1,000, less the 
mortgage debt, but denies that  she is any way responsible to her brothers 
and sisters, or to the other heirs, for any greater sum. We think this 
question must be determined by  the jury's finding as to whether or 
not she was purchasing, or under all the facts and circumstances 
should be hcld to have purchased, for the benefit of the estate when 
she bought the land a t  the mortgagee's sale. The evidence is conflict- 
ing on this point, and i t  would serve no good purpose to set it out in 
detail, as the question can only be determined by the jury. The evidence 
is sufficient to warrant a finding either way. 

Both sides rely upon the same authorities, Winchester v. TVinchester, 
178 S.C. 483; Wilson v. T'reelnnd, 176 N.C. 504; Froneberger v. Lewis, 
79 S.C. 436, and we see nothing in the case a t  bar to  call for a re- 
statenlent of the principles announced in these cases, especially in the 
last one cited. 

The judgment of nonsuit will be reversed, and the cause remanded for 
another hearing. 

Reversed. 

HENRICO LUMBER COXPANY G. DARE LUMBER COMPANY ET AL. 

(Filed 4 April, 1923.) 

1. Corporations - Deeds and Conveyances - Seal-Evidence--Nonsuit- 
a i d s .  

Where a conveyance, purporting upon its face to hare been signed by the 
proper officers of a corporation, is introduced in eridence with the cor- 
porate seal attached, the affixing of the seal is prima facie evidence, though 
not conclusire, that it had been signed by the persons in the capacity 
designated; and when the ralidity of the conresance is attacked upon the 
ground that the persons whose names appear thereon are not the proper 
officers, a judgment a s  of nonsuit is improvidently allowed, especially, as  
in this case, when there is other evidence tending to show that the proper 
officers of the corporation had signed as indicated and recited in the con- 
veyance. 
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2. Evidence-Demurrer-Deeds and Conveyances--Appeal a n d  Error-- 
Dependant Rights. 

Where the rights of defendant judgment creditors of a defendant cor- 
poration are  dependent upon the validity of the execution of the con- 
veyance of the corporation's laild to the plaintiff, and on this point defend- 
ant's demurrer to the e~idence has been erroneously sustained, the case 
will be reinstated as  to all defendants. 

(237) 
APPEAL by plaintiff from Kerr, J.. a t  October Tcrm, 1922, of DARE. 
This was an action to recover damages against the defendant Dare 

Lumber Con~pany for breach of contract, and further seeking as to the 
other defendants, the Metropolitan Life Insurance Company and the 
IUetropolitan Trust  Company to have the judgment therefor declared a 
prior lien upon the property of the Dare Lumber Company over any lien 
claimed by  said last two defendants by reason of ari alleged deed in trust 
executed by  the Dare  Lumber Company to them to secure certain bonds. 

The plaintiff alleges that  i t  made a written contract with the Dare 
Lumber Company 18 August, 1919. The plaintiff contends that  this 
contract was made in good faith and valid, and said company, through 
its receiver and officers, made preparations to carry out said contract, as 
it was able to do, but  subsequently committed a breach thereof, and 
plaintiff was ready and willing a t  all times to  perform its part of said 
contract. I t  demanded judgment against the Dare  Lumber Company 
for damages, and that any judgment which might be recovered against 
the same should have priority over any alleged lien claimed by the 
Aletropolitan Life Insurance Company arising out of the deed and trust 
thereto. 

The trial judge being of the opinion that no evidence had been offered 
tending to show the execution of the contract, entered a judgment of non- 
suit, and plaintiff appealed. 

Aydlett & Simpson, Conlen, Acker, Manning R. Brown, and 
(238) Small, MacLean & Rodman for p1ainti.g. 

J. C. B. Ehringhaus for Dare Lumber Company. 
Frank Ewing, W. A. Worth, and Meekins & McMullnn f o ~  defendants 

Metropolitan Trztst Company and Metropolitan Life Insurance Com- 
pany. 

CLARK, C.J. This is an appeal by plaintiff from a judgment of 
nonsuit a t  the close of its testimony. The action was brought against 
the Dare  Lumber Company, alleging tha t  on or  about 18 August, 1919, 
the plaintiff entered into a certain contract in writing, a copy of which 
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is marked Exhibit "A," and attached to  the complaint; that  the plaintiff 
was ready, able, and willing to perform, but that  defendant Dare Lumber 
Company breached said contract and asked judgment for damages. There 
TTere additional allegations in regard to the other defendants. 

The Dare Lumber Company, in its ansvier, while admitting the signa- 
tures of TTilliams and IIoloney to said instrument, specifically denies 
tha t  they Tere officers of the Dare  Lumber Company a t  the time of 
signing, and also denies tha t  they or the receiver RlcCall were authorized 
to execute such paper for and in behalf of said company. 

The witness ;\I. G. Wright testified that  George V. S. Williams mas 
the secretary of the Dare Lumber Company; that  he saw Williams sign 
the paper and put the corporation seal on i t ;  tha t  JITilliams carried it 
into a room on the door of which was Moloney's name, and he came out 
with the paper signed as recited therein. 

Exhibit "a" is a copy of the agreement in question, and a t  the bottom 
there is this recital: "In witness whereof, the parties hereto, by their 
proper officers, have hereunto set their hands and seals, the day and year 
above written. Dare Lumber Company, by William R, IIolonep, Presi- 
dent. (Seal.) Attest: George V. S. Williams, Secretary. Henrico Lumber 
Company, Inc., by Eugene W. Fry, President (Seal.) Attest: RIelville G. 
Wright, Secretary. 

I n  the fourth section of the complaint the plaintiff alleged the execu- 
tion of the contract in writing, a copy of which was attached marked 
Exhibit "A," and introduced a portion of the fourth section of the de- 
fendant company's answer as follows: "That on or about 18 August, 
1919, as it is informed and believes, a paper-writing substantially in the 
form of Exhibit "A" was signed by the parties, whose signatures were 
thereto appended." 

An instrument is admissible without proof by attesting witnesses where 
its authenticity is admitted in the pleadings of the party to be charged 
therewith. 22 C.J. 937; Jones v. Henry, 84 N.C. 320; Smith v. Gale, 
144 U.S. 509. 

I n  unattested instruments any competent proof of execu- 
tion is admissible. A deed with no subscribing witnesses may (239) 
be proved by the handwriting of the grantor. Black v. Justice, 
86 N.C. 504. "Although reasonable certainty in proof of the genuine- 
ness and authenticity of an instrument offered in evidence should be 
required, i t  is not necessary that  proof be conclusive, but a prima facie 
showing that  the instrument is genuine and authentic is sufficient to war- 
rant its reception." 22 C.J. 934, sec. 1161; W a t s o n  v. R. R., 164 N.C. 
176. If there be any evidence tending t o  show the execution of the in- 
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strument, it is proper for the court to submit it to the jury, and they 
alone are to decide upon the weight of the testimony. 

The fact that the common seal of a corporation ifs affixed to an instru- 
ment is prima facie evidence that it was so affixed by proper authority. 
Clark v. Hodge, 116 N.C. 763. In  this case additional evidence bearing 
upon the execution of the contract was shown by M. G. Wright, who 
testified that George V. S. Williams was the secretary of the Dare 
Lumber Company; that  his signature to the contract was genuine; that 
he affixed the seal of the corporation with the name of Moloney signed 
thereto. 

In sections 3, 4, and 5 of their answer, the Dare Lumber Company 
admitted the execution of the contract, and admitted that McCall, the 
receiver, controlled the elections; that he elected the officers; that the 
parties whose names are signed to Exhibit "A" executed said contract, 
and, also, that the defendant Dare Lumber Corrpany partially per- 
formed the contract. We think that there was evidence sufficient to be 
submitted to the jury on the authenticity of the contract, and that the 
judgment of nonsuit should be reversed. 

As the right of action against the other defendants was dependent 
upon the admission of the contract alleged to have been executed by the 
Dare Lumber Company, the nonsuit cut off the tap-root, and the case 
should be reinstated as to them as well as in regard to the Dare Lumber 
Company. 

The judgment of nonsuit must be set aside as to all the defendants. 
Reversed. 

CITY OF' DTTRHAM V. S O r T H E R N  RAILWAY COMPANY, NORFOI~Ii  AND 
WESTERN RAILROAD COMPANY. AND SEABOAR'D AIR LINE RAIL- 
ROAD COMPANY. 

(Filed 4 April, 1923.) 

1. Mandamus-Municipal C o r p o r a t i o n 4 i t i e s  a n d  Towns-Railroad- 
Crossings. 

Mandamus is the proper remedy for a city to compel a railroad company 
to obserre its ordinance requiring a change from a grade crossing to an 
underpass of the railroad track with the city streets for the safety of the 
citizens. 

2. Same-Courts-Chambers-Issues-Questions fo r  Jury-Statutes. 
Under the provisions of C.S. 868, a summons to compel a railroad com- 

pany to obserre a city ordinance requiring i t  to change its grade crossing 
with a street to underpass, etc., is returnable beforcl the judge either a t  
chambers or in term, and upon good cause shown ht? is  to determine the 
facts as well as  the law, except where controlling issues of fact are raised, 
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when upon motion of either party it is his duty to continue the action 
until the issues can be determined by the jury at  the next regular term 
of the court. 

3. SamcEvidence-Ordinances-Burden of Proof. 
Where, after an investigation of the conditions a t  a grade crossing of 

railroad tracks v i th  a city street, the city has determined that the crossing 
is a menace to the life, etc., of its citizens, and has passed an ordinance 
requiring the railroad company to gut in an underpass to remedy the 
conditions, and has proceeded by ?rfa~ztTa?nt~s to compel the railroad com- 
pany to comply \\-it11 the ordinance, the introduction of the ordinance a t  
the hearing is prima facie eridence of the necessity thereof. casting the 
burden upon the railroad company to show that the ordinance was unrea- 
sonable or oppressire. 

4. Sam-Pleadings-Questions fo r  Court. 
When the answer and affidavits of a railroad company in mawda?ntrs 

proceedings by a city to enforce its ordinance requiring the railroad to 
change from a grade crossing with its street to an underpass, raises only 
eridentiary matters on the controlling issues, or as  to the extent of the 
dangerous conditions requiring the change, no issues are raised requiring 
the interrention of the jury, and the judge before whom the proceedings 
are returnable will determine the matter. C.S. 868. 

5. Municipal Corporations - Cities and  Towns - Police Powers-Public 
Safety-Corporation Commission-Statutes. 

A city has both inherent and authority by general statute o ~ e r  its streets 
for the protection of its citizens, which is not taken from i t  by C.S. 1048, 
conferring lilie powers upon the Corporation Commission. 

6. Municipal Corporations - Cities and  Towns - Public Safety-Charter 
Powers. 

A city charter giving a c i t ~  qpecific aut1iorit;r to erect gates a t  a railroad 
crossing, or to require the railroad company to place a flagman there to  
warn pedestrians, n-ith provision that such authority shall not be esclu- 
sire, does not limit the authority of the city therein, or take from it the 
inherent and statutory right to require that the railroad company con- 
struct an underpass for the protection of the public. 

7. Constitutional Law-Police Powers--Federal Statutes-Municipal Cor- 
porations-Cities and  Towns. 

The exercise by the State of its power to provide for the safety of its 
citizens with respect to grade crossings of its street by a railroad company 
is within its police powers, and may be esercised by municipal corpora- 
tions under authority conferred on them, and not being delegated to the 
National Government, it is not affected by Federal legislation upon inter- 
state comnlerce or the Federal Transportation Act. 

APPEAL by defendants from an order for a mandamus made 
by Connor, J., a t  chambers in Durham, 16 September, 1922. (241) 

The plaintiff made application for manda~nus to compel the 
railroad companies to eliminate the grade crossing on Chapel Hill Street 
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over the railway tracks of the defendants, and to build an underpass 
under said tracks. Chapel Hill Street is one of the main streets for traffic 
in said city, connecting the northern and southern portions of the city 
and leading from Durham to Chapel Hill. The three defendant railroads 
have tracks crossing that street on a grade on which are operated both 
passenger and freight cars. It is alleged and not denied that in a radius 
of approximately 800 yards of this Chapel Hill Street grade crossing 
are located the freight depots of all three defendants, large tobacco 
plants and factories, ice and power plants, flour mdls, hosiery mills, all 
of which depots and industries are served with sidf. or spur tracks con- 
nected with the main line tracks of the defendants over which are oper- 
ated constantly, during day and night, passenger trains, freight trains, 
and switching engines. 

In paragraph 5 it is alleged that several accidents have occurred a t  
this grade crossing in which people, animals, and vehicles have been 
injured. 

In  paragraph 6 it is alleged that the governing authorities of the city 
of Durham, finding that the continued maintenance of said grade cross- 
ing is a great inconvenience to the whole people, seriously interrupting 
and impeding street traffic, and is dangerous to public travel, employed 
an expert consulting engineer to  advise said governing authorities of the 
said city if i t  were practicable and feasible to change or alter said grade 
crossing in order that the same might be made safe and convenient for 
the traveling public, and that said engineer, after full investigation, 
recommended that said grade crossing could best be made safe by sepa- 
rating the street and railroad grades and passing the street underneath 
the railroad tracts by means of an underpass, and that the said city 
council invited the defendant to have their representatives meet with it 
and its representatives with the view of having said defendants remedy 

said grade crossing by the building of E,n underpass in the 
(242) place thereof. And that many conferences were held by and 

between engineers of the city and the defendant companies 
which resulted in no definite or satisfactory agreement. 

I n  paragraph 7 of the complaint i t  is alleged that on 20 March, 1922, 
the city council, the governing authorities of thl. city of Durham, 
adopted an ordinance which, after reciting the above facts, directed that 
the grade crossing should be eliminated by the construction of an under- 
pass for the street, and directing the defendant ra~lroad companies to 
eliminate said grade crossing and construct the underpass with proper 
approaches, fixing the width and height of the underpass and its method 
of construction, and also directing that the said work be begun within 60 
days and completed within 280 working days thereafter, and that a copy 
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of said ordinance was duly served upon the said defendant railroad com- 
panies. 

I n  paragraph 8 of the complaint i t  is alleged that  the city caused to 
be made a record of the street traffic along and over said street and over 
said grade crossing, which record is attached to the exhibits to  the com- 
plaint, showing an average of nearly 4,000 pedestrians and bicycles had 
crossed this grade crossing a day;  over 500 horse-drawn vehicles, and 
more than 2,000 passenger auton~obiles, more than 350 delivery wagons, 
over 100 heavy trucks, and over 200 street cars; and that  there were 
more 100 times during the same hours, to wit: from 5 o'clock in the 
morning until I1 o'clock a t  night, the trains and switch engines crossing 
Chapel Hill Street blocked the crossing between those hour- a total 
obstruction of l$i hours per day. 

The railroad companies answered, admitting the averments above 
recited with the qualifications tha t  they did a t  all times of day and 
night move the trains over said crossing, and they denied that the cross- 
ing a t  Chapel Hill Street was blocked to the extent alleged in the corn- 
plaint, and also, in a separate defense, alleged that an o ~ e r h e a d  bridge 
would be more econon~ical to construct than an underpass; that  the 
requirement of the building of an underpass was unreasonable and op- 
pressive, and a burden upon interstate commerce, and not permitted 
by the Transportation Act of Congress, and that  the ordinance of the 
city of Durham was arbitrary and not due process of law, was a viola- 
tion of the commerce clause of the Constitution, and that the jurisdic- 
tion to require the raising or lowering of the tracks a t  a highway 
crossing was exclusively with the Corporation Commission of the State 
of hTorth Carolina. 

The railroad companies also moved that  the action be continued, and 
no order be made therein until the issues of fact raised could be decided 
by a jury a t  a regular term of the Superior Court of Durham County. 
The court overruled the motion, and defendants excepted. From 
the judgment granting a mandamus, the defendants also ex- (243) 
cepted and appealed. 

S. C. Chambers, J. S. Manning, and W. J .  Rrogden for plaintiff. 
Fuller 62. Fuller, W. B. Guthrie, Manly, Hendren h TYomble, L. E. 

Jeflries, Theodore W .  Reath, and Janzes F. Wright for defendants. 

CLARK, C.J. The refusal by the court of the motion to continue the 
hearing and transfer the case to the civil issue docket of the Superior 
Court for trial by jury was not erroneous, for no issues of fact are raised 
by the answer. The defendants rely upon C.S. 868, but the relief sought 
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by the plaintiffs is not  for the enforcement of a money demand, and 
that  section authorizes the summons to be returnable before the judge 
a t  chambers not less than ten days af tw service of surnnlons in tlie com- 
plaint, "at which time the court, except for good cause shown, should 
hear and determine the action both as to  law and fact. Howcver, when 
an issue of fact is raised by the pleading, i t  is the duty of tlie court upon 
the motion of either party to continue the  action until the issue of fact 
can be decided by jury a t  the next regular term of the court." The con- 
tention of the defendants is t ha t  the anslver raised issues of fact because 
they qualified their admission of the truth of the averment in paragraph 
4 as to the volume of the traffic over this grade crossing to the extent 
averred in paragraphs 4 and 8 of the complaint; but  neither of these 
denials raised an  issue of fact. Neither did the assertion in the answer 
that  the underpass would be more expensive than a bridge, and therefore 
tha t  the action of the governing authorities of the city of Durham was 
arbitrary, unreasonable, and oppressive. These defmscs raised no issues 
of fact to be tried by jury, and the latter was a question of fact for the 
court. 

I n  Lee v .  Waynesville, 184 N.C. 565, i t  was held that  the courts will 
not interfere with the statutory discretionary powers given to the govern- 
ing authorities of an incorporated town to take land from adjoining 
owners in widening its streets for the public welfare unless their action 
in doing so is so unreasonable as to amount to an  oppressive and mani- 
fest abuse of the exercise of this discretion under C.S. 2791, 2792, citing 
numerous cases. 

I t  is admitted in this case tha t  this Chapel Hill Street is one of the 
main streets and most important thoroughfares in the city of Durham, 
connecting, as i t  does, the northern and southern sections of the city, and 
is the thoroughfare leading from Durham to Chapel Hill. I t  is tra- 
versed by thousands of people daily, ant3 the question whether or not the 
public safety demanded elimination of the grade crossing was one in the 

legislative power of the governing authorities of the city of 
(244) Durham, and their decision i~ conclusive and final, unless i t  

was shown that it is clearly oppressive or amounts to abuse of 
their discretion. The denial as to the number of tirnes a day the cross- 
ing was broken by passenger and freight trains or switch engines, and 
of the exact number of pedestrians, bicycles, automobiles and other 
vehicles crossing per day is clearly a mere eridentiary matter, and does 
not constitute issues of fact in view of the admissim that  Chapel Hill 
Street is one of the main streets or thoroughfares in said city, over which 
so large a volume of traffic and travel passes every day. This Court 
has repeatedly held that  mere evidentiary matters do not raise issues of 
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fact. This is clearly stated in Edgerton v. Kirby, 156 N.C. 347, and also 
in Jackson v. Tel. Co., 139 N.C. 347, in which the Court said: "We do 
not approve of issues which, as in this case, embody evidentiary facts 
instead of the ultimate facts to be found by the jury, and which are, 
therefore, the only issuable facts. Grant v. Bell, 87 N.C. 34; Patton v. 
R. R., 96 N.C. 455. 

The city made out a prima facie case when it showed the enactment 
and passage of the ordinance, which was admitted by the three railroads. 
The judge properly held that a presumption existed in favor of the 
validity of the ordinance, and the burden was upon the railroads to show 
other~~ise ,  which they declined to do. The judge was ready to hear and 
determine the action, but the railroads failed to offer testimony or 
evidence of any kind whatever. It did not devolve upon the city to 
prove that the crossing was blocked on the dates mentioned to the exact 
extent as alleged in the complaint, as the burden of proving the ordinance 
invalid or unreasonable was on the defendants either by showing that in 
fact the railroads did not block the crossing; that traffic was not impeded, 
and that the crossing is not dangerous. That the governing body ex- 
ceeded its powers, or committed fraud and oppression, constituting a 
manifest abuse of discretion are questions of law for the court. The 
burden is upon the defendants to show affirmatively that there was an 
abuse of discretion and that the ordinance was unreasonable and oppres- 
sive. The reasonableness of a city ordinance is a question of law for the 
court. Crotts v. Winston-Salem, 170 N.C. 27; Small v. Edenton, 146 
N.C. 527; Tate v. Greensboro, 114 N.C. 399. There must he sufficient 
facts alleged to show that the ordinance is unreasonable and oppressive 
before it can become an issue of fact for the jury. 

The defendants contend, however, that by reason of the enumeration 
of certain powers in the city charter, among others, "To require railroad 
companies to erect gates a t  crossings or to place flagmen to warn the 
public of the approach of trains," restricted the city's right to exercise 
only the power specifically mentioned, and that C.S. 1048, confers upon 
the Corporation Commission sole jurisdiction over the subject-matter of 
this controversy. But the last paragraph of section 48 of the 
city charter recites that the powers enumerated therein "shall (245) 
not be held or deemed to be exclusive"; that it shall have all 
the powers conferred by the several statutes applicable. 

This question, which is the one most relied upon by the defendants in 
this cause, uras fully settled in R.  R. v. Goldsboro, 155 N.C. 362, where 
this Court said: "The plaintiff earnestly contends that inasmuch as 
Rev. 1097 (10) (now C.S. 1048), authorized the Corporation Commis- 
sion to require the raising or lowering by a railroad of its track or high. 
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way a t  any crossing, and to designate who shall pay for the same, this 
deprives the city of Goldsboro of the right to exercise its police power in 
that regard. The provision just cited giving the Coropration Commis- 
sion the power stated is not in derogation of that conferred in the charters 
of towns and cities, but is supplementary merely." I n  that case, R. R. 
v. Goldsboro, supra, the exact point is so fully and clearly discussed with 
citations of Federal decisions and decisions from other states that it is 
unnecessary to repeat what is there said. 

Our decision in that case was affirmed on a wr:t of error, R .  R.  v. 
Goldsboro, 232 U.S. 548, and in the citations a t  the end of that opinion 
in the Anno. Ed. 

Since that volume was annotated, the case has since been reaffirmed in 
Borden v. R. R., 175 K.C. 179; Powell v. R. R.  (Hoke, J.) , 178 N.C. 
245; In re Utilities Co., 179 N.C. 159, 160; Go8 v. R.  R., ibid, 224; 
Raleigh v. Power Co. (Brown, J.), 180 N.C. 237; Durham v. Public 
Service Co., 182 N.C. 338. 

The findings of fact by the city in the exercise of its legislative and 
police powers make out a prima facie case, and the railroads failed to 
offer any testimony or evidence to show abuse of diacretion or unreason- 
ableness. Only two questions can arise: (1) Did the city possess the 
power to enact the ordinance? (2) I s  the ordinance a reasonable exer- 
cise of the power? 

Full power has been conferred upon the governing; body of the city to 
enact such ordinances as are necessary to promote and safeguard the 
health, safety, and general welfare of the public. Besides the powers 
expressly given in the charter, the city possesses the powers conferred 
by Laws 1917, ch. 136, and the last paragraph of section 48 of the charter 
of Durham, Private Laws 1921, ch. 42, reads as f o l l ~ m :  "The enumera- 
tion of particular powers by this charter shall not be held or deemed to 
be exclusive, but in addition to the powers enumeratzd or implied herein, 
the city of Durham, either through its city council op  through such other 
officers as may be provided, shall have and may exercise all other powers 
which under the Constitution and laws of h'orth Carolina now are or 
hereafter may be granted to cities." 

The city having exclusive control of its streets, the question 
(246) in the first instance was one for the local authorities. Mc- 

Quillan-7 Municipal Corporations, sec. 955. 
In St .  Pnul V .  R.  R., L.R.A. 1917, C, 1174, the Court said: "The 

determination that public necessity requires a separation of crossing 
grades and the method of accomplishirig it, is in the first instance a 
legislative act for the common council"; and further, "The separation of 
grades may be effected either by compelling the railroad to depress its 
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tracks and carry the street over them, or by compelling i t  to carry the 
street over or under the crossing grade of the railroad, as reasonable 
public necessity may require." 

The ordinance in this case was enacted under an  exercise of the police 
power and authority conferred in the charter and the several statutes 
applicable. 

I n  Powell v. R .  R., 1'78 N.C. 245, this Court said: "The riglit of 
the city government, both under its police powers and the several statutes 
applicable, to require railroads to construct bridges along streets running 
over their tracks, is fully established in this jurisdiction, and is recog- 
nized in well considered cases elsewhere." 

I n  Minneapolis v. R .  R., 28 L.R.A. (N.S.), 306, the Court said: 
"The tendency of modern development is in the direction of greater, 
rather than more restricted, use of police porn-er, and necesqarily so in 
order to meet the new dangers, and increase of old dangers, constantly 
occurring as natural incidents of advancing civilization. We think the 
weight of modern authority is in accord with the views just expressed, 
and to the effect t ha t  everything that  goes to make a crossing safe for 
public use is as essentially within police regulations as any part of it." 
This was cited in R.  R.  v. Goldsboro, 155 N.C., a t  p. 360 (affirmed on 
writ of error, U. S. Supreme Court, 232 U.S.). 

R .  R .  v. Goldsboro, supra, n-as cited with approval in R. R. v. Omaha, 
235 G.S. 121, where i t  is held: "A railx~ay company may, consistently 
with due process of law, be required by the State, or by a duly authorized 
municipality acting under its authority, to construct overhead crossing 
or viaducts a t  its own expense, the consequent cost to the company being 
as a matter of law damnum absque injuria, are deemed to be compen- 
sated by the public benefit which the company is supposed to share. 
. . . The necessity of the viaduct and the manner of its construction 
were primarily vested in the discretion of the city authorities . . ." 

I n  R .  R.  v. Minneapolis, 115 Minn. 460, -4nn. Case, 1912-D, 1029, 
the Court says: "The general rule so established is tha t  n-here the safety, 
convenience, or welfare of the public require that  a railn-ap company 
carry its tracks over a public way, or the public way over it.: tracks. 
by a bridge, the unconipensated duty of providing such bridge devolves 
upon thc railway company. The basis of this rule is the superior 
nature of the public right inherent in the reserved police power (247) 
of thc State. ;l railroad. though constructed f i r ~ t  in time, is con- 
structed subject to the implied right of the State to lay out and open 
new higlin-ays crossing its right of way. If the operation of the railway 
upon a particular surface, or with a particular form of support for its 
tracks, interferes n-ith the public safety, convenience, or welfare in the 
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exercise of the public right to the use of such highway, then upon the 
railway company is placed the burden of making such necessary and 
reasonable adjustment of its tracks as will permit the exercise of the 
superior public right." 

The Supreme Court of the United States, in affirming R. R. v. Golds- 
boro, 232 U S .  430, says: "It is well settled that railroad corporations 
may be required a t  their own expense, not only to abolish existing grade 
crossings, but also to build and maintain suitable bridges or viaducts to 
carry highways, newly laid out, over their tracks, or to carry their tracks 
over such highways." 

In the recent case of R. R. v. Utility Comrs., 254 U.S. 394, Mr. Justice 
Holmes, speaking for the Court, says, "Grade crossings call for a neces- 
sary adjustment of two conflicting interests-that of the public using 
the streets and that of the railroads and the public using them. Generi- 
cally the streets represent the more important interest of the two. There 
can be no doubt that they did when these rai1roz.d~ were laid out, or 
that the advent of automobiles has given them an additional claim to 
consideration. They always are the necessity of the whole public, which 
the railroads, vital as they are, hardly can be called to the same extent. 
Being places to which the public is invited, and that it necessarily 
frequents, the State, in care of which this interest is and from which 
ultimately the railroads derive their right to occupy the land, has a 
constitutional right to insist that they shall not be made dangerous 
to the public, whatever may be the cost to the parties introducing the 
danger. That is one of the most obvious cases of the police power, or 
to put in the same proposition in another form, the authority of the 
railroad to project their moving masses across thoroughfares must be 
taken to be subject to the implied limitation that i t  may be cut down 
whenever and so far as the safety of the public requires. I t  is said that 
if the same requirement were made for the other grade crossing of the 
road i t  would soon be bankrupt. Tha t  the states rright be so foolish as 
to kill a goose that lays golden eggs for them has no bearing on their 
constitutional rights. If it reasonably can be said that safety requires 
the change i t  is for them to say whether they will insist upon it, and 
neither prospective bankruptcy nor engagement in interstate commerce 
can take away this fundamental right of the sovereign of the soil." 

As held in Superior v. Roemer, 154 Wis. 250, a railroad com- 
(248) pany is bound by the rules of common lam to build, a t  its own 

expense, a viaduct necessitated by the construction of its rail- 
road across an existing highway, and a city, in the authorized exercise 
of the police power, may require a railroad company to construct the 
necessary viaduct: "Whenever it is reasonably necessary for the con- 
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venience and safety of the traveling public, i t  is the duty of a railroad 
company to viaduct or bridge its tracks a t  their intersection with streets. 
This duty exists a t  common lam." S. v. R. R. Co., 122 hlinn. 280. 

I n  R .  R .  v. Railroad Commission, 176 Ind. 428, which ~ v a s  a suit t o  
compel the railroad company to separate a grade crossing by construct- 
ing the h i g h ~ ~ a y  under the grade of the railroad, the Court said: "It is 
well settled in this State tha t  the right of a railroad company to cross a 
highway ~ v i t h  its tracks carries with i t  the duty  on the part of the com- 
pany to restore the highway to and keep i t  in its former condition of use- 
fulness and safety, and if this cannot be done by a grade crossing, the 
company must do it either by constructing its tracks over or under the 
highway, or the highway over or under its tracks." 

I n  R.  R .  v. State, 158 Ind. 189, the Court held tha t  when a grade 
crossing as constructed by a railroad company is dangerous to life and 
property, and interferes with the free use of the h i g h ~ a y ,  the railroad 
company may be compelled to construct a crossing under the railroad, 
if that is necessary to afford security to life and property, and to place 
the highway in such condition as not unnecessarily to impair its useful- 
ness, or interfere with the frce use thereof, as required hy law. 

I n  R. R. v. Hopkins County, 153 Ky.  718, the Court held that  a rail- 
road company may be required to carry its own tracks over a highway 
by means of a bridge, and that  this rule applied to all cases where public 
safety, convenience, or public welfare required such bridge. 

I n  Denver v. R .  R.. 20 Colo. 186, i t  was conceded that  a state or duly 
authorized municipality, has po\Ter to compel a railroad company to 
construct a viaduct along a strect over its tracks, provided there is rea- 
sonable public necessity therefor. 

I n  People v. R .  R.,  149 N.Y. Supp. 3i5, the Court says: "That the 
State has a right to compel a railroad company at its own expense to 
eliminate crossings a t  grade by a depression of its tracks and the erec- 
tion of bridges to carry streets over its right of way is too well recog- 
nized to admit of discussion." 

The State, in the exercise of the police power, may authorize a city to 
require a railroad company to construct a t  its own expense such viaducts 
over its tracks a t  street crossings as may be necessary for the safety and 
protection of the public. Omaha v. R.  R., 94 Neb. 556. 

I n  Chattanooga v. R.  R.. 128 Tenn. 399, the Court held that  
under the common law a city could require a railroad to con- (249) 
struct and maintain a t  its expense a proper bridge a t  a street 
crossing over its tracks, and stated that  i t  was so held in 1839 in R. R .  
v. State, 3 Head (Tenn.)523, and in Dyer Co. v. R .  R., 87 Tenn. 712. 

The defendants having failed to comply with the terms of the ordi- 
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nance, nmnda~nus was the proper remedy to pursue. "Where i t  is the 
duty of a railroad company to construct a viaduct or bridge over its 
tracks, it may be compelled to do so by n~andanzus. This duty may exist 
and be enforced by mandamus, even though there is no express provision 
in the charter or statute in regard to the erection of viaducts or bridges. 
I t  may arise out of, or be en~braced in the duty to restore and keep the 
higliway in repair. Thus, in a leading case, i t  appeared that  the railroad 
company's charter empowered the company to lay its tracks across any 
public highway or street, in such condition or state of repair as not to  
impair or interfere with its free and proper use. I t  was hcld that  this 
was a continuing duty, and although the crossing niight have been ade- 
quate when constructed, yet, by reason of the increase of business of the 
railroad, or of t r a w l  upon the street, the crossing became clangerous, or 
obstructed such travel, the company was bound to provide some other 
mode of crossing; and as it appeared that  the only safe and convenient 
mode was to carry the street by viaduct under the tracks it was further 
held that  the mandamus would lie to compel the railroad to construct 
such viaduct, including the abutments and appro~,ches as well as the 
bridge for the tracks." Eliott on Railroads, vol. 3, sec. 1111. 

Appellants contend that  tllc ordinance is void for hat compliance with 
same would not be tha t  efficient and economical management and a rea- 
sonable expenditure for structures by the carriers as required by sub- 
division 2, section 15a of the Interstate Commerce Act, as amended by 
the Transportation Act. But  nothing in the Interztate Commerce Act 
or the Transporattion Act contravenes the right of the State to invoke 
the supreme law-an inherent right-to legislate in the interest of public 
safety. 

I n  Glenn v. Express Co., 170 N.C. 293, Justice Allen quotes from 
Sherlock v. Alling, 93 US.  99, approved in Plumly v. Mass., 135 U.S. 
473, as follows: "In conferring upon Congress the regulation of com- 
merce, i t  was never intended to cut the state off from legislating on all 
subjects relating to the health, life, and safety of their citizens, though 
the legislation might indirectly affect the cornmercc of the country." 
Continuing Justice Allen said: "The police power is one originally and 
always belonging to the states, and was not surrendered by them to the 
general Government." 

As ,Justice Holmes said in R. R. v. Comrs., 254 U.S. 410: 
(250) "To engage in interstate commerce, the railroad must get on 

the land; and, to  get on to it,  must comply with the conditions 
imposed by the state for the safety of its citizens.'' 

Affirmed. 



N.C.] SPRIXG TERM, 1923. 

Cited: Lenoir County v. Taylor, 190 N.C. 340; In re Assessment 
ilgainst R. R., 196 N.C. 760; Jones v. Durham, 197 K.C. 133; Brown v. 
Comrs., 222 N.C. 406; S. v. Baynes, 222 N.C. 427; Austin v. Shaw, 235 
K.C. 726; Winston-Salenz v. R. R., 248 3.C.  644; Bd. of Ed. v. Bd. of 
Ed., 259 N.C. 282. 

31. F.  BUTLER v. HOLT-WILLIBRfSOS I1IANUFBCTURIR'G COJIPBR'Y. 

(Filed 4 April, 1923.) 

1. False Arrest-Imprisonment-Evidence-SonsuitMalice. 
In an action to recover damages for false arrest and imprisonment. 

liability of the defendant arises from an arrest n-ithout proper authority, 
or such abuse of authority that the protection ordinarily afforded by i t  
is withdrawn ; and while evidence of malice, in the sense of personal 
ill-will, may be received on the trial, especial17 as  it may relate to the 
issue of damages, it  is not a determillatire element or one necessary to 
raise a n  issue to be determined by the jury; and defendant's motion to 
nonsuit upon the theory that malice was required to be shown is properly 
refused. 

2. Appeal a n d  Erro~c-Instructions-Harmless Error. 
Where the trial has proceeded upon the theory that in actions for false 

arrest and impriponment it  is necessary for a recovery to show malice on 
defendant's part, and an issue has been submitted to the jury to that effect, 
an instruction requiring the plaintiff to show the affirmative of the issue 
is in defendant's favor and cannot be held for reversible error on his 
appeal. 

3. False Arrest - Imprisonment-Evidence-Witnesses-Cross-examina- 
tion-Prejudice-Damages-Appeal and  Error. 

Where, upon the trial to recover damages in an action for false arrest 
and imprisonment, the defendant has testified upon the issue of his dam- 
ages that in  consequence he was so injured in character and reputation 
that he could not hold positions for n-hich his training had fitted him, it  
is reversible error for the court to exclude testimony in defendant's behalf, 
tending to show that plaintiff's changes of positions were voluntary on 
his part, and not caused by rhe false arrest, etc., and this though the 
evidence tending to show loss of positions, etc., had been brought out on 
defendant's cross-examination of plaintiff. The range of cross-examination 
of a witness to the extent to which a party may contradict his own or the 
witness of opposing party discussed by HOD, J. 

4. False Arrest-ImprisonmentPrincipal and  A g e n t N i g h t  Watchman 
- P o l i c ~ D a m a g e s .  

Where, in an action of false arrest and imprisonment the defendant is  
alleged to have acted through its employee, a night watchman or special 
policeman on its manufacturing premises, the question of the principal's 
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liability, depends upon whether the agent wrongfully, etc., caused the plain- 
tiff's arrest while acting within the scope of hia duties on defendant's 
premises, if such restriction be established. 

APPEAL by defendant from Bond, J., and a jury, a t  October 
(251) Term, 1922, of CUMBERLAND. 

The action is to recover damages for fxlse arrest and impri- 
sonment of plaintiff by one Edward Mazingo, the night watchman of 
defendant mills, whereby plaintiff was subjected to physical and mental 
pain and suffering and humiliation, etc., and plaintiff was greatly com- 
promised and injured in his credit and circumstances, etc. 

There was denial of any arrest or imprisonment, defendant contending 
that if any such arrest was made by their night watchman he was acting 
a t  the time entirely out of the scope of his duties and authority as em- 
ployee of defendant. 

On issues submitted, the jury render4 the following verdict: 
"1. Was the plaintiff Butler prosecuted, arrested, and imprisoned by 

and a t  the instance of Edward Mazingo? Answer: 'Yes.' 
"2. Was Ed. Mazingo, in prosecuting, arresting, and having plaintiff 

Butler imprisoned acting as the agent of defendant Holt-Williamson 
Manufacturing Company, and within the scope of his employment? 
Answer: 'Yes.' 

"3. Was said prosecution, arrest, and imprisor~ment wrongful and 
without probable cause? Answer: 'Yes.' 

"4. Was said prosecution, arrest, and imprisonrnent malicious? An- 
swer: 'Yes.' 

"5. What damages, if any, is plaintiff Butler entitled to recover of 
defendant Holt-Williamson Manufacturing Company? Answer: '$900.' " 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

W. C. Downing and Bullard & Stringfield for plaintiff. 
Oates & Herring and Dye & Clark for defendant. 

HOKE, J .  This cause was before us on a former appeal, and will be 
found reported in 182 N.C. 547, where s clear and comprehensive state- 
ment of the pertinent facts is given in the opinion ~y Associate Justice 
Adams. In  that case a new trial was ordered for defendant on the 
ground chiefly that his Honor had not sufficiently or properly adverted 
to certain evidence introduced by the company tending to show that in 
making the alleged arrest the night watchman had acted beyond the 
scope of the duties and authority conferred or incumbent upon him as 
defendant's employee. In  that case i t  was ruled, however, in effect, that 
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there was evidence tending to establish plaintiff's position on the prin- 
cipal issues of liability and the cause was remanded for retrial in that 
aspect of the matter. The evidence on these issues is substantially the 
sake  in the present record, and the motion for nonsuit made 
by defendant was properly disallowed. (252)  

Defendant, however, insists further on this motion for non- 
suit, contending that  there was no evidence of malice as presented in the 
fourth issue, the judge having charged that there could be no recovery 
unless there was verdict for daintiff on this issue. This would have been 
a correct charge in a suit for malicious prosecution, and the case seems to 
have been tried in part on that theory, but this is not a suit for malicious 
prosecution, and there is doubt if on the evidence liability would attach 
against defendant company in such an action. See Daniel v. R .  R., 136 
N.C. 517. Plainitff's action is for false arrest and imprisonment, and 
his complaint, no doubt intentionally, is restricted to this, and in actions 
of this kind liability arises from an arrest without proper authority, or 
such an abuse of authority that the protection ordinarily afforded by it 
is withdrawn. But while malice in the sense of personal ill-will may be 
pertinent to the inquiry in such an action, more especially on the ques- 
tion of damages, i t  is, as stated, not always essential to liability, and a 
motion for nonsuit can only be sustained when there is a failure of 
proper proof on the issues which are determinative. 

We must not be understood as holding that there is no evidence in the 
record justifying the verdict on this issue, and the charge of his Honor, 
while erroneous, may not in itself be held for reversible error because the 
error is in appellant's favor, but for the reasons stated, the judgment of 
his Honor below denying defendant's motion for nonsuit must in any 
event be upheld. 

While we approve the proceedings below in this motion for nonsuit, 
we are of opinion tha t  there has been reversible error to defendant's 
prejudice in excluding the evidence offered of the witness J. D.  Wadkins, 
record, p. 34. Plaintiff, as stated, brings his action for false arrest and 
imprisonment a t  the instance of defendant, whereby, among other griev- 
ances, he was greatly humiliated and compromised in his credit and 
standing, etc., and taking the witness stand in his own behalf he testified 
very full to the transaction complained of. On cross-examination, and 
with a view, no doubt, of showing that the injury was not so great as 
claimed, counsel had asked witness if one or more changes of employment 
made by him since the arrest had not been voluntary on his own part. He  
stated, in effect, that  one or more of them were, but he supposed he was 
discharged from the Puritan or Holt Morgan Mill (owned by a brother 
of defendant's proprietor) on account of this trouble. That the boss, 
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J. D. Wadkins, who had charge of the matter, had tldd him they intended 
to do i t  the fo l lo~~ ing  week, whereupon witness had asked for his time 
a t  pay-day the Saturday preceding. 

Defendant, in reply to this evidence, proposed to examine 
(253) the witness Wadkins to the effect tha t  plaintiff was not dis- 

charged from the Puritan Mill, but left voluntarily because 
they could not furnish a house large wough for his family, he having 
six or seven children, and tha t  nothing was ever said between them as 
to his being discharged, etc. This testimony was dire1:tly within the line of 
inquiry, as disclosed by the pleadings, was pertinent, and may have been 
very important on the question of damages, and in our view should 
have been received. And the position is not affect,ed because the rele- 
vancy of the evidence was only induced by reason of cross-examination. 
A litigant is allowed to contradict his own witness, who has made un- 
expected statements to his hurt, or to show that  such statements are 
untrue, and a fortiori should this privilege be given as to an opposing 
witness who has given prejudicial evidence against a litigant. The range 
that  a cross-examination may take in this jurisdiction and this privi- 
lege of contradicting one's own witness, and the extent of it, is treated 
a t  some length by us in Smith v. R.  R. ,  147 N.C. 605, where i t  is said 
in part :  

"We do not conclude, however, as claimed by defendant, tha t  because 
this is true, the testimony of the witness must be taken as importing 
absolute verity, nor tha t  the plaintiff is thereby prevluded from insisting 
on any position which may contradict or in any way antagonize the 
statements made by  his witness. While i t  is accepted doctrine tha t  one 
who offers a witness 'presents him as worthy of belief,' and, except, 
perhaps, where an  examination is required by the law, as in the cases of 
subscribing witnesses to  wills and deeds (Williams v. Walker, 2 Rich. 
Eq. 294; 46 American Dec. 53))  a party will not be allowed to disparage 
the character or impeach the veracity of his own witness, nor to ask 
questions or offer evidence which has only these purposes in view, i t  is 
always open to a litigant to show that  the facts are otherwise than as 
testified to by his witness. S. v. Mace, 118 N.C. 1244; Chester v. IVil- 
helm, 111 X.C. 314. And this he may do, not only by the testimony 
of other witnesses, but  from other statements of the same witness, and a t  
times by the facts and attending circunistances of the occurrence itself, 
the res geste.  Recker v. Koch, 104 S.Y. 394." 

For  the error indicated there must be a new trial of the cause, to the 
end that the same may be determined on issues appropriate to an action 
of arrest and false imprisonment as set forth in the pleadings. On such 
an  inquiry the authorities are to the effect that  if the defendant's night 
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watchman, while acting within the scope and course of his duties as such 
employee, wrongfully caused the arrest and imprisonment of the plain- 
tiff, liability on the part of defendant would not bc prevented because 
the employee had been clothed with authority as special policeman for 
the purpose. On the other hand, if the night watchman a t  the time held 
such authority, and for the purpose stated. the company would 
be entitled to have the issues considered and determined in (234) 
reference to that  fact, and he is only to  be regarded and dealt 
with as defendant's employee, when acting within the scope of his 
duties a s  such and within the area designated if any such restriction is 
established. 

In  that aspect of the evidence, authorities helpful to a further trial 
of the cause will be found in: Signzon v. Shell, 165 N.C. 582; Ill. Steel 
Co. v. Sovak ,  84 Ill. .4pp. 641; S .  c., affirmed in 184 Ill. 501; P m k  v. 
F e l m n  et al., 130 S . Y .  Supp. 361; 6th Sabatt  on Master & Servant 
(2ed.), sec. 2477 and 2480. 

Sen .  trial. 

Cited: Kelly v. Shoe Co., 190 N.C. 411. 

ROBERTS & HOGE. Ixc.. V. H r G H  MOORE AXD OTHERS, ~ A R T R E R S  TRADIKG 
as H r G H  MOORE & BROTHERS. 

(Filed 4 April, 1923.) 

1. Yenue-Actions-Statutes. 
The venue of an action brought by a nonresident of the State in a 

different county herein from that where the defendants reside or do 
business, and mherein the defendant has no property, is an improper one. 
C.S. 459. 

2. Same-Courts-Jurisdiction-Waiver. 
The matter of venue is not jurisdictional in the Erst instance. and the 

clefendant will lose his right to have an action against him removed from 
an improper to the proper county by failing to  comply mith the provisions 
of our State, C.S. 470, that before the exipration of the time for filing his 
answer he must demand in writing that the trial be conducted in the proper 
county. 

3. Same-Clerks of Court-Appeal. 
The pon-er to entertain a demand of defendant to remove an action to 

the proper venue under the provisions of C.S. 470, is  now conferred by 
a recent statute upon the clerk, subject to the right of appeal to the judge 
a t  the next term, when the motion shall be heard and passed upon de noz;o. 



268 IN THE SUPREME COUR'I'. [I85 

4. Same--Substantial Right. 
Where defendant has made his motion before the clerk to remove the 

action to the proper venue, the question is then a matter of substantial 
right, and the clerk is without power to proceed further in essentials until 
the right to remove is considered and passed upon. 

5. S a m H u d g m e n t s .  
When the defendant has proceeded by motion before the clerk to hare 

plaintiff's action against him removed to the proper county for improper 
venue, and this before the time for filing his ansner has expired, a judg- 
ment by default final for the want of an answer is entered c o n t r a r ~  to 
the due course and practice of the courts, and on appeal to the Supreme 
Court will be set aside, and the cause remanded for the clerk to consider 
and pass upon defendant's motion for a change of venue. 

6. Same-Motions-Notice. 
When a judgment by default final has been entered against a defendant 

for the want of an answer, and it appears that the defendant had lodged 
his motion in apt time for a change of venue in accordance with the pro- 
risions of C.S. 470, which has not been determined, the failure or inability 
of the defendant to hare given the plaintiff ten days notice of his motion, 
C.S. 912, before time for answering has expired, will not affect his right 
to have the judgment by default against him oacated. 

7. Appeal a n d  Emor-Record-Facts Presumed. 
Facts appearing upon the record and unchallenged in the argument are  

taken as  true on this appeal by defendant seeking lo set aside a judgment 
by default final, taken pending the hearing upon his motion for a change 
of renue under the provisions of C.S. 470. 

APPEAL from judgment by default final, on certain promis- 
(255) sory notes of defendant to plaintiff, entered against defend- 

ant in NEW HANOVER, on 15 December, 1922, before Devin, J. 
There being indication from the transcript of record originally pre- 

sented that said judgment by default had been entered after adjourn- 
ment of the Superior Court, and hence out of term, in response to 
instanter writ or certiori from this Court, notice being waived by the 
parties, the clerk of said court certifies that Decerrber term of Superior 
Court had not adjourned a t  the time, and the judgment complained of 
was entered during said term. 

From the facts presented in the record, or unchdlenged on the argu- 
ment before us, it appears that  plaintiff is a foreign corporation doing 
business in Richmond, State of Virginia, and that the defendants, each 
and all of them are citizens and residents of the county of Sampson, 
doing business in that county, and were such a t  the time of action com- 
menced, and have been since, and that neither of them do business or 
own property in New Hanover County. It further appears that the 
summons in the cause was issued from Superior Court of New Hanover 
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County on 14 November, 1922, returnable before the clerk of said court 
on 24 Xovember, 1922, the time for answering the complaint in the cause 
not expiring before 14 December, 1922. Tha t  on 12 December, 1922, 
defendant moved in writing before the clerk for a change of venue to 
the county of Sampson, supported by affidavit showing the citizenship 
and residence of the parties. That  notice for such motion with copy of 
affidavit was issued and served on 12  December, and fixing time for 
hearing same before the clerk on 18 December, 1922. Tha t  within the 
time allowed by law, to wit, on the day of the rendition of the judgment, 
defendants duly entered their appeal from same, assigning for error, 
among other things, that the judge of the Superior Court was x-ithout 
power to enter said judgment pending a motion for change of 
I-enue duly entered and before the clerk and undetermined (256) 
a t  the time. 

V7right & Stevens for plaintiff. 
Faircloth & Fisher and Weeks  & Cox for defendants. 

HOKE, J .  Under C.S. 469, if the facts embodied in the affidavit of 
defendants are true, and they were taken as true on the argument before 
us, the proper venue for the trial of this cause is in Sampson County. 
I n  this view of the record, C.S. 470, provides that  if the county desig- 
nated for tha t  purpose in the summons and complaint is not the proper 
county, the action may, however, be tried therein unless the defendant, 
before the time for answering expires, demands in writing that  the trial 
be conducted in the proper county, and the place of trial is thereupon 
changed by consent of parties or by order of the court. And in Public 
Laws 1921, Extra Session, ch. 92, sec. 1, subsec. 15, the power to  entertain 
this motion for removal is conferred upon the clerk of the court, subject 
to the right of appeal to the judge a t  the next term, where the motion 
shall be heard and passed upon de novo. 

TT711ile it is clear from a perusal of section 470 that  this question of 
venue is not in the first instance jurisdictional, and may be waived by 
the parties, and the decisions construing the section so hold, these deci- 
sions are also to the effect that  where the motion to remove is made in 
writing and in apt  time, the question of removal then becomes a matter 
of substantial right, and the court of original venue is without po~ver to 
proceed further in essential matters until the right of removal is con- 
sidered and passed upon. And any such judgment entered before tha t  
should be set aside on motion or appeal as being contrary to the course 
and practice of the court. Assuredly so, then the material facts alleged 
in support of the motion to remove are practically admitted. Brown v. 



Cogdell, 136 N.C. 33; Xfg .  Co. v. Brozuer, 105 K.C. 440; Jones v. States- 
ville, 97 N.C. 86. 

And we are not inlpressed with plaintiff's position that  the right of 
removal should not prevail in this instance, because the  motion was not 
made till 12 December, the time to answer expiring on 14 December 
following. The statute provides that a defendant may make his motion 
a t  any time before the time for answering expires, and we find nothing 
to justify the Court in modifying this express prov~sion of the law. 

Plaintiff, as we understand the argument, rests his contention on the 
right of ten days notice, which he claims arises to him under C.S. 912. 
If i t  be conceded that  plaintiff is entitled to such notice, this is by no 
means an absolute right, but  the time may be lesscned by special order, 
and if an  order is made without notice, it is not set aside as a matter of 

course. I n  any event, there is nothing in this provision which 
(257) purports or should be allowed to affect the positire provision 

of the law directly appertaining to this right of removal, and 
which, as stated, expressly allows a defendant to  make such motion a t  
any time before the time for answering expires. 

On the record, we are of opinion that the judgrxnt  by default final 
should be set aside and the cause remanded to the clerk to consider and 
pass upon defendant's motion for a change of venue. And if the facts 
are as they now appear, the cause should be renm-ed to the county of 
Sampson, to be there proceeded with according to the course and practice 
of the court. 

Judgment reversed. 

Cited: R. R. v. Thrower, 213 N.C. 639; Lewis v. Sanger, 216 N.C. 
726; Wiggins v. Trust Co., 232 K.C. 393; Teer Co. v. Hitchcock Corp., 
235 N.C. 743; Soland Co. v. Construction Co., 244 1X.C. 52. 

AGNES SANDLIN v. CITY O F  WILMIS'GTON. 

(Filed 4 April, 1923.) 

I. Pleadings-Demurre-Speaking Demurrer-.Mun:icipal Corporations- 
Cities and Towns-Statutes. 

A demurrer only presents for the determination of the court questions 
of law upon the facts alleged in the former pleading taking them as true; 
and a demurrer that goes further, and makes a111lgation of matters in 
defense not theretofore alleged by the adverse part~r, is bad as a "speak- 

, ing demurrer"; and when a city in its demurrer sets forth exemption from 
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liability under a general or special statute, not referred to in the com- 
plaint, the provisions of these statutes mill be disregarded in passing upon 
the demurrer. 

2. Municipal Corporations-Cities a n d  Towns-Government Damages. 
Municipal corporations are not civilly liable to individuals for failure 

to perform, or for negligence in performing, duties which are governmental 
in their nature, including, generally, such duties as are imposed upon them 
by law solely for the public benefit. 

3. Same - 'I'respass-Taking of Property-Due Process-Constitutional 
Law. 

An action for damages against a municipality for trespass will not l i e  
unless authority therefor is conferred by statute, or the injury to the prop- 
erty thus caused amounts to its appropriation by the c i t ~  without due 
compensation. 

4. Same--Nuisance. 
A municipal corporation is not authorized to maintain a nuisance, and 

a n  action mill lie against it  for damages to property resulting therefrom, 
regarded and dealt with as  an appropriation of the property to the extent 
of the injury that he has thereby received. 

5. Municipal Corporations-Cities and  Towns-GovernmentDamages. 
Bn act of a municipality is governmental in its nature when it  is  done 

in the exercise of legislative, discretionary, or judicial powers conferred 
thereon for the benefit of the public; but when the damages have resulted 
from the negligence or torts of their officers o r  agents in the exercise of 
powers conferred upon the municipality for its private advantages or profit, 
i t  is ordinarily liable to the individual therefor; as also for the negligent 
performance of duties by i ts  officers or agents specifically imposed by 
private statute, or under the general law. 

6. Same-Landlord a n d  Tenant-Liens. 
The lessee of lands may maintain a n  action against a municipal corpora- 

tion to recover the damage his interest in the leased premises may have 
received from the defendant's maintaining a private nuisance thereon. 

APPEAL by plaintiff from Devin, J., a t  October Term, 1922, 
of NEW HANOVER. (258) 

From a judgment sustaining a demurrer to the complaint 
the plaintiff appealed. 

J .  Felton Head for plaintiff. 
K. 0. Burgwin for defendant. 

ADAMS, J. The plaintiff alleges that she and her husband occupy a 
house and lot on Chestnut Street; that on the lot is an abandoned closet 
which has never been used by the plaintiff or by any member of her 
family or household; that a pipe connects the closet with the sewer in 
the street; that the sewer is of irregular or insufficient size, particularly 
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at the place of its union with the pipe; tha t  the (defect in construction 
causes an overflow of sewage through the closet upon the lot and the 
consequent deposit thereon of refuse and noxious sediment; that  such 
deposit not only causes vile and sickening odors, to the great discomfort, 
annoyance, and injury of the plaintiff, but  causes damage to the yard 
and premises; and tha t  the defendant permitted tli12se conditions to con- 
tinue after i t  had or should have had knowledge of the situation, and 
has refused and still refuses to  abate the alleged nuisance. 

The defendant demurred to  the coniplaint on t l ~ e  following ground3: 
(1) There is no legal obligation on the part of the defendant to remedy 
the defects or to  abate the nuisance referred to in the plaintiff's com- 
plaint; (2) the enactment of an ordinance or resolution to ahate the 
nuisance alleged in the  complaint is a governmental function, and the  
city is not civilly liable for failure to pass such recjolution or ordinance, 
or if such resolution or ordinance had been passed, the defendant could 
not be civilly liable for failure to enforce the  same, or to see that  it was 
observed; (3)  the defendant had no control over and could exercise no 
discretion in the things and matters set out in the cornplaint; 14) under 
Public Laws of 1913, ch. 66, there was created a county board of health 
for New Hanover County, and that  said board of health \yas vested with 
full authority to enact rules and regulations for the preservation of 

health, and t o  enforce the same, and the defendant had no 
(2,59) control over or discretion in the same; (5) the cause of action 

set out in the complaint is to recover damages for the alleged 
illness of the plaintiff, and the defendant is not civilly liable for injury 
to the health of its citizens, and particularly of Ihe plaintiff, growing 
out of and arising from the things and matters set out in the complaint; 
(6) Private Laws of 1907, sec. 18, cb. 241, provides that  the defendant 
shall not be liable for damage caused by  the negligent construction 
and maintenance of its sewers. 

A demurrer admist the allegations of the  preceding pleading, and puts 
to the test the question of their legal sufficiency; i t  raises an issue or 
issues of law upon the facts pleaded, but not a question of fact or an 
issue of fact; and when i t  invokes thc aid of a fact which does not appear 
in the pleading demurred to, i t  is denominated a "speaking demurrer." 
and as such is insufficient. Therefore, we cannot cor~sider the defendant's 
reference in the demurrer to  the Public Laws of 1913 or the Private 
Laws of 1907. These matters may be pleaded in the answer by way of 
defense. Von Glahn v. D e  Rossett, 76 N.C. 292; Moore v. Hobbs, 77 
N.C. 66; Davison v. Gregory, 132 N.C. 389; Wood v. Kincaid, 144 N.C. 
393 ; Wilcox v. R. R., 152 N.C. 317; Besseliew v. .Brown, 177 N.C. 65 ; 
Trust Co. v. Wilson. 182 N.C. 166. 
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With the fourth and sixth sections eliminated, the demurrer still pre- 
sents the question whether the complaint sets out a cause of action. The 
complaint must he given a liberal construction, for one of the objects 
of the Code system is to see tha t  all actions shall be determined on their 
merits; and to tha t  end every reasonable intendment and presumption is 
to be resolved in favor of the pleading. Hoke v. Glenn, 167 N.C. 594; 
TVomack v. Carter, 160 N.C. 286; Bank v. Duffy, 156 N.C. 83; Jones 
21. Henderson, 147 N.C. 120; Wood v. Kincaid, supra. When me observe 
this principle and construe the pleadings with a view to substantial 
justice, as we are required to do, we find that  the complaint charges 
the defendant ~v i th  the creation and maintenance of a private nuisance 
on the premises occupied by the plaintiff; and if the defendant can 
be held liable to  the plaintiff for damages caused by such nuisance 
the demurrer upon the admitted facts must be overruled. Let us see, 
then, by reference to former decisions whether the defendant's creation 
or maintenance of the alleged nuisance is actionable a t  law. From the 
varjous decisions of the Court relating to the duties and liabilities of 
municipal corporations these conclusions, we think, may fairly be drawn: 

1. Such corporations are not civilly liable to individuals for failure 
to perform, or for negligence in performing duties which are govern- 
mental in their nature, including generally such duties as are imposed 
upon them by law solely for the public benefit. 

2. An action against a municipality for damages to property 
resulting from the performance of a governmental duty cannot (260) 
be maintained on the theory of a trespass in the absence of 
statutory or legislative authority conferring such right of action, but 
this principle does not apply to an  action brought to recover damages 
for property appropriated without due compensation. 

3. A municipal corporation has no more right than an  individual to 
maintain a nuisance, and is equally liable for damages resulting there- 
from; and authorized acts of a governmental character which create a 
nuisance causing damage to a private owner are regarded and dealt with 
as an appropriation of property to the extent of the injury thereby 
inflicted. 

4. An act  is governmental in its nature when i t  is done in the exercise 
of the police power or in the exercise of legislative, discretionary, or 
judicial powers conferred upon a municipality for the benefit of the 
public. 

5. When municipal corporations are acting in their corporate capacity 
or by virtue of powers exercised for their own advantage they are liable 
for damages caused by the negligence or torts of their officers or agents. 

6. They are also liable in damages for the negligent performance by  
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their officers and agents of duties which are sp~:cifically imposed by 
municipal charters or by special statutes. Dayton v. Ashevzlle, ante, 
12; James v. Charlotte, 183 S . C .  630; Snider v. Hzgh Point, 168 N.C. 
608; Lloyd v. T'enable, ibid, 531; Rhodes v. Durham, 1G5 S . C .  679; 
Nines v.  Rocky Mount, 162 N.C. 410; Moser v. 13urlzngton, ibid., 141; 
Little v. Lenozr, 151 K.C. 416; Metz v. Asheville, 150 X.C. 749; Hull 
v .  Roxboro, 142 N.C. 453; Fisher v. A'ew Bern, 140 Y.C. 506; TYzlliams 
v. Greenville, 130 N.C. 93; Peterson v.  TYilmington, ibid., 77; Levin 
v. Burlington, 129 K.C. 185; McIlhenny v. Wzlmzngton, 127 N.C. 146; 
Pritchard v.  Comrs., 126 N.C. 908; Coley v. Statt>sville, 121 N.C. 301; 
Willis v. ]Yew Bern, 118 N.C. 133; Russell v. Xonroe, 116 N.C. 721; 
Shields v. Durham, ibid., 406; Love v. Raleigh ibid., 297; Tate v.  
Greensboro, 114 N.C. 393; Mofitt v. Asheville, 103 N.C. 237; Hill v. 
Charlotte, 72 N.C. 55. 

The doctrine that a municipal corporation may be liable in damages 
for maintaining a private nuisance has frequently been sustained, and 
is generally adhered to in text-books end decisions. "Though a munici- 
pality or other body has power to construct and maintain a system of 
sewers, and although the work is one of great public benefit and neces- 
sity nevertheless such public body is not justified in exercising its power 
in such a manner as to create, by a disposal of its sewage, a private nui- 
sance, without making compensation for the injuoy inflicted, or being 
responsible in damages therefor, or liable to equitable restraint in a 

proper case; nor can these public bodies exercise their powers 
(261) in such a manner as to create a public nuisance, for the grant 

presumes a lawful exercise of the power conferred, and the 
authority to create a nuisance will not be inferred." Joyce on Xuisances, 
sec. 284. After citing this passage in Little v .  Lenoir, supra, Manning, J . ,  
remarked that the conclusion is sustained by the decisions of all the 
courts to mhom the question had been presented. So on this point the 
appeal must be determined against the defendant's contention. Jfoser 
v. Burlington, supra; Hines v. Rocky Mount, supra; Donnell v .  Greens- 
boro, 164 N.C. 330; Williams v .  Greenville, supra. 

The defendant insists, however, that the object of the suit is the recov- 
ery of damages for the plaintiff's illnes~ and not for any injury done to 
the property or to her interest, if any, therein, and that she is not 
entitled to damages for personal discomfort caused by the alleged 
nuisance; and this position is sustained by the decisions. I t  is true that 
in Downs v. High Point, 115 N.C. 182, damages for sickness were 
allowed, but to this extent that decision has been disapproved, and the 
rule for the measurement of damages has been stated in cases subse- 
quently determined. Moser v. Burlington, supra, p. 144; Rhodes v. 
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Dzirhanz, supra; Nines v .  Rocky Mount, supm, pp. 413-414. Bu t  the 
plaintiff does not stop with an allegation of indisposition or disordered 
health, but, as we hare  already indicated, she alleges conditions which 
map affect her interest in the premises. I n  the defendant's brief it is 
said that the property has been leased from the owner and is occupied 
by the plaintiff and her husband as tenants, and in Hznes's case, supra, 
Hoke. J . ,  held that i t  is not material whether the tenure of the occupant 
is tha t  of owner or renter, for either may  maintain the action. To  what 
extent the plaintiff's interest, if any, tnay be affected does not distinctly 
appear. TYhile neither the character nor the duration of the lease is 
specifically alleged in the pleadings, no question is raised in the record 
as to the plaintiff's right to prosecute the suit without the joinder of her 
husband; but n-it11 a view to determining the whole contro~crsy,  we 
suggest a t  least the expediency of making him a party plaintiff. 

The judginent sustaining the demurrer is 
Reversed. 

Cited: Rrock v .  Brock, 186 N.C. 5 3 ;  Graham v .  Charlotte, 186 N C .  
665; Xanning v .  R. R.,  188 N.C. 663; Jenkins v.  Grifith, 189 N.C. 634; 
Whztehearl v. Telephone Co., 190 N.C. 199; Murphy v .  Greensboro, 190 
N.C. 277; Cook v .  Xebanc. 191 K C. 5; Bolick v .  Charlotte, 191 N.C. 
678; TT7a?l 1;. Ranzsey, 192 N.C. 530; Jfartin v .  Greensboro, 193 X.C. 
575; O'Seal 1:. T17ake County, 196 T.C. 186; Hamilton zi. Rocky Mo~rnt,  
199 N.C. 510; Wagner v .  Conover, 200 N.C. 84;  Cahoon v .  State, 201 
X.C. 315 ; Shaffer u. Bank, 201 N.C. 418; Jones v. High Point, 202 N.C. 
722; Befts v .  Jones, 203 N.C. 591; Gray v .  High Point, 203 N.C. 760; 
Ball v. Herm'ersonvzlle, 205 N.C. 417; Clinard zl. Kernerszdle. 215 N.C. 
749; Adanzs v .  Cleve, 218 N.C. 304; Millar v .  Wilson, 222 X.C. 342; 
Eller v. Brl. of Ed., 242 K.C 586: Snle v .  Hwy.  Com., 242 S.C.  618; 
Midgett v .  Hzcy. Corn., 260 N.C. 247. 

TV. H. KEITH v. 0. D. BAILEY. 

(Filed 4 April, 1923.) 

1. Statutes of Frauds-Fraud-Writing-Contracts. 
To enforce a contract to convey land against in the bargainee. who is the 

 part^ to be charged under the provisions of the statute of frauds (C.S. 
988) it i s  required that the written memorandum or contract shall be .o 
reasonably certain or definite in its terms that the substance and essential 
elements may be understood from the written agreement itself, unaided by 
recourse to parol evidence. 
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The owner of land entered into a contract with plaintiff to convey to 
him certain lands, sufficient under the statute of frauds, C.S. 988, and 
plaintiff gare to defendant a p a p ~ r - n  riting agreeing to conT ey the lands, 
which was silent as  to time, terms of payment etc. The contract to which 
the plaintiff testified on the trial was partly in parol and did not cor- 
respond with the written memorandum, but was inconsistent with its terms : 
Held ,  that the memorandum not bring the c0ntra.t h~tween the parties, 
the 11lnintiff was not entitled to recover. 

(262) 
APPEAL by defendant from Lyon, J., and a jury, a t  September Term, 

1922, of WAKE. 
On 12 April, 1920, S. A. Cannady and his wife executed a written 

agreement to convey to the plaintiff rz tract of land containing 124?4 
acres at  the price of $6.2.50, to be paid as follows: $500 caqh, $1,500 on 
15 December, 1920; $2,000 on 75 December, 1921; and $2.2.50 on 15 
December, 1922. The deed was to he delivered when the plaintiff paid 
the last installment. Thereafter the defendant entered into negotiations 
with the plaintiff for the purchaqe of the land, and caused to be prepared 
the following paper, which was signed by the plaintiff and his wife on 
12 June, 1920: "This is to certify that I, 111. H'. Keith, for and in 
consideration of $5, have agreed to sell to 0. D. Bailey the R a t  Cannady 
home place in Wake County, bought by me a t  public auction for the sum 
of $8,200. I agree to sell to 0. TI. Bailey the whole Cannady tract of 
land; this 12 .June, 1920." 

The defendant did not take possession of the land, hut wrote two 
letters in October and one in hTovembu informing the plaintiff he was 
"going to ask off from their land trade," and returned to the plaintiff 
the paper dated 12 June. 

The plaintiff then brought suit to recover damages for the defendant's 
failure to comply with his contract, and a t  the trial defendant offered 
no evidence, and moved for judgment of nonsuit upon the evidence intro- 
duced by the plaintiff. The motion was denied, and the defendant ex- 
cepted. The verdict was as follows: 

"1. Did the defendant agree to buy tht1 land from plaintiff 
(263) a t  the price of $8,250, as alleged in the complaint? Answer: 

'Yes.' 
"2. Did defendant break said contract? Answer: 'Yes.' 
"3. What damages, if any, is plaintiff entitled to  recover? Answer: 

'$700.' " 
Judgment was rendered for the plaintiff, and the defendant appealed. 
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J .  M.  Broughton for plaintiff. 
C. A. Hall  for defendant. 

ADAMS, J. All contracts to sell or convey lands, or any interest in or 
concerning them, shall be void unless said contract, or some memorandum 
or note thereof, be put in writing and signed by  the party to be charged 
t h e r e ~ i t h ,  or by some other person by him thereto lawfully authorized. 
C.S. 988. 

The defendant, who is the party to be charged (Hall  v. Misenheimer, 
137 N.C. 184), contends that  he signed no memorandum or note in 
contemplation of the statute; that  the contract to which the plaintiff 
testified a t  the trial was not reduced to writing; that  he was under no 
legal obligation to purchase the land; and consequently that  he is not 
liable in damages. Rurriss v. Starr, 165 N.C. 657; Roger v. Lumber 
Co., ibid., 537; Richards v. Lumber Co., 158 N.C. 56; Hall  v. Misen- 
heimer, supra; Guqarthmey v. Cason, 74 N.C. 6. 

I n  our estimate of the circun~stances disclosed by the evidence i t  is 
unnecessary to consider the questions whether the defendant "signed" the 
memorandum, and, if he did, whether it contains his implied promise to 
pay the purchase money; for if these contentions be admitted, there is 
another conclusive reason why the plaintiff cannot maintain his action. 

The alleged contract between the plaintiff and the defendant cannot 
he enforced unless it complies with the Statute of Frauds. I t  is a rule 
of general if not universal application that  the memorandum of a con- 
tract to covey or to purchase land shall be reasonably certain and 
definite in its terms, so tha t  the substance and essential elements may 
be understood from the written agreement itself, unaided by recourse to 
parol evidence. The written contract must adequately express the intent 
and obligation of the parties and all the essential elements of the agree- 
ment with reasonable certainty, and parol evidence cannot be received 
to  supply anything which is wanting in the writing to make it the agree- 
ment on which the parties rely. Mayer v. Adrian, 77 N.C. 83. In  
Hall  v. ~llisenheimer, supra, \TTalker, J., said: "The statute expressly 
requires a contract to sell land, or some note or memorandum thereof, to 
be put in writing and signed by the party to be charged therewith or by 
his lawfully authorized agent. The Code, sec. 1554. I n  order, therefore, 
to charge a party upon such a contract, i t  must appear tha t  
there i? a writing containing expressly or by implication all (264) 
the material terms of the alleged agreement, which has been 
signed by the party to be charged, or by his agent lawfully authorized 
thereto." 

I n  attempting to establish his cause of action, the plaintiff disregarded 
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this principle. I n  the receipt n-hich he gave the defendant, no time was 
specified when the price should be paid or the deed should be executed. 
TT'e need not decide whether the failure to designate the time of pay- 
ment renders the contract unenforc~able against a plea of the Statute of 
Frauds, or whether under these circumstances a sale for cash will be 
presumed ( E b e ~ t  v. Cullen, 33 L.R.A. (N.S.) ,  84, and note),  for the 
plaintiff testified upon the trial to an agreement ri-ith the defendant all 
the terms of which were not in wi t in%.  H e  testified that  the agreement 
was this: the defendant mas to  pay him, not the purchase price of $8,250 
as shown in the receipt, but  only his profit of $2,000; and then, in his 
exact words, "Of course, Mr.  Cannady was to get the payments any way 
he (the defendant) wanted to pay it,  and instead of Mr.  Cannady mak- 
ing me the deed, he was to make the deed to him." This evidence related 
to a par01 agreement which was not in compliance with the statute of 
frauds. 

The plaintiff cannot recover on the memorandum or receipt (even if 
i t  be otherwise sufficient), because i t  does not embody the entire contract, 
nor on the agreement to  which he testified a t  the trial, whether con- 
sidered independently of or in connection with the receipt, because in 
either event is there no written note or memorandum signed by the party 
to be charged and embracing all the essential terms of the contract which 
the evidence tends to establish. 

Upon the plaintiff's evidence the defendant was entitled to a judgment 
dismissing the action as in case of nonsuit. The judgment and verdict 
will therefore be set aside, and the action dismissed. 

Reversed. 

Cited: Clegg v. Bishop, 188 N.C. 565; Kluttz v. Allison, 214 N.C. 
383; Smith v .  Joyce, 214 N.C. 604; Chason v. Marley, 224 N.C. 845; 
Harvey v. Linker, 226 N.C. 713; Elliott v .  Owen, 244 N.C. 686; McCraw 
v. Llewellyn, 256 N.C. 217; Lane v. Coe, 261 N.C. 12; Hines v .  Tripp, 
263 N.C. 474; State v .  Inman, 269 N.C. 287. 

ELIZABETH WOOD v. C. J. ROBERTS ET AL. 

(Filed 4 April, 1923.) 

Appeal and Error-Certiorari-Laches. 
It appearing on this motion for a certiorari by the appellants to  bring 

up the case tried in the Superior Court for review in the Supreme Court, 
that the record proper had been properly filed, and the failure of the 
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CO~PERATIVE Assn. V.  JONES. 

record to have been docketed in time was for reasons be~ond  the appel- 
lant's control, and that he was not guilty of laches, but that he has a case 
appearing to be meritorious : Held, the writ prayed for is granted, though 
the Court does not commend the irregular manner in which the petition 
was prepared and the informal manner of stating the facts. 

W r i g h t  & Stevens for plaintiff .  
J .  Felton Head for defendants. 

WALKER, J. This is an application by the defendants for a certiorari 
to bring up the case on appeal to be hereafter settled by the presiding 
judge. The petitioners have filed the record proper and based their 
claim to the writ upon i t  and the fact that the judge has been unable to 
settle the case on appeal, by reason of obstacles beyond the control of 
the defendants, and the consequent inability to obtain a copy of the 
translated notes of the court stenographer, and for these and other valid 
reasons the controverted matters relating to the case could not be settled 
and determined by the judge. It appears from the very meager state- 
ment of the facts that the defendants have not been in default and have 
complied with the statute and rule of this Court in docketing the record 
here and doing all within their power to accomplish an early hearing 
of the case. For these reasons this Court has granted the prayer of 
the petitioners, but does not commend the irregular manner of preparing 
the same, and the rather indefinite and informal manner of stating the 
facts. Sufficient appears, though, to indicate that the case should be 
reviewed, as the defendants have not been negligent or dilatory, but 
reasonably diligent. It is, therefore, ordered that a writ of certiorari 
be issued from this Court by the clerk, in accordance with the petition, 
and when the return comes in, the case may be set for hearing on some 
future day in this term, if the parties so desire, or continued. 

Petition allowed. 

(266) 
TOBACCO GROWERS COOPERATIVE ASSOCIATION v. W. T. JONES. 

(Filed 11 April, 1923.) 

1. Monopolies - Restraint of Trade - Cooperative Marketing--Trusts- 
Statutes. 

Laws 1921, ch. 87, known as the Coiiperative Marketing Act, is an 
enabling act whereby a n  organization among tobacco growers may be 
formed by the voluntary act of those joining therein for handling the 
product of its members, to enable them to obtain a fair price therefor with- 
out profit to the organization itself, in opposition to any agreement among 
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the manufacturers or others that may have a contrary effect, and under 
conditions that mill keep the public informed of ils methods, and control 
them under governmental supervisiou when they :o beyond a protective 
policy or beconle monopolistic in effect; and the statute, and the organiza- 
tions formed in pursuance thereof, are not objectionable as  being in re- 
straint of interstate commerce, or contrary to the lan- against monopolies 
or the public policy or Constitution of this State. 

2. Same--Lawful Associations-Government Control. 
The agreement to form as annsociation under Laws 1021, ch. 57, known 

as  the Coijperative Rfarlreting Act, becomes binding at  once upon its beinq 
accepted by the association after incorporation; and tlie marketing p r o ~ i -  
sions being arailable only to the members of the association, and the 
charter of the association heing subject to repeal by the Legiqlature xvhen- 
ever it  should beconle dangerous to the public, and subject to the inter- 
vention of the court to prevent monopoly; the association having no 
capital stock or surplus. nor credit. except as giren by statute, which may 
be withdrawn at  any time, and  holly dependent to borrow money in large 
slims necessary to the c a r r ~ i n g  out of its plans. under the control of the 
Fedeml Reserve Banking System, under such term~s as the Federal board 
deems consistent with the public welfare. which will not permit a monop 
oly: Held, the governmental control thus to be esercised renders the 
coiiperative plan for the protection of its own members incapable of eser- 
cise to the estent of a monopoly or restraint of trade prohibited by law. 

8. Same--Liquidated Damages-Contracts-Breach--Equity-Injunction. 
An organization formed under the provisions of Laws 1921. ch. 87, 

known as the CoKperati~e Marketing Act, being peemitted only to  handle 
the product of its own members without profit, the provisions of the act 
are valid allowing it to contract with its niemhers for the sole handling 
of their crops, and upon tlie breach by a niembe~. of this contract, the 
reco.tery of liquidated damages and all cost of the action, inclnding pre- 
millmi: for bonds, espenses. and fees, and affordinr it  equitable relief by 
injunction to prevent the further breach of the contract by a member, and 
a decree of specific performance; and also allowing pending the adjndica- 
tion of such actions, a temporary restraining order against the member 
upon the filing of a verified complaint showing the breach of the contract, 
~v i th  the filing of sufficient bond. 

4. S a m e s u b s i d i a r y  Companies. 
Objection to the ralidity of the Coijperatire Marketing Act that an 

organization of tobacco growers thereunder has formed subsidiary or 
minor companies to cure tobacco, redry it, and store i t ,  prize it, and get 
it ready for market, is without merit: the money for such purpose bring 
very small, specifically limited and under a complete systems for its return 
to its members who have contributed it, i t  being necessary for the assocsia- 
tion to own or control enough of the facilities to make effective the author- 
ized purposes of its organization. 

5. Sam-Corporations-Charter Period of Existence. 
The provisions in the charter that ill1 association under the provisions 

of the coiiperative marketing act exists for five :rears, is the same as  
applies to period limited for  the existence of other corporations formed 
under other legislative acts, and does not contemplate that the association 
hold over the crops raised in one year for one or more successive years, 
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such being destructive of the purposes of the association a s  contemplated 
by the statute. 

6. Same--Publicity. 
The prorision in the Coiiperatire Marketing Act for the appointment 

of a director by each of the governors of the three states of Virginia, 
Xorth Carolina, and South Carolina is not objectionable on the ground 
that these three directors can control the other twenty-two chosen by the 
members under the plant outlined in the statute, the purpose therein being 
that the public nlaF have opportunity to learn a t  all times how the business 
is being conducted, and to insure that it mill be carried on in a manner 
that will not be detrimental to the public welfare. 

7. Same-Contracts-Presumptions of Validity. 
The legal presumption is in favor of the validity of the marketing con- 

tract made by a member with the cdperat i re  association, in an action by 
the latter against the former for its breach, which presumption will only 
sield when its illegal character p l a i n l ~  appears; and Held,  in  this case 
there is nothing appearing that would indicate the association proposed 
to sell the member's tobacco for a greater sum than its true or actual 
ralue, or that it was acting in riolation of the Anti-trust Lam, or in re- 
straint of trade. 

APPEAL by defendant from Daniels, J., a t  chambers, 18 
October, 1922, from NASH. (267) 

This action is by the Tobacco Growers Cooperative Associa- 
tion, organized under the Cooperative Marketing Act of this State, Laws 
1921, ch. 87, against one of its grower members to enjoin him from de- 
livering and selling to parties other than plaintiff association portions 
from his 1922 crop of tobacco, and asking to recover, also, liquidated 
damages for the tobacco sold by him prior to the commencement of this 
action. The appeal is from the order granting the injunction pendente 
lite entered on 18 October, 1922, by Daniels, J., a t  chambers. 

Said cooperative association is a nonprofit corporation, without capital 
stock. Its members are growers of tobacco in North Carolina, Virginia, 
and South Carolina. Prior to its organization, there was circulated 
through said states a form of association agreement whereby growers 
agreed to become members of the proposed marketing association, and 
upon due incorporation, bound themselves to deliver to i t  all the tobacco 
produced by them for a period of five years. 

Among the signers of this agreement was the defendant W. T. Jones. 
Kotwithstanding this agreement to deliver his tobacco to the association, 
he sold part of his 1922 tobacco upon the warehouse floor, and has an- 
nounced that he will not deliver any of the remainder thereof to the 
association, but will continue to violate his contract. 

The association, therefore, under the terms provided by the Coopera- 
tive llarketing Act has brought this action against him for liquidated 
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damages covering the tobacco already sold and for an injunction to pre- 
vent further breach of his contract. A temporary restraining order was 
issued, together with notice to show cause why an injunction pendente 

lite should not issue. At the hearing the motion for an injunc- 
(268) tion pendente lite was granted, and the defendant appealed. 

Aaron Sapiro, Lawrence L. Levy, Burgess & Joyner, James H. Pou, 
and Stephen C. Brngnw for plaintiff. 

L. V. Bassett, F. S. Spruill, and J o s ~ p h  B. Ram:;ey for defendant. 
4 

CLARK, C.J. The defendant contends that the Coaperative Market- 
ing Act is unconstitutional and void, and that the contract between plain- 
tiff and defendant is invalid because in restraint of interstate and intra- 
state commerce; and, therefore, that the injunction was improvidently 
granted. 

The plaintiff contends that the CoGperative Marketing Act is con- 
stitutional, and that a coijperative marketing association organized for 
the handling of its members' products only is entitled to an injunction 
against the grower member who threatens to breach his marketing agree- 
ment; that the marketing agreement is not in restraint of interstate 
commerce nor violative of any Federal anti-trust law or law against 
monopolies, and does not violate the statutes, public policy, or Constitu- 
tion of this State. 

The Cooperative Marketing Act under which the plaintiff association 
is organized, Laws 1921, ch. 87, is an enabling act whereby a particular 
kind of organization may be formed. -4ny persons able and willing to 
avail themselves of the provisions of the act may organize such coijpera- 
tive association. Section 1 of said act declares its purpose to be: "In 
order to promote, foster, and encourage the independent and orderly 
marketing of agricultural products through coiiperation, and to eliminate 
speculation and waste, and to make the distribution of agricultural 
products as direct as can efficiently be done by the producer and con- 
sumer, and to stabilize the marketing problems of agricultural products, 
this act is passed." 

The act provides in substance that any five or more persons engaged 
in the production of agricultural products may form a nonprofit co- 
operative association to engage in any activity in connection with the 
marketing and selling of the products of the member3 of such association, 
but that such association can handle only the products of its members, 
and producers only are eligible to membership; the articles of incorpora- 
tion contain the provisions required in the incorporation of business cor- 
porations, and, in addition, there must be a statement showing whether 
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the association is organized with or without capital stock; whether the 
property rights of the members shall be equal or unequal; if unequal, 
general rules must be made applicable to all members whereby property 
rights will be determined, and these rules must apply to new members as 
well as old, and may not be changed except by consent of 
three-fourths of the members. These articles must be filed in (269) 
the same manner as those of any other general business cor- 
poration, and a certified copy must be filed with the Chief of the Divi- 
sion of Markets. 

There are also provisions requiring a code of by-laws protecting the 
rights of members and conserving the status of the association as a non- 
profit corporation for cooperative marketing of its members' products 
with the usual stipulations for the time, place, and manner calling 
and conducting meetings; the number of members! constituting a quorum; 
the right to vote by proxy, and the power and duties of officers and 
directors. 

There is also provided that the marketing contract betveen the associa- 
tion and the members may be embodied in the by-laws, which shall 
determine the method of permitting the withdrawal of members or trans- 
fer of stock; the conditions upon which membership shall cease and the 
automatic suspension of a member when he ceases to be a grower. Upon 
death, withdrawal, or expulsion of a member, his interest in the associa- 
tion must be appraised and the value of that interest must be paid to his 
heirs or to himself, as the case may be. 

Ten per cent of the members may petition the directors for a speciaI 
meeting, and the directors must thereupon call such meeting. The 
directors may be elected by districts, so as to give the membership pro- 
portionate and equitable representation. One of the directors is required 
to be appointed by the director of agricultural extension, or some other 
public official, in order to maintain through such representation direct 
public interest in and supervision of the management of the association. 
Besides, the governors of North Carolina, South Carolina, and Virginia 
have each appointed a director, who sits with the board in all its de- 
liberations. This is not to control, but to keep the public in touch and 
fully informed as to the policy pursued by the association. 

The election of officers is provided for, together with reasonable com- 
pensation for officers and directors, and, in order that cooperative asso- 
ciations may not be instrumentalities for private gain, i t  is provided: 
"No director during the term of his office shall be a party to a contract 
for profit with the association differing in any way from the business 
relation accorded regular members or holders of common stock of the 
association, or to  any other kind of contract differing from terms gen- 
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erally current in that district." It is further provided that the liabilities 
of members and stockholders are the same as in other corporations, but 
no stockholder may own more than one-twentieth of the common stock, 
and the by-laws may limit such stock ownership to an amount less than 
one-twentieth, and that in any event no member or stockholder can have 

more than one vote. Stock can be transferred only to a person 
(270) engaged in agriculture, whose products are handled by the 

association. 
Provision is also made for the recall of officers or directors after a 

proper hearing, and any action of the board of directors may be referred 
to  the members for decision upon the demand of one-third of the board. 
The association is authorized to make contracts ~ i t h  its members, re- 
quiring them to sell, for a limited period of time, all or part of their 
agricultural products. As the association is not perinitted to handle the 
products of nonmembers, i t  was necessary to make special provision for 
the enforcement of these contracts. The law therefore permits liqui- 
dated damages in case of breach; indeed, such damages would have been 
allowed without any statutory provision: Bradshaw v. Milliken, 173 
N.C. 434 (Walker, J.) ; Burley Tobacco Association v. Gillespie, 51 
Ind. App. 583; Milk Producers Association v. Armstrong, 178 N.Y.S. 
612; Castorland v. Schantz, 179 N.Y.S. 131; Ex parte Baldwin County 
Asso., 203 Ala. 345; Citrus Fruit Association v. Yeoman, 197 Pac. (Cal.) 
959. 

Damages, of course, are of no real value. The a~sociation must have 
crops to market or it will go out of business, therefore, relief in equity 
is provided, and i t  is an essential point in this case. Section 16-c of the 
statute therefore provides: "In the event of any such breach, or threat- 
ened breach, of such marketing contract by a member, the association 
shall be entitled to an injunction to prevent the further breach of the 
contract, and to a decree of specific performance thereof. Pending the 
adjudication of such an action, and upon filing a verified complaint 
showing the breach, or threatened breach, and upon filing a sufficient 
bond, the association shall be entitled to a temporary restraining order 
and preliminary restraining order against the member." 

On account of the cooperative nature of the enterprise, and since i t  
makes no profit, a grower who has breached his contract must pay the 
cost of suit, including premiums for bonds, expenses, and fees in the 
action. The membership of the association is limited to growers, and a 
contract breaker breaches his contract against his fellow-members, and 
it would be unfair to make them pay for his violation. The association 
has no profits with which to take care of this expense. 

The associatioll js ~ecluired to make annual report3 to the Division of 
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Markets of the State, giving a complete statement of its business during 
the past year, its total expenses, its indebtedness, and its balance sheet, 
thus further insuring public control of all its activities. 

Section 26 provides: " T h e  association not  in restraint of trade. No 
association organized hereunder shall be deemed to be a con~bination in 

<-en com- restraint of trade, or a n  illegal monopoly, or an attempt to leLz 
petition, or fix prices arbitrarily, nor shall the marketing contracts or 
agreements between the  association and its manhers, or any 
agreement authorized in this act  be considered illegal or in re- (271) 
straint of trade." 

The act establishes a complete plan of organization for cooperative 
marketing of agricultural products under the fulIest pubIic supervibion 
and control. Every possible safeguard against private profit, manipu- 
lation by a few powerful members, and "squeezing out" of the weaker 
members and abuse of powers are embraced in the law. 

This association is organized under this statute and pursuant to its 
provisions made a contract with the defendant as one of its members. 
The contract is first a cooperative association agreement, and second, a 
marketing agreement. The association agreement became binding a t  
once; the marketing agreement became binding when accepted by the 
associatoin, after incorporation. The agreement is signed only by growers 
of tobacco in North Carolina, Virginia, and South Carolina, and the 
signers state the object of the organization therein as follows: "The 
undersigned propose to organize a nonprofit association, without capi- 
tal stock, for the purpose of promoting, fostering, and encouraging 
the business of marketing tobacco cooperatively, for reducing specula- 
tion, for stabilizing the local tobacco markets, for cooperatively and 
collectively handling the problems of tobacco growers," and for other 
pertinent purposes. Membership is limited to the actual growers of 
tobacco, or landlords who receive rental in tobacco. A board of 25 
directors is provided for, 22 of whom are elected by  the  members chosen 
by the voting districts so as to give all members an  equitable and pro- 
portionate representation. The delegates are elected a t  a primary elec- 
tion, who choose the directors, one director being chosen for each district 
and one director each to  be appointed by the governors respectively of 
the three states. Each member is limited to one vote, the entrance fee 
is fixed a t  $3; the association is confined to the marketing of tobacco, 
and has only tobacco producers for its members. 

-4feer stating the purposes as above, the agreement provides: "The 
as,eociation agrees to buy and the  grower agrees to sell and deliver to  
the association all the tobacco produced by  or for him, or acquired by 
him as landlord or lessor during the years 1922, 1923, 1924, 1925, and 
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1926." It is further provided that "A11 tobacco shall be delivered a t  
the earliest reasonable time after the picking or curing to the order of 
the association a t  the warehouse or plant controlled or specified by the 
association"; and that "The association shall pool cr mingle the tobacco 
of the grower with tobacco of a like type, grade, and quality delivered 
in the same crop by other growers. The association shall classify the 
tobacco and its classification shall be conclusive." It is also provided 
that the association shall resell all tob:acco a t  the best price obtainable 
and pay net profits to the grower, the cost of operation and overhead 

will be deducted, but the association is forbidden to make any 
(272) profit for itself; and further, i t  is provided that the net pro- 

ceeds shall be divided ratably among the growers in propor- 
tion to their deliveries to each pool. 

Then there is the provision that the member shall deliver all the 
tobacco he raises as follows: '(This agreement shall be binding upon the 
growers as well as upon him who produces tobacco, directly or indirectly, 
or has the legal right to exercise control of any commercial tobacco or 
any interest therein as producer or landlord during the term of this 
contractu-that is, for the five years named in the contract. It is also 
specially provided in the contract that should the grower fail to so selI 
and deliver all his tobacco, he agrees to  pay to the association for all 
tobacco delivered, consigned, or marketed either by or for him, other 
than in accordance with the terms hereof, "the sum of five cents per 
pound as liquidated damages," and that "in the event of a breach or 
threatened breach of any provision regarding delivery of tobacco, the 
association shall be entitled to an injunction to prevent the further 
breach thereof, and to a decree for specific performance"; and that the 
grower who makes a breach of this contract shall be liable for "all costs 
of litigation and all necessary expenses caused thereby," and that no 
oral or other conditions shall vary the written contract which it is stipu- 
lated contains the entire agreement of the parties. This, somewhat con- 
densed, states the powers and the terms of contract under which the 
plaintiff association is acting. 

Section 26 of the statute provides, as above stat12d: "No association 
organized hereunder shall be deemed to be a combination in restraint of 
trade or an illegal monopoly, or an attempt to lessen competition, or fix 
prices arbitrarily, nor the marketing contract or agreement between the 
association and its members, nor any agreements authorized in this act 
be considered illegal or a restraint of trade." 

The constitutionality and validity of this statute are determinative of 
this controversy, and, in effect, cover the entire subject of this litigation. 

Agriculture is the greatest business in this couni:ry, and as said in 
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Bickett v. Tan: Commission, 177 N.C. 439, "By the census, 81 per cent 
of the people in this State are engaged in farming." In  that case, Laws 
1919, ch. 168, entitled "An act to provide improved marketing facilities 
for cotton," was held constitutional and valid, and that decision is practi- 
cally conclusive of this case. The object in view of that statute, as in 
this, was to protect the farmers against combinations by which they 
were forced to accept in the sale of their produce prices fixed by com- 
binations of buyers or manufacturers, and i t  was intended to give them 
an  opportunity by agreement among themselves to dispose of their 
products under regulations which would protect them. There was no 
intention, and i t  is clear there is nothing in this State, to enable the pro- 
ducers to combine to sell their products a t  a profit beyond what 
would be a fair and reasonable market price. Indeed, this (273) 
would be impossible on the part  of the produccrs, as only a 
part of them would in any event belong to such an organization; whereas, 
the manufacture of tobacco, being in comparatively a few hands, the 
buyers could combine, as they have done for many years, in a so-called 
"gentlemen's agreement" to fix the price which would be paid for the 
raw product and agree in the same way upon a price for the manufac- 
tured product, with the well known result that the producers of tobacco, 
the farmers, have received the bare cost of production in this artificial 
market, and not always that, while the combination of tobacco manu- 
facturers have accumulated vast fortunes. 

In view of the necessity of protecting those engaged in raising tobacco 
against the combination of those who buy the raw product a t  their own 
figures and sell it to the public a t  prices also fixed by themselves, this 
movement has been organized. 

By a careful examination of a11 the provisions of the act under which 
the association is acting, i t  will be seen that every precaution has been 
taken to insure that it will not be used for private gain, and can operate 
only for the protection of the producers. 

In  Mar-Hof Co. v. Rosenbacker, 176 N.C. 330, the whole subject is 
admirabIy discussed by Mr. Justice Hoke, in which he states that 
originally a t  common law all agreements in restraint of trade were held 
void as being against public policy. This, however, he says has been 
more and more modified by the decisions of the courts until it has come 
to be a generally accepted principle that agreements in partial restraint 
of trade would be upheld when they are "founded on valuable considera- 
tion, are reasonable and necessary to protect the interest of the parties 
in whose favor they are imposed, and do not unduly prejudice the public 
interest," quoting Clark on Contracts. This same doctrine has been 
sustained in Bradshaw v. Millikin, 173 N.C. 432. 
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I n  two notable instances, Standard Oil Co. v. U .  S., 221 U.S. 1 ;  and 
U. S. v. American Tobacco Co., ibid. 106, stipulations in partial restraint 
of trade were held not to be obnoxious to the 1,1x unless they were 
unreasonable and likely to become monopolies, wl-ich are obnoxious to 
our constitutional provisions, Const. of N. C., Art. I, sec. 31, which pro- 
vides that "Monopolies are contrary to the genius of a free state, and 
ought not to be allowed." 

An examination of this statute shows, we think, that this association 
is authorized for the purpose, not of creating a monopoly, but to protect 
the tobacco producers against oppression by a combination of those who 
buy, and not to authorize, and does not empower, those who produce the 
raw material to create a monopoly in themselves. 

Indeed, i t  seems to us plain that the plaintiff, under the pro- 
(274) visions of its charter, is not and never can become a monopoly 

for many reasons: (1) As a corporation of North Carolina, 
the moment i t  should become dangerous to the public, if that were pos- 
sible under the terms of its charter, the General Assembly can a t  any 
time repeal its charter (Const., Art. VIII,  sec. I ) ,  and the courts will 
intervene to prevent it becoming a monopoly. (2) The plaintiff has 
neither capital stock nor surplus, nor credit, except as given i t  by the 
statute, and this latter may be withdrawn at any time. I t  is wholly 
dependent upon its ability to borrow in large sums which is necessarily 
under the control of the Federal Reserve Banking System, and the 
moment i t  shall deny credit to the plaintiff its sufficiency would be de- 
stroyed. I t  can borrow from the Federal Reserve System, which is a 
function of the Government, only on such terms as that board deems 
consistent with the public welfare, and that board will not permit hoard- 
ing or monopolizing by the plaintiff. The power of the Federal Reserve 
System was shown in October, 1919, when by mere announcement of 
its policy i t  caused the deflation of the stock market. In May, 1920, 
when the operations of the War Finance Corporation were suspended 
by direction of the Secretary of the Treasury, so t mt  it could not ex- 
tend credit for the export of cotton, because cotto? was scarce and a 
cotton famine was threatened, there resulted a drop in cotton of 30 
cents a pound in six months. Therefore, were the plaintiff to attempt 
to monopolize the sale of tobacco, not only it would fail to control its 
sale by the large numbers of producers who are not members of the 
organization, but it would be faced with the power of the General As- 
sembly to repeal its charter, and to put i t  into the hands of a receiver 
like the proposal in 1893 to abolish the Farmer:; Alliance Business 
Agency; and i t  would be denied the privilege of borrowing from the 
Federal Reserve Bank or any of its correspondents. 
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It would be subject to the visitorial powers of the Secretary of Agri- 
culture under the anti-trust laws, and finally i t  would be confronted 
with the huge increase in the acreage devoted to tobacco and by the 
holding off from the market the normal production of any one year, the 
result would be the selling of two crops within a single year. As was 
we11 said by Mr. Pou, one of the counsel for the plaintiff, "these condi- 
tions make it physically, economically, and financially impossible for the 
plaintiff to become a monopoly." 

The plaintiff will continue to exist only if it provides for a normal, 
orderly marketing of the tobacco crops, and by putting on the markets 
of the world annually the production for that year. I ts  sole purpose 
is by an orderly marketing of the crop to make large saving, and to 
secure to the producers a fair and reasonable price therefor without 
increasing the price the consumer will pay for the manufactured article. 
The sole object of the association is to protect the producer 
of the raw article from depression in the price hy the com- (275) 
bination of the large manufacturing corporations controlled 
by a few mcn who can at  the same time not only decrease the price to 
the producer, but can increase it a t  will to the consumer, and thereby 
accumulate in a few hands sums beyond computation. The cooperative 
association purposes to eliminate unnecessary expenses in selling, and 
to prevent artificially forced reduction in the price paid to the pro- 
ducers. 

Instead of creating a monopoly, the object is by a rational method of 
putting the raw product on the market from time to time as there is a 
legitimate demand for its manufacture, and by the extension of credit to 
farmers to enable this to be done, to prevent a monopoly of the tobacco 
industry by those who manufacture it. 

The defendant contends that the charter and contract contain unusual 
provisions restricting the rights of the members; but, in the first place, 
every member becomes so voluntarily. Each grom7er of tobacco has the 
privilege of joining or not, as he sees fit, and no one else can do so. The 
terms of the statute and the contract as set out in this record are plain, 
and there is nothing concealed. 

I t  is also argued that the cooperative marketing system is a detriment 
to the public, hut no citizen not a member has seen fit to intervene upon 
an allegation that the public has been injured. No person has come into 
court and said that he has been deprived of any rights, and the courts 
will only hear those who niake such assertion upon the proper proof. 

Again, it is charged that some of the money of this corporation is used 
in the formation of subsidiary or minor companies which will process 
tobacco, redry it, store it, prize it, and get i t  ready for market. This is 
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true, but the amount of money that can be used for this purpose is very 
small, is specifically limited, and there is a complclte system prescribed 
for its return to the persons who contributed it. 'The facilities named 
are necessary in the tobacco business; and unless the cooperative associa- 
tion owns or controls enough of these facilities to handle the tobacco i t  
will own, it will be a t  the mercy of its competitors. 

It is common knowledge that two years ago the c13operative marketing 
of peanuts in northeastern North Carolina and southeastern Virginia 
was paralyzed because the cooperative association did not own cleaning 
establishments. They were dependent on their enemies to do the clean- 
ing for them, and those enemies easily imposed such terms as absorbed 
all profit. Now the peanut corporations, like the cotton and tobacco, are 
provided with all facilities. 

The enemies of the cooperative system would be delighted if the courts 
were to hold that a cooperative association is not permitted to use its 
own money in establishing warehouses, prize houses, redrying and proc- 
essing plants, and were forced to depend for these facilities upon such 

terms as the association could make with its competitors. The 
(276) latter would be in the position of an army well armed, meeting 

in battle another armv with no arms a t  all. 
The cooperative association is merely granted by I he statute the privi- 

lege of building or constructing the necessary instrumentalities for 
carrying out the purposes of the association, and of using its own money 
therefor, under terms and conditions specified in the contract and agreed 
to by all its members. The cooperative marketing system has justified 
itself. 

When the World War ended there was a scarcity amounting almost to  
destitution in some sections, and in others there was so great an abun- 
dance that the producers could not obtain a reasonable living. For the 

u 

producers of agricultural products the p~ices  were low, and there was no 
profit. To the consumer prices were so high that consumption was 
restricted, and something like famine prevailed. Those extremes existed 
in the same county and a t  no great distance apart. Middlemen, specu- 
lators, and people who stood between the producers and consumers de- 
rived execessive profits from this situation, while the producers and labor- 
ers were denied a living, and from the consumers werl: extorted enormous 
profits. I t  was the hey-day of profiteering. 

The cooperative marketing system was forced into existence to guar- 
antee fair prices to the producer, a fair wage for labor, and to prevent 
extortion upon the consumer. It increased consumption by furnishing 
the consumer a regular supply a t  less price, and a t  the same time enabled 
the laborer and the farmer to obtain a remunerative return. In  addi- 
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tion, the cooperative system eliminated unnecessary expenses and costs 
as well as the enormous speculative profits realized by combinations 
which had taken control of the entire process between the producer and 
consumer. For instance, when the cotton crop began to be marketed in 
October, the price dropped, and the farmer was forced to sell to meet the 
bills he had incurred for fertilizers, and the money borro~ved for the 
payment of labor, and as it dropped there was a progressive pressure for 
further reduction in price and the returns to the farmer were pitifully 
inadequate; but when the cotton had thus been forced from the hands 
of the farmer upon the market, the great combinations, which had 
bought up the crop at  the low prices, realized enormous profits by the sale 
of the cotton a t  high prices during the seasons when there was no longer 
cotton in the hands of the farmer. 

I t  is current knowledge that during this year something like two 
million bales of the cotton crop have been controlled by the cooperatives. 
They did not dump this cotton on the market. The cotton coijperative 
association borrowed from the Federal Reserve; advanced to the farmers, 
and enabled them to hold the cotton in the warehouses pro- 
vided for that purpose. Cotton opened a t  about 20 cents in (277) 
September, but insead of going down, as heretofore, it has 
risen steadily, and is now around 30 cents. This may not be due entirely 
to the cooperatives, and to some extent can be accounted for by the 
smaller size of the cotton crop, but the cooperative system has been a 
material factor. 

The Tobacco Cooperative Association has been the offspring of a 
similar situation. Individual fortunes, aggregating many hundreds of 
millions of dollars in a few hands, have been created by the sale of the 
tobacco crop a t  prices fixed, as is well known, by a "gentlemen's agree- 
ment" among the manufacturers, who are few in number and strong 
financially, who a t  the same time have kept up, by similar agreements, 
the prices of the manufactured article to the public. 

There is no analogy between the proceedings to dissolve the great 
trusts which have benefited by this system, as in the Standard Oil and 
Alnerican Tobacco cases, and others, and these associations for the pro- 
tection of the producers of cotton, tobacco, and peanuts, to market and 
to create facilities by which their crops will be placed upon the market 
gradually as called for and not dumped into the hands of great financial 
associations a t  a financial sacrifice to the producers to be resold or 
manufactured a t  great profit. It is an entire misunderstanding of the 
facts to assert that an orderly, systematized cooperation among the pro- 
ducers to prevent a sacrifice of their products and to realize a living wage 
for the laborer and a reasonable profit for the producers has any analogy 
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to the system by which great combinations of capital have prevented 
the laborer and the farmer alike from realizing a reasonable reward and 
a decent living. 

In  fact, the cooperative system is the most hopeful movement ever 
inaugurated to obtain justice for and improve the financial condition of 
farmers and laborers. The producers are paying all the costs and assum- 
ing all the responsibilities of these coaperative associations. They are 
taking all the risks. They are asking no assistarice from the public 
treasury. They are forcing no one to join, and they are exacting no 
inordinate prices for their product. They are associating themselves as 
authorized by the statute, like other persons, and they have signed 
mutual and fair agreements among themselves which will be futile unless 
those who have signed such agreements can be held t o  abide by the terms 
of their contracts. 

It must be noted that the provision that the association exists for the 
term of five years is merely the same provision that Fixes a term of years 
for the existence of all other incorporations. There is nothing in the char- 
ter, or in the contract, which contemplates or authc~rizes the holding of 
these products for the term of five years. It would be destructive of the 

object of the association were this even attempted, for i t  would 
(278) force the sale in the second year of two years crops and in the 

third year of three years, which would destroy the very pur- 
pose of the association. Besides, not only would the Legislature inter- 
fere to repeal the charter, but if this were attempted the association 
would be without the means to advance funds to their members to 
carry on their operations and the court8 would intervene in such case 
to  forbid such a result which would be illegal at  common law. 

The provision for the appointment of a director by each of the gov- 
ernors of the three states of Virginia, North Carolina, and South Caro- 
lina is not based, as the defendant contends, upon the idea that three 
directors can control the other twenty-two. But the three directors 
appointed by the governors of the states named are there that the public 
may have opportunity to learn at  all times how the business is being 
conducted and to insure that i t  will not be carried on in a manner that 
will be detrimental to the public welfare. In  short, they are placed on 
the board to prevent secrecy and to guarantee publicity, and in order 
that the public may be kept in touch and fully informed as to all the 
proceedings of the cooperative association. 

If there had been the same provision in the incorporation of the 
Standard Oil Company, the American Tobacco Company, the steel trust, 
and of great railroad companies and all great financial combinations 
whose operations vitally affect the public at  large, i t  would have been a 
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great benefit to the people, and have prevented enormous abuses. I t  
certainly cannot be an objectionable feature here. 

The legality of these associations has been upheld in many decisions 
in other courts, but after what has been recited a s  to the terms of the 
charter and of the contracts and the reasons just given, i t  would be 
merely vain repetition to show that  other courts have taken the same 
view that  we have expressed. 

M7ithout quoting, therefore, from the numcrous decisions ~vhich have 
reached the same result, i t  may not be invidious to say that  the whole 
subject has been fully discussed and the same conclusion reached in the 
very recent case of the Cooperatiz~e Association v. Lentz  by the Supreme 
Court of Oregon, in an opinion filed on 13 February, 1923, 212 Pac. 
Reporter, 811-819. The association in tha t  case, while essentially of the 
same nature with the one at  bar, concerned not tobacco or cotton, but  
the marketing of loganberries. The principles applicable, however, are 
the same, and the Court held tha t  the association n7as valid. 

These are matters of general knorvledge and of public interest, of 
which the courts take judicial notice. I n  Owen County  v. Brumback ,  
128 Icy. 152, the Court, taking judicial cognizance of such facts, said: 
"The farmers scattered all over the State, each acting independently and 
separately for himself, were unable to  dispose of their crops 
a t  a fair and reasonable price. There was practically no com- 1279) 
petition among the purchasers of their crops. ,4 combination 
and trust had been formed by the buyers to depreciate the value of 
the crops below their real value, and, single-handed, the producers ve re  
unable to combat or deal on terms of equality n-it11 these trusts and 
combinations that  controlled the markets in which the farmers were 
obliged to dispose of their products. T o  meet the condition of affair. 
thus presented, and to  enable the farmers to combine their resources 
and place their products in the hands of an  agent selected by them, to 
the end that better prices might be obtained, this (coiiperative act mas 
passed." 

I n  Burley Tobacco Contpnny v. Gil leq ie ,  51 Ind. Appl. 593, the 
Court, quoting the above, said "In the above case the Court held tha t  
a statute authorizing the pooling of crops for the purpose of depreciating 
any con~n~odi ty  below, or enhancing i t  above, its true value ~ o u l d  be in 
violation of the constitutional provision, and any pool or combination 
mtered into for such purpose would be invalid. B u t  in the absence of 
some allegation and proof that  such was the purpose of the combination, 
courts v~ould indulge the presumption that  the party, by entering the 
combination and by the execution of such contract, intended only to 
enter into such engagements as were lawful, and such contracts should, 
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in the absence of allegations and proof to the contrary, be construed as 
limited to lawful purposes under the statute and Constitution." 

I n  Commonwealth v. Hodges (1910), 130 Ky. 2146, the Court said: 
"The conditions which gave rise to the act are known of all men. At 
the time of its enactment there was but one bujer for the farmers' 
tobacco. It matters not how hard he labored, how valuable his soil, or 
fine the quality of the crop he raised, he was obligec to accept whatever 
that buyer might offer. Indeed, in many instances the buyer absolutely 
refused even to examine his crop or to make any offer a t  all. Instead 
of the plenty to which the farmer was accustomed, and to which he was 
entitled, he stood face to face with privation and want. As individuals, 
the farmers were unable to cope with the situation." Quoting this case, 
the Indiana Court, above quoted, said: "While these cases carry the 
rule of judicial knowledge far, i t  is clearly the law that the courts will 
take judicial cognizance of the history of the country and the facts of 
common knowledge which go to make up its history. To hold that courts 
do not judicially know that in the year 1909 there was in this country a 
combination among the manufacturers of tobacco, which controlled the 
leaf tobacco market, and known as the Tobacco 'Trust, would be to 
impute to courts a lack of knowledge possessed by the public generally. 
Moreover, the authorities seem to recognize an exception in cases pre- 
senting facts similar to those averred and judicialby recognized in the 

case before us. In  Greenhood Public Policy, 645, the rule is 
(280) laid down that combinations to raise prices to a reasonable 

point are valid among men engaged in business which had be- 
come ruinous, especially when their operation is limited in every essen- 
tial particular." Similar rulings have been made in many cases that the 
courts would take judicial notice of these well known facts of universal 
knowledge. 

Every word of these decisions apply with the utmost force to the situa- 
tion in this State, where these facts existed to the extxemest degree with 
the resulting injury to the tobacco farmers of the State and the accumu- 
lations of enormous profits by the trusts, whose stocks have been sold in 
great amounts, and which, when sold, are by statute made free from all 
taxation in the hands of the purchasers. 

The operations of these buying trusts have been fully detailed in many 
decisions of the courts, notably in the Standard Oil and American 
Tobacco Company cases, in the latter of which their operations are 
graphically summed up by Chief Justice White for it unanimous Court 
as an "ever-present manifestation which is exhibited of a conscious 
wrong-doing by the form in which the various transactions were em- 
bodied from the beginning, ever changing, but ever in substance the 
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same." U. S. v. American Tobacco Co., 221 U.S. 182. It is thus that 
our highest Court has described the methods by which the producers have 
been stripped of the lawful returns for their labors, and against which 
these cooperative associations have been organized and chartered as their 
protection. 

In  this record there is no averment in the complaint or provision in 
the contract disclosing that appellant, by reason of the pool, proposed to 
sell the tobacco of appellee for a sum greater than its true and actual 
value, and all presumptions will be indulged in favor of the legality of 
the contract, and such presumption will only yield when its illegal char- 
acter plainly appears. It may be well admitted that the statute under 
which the plaintiff association was organized was enacted by the Legis- 
ture to empower the tobacco farmers in this State to protect themselves 
against the restraint of trade in a market which was controlled by a 
trust of tobacco manufacturers, and had been so controlled for many 
years. There is no other motive or purpose that can be suggested. The 
purpose of the combination of the farmers joined, in this association does 
not appear to be, in the language of the Indiana decision, "Other than 
t o  secure a fair and adequate price for the growers' product. We think 
such acts could not be held to be in conflict with the morals of the time 
or to contravene any established interest of society. Public policy does 
not ask that those who till the soil shall take less than a fair return for 
their labor. Public policy safeguards society from oppression; it is not 
an instrument of oppression." 

I n  Ex parte Baldwin County Producers' Corporation, 203 
Ala. 345, decision filed 26 June, 1919, and rehearing denied in (281) 
October, 1919, an association, authorized in almost the identi- 
cal language of the statute in this State, was held valid and not ob- 
noxious as being in restraint of trade, and a large number of decisions 
in other states are there cited in support of the ruling. 

In  Citrus Fruit Association v. Yeoman, 197 Pacific 959, the Supreme 
Court of California affirmed a similar statute and the legality of a 
similar association, saying: "It will not be inferred without proof of 
the fact that an organization, the purposes of which appear to be legal 
and legitimate on its face, is actuated by a hidden design to operate in a 
way that is prohibited by law." This opinion was filed 16 May, 1921. 

There are numerous other decisions to the same effect, among them, 
R. R. v. Tobacco Co., 147 Ky. 22. 

In  Castorland Milk Co. v. Schentz, 179 N.Y.S. 131, a similar organi- 
zation was held valid; and the same was done in Milk Producers Asso- 
ciation v .  Armstrong, 178 N.Y.S. 612. 

Without cumbering this opinion with the citation of the numerous 
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decisions to this effect, i t  may be said that similar associations for the 
purpose of protecting the producers against the depression of the market 
value of their products by great combinations of capital, with sub- 
stantially the same provisions as in the charter of the plaintiff and its 
contract with its members, have been held valid, and that the courts will 
not interfere unless there is allegation and proof tk,at the real object and 
effect is to procure prices beyond the real value. 

The history of cooperative marketing associations is admirably set 
out in an article in the Columbia Law Review for February, 1923, in 
which it is pointed out that "from year to year the movement towards 
the cooperative marketing of farm products is assuming greater scope 
and greater economic importance. On the Pacific coast the large fruit 
growers1 cooperatives have become by far the most important factors in 
the marketing of citrus fruit, raisins and grapes, prunes and apricots, 
and similar products. The annual turnover of cooperative associations 
in California alone is approximately $300,000,000. In the wheat and 
corn belts cooperative county grain elevators have been a familiar 
feature for a generation, and their irnportance is said to be growing. 
Cooperative creameries and cheese factories play a significant part in 
the economy of dairy farming in the middle west. Associations of potato 
growers, of truck gardeners, of growers of berries, apples, and vege- 
tables for canning or direct consumption have b:en known for years. 
It was estimated that in 1920 that there were a t  least 14,000 farmers' 
buying and selling associations in the United States. In an earlier esti- 

mate the annual business of cooperative marketing associa- 
(282) tions in the United States was placed a t  about $1,000,000,000." 

The article then states that in the last ~ w o  years, with finan- 
cial assistance from the War Finance Committee under Congressional 
legislation, there has been a remarkable development of these coopera- 
tive associations in new fields. Giant marketing associations covering 
whole states, or even groups of states, have been organized with startling 
rapidity in the great cotton and tobacco growing states. In 1921 such 
associations were organized in Texas, Oklahoma, Ussissippi, and Ari- 
zona to market cotton, and in Kentucky to market tobacco; and in 1922 
cotton associations mere organized in Arkansas, Alabama, Georgia, and 
Korth and South Carolina, and a tobacco association (the plaintiff in 
this case) covering North and South Carolina and Virginia, and other 
tobacco associations in Visconsin, in the Connecticut Valley, and in Ken- 
tucky. Wheat growers' associations were organized in Oregon, Washing- 
ton, Idaho, and Montana in 1921, and in Texas, Ok.lahoma, Kansas, and 
Nebraska in 1922, and it is estimated that such associations will handle 
during the present year 2,000,000 bales of cotton (worth at  present prices 
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$300,000,000), and more than 75 per cent of all the tobacco. Rice 
growers' associations, this same article states, are operating in California, 
Arkansas, Louisiana, and Texas, and the peanut growers' association in 
Virginia handles over a million dollars worth of peanuts annually. These 
associations have become necessary, not only as a matter of justice, but 
also as a matter of existence to the producers of the great staples of the 
country and as a protection against the gigantic combinations of capital 
which have been taking all the profits, or more, which should have gone 
to the producers of the great staple crops of the country, and to furnish 
a reasonable decent wage for the laborers in such industries. 

The article concludes with pointing out that "the profit incentive 
is the mainspring of commerce, but is the antithesis of cooperation. 
The cooperative principle requires its services to be performed for the 
cooperating members by their appointed representatives and not by 
independent business units dealing a t  arm's length and striving for 
profit. It implies that the coijperating members are the real parties in 
interest in any transaction undertaken by their association. At no time 
can the association, as a corporate en tit,^, have any interest in the 
marketed product adverse to the interest of the members for whose 
benefit the operations are conducted. Yet, so far as i t  is possible with- 
out sacrificing this essential characteristic, the association must adapt 
itself to the usages of trade. The merchant who buys its products, the 
banker who lends its money, properly insist that there be a responsible 
legal entity with which dealings can be had; that the property con- 
tributed by the members be subject to the hazards of the venture in 
which i t  has been launched; that the officers of the association have the 
powers normal in the conduct of trade, and that no secret and 
unsual restrictions hamper their authority in ordinary business (283) 
transactions. By conferring on the association legal title, with 
the powers of disposition which are incident to legal title, the members 
have successfully achieved this result. By insisting that this legal title 
exists for a special and limited purpose, for the benefit only of those who 
deal with the association in good faith and in the normal course of busi- 
ness, the rights of the members as the real parties in interest are pre- 
served. 

In  U .  8. v. Steel Corporation, 254 U.S. 417, i t  was held that when 
a court was asked to dissolve a corporation because in violation of the 
Sherman Anti-Trust Act, it must consider, not ~ h e t h e r  the corpora- 
tion has the power to do so, but what i t  has done and is doing, for that 
act is directed against monopoly, and not against an expectation of it, 
and where the corporation did not achieve monopoly, and only has 
attempted to fix a protective schedule of prices, and has not been 
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detrimental to  the public interest, or proven to be in restraint of trade, 
i t  will not be held illegal. 

In  our own Reports there are many cases holding that restrictions, no 
matter how unlimited, may be imposed if reasonably necessary. In  
Wooten v. Harris, 153 N.C. 43, a contract was attacked upon the 
ground that it violated the statutory provisions against agreements not 
to buy or sell goods with the intention of preventing competition in 
selling or to fix the price or to prevent competition in buying; but the 
Court held that there being no proof that the contract was made in 
order "that enormous profits may be extorted a t  the expense of the 
public," and it being reasonably necessary for the parties, the contract 
was valid. 

I n  Bradshaw v. Millikin, 173 N.C. 434, Walker, J., adopted the 
English rule laid down by Chief Justice Tindell in Homer v. Graves, 7 
Bing 743, that when the restraint is such, only, as will afford a fair 
protection to the interest of the party in favor of whom i t  is given, 
and is not so large or extensive as to interfere with the interest of the 
public, i t  mill be sustained. 

We may well apply to this case the words of Walker, J . ,  in that case: 
"Without discussing the reasons upon which the rule is based, or en- 
deavoring to fix a limit beyond which the parties may contract, it is 
sufficient to say that the terms of the present agreement are well within 
the principle under which such contracts are held to be valid. 9 Cyc. 
525-533; Faust v. Rohr, 166 N.C. 187"; and in that same decision, page 
434, he disposes of the objection raised by the defendant in this case 
against the provision for liquidated damages. We need not more fully 

discuss it, as i t  does not directly arise in this appeal, but the 
(284) rule is stated which has been laid down in all the cases that an 

agreement for liquidated damages will t ~ e  held valid "in the 
absence of any evidence to show that the amount of damages claimed 
is unjust or oppressive, or that the amount claimed is disproportionate 
to the damages that would result from the breach or breaches of the 
several covenants of agreement." And i t  is further said in that case by 
Walker, J., (p. 436) : "The mere insertion in the contract of a clause 
describing the sum to be recovered for a breach as liquidated damages, 
but which were not intended to be payable in return for the privilege 
of doing the acts forbidden by the contract, will not exclude the equita- 
ble remedy and is regarded as put there for the purpose of settling the 
damages if there should be a suit for recovery for breach." There may 
also be an action in the nature of a bill in equity, for what substantially 
would be a specific enforcement of the contract and restraining any fur- 
ther violation of it. 
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Shute v. Shute, 176 N.C. 462, in nowise militates against what is 
said in this case. That was not an association authorized by statute 
for the purpose of enabling producers to protect tliemsel~es against com- 
binations to depress the price of their products, but was an agreement 
between cotton gin owners to divide the territory from which their 
patronage would come so as to p r e ~ e n t  competition. I n  that case it 
is stated (at  p. 464) : "This was clearly against public interest, which 
is that these ginning plants shall be multiplied according to the need 
of the public, and shall not be restricted in number by an agreement 
between the parties in that line of business." It is clear that that de- 
cision in nowise conflicts with the principle sustained in this, that pro- 
ducers, under regulations prescribed by statute, which are presumed 
on their face to be valid, can organize for the purpose of marketing 
their crops in such a manner as to procure a fair price for the same and 
to protect themselves against loss by being forced to dump them on the 
market in such a manner that the prices are really fixed by a buyers 
trust. 

Naturally the cooperative movement among the farmers has aroused 
the opposition of the financial combinations from whose unlimited power 
in fixing prices the farmers are seeeking to free themselves, and also 
among some of the owners of the public warehouses, who are more or 
less allied with the buyers, see Gray v. Warehouse Co., 181 N.C. 166. 
Besides, the establishment of their own warehouses by the coijperative 

smess. associations will curtail the profits of the public warehouse bu ' 
The same contentions presented in this case have been also argued 

a t  this term in four other cases, more or less fully, to wit: The same 
plaintiff as herein v. 2. A. Harrell, from Edgecombe, appeal from Dan- 
iels, J., and v. Maynard Mangum, from Wake, appeal from 
Lyon, J.; the same plaintiff v. W. J .  Ball, from 'CTTake, appeal (285) 
from the same judge; and Peanut Growers Association v. C. T. 
Harrell, from Bertie, appeal from Kerr, J. (See cases filed without writ- 
ten opinion.) I n  these four cases substantially the same points were 
presented, and in each of them the judge below reached the same con- 
clusion, and judgment will be entered in all five cases affirming the 
action of the court below. 

Affirmed. 

Cited: Tobacco Growers v. Chilton, 190 N.C. 603; Cotton Growers 
Assoc. v. Bullock, 191 N.C. 466; Kadis v. Britt, 224 N.C. 161; Paper 
Co. v. McAllister, 253 N.C. 534. 
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V. W. GENTRY v. SOUTHERN PUBLIC UT1LITIE:S COMPkYY ET AL. 

(Filed 11 April, 1923.) 

1. Evidence-NonsuiLJIotions-Waiver. 
Where the defendant offers evidence after his motion to nonsuit upon 

the plaintiff's evidence has been refused, he wahes  his right under his 
first exception, and the entire evidence, under his second exception, taken 
at  the close of all the evidence, will be considered on appeal. 

2. Negligence-Evidence-Nonsuit-Questions f o r  Jury-Trials. 
Upon motion to dismiss upon the evidence a s  upon a nonsuit, the evi- 

dence will be considered in its most favorable light to the plaintiff, and 
where there is evidence that the plaintiff was injured while unloading 
wet and slippery poles from a car in the course of his employment for the 
defendant, under the direction or supervision of' the defendant's vice- 
principal; that a skid for unloading had not beer furnished, which was 
customary, and that sufficient help had not been provided for this work: 
Held, sufficient to take the case to the jury on the issues of defendant's 
actionable negligence; and the motion was properly refused. 

3. Appeal a n d '  Error-Evidence--Objections and  Elxceptions--Waiver. 
Where, among other things, the actionable negligence of the defendant 

depended upon whether it had furnished the plaintiff, its employee, suffi- 
cient help to unload poles from a railroad car, the (error, if any (Marshall 
v. Tel. Co., 181 N.C. 292), in permitting the plaintiff to testify that "they 
did not have sufficient help" is  rendered harmless by the failure of the 
defendant to object to this evidence in response to questions afterwards 
asked by the court. Hollifield v. Tel.  Co., 172 N.C. 724, cited. 

4. Instructions-Excerpts-Charge Interpreted a s  a, Whole--Appeal and  
Error-Harmless Error .  

An excerpt in a charge in a personal injury case is not prejudicial error 
to defendant for leaving out the principle of proximate cause, when it 
follows a portion thereof which puts the burden of' proof on the plaintiff 
to establish the various elements necessary to obtain a verdict on the issue 
of defendant's actionable negligence, and charges thl? jury that defendant's 
actionable negligence, and defendant's breach of its legal duty must proxi- 
mately have produced the injury. 

APPEAL by defendants from Broclc, J., a t  September Term, 
(286) 1922, of FORSYTH. 

Civil action to recover damages for ,3n alleged negligent 
injury received by plaintiff while engaged in unloading some large chestr 
nut poles from a flat car. There was evidence that the defendants failed 
to provide skids, as was customary, in unloading poles from cars of the 
kind in question; and that an insufficient number of men were trying 
to unload the poles on a rainy morning while they were slipper and 
difficult to handle, etc. The work was being done under the direction of 
the defendant, Will Sprinkle, who was a foreman or vice-principal of 
the Southern Public Utilities Company. 
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The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered by  them in favor of the plain- 
tiff. The defendants appealed, assigning errors. 

John C.  Wallace and Hustings (e' Whicker for plaintiff. 
Manly, Hendren & f170mble and Swink, Clement R: Hutchins for 

defendants. 

STACY, J. On the argument, defendants insisted upon their excep- 
tions to the refusal of the court to grant their motion for judgment as of 
nonsuit, made first a t  the close of the plaintiff's evidence, and renewed 
a t  the close of all the evidence. The first exception has been waived by 
the defendants. Smith v. Pritchard, 173 N.C. 720. They had the right 
to rely on the weakness of the plaintiff's evidence when he rested his 
case; but, having elected to offer testimony in their own behalf, they 
did 50 curin onere, and only their exception noted a t  the dose of all the 
evidence may not be urged or considered. C.S. 567; Blackman v. Wood- 
men, 184 N.C. p. 77. 

Without reciting the evidence, which is to be taken in its most favor- 
able light for the plaintiff on a motion of this kind, we think his Honor 
wa? clearly correct in submitting the case to the jury. 

The tenth and eleventh exceptions are directed to the following por- 
tion of the plaintiff's testimony: 

"Q. Please state to the jury whether or not they had sufficient hands 
on the flat car to carry on the work? 

"Objection; overruled; defendant excepts. 
"A. No, sir; they didn't have sufficient help up there. 
"Defendant moved to strike out the question and answer; motion 

overruled; defendant excepted. 
"The Court: You say they did not provide sufficient help? A. Yes, 

sir. 
"The Court: n 'hy did they need other help? A. If I had 

another man to have held these poles, been another man up  (287) 
on the car with me, he could have held these poles while I 
loosened that  pole.'' 

Defendants contend that the admission of this evidence in the manner 
and form in nrhich i t  ~ v a s  offered is violative of the rule announced in 
Mnrshall v. Tel. Co., 181 N.C. 292; Kerner v. I?. R., 170 N.C. 94; 
Lumber Co. v .  R. R., 151 Y.C. 221; Marks v. Cotton Xills. 135 X.C. 
287, and other cases to  like import; but i t  will be observed that  tha t  
part  of plaintiff's testimony given in response to inquiries from the 
court was admitted without objection, and this would seem to render the 
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other portion harmless, even if it were objectionable in the first instance. 
Tillett v. R.  R., 166 N.C. 520; Ledford v. Lumber Co., 183 N.C. 616. 
But speaking to a similar question in Hollifield LJ. Tel. Co., 172 N.C. 
724, Walker, J., said: "The court did not err in allowing plaintiff to 
testify how the injury was received or what caused it, and why more 
hands were needed. He  was merely stating facts within his own knowl- 
edge. In other words, he was stating what he had seen and the nature 
of which he understood by former experience. It was not merely an 
opinion. Murdock v. R. R., 159 N.C. 131 ; Rritt v. R .  R., 148 N.C. 37; 
and especially Ives v. Lumber Co., 147 N.C. 30ti, which is similar in 
this respect.'' See, also, Marshall v. Tel. Co., 181 N.C. 410. 

The next exception relied on by defendants is the one directed to the 
following portion of his Honor's charge: "If the plaintiff has satisfied 
you by the evidence and by the greater weight thereof, that his injury 
was caused by the negligence of the defendants; that is, that the de- 
fendants failed to do what a reasonable and prudent man would have 
done under like circumstances with regard to unloading these poles, 
then you will answer the first issue 'Yes,' otherwise, you will answer it 
'NO.' " 

This excerpt, standing alone, with no reference to proximate cause, 
might appear to be subject to some criticism; but, taken in connection 
with the whole charge, we do not think it could have left an erroneous 
impression with the jury. White v. Realty CO., 182 N.C. 538. His Honor 
had previously and just immediately before charged adequately on 
the subject of actionable negligence, telling the jury that the burden 
was on the plaintiff to establish both a want of due care on the part 
of the defendants and a causal connection between this and the plain- 
tiff's injury. The breach of a legal duty, owing by defendants to plain- 
tiff, which proximately produced the injury is sufficient to establish 
liability in an action like the present. Ramsbottom v. R .  R., 138 N.C. 
41; Drum v. Miller, 135 N.C. 215. 

After a careful perusal of the entire record, we have discovered no 
exception which we apprehend should be held for reversible error. 

No error. 

Cited: Hanes v. Utilities Co., 191 N.C. 19; Willis v. New Bern, 191 
N.C. 514; Tyler v. Howell, 192 N.C. 437; Bryant v. Construction Co., 
197 N.C. 642; Owens v. Lumber Co., 212 N.C. 139; Lane v. Drivers 
Assoc., 252 N.C. 769. 
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JOHN BROOKS v. WILLIAM WOODRUFF. 

(Filed 11 April, 1923.) 

Boundaries-Grants-Location of Lands-Judge Finding Facts  by Con- 
s e n t E v i d e n c ~ A p p e a 1  a n d  Error .  

The plaintiff claimed the locus in quo under the provisions of C.S. 7554, 
as  vacant and unappropriated, and defendant filed his protest under those 
of C.S. 7567, the question of ownership depending upon the location of the 
land within the boundaries of the senior grant. Upon an agreed case the 
trial judge found the facts: Held ,  the boundaries of the grant were matters 
of lam, and where the boundaries were, those of fact, and the findings of 
fact by the court, under the terms of the agreement, when supported b r  
evidence, are  conclusive on appeal. 

(288) 
APPEAL by plaintiff from Finley, J., a t  September Term, 1922, of 

ALLEGHANY. 
This was a proceeding of protest under the entry laws, C.S. 7557; 

and, from a judgment in favor of protestant, the enterer, or claimant, 
appealed. 

T. C. Bowie for plaintiff. 
Doughton & Higgins for defendant. 

STACY, J. Brooks made entry to certain lands, under C.S. 7554, 
alleging the same to be vacant or unappropriated. Woodruff filed his 
protest, under C.S. 7557, claiming title to the land covered by the entry 
under a prior grant from the State. On the trial the rights of the parties 
were made to depend upon the true location of the lines and boundaries 
of Woodruff's grant. The case was heard on an agreed statement of 
facts, and his Honor, by consent, acting as judge and jury, found that 
Woodruff's grant called for the same land as that covered by the entry. 
This was a mooted question of fact, and we see no reason for disturb- 
ing his Honor's finding in favor of protestant and against the claimant, 
as i t  is supported by the evidence. 

"What are the termini or boundairies of a grant or deed is a matter 
of law; where those boundaries or termini are is a matter of fact. It is 
the province of the court to declare the first, that of the jury to ascertain 
the second." Henderson, J., in Tatem V .  Paine, 11 N.C. 71. Here the 
court, by consent, taking the place of the jury, has found the facts 
against the claimant, and such finding is supported by competent evi- 
dence. The judgment, therefore, must be affirmed. Lumber Co. v. Bern- 
hardt, 162 N.C. 460. 

Affirmed. 
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Cited: Geddie v. Williams, 189 N.C. 337; Tinsiey v. Winston-Salem, 
192 K.C. 597; Edwards v. Benbow, 227 N.C. 467; Carrow v. Davis, 
247 N.C. 742. 

L E Y  SAUSDERS v. NORFOLK AND WESTERN RAILWAY COMPASY. 

(Filed 11 April, 1923.) 

Evidence--Res Ipsa Loquitu-Nonsuit. 
In order for the doctrine of re8 ipsa loquitur to apply or make out a 

prima facie case of negligence against the defendant sufficient to  take the 
case to the jury upon the issue, it is necessary :o show that the thing 
causing the injury was under the defendant's mana:ement, or its servants', 
a t  the time; and where the evidence tends o n l ~  to show that a windon- 
which another passenger had raised and left open fell upon the plaintiff's 
arm, then resting on the sill, and there is no evidence of a defect in the 
window or fasteners, a judgment as  of nonsuit sholld be allowed. 

(289) 
APPEAL by defendant from Connor, J., and a jury, a t  the October- 

November Term, 1922, of DURHAM. 
The plaintiff was injured while a passenger on the defendant's train 

en route from Roxboro to Durham. After entering the coach she took 
a vacant seat by a window that was then open and placed her arm on 
the window sill. Just before the train reached Helena, which mas eight 
miles from Roxboro, the window fell on her arm and injured it. 

At the trial the plaintiff testified that she neithe* touched the window 
nor did anything else to cause it to fall, but she offered no evidence that 
the window or its catches were defective or that the window had been 
raised by any of the defendant's employees. The day was warm and 
nearly all the windows were open. There was no direct evidence of any 
defect or any act which caused the window to fall; but the trial judge 
instructed the jury as follows: "I instruct you that the fact that a 
window in a railroad car when properly secured after having been 
raised will not ordinarily fall, and the fact that this window did fall, 
is evidence to be submitted to you and to be considered by you in 
determining why the window fell. The very fact that the window fell 
when properly secured, either by properly adjusted fasteners, or it being 
raised to a proper distance it would not have fallen, coupled with the 
fact that the window in this instance did fall, if you find i t  fell, is 
evidence to be submitted to the jury, and it is for the jury to say 
whether or not the falling of the window was due to some default or 
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failure on the par t  of the defendant to  perform its duty with respect 
to this window, to a passenger." 

A t  the close of the plaintiff's evidence and a t  the conclusion of all 
the evidence the defendant entered of record its motion to dismiss the 
action as in case of nonsuit. Each motion was denied. Upon the verdict 
judgment mas rendered for the plaintiff and the defendant appealed. 

R .  H .  Sykes and X. C. Brawley for plaintiff. 
F.  111. Rivinus and W .  B. Guthrie for defendant. (290) 

ADAMS, J. I n  considering this appeal we observe an utter want of 
any direct proof tha t  the window, or either of its bolts or safety catches, 
was defective or tha t  it was raised by an  employee of the defendant. 
Neither the height to which the sash was raised nor the condition of the 
catches nor whether the raised sash was secured by  the catches is 
ascertained. So there is no definite evidence as to what caused the win- 
dow to fall and no evidence of negligence except the bare fact tha t  
i t  fell. The plaintiff therefore seeks to  maintain her action by applying 
to the evidence the rule res ipsa loquitur. The rule is clearly stated 
in Scott v. The London Docks Co., 159 Eng. Rep. 663: "There must 
be reasonable evidence of negligence, but  where the thing is shown t o  
be under the management of the defendant or his servants, and the 
accident is such as in the ordinary course of things does not happen 
if those who have the management use proper care, i t  affords reasonable 
evidence, in the absence of explanation by the defendant, t ha t  the 
accident arose from want of care." Bu t  i t  is essential to show that  
the appliance, machinery, device, or other agency causing the injury is 
under the management of the defendant or his servants; and in applying 
the rule in actions against common carriers the courts are generally 
agreed that  when a passenger is injured by machinery and appliances 
~vholly under the carrier's control, this fact is sufficient prima facie t o  
show negligence. 20 R.C.L. 188, sec. 157, and cases cited. l17igmore says 
tha t  one of the considerations limiting the rule is t ha t  both inspec- 
tion and user must have been, a t  the time of the injury, under the control 
of the party charged. Wigmore on Evidence, sec. 2509. I n  this respect 
the decisions of this Court cited in the  plaintiff's brief may be dif- 
ferentiated from the case a t  bar. I n  all of them "the thing" m-as under 
the management or control of the defendant and not of the plaintiff; 
as, for example, a mail bag defectively hung or secured (JlcCord v. 
R. R., 134 N.C. 53) ; the fall of an  elevator (TVonzble v. Grocery Co., 
133 N.C. 474; Stewart v .  Carpet Co., 138 N.C. 61) ; defective rriachinery 
in a cotton mill (Ross V .  Cotton Mills, 140 N.C. 115) ; negligence in 
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unloading a car of coal (Fitzgerald v. R.  R., 141 N.C. 531) ; the defec- 
tive roof of a coach (Ridge v. h?. R., 167 N.C. 510) ; a loose bolt in 
the aisle of a coach (Lindsey v. R .  R., 173 N.C. 391) ; fire escaping 
from a smokestack (Xa t th i s  v. Johnson, 180 X.C. 130) ; the explosion 
of gasoline stored in the defendant's warehouse (;iTewton v .  Texas Co., 
180 N.C. 561) ; derailment of a train (White v. Hines, 182 X.C. 275) ; 
and the explosion of a boiler (Harris v. Mangum, 183 N.C. 235). But  
in the instant case the user a t  the time of the injury was not under the 

immediate management of the defendant, but in control of 
(291) the plaintiff. It is ordinarily left to the passenger to determine 

whether a window shall be open or closed, and the plaintiff 
saw fit as a matter of comfort or convenience not to interfere with the 
window as she found it when she entered the car. It is very probable 
that i t  was raised by the person who had last occupied the seat and had 
not made secure the safety device. Under these circumstances it is im- 
possible to say whether the fall was attributable to any defect in the 
construction of the window or to the failure of t'3e person who raised 
it to secure it in the usual way. It may be attributed to either with equal 
certainty, and the proximate cause of the injury cannot be determined. 
The falling of the sash was evidently an event which proceeded from 
an unknown cause and must be ascribed to accide7t or casualty. 

The principle which we conceive to be apposite is stated by Chief 
Justice Parsons in Boucher v. R.  R., 79 At. (N.13.) 993, the facts in 
which were similar to those in this case. He  said: "The plaintiff, having 
traveled safely in one of the defendants' trains from Nashua to Con- 
cord, while the train was a t  the latter station, changed her seat to one 
then vacated by another passenger beside an open window. Shortly 
after the train started from Concord the sash of the window fell upon 
her arm, causing the injury complained of. Aside from the fact that  
the sash fell after the train had been in motion about five minutes, there 
was no evidence of any defect in the window or its appliances . . . 
I t  is not common knowledge that windows in ordinary passenger coaches 
are opened only by railroad employees, and it could not therefore be 
found without evidence that the defendants left the window in an unsafe 
condition. It is not claimed that there was anything about the appear- 
ance of the open window which should have given notice to the trainmen 
of its insecurity. The defendants cannot be charged with fault for the 
improper manner in which the window was left, because the evidence 
leaves i t  uncertain whether the act to which carelessness may be imputed 
was theirs or that of a stranger. They cannot be charged upon the 
ground of a defective condition, because there is no evidence of any 
defect except the fall of the sash. Neither can i t  be assumed, in the 
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absence of some evidence of defective condition, tha t  such a condition 
caused whoever opened i t  to leave i t  so tha t  it might fall. I t  is there- 
fore unnccessary to attempt to determine the  proximate cause of an 
injury under such circumstances. . . . The carrier does not insure the 
passenger against injury from any cause during transportation, and 
there is no implied contract of safe carriage. The plaintiff's right of 
action is based on negligence, and negligence 111ust be shown to authorize 
a recovery. If the accident may have been due t o  other causes than the 
carrier's negligence, the fact of the accident does not authorize the in- 
ference of negligence; hut, if the thing causing the injury is 
entirely ~ i t h i n  the control of the defendant, and in the ordinary (292) 
course no accident would result if due care were exercised, the 
happening of such an accident may authorize an  inference of negligence. 
'The fact of an  injury is not sufficient. I t  must be traced to  the carrier. 
It must be shown to have proceeded from something under his control, 
or from some danger which, under the obligation of extraordinary care, 
i t  was his duty  to anticipate and provide against.' 3 Thomp. Com. Neg. 
secs. 2754-2762; Scott v. London Docks Co., supra; 4 Wig. Ev.,  sec. 
2509; 6 Cyc. 629. Upon this proposition the cases are now in entire ac- 
cord. The inference of negligence arises, not from the fact of the injury, 
but  from the circumstances under which i t  occurred. Pennsylvania R. R. 
v. JfacKinney, 124 Pa .  462; 17 Atl. 14;  2 L.R.A. 820; 10 Am. St. Rep. 
601; Philadelphia, etc., R. R .  v. Anderson, 72 Md. 519; 20 Atl. 2 ;  2 
L.R.A. 673, 20 Am. St. Rep. 483; and note 490; Barnowsky v. Helson, 
89 Afich. 523; 50 N.JJT. 989; 15 L.R.A. 33; Western Trans. Co. v. Downer, 
11 Wall. 129, 134; 20 L.Ed. 160. If i t  had been shown that  the defend- 
ants' servants opened the window, the sash of which subsequently fell, 
the question would have been presented whether from its subsequent 
fall negligence could have been found. Assuming tha t  upon the authori- 
ties such evidence would have made a case for the jury, none is here 
presented. The difficulty of the plaintiff's case is illustrated by two 
&lassachusetts cases of injury to a passenger, in one of which the fall 
of a shade from an overhanging lamp was held to  authorize a con- 
clusion of negligence, while in the other the fall of a window did not. 
I n  the one case the thing causing the injury was exclusively under 
the defendant's control; in the other i t  was not. The two cases are 
White v. Railroad, 144 Mass. 404; 11 N.E. 552, and Faulkner v. Rail- 
road, 187 Mass. 234; 72 N.E. 976." 

The  judgment and verdict will be set aside, and judgment will be 
entered on the defendant's motion-dismissing the action as in case of 
nonsuit. 

Reversed. 
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Cited: Hinnant v. Power Co., 187 N.C. 294; llelliruger v. Bldg. Co., 
187 N.C. 850; Paderick v. Lumber Co., 190 N.C. 313; Lamb v. Boyles, 
192 N.C. 544; Springs v. Doll, 197 N.C. 242; Armstrong v. Spinning Co., 
205 N.C. 556; Broome v. Charlotte, 208 N.C. 731; Etheridge v. Ethe- 
ridge, 222 N.C. 620; Williams 21. Coach Co., 228 N.C. 193; Humphries v. 
Coach Co., 228 N.C. 403; Smith v. Oil Corp., 239 N.C. 366; Jackson v. 
Gin Co., 255 N.C. 197. 

(293) 
JULIAN ROBERTSON, BY HIS NEXT FRIEND, A. H. KING, v. J. N. 

ALDRIDGE ANn JOHNNY ALDRIIIGE. 

(Filed 11 April, 1923.) 

1. Negligence-Principal and  Agent-Automobiles--Parent and  Child. 
The parent is not responsible for the negligence of his minor son i n  

causing injury to another in driring his father'ri automobile, solely by 
reason of relationship, for such liability must rest upon some principle 
of agency or empoyment, and no recovem can be had against the parent 
when it  is shown that a t  the time of the injury the car mas being operated 
by the son for his own convenience, contrary to the parent's orders or 
without his consent, express or implied. 

2. Same-Respondeat Superior. 
Where the father owns an automobile for the pleasure and convenience 

of his family, a minor son living with him and using the car with the 
parent's consent, express o r  implied, a t  the time of an injury negligently 
inflicted by him on another, will be regarded as  representing the parent 
in such use, and the parent may be held liable in damages for his son's 
actionable negligence under the principle of respondeat superior. 

3. Same--Authority Implied. 
Where the father owns an automobile for the use of his family, evidence 

that it w-as openly and habitually used by his minor son, for the son's own 
purposes, is sufficient for the finding by the jury that the son was operating 
the car by authority of the parent, and to hold the parent liable for a n  
injury caused to another by the son's actionable n(3gligence while driving 
the car on his own account. 

4. Same-Evidence-Nonsuit. 
Where there is evidence that the father had permitted the son to drive 

for his own pleasure an automobile kept by him for family use, and there 
is also eridence in behalf of the father that he had afterwards forbidden 
his son to do so, and the son had disobeyed his father and without his 
knowledge had taken out the car for his own purposes, and had negligently 
inflicted injury on another while driving i t :  Held, upon a motion to dis- 
miss as  of nonsuit, the evidence in favor of the father, the defendant in 
the action, as  to his having forbidden his son to use !he car on the occasion 
complained of, should be disregarded, and the question of the father's lia- 
bility should be submitted to the jury. 
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5. NegligcncoAuton~obile-Permissible Use-Recklessness-Knowledge 
-Parent and  Child. 

While the driring of an automobile is not regarded as inherently dan- 
gerous, the owner, parent or otherwise, cannot avoid liability for the 
actionable negligence of one to whom he intrusts his car, knowing or 
having reason to believe he is incompetent, reckless, or irresponsible, to 
an extent that makes a negligent injury probable, though the doctrine of 
respondeat superior is  not presented. 

6. SameEvidence-Nonsuit-Questions for Jury-Trials. 
Wliere there is evidence that the father, Bnorring that his n~inor  son is 

reckless and irresponsible, directs him to take out his automobile to be 
\~ashed,  and without the father's lmowledge the son goes to ride for his 
own pleasure, aud ~~egligently injures another: Held, a question for the 
jury to determine x~hether the father in entrusting the son n-ith the car 
for this limited purpose under such circunlstances was himself guilty of 
a negligent act, the proximate cause o f  the plaintiff's injury; and a motion 
to dismiss as of nonsuit is erroneously granted. 

APPEAL by plaintiff from Connor, J., and a jury, a t  September Term, 
1922, ALAXSANCE. 

The action is against J .  N. Aldridge and his minor son, 
Johnny Aldridge, and is instituted to recover damages for in- (204) 
juries sustained in a collision of automobiles due to the alleged 
negligence of defendant, Johnny Aldridge, in operating a car owned by 
his father, the codefendant, and with the alleged knowledge and consent 
and approval of the father. 

Defendant Johnny Aldridge denied all allegations of negligence, and 
defendant J .  N. Aldridge likewise denied the allegations of negligence, 
and denied that said Johnny Aldridge was operating the car wit11 his 
consent and approval, but averred that  the car was being driven a t  
the time in disobedience of his explicit instructions. A t  the close of 
plaintiff's evidence, defendants offering no evidence, on motion, there 
was judgment of nonsuit as to the adult defendant, and thereupon plain- 
tiff suffered a nonsuit as to the minor defendant, and excepted and 
appealed. 

Coulter R. Cooper for plaintiff. 
Parker & Long for defendant. 

HOKE, J. It appears by reasonable intendment from the admissions 
of the answers that  the defendant Johnny Aldridge is the minor son of 
J .  N. Aldridge, codefendant, living with his father, and the car operated 
by said minor a t  the time of the collision n7as owned by the father 
and used for the convenience and pleasure of the family. ,4nd there 
was evidence on the part of plaintiff tending to show that  plaintiff, on 
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the occasion in question, 24 December, 1920, was riding in a truck for 
delivery of laundry, owned by V. H. Lane, and used in his business, and 
which was being driven a t  the time by Wilton Lane, son of the owner, 
and over nineteen years of age. That they were on the concrete road 
going from Graham to Burlington, on the right side of the road, sitting 
in the seat of their machine and moving a t  about fifteen miles an hour. 
That there was a dirt road on right, a considerable drop (about a foot) 
from the concrete, and to right of that, a rock wall. That  at the time 
and place of the occurrence, just opposite the home of a Mr. Andrews, 
there was a horse and buggy, the horse hitched to a post on the side of 
the road, and the buggy extending back about four feet onto the con- 
crete, which at  this place was 16 to 18 feet wide. That  the truck was 
going on a down grade, and with wheels as near the right side of the 
concrete as they could be placed, and a t  a point just opposite the buggy 
defendant, Johnny Aldridge, driving the Ford sedan of his father from 
Burlington, towards Graham, a t  a rate of more than 25 miles per hour, 
coming from behind the buggy, ran the car over on plaintiff's side of the 
road, collided with the truck in which plaintiff was riding, knocked it 
around against the stone wall to the right, throwing plaintiff out of the 

truck, breaking plaintiff's arm and causing other bruises and 
(295) injuries from which he still suffers, etc. 

Among other witnesses for plaintiff, V. 13. Lane, owner of the 
truck and father of Wilton, on the examination in chief and his cross- 
examination testified as follows: "That he was not present a t  the time 
of the collision; that when witness' boy came in and said they had 
had an accident, they went over there and saw what it was and went 
over to get Mr. Aldridge to go over and show i t  to him so that there 
would be no misunderstanding; that when witness went in and saw him 
he was walking the floor, this way (illustrates) and said 'that bog will 
ruin me'; that he said 'Mr. Lane, you go and have that fixed and be 
as reasonable as you can, and I will pay it.' Tha t  Mr. Aldridge said 
his brother was coming home, and that he let the boy take the sedan 
out to wash i t  or have it washed, and that  was tEe reason it was out; 
that he said he had stopped letting him use i t ;  that he had had so much 
trouble with him. 

"That Mr. Aldridge told witness he had stopped letting his boy use 
the machine, but that on this day he let him take i t  out to be washed; 
that he did not say anything about whether he had let him take i t  to 
Graham, and witness did not ask him; that Mr. Aldridge lives in Burling- 
ton and Burlington has several garages; that Mr. Aldridge lives up there 
and that on this occasion his brother was coming and he was going to 
let the boy take the machine to be washed." 
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Upon this, the admissions and evidence chiefly pertinent, the Court is 
of opinion that plaintiff is entitled to have his cause submitted to the 
jury. True, it is the recognized principle that a parent is not ordi- 
narily responsible for the torts of a minor child, solely by reason of 
the relationship, and that generally liability will only be imputed on 
some principle of agency or employment. Brittingham v. Stadiem, 151 
N.C. 299. Accordingly, i t  has been directly held with us in case of injury 
caused by negligent use of automobiles that no recovery can be sus- 
tained when i t  is made to appear that the machine was being operated 
by the minor a t  the time for his own convenience or pleasure, contrary 
to the parent's orders or without authority from the parent, either ex- 
press or implied. Linville v. Nissen, 162 N.C. 96; Bilyeu v. Beck, 178 
N.C. 481. But  it is also held in our opinions by the great weight of author- 
ity that where a parent owns a car for the convenience and pleasure of 
the family, a minor child who is a member of the family, though using 
the car at the time for his own purposes with the parent's consent and 
approval, will be regarded as representing the parent in such use, and 
the question of liability for negligent injury may be considered and 
determined in that aspect. Clark v. Sweany, 176 N.C. 529; S. c., 175 
N.C. 280; Griffin v. Russell, 144 Ga. 275; Hutchins v. Hafiner, 63 Col. 
365; Stowe v. Morris, 147 Ky. 386; McNeal v. McKain, 33 
Okl. 449; Birch v. Abercrombie, 74 Washington, 486. (296) 

There is authority to the contrary, as appears in Aiken, 
Admr., v. Page, 287 Ill. 420, reported also in 5 A.L.R. 216. In  the Illinois 
case, however, there is a strong dissenting opinion from judges Cart- 
wright and Farmer, and in our view, as stated, the position of the 
dissenting judges is supported by the better reason. And from this it 
follows, we think, that when i t  is made to appear that a car owned by a 
parent for family use is openly and habitually used by a minor child, a 
member of the family, such conditions will constitute evidence per- 
mitting the reasonable inference that the car is being operated by 
authority of the parent and for the purposes for which it was obtained. 
Birch v. Abercrombie, supra; Williams v. May, 173 N.C. 78; Taylor v. 
Stewart, 172 N.C. 203. 

I n  view of these principles and considering the evidence in accord 
with the rule, uniformly prevailing, that on a motion of this character, 
the evidence which makes in favor of plaintiff shall be accepted as true 
and construed in the light most favorable to him, there are facts tending 
to show that J. N. Aldridge was the owner of a Ford sedan for the 
convenience and pleasure of the family. That  the son, a minor, and 
a member of the family had been entrusted with the car on this occasion, 
and there is evidence permitting the inference that he had been in the 
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habit of running the car. True, the father also said that he had stopped 
letting the son use the car, but the jury are not compelled to accept this 
statement which makes for the defense, nor does i t  clearly appear 
when this alleged restriction had been made nor what was the extent 
of the authority to the son given on the afternoon in question, and under 
the rule prevailing in such cases, these doubts should by no means be 
resolved against the plaintiff, and on the record he is entitled to go to the 
jury under the principles of respondeat superior, see Duncan v. Overton, 
182 N.C. 80. 

Again, while our decisions hold that automobiles ,are not to be regarded 
as inherently dangerous, requiring questions of liability to be determined 
in that view, it is the rule approved by well considered authority and 
recognized in this jurisdiction that when an owner, parent or other, 
entrusts his car to one whom lie knows or has every reason to believe is 
incompetent, or reckless and irresponsible, to an extent that makes a 
negligent injury probable, such owner may be hclld liable, though the 
doctrine of respondeat superior is not presented. Gardner v. Solomon, 
200 Ala. 115, a position recognized and approved by this Court in the 
recent case of Tyree v. Tudor, 183 N.C. 340. 

In  the evidence of the witness V. H. L m e  appears the state- 
(297) ment that when the witness went to see J. N. Aldridge about 

the occurrence, the latter appeared greai.1~ concerned, offered 
to pay the damage to the extent that was reasonable. That he had al- 
lowed his son to take the car out that afternoon to have it washed. That 
he had stopped letting the son use the car, he had had so much trouble 
with him. If this evidence should be accepted by the jury, the cause 
should be further submitted whether the father, in entrusting the son 
with the car even for a limited purpose, was himself guilty of a neg- 
ligent act, the proximate cause of plaintiff's injury. 

This will be certified to the end that the judgment and order of 
nonsuit be set aside as to both defendants and the cause submitted to the 
jury on appropriate and determinative issues. 

Reversed. 

Cited: Wallace v. Squires, 186 N.C. 342; Allen 2). Garibaldi, 187 N.C. 
799; Watts v. Lefler, 190 N.C. 724; Euing v. Kate:,, 196 N.C. 355; Grier 
v. Woodside, 200 N.C. 761; Taylor v. Caudle, 210 'N.C. 61; Matthews v. 
Cheatham, 210 N.C. 598; Vaughn v. Booker, 217 N.C. 480; Hawes v. 
Haynes, 219 N.C. 537; Mcllroy v. Motor Lines, 229 N.C. 514; Ewing 
v. Thompson, 233 N.C. 569; Stansel v. McIntyre, 237 N.C. 155; Elliott 
v. Killian, 242 N.C. 474; Thompson v. Lassiter, 216 N.C. 39; Small v. 
Mallory, 250 N.C. 573; Grindstaff v. Watts, 254 N.C. 571; Grifin v. 
Pancoast, 257 N.C. 55. 
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THE PEOPLES NATIONAL BANK v. J. D. WAGGONER AND G. D. HILL, 
TRADING AS WAGGOXER & HILL, AND J. S. BARR. 

(Filed 11 April, 1923.) 

Equity-Fraud-Following of Funds. 
When a man's property has been obtained from him by actionable fraud 

or covin, the owner can follow and recocer it  from the wrongdoer as  long 
as  he can identify or trace i t :  and the right attaches not only to the 
wrongdoer himself, but to any one to whom the property has been trans- 
ferred otherwise than in good faith and for  a valuable consideration, and 
this a1)plies not only to specific property, but to money and choses in 
action. 

S a m ~ T r m s t s - I m p l i e d  Trusts. 
The right of the owner of property to follow the property obtained from 

him by the actionable fraud of another is, upon the equitable doctrine, 
which in proper instances impresses a trust upon the property and protects 
and preserves the same for the owner's benefit, to the extent of his interest 
therein. 

Same--Admixture of Goods. 
Where one has obtained property from the owner by actionable fraud 

and covin, the application of the principle by which the owner may follow 
it and impress a trust thereon in his favor in its converted state is not 
affected by the fact that the person perpetrating the fraud has so com- 
mingled it with his own property that it  may not be distinguished, for in 
such case the equity attaches to the whole property, i t  being required that 
the one who had perpetrated the fraud establish the identity of his own 
property from the other upon which the trust attaches, for otherwise the 
loss, if any, must fall upon him. 

Where equity will impress a trust upon property in the hands of one 
v h o  has obtained it by fraud or covin, and the property or fund is threat- 
ened both by his fraud and insolvency, the principles of equity will justify 
and call for the appointment of a receiver to take charge of the property 
and conserve it pending the litigation. C.S. 860. 

Same--Banks and  Banking-Employer and EmpIoye-Collusion- 
False Entries. 

A trading partnership secretly colluded mith one employed at  a bank as 
a bookkeeper for him to pay their checks when they had no balance therein 
and falsify the entries on the books to show a credit, and upon money 
so obtained from time to time the concern conducted its business, after 
having paid in a small capital a t  the start. Upon application of the bank 
for a receivership, and this condition appearing by affidavit, and being 
established: Hcld ,  the property of the partnership, consisting of mer- 
chandise, chosen in action, etc., was impressed mith a trust in the bank's 
favor, arising from the fraud practiced upon it, and the application for 
the receiver for the entire property was properly granted in the absence 
of the  roof by the defendxntq of the identity of their separate property 
which they had commingled with the other. 
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APPEAL by defendant from Brock, J., a t  November Term, 
(298) 1922, of FORSYTH. 

Upon the affidavits and evidence, and pleadings submitted, 
and in response to a request thereto from defendants Waggoner & Hill, 
the court made the following a t  the findings of faci,: 

1. That soon after 1 January, 1922, the defendznts, J .  D. Waggoner 
and G. D. Hill, formed a copartnership under the firm name of Wag- 
goner &. Hill to engage in the business of livestock dealers, and the 
contributions of the partners to the capital stock of the copartnership 
consisted in a lot of mules to the value of $3,000, which had not been 
paid for by J. D. Waggoner; and approximately $2,000 in cash, an 
automobile, and a debt due G. D. Hill for services from d. D. Wag, =oner, 
which was valued at  about $1,000, rnaking the total capital of the 
copartnership of $6,000: that checks were paid on 10 January of $1,500 
and 28 January of $1,500, 1922, by the firm, which represented the 
purchase price of the mules put into the firm by J .  D. Waggoner. 

2. That defendant ,J. S. Barr was an employee of the plaintiff bank 
as a bookkeeper, and kept the individual ledger in which was kept the 
account of Waggoner & Hill, and a t  the request of 'Waggoner &. Hill the 
said J .  S. Barr was employed by them as their bookkeeper and confi- 
dential agent, keeping their books a t  night and his leisure time from his 
duties a t  the bank; that this employment by Waggoner R- Hill was 
without the knowledge or consent of the plaintiff bank. 

3. That  Waggoner & Hill, in the conduct of their business of pur- 
chasing livestock, drew checks upon the plaintiff bank for large sums 

of money which the defendant J .  S. Barr cashed when the said 
(299) Waggoner Hill had no money to their credit with the plain- 

tiff, until on 9 March, 1922, their overdraft with the plaintiff 
amounted to $4,082.63; that J. S. Barr informed t h e n  that he had cashed 
checks for them with the plaintiff when they had no money to their 
credit and insisted and begged them to make the overdraft good; that 
the defendants Waggoner &. Hill promised to do so, but failed and neg- 
lected to comply with the promise, and J. S. Barr informed them that 
he would be compelled to make a false entry on his books so that the 
officials of the plaintiff would not discover the abstraction of the plain- 
tiff's money by means of his paying the checks of Waggoner & Hill 
when there was no money to their credit; that the defendant Waggoner 
& Hill told J. S. Barr not to turn down their checks as i t  would ruin 
them and to handle it the best he could so it mould not be found out, 
and promised to get up the money and make the overdraft good. That 
on said 9 March, 1922, the overdraft of $4,082.63 n a s  transferred from 
the debit side of the account to the credit side of the account, thereby 
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making a difference in the real status of the account of double this 
amount and concealing thereby the abstraction of plaintiff's money. 

4. That subsequent to 9 March, 1922, the defendants Waggoner & Hill 
continued to draw checks, well knowing a t  the time that there mas no 
money to their credit with the plaintiff with which to pay said checks, 
and took up the fictitious credit, and thereafter, on 23 August, 1922, an- 
other overdraft arising from the cashing of checks for the livestock and 
the operating expenses of the business until said overdraft amounted to 
$1,863.11, which n7as transferred by J. S. Barr with the full knowledge 
and assent of the defendants, Waggoner & Hill from an overdraft to a 
credit balance on said account; that by reason of the false entries on 
9 March, 1922, and 23 August, 1922, the defendant Waggoner & Hill 
abstracted funds from the bank by means of such false entries aggregat- 
ing the sum of $11,891.48, which sum was used in their business as live- 
stock dealers in the purchase of livestock which was commingled with 
their other property. 

5. That the defendants Waggoner & Hill were purchasing mules from 
Lummis, Coggin & Company from Atlanta for purpose of resale in their 
business as livestock dealers; that in the purchase of the mules the 
defendants Waggoner & Hill gave to Lummis, Coggin & Company the 
checks which appear in paragraph six of the complaint; that said checks 
\Tere paid out of the funds of the plaintiff without its authority by J .  S. 
Barr and which payment with the full knowledge of Waggoner & Hill 
was concealed from the plaintiff; that the proceeds of the checks which 
were paid as aforesaid were used in the purchase of mules which r e n t  
into the business of Waggoner & Hill and were commingled with their 
other property. 

6. That in the sale of the livestock purchased with plaintiff's 
money secured from it as herein set out, the defendants M7ag- (300) 
goner & Hill secured upon the resale of said livestock to vari- 
ous and sundry persons, notes, liens, open accounts and chattel mort- 
gages of between $20,000 and $30,000; that the business of Waggoner & 
Hill has been almost entirely operated upon and by means of the money 
fraudulently obtained by reason of the wrongful and unlawful acts of 
J. S. Barr and of themselves; that the notes, mortgages, Iiens and open 
accounts are in the possession of the defendants Waggoner R: Hill and 
said evidences of indebtedness are now maturing during the months of 
October, November and December, 1922, and January, 1923, and that 
said notes, mortgages, open accounts, liens, etc., represent the purchase 
price of the livestock from the purchasers received upon a resale of the 
property eo fraudulently acquired. 

7. That the defendants Waggoner & Hill and J. S. Barr are insolvent. 
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That  from an inspection of the original checks paid by the plaintiff bank 
under the circumstances as aforesaid, and which ment into the livestock 
business of the defendants Waggoner & Hill, amounted to $79,829.41, 
and the total amount of the deposits made by Waggoner & Hill was 
$49,046 up to, the time the account was closed out; that if the defendants 
Waggoner & Hill are permitted to sell the livesbock on hand and to  
collect the notes, liens, accounts, mortgages, etc., arising from the sale 
of the livestock purchased by them with plaintiff's money secured as 
aforesaid, the plaintiff will suffer irreparable loss and damage. 

8. That  the livestock purchased with plaintiff's money so fraudu- 
lently obtained by the defendants Waggoner & Hill was commingled 
with the livestock of the defendants Waggoner & Hill, and the notes, 
mortgages, liens, accounts, etc., secured upon the resale of said live- 
stock as aforesaid have been commingled with the property and effects 
of the defendants Waggoner & Hill in their livestock business until 
a t  the present time such small amount, if any there was, originally put 
in the business by Waggoner & Hill cannot be distingushed or separated 
from the general funds of the business of Waggoqer & Hill, and that  
the commingling of the money and property as aforesaid which was so 
fraudulently obtained, was done with the full knowledge of Waggoner 
& Hill. 

And thereupon confirmed and continued the appointment of the re- 
ceiver as set forth in the record. From this order defendants Waggoner 
& Hill, having duly excepted, appealed to this Court. 

Swink, Clement & Hutchins, and 0. T. Efird f o ~  plaintiff. 
Parrish & Deal and iMcMichaeZ, Johnson & McMichael for defendants. 

HOKE, J. In  Mfg. Co. v. Summers, 142 N.C. 202, i t  was 
(301) held: "When a man's property has been o~ta ined  from him by 

actionable fraud or covin, the owner can follow and recover it 
from the wrongdoer as long as he can identify or trace i t ;  and the right 
attaches not only to the wrong-doer himself, but to any one to whom the 
property has been transferred otherwise than in good faith and for 
valuable consideration; and this applies not only to specific property, 
but to money and choses in action." 

This in the main is an equitable doctrine which, on the facts of the 
present record and like cases, is made effective by impressing a trust 
upon the property and protecting and applying same for plaintiff's 
benefit to the extent of his interest therein, and is very generally recog- 
nized in the decided cases and approved text books on the subject. 
Sumner v. Stuton, 151 N.C. 198; Edwards v. Culbertson, 111 N.C. 
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342; Avery v. Stewart, 136 N.C. 426; Baltimore Sational Bank u. 
Insurance Co., 104 U.S. 54; Sewton v. Porter, 69 N.Y. 133; Pomeroy's 
Equity Jurisprudence, sec. 1053; 39 Cyc. 172. In Culbertson's case, 
Shepherd, J., delivering the opinion, quotes with approval from Ponle- 
roy's Equity Jurisprudence as follows: 

"In general, whenever the legal title to property, real or personal, 
has been obtained through actual fraud, misrepresentations, conceal- 
ments, or through undue influence, duress, taking advantage of one's 
weaknesses or necessities, or through any other similar means or under 
any other similar circumstances which render i t  unconscientious for the 
holder of the legal title to retain and enjoy the beneficial interest, equity 
impresses a constructive trust on the property thus acquired in favor 
of the one who is truly and equitably entitled to the same, although he 
may never perhaps have had any legal estate therein; and a court of 
equity has jurisdiction to reach the property either in the hands of 
the original wrong-doer, or in the hands of any subsequent holder, until 
a purchaser of i t  in good faith and without notice acquires a higher right, 
and takes the property relieved from the trust." 

And in Sewton v. Porter, supra, Judge Andrew, speaking to the 
question said: "It is immaterial in what way the change has been 
made, whether money has been laid out in land or land laid out in 
money, or how the legal title may be placed. Equity only stops the pur- 
suit when the means of ascertainment fail, or the rights of bona fide 
purchasers for value and without notice of the trust ha\-e intervened." 
Nor is the position in the present instance materially affected by the 
suggestion made in behalf of the appellants that the defendants, members 
of the partnership, had originally invested six or seven thousand dollars 
in the business, and which, or a part of which, may be represented in the 
stock, notes, mortgages, ctc., the subject of the present litigation, the 
approved principle being that if, in cases like the present, the 
llolder of the legal title has so mingled his own with the bene- (302) 
ficiariesl property that they can no longer be distinguished, 
the trust will be declared upon the entire fund and the loss, if any, 
must fall on the perpetrators of the wrong. Lance v. Butler, 135 N.C. 
419; Wells v. Bntts, 112 N.C. 291; Walbzirn & Go. v. Timmon (e: Nissen, 
55 S.S. 436; Bank v. Ins. Co., 104 U.S. 54; 30 Cyc. 536-538, and cases 
cited. 

In this last work, the position is correctly stated as  follow^: "Where 
a trustee so mingles the trust fund or property with his own or so invests 
i t  in property together with his 0n-n that the trust fund or property 
cannot be separated or the amount of each ascertained, the whole mixed 
fund or property becomes subject to the trust except so far a. the trustee 
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may be able to distinguish or separate his own, and the burden of mak- 
ing the separation or distinction is on the trustee or his representative, 
and the rule applies as long as any portion of the fund or property with 
which the trust fund or property can be traced remains. 

Applying these principles, the facts as found by the court showing 
that the defendant partnership having corrupted the bookkeeper of 
plaintiff bank and induced him to purloin its money for their benefit 
by making false entries in his books, which has been to a large amount, 
invested in the property, the subject-matter of this litigation, the law as 
stated will impress a trust upon the property for plaintiff's benefit. 
And i t  appearing further that the safety of the fund is threatened both 
by the fraud and insolvency of defendants, holders of the legal title, 
the case comes directly within the equitable principle embodied in our 
statute on the subject, C.S. 860, and which justifies and calls for the 
appointment of a receiver to take charge of the property and conserve 
same pending the litigation. The section referred to, in subsection 1, 
provides as follows: "A receiver may be appointed, before judgment, 
on the application of either party, when he establishes an apparent 
right to property which is the subject of the action ,and in the possession 
of an adverse party, and the property or its rents and profits are in 
danger of being lost, or materially injured or impaired; except in cases 
where judgment upon failure to answer may be had on application to 
the court." See numerous authorities cited in the section. 

There is no error and the judgment of the Superior Court is 
Affirmed. 

Cited: Bank v. Crowder, 194 N.C. 315; Acceptance Corp. v. May- 
berry, 195 N.C. 516; Cocke v. Hood, 207 N.C. 18; Bright v. Hood, 214 
N.C. 420; Finance Corp. v. Lane, 221 N.C. 194; T'rust Co. v. Barrett, 
238 N.C. 586; York v. Cole, 251 N.C. 345. 

(303) 
8. A. JONES v. COUNTY BOARD O F  EDUCATION OF 

GUILFORD COUNTY. 

(Filed 11 April, 1923.) 

1. Schools - School Districts - Taxatioll-Bonds-IElections-Necessary 
Expenses-Constitutional Law. 

A school district comes within the provisions of our State Constitution, 
Art. VII ,  see. 7, requiring a majority rote of the qualifled voters therein 
for i t  to "contract any debt, pledge its faith, or loan its credit," etc., except 
for necessary expenses. 



N.C.] SPRING TERM, 1923. 

2. Same. 
The building and maintenance of schoolhouses by a school district is not 

for necessary expenses within the meaning of the Constitution, Art. VII, 
sec. 7. The construction of Art. VIII, sec. 3, State Constitution, requiring 
that public schools shall be maintained a t  least six months in e v e q  year, 
is not invoIved in case. 

3. Statutes-Interpretation-Several Sections. 
A statute should be construed as  a whole to give effect to all of the 

expressions therein used, regarding none of them as surplusage when they 
can reasonably be given effect, and the fact that the act consists of sereral 
sections is immaterial in the application of the rule of construction. 

4. Same--Schools--School Districts-Taxation-Bonds. 
Where the first section of a statute merely prescribes the means of 

ascertaining the will of the voters in a school district upon the question 
of borrowing money or issuing bonds for the erection and maintenance of 
school buildings within the district, and in other sections a re  found ex- 
pressions clearly indicating that the borrowing of money and the issuance 
of bonds was intended, the intent of the act must be gathered from the 
expressions found in its various sections, and bonds issued thereunder with 
the approval of the voters of the district a t  an election dulr held, upon 
full notice, are valid obligations of the district issuing them accordingly; 
and, also, Hcld, that a later regnactment of this statute cured its defects, 
if any therein existed. 

5. Same--Implied Powers. 
A provision of a statute authorizing a school district to borrow money 

for public school purposes implies the power incidental to the execution 
of the proper evidence of indebtedness therefor, such as  the giring of the 
corporate notes or the issuance of its bonds, with the power to levy the 
taxes necessary to pay the bonds, principal, and interest. 

6. Same--Constitutional Law-Benefits. 
The legislative authority given to a school district to borrow money 

implies the power to raise money for the public use on the pledge of the 
public credit for the designated purposes, and it  may be exercised to meet 
either present or anticipated expenses and liabilities for those purposes, 
and also to issue in return for borrowed money its obligations in any 
appropriate form, whether bonds, bills, or notes; and Held, the statute 
under construction on this appeal did not limit the sum authorized to be 
borrowed to that to be raised by the annual tax in any one year. 

7. Same. 
Where a school district has been established coterminous with the 

boundary of a countr, excepting a city and a district therefrom, and under 
legislative authority the county commissioners a t  the request of the 
county board of education have called an election, under statutory pro- 
visions, to pass upon the question of borrowing money and issuing bonds 
for public school buildings and school maintenance, etc., to be paid out of 
funds to be derived from special taxes within the school district, and a t  
the election lawfully held a majority of the qualified voters in the school 
district have approved of the question submitted to them : Held,  the 
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statute under which the tax is to be levied is not unconstitutional a s  a 
taxing of the territory of the county excepted from the school district fo r  
the sole benefit of the territory included therein, but only a taxing of that 
part of the county within the school district to be advantaged, through 
the agency of the county board of education. 

8. Statutes  - Uncertainty - Schools-School Districts-Taxation-Anto- 
matic Decrease i n  Tax Rates-Apptsal and Error .  

Where a statute authorizes a public school district to borron7 money 
and pledge its credit for the erection of schoolhouses and the maintenance 
of its schools, i ts validity is not affected for uncertainty by a p r o ~ i s o  that 
the tax rate shall auto~natically decrease upon the increase of valuation of 
property within the district; and the contingencj not having arisen i n  
this case, i t  is held that a discussion of the appellant's exception is unneces 
essary a t  this time. 

APPEAL by plaintiff from Stack, J., a t  chambers. From GUIL- 
(304) FORD. 

Controversy without action upon an agreed statement of 
facts, the substance of which is herein set out. 

On 21 February, 1921, the General Assembly enacted chapter 131 
of the Public-Local Laws of 1921, entitled ",4n act to equalize schoo1 
advantages in Guilford County, North Carolina." This act  was amended 
on 5 March, 1921 (Public-Local Laws, ch. 375), by authorizing the  
county board of education (if the original act should be approved) 
to appoint t ~ o  additional members of said board, and again a t  the  
Extra Session 1921 of the General Assembly by changing the form of 
the ballot prescribed in section one and by incrrlasing the maximum 
amount of the indebtedness to he incurred from $250,000 to $500,000. 
On 6 March, 1922, a t  the request of the county board of education the 
board of county commissionm called an election and submitted to the 
qualified voters in the designated territory the cluclstion of levying and 
annually collecting in said territory :L special tart not to exceed ten 
cents on property valued a t  $100 for building purposes and not to exceed 
fifteen cents on a like valuation for school maintenance, in addition t o  
the school taxes then authorized, except as otherwise provided in the 
act. The election was held on 25 April, 1922, and a majority of the 
qualified voters voted "For abolishing all local school taxes and adopting 
a county-wide equalizing tax." in accordance with the provisions of the 

original act and the amendments thereto Notice of the elec- 
(305) tion was given as followc: 

The General Assembly of North Carolina having ratified, on 
21 February, 1921, "An act to equalize school ad7:antages in Guilford 
County, North Carolina," the same having been amended by an act 
ratified 14 December, 1921, and the county board of education, in ac- 
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cordance with section one of said act, and amendments thereto, having 
made written request for an election to be held, i t  is ordered that the 
election be held on Tuesday, 25 April, 1922, to ascertain the will of the 
people whether all special school taxes in Guilford County outside of the 
city of Greensboro and the township of High Point be repealed, and 
that an additional tax of not exceeding ten cents on the $100 valuation 
of property for building purposes, and not exceeding 15 cents on the $100 
valuation of property for school maintenance be annually levied and 
collected in all of Guilford County, wit11 the exception of the city of 
Greensboro and the to~vnsliip of High Point. That a t  said election those 
who favor equalizing scliool advantages in Guilford County by abolishing 
all local taxes and substituting in lieu thereof the county-wide tax shall 
vote a ballot on which shall be written or printed the words: "For 
abolishing all local scliool taxes and adopting a county-wide equalizing 
tax," and those opposed a ballot on which shall be written or printed the 
words: "Against abolishing all local school taxes and adopting a county- 
wide equalizing tax." 

Chapter 375, Public-Local Laws of 1921 chapter 38 of Public- 
Local Laws, Extra Session of 1921, were not enacted in the matter 
provided by Art. 11, sec. 14, of the Constitution of North Carolina, but 
on 26 February, 1923, the General Assembly enacted and ratified an 
act which is entitled ''An act to reenact an act entitled 'An act to 
equalize school advantages in Guilford County, North Carolina,' ratified 
21 February, 1921, and the acts amendatory thereof, and also to vali- 
date proceedings taken under said acts, and to provide for the issuance 
of obligations to evidence indebtedness authorized by said acts and 
proceedings." This action express terms regnacts chapter 131, Public- 
Local Laws of 1921, and the amendments thereto, and ratifies and 
validates the election held on 25 April, 1922. I t  also provides that when 
the county board of education shall borrow money under the provisions 
of section seven and the amendments the board may issue in its corpo- 
rate name negotiable bonds, notes, or other evidence of indebtedness 
and to renew or fund such obligations from time to time by issuing 
other obligations of like character, the total amount not to exceed 
$500,000. Provision is made for the form and denomination of such 
obligations, the payment of the interest thereon, the matter of sale, the 
funds out of which payment shall be made, and the tax to be levied. 
Section 4 is as follows: "A majority of the qualified voters in the terri- 
tory subject to the said special tax, having, a t  the said election 
held on 25 April, 1922, approved by statutes hereby reEnacted, (306) 
including the provisions of said statutes authorizing the bor- 
rowing of money for erecting and equipping school buildings, no further 
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election shall be necessary to enable the county board of education of 
Guilford County to issue obligations as herein provided." 

The defendants, acting as the county board of education of Guilford 
County, are about to borrow $500.000 and issue serial bonds in the 
corporate name of said board of education in said amount, pursuant 
to section 7 of said chapter 131 of the Public-Loccl Laws of 1921, regu- 
lar session, as amended by said chapter 38 of the Public-Local Laws of 
1921, Extra Session, and also pursuant to the said vote of the people 
and the said act ratified 26 February, 1923; and they will do so unless 
restrained by an order of this Court, and the said bonds -dl be issued 
in the present year, and will be made payable in annual installments 
beginning one year after the date of issue of the bonds and ending not 
exceeding thirty years after said date of issue. 

The present assessed valuation of taxable property upon which the 
special tax of not exceeding ten cents on the $100 valuation of property 
for building purposes is authorized by section 1 of said chapter 131 of 
the Public-Iiocal Laws of 1921, regular session, to be levied, is between 
$60,000,000 and $70,000,000, and the said tax for the present year wilI 
therefore amount to between $60,000 and $70,000. On 21 February, 
1921, when said act was enacted and took effect, the assessed valuation 
of said taxable property was substantially the same as said present 
assessed valuation. 

The action was brought to enjoin the defendant from issuing the 
proposed bonds. His Honor refused t,he plaintiffs motion for an in- 
junction and adjudged that the bonds would be valid obligations when 
issued pursuant to the several acts referred to herein. The plaintiff ex- 
cepted and appealed. 

R. M.  Robinson for the plaintiff. 
John N.  Wilson for the defendant. 

ADAMS, J. The plaintiff contends that the defendant has no legal 
right either to borrow money or to issue bonds for the purposes stated 
in the case agreed and assigns in support of his position four distinct 
grounds, each of which requires investigation. 

1. His first proposition is this: At  the election held on 25 April, 
1922, the vote was confined to the question of levying a tax and did not 
include that of borrowing money or issuing bonds, and hence both bor- 
rowing the money and issuing the bonds are inhibited by the organic 

law. The constitutional provision relied on as the basis of the 
(307) proposition is as follows: "No county, (city, town, or other 

municipal corporation shall contract any debt, pledge its faith 
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or loan its credit, nor shall any tax be levied or collected by  any officers 
of the same except for the necessary expenses thereof, unless by a vote 
of the majority of the qualified voters therein." Const., Art. VII, sec. 7. 

I t  has been held tha t  a taxing district of the character described is 
within this constitutional provision and that  the subject of the proposed 
tax is not a necessary expense; in fact, the  defendant does not contend 
that  i t  is. The requirement tha t  public schools shall be maintained a t  
least six months in every year is not involved. Const., Art. VI I I ,  sec. 3 ;  
TYilliams v. Comrs., 176 N.C. 554: Bennett v. Comrs., 173 N.C. 625; 
Ellis v. Trustees. 156 N.C. 10. The plaintiff's proposition must there- 
fore be dealt with upon the assumption that  the proposed indebted- 
neqs is not to be incurred for an expense which is necessary within the 
meaning of the constitutional inhibition. 

I t  is true, as contended by the plaintiff, that  the  first section of the 
original act merely prescribes the means of ascertaining the will of the 
voters and does not in express terms embrace the question either of 
borrowing money or issuing bonds; but in several other sections are 
found the two expressions "If a majority of the qualified voters favor 
the additional school tax" and "If this act  is approved by a majority of 
the qualified voters." These expressions are not to be treated as sur- 
plusage, but on the contrary as importing special significance. I n  order 
to discover and give effect to the legislative intent we must consider the 
act  as a whole, having due regard to each of its express provisions; 
for there is no presumption tha t  any provision is useless or redundant. 
That  the act consists of several sections is altogether immaterial on the 
question of its unity. ''The construction of a statute can ordinarily 
be in no wise affected by the fact that  i t  is subdivided into sections or 
titles. A statute passed as a whole and not in parts or sections and is 
animated by one general purpose or intent. Consequently the several 
parts or sections of an act are to be construed in connection with every 
other part or section and all are to be considered a s  parts of a connected 
whole and harmonized, if possible, so as to  aid in giving effect t o  the 
intention of the  lawmakers." 25 R.C.L. 1009, sec. 248. 

The only way in which the will of the voters was to  be ascertained 
is found in the first section of the act referred to, and in this way and 
by this method a majority of the qualified voters manifested their 
approval, not only of the proposed additional tax, but of all the pro- 
visions of the act which were necessary to accomplish the ultimate 
legislative purpose. For not only as a public-local law, but as a law 
particularly mentioned in the published notice of the election, did the 
original act impart to every voter constructive notice of all (308) 
its provisions. 
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We must therefore assume that those who voted in the election 
knew that approval of the act would be equi~alent  to authorizing 
the defendant with the sanction of the Legislature to borrow money for 
the purposes set out in section seven; and the power to borrow money 
implies the power incidentally to execute the proper evidence of the in- 
debtedness so incurred. In  Charlotte v. Shepard, 122 N.C. 602, it is held 
that where a municipal corporation by authority of the Legislature and 
the approval of a majority of the qualified voters acquires the right to 
create a debt and issue bonds, it is clothed with power to levy the taxes 
necessary to pay the bonds and the accruing interest. There the Court 
says: "When such corporation has thus acquired the right to create 
the debt and to issue the bonds, this power carries with i t  the power to 
levy the taxes necessary to pay said bonds and the accruing interest 
thereon. Rawls County Court v .  U .  S., 105 U.S. 733; U .  S. v. New 
Orleans, 98 U S .  381. It is admitted that these cases are direct authority 
for this position, if there is no public law to the ccntrary, but it is sug- 
gested that Art. VII,  sec. 7 of the Constitution, provides otherwise, 
and therefore the doctrine declared in these cases does not apply, and 
that i t  is necessary that the power to tax should be expressly granted 
in the legislative act. We do not think Art. VII,  sec. 7, nor any other 
provision of the Constitution, contains any such requirement as this. If 
it did, we would feel bound by it, no matter what might be held to be 
the general rule in other jurisdictions. That  clause of Art. VII,  sec. 7 
of the Constitution, if intended to have any sepa-ate and independent 
meaning, was only intended to apply to such indebtedness as had not 
been submitted to the vote of the people." 

In  Slocumb v .  Fayetteville, 125 N.C. 362, i t  Eppears that the de- 
fendant was authorized to create a municipal debt, but was not expressly 
empowered to leky the tax necessary to pay the bonds; and it was held 
on appeal that if a municipal corporation has the power to create a 
debt it has also the right to levy the necessary t a r ,  because such right 
attaches by necessary implication. If the right to create a debt carries 
with i t  the power to levy a tax to provide for payment, a fortiori does 
the right to levy a tax with which to pay back bcrromed money essen- 
tially imply the right to issue the proper evidence of such obligation. 
Indeed, there are decisions which uphold the princple that a municipal 
corporation which has contracted or is authorized to contract a valid 
debt is empowered also to issue bonds as evidence of such debt. Bennett 
v. Comrs., supra; Comrs. v. Webb,  148 N.C. 120; McCless v. Meekins, 
117 N.C. 34; Tuclcer v. Raleigh, 75 N.C. 267; Parvin v .  Comrs., 177 N.C. 
508; Riddle v .  Cumberland, 180 N.C. 321. 

The fact that the indebtedness may have been incurred for neces- 
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sary expense does not affect the relevancy of the principle 
discussed in these decisions, because in the instant case there (309) 
is no controversy as to the regularity of the election or tlie proper pas- 
sage of the act under which i t  was held. 

JTe have not referred to the act  ratified 26 February, 1920, because 
in our judgment tlie defendant without its aid had the legal right to 
issue the bonds, but by this act the former laws are reenacted and 
the defendant is given express power to issue the necessary bonds in 
its corporate name. I n  this way the right is doubly assured. The plaintiff, 
as we understand, does not question the power of the Legislature to  
enact this statute. Belo v. Comrs., 76 K.C. 489; Anderson v. Wzlkins, 
142 N.C. 154; Edwards v. Comrs., 183 N.C. 58. 

2. The plaintiff argues, in the second place, that  even if the approval 
of the proposed tax implies the power to borrow money the defendant 
cannot borrow in any one year any amount in excess of that  which 
may be raised by the annual tax. He contends tha t  the words "borrow 
money" are generally understood to refer to short-term loans in antici- 
pation of current revenue as distinguished from long-term bond issues; 
but  we do not think they are limited to this sense. They imply the 
power to raise money for the public use on the pledge of the public 
credit, and s ~ c h  power may be exercised to meet their present or 
anticipated expenses and liabilities. As held in the Legal Tender Cases 
i t  may be exercised to issue in return for borrowed money obligations 
in any appropriate form, whether bonds, bills, or notes. 110 U.S. 421. 
The right to borrow money as applied to a municipal corporation is a 
power to create indebtedness and prorure for its payment funds from 
others to be paid a t  a future date. Orchard v. School District, 14 Keb. 
378. It is evidently in this sense that  the term is used in section seven, 
for the amended proviso obviously contemplates the possibility of an 
indebtedness very much in excess of the amount to be derived from any 
tax which may be annually levied and collected. 

3. The plaintiff next says tha t  the bonds, if issued in the name of 
the defendant, would in effect become the obligations of the county 
and that  the General Assembly could not authorize the creation of a 
county obligation for the benefit of a taxing district which does not in- 
clude the entire county. I n  support of the proposition he cites Comrs. v. 
Boring, 175 N.C. 105, and Comrs. v. Lacy, 174 N.C. 141. 

The difference between these cases is merely formal and in only one 
or two phases to which we shall advert are they apparently relevant 
to the question here presented. I n  substance they announce the doc- 
trine that  the Legislature is nrithout power to require a county to give 
its binding obligation for the payment of money on the application and 
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vote of a township or road district for the construction and 
(310) maintenance of the roads of such township or district, since 

i t  is not  within the legislative power to tax one community 
or local taxing district for the exclusive benefit of another. And in 
Boring's case, Walker, J . ,  adopts a quotation from Cooley on Taxation 
to the effect tha t  the taxing district through whirh the tax is to be 
apportioned must be the district which is to be benefited by its collec- 
tion and expenditure. This is exactly what the  ac t  o: 1921 provides. The 
taxing district is not coterminous with the county and is not a political 
entity. I t  was provided therefore tha t  the obligations of the district 
should be issued in the corporate name of the defendant and tha t  they 
should be paid out of funds to be derived from the tax levied only in 
the district for building purposes or out of the special annual tax for 
building purposes authorized by  the original ac t  and the amendments. 
This is the only way devised for paying back the  money to be borrowed, 
and we find nothing in the record which justifies the conclusion that  the 
bonds when issued will become the general or unrestricted obligations 
of the defendant or of Guilford County. The special purpose of the tax 
is to erect buildings and maintain schools within the taxing district 
and these things are to be accomplished through the agency of the 
county board of education. Fnison v. Comrs., 171 K.C. 411. 

4. The proviso in the first section of the original ac t  is in this 
language: Provided, tha t  if the General Assembly cr the board of com- 
missioners by authority of the General Assembly shall order a general ' 
increase in the valuation of property in said tenitory, then i t  shall 
operate to automatically decrease by the same percentage the maximum 
rates fixed in this section and vice versa. 

The plaintiff contends that  this proviso is void for uncertainty and 
that  the entire ac t  for this reason is ineffective. We  do not concur in 
this conclusion. Comrs. v. Boring, supra. Moreover, i t  is altogether pos- 
sible tha t  no contingency will arise requiring judicial construction of the 
proviso and i t  is unnecessary a t  this time to discuss a question which 
is purely academic. 

Finding no error we affirm the judgment. 
Affirmed. 

Cited: Greene County v. R. R., 197 N.C. 423; Wolfe v. Mt. Airy, 
197 N.C. 451; Walker v. Bakeries, 234 N.C. 442. 
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W. C. REDDIKG ET rrx. v. CHARLES F. DUXN. 
(311) 

CHARLES 3'. DUSN v. W I L L  LYNCH AND LULA LYNCH. 

(Filed 18 April, 1923.) 

Appeal a n d  Error-Rules of Court-Dismissal-Motions-Reinstatement. 
A motion to reinstate a case on appeal that has been dismissed on 

appellee's motion, for nonconformity with the rules of Court requiring the 
record to be indexed, and to show the appellant's exceptions under proper 
assignments of error, etc., in accordance with the manner specified, will be 
denied, when the granting of the motion would not cure the fatal defects 
upon which the appellee's motion had been granted. 

MOTIONS to reinstate appeals heretofore dismissed a t  the present term. 

Chas. F. Dunn, in propn'a persona, for movant. 
No counsel contra. 

STACY, J. The appeals in these cases were dismissed a t  the present 
term for noncompliance with the rules governing appeals of this Court, 
as was also the appeal in Bunn and Anderson v. Dunn, ante, 108. The 
appellant concedes his failure to comply with the rules, but now states 
that he has three or four thousand dollars invested in other tax certifi- 
cates, similar to those under consideration here, and that a decision on 
the merits in these cases would be quite beneficial to him in determining 
the validity of his remaining tax certificates and tax deeds. He also 
alleged that the irregularities, which brought about a dismissal of his 
appeals, were not due entirely to his neglect and that they were not 
discovered by him in time to have the same corrected before the cases 
were called for argument in this Court. He therefore files a motion in 
each case to reinstate the appeal. The objections urged by the appellees, 
when the cases were before us, ~ o u l d  not be cured by a reinstatement of 
the appeals and hence the motions must be denied. 

Alovant further says in explanation of his failure to group his assign- 
ments of error and to discuss the exceptions in his brief, as pointed out 
in the opinion dismissing the appeals, that he was advertent to this rule, 
but was under the impression that such was not necessary where only 
one question was involved on the appeal. In  regard to this, he says: 
"I cannot just here name the volun~e I saw this in, but it is somewhere 
in the volumes which I have read from 140 to 183 inclusive." -4ppellant 
doubtless has in mind the cases of Bessenter Co. v. Hardware Po., 171 
N.C. 728; Greensboro v. McAdoo, 112 N.C. 359; Wallace v. Salisbury, 
147 N.C. 58, and others to like effect, holding that no assignment of 
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error is necessary where there is but  a single exception and this is pre- 
sented by the record, nor where the case is heard below on an agreed 

statement of facts, nor when the exception to the judgment is 
(312) the only one taken and the appeal itself is an exception thereto. 

C.S. 643, and cases cited thereunder. And if this were the only 
irregularity appearing on the record, appellees' motions to dismiss would 
have been denied in the first instanccb. Bu t  the Eatal defect was in 
bundling all three cases together and printing them, with the briefs in- 
cluded, in one pamphlet, or record, and this without any proper index 
or guide to assist us in locating the exceptions, orders, judgments, etc. 
M.oreover, we observe, from the briefs filed, tha t  the "one question" 
mentioned by appellant is not directed or confined to  the validity of the 
judgment or order in each case. 

The rules of practice, as revised and adopted a t  the Fall Term, 1917, 
will be found in the 174th volume of our Reports, beginning on page 
827. Rule No. 34, as subsequently amended, will be found in 182 N.C. 
922. 

Motions denied. 

MINSIE SHORE ARD HUSBAKD, CHARLES SHORE, V. LULA HOLT. 

(Filed 18 April, 1923.) 

1. Actions-Misjoinde-Parties-Causes of Action-]Husband and  W i f e  
Demurrer-Dismissal-Retention Upon Terms-Courts-Statutes. 

An action brought by the wife in which her husband has joined, each 
independently seeking to recover from the defendant the Value of their 
services separatively rendered, upon a quantunz meruit, is  a misjoinder 
both of parties plaintiff and causes of action, which will ordinarily be 
dismissed upon demurrer; but the court may sustain the demurrer and 
permit the defect to be cured by an amendment and the wife's cause 
proceeded with upon such terms a s  it  considers just. C.S. 516. 

2. Same - Pleadings - Amendments - Appeal a n d  Er ror  - Remanding 
Cause-Procedure. 

While the husband is not a necessary party to his wife's action to 
recover for the value of her services rendered upon a quantum meruit, 
C.S. 2513, his joinder therein a s  a party plaintiff is not improper; and 
where he has alleged an independent cause of action upon a quantum 
meruit, the Supreme Court, on appeal, in the exercise of its discretion, 
may remand the cause with direction that the allegations of the complaint 
as  to the statement of the husband's cause be stricken out and the action 
of the wife proceeded with. 
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APPEAL by defendant from Harding, J., a t  November Term, 1922, of 
GUILFORD. 

Civil action to  recover upon a quantum meruit for services rendered 
and for an accounting. 

The defendant demurred upon the ground that  there was a 
misjoinder, both of parties and of causes of action. Demurrer (313) 
overruled. Defendant excepted and appealed. 

X o  counsel appearing for p1ainti.s. 
John A. Barringer for defendant. 

STACY, J .  The feme plaintiff alleges that  in 1908 she  as a ward of 
the Children's Home Society of North Carolina, Inc.,-being only ten 
years old a t  that  time-and that  she was induced to go and live in the 
home of the defendant with the assurance tha t  she, the feme plaintiff, 
would be adopted as a child of the defendant and thereby become entitled 
to receive, a t  the death of the defendant, a child's share of her estate. 
The plaintiff, relying upon this promise, changed her name, went into 
the home of the defendant and rendered every kind of service required 
of her by the defendant. She alleges tha t  she cooked, washed dishes, 
milked the cow, nursed the defendant's husband in his sickness, attended 
to Inany of the chores about the house, worked in the cotton mill and in 
the cigar factory and turned over her wages to the defendant. 

On 1 August, 1915, the feme plaintiff was married to Charles Shore, 
who also worked for the defendant for a period of eight months imme- 
diately thereafter. Plaintiff later learned that  she had not been legally 
adopted by the defendant, and it is alleged that  the defendant has now 
disavowed her intention to carry out her promise. 

The feme plaintiff brings this action to recover upon a quantum meruit 
for the value of the services rendered by her to the defendant under the 
promise of r e ~ a r d  as above set out. For the right to maintain her 
action, she relies upon the line of cases of which the following are repre- 
sentative: Hayman v. Davis, 182 N.C. 563; McCurry v. Purgason, 170 
N.C. 463; Debnlhl v. Trust Co., 172 N.C. 839; Patterson v. Franklin, 
168 N.C. 75; TYinlcler v. Killian, 141 N.C. 575; Whetstine v. IYllson, 
104 S . C .  385 ; Miller v. Lash, 85 N.C. 51. 

Charles Shore is joined as a coplaintiff with his wife; and, in the 
present suit, coupled with his wife's complaint, he has set up a separate 
and independent cause of action for services rendered by him and for 
an accounting for the eight months he was with the defendant. 

The basis of the demurrer is that  there is a misjoinder, both of parties 
and of causes of action. Where this occurs, i t  has been held with us tha t  
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the demurrer should be sustained and the action clismissed. Roberts v. 
Mfg. Co., 181 N.C. 204; Thigpen v. Cotton Mills, 151 N.C. 97. Clearly, 
the ttvo causes of action are separate and distinct; and, if the feme plain- 
tiff's husband has been improperly joined as a party plaintiff in her suit, 
the demurrer should be sustained and the action dismissed under author- 

ity of the cases just cited. But if the joinder of the husband, 
(314) as a formal party, in the wife's suit, is a matter of no special 

moment, as was said in Patterson v. Franklin, 168 N.C. 77, it 
would seem that she should be allowed to proceed on her cause of action 
with the allegations of her husband stricken from the complaint. 

When several causes of action have been imprope-ly united, the Court 
may sustain the demurrer and permit the defect to be cured by amend- 
ment, or order a division, upon such terms as are just, under authority 
of C.S. 516. Gattis v. Kilgo, 125 N.C. 133. 

True, in Lipinsky v. Revell, 167 N.C. 508, it was said that the hus- 
band was not a necessary or even a proper party to an action of this 
kind, but this n-as unnecessary to the decision in that case and hence 
the statement that he was an improper party must be considered as no 
more than an obifer dictum. That  he is not a necessary party is estab- 
lished by all the decisions on the subject (C.S. 2513), but in Sandlin v. 
City of Wilmington, ante, 257, it was suggested, on the peculiar facts 
there presented, that the husband might not be an improper party in an 
action brought by his wife to abate a nuisance. See, also. Craddock v. 
Brinkley, 177 N.C. 127; Kirkpatrick v. Crutchfield, 178 N.C. 352, 
and Price v. Electric Co., 160 N.C. 450. 

While the demurrer should have been sustained for a misjoinder of 
the two causes of action, we are of opinion that the feme plaintiff's suit 
should not be dimissed. 

In the present condition of the pleadings, we will remand the cause 
for further action along the lines suggested in this opinion; such pro- 
cedure being permitted in the exercise of our discretion. Humins v. 
Waters, 154 N.C. 444. 

Let one-half the costs of this appeal be taxed against the plaintiffs 
and one-half against the defendant. 

Remanded. 

Cited: Evans v. Davis, 186 N.C. 46; Brock v. Brock, 186 N.C. 55; 
Weaver v. Kirby, 186 N.C. 391; Wood v. Wood, 186 N.C. 560; Hin- 
nant v. Power Co., 189 N.C. 125; Robinson v. Williams, 189 N.C. 256; 
Rogers v. Rogers, 192 N.C. 52; Harrison v .  Transit Co., 192 N.C. 546; 
Killian v. Hanna, 192 N.C. 20; Bank v. Angelo, 192 N.C. 578; Brown v. 
Williams, 196 N.C. 250; Sasser v. Bullard, 199 N.C. 563; Warden v .  
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Andrews, 200 N.C. 330; Lipe v. Trust Co., 207 N.C. 796; Mills v. Bank, 
208 N.C. 674; Brown v. Brown, 213 N.C. 347; Robertson v. Robertson, 
215 N.C. 564; Burleson v. Burleson, 217 N.C. 339; Schnepp v. Richard- 
son, 222 N.C. 230; Neal v. Trust Co., 224 N.C. 106; Helmstetler v. 
Power Co., 224 N.C. 824; Sparks v. Sparks, 230 N.C. 717; Teague v. 
Oil Co., 232 N.C. 470; C a s ~ y  v. Grantham, 239 N.C. 130; Etheridge v. 
Wescott, 244 N.C. 643; Gaines v. Plywood Corp., 253 N.C. 103; Doub v. 
Hauser, 2.56 N.C. 337. 

- (315) 
PLANTERS BANK AND TRUST COMPANY v. ANSIE 

PIPKIN YELVERTON. 

(Filed 18 April, 1923.) 

1. Appeal and  Error-Issues-Courts. 
The submission by the court to the jury of a greater numbrr of iscurs 

than those tendered by the appellant, to enable the parties to have the 
full benefit of their contentions to the jury, cannot be held for reversible 
error. 

2. Bills and  Notes-Negotiable Instruments-Fraud-Promises-Repre- 
sentations. 

While the failure to perform a promise in the future cannot, as a general 
rule. be the basis of setting aside a transaction for fraud, it  is otherwise 
if the fraud be predicated upon the nonperformance of a promise and 
the promise is shown to have been a deoice to accomplish the fraud; 
and where the defendant has been induced to give her promissory note 
for shares of stock in a corporation being organized, upon the false assur- 
ance that the stock was to be pooled and afterwards sold to subscribers, 
and that she would not have to pay anthing upon the note, it may be shown 
as  evidence of fraud to invalidate the note, in the hands of a holder 
with notice of and bound by the defendant's equities, that the promise was 
made only as a design to procure the note, and without the promissor's 
intention to fulfill it. 

8. Bills and  Notes - Negotiable Instruments - F'raud - Cancellation - 
Damages. 

One who has given her note induced by the fraudulent promise of an- 
other, upon which she has relied, and sufficient to invalidate the instrument, 
has the right to the cancellation of the instrument and avoid liability 
thereon. 

4. Bills and  Notes - Negotiable Instruments - Endorsement-Equities- 
Statutes. 

Where the maker executes her promissory note to her own order and 
delivers it without endorsement, any person thereafter acquiring the 
instrument without endorsement takes i t  subject to the equities existing 
between the original parties, C.S. 3004, 3030; the Statute requiring that 
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where the instrument is "payable to order" it is negotiated by the endorse- 
ment. C.S. 3010. 

5. Bills and  Sotes-Negotiable Instrument,s-Endors;ees--Fraud-Plead- 
ings-Burden of Proof. 

The burden of proof is on the plaintiff suing upon a negotiable note a s  
endorsee to establish the endorsement by a prepondei-ance of the evidence, 
when the defendant denies the endorsement and pleads fraud. 

6. Appeal and  Error-Instructions-Evidence-Immaterial Variations. 
An immaterial variance between the judge's statement of appellant's 

evidence in his charge and that given upm the stand will not be held for  
reversible error. 

7. Bills and Notes-Segotiable Instruments-Equitie8eF'raud-Evidence 
-Verdict. 

Where i t  is establishrd by the verdict of the jury that the plaintiff 
acquired the negotiable instrument sued on without mdorsement and with 
hnowledge of the equities existing between the original parties that would 
invalidate it  for fraud, the admission of evidence relo ting to the alteration 
of the note after its delivery becomes immaterial. 

8. Instructions-Statutes-Appeal a n d  Error. 
Where the trial judge has instructed the jury cclrrectly but generally 

on the essential features of the cases, the charge will not be held for  
error upon appellant's exception that he had not explained to the jury 
the legal principles in conformity with the provisions of C.S. 5M, when 
he has not submitted in apt  time correct special prayers for instruction 
to such effect. 

APPEAL by plaintiff from Allen, J., a t  the October Term, 
(316) 1922, of WAYNE. 

The plaintiff alleged that the defendant executed and there- 
after endorsed and transferred to it, before matur~ty,  her promissory 
note in words and figures as follows: 

" $5,000. May 26, 1920. 
Nov. 15, 1920, after date, I, we, or either of us, promise to pay to 

the order of myself the sum of Five Thousand Dollars, for value received, 
payable a t  Planters Bank & Trust Company, F r m o n t ,  N. C., with 
interest from date a t  the rate of 6 per cent per annum until paid. The 
makers and endorsers of this note hereby waive demand of payment, 
protest and notice of protest, and hereby consent t h , ~ t  time of payment 
may be extended without notice thereof. 

ANNIE PIPKIN YELVERTON.)' 

The defendant denied both the execution and the endorsement of the 
note, and alleged that the Cushing Petroleunl Company by means of 
false and fraudulent representations had induced her to agree to execute 
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her note upon the express agreement tha t  its delivery should be con- 
ditioned upon the company's holding i t  until after the first of October 
and until the "pool stock" should be offered for sale to discharge the 
note; that  the note had been materially altered since last seen by the  
defendant; that  the sale of the stock was unlawful because the Petroleum 
Company was subject to and had not complied with C.S. 6363-6475 
inclusive; tha t  there was no contract in writing between the company 
and the defendant; tha t  the company received a co~nmiesion greatly in 
excess of the commission allowed by law; and tha t  the note, if executed, 
was illegal, null and void. The issues were answered as follows: 

"1. Was the note introduced in evidence by the plaintiff signed by 
the  defendant, Annie Pipkin Yelverton, as maker? Answer: 'Yes.' 

"1y2. Did she endorse said note on the back? Answer: 'KO.' 
"2. If so, was the signature as maker of said note obtained by the 

agents of the Cushing Petroleum Company by misrepresentation and 
fraud? Answer: 'Yes.' 

"3. If so, is the plaintiff bank the innocent holder of said note in due 
course and without notice of infirmities? Answer: 'No.' 

"4. Was the note, after delivery t o  the said agents, altered by the 
insertion without the authority of the defendant of the words: 'Planters 
Bank & Trust  Company, Fremont, N. C.?' Answer: 'Yes.' 

"5. If so, did the plaintiff have notice of i t? Answer: 'No.' " 
Judgment for the defendant. Appeal by the plaintiff. 

Langston, Allen & Taylor for the p1ainti.f. 
Dickinson & Freeman for the defendant. 

ADAMS, J. The first fifteen exceptions relate to the admission 
or rejection of evidence and require no special discussion. The (317) 
evidence excepted to was competent as tending to show such 
knowledge by the plaintiff of the defendant's equities as amounted to 
bad faith in taking the note, or fraud in procuring its execution, or some 
incidental circumstance in corroboration of other testimony; and the 
excluded evidence which is the subject of exceptions 10, 11, and 11% 
was not in any view competent against the defendant. 

Equally untenable are the defendant's several exceptions to the issues 
which were submitted to the jury. The plaintiff tendered three, but  the 
court submitted six with the manifest purpose of enabling the parties to 
have the full benefit of all their contentions before the jury. On what 
ground the plaintiff can legitimately complain of this is not perceived. 
Patterson v. Illills, 121 N.C. 258; Pretzfelder v. Ins. Co., 123 N.C. 
164; Straus v. Wilmington, 129 N.C. 9 9 ;  Holler v. Tel. Co., 149 N.C. 
337; Brewer v. Ring, 177 N.C. 476. 
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Exceptions 24 to 29% are addressed to the court's refusal to give 
certain prayers for instructions. The plaintiff clrzims to have been 
entitled to  these instructions principaly on the ground that there is no 
sufficient evidence of fraud, and for this reason i t  becomes necessary to 
examine the defendant's allegations as well as the evidence tending t o  
support them. The defendant alleges: "That on or about 26 May, 
1920, agents of the Cushing Petroleum Company approached the de- 
fendant and represented to her that the said company was offering for 
sale a limited amount of its capital stock known and designated by said 
company as 'pool stock'; that this pool stock was to be released for 
transfer or sale on 1 October, 1920, and that immediately after the 
release of said pool stock or contemporaneoi~sly with said release, the 
capital stock of the company would be offered fclr sale on the open 
markets; that if the defendant would execute a nole to said company, 
certain shares of said pool stock would be issued by the company in her 
name and attached to said note which was to be held by said company 
and not to be transferred or sold; that upon the ."elease of said pool 
stock a sufficient number of shares of the pool stock issued in the name 
of the defendant would be sold to pay off and discharge the said note of 
the defendant and the balance of the unsold stock would then be issued 
and delivered to the defendant; that the said agent further represented 
to the defendant that the property and other assets of the company so 
far exceeded its liabilities that when said stock was offered for sale its 
market value would be nearly three times its par value; that all of 
said representations were false and untrue, and were made with the 
intent and purpose of defrauding the defendant in the sale of said stock 
to her, as the defendant is informed and believes, and therefore alleges." 

She further alleges that by these representationls she was deceived 
and induced to agree to execute her note with the express un- 

(318) derstanding that it should be held by the I'etroleum Company 
until after the first day of October and until the "pool stock" 

should be offered for sale; that when the capital stock was sold the 
note and the "pool stock" which was not sold to discharge the note 
should be returned, and that the company failed and refused to abide 
by and perform its agreement. 

There was evidence tending to show that the agents of the Petro- 
leum Company when soliciting the execution of the note told the 
defendant she would never be called on for any money; that they wanted 
her to lend them her credit by executing the note which they agreed to 
return to her prior to the first day of October with certificates of stock 
attached; that they said they had made arrangements to take care of 
her note; that she "would not have to pay a penny"; that she never 
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endorsed the note; and that i t  was altered by the insertion of "The 
Planters Bank & Trust Company" after she had signed it. 

As a general rule fraud cannot be predicated upon promissory repre- 
sentations (Pritchard v. Dailey, 168 N.C. 330) because a promise 
to perform an act in the future is not in the legal sense a representation, 
but it may be predicated upon the nonperformance of a promise when 
the promise is a device to accomplish the fraud. 12 R.C.L. 254 et seq. 
The question involves the promissor's state of mind as a fact (for such 
condition of mind is a fact) and a misrepresentation of the state of one's 
mind is therefore a misstatement of an existing fact. 26 C.J. 1093; 
8 W.L.R. 570. The principle is thus stated in Hill v. Gettys, 135 
N.C. 373: "The general rule in regard to promises is that they are 
without the domain of the law, unless they create a contract, breach of 
which gives to the injured party simply a right of action for damages, 
and not a right to treat the other party as guilty of a fraud. But that 
proceeds upon the ground that to fail to perform a promise is no 
indication that there was fraud in the transaction. There may, how- 
ever, have been fraud in i t ;  and this fraud may have consisted in 
making a promise with intent not to perform it. To profess an intent to 
do or not to do, when the party intends the contrary, is as clear a 
case of misrepresentation and of fraud as could be made. A promise 
is a solemn affirmation of intention as a present fact." 1 Bigelow on 
Fraud 484. (The author is discussing, of course, civil remedies.) 

"When a promise is made with no intention of performing it, and for 
the very purpose of accomplishing a fraud, it is a most apt and effectual 
means to that end, and the victim has a remedy by action or defense." 
Goodwin v. Horne, 60 N.H. 485. 

"The intent is always a question for the jury, and to determine 
whether the intent was fraudulent the jury have necessarily to look to 
the circumstances connected with the transaction or those immediately 
preceding or following it." Des Farges v .  Pugh, 93 N.C. 31; 
53 Am. Rep. 446. 

And in Whitehurst v. Ins. CO., 149 N.C. 273, it is said: "It is 
(319) 

not always required, for the establishment of actionable fraud, that a 
false representation should be knowingly made. It is well recognized with 
us that, under certain conditions and circumstances, if a party to a bar- 
gain avers the existence of a material fact recklessly, or affirms its exist- 
ence positively, when he is consciously ignorant whether it be true or 
false, he may be held responsible for a falsehood; and this doctrine is 
especially applicable when the parties to a bargain are not upon equal 
terms with reference to the representation, the one, for instance, being 
under a duty to investigate, and in a position to know the t n ~ t h ,  and the 
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other relying and having reasonable ground to rely upon the statements 
as importing verity. Modlin v. R.  R., 145 N.C. 218; Ramsey v. Wallace, 
100 N.C. 75; Cooper v. Schlesinger, 111 US. 148; Pollock on Torts, 
7 Ed. 276; Smith on Fraud, 277, sec. 3;  Kerr on 'Fraud and hiistake, 
68." 

These principles, we think, are applicable to the evidence; and besides, 
a careful reading of the record will show that not all the representa- 
tions testified to in behalf of the defendant relate to the future. On the 
contrary there is the positive statement that the agents said they had 
made arrangements to take care of the defendants note, and in con- 
nection with other evidence this may re:tsonably be construed as signify- 
ing their intention to return the note on or before the expiration of the 
time agreed on by the parties. In  any event we cannot hold that there 
was no sufficient evidence for the jury to consider. Trozler v. Buildinlg 
Co., 137 N.C. 51; Leonard v. Power Company, 155 N.C. 10;  Massey 
v. Alston, 173 N.C. 215. 

The plaintiff further insists that even if the agents of the Petroleum 
Company fraudulently induced the execution of the note the defendant 
suffered no loss and invokes the familiar doctrine that the injured party 
must show both reliance upon the fraudulent representation and damage 
resulting therefrom. But  the defendant's present loss is her liability 
on the note, and if after establishing the fraud she is denied the right 
to cancel the alleged obligation and is required to pay it the inevitable 
result of the fraud will be the defendant's payment of $5,000 with 
interest in consideration of a "blue sky" promise. 

The note was made payable to the order of the defendant, who is the 
maker, and the verdict shows that she did not endor~e it ;  but the plaintiff 
says that by virtue of C.S. 3004 and 3030, it has a right to the de- 
fendant's endorsement. The latter section provides that where the 
holder of an instrument payable to his order transf~xs it for value with- 
out endorsing it, the transfer vests in the transfeoee such title as the 
transferrer had therein, and the transferee acqures in addition the 

right to have the endorsement of the transferrer, but for the 
(320) purpose of determing whether the transferee is a holder in due 

course, the negotiation takes effect as of' the time when the 
endorsement is actually made. And sec. 3010 provides that an instru- 
ment "payable to order" is negotiated by the endorsement of the holder 
and is completed by delivery. 

In several decisions this Court has held that transferee without en- 
dorsement acquires, not the legal, but, only the equitable title to the 
instrument, and that without such endorsement the holder's title is sub- 
ject to the equities and defenses existent between the original or prior 
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parties. Steinhilper v. Basnight, 153 N.C. 293; Myers v. Petty, ibid., 
462; Critcher v. Ballard, 180 N.C. 111. Elsewhere there is authority 
for holding that if the transferrer has the legal title it must pass by 
the transfer, subject nevertheless to existing equities. Brannan's Neg. 
Ins. Law, p. 155, see. 49. So, in any event, the note not having been 
endorsed, the holder's title is subject to the equities on which the de- 
fendant relies. 

We find no error in his Honor's instructions concerning the issue 
marked 1y2. The defendant having denied the endorsement, and 
having pleaded fraud, the burden rested upon the plaintiff to establish 
the endorsement by a preponderance of the evidence. Myers v. Petty, 
supra; Bank v. McEachern, 163 N.C. 333. 

Exceptions 33, 33y2, 40, 47, 48, 49, which relates to his Honor's 
instructions on the second issue, have been disposed of substantially by 
what has been said. While the defendant did not testify in the express 
language used by his Honor we do not regard the variance such as 
entitles the plaintiff to a new trial. The expression complained of is 
closely connected m-ith the other portions of the charge which fairly 
represent the defendant's evidence, and we fail to see any sufficient 
reason for holding that the jurors were probably misled 

As we underatand the verdict exceptions 34-39, which are addressed 
to evidence relating to the alleged alteration of the note after its delivery, 
are immaterial in view of the jury's response to the issues numbered 
11, and 2, because if the note was not endorsed and if its execution 
was procured by fraud, the defendant is not liable to the plaintiff 
although the alleged alterations may not have been made. 

Exceptions 41-46 were entered on the ground that the court did not 
explain to the jury the legal principles and present the contentions 
involved in the case as required by sec. 564 of the Consolidated Statutes. 
His Honor instructed the jury generally on the essential features of 
the case and if under these circumstances the plaintiff desired that anv 
particular phase of the testimony or contentions be presented or more 
fully explained i t  should have submitted special prayers for instructions 
to such effect. S.  v. Merriclc, 171 N.C. 795; 8. v. Thomas, 184 N.C. 
759; Jarrett v. Trunk Co., 144 N.C. 301; Butler v. M j g .  Po., 182 
Y.C. 552. (321) 

Upon due consideration of the record and the briefs we find 
no sufficient reason for disturbing the judgment of the lower court. 

No error. 

Cited: Indemnity Co. v. Tanning Co., 187 N.C. 197; Bank v. Felton, 
188 N.C. 389; Milling Co. v. Hwy. Corn., 190 N.C. 700; McNair v. 
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Finance Co., 191 N.C. 716; Shoffner v. Thompson, I97 N.C. 667; Hins- 
dale v. Phillips, 199 N.C. 572; Keith v. Henderson County, 204 N.C. 
24; Switzerland Co. v. Hwy. Com. 216 N.C. 455; Foxman v. Hanes, 
218 N.C. 725; Ryals v. Contracting Co., 219 N.C. 494: Williams v. 
Williams, 220 N.C. 810; Ward v. Heath, 222 N.C. 473; S. v. Cameron, 
223 N.C. 466; Kee v. Dillingham, 229 N.C. 265; Ai'kinson v. Charlotte 
Builders, 232 N.C. 68; Roberson V. Swain, 235 N.C. 55; Davis v. Davis, 
236 N.C. 211; Wilkins v .  Finance Co., 237 N.C. 402; Pierce v. Ins. Co., 
240 N.C. 571; Roberson v. Williams, 240 N.C. 701. 

WILLIAM B. SNOW, INDIVIDUALLY AND AS   MINI ST RAT OR OF ELIZABETH 
McC. SNOW v. ADELAIDE S. BOYLSTON, INDIVIDUALLY AKD -4s ADMINIS- 
TRATRIX OF E. McC. SNOW AND MARY S. BASKERVILLE. 

(Filed 18 April, 1923.) 

1. Wills-Interpretation-Intent. 
The intent of the testator as  expressed in the will, when not in vio- 

lation of law, shall be given effect, and in ascertaining it, the instrument 
will be considered as a whole, giving to each and every part significance, 
and harmonizing apparent inconsistencit3s when it  can be done by a reason- 
able interpretation. 

2. Sam-Equal Distribution-Use of Home Place. 
The will of the testatrix estimated the value of her estate at  $100,000 

after deducting the payment of certain obligatiors, and after further 
allowing for certain pecuniary legacies, directed that her estate be divided 
between her three children, naming them, with further provision that 
her home place, valued a t  $40,000 in her estimate of the entire estate, 
shall be a home for a certain one of her daughters "till such time a s  a 
smaller place can be provided and the home place sold for a division": 
Held, the intent of the testator, a s  gathered from the langnage used, 
was a n  equal division of her estate, including the proceeds from the sale 
of the home place, among her children named by her; and an interpre- 
tation that  the "smaller place" should be provided for the daughter from 
the estate before division made, would not only violate the pervading pur- 
pose of the will, but would require the addition of words not appearing 
therein, and such would not be a proper charge againtrt the estate. 

3. Executors and  Administrators - Account and  Settlement - Statutes- 
~ i g h t s  of Distributees. 

While our Statute, C.S. 150, allows executors and administrators two 
years within which to settle the decedent's estate, with a n  extension of 
time for good cause shown, this does not necessarily give them the two 
years in which to make settlement when the statui; of the estate would 
otherwise permit, and if the estate is so far advanced a s  to justify it, the 
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executors and administrators may be called on by the beneficiaries to 
account and pay over within the two Fears period. C.S. 156. 

4. Same--Use of Home Plac-Reasonable Time. 
When it appears from the proper interpretation of a will that the 

estate of the testatrix, after the payment of small pecuniary legacies, etc., 
should be equally divided among her three children, and that one of then1 
should hare the use of the home place till she could provide a "smaller 
place" from her share of the estate, and it  is  properly made to appear 
that ample funds are  in the hands of the executor to pay certain small 
debts and charges against the estate, remaining unpaid, and that the 
estate is  ready for distribution : Held, the right of the daughter to occu11~ 
the home place free of rent -??as only for a reasonable time after the 
death of the testatrix, haring regard to the circumstances presented, the 
condition of the estate and the time required for its proper settlement, 
thus affording the daughter a home until from her share she mould be in 
a position to procure a smaller home for herself; and where she has re- 
mained in the home place for a longer time than the circumstances would 
permit, she is properly chargeable with a reasonable rent thereafter. 

APPEAL by defendant from Lyon,  J., a t  October Term, 1922, (322) 
of WAKE. 

There were two proceedings, one for the partition of the real estate 
of Elizabeth McC. Snow, deceased, by the heirs a t  law, and the other 
for the settlement and distribution of the personal estate of said Eliza- 
beth McC. Snow, consolidated and tried by consent before his Honor 
C. C. Lyon. 

There was judgment directing partition of the realty and also constru- 
ing a paper-writing which was agreed upon by all parties should be 
considered as the last will and testament of Mrs. Snow and making 
distribution of the personal estate accordingly. 

From the judgment entered defendant, Mrs. Adelaide Boylston, ap- 
pealed to Supreme Court. 

James H .  Pou and Murray Allen for plaintiff. 
Manning & Mannikg for defendant. 

HOKE, J .  The pertinent facts and conclusions of law thereon are 
embodied in the judgment as follows: 

The two above entitled causes coming on to be tried a t  the second 
October. 1922, Term of the Superior Court of Wake County, before his 
Honor, C. C. Lyon, judge presiding, the same having been by consent 
of the parties thereto, consolidated and tried together; m d  a jury trial 
having been waived by counsel for the parties and the signing of the 
judgment having been, by consent of counsel, continued to the second 
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November Term, 1922, of said court; and the said parties to said causes 
having, in open court, agreed and consented that the paper-writing 
on 7 August, 1920, by Mrs. Elizabeth McC. Snow and found among 
her valuable papers and effects, copy of which is as follows, viz.: 

"August 7, 1920. To my children: I am writing this to beg each one 
of you to try and carry out what you mill know to be my wishes in case 

I shall be called suddenly before a formal will can be made. 
(323) After all notes are paid there will remain $100,000 (one hun- 

dred thousand) to be divided among the three children, Mary 
S. Baskerville, William B. Snow and Adelaide S. Boylston. The follow- 
ing legacies are to be deducted from total before the division into three 
is made $1,000 (one thousand dollars) to each of my grandchildren, 
Charles Baskerville, Jr., Elizabeth McC. Baskerville, Adelaide S. Boyls- 
ton, Jr., William B. Snow, Jr., and Jno. Kendall Snow; $100.00 (one 
hundred) to Delia Hartsfield; $25.00 (twenty-five dollars) to Berline 
Flagg. 

"The Boylan Avenue home place I now hold a t  $40,000-if not sold 
before this comes into your hands, it is to be a home for Adelaide and 
her daughter till such time as a smaller place can be provided and the 
old home place sold for division. 

"To Charles Baskerville, Jr . ,  an old family ladle and spoons; to 
Elizabeth B., the silver sugar bowl and cream pitcher made from my 
baby cup given me by my grand-father Boylan; to  Adelaide S. Boylston, 
Jr . ,  portrait of her great-great aunt, Annie Lawrence. 

"To William B. Snow, Jr., the old silver can of his great-great grand- 
father, William Boylan; to John K. Snow, my gold double-case watch"; 
should be considered and become the last will and testament of the said 
Elizabeth McC. Snow, deceased, and declared binding in every par- 
ticular upon the parties to said action, to wit William B. Snow, 
Adelaide S. Boylston and Mary S. Baskerville, the son and daughters 
respectively of the said Mrs. Elizabeth McC. Snow, and that the estate of 
the said testatrix should be settled and divided according to the provi- 
sions thereof, although the said paper-writing was not signed by said 
testatrix, and the said parties having thereupon further agreed and con- 
sented that a jury trial be waived, and that the said paper-writing should 
be construed by his Honor, C. C. Lyon, judge presiding, and the conten- 
tions of the parties having been fully stated and argued by counsel, and 
the court having fully heard and considered same: 

I t  is thereupon ordered, adjudged, and decreed by the court that 
the said paper-writing hereinbefore set, out be and the same is hereby 
declared effective as the last will and testament of Elizabeth McC. 
Snow, deceased, and binding upon the parAmies thereto, and that said 
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estate shall be divided and distributed according to its terms and 
provisions, and that  the true intent and meaning of the same is that 
after the payment of the pecuniary legacies of one thousand dollars to 
each of the grandchildren of said Mrs. Elizabeth McC. Snow, to wit: 
Charles Baskerville, Jr.,  Elizabeth RlcC. Baskerville, Adelaide S. Boyl- 
ston, Jr . ,  Kil l iam B. Snow, Jr.,  and John Kendall Snow, and the pay- 
ment of one hundred dollars to Delia Hartsfield, and twenty-five dollars 
to Berline Flagg, the residue of said estate, both realty and personal 
property, after the payment of all debts of the estate and cost 
of administration, is to he equally divided amon5 the three chil- (324) 
dren of the said RIrs. Elizabeth McC. Snow, to  it: Mary S. 
Baskerville, M7i1liam B. Snow and Adelaide S. Boylston, one-third part  
each, and that  the Boylan Avenue home place n.as to be occupied as 
a home by the said Adelaide S. Boylston and her dauehter until such 
time as the dcbts due the estate could be collected and the notes and 
other indebtedness of the estate could be paid and the  said Adelaide S. 
Boylston thereby enabled to provide for herself a smaller place from and 
out of her one-third part of the real estate and personal propertv, and 
that a t  such time, the Boylan -\venue home p!ace mas to be sold for an 
equal division among the said three children, in the proportion of one- 
third each; and i t  being admitted by the dminictrators of the qaid 
 state. parties thereto, that all notes and debts of the wid estate have 
been long since paid, and more than twelve months, to wit: Fifteen 
month. having elapsed cince the qualification of the said administrators 
and since the publication of notice to creditors, and there being no reason 
for the further administration of said estate, and the devises and 
legatees under the said last will and testament beinq entitled bv law to 
have a devision of the real estate and a payment of leyacies and distribu- 
tion of the pcrsonal property of said estate in accordance with the pro- 
vifions of said last will and testament, a$ hereinbefore declared and 
defined, i t  is further ordered, adjudqed, and decreed that  the said MTil- 
limn R.  Snow and Adelaide 9. Boylston, administrators of the estate 
of 3Trc. Elizabeth McC Snow, proceed a t  once to convert into money 
R sufficiencv of the stocks belonging to the nersonal estate of the said 
RIrs. Elizabeth McC. Snow to pay the said pecuniary legacies in full to 
the  legatees of age, and those not of age to  their guardians and deliver 
the specific bequeaths of personal property mentioned in the said will, 
rnd  divide and distribute and deliver to Msry  S. Baskerrille, William 
B .  Snow, and Adelaide S. Boylston a one-third part each of the residue 
of the perconal property of said estate, mentioned and described in the 
petition and complaint herein, the same to be appraised and valued by 
2 competent appraiser or appraisers and divided acording to value, and 
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file with the clerk of the Superior Court of Wake County a final account 
of the said administration. 

And it is further ordered, adjudged and decreed that the petitioners 
and plaintiff, William B. Snow, is the owner and entitled to the posses- 
sion of an undivided one-third interest and estate in fee simple in the 
real estate mentioned and described in the petition and complaint herein, 
and that the defendant, Adelaide S. Boylston, is the owner and entitled 
to the possesion of an undivided one-third interest and estate in fee 
simple in the real estate mentioned and described in the complaint 

herein, and that the defendant, Mary 8. Baskerville, is the 
(325) owner and entitled to the possesion of an undivided one-third 

interest and estate in fee sinlple in the real estate mentioned 
and described in the petition and complaint herein, and that all of the 
said real estate except the Boylan Avenue home place shall be divided 
equally between the said William B. Snow, Mary S. Baskerville and 
Adelaide S. Boylston; and that Gavin Dortch and D .  F. Fort, Jr . ,  and 
Daniel Allen are hereby appointed commissioners of this court to make 
a division of the real estate among the three several devisees and heirs 
in point of value as near as possible, and to charge the more valuable 
dividends with such sums of money as they may think necessary to be 
a t  law above mentioned, the said division to be made into equal shares 
paid to the dividends of inferior value, in order to make equality of 
partition, except that the Boylan Avenue home place consisting of the 
following real estate, to wit: 

Three (3) lots situated a t  the southwest corner of the intersection 
of Morgan Street and Boylan Avenue, and facing upon Boylan Avenue, 
upon which is situated the dwelling house and residence of the said 
Elizabeth McC. Snow, and which said three lots have a frontage of 182.4 
feet on Boylan Avenue, bounded on the north by hiorgan Street, and on 
the south by the land of Lynn Wilder. 

Three (3)  vacant lots adjoining the above mentioned three lots on 
the west, and fronting upon Morgan Street, as shown upon a map or 
plat of same surveyed and platted by John B. Bray in March, 1917, filed 
with the petition and complaint herein, marked Exhibit "A," shall be 
forthwith sold by the administrators of said estate as provided in the 
said last will and testament, and to that end the said administrators are 
hereby directed to have the dwelling house now situated upon said home 
place, the same being the old Snow residence, removed from its pres- 
ent location to Lot NO. 6, on said map or plat by some experienced 
and competent house-mover, and shall pay the C O ! ~  and expense of re- 
moving, replacing and restoring same out of the assets of said estate, 
and thereupon shall offer for sale a t  public auction on the premises to 
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the highest bidder, for cash, remaining vacant lots and said Lot No. 6 
with the house thereon, after having duly advertised said sale for 30 
days in some daily newspaper published in the city of Raleigh, and 
convey the lots so sold to the purchasers thereof by good and sufficient 
deeds, and shall divide the net proceeds of said sale after payment 
of costs and expenses of the same, and of the removal of the house afore- 
said, among the said Mary 8. Baskerville, William B. Snow, and Ade- 
laide S. Boylston, one-third each; that  in the advertisement and sale 
of the home place the map or plat of same made by John B. Bray, and 
hereinbefore mentioned and attached to the petition and complaint 
herein, shall be used and followed with such change as to alleyways as 
may be deemed wise and advantageous, and Lot Xo. 4 shall 
be included in the areas of lots Nos. 1, 2, and 3 so as to give (326) 
sufficient depth to those three lots to make i t  possible to con- 
form any buildings to be hereafter erected thereon to the house lines 
of adjoining residence, and make said lots of greater value residential 
property; and i t  appearing to the court that all debts due the estate of 
Mrs. Elizabeth McC. Snow has been collected, and all notes and other 
indebtedness of the said estate has been paid or provided for by ample 
cash in the hands of the said administrators on 1 August, 1922, and that 
a t  that time the said Adelaide S. Boylston could have provided for her- 
self a smaller dwelling-house than the Snow home place from and out 
of her one-third part of the real estate and personal property, either 
by occupying one of the four dweling houses belonging to said estate 
situated on West Morgan Street, adjoining the Snow home place, or by 
purchasing or building such smaller dwelling house out of and by means 
of her one-third share of said estate; it is further ordered and adjudged, 
that Adelaide S. Boylston shall pay to the estate of Mrs. Elizabeth 
McC. Snow the reasonable monthly rental value of said Snow home 
place for each and every month of her occupancy thereof from and after 
1 January, 1923, and i t  is further ordered that the cost of this action 
be paid by the administrators out of the estate. 

For the purpose of carrying out the foregoing provisions of this 
judgment as to the sale of the real estate, William B. Snow and Ade- 
laide S. Boylston, administrators of the estate of Mrs. Elizabeth RlcC. 
Snow, are appointed commissioners with all necessary powers to carry 
out said provisions and execute all deeds and other papers necesary 
thereto. 

C. C.  LYON. 
Judge  Presiding. 

I t  is chiefly urged for error that the court below failed to rule that 
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the "smaller place" to be provided for Mrs. Adelaide S. Boylston, the 
appellant, should be paid for out of the estate before settlement and 
distribution among the legatees and heirs a t  la\+ of RSrs. Snow the 
testatrix, but in our opinion the objection cannot be sustained. It is the 
accepted position in the construction of wills that unless in violation of 
law the intent of the testator as expressed in the will shall be given effect 
and in ascertaining this intent the will shall be considered as a whole, 
giving to each and every part significance and harmonizing apparent 
inconsistencies where this can be done by a reasonable interpretation. 
Pilley v. Sullivan, 182 N.C. 493; Goode v. Heclrne, 180 N.C. 475; 
Hinson v. Hinson, 176 N.C. 613; Freeman v. Freeman, 141 N.C. 97. 
And the decisions on the subject further hold that in case of conflict 
the manifest and leading purpose of the testator shall be allowed to 
prevail. Tucker v. Moye, 115 N.C. 72; Holmax v. Price, 84 N.C. 

86; Macon v. Macon, 75 N.C.377; Lassitar v. Wood, 63 N.C. 
(327) 360. I n  the Tucker case, s u p ,  Chief Justice Smith delivering 

the opinion said: "A leading principle in the interpretation of 
wills is to recognize the general pervading purpose of the testator, and 
to subordinate thereto any inconsistent special provisions found in it." 
And in Lassiter v. Wood construing the will there pl3esented, it was said: 
'(It is apparent that the leading purpose of the testrztor was to make all 
his children equal. The purpose of the testator as gathered from the will, 
is always to be carried out by the Court, and minor considerations when 
they come in the way must yield. Especially is this true, when the pur- 
pose is in consonance with justice and natural affection." 

I n  the will before us, as established by the findings of the court, the 
clauses more directly pertinent to the question presented in the excep- 
tions, are as follows: 

"After all notes are paid there will remain $100,000 (one hundred 
thousand) to be divided among the three children, Mary S. Baskerville, 
William B. Snow and Adelaide S. Hoylston. TEe following legacies 
are to be deducted from total before the division into three is made 
$1,000 (one thousand dollars) to each of my grandchildren, Charles 
Baskerville, Jr., Elizabeth McC. Baskerville, Adel~ide S. Boylston, Jr., 
William B. Snow, Jr., and John Kendall Snow; $1130 (one hundred) to 
Delia Hartsfield; $25.00 (twenty-five dollars) to Berline Flagg. The 
Boylan Avenue home place I now hold a t  $40,000-if not sold before 
this comes into your hands, it is to  be a home for Adelaide and her 
daughter till such time as a smaller place can be provided and the old 
home place sold for division." Then follows certain minor specific 
legacies to the grandchildren of the testatrix in r o  way affecting the 
interpretation. Considering these provisions as a whole, it is clear that 
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after payment of the pecuniary legacies, the manifest intent of the 
testatrix is that there should be an equal division of the property among 
her three children, and to hold that the estate should be first charged 
with the cost of a home for appellant would not only be in violation 
of the pervading purpose of the will, but would also require the addition 
of words that do not now appear therein. Under the authorities cited 
therefore, and the principle they approve, and illustrate, his Honor has 
correctly ruled that the cost of the home for appellant is not a proper 
charge against the estate. It is further contended for appellant that his 
Honor erred in holding that she is to be charged with the rents of the 
old home place from 1 January, 1923. The position being, as me under- 
stand it, that by correct construction of the will, appellant is entitled 
to occupy the old home place free of rent until another is provided 
and in any event for not less than two years from the time of the 
qualification of the administrators in July, 1921. We are of opinion, 
however, that in the clause applicable i t  was the purpose and intent of 
the testatrix that her daughter should have a right to occupy 
the old home free of rent for a reasonable time after the death (328) 
of said testatrix, having regard to the circumstances presented, 
the condition of the estate and the time required for its proper settlement, 
thus affording the daughter a home until from her share of the estate she 
should be in a position to procure a smaller home for herself. I t  is not 
the intent or meaning of our statutes on the subject, C.S. 150, that 
executors or administrators are allowed absolutely two years in which 
to settle an estate, the provision is that unless for good reason further 
time is allowed, these officers shall account and settle immediately after 
the expiration of two years, and both by the decisions and express 
statutory provisions on the subject if the estate is so far advanced as 
to  justify i t  administrators and executors may be called on to account 
and pay over within the two years period. Caviness v. Fidelity Co., 
140 N.C. 58; Allen v. Royster, 107 N.C. 278; Godwin v. Watford, 
107 N.C. 168; Clements v. Rogers, 91 N.C. 63; C.S. 156. It appear- 
ing from the record and the findings of facts that the debts of the estate 
have been all paid except the Federal and State inheritance taxes and 
$20.00 fees due the clerk, that ample funds are in hands to meet these 
obligations and that the said estate is now ready for distribution-that 
appellant has been allowed to occupy and control the old home place free 
of rent for 18 months from the death of her mother and the qualification 
of her executors, we think the ruling of his Honor in accord with the 
law and right of the case and that the objection must be disallowed. 

On careful perusal of the entire record we are of opinion that the 
decree of the Superior Court has been entered in accordance with the 
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law applicable and that the rights and interest of all the parties have 
been carefully protected and provided for, and the aame is 

Affirmed. 

Cited: Scales v. Barringer, 192 N.C. 9 9 ;  Williams u. Rand, 223 N.C. 
737; Bank v. Brawley, 231 N.C. 690;  El?nore v. Axstin, 232 N.C. 18; 
Coppedge v. Coppedge, 234 N.C. 176; VonCannon u. Hudson-Belks, 236 
N.C. 711; Dnrden v. Boyette,  247 N.C. 32. 

SUMMIT AVENUE BUILDING CO. v. J. P. SANDERS. 

(Filed 18 April, 1923.) 

1. Contracts, Written-Conditions Precedent t o  its Binding E f f e c t P a r o l  
Evidence. 

The principle upon which a contemporaneous verbal agreement map 
not be received in evidence to alter, vary or contradict the terms expressed 
in the contract, as  written, applies when by the acts or agreement of the 
parties the written contract has become binding and enforceable; but 
where the contract has been written and i ts  validity is made to depend 
upon the happening of a certain contingency, the principle does not apply, 
and a parol agreement to this effect may be shown i 3  defense by a party 
who is sought to be held responsible for the breach of the written con- 
ditions. 

2. Same. 
Where a written contract of lease and option of purchase of a city 

lot of land for the purpose of erecting a hotel thereon within a stated 
period, specifying the rental and other matters included in the arrange- 
ment, has been signed by the parties, arid the lessee is sued for a breach 
thereof, it is competent for him to show in defense t o  the action, that 
he and the lessor had previously agreed by parol that the written instru- 
ment should become effective and binding only upon his being able to 
interest certain persons in  the building of the hotel, within a certain time, 
which he had been unable to do. 

3. Appeal a n d  Errol~Decisions--New T r i a l e L a w  04' t h e  Case. 
Where, upon a former appeal in the same case, it  has been decided that 

the defendant could not show a contemporaneous p a r d  agreement to vary 
a written contract, as  a defense to an action for its breach; and it appears 
on the second appeal that through the amendment tcl his answer the de- 
fendant's testimony had been erroneously excluded on the second trial, 
tending to show that by a prior ~ e r b a l  agreement the written instrument 
should only be binding upon a contingency that had never occurred: 
Held,  the former decision is not controlling as  the law of the case upon 
a new trial ordered. 
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APPEAL by defendant from Harding, J., a t  November Term, (329) 
1922, of GUILFORD. 

Civil action to recover against defendant for rentals and damages for 
breach of contract shown forth in evidence as follows: 

GREENSBORO, N. C., 25 October, 1919. 

Memorandum of agreement between J .  P. Sanders and W. E. 
Hackett, called the lessees, and Summitt Avenue Building Company, 
called the lessors. 

The lessees agree to form a hotel company, to be known as the North 
Carolina Hotel Exchange Company, within ten days from this date. 

Tha t  lessors agree to lease to said hotel company all that  lot and par- 
cel of land in Greensboro, N. C., a t  the southwest corner of Greene and 
Washington streets, being about 113.30 feet on the south side of Wash- 
ington Street and 125 feet on the west side of Greene Street, for a period 
of eight years, a t  an  annual rental of $6,000 payable in advance 1 
January of each year, beginning 1 January,  1920. First payment to be 
made by promissory note of said lessees and their associates, payable 1 
July, 1920, with interest a t  6 per cent from 1 January,  1920, lease to 
provide that  hotel company, which iq the lessee therein, shall have the 
option a t  the beginning of the ninth year to purchase said propcrty and 
hotel thereon for 88,775, payable 1 January,  1928. This option to be 
exercised a t  any time after 1 January, 1927, and is conditional on all 
the terms and conditions of this contract and lease to hotel company 
being fully performed and complied with. 

I t  is an essential part  of this agreement and to be a condition 
of said lease, tha t  the Icssces of said hotel company, cause to  (330) 
be erected on said premises a hotel of in the  neighborhood of 
200 rooms and to cost approximately $350,000, or more, for the building, 
and to furnish same with furniture equipment to cost approximately 
$100,000. 

The note referred to is to stand as security for the starting of 
the erection of said hotel on or before 1 July,  1920, and in event of 
failure to start erection of hotel within that  time, this a ~ r e c m e q t  and 
lease thereunder to be and become null and void, but  qaid note, never- 
theless, to be paid by the makers thereof to the Summitt -4venue Build- 
ing Company. 

It is understood and agreed that  a formal lease is to be executed by the 
Summitt Avenue Building Company to  the hotel company embodying 
the above terms and conditions, and further containing covenants by the 
lessees to pay all State, county, municipal or other taxes or assessments 
against said property or assesments for paving streets or sidewalks 
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adjacent thereto. Said property shall not be used during continuance 
of lease for any other purpose other than hotel purposes, except i t  may 
have a barber shop or other stores in hotel building, and in order to 
entitle the lessees to exercise option and purchase said property a t  end 
of the eight years, the hotel, as hereinabove specified, inust be fully built 
and completed during the period of lease. 

There was evidence on part of plaintiff tending to establish breach 
and damages. 

Defendant in the pleadings denied that said paper-writing had ever 
become a contract between the parties, and offered evidence tending to 
show that the same had been signed and delivered only on condition 
that i t  would not become operative or binding on the parties unless 
within ten days they could interest certain designated men of means 
in the undertaking. That defendant, after making diligent effort, failed 
to  procure the interest or aid of the persons named, and that the con- 
tract had therefore never become a binding agreement. 

The cause was submitted on the following issues: 
1. Was the memorandum of agreement signed arid delivered upon 

the condition that i t  was not to become a binding contract unless the 
defendants secured the financial assistance of Mr. Gresham and others 
associated? 

2. I s  the defendant indebted to the plaintiff, and if so, in what 
amount? 

The court having admitted the evidence of defendant to the effect 
above stated, ruled that same was not conipetent to va.ry the contract as 
written and charged the jury that if they should believe the evidence 
admitted as competent, they should answer the issues for plaintiff. 
Verdict and judgment for plaintiff and defendant excepted and appealed. 

J .  S. Duncan and R.. C.  Strudwiclc for plaintiff. 
Cook & Wyllie and A. L. Brooks for defendant. 

HOKE, J. It appears that on :% former trial of the cause, de- 
(331) fendants admitting the execution and existence of the contract 

sued on, had pled by way of defense and offered evidence tend- 
ing to show that there was a contemporaneous oral agreement and by 
virtue of which defendants were to be released of the obligation of the 
written agreement if they failed in interesting certain designated persons 
in the enterprise within ten days from its date. This claim having been 
established, there was judgment for defendants which on appeal was 
set aside, the Court being of opinion that the par01 evidence on which 
the defense was based was incompetent as being in conflict with the 
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terms of the written agreement. See Building Company v. Sanders, 
183 N.C. 413. The opinion having been certified down, defendant was 
allowed to amend his answer so as to allege that the paper-writing 
sued on had never become the contract of the parties, but that same had 
been delivered with the express understanding and agreement that i t  was 
not to bind the parties or become operative as a contract unless and 
until they could within ten days interest certain men of means in the 
enterprise. There m7as evidence by defendant in support of this position, 
and a t  first received, but later his Honor, being of opinion that the 
evidence was incompetent as violating the written contract, same was 
withdrawn by him over defendant's objection, and plaintiff thereupon 
recovered judgment. It is held with us that "while the express terms of 
a written contract may not be varied by a contemporaneous oral agree- 
ment, i t  may be alleged and shown the delivery of the written instrument 
was on condition that the same should not be regarded aa a contract 
until the happening of some contingent event." I n  Bowser v. Tarry, 156 
N.C. 38, the position is stated as follows: "That although a written 
instrument purporting to be a definite contract has been signed and 
delivered, i t  may be shown by parol evidence that such delivery was on 
condition that the same was not to be operative as contract until the 
happening of some contingent event, and this on the idea, not that a 
written contract could be contradicted or varied by parol, but that until 
the specified event occurred the instrument did not become a binding 
agreement between the parties." And so expressed, the principle has 
been repeatedly approved and applied in our decisions. Thomas v. 
Carteret, 182 N.C. 374-378; White v. Fishem'es Co., 183 N.C. 228; Mer- 
cantile Co. v. Parlcer, 163 N.C. 275; Garrison v. Machine Co., 159 N.C. 
286; Pratt  v. Chaffin, 136 N.C. 350. And we may not allon7 the argu- 
ment of appellee that the contrary is the law of the case by virtue of the 
former opinion. Tha t  is a position that prevails when the pleadings 
and evidence are the same or practically so and where there 
is a substantial change in both there is error and this will be (332) 
certified that there may be a new trial had of the cause. 

New trial. 

Cited: Overall Co. v. Hollister Co., 186 N.C. 209; Tobacco Growers 
Assoc. v. Moss, 187 N.C. 422; Roebuck v. Carson 196 N.C. 674; Ins. Co. 
v. Morehead, 209 N.C. 177; Lerner Shops v. Rosenthal, 225 N.C. 319; 
Bailey v. Westmoreland, 251 N.C. 846. 



IN THE SUPREME COURT. 

NETA MOORE v. JAMES MOORE. 

(Filed 18 April, 1923.) 

1. Husband and  Wife-Alimony Without  Divorce--Statutes-Contract of 
Separation - Assumption of Marital Relations-Courts-Finding of 
Facts. 

Where it is urged for the defendant upon his wife's application for 
alimony without divorce, C.S. 1667, that he and his wife had entered into 
a contract of separation and had not thereafter resumed the marital 
relation, it  is competent for the husband to show thtz matters he relies 
upon his defense, but i t  is for the trial judge to decide the truth of the 
matter upon all of the evidence, though his findings arc! not to  be received 
as  evidence, by the jury passing upon the issue properly presented to them 
a t  the trial of the case. 

2. Same--Appeal and  Erro-Record-CertiAcate of Elobate. 
Where the defendant resists his wife's application for alimony without 

divorce, O.S. 1667, upon the ground that there was still in effect a valid 
contract of separation they both had executed, and appeals from a n  
adverse decision of the trial judge hearing the matter, the record on 
appeal should set out the writing of separation so that the Supreme Court 
may determine whether it  was reasonable, just and fair to the wife, and 
whether in taking her acknowledgment the officer had properly certified 
that it was not unreasonable or injurious to her, as  the Statute requires. 
C.S. 2515. 

3. Husband a n d  Wife-"Subsistence"-Alimony-Attorneys' Fees--Stat- 
utes-Amendments. 

While the allowance to be made by the judge for the "subsistence" of 
the wife from the earnings or estate of her husband, under the provisions 
of C.S. 1667, in her application for alimony without divorce, is not re- 
garded a s  synonymous with "alimony" and does not in terms include 
the allowance for attorney's fees, by recent statutory amendment the court 
may now allow her attorney's fees. 

4. Appeal and Error-Record-Case on  Appeal---Conflicting Statements-- 
Findings of F a c t J u d g m e n t s .  

Where the record proper and the statement of the case on appeal a r e  
contradictory the record will control. 

APPLICATION for alimony without divorce under C.S. 1667, heard by 
Harding, J., a t  September Term, 1922, of GUILFORD. 

Judgment for the plaintiff. Defendant appealed. 

Wilson & Fraxier and Bynum, Hobgood & Aldermcm for defendant. 

(333) ADAMS, J. The plaintiff and the defendant intermarried on 12 
September, 1912. Thereafter the plaintiff brought suit in the 

Superior Court for alimony, alleging certain acts of cruelty on the part 
of the defendant, and 18 January, 1922, the parties agreed upon and 
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mutually executed a deed of separation and a nonsuit was taken in the 
pending action. The case a t  bar was instituted on 31 May, 1922. In her 
complaint the plaintiff alleges that the defendant fraudulently induced 
her to sign the deed of separation, that he paid her $400 in accordance 
with the terms of the deed, more than half of which she returned to 
him immediately afterwards upon his promise to live with her in the 
relation of husband, and that they lived together as man and wife from 
18 January to 7 March, 1922, when the defendant wilfully abandoned 
her, refusing to contribute anything to  her support. The defendant 
denies almost all the material allegations of the complaint and particu- 
larly pleads the former judgment and the deed of separation in bar of 
the plaintiff's recovery. 

The judge made an order allowing the plaintiff $35 a month pendente 
lite and $200 as counsel fees. The defendant contends that this order 
is invalid and unenforceable on two grounds: (1) the court was with- 
out power to render the judgment; (2) the judge did not find any facts 
upon which the order was made to  rest. 

1. As the basis of the first objection the defendant contends that the 
deed of separation terminated the marital relation, or a t  any rate that 
the defendant denies reassumption of the marital relation after the 
deed was executed and that the undenied existence of the marital 
relation is essential to the maintenance of the plaintiff's suit. 

The doctrine announced in Collins v. Collins, 62 N.C.153, has not 
uniformly been adhered to in the later decisions (Sparks v. Sparks, 94 
N.C. 527; Archbell v. Archbell, 158 N.C. 409); but in relation to 
this position of the defendant there are several things suggested by 
the record that should not be overlooked. In  the first place the deed 
of separation is not made a part of the complaint or answer and we 
have no present means of ascertaining its exact contents or of knowing 
whether the alleged agreement was reasonable, just and fair to the plain- 
tiff when considered with due regard to the circumstances of the 
parties a t  the time i t  was made, or whether upon the examination of the 
plaintiff i t  appeared that she had freely executed and consented to the 
agreement and that such agreement was not unreasonable or injurious 
to her. C.S. 2515; Archbell v. Archbell, supra. Moreover, the plaintiff ex- 
pressly alleges not only that the defendant fraudulently procured her 
execution of the articles of separation but that immediately after affixing 
her signature, while she and the defendant were going in his 
'car to the place of her residence, they effect,ed a complete recon- (334) 

cerve ciliation of their differences and agreed thereafter to ob: 
the  marriage relation and live together as husband and wife. It is in- 
sisted in behalf of the plaintiff that the separation never actually took 
place and that the deed for this reason, even in the absence of fraud, is 
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of no effect. See authorities cited in note to Stephenson v. Osborne, 90 
Am. Dec. 367. We need not discuss this proposition, however, for it has 
been definitely decided that if the parties resume the conjugal relations 
the agreement is thereby rescinded. Smith v. King, 107 N.C. 273; Arch- 
bell v. Archbell, supra. "It is now well established as a general rule 
that  a separation agreement is terminated for every purpose, in so far 
as i t  remains executory and contemplates the living arlart of the spouses, 
where the parties subsequently becomes reconciled and return to cohabi- 
tation, and the duration of the reconciliation is immaterial." 9 R.C.L. 534 
(355). If the restoration of the marriage relation rescinds the agree- 
ment the husband upon such restoration is charged with the legal duty 
of providing support for his wife. True, all the issues raised by the 
pleadings may ultimately be determined by the jury-including of 
course, the question of the present mari td  relation-but in an applica- 
tion for subsistence as well as for alimony the judge finds the facts. 

We are aware that prior to the act of 1883, C.S. 67, in an application 
for alimony the complaint was taken to be true and that in Zimmerman 
v. Zimmerman, 113 X.C. 433, the Court said: "The requirement that 
the judge should find such allegations of the complaint to be true as 
would entitle the plaintiff to the order was brought into the statute by 
the amendatory act of 1883," and further, that the terms of the 
amendatory act are omitted from sec. 1667; but thir: section evidently 
contemplates the right of the defendant to be heard in opposition to 
the plaintiff's motion, and in Allen v. Allen, 180 N.C. 465, was appar- 
ently so construed. In  the dissenting opinion in this case the practice 
in reference to finding the facts under sec. 1667 and other sections is 
pointed out by Allen, J. 

From the evidence introduced the judge finds the facts for the pur- 
poses of the motion, but the facts so found are not conclusive on the 
parties nor receivable in evidence on the trial of the issues. And in 
the instant case his Honor complied with this requirement by finding 
from the pleadings and the affidavits offered in evidence that the facts 
were as alleged by the plaintiff. Morris v. Morris, 89 N.C. 113; Lassiter 
v. Lassiter, 92 N.C. 129; Moody v. Moody, 118 N.C. 926; Barker v. 
Barker, 136 N.C. 317; Garsed v. Garsed, 170 N.C. 672; Easeley v. 
Easeley, 173 N.C. 530; Allen v. Allen, supra. 

Section 1667 of the Consolidated Statutes contains this 
(335) paragraph: "Pending the trial and final del.ermination of the 

issues involved in such action, and also after they are deter- 
mined, if finally determined, in favor of the wife, such wife may make 
application to the resident judge of the Superior Court, or the judge 
holding the Superior Courts of the district in which the action is brought, 
for an allowance for such subsistence, and i t  shall be lawful for such 
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judge to cause the husband to secure so much of his estate or to pay 
so much of his earnings, or both, as may be proper, according to his 
condition and circumstances, for the benefit of his said wife and the 
children of the marriage, having regard also to the separate estate of 
the wife." 

In  Allen v. Allen, supra, the Court held that while the sum allowed 
for subsistence must be left to the sound discretion of the trial judge 
the word ('subsisten~e'~ is not synonymous with "alimony" and is not 
sufficiently comprehensive to include the fees of counsel, but probably in 
consequence of this decision the General Assembly a t  the session of 1921 
amended sec. 1667 as to provide for counsel fees as well as subsistence. 
Public Laws 1921, ch. 123. Anderson v. Anderson, 183 N.C. 141. 

2. The defendant objects to the judgment on the ground that his 
Honor's finding of facts was made after the original judgment had 
been signed and after the defendant had given notice of his appeal. 

The judgment and the finding of facts consist of two separate papers, 
each of which was signed by the judge. It is not denied that the paper 
marked "judgment" was signed on 9 October, 1922, or that the state- 
ment of the case on appeal represents the finding of facts to have been 
signed on 21 October, 1922. However, in the record proper the paper 
referred t o  as the finding of facts bears the caption, "Finding of Facts 
and Order (Sept. Term, 1922)." From the record i t  appears that the 
facts were found before the judgment was rendered; and the record 
and the statement of the case on appeal are in this respect inconsistent. 
Under these circumstances the record prevails. "Where there is a dis- 
crepancy between the case on appeal and the transcript of record 
proper, the statements in the transcript of the record proper must be 
taken to be correct, and the court must be governed by that." Farmer 
v. Willard, 75 N.C. 401; S. V .  Keeter, 80 N.C. 472; Adrian v. Shaw, 
84 N.C. 832; McCanless v. Flinchum, 98 N.C. 358; S. v. Carlton, 107 
N.C. 956; S. v. Truesdale, 125 N.C. 696; S.  v. Wheeler, a t  this term. 

Observing a long line of decisions to this effect we must hold that 
when tested by the record proper the finding of facts preceded the 
date of the judgment and presumably was the basis of the judgment 
rendered in the cause. 

Jve find no error which entitles the defendant to another hearing on 
the questions involved in his appeal. 

No error. 

Cited: Holton v. Holton, 186 N.C. 360; S.  v. Gossett, 203 N.C. 643; 
Peek v. Peele, 216 N.C. 299; Phillips v. Phillips, 223 N.C. 277; Bum- 
garner v. Bumgarner, 231 N.C. 601; Campbell v. Campbell, 234 N.C. 
191; Jones v. Lewis, 243 N.C. 261; Tilley v. Tilley, 268 N.C. 634. 
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I. &I. POWERS, ALICE HEATH, CORNELIA HALL AKD HUSBAND, RICHARD 
HALL, CAROLIR'A SISGLETOX', RANSOM GAVIN, MAGGIE WILSON 
AXD HUSBAKD, HENRY WILSON, v. BALAAM RIURRAY. 

(Filed 25 April, 1923.) 

1. Deeds and  Conveyances--Lost Deeds-Delivery-:Registration-Title, 
When a deed has once been delivered its subsequent loss or destruction 

will not divest the title to the grantee. 

2. S a m e E v i d e n c e .  
If the original deed cannot be produced and it  becomes necessary to, 

offer secondary evidence of its contents, such contents must be established 
b ~ -  "first hand knowledge" and not by testimony based upon statements 
made by third parties; and while such testimony when admissible is not 
required to be verbally precise, it must be entire as  to the substance of t h e  
material parts and its legal operation. 

(336) APPEAL by plaintiff from Cranmer, J . ,  a t  August Term, 1923, 
of DUPLIN. 

Civil action, brought by plaintiffs in a proceeding for the partition of 
two tracts of land, containing respectively 15 acres and 3% acres, and 
alleged that the defendant had no interest in either tract. 

Hillary Murray and Margaret Powers while in slavery lived together 
as man and wife and afterwards complied with the act of 1866 (C.S. 
2497) for the purpose of validating their union. Margaret was the mother 
of I. 11. Powers, Alice, Phyllis, Hillary, Sam, Balaam, and Grace. 
Alice, Hillary, and Sam died intestate and without Issue. Phyllis mar- 
ried David Gavin and four of their children are plaintiffs; Grace mar- 
ried Charles Pourers and died during the lifetime of Margaret, leaving 
one child, the plaintiff, Maggie Wilson. 

The plaintiffs offered in evidence the following deeis: 
1. A deed from James Wells and wife to Marga~aet Murray, dated 

5 March, 1881, conveying 15 acres. 
2. A deed from James Wells and wife to Margaret Murray, dated 

7 March, 1883, conveying 10 acres. 
3. A deed from Margaret Murray to Balaam Murray, dated 4 June, 

1908, conveying the 10 acres above described. 
4. A deed from James Wells to Hillary Murray, J r  , dated 12 August, 

1884, conveying 5qb acres, which included the 3% acres described in 
the complaint. I t  was admitted that Hillary, Jr., owned this tract at  
the time of his death. 

The plaintiffs alleged that Margaret conveyed the ten-acre tract to  
Balaam as an advancement. Margaret survived her husband and died 
14 June, 1914. 

The verdict was as follows: 
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1. Was the land conveyed to Balaam Murray by Margaret (337) 
Murray, to wit, ten acres, intended as an advancement? An- 
swer: '(Yes." 

2. What was the value of the ten acres? Answer: $1,000." 
3. JJTas Margaret RIurray the owner of the 15-acre tract of land at 

her death? Answer: "No." 
4. What was the value of the said 15 acres? Answer: $1,125." 
5. Did Margaret Murray execute and deliver to Hillary Murray a 

deed for the 15-acre tract? Answer: "Yes." 
Judgment was rendered on the verdict and the plaintiffs appealed. 

Stevens ,  Beasley  & Stevens  for t h e  plaintiffs. 
George R. W a r d  for the  defendant .  

ADAMS, J .  It is admitted, as we understand, that if Ilargaret's con- 
veyance to Balaam of the 10-acre tract was an advancement and hlar- 
garet died seized and possessed of the fifteen acres described in the 
complaint, Balaam has no interest in the tract last named because he 
claims an interest in it only as an heir a t  law of his brother Hillary. 
The defendant alleges that he and Hillary and Sam purchased and 
paid for the land described in the two deeds executed by ,James Wells 
and his wife and that Margaret took the title in her own name and held 
i t  in trust for them and that after Sam's death she executed the t r u ~ t  by 
conveying one tract to Balaam and the other to Hillary. 

The answer further states that Margaret's deed to Hillary conveying 
the 15-acre tract was never registered and has been lost or destroyed if 
not withheld by some of the plaintiffs. For the purpose of establisliing 
these allegations the defendant was permitted to testify a t  the trial 
substantially as follows: "1 was born in 1860. Hillary Nurray, (Sr.), 
was my father and Margaret Murray my mother. She lived in Duplin 
County. I have a deed from my mother for ten acres of land. She 
made two deeds a t  the same time or had Mr. Bill Joe to make them; 
but both were not made to me. She never made but one deed to me for 
the same piece of land. Mr. W. J .  Boney went to my mother's house, 
and me and AIaggie Wilson and Hillary and Margaret mere present. I 
don't know how old Maggie was at  that time; she was fixing to get 
married. I n  the presence of Maggie, Hillary, Margaret and myself Mr. 
Boney wrote two deeds, one for me and the other for Hillary." To the 
testimony relating to the deeds the plaintiffs in apt  time objected. 

When a deed has once been delivered its subsequent loss or destruction 
will not divest the title of the grantee, and its contents may be shown 
by competent evidence when the due execution and the loss are properly 
made to appear; but as the deed is the best evidence of its own con- 
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tents i t  must be produced unless i t  has been lost or destroyed, 
(338) or is in the hands of the adverse party who fails to produce it, 

or unless its absence is otherwise satisfactorily accounted for. 
If the original cannot be produced and it becomes necessary to offer 
secondary evidence of its contents, such contents, including of course its 
legal operation, must be established by the testimclny of one who has 
"first-hand knowledge on the subject"; for hearsay based upon state- 
ments made by third parties is not deemed sufficient to impart com- 
petent and correct information of the matter in dispute. Propst v. 
Mathis, 115 N.C. 527. This "first-hand knowledge" does not necessarily 
imply testimony of verbal precision, but i t  should embrace entirety of 
parts. Aside from the practical impossibility of recalling the identical 
words of a lost deed, they are not essential in proof of the contents. 
But is necessary to prove the execution of the deed, its delivery, its 
loss, the material parts, and its legal operation. In  Taylor v. Riggs, 1 
Peters 591, p. 600, Chief Justice Marshall observes: "When a written 
contract is to  be proved, not by itself, but by par01 testimony, no vague, 
uncertain recollection concerning its stipulations ought to supply the 
place of the written instrument itself. The substance of the agreement 
ought to  be proved satisfactorily; and if that cannot be done, the party 
is in the condition of every other suitor in court who makes a claim 
which he cannot support. When parties reduce their contract to writing 
the obligations and rights of each are described and limited by the in- 
strument itself. The safety which is expected from them would be much 
impaired if they could be established upon uncertain. and vague impres- 
sion made by a conversation antecedent to the reduction of the agree- 
ment." And in Plummer v. Baslcerville. 36 N.C. 252. Chief Justice Ruf- 
fin uses this language: "It may a t  once be stated that sufficient inquiry 
appears to  have been made for this instrument, if i t  ever existed, to 
authorize the declaration of its loss. Still i t  is incumbent on the plain- 
tiffs to show its existence at  one time and its cclntents. At law the 
existence of an instrument as a genuine one is shown by proving its 
execution according to the nature of the instrument, that is to say, by 
the subscribing witness, if there be one, or by proof of handwriting. 
This is ordinarily true in equity also. Goodees v. .Cake, 1 At. 246. It 
cannot be otherwise, for in reason as well as in law things which do 
not appear must be regarded as if they did not exist. After it be thus 
shown that the instrument existed its operation and effect may be estab- 
lished by proving the contents by the best evidence in the party's power, 
such as an examined copy, the registry of it, or the oral testimony of 
witnesses who can state the contents, or the admission of its contents 
by the person executing it." I n  Fisher v. Carroll, 41 N.C. 485; Judge 
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Pearson adds that the strictest and clearest proof will be required if the 
execution or contents of the written instrument are denied. 4 Chamber- 
lain's Mod. Law of Ev. 2708; 3 Wigmore on Ev. 2105; IUcKelvy on 
Ev. 272, e t  seq.; Plummer v. Baskerville, supra; Deans v. 
Dortch, 40 N.C. 331; Loftin v. Loftin, 96 N.C. 95; Jennings v. (339) 
Reeves, 101 N.C. 447; Gillis v. R. R., 108 N.C. 441 ; Jones v. 
Ballou, 139 N.C. 526. 

The defendant's testimony falls short of these requirements. It will 
be noted that only one of the plaintiffs was present when Boney wrote 
the two deeds. There is no evidence that the defendant read the deed 
which was delivered (as he says) to Hillary or that he could read; so 
far as the record sh0u.s his testimony was hearsay. He  did not testify 
that diligent search had been made or that the deed had been lost or 
destroyed; nor did he trace i t  into the hands of either of the plaintiffs. 
He  alleged that the plaintiffs have it, but served no notice to produce it, 
and laid no adequate foundation for proof of its legal operation. Never- 
theless, the jury were permitted to consider this testimony and that of 
Rivenbark, which as i t  now appears in the record is subject to the same 
objection; and upon their testimony the jury no doubt responded to the 
third and fifth issues. I n  overruling the objection of the plaintiffs as 
to the evidence concerning the execution and loss of the deed there was 
error which entitles them to a new trial. 

New trial. 

Cited: Downing v. Dickson, 224 N.C. 456; McCollum v. Smith, 233 
N.C. 16. 

J. TV. SESTOS v. A. R. FARRINGTOS, K4RY FARRINGTON, HIS WIFE, 
AND WALTER FARRINGTON. 

(Filed 25 April, 1923.) 

1. Pleadings-Interpretation-Statutes. 
The common law rule that every pleading shall be construed against the 

pleader has been materially modified by our statute, C.S. 535, where- 
under the allegations of a pleading shall be liberally construed with a 
view of substantial justice between the parties; and a complaint will not 
be orerthrom-n by demurrer unless it  is  wholly insufficient to state a 
cause of action, or unless it appears that the plaintiff has not shown 
sufficient , m n d  for relief in law or equity. 

The plaintiff brought action to subject certain lands of one of the 
defendants to the lien of his judgment, alleging that this defendant had 
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mortgaged the locus ilz quo and had furnished the money to the pur- 
chaser a t  the foreclosure sale, who thereupon had conveyed the lands to 
the codefendants, the wife and stepson of the defendant, the original 
owner, in fraud of the plaintiff's right: Held, sufficient to permit of par01 
evidence upon the question of the relation of trustees and cestui que trust 
between the defendants, and to subject the equitable interest of the de- 
fendant, the beneficial owner, to the payment of the judgment. 

3. Same--Limitation of Actions. 
A suit to  declare one of the defendants in  execution the equitable owner 

of lands for the purchase of which he has furnished the price and his 
codefendants trustees, is barred by the ten-year statute of limitations. 
C.S. 445. 

(340) APPEAL by plaintiff from Finley, J. ,  a t  July Term, 1922, of 
ASHE. 

Civil action. On 20 April, 1906, the plaintiff and his wife executed 
to the defendant A. R. Farrington a deed for a tract of land containing 
42% acres, and on 21 April, Farrington executed his two promissory 
notes to the plaintiff to secure the remainder of the purchase price. 
Before these notes became due A. R. Farrington and his wife on 11 
February, 1907, in order to secure the sum of $425, executed to Lucy A. 
Dancy a mortgage on this land, and on 16 February, 1907, it was duly 
registered. On 9 June, 1908, the plaintiff recovered judgment against 
A. R. Farrington on his two notes for $145.53 and 4'182.50 respectively, 
with interest and cost, and the judgments were duly docketed in the 
clerk's office. The mortgagee sold the land on 29 August, 1910, and 
executed a deed to G. L. Park, the purchaser, and on 27 July, 1912, 
Park and his wife executed to the defendants Walter Farrington and 
Mary Farrington a deed for the land, which was duly registered. 

The plaintiff brought suit against the defendants on 3 February, 
1915, and on 15 April, 1918, took a nonsuit, and on the same day issued a 
summons which was the beginning of this action. 

Mary Farrington is the wife of A. R .  Farrington and Walter is his 
stepson. 

The cause came on for trial and a t  the conclusion of the plaintiff's 
evidence the action on defendants' motion was dimissed as in case of 
nonsuit, and the plaintiff appealed. 

T. C. Rowie for plaintiff. 
Park & Johnson and R. A .  Doughton for defendants. 

ADAMS, J. The defense relied on may be reduced to two proposi- 
tions: (1) The plaintiff's action is prosecuted to obtain relief on the 
ground of fraud and is barred by the three-year statute of limitations; 
(2) while the first summons was issued within three years from the 
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time the cause of action accrued the second was issued after the 
expiration of this period and when the second suit v a s  brought the cost 
incurred in the first had not been paid. 

I n  consideration of the contentions mith respect to the first propo- 
sition i t  becomes necessary to  examine the complaint for the purpose of 
ascertaining the scope and effect of the allegations therein and the nature 
of the action stated and in doing so to keep in mind the statutory pro- 
vision that  in the interpretation of a pleading its allegations 
shall be liberally construed mith a view to substantial justice (311) 
between the parties. C.S. 535. This statute, it has been held, 
materially modifies the common law rule tha t  every pleading dial1 be 
construed against the  pleader and approves the doctrine tha t  any relief 
may be granted which is consistent with the allegations in the compIaint 
and embraced in the issues joined, although other and different relief 
may be sought by the pleader and demanded in the  prayer for judgment. 
Brewer v. Wynne, 134 N.C. 468; Wood v. Kincaid, 144 N.C. 393; Wright 
v. Ins. Co., 138 N.C. 488. In Hartsfield v. Bryan, 177 N.C. 168, the Court 
said: "A complaint will be sustained as against a demurrer, as we have 
held, if any part  presents facts sufficient to constitute a cause of action, 
or if facts sufficient for tha t  purpose can be gathered from it, under a 
liberal construction of its terms. Blackmore v. Winders, 144 N C. 212; 
Bank v. Duffy,  156 N.C. 83; Eddleman v. Lentz, 158 N.C. 65; Hen- 
drix v. R. R., 162 N.C. 9. We  said in Bank v. Dufly, supra, tha t  a com- 
plaint will not be overthrown by demurrer unless i t  is wholly insuf- 
ficient-that is, if from all its parts we can see tha t  there is a cause of 
action and sufficient ground for relief in law or equity." 

I n  the fifth paragraph of the complaint, i t  is true, the plaintiff alleges 
tha t  the defendant A. R. Farrington with intent to  hinder, delay, and 
defeat the plaintiff's collection of the  judgments procured the  execu- 
tion of the deed to Walter Farrington and Mary Farrington; but he 
further alleges tha t  the purchase money was paid by the defendant A. R. 
Farrington, or furnished by him and actually paid by another for 
his benefit, and that  all the defendants participated in the fraudulent 
scheme. With a view to substantial justice we may construe the com- 
plaint as alleging that  between the grantees Walter Farrington and 
Mary Farrington and their codefendant, A. R .  Farrington, there exists 
the relation of trustees and cestui que trust-that the grantees have the 
legal and the other defendant the beneficial title to the land described 
in the deed made by Parks. I n  accordance with these allegations the 
plaintiff contends that  the jury should be permitted to say whether the 
purchase was made and the money was paid by A. R .  Farrington, the 
legal title vesting in his wife and stepson, and under proper instructions 
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whether upon all the evidence a resulting trust for the benefit of A. R. 
Farrington is raised by implication or construction of law. Bispham's 
Principles on Eq., 20, 79; Ducie v.  Ford, 138 U.S. 58'7; Pegues v.  Pegues, 
40 N.C. 419; Hargrave v. King, ibid., 431; Cunningham v. Bell, 83 N.C. 
328; Thurber v. La Roque, 105 N.C. 301; Gorrell v. Alspaugh, 120 N.C. 
362; Avery v. Stewart, 136 N.C. 426; Harris v. Harris, 178 N.C. 7; 
Lefkowitz v. S~lver, 182 N.C. 339; Bank v. Scott, 184 N.C. 314. (The 
criticism of Thurber v. La Roque, supra, in Michael v. Moore, 157 N.C. 

467, has reference to  the investment of an insolvent husband's 
(342) money in improvements on his wife's land.) 

At  the trial the plaintiff offered with other record evidence 
the deed to Walter Farrington and Mary Farrington and produced oral 
evidence tending to show that the purchase money was paid by the de- 
fendant A. R.  Farrington for his own benefit. We think the court should 
have submitted this and other evidence to the jury in order to determine 
whether A. R. Farrington was the equitable owner of the land as con- 
tended. If the response of the jury should be favorable to the plaintiff 
he would then claim the right to subject the interest of the beneficial 
owner to the payment of the judgments, McKeithan v. Walker, 66 N.C. 
95; Hutchison v. Symons, 67 N.C. 156; Wall v. Fairley, 77 N.C. 105; 
McCaskill v. Lancashire, 83 N.C. 393; Trimble v. Hmter, 104 N.C. 130; 
Mayo v. Staton, 137 N.C. 670; Johnson v. Whilden, 166 N.C. 104. 

From this view of the case i t  results that the action is not barred 
by the statute of limitations. Primarily the object of the suit is to 
have the two grantees in the deed from Parks declared trustees and 
their codefendant declared the real owner in equity of the land in 
controversy; and an action which is prosecuted to have a party de- 
clared a trustee is barred by the lapse, not of three, but of ten years. 
C.S. 445; Lynch v. Johnson, 171 N.C.611; Phillips v. Lumber Co., 
151 N.C. 520; Norcum v. Savage, 140 N.C. 472. The plaintiff's cause 
of action accrued 27 July, 1912, when Parks conveyed the legal title 
to his grantees, and the second sumrnons was issued on 15 April, 
1918. It is therefore immaterial whether the cost of the first action was 
paid after nonsuit and prior to the time the second summons mas issued. 
The second suit was brought within ten years after the cause of action 
accrued. Bradshaw v. Bank, 172 N.C. 632; Rankin v. Oates, 183 N.C. 
517. 

Upon the evidence appearing in the record the judgment of non- 
suit is 

Reversed. 

Cited: Little v.  Bank, 187 N.C. 6; Gentry v. Gt:ntry, 187 N.C. 32; 
Pridgen v. Pm'dgen, 190 N.C. 105; Hospital v. Nichclson, 190 N.C. 121; 
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Snipes v. Monds, 190 N.C. 191; Whitehead v. Telephone Co., 190 N.C. 
199; Marshall v. Hammock, 195 N.C. 502; Yarborough zJ. Park Com., 
196 N.C. 287; Wise v. Raynor, 200 N.C. 573; Hagedorn v. Hagedorn, 
211 N.C. 178; Teachey v. Gurley, 214 N.C. 294; Spake v. Pearlman, 
222 N.C. 65; Walker v. Story, 256 N.C. 456. 

ELLA HCDSON v. THE SINGLETON SILK CO3fPANY, AND THE AXSON 
REAL ESTATE AND INSURANCE COMPANY. 

(Filed 25 April, 1923.) 

Landlord and  T e n a n t D e f e c t s  on  Premises--Personal Injury-Covenants 
t o  Repair-Leases-Damages. 

The tenant cannot hold his landlord liable for personal injuries to 
himself or his family by reason of defective conditions on the leased 
premises on which they live, in the absence of his express covenant to 
regair;  and under the general rule applicable a liability of this character 
will not usually be imputed. The question a s  to  whether a recovery may 
be had by the tenant under exceptional covenants or circumstances is not 
presented on this appeal. 

APPEAL by plaintiff from Long, J., November Term, 1922, (343) 
of ANSON. 

Civil action to recover damages for personal injuries caused by the 
alleged negligence of the defendants, landlord and owners of the prop- 
erty, in failing to keep the premises in proper repair. At the close of 
plaintiff's evidence on motion there mas judgment of nonsuit, and plain- 
tiff excepted and appealed. 

Parker, Stewart, MacRae & Bobbitt for plaintiff. 
McLendon & Covington for the Anson Real Estate Company. 
Robinson, Caudle & Pruette for the Singleton Silk Company. 

Horn, J. I n  the absence of an express covenant to repair or keep in 
repair, a landlord is not ordinarily held liable for personal injuries to 
the tenant or his family by reason of defective conditions of the premises. 
And even with a covenant to repair, the general rule is that such a 
liability will not usually be imputed. And it is not required to  discuss 
or determine whether an action of this kind will lie against the landlord 
under the exceptional covenants or circumstances, for if this be conceded, 
on careful perusal of the record we are of opinion that in the instant 
case there are no facts in evidence that will justify or permit the 
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inference that the alleged breach of :an agreement to repair was the 
proximate cause of the injury complained of, nor even that it caused the 
injury to plaintiff. The judgment of his Honor d~recting a nonsuit is 
therefore 

Affirmed. 

Cited: Godfrey v. Power Co., 190 N.C. 35; Tucker v .  Yarn Mill Co., 
194 N.C. 758; Mercer v. Williams, 210 N.C. 458; Livingston v .  Invest- 
ment Co., 219 N.C. 430; Leavitt v. Rental Co., 222 N.C. 82; Harrill v .  
Refining Co., 225 N.C. 425; Robinson 2). Thomas, 244 N.C. 736. 

W. P. McRAE V. L. (:. FOX ET AI.. 

(Filed 25 April, 1923.) 

1. E v i d e n c e - D e f e n s ~ ~ o n s u i t B u r d e n  of Proof. 
Where the plaintiff moves for judgment as  of nonsuit upon the de- 

fendant's evidence tending to show that by mutual mistake he had not 
endorsed the note sued on "without recourse," the burden of this issue 
is on the defendant, and the evidence should be taken in the light most 
favorable to him; and the motion will be denied if so construed, there is 
sufficient evidence to sustain his defense. 

2. Correction of Instruments-Negotiable Instruments-Endorsements- 
Mutual  Mistake. 

In a n  action by the holder of a note against a n  endorser it  may be 
shown by the defendant that the plaintiff had acquired the note upon 
the distinct agreement that it  as to be without recourse on him, and by 
the mistake of the parties it had been endorsed by him othern-ise. 

3. Same-Instructions-SuWciency of Proof-Equity. 
Where the endorser on a negotiable note defends a n  action thereon by 

the holder, on the ground that the latter was to acceept the note "without 
recourse," and by mutual mistake he had otherwise ctndorsed it by writing 
his name on the back thereof, and the character of his evidence is  fully 
sufficient to sustain his defense, a charge of the court is not error to the 
plaintiff's prejudice, that the burden is on the defendant to show his 
defense by "clear and convincing proof," when taken with the other 
relevant portions of the charge, construed as a whole, his language neces- 
sarily i~nl)lied, and the jury must have so understood, that it required proof 
that was "cogent" or "strong," etc. 

ADAMS, J., did not sit. 

(344) APPEAL by plaintiff from Long, J., November Term, 1922, 
of RICHMOND. 

On 12 April, 1920, G. W. Lee and wife executed and delivered to 
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MCRAE u. Fox. 

Paul R. yountz two notes aggregating $3,000, and to secure payment 
thereof executed a deed of trust on certain lands in Richmond County. 
Yountz thereafter endorsed the bonds over to T. T .  Cole and Cole en- 
dorsed the same "without recourse" to the defendant, L. G. Fox. I n  the 
summer of 1920 negotiations were had between the plaintiff hlcRae and 
the defendant Fox which resulted in the sale by hIcRae to Fox of a house 
upon a lot in Rockingham, in payment for which Fox endorsed and 
assigned to the plaintiff, McRae, said bonds. 

Default having been made in the payment of said bonds, LIcRae 
instituted suit against Lee and wife to recover judgment against him as 
maker thereof and to foreclose the deed of trust to secure the same, and 
Fox was made a party defendant to enforce his personal liability as  en- 
dorser. There is no defense by Lee and wife but Fox answered alleging 
that under the agreement between the parties McRae was to accept an 
endorsement of said bonds without recourse on defendant, Fox, and 
that the words "without recourse on me" were omitted when Fox en- 
dorsed the same, by mutual mistake between the parties. 

The issue of mutual mistake was the only controversy between the 
parties and the only issue submitted to the jury. Verdict in favor of de- 
fendant; judgment and plaintiff appealed. 

J .  C .  Sedberry, McIntyre, Lawrence & Proctor for plaintiff. 
W .  Steele Lowdermillc, Bynum & Henry for defendants. 

CLARK, C.J. The following issue was submitted to the jury: "Did 
the defendant, L. G. Fox, endorse the bonds declared on, leaving out the 
words 'without recourse to me' by mutual mistake between himself and 
the plaintiff, W. P. McRae, as alleged in his answer?"; to which the 
jury responded "Yes." The appeal presents two questions for 
our consideration. The plaintiff assigned as error that the court (345) 
overruled the motion to nonsuit. The evidence must be taken 
on such motion in the light most favorable to the defendant upon whom 
rested the burden of proving this issue. 

The defendant, Fox, testified that after he became the holder of the 
bonds, the plaintiff began negotiations with him for a certain house 
in the town of Rockingham for which McRae asked $2,500; that after 
some conversation about the matter, Fox testified that he told the plain- 
tiff, McRae, that he had $3,000 in bonds that had been transferred to 
him by T .  T. Cole and which were secured by mortgage against G. W. 
Lee on 140 acres of land near Rockingham; that he did not know any- 
thing about the land or its value but that he would give AlcRae the 
bonds for the house; that McRae insisted that Fox buy the house and 
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give him his note which Fox did not agree to but that he would give 
the $3,000 in bonds; that McRae then suggested that Fox endorse them, 
to which Fox testified that he replied that if he did this he would be 
just as liable as if he had given McRae his individual note. Fox testi- 
fied further that McRae then asked to take the bonds to the bank so 
that he might inquire about the value of the land secured thereby 
and later brought the bonds back to Fox and told him that he would 
take them on the trade for the house; that Fox had told him that he 
would not endorse the notes but that he would trade with him if he 
would take the bonds and relieve him of any further liability thereon, 
to  which Fox said he replied that MoRae said " d l  right." He  said he 
got the bonds out and looked a t  them and the endorsement thereon was 
"Pay to L. G. Fox without recourse to me. (Signed) T.  T .  Cole"; and 
thereupon he signed his name thinking that the bonds under the agree- 
ment between him and McRae was that he was assigning them without 
recourse and he wrote on them simply "Pay to W. 1'. McRae" and signed 
his name. 

He further testified that when McRae brought the bonds back after 
he had shown them to the bank, as above stated, 'be kept them for two 
or three weeks when McRae having moved the house over upon Fox's 
lot, which was a part of their agreement, he signed his name on the 
back of the bonds and sent them to McRae; that McRae asked $2,500 
for the house and the agreement was that he was to take the $3,000 notes 
without endorsement by Fox for the house. 

The plaintiff, W. P. McRae, testified there was nothing said about 
the notes being endorsed without recourse. There was full testimony by 
both parties and the jury found the issue in favor of Fox. 

We cannot sustain the contention of the plaintiff that the motion for 
nonsuit should have been granted. There was very full evidence on 

both sides; the issue was squarely raised and the jury found 
(346) in favor of the defendant. 

The plaintiff further contends tha t  the court did not charge 
that the burden was on the defendant to prove the mutual mistake by 
evidence that was "clear, strong and convincing." The court charged the 
jury three times upon this proposition. He said 1;hat "as the plaintiff 
alleges, the burden is upon FOX to prove i t  (the mutual mistake) and 
show by evidence that shall produce satisfaction to the mind upon all 
the evidence that there was a mutual mistake between Fox and McRae." 
Again the court charged the jury: "Has he satirdied you on that so 
that you can say and are satisfied that i t  was a mistake a t  the time-a 
mutual mistake between him and Mcltae; that is what he alleges now, 
and if he has satisfied you of it as the face of the paper has not those 
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words (without recourse) and he has alleged there was mistake, I 
stated to you that the burden was upon him to satisfy you that there was 
a mistake and the kind of mistake he alleges there was." 

And again the court charged the jury: ('Has he satisfied you by the 
evidence, clear and convincing, that those words should have been there? 
If the defendant has so satisfied you and this in the manner which I 
have explained to you, your answer to the issue should be 'Yes.' If he 
has failed to so satisfy you, your answer to this issue should be 'No.' " 

It is true that the usual phrase is "clear, strong and convincing" but 
these exact words are not absolutely indispensable. They are not "sac- 
ramental words," S. v. Arnold, 107 N.C. 862, but i t  is sufficient if the 
expression used conveyed to the minds of the jury the same meaning. 
The use of the words here "clear and convincing" together with the 
twice repeated expression that  unless the jury was so satisfied "in 
the manner in which he had explained to  the jury," that is by "clear 
and convincing" evidence that they should answer the issue "No," was 
sufficient." 

I n  Mendenhall v. Davis, 72 N.C. 150, i t  was held that parol evidence 
was admissible to show that an endorsement in blank was made with 
the understanding that i t  was to pass the title and without any assump- 
tion of liability. In  Comrs. v. Wasson, 82 N.C. 308, it was held that an 
endorsement could be construed as simply passing the title. The plain- 
tiff's contention, however, does not seem to controvert that proposition 
but rests upon the ground that the charge "Has he satisfied you bv the 
evidence, clear and convincing" was not sufficient, but was defective 
because of the omission of the further word "strong" or "cogent." 

In S. v. Arnold, 107 N.C. 862, in discussing the words for which 
no  synonyms can be substituted in indictments, i t  was held that while 
"feloniously," "with malice aforethought," and "murder" are essential 
to the validity of the indictments requiring them, that there 
were no other "sacramental words," that  is, words which ad- (347) 
nlitted of no substitute and especially that "wilfully and un- 
lawfully" could be expressed by other words conveying the same idea. 

The entire controversy depended solely upon the question whether 
the words "without recourse" were omitted by mutual mistake. On this 
there was a direct conflict of evidence and when the jury were told to 
find the issue in the negative unless they were satisfied by c I c ~ r  and 
convincing proof, they must have understood this required proof that 
mas strong and cogent. While i t  is best always to follow the cu,ctomary 
expressions and terms, if for no other reason because it will avoid such 
debates as this and will prevent experiments in language-whether In 
civil or criminal cases-we do not see that the expression "clear and 
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convincing proof" which would satisfy the jury, was not sufficient to  
convey to their minds the same idea that would have been conveyed if 
the additional word "strong" or "cogent" had been used. 

It is more probable that the testimony of defendant that the plaintiff 
asked $2,500 for the house (and the plaintiff admitted it was $2,750) 
was clear and convincing to the jury that $3,000 in bonds, with the 
interest thereon, was agreed upon because not endorsed. 

We have held frequently and consistently that the charge of the 
court should be construed in its entirety and not by any detached por- 
tions. 

Taking the evidence of the defendant, Fox, and that of the plaintiff, 
together with the charge of the court, we think that the controverted 
point together with the necessary intensity of proof required, must 
have been fully understood by the jury and that they found the issue 
intelligently and understandingly and we cannot on appeal disturb the 
verdict merely because the word "strong1' (or "cogent1') was not added 
to the phrase that the proof must be "clear and ~onvincing. '~ 

No error. 

ADAMS, J., did not sit. 

WALKER, J., dissented upon the ground: 1. That there is no evidence 
of a mutual mistake, or any mistake, as understoocl in the law, by L. G. 
Fox, and certainly none by TV. P. McRae, and therefore there was no 
mutual mistake, and the court should have granted the motion to non- 
suit. 

L. G. Fox signed the very endorsement he intended to sign, and 
did so not mistakenly, in the sense of a mistake in fact, but because he 
thought that, as T .  T. Cole had the words "without recourse" in his 
endorsement, i t  would import the same wards into his own endorsement. 
But  in this he was mistaken, not in fact, but only in law, and that will 

not do; because, for one good reason, W .  P. McRae did not 
(348) participate even in that mistake. What L. G. Fox needed was 

a lawyer, when he would have had better advice than his own. 
Whoever has himself for his lawyer, is apt to have an unwise man for 
his client, is the old, old adage. 

2. The charge of the court, bascd upon the defective evidence, was also 
erroneous, and necessarily so. 

3. It is well settled that there must be a mutual mistake of the parties 
or the mistake of one induced by the fraud, surprise, etc., of the other, 
which is not alleged here. White v. R .  R., 110 N.C. 456; Day v. Day, 
84 N.C. 408; Jones v. Warren, 134 N.C. 390; McMinn v. Patton, 92 
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N.C. 371, 374; Wilson v. Land Co., 77 N.C. 445; Britton v. Ins. Co., 
165 K.C. 149, and more recently, Ray v. Patterson, 170 N.C. 226; New- 
ton v. Clark, 174 N.C. 393. Where mistake alone is relied on, i t  must 
be both alleged and shown that it was a mutual one, and that the 
matter asked now to be supplied, or inserted, was omitted by reason of a 
mutual mistake. Ray v. Patterson, supra; Newton v. Clark, supra. 

NATIONAL LIFE INSURANCE COMPAR'Y v. A. D. GRADY, ADMR. OF N. B. 
GRADY, DECEASED. 

(Filed 2 May, 1923.) 

1. Insurance, Lif~Policies-Contra~ts-Stipulations-Condition~ood 
Health-Delivery of Policy-Fraud and Collusion. 

A clause in the application for a policy of life insurance to become x 
part of the policy contract when issued, that it  will be invalid unless 
the premium shall be paid on its delivery while the applicant is in good 
health, is executory until delivery of the policy by the company's authorized 
agent, and is for the purpose of protecting the company in the event the 
applicant should theretofore, and since the acceptance by the company, 
become sick or in ill health; and where the policy has been delirered to 
the insured or his representative and the premium paid to the company's 
accredited agent, in the absence of collusion or  fraud, the policy becomes 
a binding contract on the company, irrespective of this clause. 

2. Same--Principal and  Agent-I11 Health-Notice t o  Agent. 
Where the application for a policy of life insurance provides that the 

application therefor shall become a part of the policy when issued, and 
specifying that the policy would be invalid unless the first premium shall 
have been paid and the policy delivered to the insured n-hile in  good 
health, it is required of the company's authorized agent to deliver the 
policy and accept the premium, that he satisfy himself of the good health 
of the insured before making delirery, and in the absence of fraud and 
collusion between the insured and the agent, the knowledge of the agent 
when acting within the scope of the powers entrusted to him, will be 
imputed to the company, though a direct stipulation to the contrary ap- 
pears in the policy or the application for the same. 

3. Same. 
The insured during ill health sent his representative to the local 

agent of the company to whom the company had, according to custom, 
sent the policy for its delivery and the collection of the first premium; 
and informed the company's agent that the insured was in ill health, 
which afterwards resulted in his death, and the agent unconditionally 
delivered the policy and collected the premium without inquiry as  to 
the health of the insured at  that time. There was a clause in the appli- 
cation for the policy, incorporated in  the policy itself, that the validity of 
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the policy contract was conditioned upon the csntinued good health of 
the insured and his paying the first premium. There was no evidence of 
fraud br  the insured or collusion by him or his representative with the 
agent, but to the contrary, and held, the knowledge or notice of the agent 
of the ill health of the insured was imputed to the company, and the un- 
conditional delivery of the policy by the agent under the circumstances 
rendered the policy binding upon the company, and enforceable. 

(349) APPEAL by plaintiff from Culvert, J., January Term, 1923, 
of DVPLIN. 

Civil action to cancel an insurance policy of $2,000, on the life of 
defendant's intestate, issued and delivered in 1920, on the ground that 
a t  the time of said delivery the intestate was not in good health, in 
breach of stipulation of the kind appearing in the application, and which 
purported to be a part of the contract of insurance. Defendant an- 
swered, asserting the validity of the policy and demanding judgment 
for amount of same. On the trial plaintiff, among other things, put 
in evidence the contract purporting to  bear date 1 September, 1920, 
insuring the life of intestate in the sum of $2,000, issued in consideration 
of the application therefor and the payment of a premium of $60.22 on 
delivery and of a like sum on or before the first of September in every 
year during the life of the insured, etc. Said plslicy further contained 
stipulations as follows: "POLICY THE ENTIRE CONTRACT. This policy 
and its application, which is made a part  hereof and a copy of which is 
hereon endorsed, together with general provis'ons contained on the 
reverse of this page, which are hereby made a part of this policy, as 
fully as if they were recited a t  length over the signatures hereunto 
affixed, constitute the entire contract between the parties." And further: 
"ALTERATIONS. NO one except the president, a vice-president, secretary 
or actuary of the company, has power, in behalf of the company, to 
make or modify this policy, to extend the time far paying any premium, 
to waive any forfeiture, or to bind the company by making any promises 
or by accepting any representation or information not contained in the 
application for this policy. These powers will not be delegated." And 
in the application, made a part of the policy and attached thereto, 

appears the following: "I hereby agree that this application 
(350) and the answers made to the medical examination and the pol- 

icy applied for shall constitute the enti1.e contract between the 
parties thereto. (Signed) Needham Bryant Grady." "I hereby certify 
that I have read all statements and answers in Ihis application (Forms 
A and B ) ,  and agree, on behalf of myself and of any person who shall 
have or claim any interest in any contract issued thereunder: That  no 
material circumstances or information has been withheld or omitted 
touching my past and present state of health and habit< of life, and that 
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said statements and answers, together with this declaration as well as 
those made to the company's medical examiner, are complete and true 
and shall be the basis of the policy hereby applied for; that there shall 
be no contract of insurance until a policy shall have been issued and 
delivered to me and the premium thereon paid to the company or its 
authorized agent, during my lifetime and good health. (Signed) Needham 
Bryant Grady." There were also facts in evidence tending to show 
that the intestate, living about twelve miles from Warsaw, N. C., 
held a policy of $1,000 in plaintiff company. That in latter part of 
1920, and on application for a second policy for $2,000 in the company, 
same was passed upon favorably and the policy for said amount, the 
subject of this controversy, sent to the local agent J. D. Brown, resi- 
dent in Warsaw, N. C., for delivery on payment of the premium, ctc. 
Tha t  intestate not being presently able to pay, an indulgence was 
allowed, the local agent retaining the policy. That  on Monday, 25 
October, 1920, the intestate was in the town of Warsaw, saw the local 
agent who requested him to take up his policy, but further indulgence 
was asked for and allowed, intestate saying that he had to take up 
some notes a t  the bank and it was not presently convenient to pay. 
It appeared further from evidence of defendant that a t  second meet- 
ing in Warsaw, intestate complained of not being well, and that fact 
was made known to the local agent. The facts in evidence further 
tended to show that on his return home, 25 October, intestate became 
gradually worse from day to day and died late afternoon, Thursday, 28 
October; that the attending physician's seemed to be perplexed by the 
symptoms of the case but the disease was finally diagnosed as influenza. 
There was evidence to  the effect further that on Monday, 26 October, 
the local agent having received a letter from H. M. Humphrey, State 
manager to that effect wrote to intestate addressed to his home office, in 
terms as follows: 

MR. N. B. GRADY, Kenansville, N. C. 

DEAR SIR:--Mr. H. M .  Humphrey, State manager, writes me that the 
45 days he gave you to take up the policy has expired, so please call by 
and get same, as he writes me that I will have to return the policy unless 
you take i t  a t  once. 

Very truly yours, 
(Signed) J. D. BROWN. 

That the letter was received in afternoon 27th) and early 
on morning of 28th intestate sent the money for the policy (351) 
by a neighbor, Mr. Tilden Summerlin, who testified that he 
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took the premium money to Warsaw early Thursday morning and told 
Mr. Brown that Mr. Grady had sent him to get the policy, paid him 
the premium $60.22, and Mr. Brown handed him the policy. That he 
could not say whether just before or' just after, but about the time 
lie handed me the policy he asked how Needham was (the intestate) 
and witness replied that he was very sick. On cross examination he 
said he couldn't swear whether Brown heard him or not. There was 
supporting evidence for defendant tending to show that the agent 
knew of his condition. The agent, J. D. Brown, testifying for plaintiff, 
stated among other things that he didn't see intestate on 25, Monday, 
and that neither then nor on Thursday when the policy was delivered 
or any other time was he made aware of the sick:ness of the intestate. 
This opposing evidence was submitted to the jury and under the charge 
of his Honor they have accepted defendant's wrsion, he having in- 
structed the jury, in effect, that if a t  the time J. D. Brown delivered 
the policy and received the premium he knew tl-e intestate was sick, 
this would be a waiver of the stipulation "that there should be no con- 
tract of insurance until the policy shall have been delivered during the 
lifetime of the insured and while he was in good health, etc." The cause 
was submitted and verdict rendered on the following issue: 

"Is the plaintiff entitled to the cancellation and return of the policy 
for $2,000 on the life of the deceased, N. B. Grady" Answer: 'No.' " 

Judgment for the amount of the policy and plaintiff excepted and 
appealed. 

E. M .  Land and H .  D. Williams for plaintiff. 
Stevens, Beasley & Stevens and Dufly & Day for defendant. 

HOKE, J. The authorities on the subject in this jurisdiction are to 
the effect that where on payment of the first ~ e m i u m  a poliey is 
delivered without qualification there is a completed contract of insurance, 
and the parties thereto are concluded as to a delivery of the policy during 
the good health of the insured, except in case of fraud. These decisions 
proceed upon and approve the position that the clause in the application, 
made a part of the policy, and stipulating that there shall be no contract 
of insurance except on delivery in good health, is executory in its 
nature, authorizing the company to withhold the policy in case the 
insured shall be taken ill before delivery, but where the policy has been 
finally delivered the company is concluded on this and other stipu- 
lations of like kind except, as stated, where there has been fraud on 

the part of the insured, or those representing him in the trans- 
(352) action. Trust CO. V. Ins. CO., 173 N.C. 558-563; Rayburn v. 
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C a s ~ ~ a l t y  Co., 138 N.C. 379; Grier v. Ins. Co., 132 N.C. 546; Ray  
v. Ins. Co., 126 N.C. 166; Kendrick v. Ins. Co., 124 N.C. 315. I n  
T w s t  Co. v. Ins. CO., supra, Associate Justice Allen delivering the 
opinion, and in reference to the subject said: "Nor do we agree to 
the position that  the defendant can avail itself of the plea that  the 
insured was not in good health a t  the time of the delivery of the policy, 
and that  for this reason, under the terms of the policy the contract 
never became operative." 

If any length of time elapses between the making of the application 
and the issuing of the policy it is the duty of the defendant to make 
inquiry ~vhen the policy is delivered as to the condition of the health 
of tlle insured, and if i t  fails to do so, the delivery is conclusive a g a i n ~ t  
the defendant as to the completion of the contract. 

I t  was so decided in Gmer v. Ins. Co., 132 N.C. 546, in which the 
Court said: "When the policy is not only issued, but delivered, its 
delivery (in the absence of fraud) is conclusive that  the contract is 
completed ( R a y  v. Ins. Co., 126 N.C. 166), and i t  is an  acknowledg- 
ment of payment during continuance in good health. If the agent had 
not delivered tlle policy, whether the circumstances would hare  justified 
the withholding of the delivery so as to release the company from re- 
sponsibility is not a matter before us. H e  did deliver it,  and with full 
opportunity to see the insured and with a suggestion that  he do qo, and 
there is no allegation of fraud and collusion, as in Sprinkle v. Indemnity 
Co., 124 N.C. 405. The delivery of the policy closed tlle contract 
like the delivery of any other deed, and the preliminary provisions of 
the application for withholding thereof ceased to be of any force. I n  
Rendrick's case, supra, the money was not paid till after a lingering 
illness and on the very day of the death, and then by a friend; but it 
was held tha t  the delivery of the policy was conclusive as to the contract 
being complete. 

"Numerous authorities can be cited in support of what is here said, 
but  the matter has been sufficiently elaborated in Kendrzck v. Ins. Co., 
124 N.C. 315; 70 ilm. St. Rep. 592. T o  same purport, Lzfe Assn. v. 
Lindley, (Texas), 68 S.W. 695; Indemnity Assn. v. Grogan, ( K y . ) ,  
52 S.W. 959; Ins. Co. v. Koehlar. 63 Ill., App., 188; Ins. Co. v. Schlink, 
175 Ill. 284; Ins. Co. v. Quinn, 41 X.Y. ,  Supp. 1060; McElroy v. Ins. 
Co., 94 Fed. 990. I n  Life Assn. v. Findly and Indemnzty Co. v. Grogan 
the facts were identical, almost, with those in this case. The actual de- 
livery of the policy concludes the contract, in the absence of fraud." 

I n  Grier v. Ins. Co., and in Ray v. Ins. Co., i t  was held "that when 
the policy of insurance is delivered, its delivery, in the absence of fraud, 
is conclusive that  the contract is completed and is an acknowledgment 
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that the premium was paid during the good health of the in- 
(353) sured." And the present Chief Justice delivering the opinion 

in the Grier case, said: "The provision in the application that  
the contract shall not take effect until the first preinium shall have been 
paid, during the applicant's continuance in good health, is only a pro- 
visional agreement, authorizing the company to withhold the delivery 
of the policy until such payment in good health, but when the com- 
pany actually delivers the policy, then i t  is estopped, in the absence 
of fraud, to assert that its solemn contract is vcid either on account 
of nonpayment of premium or of ill health, which stipulations were 
asserted in the application as conditions to excuse it from such delivery, 
and are not grounds to invalidate the policy after i t  has been de- 
livered." 

Another principle recognized in this jurisdiction and pertinent to the 
inquiry is that, in the absence of fraud or collusior~ between the insured 
and the agent, the knowledge of the agent when acting within the scope 
of the powers entrusted to him will be imputed to the company, though 
a direct stipulation to the contrary appears in the policy or the appli- 
cation for the same. Gardner V .  Ins. Co., 163 N C .  367; Fishblate v. 
Fidelity Co., 140 N.C. 589; Grabbs V .  Ins. Co., 1% N.C. 389; Follette 
v. Accident Assn., 110 N.C. 378; Conneticut Indemnity Assn. v. Grogan's 
Admr., 52 S.W. 959; McElroy v. Brifish America Assur. Co., 94 Fed. 
990; Northwestern Life Assur. v. Findley et al., 68 S.W. 695; Germaine 
Life Ins. Co., v. Koehler, 63 Ind. App. 188. I n  A'shblate's case, supra, 
the Court in speaking to the question said: "We are not inadvertent to 
the clause in the policy which provides that 'no notice or knowledge 
of the agent or any other person shall be held to effect a waiver or 
change in this contract or any part  of it. . . .' The effect of a clause 
of this kind has been very much discussed in the courts, and there is 
high authority for the position that to ignore such a stipulation would 
be to place an undue limitation on the right of conl.ract, and to threaten 
the sanctity of written instruments by breaking down the rule that 
such contracts cannot be changed or varied by parol. But we think the 
great weight of authority, certainly in the State courts, favors the posi- 
tion that a clause of this character is ineffective for the purpose designed 
and that an insurance company shall not appoint an agent, use his 
services, accept the results of his work, and repudiate this essential 
and inherent feature of the law of agency, that a knowledge of the 
agent is the knowledge of the company." A proper application of these 
principles to the facts presented is in favor of defendant's recovery on 
the policy. There is no suggestion of any collusicn between the agent 
and the insured, nor is there any allegation or evidence tending to 
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show fraud or any concealment from which fraud might be inferred, 
on the contrary it appears, and under the charge of his Honor, the 
jury has nccebsarily found that on payment of the premium 
there was unqualified delivery of the policy, the agent a t  the (354) 
time having linowledge or notice of the conditions presented. 

There is no error, and the judgment for defendant is 
Affirmed. 

Cited: McCain v. Ins. Co., 190 N.C. 553; Short v. Ins. Co., 194 N.C. 
650; Marsh v .  Ins. Co., 199 N.C. 341; Laughinghouse v. Ins. Co, 200 
N.C. 436; Colson v .  i lss~~rance Co., 207 N.C. 584; Belks Dept. Store v. 
Ins. Co., 208 N.C. 277; Williams v. Ins. Co., 209 N.C. 770; Butler v .  
Ins. Co., 213 N.C. 386; Cab Co. v. Casualty CO., 219 N.C. 798; Thomas- 
Yelverton Co. v. Ins. Co., 238 N.C. 281; Faircloth v. Ins. Co., 253 N.C. 
528; Greitzer v. Eastham, 254 N.C. 756; Kinlg v. Ins. Co., 258 1T.C. 436. 

JOSEPH ill. WRIGHT v. JAMES C. DAVIS, DIRECTOR GENERAL AND AGENT OF 

TEIE CHESAPE.lKE AND OHIO RAILROAD CO1\IPANY, AND THE PULL- 
JIAN COJIPANY. 

(Filed 2 May, 1923.) 

1. GovernmentRailroads-Principal and Agent-Summons-Process. 
The courts of this State mill take judicial notice that under the pro- 

visions of the Federal Transportation Act the President appointed an 
agent for the management of certain railroad companies in substitution of 
the powers of the director general of railroads; and an action will not 
be dismissed as  of nonsuit by reason of a summons haring been served 
on the currier's local agent entitled in the name of the plaintiff against 
"J. C .  Davis. director general and agent," the defendant so named having 
entered a general appearance accordingly and defended upon the merits 
of the case. 

2. Appeal and  Error-Sumnlons-Service-Motions-Objections and Ex- 
ceptions 

An appeal to the Supreme Court will not directly lie from the refusal 
of the Sul~erior Court judge to dismiss an action upon the ground of im- 
proper service, but upon exception taken the matter will be considered on 
appeal from a final judgment. 

APPEAL by defendants from Harding, J., a t  November Term, 1922, of 
GUILFORD. 

The verdict for plaintiff upon the issues submitted and judgment. 
Appeal by defendants. 
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J .  A. Barringer and R. C. Strudwick for plaintil9. 
E. D. Broadhurst and Bynum, Hobgood & Alderman for defendants. 

CLARK, C.J. The exception for the refusal of the nonsuit is based 
upon the ground that  the summons is entitled "Joseph M. Wright v. 
James C. Davis, director general and agent of the Chesapeake and Ohio 
Railroad Company, and the Pullman Company." 

The summons was returned as having been served on "0. I?. York, 
agent of the Pullman Con~pany" which was a t  t ha t  time, as the com- 
plaint alleges, being operated by the U. S. Government together with 
the C. & 0. R. R. Co., through James C. Davis, agent, appointed by the 

government under the "Transportation A.ct," ratified 28 Feb- 
(355) ruary, 1920, which authorized the President to appoint an  agent 

in substitution for John Barton Payne, then director general. 
James C. Davis filed an answer styling himself "Director general and 
agent" and verification of the answer was made by 0 .  C. Cox, describ- 
ing himself in the verification as "Attorney for James C. Davis, director 
general and agent." At  the trial term the record shows that  the case 
entitled "Jos. M. Wright v. James C. Davis, direc.;or general and agent 
of the C. & 0 .  R .  R. Co., and agent of the Pullman Company" was tried 
and the usual issues in an action for damages, sustained by negligence 
of the defendant, were submitted. The record further shows as follows: 
"The defendant, James C. Davis, director general and agent of the 
Pullman Company moves to set aside the verdict for errors and as being 
against the weight of the evidence; motion overruled and the defendant 
excepted." Judgment was signed as set out in th~: record and the de- 
fendant appealed to the Supreme Court. The summons, the complaint, 
the answer, the issues and the judgment are all styled "James C. Davis, 
director general and agent" and he defended and appealed in tha t  
name. 

The defendant lays stress in his brief here upon the contention that  
James C. Davis is not expressly called in the record "Presidential agent." 

It is contended that  he was sued as agent, not as the President's 
appointee under the act of Congress, but  as the 2,gent of the Pullman 
Company. It is not denied tha t  he is the agent appointed by the 
President pursuant to the act  of Congress. H e  was sued as such, and 
as such was in control of the operation of the C.& 0 .  R. R., and the 
Pullman Co., answered, went to trial, through his counsel moved to set 
aside the verdict and appealed,-all under tha t  designation. If there 
was any force in the exception that  he now preslmts, he should have 
filed an  answer setting up the grounds of such defense. H e  did not 
do so but appealed in the action generally. 
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It is true that prior to the trial on 27 December, 1921, the defendant, 
the Pullman Company, filed a motion to dismiss the action on the ground 
that at  the time the Pullman Company was in possession of and under 
the complete control of and operated by the director general of railroads, 
and 1 March, 1922, upon the hearing of said motion, the court found as 
a fact that service had been made upon ' '0. F. York, agent of the Pull- 
man Company, and that a t  the time of said service of summons he was 
ticket agent of the Pullman Company a t  Greensboro" and the judge 
held that such service was sufficient to bring James C. Davis, director 
general and agent into court in this action and overruled the inotion 
to dismiss, and the defendant excepted. 

No appeal lay, of course, from the refusal of the inotion to dismiss, 
but the exception was noted in the record and comes up for a review 
upon this appeal from the final judgment in the action. I t  is 
clear upon the evidence and the pleading that the suit was (356) 
against James C. Davis, agent, appointed by the President, in 
charge generally as agent for the Government of the railroads and the 
Pullman Company. The service upon York of the Pullman Company 
was service upon James C. Davis, agent, under whose charge the said 
company was being operated. Clements v. R. R., 179 N.C. 226; Gilliam 
v. R. R., ibid., 511, which held (p. 226) : "Service upon the local agent 
was service upon the director general, and also upon the company as 
represented by him. Hollowell v. R. R., 153 N.C. 19; Grady v. R .  R., 
116 N.C. 952." 

In  this case James C. Davis was named in the summons as agent of 
the Chesapeake and Ohio Railroad Company and the Pullman Com- 
pany. The defendant rested his motion to dismiss the action upon the 
ground that Davis was not named in the summons "as agent designated 
by the President." But as a matter of law of which the court takes 
judicial notice, and which is not excepted to in the evidence, the Presi- 
dent was authorized to  appoint an agent to take charge of the railroads 
and transportation companies as agent in succession to Walker D .  Hines 
or John Barton Payne, former directors generals, and as such he ap- 
pointed James C. Davis agent of the railroads and of the Pullman 
Company. The words "Director general" would not have strictly and 
accurately described him under the act and as a matter of fact, as well 
as of law, he was James C. Davis, agent, for as a matter of public 
record and history, John Barton Payne, who had been up to 1 March, 
1920, director general of railroads when, in pursuance of the Trans- 
portation Act, ratified 28 February, 1920, the President being author- 
ized to appoint an agent to discharge the same duties, James C. Davis 
tvas appointed and took charge and who having been served with the 
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summons herein answered, issues were submitted and judgment rendered 
thereon. 

At this term, in Ashford v. Davis, ante, 89 (opinion filed 7 March, 
1923), the summons was served on the local agent of the railroad and 
Walker D .  Hines, the director general of railroads, appeared and 
defended. Tha t  action had been begun before 1 March, 1920, and 
subsequently James C. Davis was substituted for the former director 
general, and the Court held that the rnotion to dismiss the action was 
properly denied, citing Bagging Co. v. R. R., 184 N.C. 73. 

I n  another case, Dixon v. Davis, 184 N.C. 207, the Court granted a 
new trial, but disregarded the fact that the defendart was styled director 
general instead of agent. There being no doubt aoout the identity of 
the person sued, and that he was sued as the representative of the rail- 
roads, the Court interposed no objection to any informality in the title 
of the defendant. The real defendant in those cases, as in this, was the 
corporation and the defendant James C. Davis, agent, as to whose 
identity there was no question, was merely the representative of the 

corporations named in the summons, designated by the Presi- 
(357) dent as alleged in complaint, and not denied in the answer for 

the purposes of that action. 
In  Bagging Co. v. R. R., 184 K.C. 73, where the action was instituted 

against the Government railroad administration, joining a corporation 
over whose lines it Tvas alleged that the default occurred for which the 
action was brought, the Court dismissed the action as to the corporation, 
but continued it as to  James C. Davis, who had been made agent in 
substitution of Walker D.  Hines, director general, the Court holding that 
the action being on the docket, it would not abate because James C. 
Davis had not been made a party, but had been sustituted as a de- 
fendant. 

No error. 

R.  H. PLYLER v. SOUTHERN RAILWAY ICOMPAKT. 

(Filed 2 May, 1923.) 

1. Negligenc~Contributory Kegligence. 
Contributory negligence that will bar the right of recoT7ery of the plain- 

tiff is  such omission of the observance of ordinary care required of him, 
under the circumstances, as  concurring or coiiperating with the negligence 
of the defendant becomes the proximate cause of the injury in suit. 
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2. Same-Evidence-Railroads-Public Crossings. 
Where the contributory negligence of the plaintiff consists in his not 

listening or looking up and down the track before attempting to cross 
in his automoi)ile, i t  is illcompetent for him to testify, on this issue, that 
the failure of the engineer to ring the bell and blow the mhistle, eviden- 
tiary upon the issue as  to defendant's negligence, caused him to enter 
upon the crossing where the injury followed; the question of proximate 
cause to be determined by existing conditions and not by hypotheses o r  
contingencies. 

Where the statute of another state. applicable to a negligence case 
tried in our own courts, prorides that where a railroad train collides at  a 
public crossing and injures the person or p ropr ty  of one attempting to 
cross, and the defendant railroad company's employees have neglected 
to gi \e  the required signals. which contributed to the injury, the corpora- 
tion shall be held liable in damages unless i t  is shown that in addition to 
a mere want of ordinary care the person injured, etc., was a t  the time 
of the collision gniltg of gros4 or willful negligence, or was acting in 
violation of the law, and that such gross or wilful negligence or unlaw- 
ful act contributed to the injury: Hcld, the words "gross or wilful neg- 
ligence" and "unlawful act" are not synonymous but alternative terms; 
and where there is no evidence of any "unlawful act." it  is proper for 
the trial judge to so instruct the jury, and leave only to their consideration 
the question of gross or wilful negligence of the plaintiff, of which there 
was evidence. 

4. Appeal and  Error-Appellant-Burden of Proof. 
The appellant must show in the Supreme Court prejudicial error to his 

rights in the Superior Court. 

5. Railroads-Crossings-Negligence - Contributoly Negligence - Look 
and Listen-Instructions. 

Where there is evidence tending to show that the plaintiff had failed 
to use ordinary care before attempting to cross the defendant's railroad 
tracks a t  a public crossing, where the injury in suit arose, by neglecting 
to listen or look up and down the track before entering thereon, an in- 
struction of the court does not make his right of recovery to  depend upon 
this fact alone when elsewhere in the charge he  has instructed the jury 
clearly and fully upon the principle of proximate cause, and such circum- 
stances as would hare escuqed him in not observing the care required of 
him under the circumstances. 

6. S a m H b s t r u c t i o n s .  
The plaintiff's failure to look in both directions upon a railroad track 

before attempting to cross a t  a public crossing where he was injured 
in a collision with the defendant's train, mill not be excused by the 
evidence that his view was obstructed by trees, etc., when it  is shown from 
all of the evidence, that notwithstanding this obstruction he was afforded 
a clear and timely view of the track after passing the obstruction, aiid 
his failure to observe the care required of him under the circumstances 
rms occasioned by his looking back over the way he had come. 



378 IN T H E  SUPREME COURT. [I85 

7. Instructions-Negligence-Proximate CaussAppeal and Error. 
The charge of the court must be considered as  a whole and will gen- 

erally be sustained when it embodies the law ap~licable to the essential 
features of the case, and where he has repeatc>dly and unmistakably 
charged upon the principle of proximate cause, in a negligence case, his 
omission to hare repeated the principle in a port:on of the charge, will 
not be held for error a s  contradictory or misleadirg to the jury. 

APPEAL by plaintiff from Webb, J., a t  December Term, 1922, 
(358) of GASTON. 

Civil action to recover damages for injury to plaintiff's car 
caused by a collision with the defendant's train at a grade crossing in 
South Carolina. The highway intersects the roadbed a t  right angles, the 
highway running east and west and the railroad north and south. The 
train was going south and the plaintiff from east to west. The issues of 
negligence and contributory negligence were answred "Yes." 

Judgment for defendant; appeal by plaintiff. 

Mangum & Denny for the plaintiff. 
0. F .Mason and George B. Mason for the defendant. 

ADAMS, J. There was evidence for the plaintiff tending to show that 
the engineer did not give the usual signals as the train approached the 
crossing, and the plaintiff insisted that this evidence while primarily 

relevant to the first issue should be constdered in connection 
(359) with the second issue as explanatory of the plaintiff's conduct 

in attempting to cross the trark. In accordance with this con- 
tention the plaintiff offered to testify that he woull3 not have gone on 
the crossing if the signals had been given. We think his Honor properly 
excluded the proposed evidence. Contributory negligence is such act or 
omission on the part of the plaintiff, amounting to a want of ordinary 
care, as concurring and cooperating with the negligence of the defendant 
becomes the proximate cause of the injury, and is to be determined by 
existing conditions and not by hypotheses or contingmcies. However, the 
plaintiff testified substantially that if he had k n m n  the train was 
coming he would not have gone on the track-"if I could have seen 
through the hedge I would not have been on the track." And his Honor 
presented the plaintiff's contention as follows: "He contends and says 
that if the engineer, the defendant's agent, had discharged his duty, 
which i t  owed to the plaintiff, and rang its bell continuously for 500 
yards, and had blown its whistle, that he would h a w  heard it and stop- 
ped his automobile before he went on the track, and he says that being 
so, his automobile would not have been damaged; and he says the 
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PLYLER V. R. I:. 

cause of this trouble was the negligence on the part of the defendant 
in failing to do what the law required, sound the whistle 500 yards, or 
ring the bell continuously for 500 yards before reaching the crossing, 
and plaintiff says defendant did not do that." 

The plaintiff admits that the court gave the instructions to which 
his third exception relates omitting the clause "There is no evidence 
of any unlawful act on the part of the plaintiff." The Code of Laws 
of South Carolina, sec. 3230, provides that if a person is injured in 
his person or property by collision with the engine or cars of a railroad 
corporation a t  a crossing and i t  appears tliat the corporation neglected 
to give the required signals and that such neglect contributed to the 
injury the corporation shall be liable in damages . . . unless it is shown 
that, in addition to a mere want of ordinary care the person injured, 
or the person having charge of his person or property was a t  the time 
of the collision guilty of gross or willful negligence, or was acting in 
violation of the law, and tliat such gross or wilful negligence or unlawful 
act contributed to the injury. I n  Howard v. Payne, 112 S.E. (S.C.) 
437, it is held that the terms ('gross or wilful negligence" and "unlawful 
act" are not synonymous, but alternative terms, and they were so con- 
strued by his Honor on the trial. There was evidence of gross negligence 
on the part of the plaintiff, and no contention that he x-as guilty of an 
unlawful act. This question was not in issue and it is difficult to see 
how the omission of all reference to it could have misled the jury. The 
appellant must show, not only that there was error in the rezl - ~ c c t  com- 
plained of, but that such error was prejudicial. Penlnnd v. 
Barnard, 146 S.C.  379; Hosiery Co. v. Cotton Slz l l s ,  140 N.C. (360) 
452. 

His Honor first gave the general instruction that i t  was the duty of 
the plaintiff before going upon the railroad to look up and down the 
track and to listen and if he failed to do so and was injured and such 
failure was the proximate cause of the injury he could not recover, 
and afterwards the following specific instructions tvere given: "If you 
find by the greater weight of the evidence that the plaintiff f d e d  to 
look up and down the track, if he failed to look up and d o r n ,  and 
failed to  listen before he went on it, and in his failing to do so he drove 
on i t  and the car choked and the train struck it, then he would be 
guilty of gross negligence and you would answer the second issue 'Yes.' 
If you find that he failed to look and listen and find that if he had looked 
and listened up and down the track, he could have seen the train, or 
would have seen it, but in his failure to look and listen, he went on with- 
out doing that,  and that was the proximate cause of the injury, then 
you will answer the second issue 'Yes.' " 
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The plaintiff impeaches the several instructions on the ground (1) 
that the court laid down as an arbitrary rule the duty to look up and 
down the railroad track and to listen before going upon the crossing, 
and (2) that the court omitted to tell the jury ths t  the plaintiff's neg- 
ligence must be the proximate cause of the injury. 

I n  support of his exception to the first proposition the plaintiff cites 
Chisholm v. Railroad, 114 S.E. (S.C.) 500, in which the Supreme 
Court of South Carolina said: "The duty of the traveler arising under 
the foregoing rule is not an absolute one, but may be qualified by attend- 
ant circumstances. The view taken in this State is that i t  is ordinarily 
a question for the jury in the application of the standard of due care 
to say whether the attempt of the traveler to cross without looking and 
listening effectively was excusable or culpable; that is, whether or not 
i t  amounted to negligence or wilful misconduct." But  the Court was 
careful to state conditions or circumstances by which the rule may be 
qualified: "The facts and conditions which may qualify the duty and 
excuse the failure to look and listen within the foregoing rules are 
usually: First, where looking and listening would not have availed to 
avert the injury; second, where the traveler enters upon the track under 
an express or implied assurance of safety, as where gates are open or 
signals are given by watchmen; third, the presence of some imminent 
danger or emergency, not brought about by the traveler's own negli- 
gence; fourth, the presence and influence of unusual or extraordinary 
conditions, not created or controlled by the traveler himself, and espec- 
ially where such conditions are brought about by the railway company, 
which are sufficient to  distract and divert the attention of a man of ordi- 

nary prudence and self-possession from the duty of looking and 
(361) listening effectively for an approaching train." And in defining 

the duty of traveler on approaching a grade crossing the Court 
was equally explicit: "On reaching a railroad crossing and before attempt- 
ing to go upon the track, a traveler must use his senses of sight and 
hearing to the best of his ability under the existing and surrounding 
circumstances; he must look and listen in both directions for approaching 
trains, if not prevented from so doing by the fault of the railroad com- 
pany, and to the extent the matter is under his control must look and 
listen a t  a place and in a manner that  will make the use of his senses 
effective." 

In  accord with Chisholm's case are several decisions of this Court, 
in which it is held that a traveler must look and listen in both directions 
for approaching trains if not prevented from doing so by the fault of 
the railroad company or other circumstances clearing him from blame. 
Perry v.  R.  R., 180 N.C. 290; Johnson v. R. R., 183 N.C. 431; Wolfe 
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v. R. R., 154 N.C. 569; Coleman v. R. R., 153 N.C. 322; Strickland v. 
R. R., 150 K.C. 7; Dufiy V .  R. R., 144 N.C. 26; Xesic v. R. R., 120 
N.C. 490. 

The plaintiff resists the application of tlie instruction complained 
of on tlie ground that his view was obstructed by the cane patch and 
the hedge; but lie testified that the distance between the cane patch and 
the railroad was 138 feet and the distance between the croabing and the 
hedge row 600 feet, that the car was moving slowly, and that when 
~vithin 23 or 30 feet of the crossing he "turned his head and turned 
back looking after his car." In  one direction a train could hare  been 
seen when a mile away and in the other, when 600 feet alvay; but instead 
of looking and listening the plaintiff deliberately turned his eyes from 
the railroad and recklessly went forward and his car stopped upon the 
track in front of the oncoming train. His Honor's instruction, when 
considered ~ i t h  reference to the plaintiff's testimony is a clear and 
practical application of the principle underlying the uniform decisions 
of the Court on the particular question presented for consideration. 

In  our opinion the second objection also is untenable. The instruc- 
tions, as we understand them, are not contradictory; they would have 
been if in one paragraph his Honor had said that the plaintiff's negli- 
gence must have been the proximate cause of the injury and in another 
paragraph that such negligence need not have been the proximate cause. 
But  the judge properly instructed the jury a t  least four times on the 
question of proximate cause, and in our judgment i t  would be hyper- 
critical to hold that an inadvertent omission of this featurc from a single 
clause i- fatal. Tlir cliargcs i t  has often been decided, must be considered 
as a whole, and if when so considered i t  embodies the law as applicabIe 
to the essential features of the question i t  will generally be 
sustained. Aman v. Lumber Co., 160 N.C. 369; Hodges v. Wil- (362) 
son, 165 N.C. 323; Bain v. Lamb, 167 N.C. 304; Ledford v. 
Lumber Co., 183 N.C. 614. 

From an examination of the record, the exceptions, and the briefs, 
we are satisfied that the case has been properly tried, and that there is 

No error. 

Cited: Holton v. R. R., 188 N.C. 277; In  re Southerland, 188 N.C. 327; 
Pope v. R. R., 195 N.C. 70; Butner v. R. R., 199 N.C. 698; Bullock v. 
T17illiams, 212 N.C. 119. 
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J. LUTHER SNYDER, ET AL. v. H. B. HEATH. 

(Filed 2 May, 1923.) 

Deeds and  Conveyances-Development Companies-Plats-Restrictions- 
F e e  Simple-Tit,le. 

A land derelopment company purchased a large acreage of lands in or 
adjoining a city, had the same platted into lots and sold and conveyed 
them to various purchasers, in each deed reserving to itself all rights, 
privileges and easements upon the said property .lot expressly granted, 
without uniform scheme of development by which any of the grantees 
could insist upon performance of any restrictions contained in the deed 
to the other purchasers, the same not being for their benefit or in which 
they could acquire any right. The defendant entered into a valid and 
binding contract with the plaintiff to purchase the absolute fee-simple 
title to several of these lots that the plaintiff had bought from the develop 
ment company, to v-hich the company executed its quit-claim deed, and 
the defendant set up the lack of plaintiff's title on the ground that there 
were restrictions in plaintiff's deed from the devehpment company that 
only residences could be built thereon, etc. The judgment sustaining the 
ralidity of the plaintiff's fee-simple title was affirmed on appeal. Homes 
Co. v. Falls Co., 184 N.C. 426. 

APPEAL by defendant from Long, J., a t  April Term, 1923, of MECK- 
LENBTJRG. 

Controversy without action, submitted on an agreed statement of 
facts. 

On 3 January, 1923, the plaintiffs and the defendant entered into a 
valid written contract whereby the plaintiffs agreed to sell and convey to 
the defendant, and the defendant agreed to purchase from plaintiffs, a 
good and indefeasible fee-simple title to four certain lots of land situ- 
ate in the City of Charlotte, and being shown and designated as 
Lots Nos. 7, 8, 9 and 10, in block KO. 2, on the map of the property 
of the Highland Park Company, which is recorded in the office of the 
register of deeds for said county, each of the said lots fronting 72% feet 
on the west side of Hawthorn Lane, with a depth of 193 feet. The said 
lots of land were to be conveyed free and clear of all liens and encum- 

brances and free and clear from all conditions and restrictions 
(363) limiting or affecting the use and occupancy thereof, except 

such restrictions and conditions as may have been placed on 
the same prohibiting the ownership and occupancy thereof by persons 
of the negro race. 

The plaintiffs tendered to defendant a deed in due form for the said 
lots of land. The defendant refused to accept the deed and to comply 
with said contract, for that  the Highland Park Company, the original 
owner of the whole tract of land, of which the aforesaid lots are a part, 
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conveyed Lot No. 9, in Block 2, by deed dated 17 September, 1902, with 
the following provisions incorporated therein: 

"And in consideration of the premises i t  is expressly covenanted and 
agreed between the parties to this deed and made a condition thereof 
that the party of the second part, his heirs and assigns, shall use the lots 
hereby conveyed for residence lots only, and that any residence building 
that may be erected on said lots shall not cost less than $2,000; that no 
building shall be erected thereon within 25 feet of the street or avenue 
upon which the building fronts; and further, that no part of the property 
hereby conveyed shall ever be owned or occupied as a tenant by any 
colored person." 

I t  is the contention of the defendant that on account of these pro- 
visions in the deed of the Highland Park Company, plaintiffs cannot 
convey to him a good and indefeasible fee-simple title to said Lot No. 
9 in Block No. 2. The deeds for the other three lots, covered by the 
contract, contained no conditions or restrictions whatever, and there is 
no question raised as to the title thereto. 

About the year 1893 the Highland Park Company, a corporation, 
acquired a large tract of land, of which the said lots of land above 
described are a part, which was then outside of the city of Charlotte, 
but is now located in the eastern section of said city; that said company 
caused to be made a map of a part of said property, showing a division 
into the lots and blocks, streets and alley-ways, a copy of the map being 
of record in the register's office in said county. Another slightly dif- 
ferent map of the same area was caused to be made and recorded by the 
said company. A concise history of the conveyances of the said High- 
land Park Company of the property shown on said maps is as follows: 

(a )  48 lots and a 20-acre tract were conveyed prior to the locus in quo 
without restrictions; 

(b)  29 lots were conveyed after the locus in quo without restrictions; 
(c) 38 lots, represented by 23 deeds, were conveyed, subject to re- 

strictions by four deeds before and nineteen deeds after the locus in quo. 
The 20-acre tract referred to above was conveyed to Elizabeth College 

and was the first conveyance by the said Real Estate Company. The 
four deeds which were made prior to the deed for the locus in quo, con- 
tained provisions exactly similar to those above set out in the 
deed from the Highland Park Co. (364) 

The plaintiffs have secured a deed in due form from the 
trustees, in dissolution of the Highland Park Company, who comprise 
all of the stockholders of the said company, releasing the lorus jn quo 
from all of the conditions and restrictions relative to its use and occu- 
pancy, and under which it was originally conveyed, in so far as the said 
company is concerned. 
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The Highland Park Company made no other conveyances, by refer- 
ence to the two maps aforesaid, other than those referred to in the state- 
ment of facts agreed, and had no other maps showing said Block No. 
2, other than the two maps above referred to. 

I t  is agreed in the statement of facts tha t  the plaintiffs are seized 
of a good and indefeasible fee-simple title to the lots of land first above 
mentioned, except in so far as such title is affected or limited by the 
conditions and restrictions purporting to limit the use and occupancy of 
the said lot, as set forth in the deed for Lot No. 9, Block 2, as aforesaid. 
I n  every one of the deeds of the Highland Pa rk  Company in which any 
conditions and limitations relative to the use and occupancy of the lands 
conveyed were inserted, with exception of two of such deeds, there 
occurred the following provision: "The party of the first part  expressly 
reserves to itself all rights, privileges and easements in and upon its 
said property not expressly granted to  the said party of the second part." 

None of said deeds contained any clause of fclrfeiture in event of 
breach of said conditions. 

All lots in Block 2, except Lot No. 9, the locus in quo, were conveyed 
without restrictions. The property directly across Hawthorn Lane, the 
20-acre tract referred to,  was conveyed without restrictions. All of the  
property in the fractional block, across Travis Avenue and adjacent to  
Block 2, was conveyed without restrictions. The greater portion of Block 
No. 1, across Elizabeth ,4venue, was conveyed without restrictions. Lots 
Nos. 2 and 3 in Block 4, on the opposite side of 5th Street from the 
locus in quo, were conveyed without restrictions; and a number of other 
lots, as shown upon said maps, were conveyed without restrictions. A 
commercial green-house is now conducted upon a part of the Elizabeth 
College tract. 

The property in Block No. 2 has become valuable on account of the 
fact tha t  i t  is not subject to conditions and restrictions, and one-half of 
said block has been sold a t  the price of $100 per front foot, on account of 
the fact tha t  the same may be used for business purposes. The purchasers 
thereof are contemplating the improvement of t h ~  same for business 
purposes. 

Upon the controlling facts, as above stated, judgment was en- 
(365) tered in the Superior Court in favor of the plaintiffs, the rea- 

sons assigned for the conclusion reached by his Honor being 
as follows: 

"It appearing that  no uniform scheme of development of the property 
of said company shown upon the maps referred to in the agreed state- 
ment of facts had been adopted and put in force to such an extent as 
to give rights to the owners of lots shown upon said plan to insist upon 
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performance of the conditions contained in said deed, and that  the condi- 
tions and restrictions inserted in said deed aforesaid as set forth in said 
agreed statement of facts were not inserted for the benefit of other re- 
maining lands of grantor shorvn upon such maps, and that  the right to 
the enforcement of such restrictions and conditions did not pass to 
subsequent grantees of lands shown upon said maps, i t  appearing that  
in every deed made by said development company conveying lands 
shown upon said maps in which such condition3 and restrictions were 
inserted, except two, the said Highland Park  Company reserved unto 
itself all rights in its lands not specifically granted by the t e r m  of said 
deeds to the grantees therein; and i t  appearing further that  in the deed 
conveying Lot  No. 9 in Block KO. 2 as aforcsaid there was no clause pro- 
viding for a forfeiture or reverter of the title to said lot in event of a 
breach of or failure to perform the conditions and restrictions as set 
forth in said deed; and it appearing further that  by deed in proper form 
the Highland Pa rk  Company, the only party who would have the right 
to insist upon the carrying out, performance and observance of the con- 
ditions and restrictions contained in its said deed conveying said Lot 
KO. 9 in Block No. 2, as aforesaid, has released plaintiffs and the said 
lot from the performance and observance of said restrictions and con- 
ditions and has agreed that  the title to the said lot shall be released and 
freed from the said conditions and restrictions and that  i t  may be used 
in any way and for any purpose which plaintiffs may desire; and the 
court being of opinion and finding as a matter of law that  upon the 
facts agreed, plaintiffs have and can convey t o  defendant a good and 
indefeasible fee-simple title to the said lots of land referred to in the 
statement of facts, to wit: Lots Nos. 7, 8, 9, and 10 in Block No. 2, as 
shown on map recorded in book 127, page 47 in said register's office, 
free and clear of any conditions and restrictions affecting or limiting 
the use and occupancy of the said lots." 

From the judgment rendered, defendant appealed, assigning errors. 

Parker, Stewart, McRae & Bobbitt for plaintiffs. 
Clarkson, Taliaferro & Clarkson for defendant. 

STACY, J. ,  after stating the case: For the reasons so clearly stated by 
his Honor, Long, J . ,  who heard the case below, we think the judgment 
must be upheld. See Homes Po. v. Falls, 184 N.C. 426; Steven- 
son v. Spivey, 21 X.L.R. (Va.) ,  1276, and annotation, where the (366) 
questions involved are exhaustively treated. 

Affirmed. 
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Cited: Thomas v .  Rogers, 191 K.C. 789; DeLanep v .  Hart, 198 N.C. 
97; Turner v .  Glenn, 220 N.C. 626; Phillips v. Wearn, 226 N.C. 294; 
Craven Co. v. Trust Co., 237 N.C. 513; Maples v. Hcrton, 239 N.C. 399; 
Muilenburg v. Blevins, 242 N.C. 276; Reed v .  Elmo:pe, 246 N.C. 234. 

JOHN HALIBURTON, ET AL. v. J O E  PH1:BER. 

(Filed 2 May, 1923.) 

A will of the mother bequeathing two-thirds of the income from her 
estate to the youngest of her two sons until he is twenty-one years of 
age, and until he should reach the age of twenty-five, an equal division 
of this income between the two sons, and thereafter "it" was to be divided 
and equally given to each, is interpreted as  changing the disposition of 
the whole estate after the youngest son has reached the age of twenty- 
Are, a t  which time the corpus of the estate and not its income is to be 
given, or handed over to the two sons in equal parts, and held the pro- 
rision that in the event "they die . . . leaving heirs, it shall go to the 
heirs of same," refers to the death of one or both of the sons before the  
time designated for the final disposition of the estate itself. 

h devise in perpetuity of the rents and profits, or the income of land, 
passes the land itself in the absence of anything to indicate the testator's 
contrary intent. 

APPEAL by defendant from Long, J., a t  April Term, 1923, of MECK- 
LENBURG. 

Controversy without action, submitted on an agreed. statement of facts. 
The case involves the construction of a will. 

From a judgment in favor of plaintiffs, the defendant appealed, assign- 
ing errors. 

Julia M .  Alexander for plaintiffs. 
Clarkson, Taliaferro & Clarkson for defendant. 

STACY, J. The defendant entered into a valid contract to purchase 
from plaintiffs a lot of land in the City of Charlotte; but, on tender of 
deed in due form purporting to convey same in fee simple, defendant 
refused to accept the deed and pay the purchase price, alleging and 
contending that plaintiffs were not seizcld in fee of said premises and 
could not convey an indefeasible fee-simple title to the locus in quo. 
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The agreed facts with reference to  the title, as appear from the 
record, are as follows: 

1. Plaintiffs are the only heirs a t  law and sole devisees of Mrs. Lucy A. 
Halliburton, their widowed mother, who died in Decembe~,  
1919, seized of a good and indefeasible fee-simple title to the (367) 
land in question and leaving a will in holographic form, which 
was duly admitted to probate and which reads as follows: 

"This is to certify that  I ,  Lucy Halliburton, will, tha t  Alexander 
Halliburton, the younger son of same, shall have two-thirds of my in- 
come until he, Alaxender Halliburton, is twenty-one years of age. Then 
the income shall be divided in one-half, each getting equal part, until 
Alexander Halliburton is twenty-five years old, after that  time i t  shall 
be divided in one-half, and given one-half to each of my two sons, John 
Halliburton, and Alexander Halliburton, or, if they die leaving heirs, 
it shall go to  the heirs of same. 

"This is my desire and will. 
"Signed by their mother, Lucy Alexander Halliburton. 
"Aug. 23, 1911." 
2. John Halliburton is thirty-two years of age and Alexander Halli- 

burton attained the age of twenty-five years during tlie month of June, 
1922. 

3. I t  is agreed tha t  if plaintiffs, as the sole devisees and heirs a t  
law of the testatrix, acquired an indefeasible fee-simple title to the said 
lot of land they now have and can convey such title. 

His Honor, being of the opinion that  the title offered was sufficient to 
convey a fee-simple estate, rendered judgment in favor of the plaintiffs, 
and defendant appealed. 

The objection urged by the defendant is tha t  only the income and not 
the corpus of the property in question is devised to the plaintiffs under 
their mother's will. While, as a matter of technical syntax, the word "it" 
should probably be construed as taking the place of the antecedent noun 
"income," when the testatrix says "after tha t  time i t  shall be divided in 
one-half," etc., yet we think it is manifest tha t  she was here speaking of 
the corpus of her property. Her first desire seems to have been to give 
her younger son two-thirds of the income from her estate during his 
nlinority. Her  next desire was to hold her estate intact until Alexander, 
the younger son, reached tlie age of twenty-five. She provided that  when 
he had reached the age of twenty-one "the income shall be divided in 
one-half, each getting equal part, until Alexander is twentyfive years 
old, after that  time i t  shall be divided in one-half, and given one-half 
to each of my two sons." If the word "it" be held to mean income, then 
the last part of this quotation would be but a bare repetition of the 



388 IN T H E  SUPREME COURT. [I85 

first. The testatrix undoubtedly intended to provide for a different dis- 
position of her estate after Alexander reached the age of twenty-five 
than for the period between his ages of' 21 and 25. To accomplish this 

end, the disposition necessarily must consist of something more 
(368) than an equal division of the income betwem the two sons. The 

more rational construction and the only me which will give 
meaning to the whole will and every part thereof wculd seem to be that, 
upon Alexander's arriving a t  the age of twenty-five, "itM-the property 
itself and not the mere income-is to be divided inl;o halves and given, 
that is, turned over, to the two sons equally. The use of the word 
"given" would seem to be significant when considerell in connection with 
the prior provisions. Until he arrived a t  the age of twenty-one, Alexander 
was to "have" two-thirds of the income; then the income was to be di- 
vided equally, each "getting equal part" until Alexander reached the age 
of twenty-five; but after that time "it" was to bc) divided and given 
equally to each. The word "given" in this connection would seem to 
connote a final surrender and disposition of the whole estate-a giving 
without further restriction. The provision that, in the event "they die 
leaving heirs, it shall go to the heirs of same" has reference, we think, 
to the death of one or both of the first takers before the arrival of the 
time when the property was to be "given"; that is, before the arrival 
of Alexander a t  the age of twenty-five. 

Furthermore, i t  has been held in a number of cases that a devise in 
perpetuity of the rents and profits, or of the income, of land passes the 
land itself in the absence of anything to indicate s ,  contrary intention. 
Reed v.  Reed, 9 Mass. 373; Manners v. Manners, 20 N.J.L. 142; Mayes 
v. Karn, 115 Ky. 264; 40 Cyc. 1536. See, also, Konegay v .  Morris, 122 
N.C. 199. 

The judgment of the Superior Court will be upheld. 
Affirmed. 

Cited: Benevolent Society v .  Orrell, 195 N.C. 407; Mangum v. Trust 
Co., 195 N.C. 472. 

S. BI. BROWN v. TOWN O F  HILLSB13RO. 

(Filed 11 April, 1923.) 

1. Appeal and Error--Objections and Exception-:Record. 
Where exceptions set out in appellant's summary thereof do not con- 

form to the exceptions shown in the statement of the case on appeal 
settled by the judge, the latter will prerail. 
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Pleadings-Caul-Discretion. 

The trial judge has the discretionary power conferred on him by statute 
to allow the defendant to file an answer to the amended complaint during 
the term. and his action will not be reviewed on appeal when a n  abuse of 
this discretion has not been shown. C.S. 536. 

Evidencs-Handwriting-\tTitnesses-Nonexperts. 
One who is acquainted with the handwriting of the person supposed 

to hare written the instrument in question from often having seen him 
write, or from having acquired competent knowledge of his handwriting 
in some other approved manner, is competent, though a nonexpert in hand- 
writing, to testify a s  to its genuineness or falsity. - 

Evidence - 3funicipal Corporations - Cities a n d  Towns - Entr ies  - 
Records. 

The full entry of the minutes of the board of town co~nmissioners 
relating to an election called to  determine the question of taxation and 
issuing bonds for improvements, etc., is required to be introduced upon 
the trial, in order that the court and jury may understand what had been 
done a t  the meeting, in passing upon the validity of the corporate acts 
in question, and the sufficiency of the evidence. Bailell c. Hassell, 1% N.C. 
450, cited and approved. 

5. Appeal and Er ror  -Objections a n d  Exceptions- Questions and  An- 
s w e r e E v i d e n c e .  

Appellant must except to a question asked a witness upon the trial at 
the time the question was asked, or he will be deemed to have waived 
his right to hare his exception to the admission of the evidence considered 
on appeal. 

6. Evidence-Hearsay-Irrelevant. 
Evidence on the trial of an action is properly excluded by the court 

when it  is hearsay or has no relation to the issue. 

7. Evidence - Muncipal Corporations - Cities a n d  Towns -Local Im- 
provements-Petition. 

Where a petition for local improvements has been made to the town 
commissioners, the qnestion as to whether a certain person has signed 
is best e~-idenced by the petition itself; and where it appears to have 
been signed for a mercantile company by its business manager, it is com- 
petent for the witness to show this authority to sign for the company, or 
the subsequent ratification of his act. 

8. Evidence-IrrelevantAnswers t o  Questions-Motions t o  Str ike Out 
-Courts--Discretion. 

Irrelevant testimony, unresponGre to a question asked by a party of 
his witness, should be adwd to be stricken out by the party a t  the time, 
if objected to;  and where he has acquiesced by his delay, the matter is 
n ithin the disrretionary pon er of the trial judge. 

9. P a r t n e r s l i i l ~ ~ I u n i c i p a l  Corporations-Cities and  Towns-Petition for  
Local Improven~e~ts-Signatures-Scope of Partnership Powers. 

A partner, acting nithin the scope of the partnership, may sign his 
firm's name to a petition to the town commissioners for local improre- 
ments to be made in the street upon nhich the firm's lands abut. 
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10. Municipal Corporations - Cities a n d  Towns - Lccal Improvements - 
Petition-Bonds. 

Held, it is sufficient under the facts of this case that a petition signed 
by the owners of land abutting upon a street sought to be improved be 
presented to the proper town authorities, a t  any time before the issuance 
of the bonds contemplated. 

11. Trials-Prejudice-Courts-Duty of Judge. 
I t  is proper and commendable that the judge presiding a t  the trial, 

acting nyith fairness to both parties, prevent prejudice from entering into 
the jury box on the trial of an action, and held, in this case, it was 
proper for him to instruct the jury that they must find the facts from 
the evidence, and not from what the court or couns~?l may have said. 

12. Municipal Corporations-Taxation-Bond+Valu~e of l'roperty-Evi- 
(dence--Tax Lists. 

Where the value of the property within a town is  releyant to the 
inquiry as  to  its constitutional authority to issue inunicipal bonds, such 
value as last fixed by the constituted authorities is that required by the 
statute, and that of the preceding year is irrelevant. 

13. Evidence - Municipal Corporations - Cities and Towns - Property 
Valuation-Statutes. 

Exception to the submission of appellant's issul?s that do not arise 
from the pleadings is untenable on appeal; and held, those submitted 
in this case mere clearly sufficient and comprehenlnive to present every 
material question in controversy, and not subject to valid exception. 

14. Appeal and  E r r o r  - Objections and  Exceptions-.Record-Appellant's 
Summary of Exceptions. 

Exceptions to the instructions of the court should be specific and stated 
separatley in  articles numbered; and it  is preferable that no exception 
contain more than one proposition; and additional exceptions to those 
appearing of record and after~vards inserted in the appellant's summary 
of exceptions will not be considered on appeal. 

15. Municipal Corporations - Cities and Town&Statutes-Implied Au- 
thority-"Borrow Money"-Bonds--Notes. 

The borrowing of money by an incorporated city or town for street 
paving or improvements is for a necessary expense, and does not fall 
within the provisions of Article VII, section 7, of ];he State Constitution 
requiring that in order for the municipality to pledge i ts  faith or lend 
its credit, the proposition must have the approval of a majority of the 
qualified voters. 

16. Municipal Corporations - Cities and  Towns-Lccal Improvements- 
Remedy of Owner Assessed-Statutes. 

The owner of land abutting on a street the municipality proposes to 
improve has his remedy in objecting to the local assessment on his prop- 
erty because of the insufficiency of the petition, C.S. 2714, and he may not 
enjoin the issuance of bonds for this necessary expense on that ground 
when he has failed to pursue his statutory remedy. 
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Municipal Corporations - Cities and  Towns - Local Improvements- 
Bonds-Necessary Expenses-Apportionment of F u n d e S t a t u t e s .  

Where a town has issued bonds for general street improvements under 
legislative authority, and includes the amount required for local im- 
prore~nents by assessment of ownera of lands abutting a particnlar street 
improved, it may chxrge off from the proceeds of the sale of the bonds 
the estimated amount to be realized by the special assessments under the 
provisions of a recent statute. 

Municipal Corporations-Cities and  Towns-Indebtedness-Statutes- 
Legislative Control. 

hlnnicipalities, in incurring obligations for the improvements of their 
streets, etc., are largely subject to legislative control, and must observe 
the legislative requirements under which they act. 

Statutes-Curative Statutes-Vested Rights. 
When the Legislature has authority to enact a statute, but i t  is  invalid 

for irregularities in its passage, the defects may be cured and the act 
validated by proper legislation when there is no question of impairing 
vested rights. 

Municipal Corporations - Cities and  Towns - Taxation - Property 
Value-Limitation-Constitutional Law-Instructions. 

HeTd, under the evidence in this suit to enjoin a town from issuing 
its bonds for street improvements, necessaries under the provisions of 
Article VI I ,  section 7, State Constitution, the court properly charged the 
jury as  to the constitutional limitation of 8 per cent upon property 
valuation, and that the jury should only find the facts in the case under 
the instructions of law from the judge, and not concern themselves with 
the discretionary matters left by law to the municipal authorities to 
determine. 

New Trials-Motions-Newly Discovered E v i d e n c ~ B u r d e n  of Proof. 
The appellant for a new trial for newly discovered evidence has the 

burden of rebutting the presumption that the verdict is correct, and of 
showing that there has not been a lack of due diligence on his par t ;  and 
as  a prerequisite to the granting of his motion it  must appear by affidavit 
that the witness will gire the newly discovered evidence: that it is prob- 
ably true; that it is competent and relevant; that due diligence has been 
used by him; that the testimony is not merely cumulative; that it does 
not tend only to contradict a former witness or to  impeach or discredit 
him; and that on another trial a different result will probably be reached 
and the right prevail. 

APPEAL by plaintiff from Connor, J., a t  December Term, 
1922, of ORANGE. (371) 

C. D. Turner for plaintif. 
A .  H .  Graham and Gattis & Gattis for defendant. 

WALKER, J. In  view of the discrepancies between the alleged state- 
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nlent of facts in appellant's brief and the summary of exceptions, and the 
exceptions in the statement of case on appeal, as settled by the judge, we 
deem i t  proper to make the following preliminary explanation: 

The governing body of the town of Hillsboro, on 28 August, 1922, 
passed the bond ordinance in question, which was to be submitted to the 
qualified voters of the town a t  an election to be held 10 October, 1922. 
Before said election was held, plaintiff brought this action to restrain the 
holding of said election. At the hearing of the matter a t  chambers, plain- 

tiff abandoned his request for an order restraining the holding 
(372) of the election, and was granted permission to  file an amended 

complaint, and the election, for which a new registration of 

qualified voters was had, totalling 399 names, was duly held on 10 Octo- 
ber, and a t  this election 290 votes were cast in favor of said bond ordi- 
nance and 7 votes were cast against it. Plaintiff filed an amended com- 
plaint, seeking to prevent the proposed issue of bonds by the  town, 
and to test the validity of a contemplated assessment for local improve- 
ments. No  bonds have been issued nor has any assessment been made. 
After the election, on 28 November, 1922, the governing body of the 
town considered certain petitions filed by property owners asking for 
local improvements amounting approximately to $15,000, as shown by  
the report of the engineer. in accordance with Laws 1915, ch. 56, and 
amendments thereto. After careful consideration of these petitions, 
the board authorized the issuance of bonds in the sum of $60,000, which 
amount was to cover the street improvements, conten~plated by the 
town, and the local improvements petitioned for. 

Inasmuch as the exceptions contained in appellant's summary of ex- 
ceptions do not conform to the exceptions shown in the statement of the 
case settled by the judge, we will have to consider only the exceptions as 
found in the statement of the case on appeal, and we will take up the 
exceptions in the order appearing in the record. 

Exception number one: This matter is in the d~scretion of the trial 
court. The motion was based upon defmdant's failure to file an answer 
to the amended complaint, and to the leave granted by the court to file 
an  answer during the term. A holding based on Revisal of 1905, sec. 
515, now C.S. 536, reads: "The exercise of the d3scretion of the trial 
judge in permitting an  extension of time to file pleldings is not review- 
able on appeal." Church v. Chzcrch, 158 N.C. 564, headnote 2, there 
being no gross abuse of the discretion in this instance. 

Exception number two: The genuineness or falsity of disputed hand- 
writing may be proven by testimony of a witness, not an expert, who is 
acquainted with the handwriting of the person supposed to have written 
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it,  either because he had often seen hiin write, or who had acquired com- 
petent knowledge of his liandn-riting in some other a p p r o ~ e d  manner. 
Abbott's Proof of Facts (4  ed.), p. 559, par. 4, and cases cited. 

Exccptlon number three: The ininutes of the board having been in- 
troduced in evidence by plaintiff, the court and jury were entitled to 
hear the full entry in regard to the action taken by the board in the 
matter. One reason is because without knowledge of the entry the court 
or jury could not understand what was done. The subject of the validity 
of corporate acts, and the evidence tending to show it, was considered 
in Bailey v. Hassell, 16.1 N.C. 450. 

Exception number four: An objection to the reception of 
evidence is waived if not taken in apt  time. Johnson v. Allen, (373) 
100 N.C. 133; 26 R.C.L., pp. 104546. I t  is the general rule 
tha t  an objection to a question asked a witness must be interposed when 
the question is asked and before the answer, or the right to have the 
testimony excluded is waived. Dobson v. R .  R.,  132 N.C. 900. Even if 
objection had been made in apt  time, this evidence was competent for 
the reasons set forth above under exception number three. 

Exception number five: The evidence proposed to be introduced was 
incompetent because i t  was hearsay, and had no bearing on the issue. 
Lockhart on Evidence, ch. X, p. 138; King v. Bynum, 137 N.C. 491. 
We  have cited authorities for this proposition, but  i t  would seem to be 
unnecessary, as the principle is elementary. 

Exception number six: The question asked was incompetent because 
the petition itself shows that Mrs. Waller had not signed it,  and the 
pctition was the best evidence. 

Exceptions numbers seven and eight: The petition being signed 
('hlerchants Supply Company" by J. H. Freeland, Business Manager," i t  
was competent for the witness, as president of the corporation, to explain 
the authority for the signature, which she did by testifying that  she 
instructed him to sign i t  for the corporation, showing that she not only 
authorized it,  but  ratified the action of her agent, who was her brother, 
in signing the petition. 

Exceptions numbers nine and ten: The evidence here objected to was 
elicited by plaintiff from his own witness, in response to his own ques- 
tions, and there was no objection by plaintiff until the entire testimony, 
consisting of several sentences, was in. Plaintiff should have moved to 
strike out the testimony of the witness, which he failed to do. It was in 
the discretion of the court whether it would strike out the testimony, 
where objection to i t  was apparently acquiesced in, and the objection 
came too late. 

Furthermore, the evidence of the witness disclosed that  he was, and 
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had been for many years, acting as agent for the heirs of James Webb, 
Jr., Cox and Browne Webb, and of his mother, Mrs. J. C. Webb; that 
he transacted all their business with reference to the property in question, 
and that his action in so doing had been endorsed, and ratified, and his 
agency recognized by them; and, furthermore, that ~t had been confirmed 
by acquiescence, and his signature to the petitions in question, not having 
been objected to by them, but seemingly recognized and ratified, neither 
plaintiff nor any other person should be heard to question them. 

Exception number eleven: The witness, as a member of the firm of 
H. W. and J. C. Webb, a partnership, had a right to testify that he 
signed the petition for the firm, in explanation of t 4 s  act of signing the 

petition. I t  appears from the testimony of the witness that this 
(374) partner signs practically all papers for the firm, in the course 

of the partnership business, and the other member of the firm 
not questioning his right to sign i t  in this case, though called upon to do 
so, no one else can question it. According to the evidence of the witness, 
he owned no property as an individual, but only as a member of the 
partnership. 

Exception number twelve: The evidence sought to be admitted was 
incompetent, irrelevant, and immaterial, and the error, if any, was cured 
later by the testimony of the witness Arrasmith that he was not present. 
Appellant makes no contention that the chairman of the board of county 
commissioners signed the petition before 28 August, 1922, as i t  was not 
necessary for the petition of property owners, requesting the making of 
local improvements, to be filed a t  the time of the passage of the ordi- 
nance, but it is sufficient for the petitions to be filed at  any time prior to 
the issuance of the bonds. This is clearly set forth in Laws 1921, Extra 
Session, ch. 106, sec. 2941. 

Exception number thirteen: A controversy having arisen between 
counsel over the health of the town treasurer, the remarks of the court 
were addressed to statements by counsel on that point. I t  was mani- 
festly proper for the court to tell the jury that they must find the facts 
from the evidence and not from what, counsel or the court had said. 
8. v. Foster, 172 N.C., a t  p. 963. Considering only what the record 
discloses, this controversy, so far as we can judge of it, hardly reached 
the proportions of even a "tempest in a teapot," and though there is not 
a full statement of it, and some things appear in the briefs which are 
not clearly stated in the record, we cannot declar: the remark of the 
judge to be error, for i t  impresses us as one deserving our commendation. 
A judge is not a mere moderator or a mere figurehe~~d, but is an essential 
and important part of the court, if not the most inportant, and should 
take the lead and direct the course of proceedings where necessary to 
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orderly procedure in the court. The action of the judge worked no harm 
to  the plaintiff, and i t  must be said tha t  he does not occupy (figuratively 
speaking) a position like unto that  of a "bump on a log," but is an  
active agency and expected to assume and retain a coinmanding position, 
to keep all things well in hand, as the learned judge very properly and 
promptly did in this case, thereby preventing prejudice to either of the 
parties, and this is what we not only approve, but  commend. 

Exceptions numbers fourteen and fifteen: The tax books for the year 
1921 could throw no light upon the amount of taxable property assessed 
for taxation for the year 1922, which latter is the valuation required by  
Laws 1921, Extra Session, ch. 106, sec. 2943, subsec. 1 (5) ( d ) ,  which 
provides tha t  "The assessed valuation of property, as last fixed for 
municipal taxation," shall govern, which in this case was the assessed 
valuaton as fixed 1 May ,  1922. 

Exception number sixteen: This, if error, is harmless, as all 
computations were based upon the assessed valuation of tax- (375) 
able property as of 28 August, 1922. 

Exception number sixteen and a half: We refer to  the discussion 
under exception number one of this opinion, without repetition, as it 
applies to this exception. 

Exception number seventeen: The issues tendered by  plaintiff are not 
such as naturally arose upon the pleading.. C.S. 584; Potato Co. v. 
Jeanette, 174 K.C., par. 4, p. 240. Further, the statement of case shows 
no exception was taken to the issues submitted, and they were clearly 
sufficient and comprehensive to present every n~aterial  question in con- 
troversy. Ratlzff v. Ratliff, 131 N.C. 425; Warehouse Co. v. Ozment, 132 
N.C. 839. 

Exceptions numbers eighteen and nineteen: The statement of the case 
shows that  plaintiff noted two general exceptions to the charge of the 
court. I n  his summary of exceptions, he has inserted other excrptions 
and points out certain alleged errors, but this comes too late, and is not 
a compliance with the rule. Exceptions to the charge must be specific 
and not too general. S. v. Johnson, 161 N.C. 264; Jackson v. Williams, 
152 N.C. 203. Exceptions must be stated separately, in articles num- 
bered, and i t  is better tha t  no exception should contain more than one 
proposition. Gzcaltney v. Assurance Society, 132 N.C. 925. 

I n  appellant's brief reference is made to the case of Tarboro v. Forbes, 
ante, 59. T h a t  case is distinguished from the present one in that  the 
Tarboro case, supra, was brought to enforce an  assessment made on prop- 
erty for local improvements. This case is to test the validity of a bond 
ordinance. I n  the Tarboro case, supra, the submitted controversy and 
agreed facts showed that  the town owned as a common the entire length 
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of one side of the improvement district, which const~tuted about one-half 
of the front foot line, and that the town had not signed the petition, and 
as all the owners on the other side of the street had not signed the peti- 
tion, it was manifest from the record, on its face, that the requisite 
number of owners and of lineal frontage had not signed, but here the 
record shows that a majority of the owners, having the larger part of 
the lineal feet on the front line, have signed, and this fact was so found 
by the jury. 

A municipal corporation has authority to issue bonds for necessary 
expenses without the sanction of an election. Nev~~rtheless, in this case 
an election was held, according to law, as now appears, and the bond 
ordinance was ratified by a vote of 297 to 7 out oj a registered vote of 
399. However, i t  is provided that the net debt of the municipality must 
not exceed 8 per cent of the taxable property therein. 

This action is brought to challenge the right of the municipality to 
issue bonds for necessary expenses, and, in the trial, the validity and 

sufficiency of the petitions for local improvements were at- 
(376) tacked. If the plaintiff desires to attack the assessments when 

levied against his property, the statutes gives him a remedy. 
C.S. 2714. Furthermore, it is immaterial in this a c t  on whether the peti- 
tioners are sufficient or not. The municipality maJr enact an ordinance 
authorizing the issuance of bonds for which local improvements are se- 
cured, provided the bonds are not issued until a majority of owners 
representing a majority of lineal front feet of p ro~er ty  have signed the 
petitions. Laws 1921, Extra Session, ch. 106, sec. 29U. 

If the petitions did not have a sufficient number of signatures, the 
town could issue bonds for necessary expenses, espec~ally when sanctioned 
by popular vote, unless the issue should be in excess of the prescribed 
limitation. The statute of 1921 (Extra Session), ch. 106, sec. 2943 b 
( 4 ) ,  permits a municipality to charge off from ils gross debt, among 
other things, amounts to be levied as special assemments for local im- 
provements. Therefore, if a t  any time before the bonds are issued a 
petition for local improvements containing a sufficient number of author- 
ized signatures to bind the property owners in the improvement district 
be filed and certified, the town may charge off the estimated amount to 
be realized by said special assessments, as provided by said statute, and 
in this case when this shall have been done, accordir,g to all the evidence, 
the net debt will be within the 8 per cent limitaticln. 

Consequently, it would appear that a determinat~on of the validity of 
the bond issue, or of the assessment, cannot be had until the town pro- 
ceeds to issue its bonds. Then the plaintiff may brmg his action to test 
the validity of the bond issue or of the assessment, as he sees fit. Plain- 
tiff's action is now premature. 
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Appellee calls the attention of the Court to House Bill No. 347, Senate 
Bill No. 332, entitled "An act to ratify bonds of the town of Hillsboro," 
enacted by the Legislature of 1923, and ratified 12 February, 1923, a 
certified copy of which act has been filed in this action with the clcrk 
of the court. Kinston v. Trust Co., 169 N.C. 207; Reid v. R .  R., 162 
N.C. 355-358; Supervisors v. Brown, 112 U.S. 261-271. 

The Kinston case, supra, decided: 
"1. A legislative authorization to a municipality to issue bonds for 

paving and generally improving its streets; to enlarge and extend its 
waterworks system; to enlarge and better equip its electric light plant; 
to install an electric fire-alarm system, and to erect municipal buildings, 
is for necessary expenses, and not subject to the restrictions of our Con- 
stitution, Art. VII ,  sec. 7, requiring that  the question of thc issuance of 
the bonds be submitted to the vote of the people. 

''2. Municipalities are very largely subject to legislative control as to 
the issuance of bonds and other matters governmental in character, and 
they must observe the statutory requirements, charter or other- 
wise, under which they act, i t  remaining in the power of the (377) 
Legislature to remove by subsequent legislation irregularities 
by reason of the violation or non-observance of requirements upon the 
municipality made in a previous act, when no vested rights have super- 
vened and no mandate of the Constitution has thereby been violated. 
Jones v. Conzrs., 137 N.C. 579. 

"3. M7here a bond issue for necessary expenses has been submitted to 
and approved by the votcrs of a city, according to a statutory require- 
ment, but i t  appears tha t  it is in violation of the city's charter requiring 
that  no ordinance or resolution respecting such matters be finally passed 
on the date of its introduction, i t  is within the authority of a subsequent 
Legislature to validate the issuance of the bonds by direct legislation, not 
requiring the proposition to be again submitted to the voters; nor is 
objection material that  the validating act refers to bonds already deliv- 
ered when in fact they had only been prepared, and were refused by the 
purchaser." 

The Court, in its opinion, further observed generally that  under our 
decisions, and on the facts in evidence, the bonds are for necessary 
expenses, and are not therefore, subject to the constitutional restrictions 
on municipalities as to incurring indebtedness, contained in Aritcle VII,  
section 7, of the Constitution. Murphy v. Webb, 156 N.C. 402; Comrs. 
v. Webb, 148 N.C. 120; Fnwcett  v. llIount Airy, 134 N.C. 125; Black 
v. Conzrs., 129 N.C. 121; T'aughn V .  Comrs., 117 N.C. 434. The munici- 
palities, however, in matters of this character, are very largely subject 
to  legislative control, and as to incurring indebtedness and other ques- 
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tions, governmental in character, they must obse-ve the statutory re- 
quirements under which they act. Allison v. Wilriams, 152 K.C. 147; 
Hendersonville v. Jordan, 150 N.C. 35; Robinson v. Goldsboro, 135 
N.C. 382; Wadsu'orth v. Concord, 133 N.C. 587. This last position, 
however, is subject to the principle, very generally I-ecognized, that  when 
defects and irregularities are by reason of the viola ,ion or nonobservance 
of statutory provisions, and unless vested rights 9ave supervened, the 
objections may be removed and the measure validated by proper legis- 
lative action. Reid v. R .  R., 162 N.C. 355-358; Grwada  County Super- 
visors v. Brown, 112 U.S. 261, 271; Illinois v. 111. Cen. R. R., 33 Fed. 
721-771; Schenck v. Je.ij'ersonville, 152 Ind. 204-21'7. 

I n  Reid's case, supra, the Court said: "It is well recognized that ,  so 
f a r  as the public is concerned and when not interfering with vested 
rights, a Legislature may ratify and make valid measures which it might 
have originally authorized." I n  Board Supervism, etc., v. Brown, 
supra, i t  was held: "That a municipal subscription to the stock of a 
railroad company, or in aid of the  construction of :i road, made without 
authority previously conferred, may be confirmed rind legalized by sub- 

sequent legislative enactment, when legislation of that charac- 
(378) ter is not prohibited by the Constitution, and when that  which 

was done would have been legal had it been done under legis- 
lative sanction previously given," and in Schenck's case, supra, "In the 
absence of constitutional restriction, the Legislati~re has the right to 
legalize the bonds of a city so long as vested rights have not intervened." 
Anderson v. Wilkins, 142 N.C. 154. 

We  have closely and carefully examined the assignments of error 
singly and collectively, and find that  the most of them, say the first 
twenty-two in number, are to  matters clearly competent in form and 
strictly relevant to the issues in the case, and h a w  been in one way or 
another so frequently considered and decided by this Court, tha t  we 
deem any further discussion of them, or any beyond that  we have devoted 
to  them, as being unnecessary. No new principle is involved, and we 
would add nothing a t  all novel to our stock of precedents, but simply 
reiterate what we have heretofore so often held. 

This brings us to the charge, which appears to cover the case com- 
pletely, and to be without flaw. The computation as to the town's 
indebtedness was simple and the correct result easily ascertained. The  
jury decided that the provisions as to the limiation of the bond issue to 
8 per cent of the total assessed valuation of taxaole property has not 
been transgressed. The court properly instructed the jury that  the judge 
and jury had nothing to do with the questions as to whether it is wise 
to incur the indebtedness, or issue the bonds for public improvements, or 
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as  to whether the method suggested, or proposed, by the local authorities 
for laying out and constructing the roads or streets is the best one or not, 
and that  no duty or responsibility for the same rested upon the court or  
jury, but  tha t  they were confined simply, tha t  is, the jury, to finding the 
facts, and tlie judge to declaring the law arising thereon. I n  all respects, 
upon this phase of the case, the judge correctly and fully instructed the 
jury-without question, and this also is true as to the assessments, and 
what we have just said applies most assuredly to the question as t o  
whether the roads or streets and sidewalks should be hard-surfaced, laid 
in cement, asphalt, or concrete, and of what width, are n~anifestly 
matters left  to the judgment and sound discretion of the local authoriries 
to whom the law has committed or confided the same. I t  having been 
determined what is 8 per cent of the taxable value of town property, 
after proper deductions were made for tha t  purpose, and that  all neces- 
sary and required preliminaries had been observed, in the way of a peti- 
tion, and so forth, the jury properly returned the following verdict: 

"1. Is the aggregate amount of the bond issue, less the deduction 
allowed by law, in excess of 8 per cent of the total assessed valuation of 
the property of the town of Hillsboro for the year 19221 Answer: 
'No., 

"2. Were the petitions filed for local improvements on King 
and Churton streets signed by a majority of the persons olyn- (379) 
ing propcrty within the proposed improvement district, as re- 
quired by the statute? Answer: 'Yes.' " 

The judgment of the court logically followed the verdict, as properly 
interpreted and understood in the light of the evidence and thc cllarge of 
the court. 

Rlr. Chester Turner presented his case very strongly for tlie plaintiff, 
and as convincingly as the facts of the case permitted, but when all 
things are considered, the correctness of the rulings by Judge Connor, 
who presided a t  the trial, and of all the other proceedings, especially 
when, as me repeat, they are taken in connection with the statute curing 
defects, if any,  and validating the election, and so forth, we do not now 
see how we can do otherwise than overrule all exceptions and affirni the 
judgment of the court, which we now do. 

But as the Legislature has cured any defects or irregularities in the 
proceedings, including those affecting the election, and its preliminaries, 
we cannot now see, with this fact  alone before us, any ground upon 
which we can interfere and grant relief t o  the appellant. 

As suggested in the defendant's brief, and resting what Ive rx~ill now 
state solely upon it,  tlie plaintiff may, perhaps, further pursue his rem- 
edy, if he has any, hereafter, but  as the record now stands, we can 
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find no reason sufficient for a re~ersa l  or for a modification of tlie judg- 
ment. 

We therefore declare that we find no error in t ~ e  record, and it will 
be so certified to the lower court according to the statute. 

K O  error. 

WALKER, J.  Since the above case was argued hefore us, tlie plaintiff 
has moved for a new trial, upon the ground of newly discovered evidence. 
JTe said, in Johnson v. R. R., 163 N.C. 431, a t  p. 453, that ('applica- 
tions of this kind, as we have held, should be carzfully scrutinized m d  
cautiously examined, and the burden is upon the ipplicant to rebut the 
presumption that the verdict is correct, and that there has been a lack 
of due diligence. 14 A. & E. 790. We require, as prerequisite to the 
granting of such motions, that it shall appear by the affidavit: (1) 
That  the witness will give the newly discovered ey~idence; (2) that it is 
probably true; (3) that it is competent, material, and relevant; (4) that 
due diligence has been used and the means employed, or that there has 
been no laches in procuring the testimony at the trial; ( 5 )  that i t  is not 
merely cumulative; (6) that i t  does not tend only to contradict a former 
witness or to impeach or discredit him; (1) that it is of such a nature as 
to show that on another trial a different result will probably be reached, 

and that the right mill prevail," citing Turner v. Davis, 132 
(380) N.C. 187; S. v. Starnes, 97 N.C. 423; Brown v. Mitchell, 102 

X.C. 347; S. v. DeGraff, 11:3 N.C. 688; Shehan v. Malone, 72 
K.C. 59; Mottu v. Davis, 153 N.C. 160; Aden v. Doub, 146 N.C. 10. 

Upon careful consideration of the application in this case for a new 
trial, we are of tlie opinion that the plaintiff has not brought the same 
within the rule repeatedly laid down by this Court in the Johnson case, 
supra, and in other decisions, and that there are several respects in which 
he has failed to do so, not necessary now to be enumerated. We could 
not well grant his application for a new trial upor, tlie showing made by 
him without seriously impairing the integrity and strength of the said 
rule, which has been consistently maintained for many years. We have 
heretofore refused numerous applications which more nearly comply 
with our rule than does the one which is now in question, but me may 
further say that we are not induced to believe, in the face of the statute 
validating the election held to ascertain the will of the people in regard 
to the issuing of bonds and the making of assessments that the plaintiff 
has shown his ability to reverse the result in this c.ase, or even to modify 
tlie same. 

The motion, therefore, for a new trial upon the grounds stated in the 
papers must be denied. 

Motion denied. 
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Furniture Co. v. Cole, 207 S.C.  848; Owens v .  Lumber Co., 211 N.C. 
136; Bullock v .  Will ia~ns,  213 N.C. 321; Green v .  Kitchin, 229 N.C. 459; 
Early v .  Eley, 243 N.C. 697; Poole u. Motor Co., 255 hT.C. 566; Hall v .  
Chevrolet Co., 263 N.C. 574. 

VIOLET D. WALKER ET AL. V. N4T. H. WALICER ET AL. 

(Filed 18 April, 1923.) 

A consent judgment is  in effect a contract between the parties entered 
with the consent of the court, and resting upon their agreement it can 
only be changed by the court with their consent, and is enforced by the 
court as its judgment in accordance with its terms. 

2. Same-InheritanccXew Propositus. 
In proceedings to partition lands the defendants pleaded sole seizin as  

the only heirs a t  law of the blood of their grandparents, the original 
owners, through their mother, and in their action to set aside a deed in 
entireties to their parents from their grandparents, for mutual mistake, 
and to establish sole seizin in their mother, upon the gronnd that the 
conveyance of the land was only intended as  an advancement to her and 
withont other consideration, a consent judgment was entered vesting title 
to a part of the lands in themselves a s  heirs a t  law of their mother, and 
to the other part in their father. The plaintiffs are  the children of the 
father by a swond and third marriage, and not of the blood of the original 
owners: Held, the consent judgment shut off the defendants' line of 
descent from the grandparents and converted the estate into one of pur- 
chase by the parties designated in the judgment, establishing thereby a 
new origin and stock of descent, from whom alone a title could be acquired 
either by inheritance or purchase. 

3. Appeal and Error--Record. 
The record of a case on appeal to the Supreme Court should be prepared 

to avoid confusion and to present the facts consecutively and in regular 
order; and the record in this appeal is not commended. 

APPEAL by defendants from Shaw, J., at  June Term, 1922, 
of BVNCOMBE. 

This is a petition for partition of lands before the clerk, the 
(381) 
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plaintiffs claiming that  they are tenants in commor with the defendants 
in the lands. The defendants Nat .  H. RTalker ant3 Louisa h4. Walker 
filed an  answer alleging sole seizin by them, and the case mas transferred 
to the civil issue docket. I t  was heard upon the agreed statement of 
facts, and from the judgment in favor of the  pla ntiffs the defendants 
appealed. 

The lands in question are a portion of a tract  oE land which prior to  
1887 were owned by E .  B. Kerlee and his wife, Mary  Kerlee. A t  tha t  
time JVillian~ St. George Walker, the father of the plaintiffs and of the 
defendants, was married to Emma Kerlee, who war; a daughter of E .  B. 
Kerlee and Mary  Kerlee and mother of the defendants Eat .  H. Walker 
and Louisa ;11. Walker. These two defendants are the only living chil- 
dren of said Emma Iierlee Walker, who died in 1901. After her death 
William St. George Walker married a second wife, Dolly Walker, and 
the plaintiffs Violet D. Walker and the other three plaintiffs are his 
children by said second wife. I n  1914 the said Dolly Walker obtained 
a divorce from her husband and he married a third wife, Dolores, and 
the defendants Wilma I?. Walker and William St. George Walker, Jr.,  
are the children of the third marriage. 

The defendants Kat .  H. Walker and Louisa 11. '&'alker were the only 
persons appealing in this case, claiming sole seizin of the lands described 
in the petition, for the reason that  they are the  only parties to this action 
who are of the blood of the purchasing ancestor (E. B. Kerlee and his 
wife, Mary Kerlee), from whom the larids came, they having been owned 
by E. B. Iierlee and wife, Mary  Kerlee, the mother of Emma Kerlee 
Walker, who in turn was the mother of the defendants, Nat. H. Walker 
and Louisa hI. MTalker, and was of no relation to :he other plaintiffs or 
defendants in this action. 

I n  October, 1887, and on 30 April, 1890, the said E .  B. Kerlee and 
wife, n lary  Kerlee, conveyed the lands in controversy to William St. 
George f alker and wife, Emma Kerlee Walker. After the death of 
Enlma Kerlee Walker, her children instituted a suit against n T i l l i a ~  
St. George Walker, their father, for the possession of these lands, and in 
the complaint averred that  the conveyance by thcir grandfather, E .  B. 
Xerlee, and wife, was an advancement to their mother, Emma Kerlee 

Walker, and a portion of her inheritance from her father and 
(382) mother; tha t  the conveyance was made nithout any considera- 

tion whatever, except as an  advancemelt t o  Enxna lTTalker 
as a portion of her inheritance, and that  in the final disposition of the 
estate of E. B. Kerlee and Mary  Kerlee, the said tract of land so con- 
veyed was charged against Emma Kerlee Walker in accordance with the 
intention of her ancestors when the deed was executed and delivered. 
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They alleged that  i t  was not intended by the grantors that  by said 
deed William St. George Walker should own any interest in lands, ex- 
cept such as he ~vould be entitled to by law as tenant by curtesy, and 
that  E. B. Kerlee and Mary Kerlee, not being advised in law, and being 
ignorant of the doctrine of surrivorship, the name of William St. George 
Walker, by mistake and inadvertence, was inserted in the deed, but 
that  he was not entitled to any portion of said lands except his life 
estate as tenant by curtesy on account of his marriage to the said Emma 
Kerlee Walker. 

The plaintiffs made other allegations against William St. George 
Walker, who filed an answer admitting tha t  E n m a  Kerlee Walker was 
the daughter of E. B. Iierlee and Mary Kerlee, and that  the lands were 
deeded by them, as aforesaid, hut denying that  the deed was made as an 
advancement to  their daughter, his wife, and claiming ownership of the 
lands as survivor in an  estate by entirety. 

A t  October Term, 1915, of Buncombe, a compromise judgment was 
entered awarding a portion of the  lands involved in the action to  the  
children of the said Emma Iierlee Walker, namely, Nat. H. Walker, 
Charlotte hf., Marian, and Louisa 31. Walker, and apportioning the 
other part of the lands to the defendant therein, William St. George 
Walker, each respective party to hold their lands in fee. 

Subsequent thereto, the four children of Emma Kerlee Walker par- 
titioned the portion of lands a ~ ~ a r d e c l  to them under the judgment above 
mentioned, and the lands in controversy in the case now pending were 
alloted to Charlotte &I. Ka lke r  in the said partition proceedings. Later 
Charlotte 11. Walker and Marian Walker died intestate without leaving 
any children, and the only surviving full brother and sister of the said 
Charlotte &I. Walker are the defendants, Nat.  H. Walker and Louis;\ 
TTalker, they being the only surviving lienal descendants of their nlother, 
Emma Kerlee Walker, who was the only lineal descendant of E. B. and 
BIary Kerlee Walker, and they claim, therefore, tha t  they are the sole 
owners of the lands in controversy. 

F.  TI7. T h o m a s  for plaintif fs.  
Jones, TVilliams R. Jones  for defendants .  

WALKER, J., after stating the case: Our decision must turn on the 
true construction and operation of the consent or coinpromise judgment 
or decree entercd a t  October Term, 1915, of Buncombe Superior 
Court. *4s this decree ITa. entered by the consent of the parties (383) 
to it,  11--e cannot reroke or inaterially change it without their 
consent. The court took no part  in rendering the judgment, but by the 
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consent, and a t  the request of the parties to it, permitted it to be entered 
on its records as a memorial of it. I t  has the force and effect of a judg- 
ment, but only by the consent of the parties to i;. I t  is therefore their 
judgment, having the force and effect of an  agreement between them, 
and the court will undertake to enforce it,  but  only as i t  has been agreed 
upon and not otherwise. Kerchner v. McEachern,  93 N.C. 447. Tha t  case 
decided two propositions, as f o l l o ~ s :  

"1. A court has power to set aside and vacate a consent judgment for 
fraud or surprise, but it cannot alter or correct i t ,  except with the con- 
sent of all the parties affected by it. 

"2. I n  order to set aside a consent decree, on the ground that  there 
has been a mutual mistake in the t e r m  in which i t  was entered, i t  must 
appear tha t  there was a common intention and understanding which fails 
to find expression in the decree." 

The parties to the consent judgment not having mutually agreed that  
i t  may be set aside or altered in any respect, thej. must abide by it,  as 
i t  is written in the record of the case, and this brings us to consider what 
is the legal effect of i t  upon the title to the land in dispute. 

The defendants contend, as we understand t h e n ,  that  as they are of 
the blood of the first purchasers, who were, as is asserted, E. B. and 
Mary Kerlee Walker, they being the only lineal descendants of said 
couple, but  this will depend upon what was the legal effect, if any,  
of the "consent decree" in changing the course ~f this descent, or, if 
stated differently, in establishing a new stock of descent in the defendant 
JfTilliam St. George Walker as a new propositus (2d Blackstone, marg. 
p. 203) or origin of descent, so to speak. We  are of the opinion, and 
so hold, that  the defendants' contention is wholly mtenable, because the 
course of the original descent from their grandparents, E. B. and Mary  
Kerlee, was abruptly terminated by the agreement and decree, and 
the title to one portion of the land vested in them and title to the other 
portion in William St. George Walker;  and for a part  of the land 
allotted to Charlotte M. Walker, in the final partition between her and 
her cotenants, tha t  is, Nat .  H. Walker, Charlotte Iv[. Walker, and Marian 
ITTalker, this action is brought, and how this was done is the very ques- 
tion we must now consider and decide. The decree 'in the case of r a t .  H. 
W a l k e r  and X a r i a n  W a l k e r  v. TVilliam St .  George W a l k e r )  provided 
as follows: 

"This cause coming on to be heard, and i t  appearing to the court t ha t  
i t  has been compromised and settled upon the following terms (set out 

below) ; it is therefore ordewd, adjudged, and decreed that  the 
(384) plaintiffs are the owners in ft3e and entitl~xl to the possession of 

the following parts of the land in controversy, to wit: Four lots 
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(1, 2, 3, and 4) in Block 2, described in a plat  duly registered in Bun- 
coinbe County, and all the lands in controversy lying east of tlie 
Dauglierty line and east of Ridgeway Avenue, as laid out or projected, 
except the lands hereinafter adjudged to belong to the defendant, and 
tha t  the defendant is adjudged and decreed to be the owner in fee of 
the following described lands, and that  plaintiffs have no right, title, or 
interest therein, to wit: All the lands in controversy lying on the west 
side of Ridgeway Avenue, except said lots 1, 2, 3, and 1 of Block 2, 
above adjudged to belong to the plaintiffs, and the defendant is also 
adjudged to be the owner in fee of the following described piece of land 
lying on the east side of said Ridgeway Avenue, to wit: Beginning a t  a 
stake, a t  tlie junction of said Ridgeway Avenue and the public road 
(therein described), and runs according to designated courses and dis- 
tances, and metes and bounds, set forth therein to the beginning corner 
a t  the road, containing ten acres, with certain exceptions or reservations 
not material to he stated liere. For greater certainty, reference is made 
to the original decree of October Term, 1915." 

It will be seen, therefore, t ha t  by  consent and agreement of the parties 
the several interests described in the decree were by i t  conveyed to an? 
vested in the parties nanied therein, so tha t  they becamc the owner? 
thereof in fee, not by descent from their parents or grandparents, nor 
by descent a t  all (except from their father T i l l i am St. George Walker), 
as claimed bv the plaintiffs in this action, T'iolet D. W a l k e r  e t  al. v. S a t .  
H .  Tl'alker e t  al., but they acquired their right, title, and interest in the 
lands by descent from their f a t lm,  n-110 acquired i t  by purchase under 
the decree of the court above set forth. The contention that  the consent 
decree merely defined or ascertained by metes and bounds, or  other 
particular description, the part  of the land that  was allotted to each 
of the parties, cannot be conceded, but  nus st be repudiated, being contrary 
to the law as applicable to the facts. The very terms of tlie consent 
decree show tliat such cannot be the case. It sets forth that  the parties 
have not settled according to their legal or equitable rights in the lands, 
but have con~proinised the litigation between themselves upon the terms 
specified tliereiii, and tha t  S a t .  H. Walker and others shall own certain 
portions of tlie lands, in their oxm riglit and in fee, and that  William 
St. George Walker shall own in his own right and in fee a certain other 
portion of the same, and it all clearly and distinctly excludes the idea. 
~vhich is the only foundation of the conflicting claim, tliat any of then) 
derive his or her share by any descent from their ancestors. If it were 
otherwise, William St. George Walker could not get an  estate in fee, but  
only a life estate, as tenant by  the curtesy, by reason of the 
alleged descent to and ownership of his firtt wife, he having (38.5) 
married three times. 
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It is said, however, that Harrison v. Ray, 108 N.C. 215, decides to 
the contrary, but we do not think so, when that case is properly con- 
sidered. I t  decided three propositions, as follows: 

"1. Under a deed or devise of land to husband ,and wife, the vendees 
or devisees take an estate in entirety, and upon the death of one of them 
the other takes the whole estate by right of surviv~~rship. 

" 2 .  Upon an actual partition of lands among t e ~ a n t s  in common, the 
tenants take their respective shares or allotments try descent and not by 
purchase. 

"3. Where a partition was made by consent, and the tenants mutually 
conveyed, by deed, to each other the several allotments: Held, (1) the 
deeds conveyed no real estate (that is, no title therc to) ,  but simply ascer- 
tained by metes and bounds the interest of each, and destroyed the unity 
of possession; and (2) the deeds did not operate its an estoppel, except 
so far as thev established the extent of the interest of each tenant in his 
ancestor's lands." 

It will be noticed that as the first two propositions laid down in that 
case, there is contention between us. V e  admit the law to be as there 
stated in regard to an estate by the entireties, and as to the second, i t  is 
true that the tenants take by descent, provided they acquired their 
estates in that way, that is, by descent. As to the third of the propositions, 
if the partition is made by consent, without anything else being said, and 
without being qualified by any other provisions, the rule therein laid 
down as to the effect of the division would be corr~xt,  but here we come 
to the parting of the ways, as in this case there IS a qualification and 
a new estate created, with qualities different from the original one, for 
it is provided in the consent decree that Wi l l i a r~  St. George Walker 
shall take, not the estate he would acquire, if there was still a descent 
to and from his first wife, that is an estate by the curtesy for life, but 
an estate in fee simple, and if he takes because of the doctrine as to 
entireties being applicable, he would still have an estate in fee, but one 
acquired not by descent but by purchase, under the express terms of the 
deed to him and his wife without any qualificatio?, so that which ever 
way it is given, he is in, not by descent, but by purchase. It is apparent 
from the face of the decree that the parties intended to change and did 
change the course of inheritance, or rather, to be more accurate, they put 
an end to it entirely, and thereby converted the estate by descent into 
one by purchase, establishing thereby a new origin and stsock of descent 
from the parties named in the decree instead of from their parents, or 
their ancestors in blood. Only those could, thereafter, take an estate of 
inheritance in the land set apart to  the several parties named in the 

decree, who claimed by descent or purchme from those named 
(386) therein and who took thereunder. 
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I n  Lumber CO. v. Cedar Works, 165 N.C. 83, we discussed and 
decided the question as to the effect of a deed executed under an  order 
of the court in partition proceedings  here all the interested tenants 
had not been made parties to the suit, and we held that  the deed was 
good color of title and all rights would be barred by the requisite adverse 
possession under it,  following Amis v. Stephens, 111 K.C. 172 (opinion 
by the present Chief Justice), and other cases. This mas so held because 
the proceedings and the decree destroyed the tenancy, and established a 
nen- title, originating in the purchaser a t  the sale or under the decree. 
n'hile this case is not exactly in point, i t  furnishes an  analogy. 

I t  was paid in Bunn v. Braswell, 139 hT.C. 135: "The judgment of 
Spnng Term, 1889, being by consent, is to be construed as any other 
contract of the parties. It constitutes the agreement of the parties 
made a matter of record by the court a t  their request. . . . The 
judgment is therefore to be construed in the same way as if the parties 
had entered into the contract by writing duly signed and delivered." 
Gaston, J . ,  in TVilcox v. Wzlcox, 36 N.C. 36, said tha t  a consent judg- 
ment *'is the decree of the parties." Dillard, J., in Edney v. Edney, 81 
N.C. 1, said: "A decree by consent is the decree of the parties put on 
file ~ i t h  the sanction and permission of the court; and in such decrees 
the partiev acting for theinselves may provide as to them seems b c ~ t  con- 
cerning the subject-matter of the litigation." Kerchner v. McEachern, 
supra; Stump v. Long, 84 N.C. 616; Vaughan v. Gooch, 92 N.C. 524; 
Jiassey v. Barbee, 138 K.C. 84; Bank v. ;licEwen, 160 N.C. 414. 

Before closing, we must say that  we cannot commend the record in 
this case for a model, as there is some confusion in it,  and the facts are 
not presented consecutively and in regular order. The exceptions and 
assignments of error appear in~nlediately after Judge Long's judgment 
of October, 1915, and not after that  of Judge Shaw, the one from which 
the appeal was taken. I t  ~ o u l d  have promoted clarity of statement 
considerably if the stages of the proceedings had been stated in the 
natural order of sequence. 

The learned judge who presided a t  the trial in the court below, .Judge 
Shaw, was of the opinion, and so correctly decided, that  plaintiffs could 
not claim under Charlotte 31. Walker, there being no descent from her 
to them, because the descent was destroyed by the consent decree, and 
we should therefore affirm the judgment, which is now donc, and i t  will 
be so certified. 

Affirmed. 

CLARK, C. J., dissenting. 
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Cited: Cook v.  Sink, 190 N.C. 626;  Coburn v .  C'omrs., 191 N.C. 72;  
Bank v. ;llitchell, 191 N.C. 194; Wallace v. Phillips, 195 N.C. 670; Over- 
ton v.  Overton, 239 N.C. 37. 

JAJIES G .  DAVIS, DIRECTOR GER'ERAL OF RAILROAIIS. AND SOT'THERN 
RAILWAY COJIPAST, v. LATHAJI-BRADSHAWW COTTON COMPANY. 

(Filed 2 May, 1023.) 

1. Carriers of Goods-Railroads-Tariffs-Reshipment-Interstate Com- 
merce Commission. 

In relation to interstate shipments by common carriage, where the inter- 
state commerce conimission has acceptrd the pnblished tariff of a railroad 
company, allowing the shippers of actual transit zotton the privilege of 
concentration and reshipment with a reduction of charges, a t  a designated 
station for shipments originating on its own line, expressly excluding 
substitution of cotton shipped to it  by rail or otherwise: Held, carload 
shipments over a connecting carrier to a station on the line of said rail- 
road, with a bill of lading from that station, given for  the unbroken car, 
in its continuous shipment, does not conform to thl? requirement that the 
shipment niust originate a t  a station on the line of the railroad publishing 
the tariff, or accord to the shipper the right of concentration at and re- 
shipment from the designated station under the reluction of the charges. 

2. Same-Bills of Lading. 
Where an interstate shipment of cotton is not entitled to the provisions 

accorded by a railroad company for concentratior and reshipment at  a 
designated station, with reduction of charges, because it had not originated 
on the line of the carrier pnblisliing the tariff, the issuance of the bill of 
lading by the agent a t  a station on  it^ ow11 line and accepting the freight 
charges, cannot alter the position of the shipper so as  to gire him the 
concentration and shipment privileges, contrary to the provisions of the 
carrier's tariff filed with and accepted by the Interstate Commerce Com- 
nlission. 

3. Sam-Federal Law-Discrimination. 
Where a railroad company hns filed and publish14 its tariff as  to con- 

centration and reshipment privileges, a t  a certain station on its line of 
milroad. l~ernlitting a reduction of charges, neithl?r the carrier nor its 
shipper violate the Federal law by according ox accepting the reduc- 
tion for shipments of cotton contrary to the conditions named in the tariff, 
and the carrier niay recover the amount of such reduction from the 
shipper when its own agent had received the shipmcnt and freight charges, 
and has improperly issued the bill of lading therefor. 

4. Carriers of Goods-Railroads-Tariff+Contracts-Interpretation of 
Contracts. 

In construing the meaning of a tariff published by a railroad company 
and approved by the Interstate Commerce Corninision, allowing at  a 
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designated station on the carrier line cor~centration and reshil~ment of 
cotton wlien originating on tlie carrier line, with reductioli of charges. the 
illtent of the parties as gathered from the Innwage used nil1 control its 
meaning: whivli r i l l  riot be extended to include shipments rcceired from 
connecting lines of carriage, and trariported over the carrier's own line 
in unbroken or unloaded cars in coritinuous passage. 

(387) 
APPEAL by plaintiffs from Stack, J., a t  January Term, 1923, of 

GUILFORD. 
This was a civil action, tried in the Superior Court of Guil- 

ford County. There is no controversy as to the facts, the same (388) 
being set out in the written agreement, and i t  being also further 
stipulated that  if the defendant is indebted on account of the matters 
and things alleged in the complaint, the amount of such indebtedness 
is the amount demanded in the complaint. 

The facts being admitted, the only question to be determined is 
whether, under the provisions of the published tariff "I. C. C., No. 
A-6895," the cotton shipped by the defendants was entitled to concentra- 
tion and reshipment privileges mentioned in tlie tariff a t  Greensboro, 
and this is the subject of the single assignment of error. To  put the 
question differently: Did  this cotton, under the agreed facts, originate 
a t  Goldsboro or other stations on the Southern Railway, and waq it 
"actually transit cotton, entitled to the reshipping privileges of Southern 
Rai lvay Coinpany under the rules contained in said tariff?" 

The original rules in the tariff contain the following language: "Un- 
compressed cotton that has been concentrated a t  Greensboro, S. C., may 
be reshipped to destinations specified hereinafter when originating a t  
stations on Southern Railway and othcr lines named herein, subject to 
the following rules: 

"Rule 3 B. Bill of lading will be issued by the agcnt of this company, 
a t  Greensboro, S. C., for cotton reshipped to cover the movement from 
original point of shipment to final destination; and the original point 
of shlpinent must be shown on the face of the bill of lading. 

"Rule 3 E. Kay-bills issued to cover the cotton from Greensboro, 
K. C., shall show in the consignor's column the point of original ship- 
ment of the cotton and the way-bill number and date corresponding with 
the expense bills surrendered. 

"Rule 4 B. Substitution of cotton brought in by wagons or by rail 
from nontransit points, or cotton brought in on transit rates, will not be 
permitted." 

I n  the reshipping certificate to be signed by the shipper, the following 
language is used: "And is not wagon or river or other nontransit cotton." 
The substituted rules, effective 20 October, 1917, state: 
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"Rule 3 E. 1. To destinations specifically prov ded for in tariff, as 
amended, through rates lawfully on file with the interstate commerce 
comniission (in effect on date of bill of lading covering moven~ent from 
original point of shipment to Greensboro, N. C., will be applied from 
point of origin to such destination.) 

" (b)  Bill of lading will be issued by the agent of this line a t  Greens- 
boro, N. C., for cotton reshipped to cover the movement from the original 
point of shipment to final destination; and the or~ginal point of ship- 
ment must be shown on the face of the bill of lading. 

"(e) Way-bills issued to cover the cotton from Greensboro, 
(389) N. C., shall show in the consignor's column the point of original 

shipment of the cotton, and the way-bill number and date 
corresponding with the expense bills surrendered. 

"Rule 4 A. (b) Substitution of cotton brought ir by boats or wagons 
or by rail from nontransit points, for cotton brough. in on transit rates, 
will not be permitted." 

I n  order to have a better understanding of the case and the que s t' ions 

intended to be raised in it, we insert here a part of the case on appeal 
tendered by the plaintiff, appellant, with the agreement of the parties as 
to the facts: 

That the defendant is a corporatoin, chartered and doing business 
under the l a m  of the State of North Carolina, engaged in buying, sell- 
ing, shipping, and storing cotton. That during the gear 1918, from time 
to time, the defendant alleged that it shipped a largo number of bales of 
cotton from Goldsboro, N. C., and other points, to Greensboro, N. C., 
warehoused the same a t  Greensboro, and thereafter reshipped said cotton 
to points in and outside the State of North Carolina claiming Goldsboro 
and other points of shipment mentioned as the point of origin of said 
shipments, and thus obtaining, under the provisions of Southern Railway 
Tariff I. C. C., A-6895, a copy of which tariff mas s,ttached to the com- 
plaint and made a part of it, a through rate of shipment from Goldsboro 
to the final point of destination to which said cottor was shipped. That,  
in fact, Goldsboro and the other points named were not the points of 
origin, and the defendant was not ent i t l~d to the through rate under the 
tariff, but should have paid a different and higher rate fixed for said 
shipments. 

A complete list of the shipments, showing the pro number, the bill 
weight, the freight paid and received, number of balm, the weight of the 
portion of shipment not entitled to the through rate, the correct rate to 
be applied, the amount of freight which should have been paid and 
collected, the amount of undercharge, and the actual point of origin of 
each shipment was attached to the complaint. 



N.C.] SPRING TERM, 1923. 411 

The plaintiffs allege that  by reason of the defendant obtaining an 
illegal and unlawful rate of freight upon said shipments, under the 
representation that Goldsboro and other points mentioned were the points 
of origin, under the provisions of said tariff, that the defendant was 
indebted to the plaintiffs, in addition to the freight that was paid by it, 
in the sum of $2,800.04. 

The defendant filed an answer denying that Goldsboro and the other 
points referred to in the complaint were not the points of origin of the 
cotton alleged to have been shipped from Goldsboro and other points to 
Greensboro, and there warehoused, and thereafter reshipped to other 
points in and out of the State of North Carolina, and denying 
that defendant was not entitled to a through rate on shipments (390) 
to which said cotton was finally shipped; and denying that  the 
defendant should have paid a different and higher rate than that paid 
by i t ;  and denying that the defendant was indebted in any way to the 
plaintiffs for freight for the shipment of said cotton, after the same had 
been warehoused, under said tariff. 

The plaintiff and the defendants in the above entitled cases, through 
their counsel of record, hereby agree to the following facts: 

The first movement of each of the shipments of cotton shown on the 
schedules attached to the complaints in the above entitled actions was 
from the point or points indicated in the column in the extreme right 
of the sheets attached to said complaints, to Goldsboro or other station 
on the Southern Railway; that these shipments came over the lines of 
the Atlantic Coast Line Railway Company and the Norfolk Southern 
Railway Company, from the points indicated, to Goldsboro or other 
station on the Southern Railway; and that the freight thereupon mas by 
defendants either prepaid to Goldsboro or other station on the Southern 
Railway, or paid upon arrival a t  Goldsboro or other station on the 
Southern Railway to said Atlantic Coast Line Railroad Company or 
said Norfolk Southern Railway Company. That a t  Goldsboro or other 
btation on the Southern Railway the said Norfolk Southern Railroad 
and Atlantic Coast Line Railroad Company mere receipted for the said 
shipments by the defendants, or the agent of the defendants; that thcrc- 
after the defendants or their agent procured said shipments to be deliv- 
ered, in the same cars, seal unbroken, to the Southern Railway Company 
upon its tracks at  Goldsboro. 

Upon said cotton being delivered to the agent of the Southern Railway 
Company a t  Goldsboro, and upon its tracks, the Southern Railway 
accepted it for shipment to Greensboro, N. C., charging the local rate. 
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That upon arrival a t  Greensboro the shipment was bvarehoused, and later 
shipped out under the warehousing and reshipping privilege contained 
in Tariff I. C. C., A-6895, governing the concentr,ition and reshipment 
of cotton. 

Counsel for plaintiffs and defendant filed with the court an agreed 
statement of facts, which is the one above stated in full, and also further 
stipulated that if the defendant be found by the court to be indebted to 
the plaintiffs on account of the matters and thingc, alleged in the com- 
plaint, the amount of such indebtedness, subject to errors of inathemati- 
cal computation, is the amount demanded in the complaint. The case 
was submitted upon the agreed statement of facts and the stipulation 

mentioned above; and his Honor being of the opinion, after 
(391) considering the same, that under the facts agreed the shipment 

of cotton mentioned in the complaint originated at  Goldsboro 
and other Southern Railway stations mentioned in the tariff, and that 
there were no further freight charges due the plaintiffs upon the same, 
and that the plaintiffs were not entitled to recover, rendered the judg- 
ment set out in the record. 

The plaintiffs excepted to this finding of the conrt, and to the judg- 
ment signed in the cause, and appealed to the Suprclme Court. 

Wilson & Frazier for plaintiffs. 
Bynum, Hobgood & Alderman for defendant. 

WALKER, J., after stating the case, delivers the opinion of the Court: 
The above statement of the facts fairly presents the important question 
we must deal with in this case. 

The language of the tariff and the rules we have cited preclude the 
idea or inference that any cotton other than that originating a t  a station 
on the Southern Railway, and named in the tariff, and which is the point 
of origin, should be entitled to concentration and reshipment privileges. 

We are of the opinion that the legal meaning, under the tariff, of the 
words "originating at" and "point of origin" is that of the first point of 
shipment, the point from which the cotton was first shipped by freight, 
which, according to the agreed statement of facts, was from some station 
or stations on the Atlantic Coast Line Railroad Cornpany, and not from 
Goldsboro or other points of the Southern Railway Company mentioned 
in the tariff, and hence that such cotton was not entitled to concentration 
and reshipment privileges, and reduction of charges, from Greensboro 
under said tariff schedule, and the fact that a new hill of lading for such 
cotton shipped from other points than those named in the tariff and over 
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other roads than the Soutliern Railway, was after its arrival a t  Golds- 
boro issued by the Southern Railway Company, to Greensboro, the point 
of concentration and reshipment, would not and could not, in law, make 
Goldsboro the point of origin of such cotton, nor would such cotton hc 
that  originating a t  Goldsboro, the only possible place of origin on the 
Southern Railway. 

The shipment started a t  Mt .  Olive, in the one case, and a t  other points 
of the Atlantic Coast Line and Norfolk Soutl~ern Railways, and in no 
sense, or in no admissible or practical sense, can it be deemed an original 
shipment of the goods from Goldsboro, or any other point or station of 
the Southern Railway, to Greensboro, the alleged place of concentration 
and reshipment to other distant points on other lines, they being their 
final destination. The Cyclopedic Law Dictionary defines the word 
"original" as tha t  which is first in order; an authentic instrument of 
something, and wliicli is to serve as a model or example to be 
copied or imitated. I t  also means first, or not deriving any (392) 
authority from any other source; as, original jurisdiction, orig- 
inal w i t ,  original bill, and the like. And the same is said of the word, 
however i t  may be associated with a noun or substantive (such as, orig- 
inal shipment, original station, and other like use of i t)  in Black's 
Law Dictionary and Bouvier's Law Dictionary, and this meaning is 
generally if not universally assigned to i t  by a11 1cxicogr:tphers. I t  is 
sonlething that  necessarily implies tha t  there is nothing going before it, 
but  it "starts things" always, the beginning, whatever and wherever may 
be the end, or the ending. \T'ith this accepted meaning of the word, 
how can it reaconahly be asserted that  the qhipment in this case origi- 
nated at  Goldsboro? Take the shipment which started a t  Alt. Olive 
as typical of all of them. The cotton was brought from XIt. Olive to 
Goldsboro, and there turned over to  the Southern Railway Company 
to be transported by i t  over its own line to Greensboro, without break- 
age of bulk, or any,  even the slightest, interference with it.  It remained 
in the same car into which i t  was loaded a t  SIt .  Olive, and a t  other 
stations on the Atlantic Coast Line Railway line, and no part of i t  
was removed therefrom or disturbed in any way, and it continued in 
tha t  state and condition until it had made its journey, completed the 
same, and arrived a t  its destination in Greensboro. This being so, how 
can it be said, with any show of reason, tha t  the mere giving by the 
agent of the Southern Railway a t  Goldsboro of what is called a bill of 
lading (really nothing more in effect than a receipt for the goods), and 
even the paying of the freight charges by  defendant to that  point, 
will by any possible argument or legal legerdemain convert into an  
original shipment from Goldsboro, which is on the line of the Southern 
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Railway Company, what in fact and in law is not one? The original 
point of shipment, in the case selected by us as typical, was J I t .  Olive. 
The cotton was from tlie start evidently intended for a tlirough sliip- 
inent from Mt.  Olive to Greensboro. Otherwise, if intended for Golds- 
boro, they would have been removed from the cars in which they were 
carried to that place and warehoused or taken away by the consignee 
for whom they were intended, and not left in the car intact and hauled 
to Greensboro in the same car, without molestaticn or change of any 
kind. 

If the Southern Railway Company, as carrier, or Latham-Bradshaw 
Company, as cotton factors, or merchants, a t  Greensboro, had originally 
taken a bill of lading from the Atlantic Coast Line Railroad Company 
for a shipment of the cotton to Goldsboro and removed the same from 
the car, or had it removed, and warehoused a t  Goldsboro and then re- 
shipped i t  by the Southern Railway line to Latham-Bradshaw Company 
a t  Greensboro, it may be that a different case would have been presented, 

though we do not venture any opinion as to that a t  this time, 
(393) as they did not do so, and, therefore, i t  would merely be a 

dictum if we did. We therefore decide only the case in hand, 
and the single question involved in it. 

The defendant's counsel cited us to Chic. M. & St .  P. Ry. Co. v. State 
of Iowa, 233 US.  344, and that case, if not closely read and considered, 
might seem to lend some countenance to the position taken by defendant 
here, but when differently construed upon a more careful reading and 
upon greater deliberation, we can see several distinguishing features 
between that case and the one a t  bar. The Court there was dealing with 
several and various questions, one the construction by the State Court by 
which it felt that it was bound, another by the statement in the record 
of the case as i t  appeared in the State Court, and also in the Federal 
Supreme Court, "that the facts showed that the coal was originally con- 
signed to the coal company in Davenport, that it was there held until 
sales were made, that tlie consignee had taken delivery, paying the freight 
to the initial carrier and assuming full control," c ting 152 Iowa 317, 
319. The latter Court said that "the record disclosed no ground for 
assailing this finding." In  these respects, and sone others not less 
striking or controlling, the two cases :ire quite di'ferent, and we are 
strongly inclined to think that the decision in that case, when properly 
construed, is an authority for our present decision in this case, instead 
of being in conflict with it, and our view seems t~ be that of those who 
are thoroughly familiar with such questions and reg;arded as experts in 
unraveling the usually confused and intricate meshes of railroad tariffs, 
which are more calculated to mislead than to enlighten the public. We 
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should be careful to see that  by no mere forin or device should railways, 
or their patrons, be permitted to violate tlie laws, in spirit or in truth, 
either of our own government or those of the Federal system, which are 
by our own and by the Constitution of tlie United States declared to be 
supreme. This attempt to transgress the law of the Federal Government 
by not complying with the lawful tariff approved by tlie Interstate Com- 
merce Corn~nission cannot be approved by us. We ourselves have held 
that  such will not be permitted by this Court, but  will be sternly re- 
buked. 

We held in Peanut Co. v. R .  R., 166 N.C. 62, 67, that  i t  is the duty 
of a carrier to charge for freight strictly according to the published rates, 
and it is illegal to charge less. H e  had the right to charge the proper 
or established rate and the duty was imposed upon him to do so, notwith- 
standing he had quoted a different and lower rate to tlie plaintiff, who 
had actually made all the shipments of his peanuts believing the lower 
rates to be the true and lawful rate. And this is so, because to charge a 
rate, even a lower rate, than the one fixed by  its published schedule, 
would be in direct violation of the provision of the Interstate Coni~nerce 
Act, which prohibits a carrier "to charge, demand, or collect or 
receive a greater or less or different compensation for transpor- (394) 
tation of passengers or property, or for any service in connec- 
tion therewith, between the points named in its tariffs than the rates, 
fares, and charges which are specified in the tariff filed and in effect at 
the  time; nor shall any carrier refund or remit in any manner or by any 
device any portion of the rates, fares, and charges so specified, nor ex- 
tend to any shipper or person any privilege or facilities in the trans- 
portation of passengers or property, except such as are specified in such 
tariffs." filed with and approved by the Interstate Commerce Commis- 
sion, and the carrier is forbidden to engaged or participate in the trans- 
portation of passengers or property unless the rates, fares, and charges 
for the same have been filed and published in accordance with the 
provisions of the act. Hanilin on Interstate Commerce Acts, pages 11 
and 12. I t  has bcen held under the act that  a carrier must require pay- 
ment of the lawful or published rate, even though its agent had mis- 
represented the rate, and i t  had agreed to take the goods for shipment 
a t  a lower rate, the published rate being the only lawful one. Peanut 
Co. v. R .  R., s ~ ~ p r a ;  Razlu'ay Co. v. Hefly, 158 U.S. 98; Railway Co. v. 
Mugg, 202 U.S. 242; Railway Co. v. Abilene Cotton Oil Co., 204 U.S. 
426; Razlway Co. v. Elevator Co., 226 U.S. 441. This doctrine of Peanut 
Co. v. R .  R., supra, is approved and affirmed in R. R.  v. I,atham, 176 
N.C. 417, though the case is not cited. See, also, R .  R. v. Mugg, 202 
U.S. 242; R. R .  v. Birmingham Sand and Brick Co., 9 M a .  App. 419; 
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R. R. v. S e w  Albany, etc., Basket Co., 48 Ind. A~lp.  647; Holt v. Wes- 
cott, 43 hre. 445; Mfg. Co. v. R. R., 149 N.C. 261. 

I n  the Mugg case, supra, the United States Supreme Court held that 
"A common carrier may exact the regular rates fsr an interstate ship- 
ment as shown by its printed and published schedule on file with the 
Interstate Commerce Commission and posted, etc., as required by the 
Interstate Commerce Act, although a lower rate W E  quoted by the car- 
rier to the shipper who shipped under the lower *ate so quoted." And 
in Central of Ga. v. Birmingham Sand and Brick Co., supra, the Court 
held that, under the Interstate Commerce Act, "the freight rate of an 
interstate shipment is not that named in the bill of lading or contract of 
shipment, but the lawful rate existing a t  the time whether or not such 
rate is known to the consignor or the consignee, and regardless of whether 
the parties were misled by the carrier as to the lawful rate, or whether 
i t  had posted the lawful rate as required by t h ~  statute; hence, the 
carrier cannot by any act estop itself from demanding the lawful rate." 
All these cases, and others of a like tenor, are cited and approved in 
Peanut Co. v. R. R., supra, and R. R. v. Latharn, supra. So that the 

law on this question is finally settled and established that if 
(395) the proper rate was not charged in this case, or less than the 

fixed rate was charged and received, the plaintiffs have the 
right to recover the amount of difference between 1;he true and the false 
rate from the defendant. 

In  summing up, we may add that as the question in this case requires 
the construction of a written tariff rule of the Southern Railway Com- 
pany, we must apply to its solution the invariable principle that the 
intention of the parties must govern and the meaning ascertained by  
finding what was meant by what was intended, awl thus construed we 
deem it to be plain that Goldsboro was not regarded as an original point 
of shipment, and that defendant was not entitled to the lower rate, under 
the concentration and reshipment privilege. 

We direct attention to original Rule 4 B, substituted for Rule 4 A 
( b ) ,  as designated in the record, which provides that "substitution of 
cotton brought in by boats or wagons, or by rat1 fl-orn nontransit points, 
for cotton brought in on transit rates will not be permitted," and to the 
principle as stated by the Court in Chic. Mzlu*. & St .  Paul Rwy. Co. v. 
State of Iowa, supra, that the nature of the shipment must be determined 
by the essential character of the same, and not by the billing or rebilling, 
or by mere forms of contract. This case, in several respects, is clearly 
distinguishable from the one cited, and we are hercl dealing with quite a 
different question, and not only with the distinction between interstate 
and intrastate commerce, for where the former is not materially or 
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injuriously affected, the court lean towards the view that the  commerce 
is intrastate, as we held in the Selma Station case, decided a t  this term, 
the latter case being strongly supported by C.  -1.1. and St .  Paul RILYJ. v. 
Iowa,  supra. 

We have found a case decided by the Interstate Commerce Commis- 
sion upon facts somewhat similar to those in this one, where the com- 
mission held, and so decided, tha t  the complainant, insisting upon the 
lower or concentration and reconsignment rate, upon facts, as to recon- 
signment, closely resembling those we have here, was not entitled to the 
reduction in rate because he had not actually taken possession of the 
goods a t  the designated place, so as to  confer upon him the right of 
reconsignment to some other place beyond a t  the reduced rate. I n  order 
that the particular facts of that  case and the decision of the commission 
may he clearly understood, we reproduce the same more extensively, as 
follows: "Two carloads of butter were shipped by complainant from 
Wellington, Ohio, and consigned to itself a t  Chicago. The local rate 
from Wellington to Chicago was 35 cents, and from Chicago to Evans- 
ville, 71 cents. Upon the arrival of the first car a t  Chicago, complainant 
sent a check for the freight a t  35 cents, Wellington to Chicago. It was 
informed by defendant of an  icing charge and was told tha t  the entire 
charges might be paid a t  Evansville, to which arrangement 
complainant agreed, and reconsigned the car to  Evansville. (396) 
Upon the arrival of the second car a t  Chicago, complainant 
merely reconsigned it to Evansville. The through rate of 71 cents was 
assessed on both cars. Reparation was claimed on the basis of 65.8 cents, 
the combination rate: Held,  while a shipper had the right to  consign 
a shipment to a given point, pay charges upon it, assume custody and 
take possession of the property, and later reship it to another point 
under rates lawfully applicable to such shipment, complainant was not 
entitled to reparation on the basis of the combination rate, since i t  did 
not reduce the property to its possession a t  Chicago," citing W o o d  B u t -  
ter Co. v. C.  C .  C .  and S t .  L. Ry., 16 Interstate Commerce Cases, pp. 
374-375. 

The case of R. R. v. Settle,  Supreme Court Reporter (Adv. Sheets), 
vol. 43, KO. 2, pp. 2831, while not "on all fours" with this case as 
to the facts, bears a sufficient resemblance to it generally and sub- 
stantially as to be controlling in principle. A careful reading of tha t  
case will disclose a strong trend of judicial opinion, including the 
view of the highest Federal Court, adverse to defendant's contention in 
this case. Justice Brandeis there says: "In other words, hladisonville 
was a t  all times the destination of the cars, Oakley was to he merely an 
intermediate stopping place, and the original intention persisted in was 
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carried out. That  the interstate journey might end at  Oakley was never 
more than a possibility. Under these circumstances, the intention as i t  
was carried out determined, as matter of law, the wsential nature of the 
movement, and hence that the movement through to Madisonville was 
an interstate shipment; for neither through billing uninterrupted move- 
ment, continuous possession by the carrier, nor unbroken bulk is an 
essential of a through interstate shipment. These :Ire common incidents 
of a through shipment, and when the intention w th which a shipment 
was made is in issue, the presence or absence of one or all of these inci- 
dents may be important evidence bearing upon that question. But  
where it is admitted that the shipment made to the ultimate destination 
has a t  all times been intended, these incidents are without legal signifi- 
cance as bearing on the character of the traffic. For instance, in many 
cases involving transit or reconsignment privileges in blanket territory, 
most or all of these incidents are absent, and yet through interstate 
tariffs apply. See R. R. v. Harold, 241 U.S. 371; R. R. v. United 
States, 245 U S .  136; R. R. v. United States, 257 U.S. 247; 42 Sup. 
Ct. 80; 66 I,. Ed. . Compare R. R. v. Hancock, 253 U S .  284. 
Through rates are ordinarily made lower than t ~ e  sum of the inter- 
mediate rates. This practice is justified, in part, on the ground that 
operating costs of a through movement are less than the aggregate costs 
of the two independent movements covering the same route. But there 

may be traffic or commercial conditions wllich compel or justify 
(397) giving exceptionally low rates to movem2nts which are inter- 

mediate. The mere existence of such intermediate rates confers 
no right upon the shipper to use them in combinatior to defeat the applica- 
ble through rate. Here there had been published interstate rates for the 
transportation from the southern points to Madisonville. For such trans- 
portation the interstate rates to Madisonville were the only lawful rates. 
To permit the applicable through interstate rate to be defeated by use 
of a combination or intermediate rates would open wide the door to un- 
just discrimnation, and i t  would unjustly deplete the revenues of the 
carrier. The sole question, therefore, which could :vise in this case was 
whether the movement actually entered upon a t  point of origin, and 
persisted in, was transportation of the lumber to Madisonville. Before 
the decisions above referred to, it was commonly assumed that while 
a carrier, or one of its employees, might not act as a reconsigning agent 
for a shipper, in order to enable him to use a comb nation of lower inter- 
mediate rates, and thus avoid the higher charges ircident to the through 
interstate movement, the shipper might so use the combmation, pro- 
vided he consigned the car to himself a t  the intermediate point, there 
paid the charges, took possession, and then reshipped the car on the 
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local rate to its real destination. The distinction made was without 
basis in reason. T o  permit carriers' revenues from interstate rates to 
he depleted by such misuse of a combination of intermediate rates would 
be no less inconsistent with the provisions and purposes of the act to 
regulate coinnlerce than to permit them to  be used as a means of dis- 
crimination. And, since the decisions cited above were rendered, the 
principle there declared has been steadfastly applied by  the Interstate 
Cornnlerce Commission for the purpose of protecting revenues of rail- 
roads against such attacks. See, also, McFadden V .  R. R., 241 Fed. 562. 
The decision in R .  R. v. Texas, 204 U S .  403, relied upon by defendants 
in error, is entirely consistent with these later decisions of this Court, 
although some expressions in the opinion are not." 

Looking a t  this transaction as i t  manifestly was intended to be, the 
shiprnent was one from l l t .  Olive to the final destination, and the inci- 
dents of the journey relied on by the appellee corporation to  convert it 
into one entitling i t  to a cheaper rate from Greensboro and to the con- 
templated and ultimate destination or end of the journey, are not suffi- 
cient to determine the true rate in i t s  favor. They were nothing more, 
in substance if not in form, than devices planned and adopted for the 
single purpose, and with the illegal intent, to obtain the suggested advan- 
tage. T o  sustain tha t  view would tend inevitably to encourage and make 
successful unjust discrimination and rebating, something de- 
nounced as unlawful and as "being inconsistent with the Federal (398) 
act  to regulate commerce." The character of this movement was 
substantially and practically so continuous as to make i t  a through and 
unbroken carriage from Mt.  Olive to the final destination of the goods, 
and therefore the regular rate applies. There can be no reasonable doubt 
as to the intention tha t  the journey was intended from the start to be a 
continuous one from Mt .  Olive to the  final destination, with a stop-over 
a t  Greensboro in order to get the lower rate, and the stops a t  Goldsboro 
and Greensboro did not in law break this continuity. I t  is not pretended, 
and could not be, tha t  defendants were present a t  Goldsboro to receive 
and reduce into their actual possession the cotton for any legitimate 
or authorizcd purpose. T o  hold that  defendants werc cntitled to what 
they claimed ~ o u l d  open the door wide to  the evil practice which the 
law of Congress was intended to prohibit and prevent, and be a plain 
violation of the Interstate Commerce Act. 

The argument and brief of the defendant's counsel were both able, 
learned, and interesting, but we cannot adopt the conclusion reached by 
them. This is not a theoretical question, but a practical one, and does 
not admit of hypothetical instances or artificial arguments or reasoning 
in the demonstration of it. 
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Goldsboro was not the original point of shipment within the meaning 
of the tariff, and the defendant must pay the diffuence between what 
is justly due under it, and what they have already paid, and judgment 
will be entered in the court below for the amount due as stipulated 
between the parties, which is the judgment that should have been ren- 
dered by the able and learned judge who presided at  the trial. Let it be 
certified accordingly. 

Reversed. 

IN THE MATTER O F  THE ,~DMINISTRATION O F  THE ESTATIC OF J. W. BROWS. 
DECEASED. 

(Filed 2 May, 1923.) 

1. Sales-Executor and  Administrator-Private Sales-Clerks-Appeal- 
Superior Court-Discretion of Court-Public Sdes .  

Where the administratrix, the wife of the decea~~ed, has petitioned the 
clerk of the court for a confirnlation of a private sale of a restaurant 
belonging to the estate, to her two sons a t  a certain price, and others of 
the heirs a t  law object thereto on the ground thrit the restaurant was 
worth more than the price proposed, one of them offering more money 
therefor, and standing able, ready, and willing to pay the advanced price. 
and contending that it u70uld bring more a t  a public sale: Held,  on 
appeal from the order of the clerk to the Superior Court, the entire matter 
was before the Superior Court judge, and he was authorized, upon suffi- 
cient affidavits or verified pleadings, t o  make such orders therein a s  would 
tend to make the restaurant bring its full value. 

2. Appeal and  Er ror  - Courts - Orders - Judgments-Sales-Executors 
and  Administrators-Presumptions. 

On appeal to the Supreme Court from a n  order of the judge denying 
the petitioner's prayer for the confirmation of a prirate sale, a s  adminis- 
tratrix of her husband's estate, she had agreed to make to her two sons, 
under the objection of others of the heirs a t  law, the presumption is, 
nothing else appearing, that there was sufficient evi~lence before the judge 
to sustain his findings of fact upon which he had bmed his order; and in 
this case, held, there was evidence of record appearing from the verified 
pleadings and affidavits of respondent, sufficient to sustain his order that 
the property be advertised and sold a t  public outcry. 

3. Sam-Statutes. 
The provisions of C.S. 69, allowing the personal representative in cer- 

tain cases, upon application to the clerk and obt~ining his order there- 
for, to expose certain personal property therein specified a t  private sale 
for the best obtainable price, and report the sale for confirmation, does not 
take away from the clerk, or judge on appeal, the sound discretionary 
powers of determining whether a public or private sale would best sub- 
serve the interest of the parties, or to authorize a private sale when in the 
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discretion of the clerk or judge, as  the case may be, it  rras to their best 
interest. 

4. Judgments-Orders-Courts-Irrelevant Remarks. 
A11 iilcidental and irrelevant statenlent made by the judge in ordering 

personal property of an  estate in his sound discretion, to be sold a t  public 
auction, cannot affect the validity of his order. 

APPEAL by administratrix from order of Ray, J., 16 Sep- 
tember, 1922, from MECKLENBURG. (399) 

J. W. Brown died intestate in Charlotte in July, 1921, leaving 
a restaurant and hotel business, known as Brown's Restaurant and Hotel, 
together with other property, and his widow, Eunice J .  Brown, qualified 
as administratrix of the estate on 8 August, 1921, and has been conduct- 
ing the restaurant through her two s.ons, E. H .  and H .  F. Brown, since 
that  time. d. W. Brown left surviving him five sons, two daughters, 
and a widow, two of which sons were minors, and both of the daughters 
were married. 

On 3 January, 1922, the widow and the five sons, including the two 
minors, and the two interested parties, E .  H .  and H .  F. Brown, signed 
an  agreement to sell privately to E .  H. and H. F. Brown all of the prop- 
erty and assets known as Brown's Restaurant for a price of $16,000. 
This proposed sale was not assented to by either of the two daughters, 
their answer and the objections to the sale being set out in the record, 
wherein they aver that  the price is not a fair and reasonable 
price for the business, and that  they verily believe that  a (400) 
greater price could be obtained. They offer as proof of the 
truth of this contention on their part  the fact tha t  when the clerk of the 
court announced his willingness to  receive bids for the property i t  was 
advanced to above $21,000 by Mrs. Devereux, one of the daughters and 
one of the protestants and respondents. 

Attention is called to the fact, however, tha t  when the two named 
purchasers, Herinan F. and Ernest H .  Brown, and the two minors are 
eliminated, there leaves only the widow, whose mind, i t  is alleged by 
Mrs. Devereux, is con~pletely dominated by Herman F. and Ernest H .  
Brown, and one other brother, Isham A. Brown, as consenting to  the 
said sale. 

The entire history of the transaction as set forth in the papers is urged 
by the respondent as sufficient justification for the finding by Judge R a y  
that  "It is to the best interest of the estate that  the said property be 
sold publicly after due advertisement." Judge R a y  then ordered a 
public sale of the property to the highest bidder, after adrertisernent, 
and report of the sale to the court, as the best interest of the parties 
would thereby be subserved. The administratrix appealed. 
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Clarkson, Taliaferro & Clarkson for administratrix. 
J. F. Flowers for petitioner. 

WALKER, J., after stating the case: The entire matter was before the 
judge by the appeal, and his findings will be presurr~ed to be based upon 
the evidence considered by him. We do not understand that the admin- 
istratrix, the appellant in this case, contends that there was no evidence 
upon which the judge could base such a finding, and, as we understand, 
there is no exception taken to the findiug upon the ground that there is 
no evidence to sustain it, but if so, it is not tenable. It will hardly be 
denied that, by the appeal of the respondent, Mrs. Devereux, from the 
clerk, the entire case was constituted before the *ludge, and he could 
"determine all matters in controversy," and make all necessary and 
proper orders and decrees thereon. C.S. 637. 

Of course the court would order that this property be sold in such a 
way that i t  would bring the most money, and Judge Ray was certainly 
justified in finding that i t  is to the best interest of the estate to sell the 
property publicly when the offer of $20,210 had been made, and, as the 
person making that bid was ready and willing to pay the price, or secure 
the same, the estate could not possibly be harmed by the order requiring 
the property to be sold a t  public auction, for the reason that the amount 
offered and bid for it would certainly be obtained, and the judge was 

evidently convinced by proof before him that a great deal 
(401) more would be received if the sale was public. 

The petition of Mrs. Mable Brown Devereux, which appears 
in the record, states: 

1. That this affiant made several bids for the property described, as 
appears from the record herein, and she was then and is now willing to 
pay more than the sum offered by the said E. H. ard H. F. Brown, and, 
independently of herself as a prospective purchaser, she is informed and 
believes that the property is worth very much more 1.han the price offered 
by E. H. and H. F. Brown, and that, if sold publicly, i t  will bring a fair 
price, and one much higher than had been offered by E. H. and H. I?. 
Brown. 

2. Tha t  she is convinced a much higher price could be obtained if the 
property is sold publicly, and she also alleges thrzt the object of the 
administratrix in undertaking to suppress a public sale and thereby to 
avoid publicity is prompted by a desire to sell the property to her two 
sons, and, if necessary, for much less than its real value. 

The allegation of Mrs. Devereux is not denied, but if so, there is 
enough evidence in support of it to justify the disposition of the case by 
Judge Ray,  which will hereinafter more fully :ippear. In  January, 



N.C.] S P R I N G  T E R M ,  1923. 423 

1922, the administratrix urged the clerk to authorize a consummation of 
the propobed sale to her two sons a t  the price of $16,000. T h e n  she was 
not permitted to do so, the price was advanced by them, without adver- 
tisement, and without tlie public generally knowing that  this valuable 
property was for sale, until more than $20,000 had been offered by 
Mrs. Devereux, who was ready, able, and willing to purchase the prop- 
erty, and she alleged tha t  other persons were ready, able, and willing to  
purchase tlie same, and she believed tha t  a much higher price could be 
had for the property if it mere advertised, and if the public generally, 
and persons interested in business of this kind, were notified tha t  the 
same was for sale, than if tlie sale were to be conducted in secret, or 
without letting the  public know of it. This allegation does not seem to 
be categorically or, a t  least, sufficiently denied. With all of the parties 
and the evidence and record before the court, Judge R a y  took this view 
of the matter and found that ,  even in view of the offer of E. H. and 
H. F. Brown of $20,210, to which they had increased the bid for the 
property, i t  was to the best interest of the estate and the parties tha t  the 
property be sold publicly. 

The allegations in the petition and answer of Mrs. Devereux, set out 
in the record, have not been denied, or sufficiently so, and, being duly 
verified, support the findings of Judge R a y  that  the best interests of the 
estate demand a public sale. There is additional evidence in the record, 
however, tha t  tends to sustain the contention of Mrs. Devereux 
and the finding of Judge Ray. f (402) 

I n  1919 the Legislature passed an act  (Public Laws 1919, 
ch. 66), which is now C.S. 69, which allows the personal representative in 
certain cases, upon application to the clerk of the Superior Court, and 
obtaining an order therefor, to expose certain personal property therein 
specified a t  private sale for the best price tha t  can be obtained, and to 
report the sale, when made by him, to the clerk for confirmation, and 
permitting an increase in the bids for the same. 

I t  would seem tha t  this statute was only permissive in character, and 
not mandatory upon the clerk or the judge having jurisdiction of the  
cause. I t  could scarcely have been the intention of the Legislature to 
take an-ay the sound discretion of the clerk, or judge, in determining 
whether a public or a private sale would best subserve the interests of 
the several parties, but the intention and main purpose of the act were 
to authorize a private sale when i t  was found to be best It was said 
by the Court (through Judge Daniel), in regard to  what is now C.S. 68, 
as to the sale of "personal estate" a t  public vendue: "The executor or 
administrator might, before the passage of the act, have sold bona fide 
the goods and chattels of the testator or intestate. The legal title  as 
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in him, and an honest purchaser from him would always have acquired 
a good title. The common law on this subject is not repealed by this act. 
The statute is only directory, which, however, it would be well always to 
follow, for if the executor or administrator fails t c ~  obtain as much a t  
private sale as would have been got a t  public vendue, he or they would 
be bound to make good the deficiency out of their own pockets." Wynns 
v. Alexander, 22 N.C. 59, citing Cannon v. Jenkirls, 16 N.C. ( 1  Dev. 
Eq . ) ,  427. We would not be warranted in holding that so radical a 
change in the law, as contended, was contemplated by the act of 1919, 
ch. 66. 

As the judge had acquired a general jurisdiction of the case by the 
appeal, it must follow that  he had the power to modify, or even to 
reverse, the ruling of the clerk and order a public sale of the property. 

The mere incidental statement of the judge in making his ruling that 
a leasehold was real estate was a clear inadvertmce on his p a r t a  
palpable slip of the tongue, which does not affect the merits of the con- 
troversy. We therefore pass i t  by as not requiring any further con- 
sideration from us. 

What we have said is all that is necessary to decide the case, and we 
forbear any further discussion of it. 

The judge was in the rightful exercise of his jurisdiction when he 
made the order for a public sale, there being plenty of evidence to 
support it. 

The object of the law is to obtain the hizhest and best price, 
(403) and that is its chief concern. Justice Ashe, in Attorney-General 

v. Navigation Co., 86 N.C., at  p. 412, citing and quoting from 
Daniel on Ch. Pr. ,  1465, says: "We find the English rule laid down as 
follows: 'When estates are sold before a master urder the decree of a 
court of equity, the court considers itself to have grclater power over the 
contract than i t  would have were the contract made' between party and 
party; and as the chief aim of the court is to obtiiin as great a price 
for the estate as can possibly be got, i t  is in the habit, after the estate 
has been sold, of "opening the biddinga," that is, clf allowing a person 
to offer a larger price than the estate was originally sold for, and, upon 
such offer being made, and a proportionate deposit paid in, of directing 
a resale of the property.' And again, on page 1466 of the same book 
(Daniel, Ch. P r . ) ,  it is said: 'That the mere advance of price, if the 
report of the purchaser being the last bidder is not absolutely confirmed, 
is sufficient to open the biddings, and that they may be opened more 
than once.' " And lie adopts what was said by Justice Rodinan in Blue 
v. Blue, 79 N.C. 69, as follows: "\Ire think the correct rule is in accord- 
ance, so far as our information extends, with t l ~ e  uniform practice 
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which has obtained in our courts in such cases. Judge Rodinan says 
'the practice in this State is to set aside a sale before confirmation, upon 
an offer of an advance of 10 per cent upon the price. That,  also, is the 
English rule,' " citing Ex parte Bost ,  56 K.C. 482; Wood v. Parker, 63 
N.C. 379. 

The cause was ably and learnedly argued here by Mr.  Taliaferro for 
the respondent, but we think that  we have correctly stated the controlling 
principle of the law. 

Affirmed. 

Cited:  Bank  v .  Leverette, 187 N.C. 747; I n  re Estate of Wright ,  200 
N.C. 628; Buncombe County v. Arbogast, 205 N.C. 749. 

W. L. ODES ET AL. 2.'. J. D. BELL ET AL. 

(Filed 9 May, 1923.) 

Drainage Districts-Statutes-Bonds. 
Proc?edings for the establishment of a drainage district, C.S. ,5312 

et seq., and bonds to be issued therefor, will not be held a s  defectire 
hecause further steps \.\-ere not taken for sereral Sears after they had 
been com~nenced, the court holding they were still pending, and because 
of the fact that the enqineer and viewers did not file a profile niap showing 
the surface of the ground, bottom grades, etc., a t  the time of the final 
report, C.S. 5327. i t  appearing that this was later done upon order of the 
board of drainage conlmissioners, and otherwise the provisions of the 
statntes had been strictly followed. 

APPEAL by M. C. Carr from Connor, J., at April Term, 1923, of 
BEAUFORT. 

Controversy without action, submitted on an agreed state- 
ment of facts, to determine the regularity of the proceedings (404) 
by which Bcaufort County Drainage District, No. 11, was 
established, and to ascertain the validity of certain bonds authorized 
by the board of drainage commissioners of said district. 

From a judgment upholding the establishment of the district and sus- 
taining the validity of the bonds, AI .  C. Carr excepted and appealed. 

Lindsay C. Warren  for appellant. 
Small,  MacLean (e: Rodman for appellees. 

STACY, J .  The proceedings by which the drainage district in question 
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was ultimately established were duly commenced on 28 March, 1919, 
under Public Laws 1909, ch. 442, as amended, now C.S. 5312 et seq. 
Petition was filed before the clerk, accompanied by the requisite bond 
and summons duly issued and served. 

For  various reasons, no further steps were taken in the matter until 
6 March, 1922, when a supplemental petition was filed, setting out the 
above facts in substance, naming additional landowners who had ac- 
quired land or become interested since the filing of the original petition, 
among them M. C. Carr,  appellant herein, and a t  this time the court 
entered an order adjudging that  the proceeding was still pending, and 
directing that  such additional parties as were necessary and proper 
should be brought in by due process, etc. 

On 19 July,  1922, the engineer and viewers theret3fore appointed filed 
their final report, together with a map of the district, but failed to 
accompany said map with profiles showing the surface of the ground, 
the bottom or grade of the  proposed improvement, and the number of 
cubic yards of excavation or fill in each mile or fraction thereof, as 
required by C.S. 5327. This report was accepted :is in due form, and 
notice was given that  on 10 August, 1922, a hearing would be held on 
said report, a t  which time the court entered an  order confirming the 
report, and directed that  an  election of drainage co:nmissioners be held, 
which was done, resulting in the election of the defendants. From this 
order there was no appeal, as allowed by C.S. 5333. After due organi- 
zation, on 22 September, 1922, the board gave notice of a bond issue as 
authorized and required by C.S. 5352. 

On 26 March, 1923, the board of drainage comn~issioners authorized 
and directed the engineer and viewers to prepare and file with their final 
report the profiles as required by C.S. 5327, and tkis was approved by 
order of court. 

Upon the foregoing facts appellant contends that the drainage district 
has not been legally established, and tha t  the drainage commissioners 

have no authority to issue the bonds in question. His Honor 
(405) below was of the opinion, and so held, t ha t  the drainage dis- 

trict had been duly established, and that  the board of drainage 
commissioners was fully authorized to proceed with its duties, including 
the delivery of the bonds in question, which have already been sold. 
We  approve of this judgment. In  re Drainage District,  175 N.C. 270, 
and cases there cited. After a careful examination of the record, no 
exception has been discovered which we apprehend should be held for 
reversible error, and hence the judgment will be affirmed in its entirety. 

Affirmed. 



N.C.] SPRING TERM, 1923. 427 

J. MATH ARJISTROKG ET AL. v. THE BOARD OF COJIJIISSIONERS OF 
GASTON COUNTY. 

(Filed 9 Illax, 1923.) 

1. Constitutional Law-Health Local Laws. 
,4n act authorizing a certain county to erect a tuberculosis hospital and 

issue bonds therefor, and provide a tax of eight cents on the $100 valuation 
of its property for its maintenance, upon the approval of the voters, is 
both a special and local act and void under our Constitution, Art. IT, 
see. 2, prohibiting laws of this character appertaining to "health," "sanita- 
tion." etc. 

2. Sam~Hospitals-Tuberculosi5-E1e~tion~~llots-Stat~1tes. 
Where the county commissioners have proceeded under a special local 

art to submit to its electorate the question of erecting and rriai~ltaining a 
tuberculosis hospital, to issue $150,000 in bonds therefor, and levy a n  
additional tax of eight cents on the $100 valuation of its property for 
maintenance, their action thus taken cannot be sustained under the pro- 
visions of the general law, C.S., ch. 119, secs. 7279 et scq., authorizing an 
espenditure for the purpose of not exceeding $100,000, and a maintenance 
t a s  not to exceed five cents, the balloting also under the general lam 
differing from that in the special act in  requiring separate ballots to be 
taken in two boxes instead of one. Proctor v. Comrs., 182 X.C. 56 c i t a  
and distinguished. 

A special or local act authorizing a county to maintain a tubercnlos'is 
hospital being contrary to the provision of our Constitution, Art. 11, sec. 2 ,  
its further provisions as to issuing the bonds for its erection and the levy 
of a special tax for its maintenance, are likewise void. 

4. Statutes-Interpretation-Conflict-Exceptions. 
Statutes upon the same subject-matter should be construed together, so 

as to harnlonize different portions apparently in conflict, and to give to 
each and every part some significance if this can be done by a fair and 
reasonable interpretation; and  here there is a general intent expressed 
in the statute and a particular intent incompatible therewith, the par- 
ticular intent is to be considered in the nature of an exception. 

5. Sanie-Health-Hospitals-Tuberculosis. 
C.S. 7073, appearing in ch. 118, authorizing county commissioners to 

levy a special tax to be expended under the committee composed of the 
chairman of the hoard of connty conmissioners, the county health officer 
or county physician "for the preservation of public health." should be 
construed in c20nnection with the sections of the following ch. 119, as to the 
maintenance of permanent public hospitals, and requires that the question 
of establishing such hospitals, as  in this case for a coun& tuberculosis 
hospital, shall hare the approval of the voters of the county in accordance 
to the methods and in the manner specified bx the statute. 

6. Constitutional Law - Statutes-Local Laws-Hospitals-Tuberculosis 
-Connty Expenses-Seressaries-Bonds-Taxation. 

While Article 11, section 2, of our Constitution has been held not to 
withdraw from the Legislature power by special legislation to authorize 
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counties, etc.. to provide proper revenue for advanring proper govern- 
nlental pnrposes, though local in character, the decixions refer to legisla- 
tion providing proper revenue for recognized and established objects, such 
ns roads, bridges, and the like, and not those prohibited by our organic 
law, as where the county under n special local act seeks to establish and 
~naintain a tuberculosis hospital, which is not a necessary county expense : 
and the legislation being unconstitutional as  to its dominent purpose, that 
part providing for the issuance of bonds and a levy or tax for this purpose 
is also invalid. 

APPEAL by defendants from Long, J., at April Term, 1923, 
(406) of GASTON. 

Civil action to set aside and annul an election held in said 
county of Gaston by order of defendants under Public-Local Laws of 
Extra Session 1920, ch. 112, on the question of the xection of a tuber- 
culosis hospital in and for the county of Gaston, m d  to restrain any 
and all further proceedings under and pursuant to said election, espe- 
cially the issuance as contemplated and proposed of county bonds in 
the sum of $150,000, and a tax of eight cents on thi: $100 valuation of 
property for maintenance of same. 

For the purpose of this hearing, the demurrer admits, among other 
pertinent facts alleged in the complaint: 

1. That  in holding said election the defendants proceeded entirely 
under said Public-Local Laws of Extra Session 1920, ch. 112. 

2. That  a t  said election the measure was approved by a majority of 
the (ualified voters, as indicated by the new registration required by the 
statute. 

3. That as a result the defendants are about to issue and sell $150,000 
of county bonds and levy a tax to pay the interest tl-ereon and principal 
a t  maturity. 

4. T o  levy a tax not to exceed eight cents on the $100 value for 
maintenance of said hospital. , 

5. That  outside of the revenue to be raised by the tax complained of, 
all the revenue the defendant board can raise by taxation under the 

constitutional limits is required to pay the necessary expenses 
(407) of the county. 

6. That  in conducting said election then. was one box and 
only two ballots reading as follows: 

(I) For bonds for tuberculosis hospital, and for 1:vy of tax for sup- 
port of same. 

(2) Against bonds for tuberculosis hospital, and for levy of tax for 
support of same. 

There was judgment overruling the demurrer, and defendants excepted 
and appealed. 
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F.  iM. Redd and John M .  Robinson for plaintiffs. 
Mangum & Denny  for defendants. 

HOKE, J. Our Constitution, Art. 11, sec. 29, prohibits the enactment 
of any local, private, or special statute concerning various specified 
subjects, including, among others, laws appertaining to "health, sanita- 
tion, or the abatement of nuisances," and declares that  any local, private, 
or special act  or resolution in violation of this provision shall be void. 
The statute under which the election was held in this case, Public-Local 
Laws of Extra Session of 1920, ch. 112, is, in our opinion, both local and 
special, coming directly within the constitutional inhibition, and in 
construing an act  and proceedings subject to  like limitations, we have 
held that  the statute itself is void and the  election and proposed bond 
issue under and dependent upon i t  should be annulled. Robinson v. 
Comrs., 182 N.C. 590; Woosley v. Comrs., 182 N.C. 429-433. It is 
contended for appellants that ,  although the special act should be declared 
void, authority is conferred upon defendants under the general laws to 
erect a hospital of this character, citing C.S., ch. 119, sec. 7279, etc. 
The statute referred to confers such authority, but as in the special 
statute, the same is dependent on approval of the popular vote to be 
taken under several subsequent scctions, and a perusal of the general 
legislation will show that  there are significant distinctions between the 
two statutes, both essential and formal. The special act allowing an 
expenditure of $150,000, as stated, and a maintenance tax not to exceed 
eight cents on the $100, and provided tha t  the sense of the voters as to 
each proposition shall be taken on the same ballot and in a single box, 
whereas the general lam provides for an  expenditure not to exceed 
$100,000, with a maintenance tax not to exceed five cents, and that  the 
proposition for construction and maintenance be taken on separate bal- 
lots and two boxes. I t  does not all follow that  because a voter has 
approved the larger expenditure lie should be held to have approved the 
smaller, for he might well be of opinion that  the  latter amount is inade- 
quate, and the defendants having elected to proceed entirely 
under the apecial act  and the sense of the voters having been (408) 
taken in accord with that  act, the authority claimed must 
be restricted and referred to it, and when the same is found to be un- 
constitutional, all proceedings under it, as stated, must be declared 
invalid. Proctor v. Comrs., 182 N.C. 56. And this ruling in no way con- 
flicts with the decision in Board of Education V .  Conzrs., 183 N.C. 300, 
for in that  ca>e, though a smaller amount under the general law was 
upheld, i t  appeared that  the election had been called both under the 
general and special act, and was in all respects regular under the pro- 
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visions of either law. It is further contended that power to proceed in 
this matter should be held to exist under and by virtue of a provision 
in the general statute, C.S. 7075, to the t>ffect "That the board of county 
cominissioners of each county is hereby authorized :it any time to levy 
a special tax, to be expended under the direction of a committee com- 
posed of the chairman of the board of county cor~missioners and the 
county health officer or county physician for the preservation of public 
health." The section referred to here appears in C'.S., ch. 118, art. 3, 
which provides generally for the organization of t ?e  county board of 
health, etc. In  the next, chapter 119, as to the estatllishment and main- 
tenance of permanent public hospitals, a kindred subject, the law, as 
has been seen, provides for a county tuberculosis hospital when the 
matter shall have been approved by a popular vote as therein prescribed. 
It is the recognized principle again and again applied in our decisions 
that "statutes upon the same subject-matter shall be construed together 
so as to harmonize different portions apparently in conflict, and to give 
to each and every part some significance, if this can be done by a fair 
and reasonable interpretation." Perry v. Comrs., 183 N.C. 387-390; 
Hicks v. Comrs., 183 N.C. 394; Young v. Davis, 182 N.C. 200; Bram- 
ham v. Durham, 171 N.C. 196; Rankin v. Gaston, 173 N.C. 683; Cecil v. 
High Point, 165 N.C. 431. 

And again it is held that where there is a general intent expressed in 
the statute, and a particular intent incompatible a i t h  the former, the 
particular intent is to be considered in the nature of an exception. 
Comrs. v. Alderman, 158 N.C. 191. A proper application of these prin- 
ciples will uphold and require the construction that while the board 
of county commissioners, under section 7075, are authorized generally 
to levy a special tax when required and necessary f3r the protection or 
conservation of the public health, before entering upon an expenditure 
for the erection and maintenance of a county tuberculosis hospital they 
must have the approval of a popular vote taken as thcs subsequent chapter 
provides. In  connection with this position, we were cited by defendants 
to various decisions of this Court upholding the levy of municipal taxes, 

and under statutes for the maintenance of undertakings more 
(409) or less local in their nature, among others. Martin County v. 

Trust Co., 178 N.C. 26; Comrs. v. Trust Co., 178 N.C. 170; 
Parvin v. Comrs., 177 N.C. 508; illills 21. Comrs., 175 N.C. 215; Brown 
v. Comrs., 173 N.C. 598. In  these cases it was held, as contended, that 
the constitutional provisions did not and were not ~ntended to prevent 
municipal authorities in the proper exercise of their governmental 
duties, from making provision by taxation for the support of measures 
they were fully authorized to undertake and carry on. So far as now 
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recalled, they were all cases providing for necessary governmental ex- 
penses, such as roads, bridges, and the like, but here tlle purpose itself 
is in direct contravention of the amendment. The county commissioners 
hare  received no authority to enter upon the undertaking at all, and 
the proposed bond issue and tax levy being only an incident to an un- 
authorized and unlawful purpose, cannot be maintained. The distinction 
adverted to is stated in Trustees v. Trust CO., supra. as follows: ((Again 
i t  is insisted that as the present act contains provisions for a bond issue, 
it should be upheld under the principle of Brown v. Comrs., 173 N.C. 
598; Mills v. Comrs., l7,5 N.C. 213; that class of cases which hold that 
none of our recent amendments withdraws from the Legislature power 
by special legislation to authorize counties, cities, etc., to provide proper 
revenue for advancing proper governmental purposes though local in 
character. But those decisions refer to legislation providing proper reve- 
nue for recognized and established objects, such as roads, bridges, and 
the like, and the principle may by no means be extended to legislation 
providing revenue for a purpose prohibited by our organic lam. Here 
the bond issue is to provide for the erection of buildings and main- 
tenance of the graded school, that is its only purpose, and the establish- 
ment of the school being prevented because in violation of the constitu- 
tional inhibition, the bond issue necessarily fails with the principal 
and only purpose for which it was authorized." I n  answer to this posi- 
tion, appellants insist further that a hospital of this character should be 
considered a necessary expense, and so comes directly within the pur- 
view and effect of the cases cited, but we cannot so hold. Speaking to 
this question in Keith v. Lockhart, 171 hT.C. 451: "The term may be 
said to involve and include the support of the aged and infirm, the 
laying out and repair of public highways, the construction of bridges, 
the maintenance of public peace, and the administration of public justice; 
expenses to enable the county to carry on the work for which i t  was 
organized and give a portion of the State's sovereignty." .4nd the cases 
cited, Kezth v. Lockhart, 171 N.C. 451; Stephens v. Charlotte, 172 N.C. 
564-567; TYzllia~m v. Comrs., 176 N.C. 554; Sprague v. Conzrs., 165 N.C. 
603; Hollowell v. Borden, 148 N.C. 255, are in principle against defend- 
ants' position as to this being a necessary municipal expense. A ruling 
that i> further strengthened by tlle fact that the Legislature 
has thought it necessary to take the sense of the voters on the (410) 
question before such a measure may be undertaken. 

There is no error, and the judgment overruling the demurrer is 
Affirmed. 

Cited: S. v. Kelly, 186 N.C. 375; Reed v. Engineering, 188 N.C. 44; 
Henderson v. Wilmington, 191 N.C. 278; Day v. Conzrs., 191 N.C. 783; 
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- 

LATD Co. v. XEWELL. 

Kenilworth v. Hyder, 197 N.C. 89; Xash v. Monroe, 198 N.C. 307; 
Burleson v. Bd. of Alderman, 200 N.C. 32; R. R. v. Lenoir County, 200 
N.C. 497; Palmer v. Haywood County, 212 N.C. 286; Sessions v. Co- 
lunzbus County, 214 N.C. 638; Sams v. Comrs., 217 N.C. 285 Fletcher 
v. Con~rs., 218 N.C. 9 ;  Hospital v. Cornrs., 231 N.C. 616; Bd. of Man- 
agers v. TYilmington, 237 N.C. 191; Gaskill v. COS~I 'OW, 270 N.C. 688. 

(Filed 9 May, 1923.) 

Trusts and Trustees-Resulting Trusts--Beneficial Interests-Purposes of 
Trust-Termination of Trust.  

A land corporation conveyed certain of its lots lo  one who practically 
o~vned its stock, expressly to be held by him in 1 rust for the care and 
sul)l)ort of his lunatic son, giving the trustee full power to convey the land 
and convert it  into other property without accountrtbility to any one, and 
to appoint a trustee to succved him by his will, or, in his failure thereof, 
the court to appoint one: Held ,  the trustee acquired no vested right o r  
interest beneficial to himself in the trust funds, and upon the death of the 
son in his father's lifetime, the purposes of the trust being then a t  an 
end, the title to the lots remaining, or not sold by the trustee, by the 
operation of law, resulted to the land company, and it  may convey a valid 
title to a purchaser in fee simple. 

APPEAL by defendant from Long, J., a t  the April Tern], 1923, of 
MECKLENBURG. 

This is a controversy between plaintiffs and defendant, submitted 
without action, to determine whether the defendant will acquire a good 
and indefeasible title to land, which he had therefore agreed to purchase 
from Mrs. Ada Heath Montgomery and Dr. John C. Montgomery, her 
husband, and for which they had tendered to the defendant a good and 
sufficient deed of conveyance, in accordance with the contract, but which 
deed defendant refused to accept, alleging that they could not pass a 
good title thereto. 

The following are the agreed facts upon which thlz submission is based: 
It is not necessary to set out, in haec verba, the several deeds, or deeds 

of trust, mentioned in the case agreed, but it will suffice to set out only 
one or two clauses in each of the deeds. It is provided in Exhibit '(I," 
Oakhurst Land Company to B. D. Heath, trustee, as follows: "The 
said B. D. Heath, trustee, is fully empowered and authorized to use, 
mortgage, sell, transfer, convey, or dispose of in any manner said lots 
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of land a t  liis own will and his own discretion without accounting for the 
proceeds from same; having all the powers, rights, and authority as set 
out in a certain paper-writing of even date with this deed, executed by 
B. D .  Heath to B. D. Heath, trustee, for Harry M. Heath, which paper- 
writing is to be recorded in the office of the register of deeds for hleck- 
lenburg County, to which reference is hereby made." 

In Exhibit "I-A" is the following: "The said B. D. Heatli 
sliall have full power and authority to revoke this conveyance (411) 
and render the same utterly and absolutely void, if at  any time 
during his life he so desires. 

"The said B. D .  Heath, trustee, shall have power a t  any and all times 
to pledge, mortgage, sell, transfer, assign, and dispose of in any shape, 
form, or manner any part and all of said property set out in this con- 
veyance, and shall not be required to account to the said Harry M. 
Heath, or his guardian, or any one else, for the proceeds from same, and 
shall not at  any time be required to account for the profits, interest, or 
income from said property. 

"The said B. D. Heath, trustee, shall have the power to exchange any 
of said property for other property, or substitute any other property 
therefor. 

"The said B. D.  Heath, trustee, shall have absolute and unlimited 
power, and authority unrestricted, in handling, using, selling, trading, 
transferring, and disposing of, in anywise, any and all of said property. 

"If the said B. D. Heath fails during his life to appoint a trustee or 
guardian to take charge of and handle the said property which he shall 
leave in trust for the support, care, and maintenance of his said son, 
Harry 11. Heath, then a t  the death of the said B. D. Heatli, trustee, the 
clerk of the Superior Court of hlecklenburg County sliall appoint some 
suitable and discreet person, who, after giving a sufficient bond approved 
by the said clerk, shall take charge of said property and sliall hold the 
same in trust for the said Harry RI. Heath." 

After hearing and full deliberation, his Honor, Judge Long, delivered 
the following judgment upon the case agreed and the exhibits: 

"This cause coining on to be heard before his Honor, B. F. Long, 
judge holding tlie courts for the Fourteenth Judicial District, upon the 
agreed statement of facts contained in this controversy without action, 
the court upon the construction of the deeds of trust and the will, copies 
of which are attached to the said submission, adjudges: 

" (a )  That the said trustee, having been given in and by said deeds of 
trust the absolute right to  dispose of the property therein conveyed as 
and when he saw fit, and to altogether withhold from tlie said Harry M. 
Heath any income derived therefrom, the said Harry M. Heath conse- 
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quently acquired no vested right, estate, or interest in said lands, or the 
income derived therefrom, and he having died prior to the death of the 
said B. D. Heath,  the lands described in said deeds of trust either reverted 
t o  the Oakhurst Land Company, the original donor or grantor, or became 
absolutely vested in the said B. D. Heath, the trustee named in said 
deeds of trust: 

" (b )  Tha t  if the said Harry  31. Heath took or  acquired any right, 
estate, or interest in said lands, or the income derived therefrom, the  

same absolutely terminated upon his death, as it appears tha t  
(412) said deeds of trust were made for the purpose of securing t o  

the said Harry  M. Heath,  who was hopelessly insane a t  the 
time they were executed, only a suitable support and maintenance 
therefrom, if his father, B. D. Heath,  the trustee, in the  exercise of the  
absolute power confered upon him by  said deeds of trust, should elect 
to use the income from said property for said purpose, as i t  is clear that  
it was not the intention of the donor to confer any right, interest, or  
estate in said lands upon the said Harry  M. Heath-then hopelessly 
insane-which might be transmissible upon his deatk to  his heirs a t  law. 

" (c )  Tha t  the said B. D. Heath by  his last will and testament exer- 
cised the power conferred upon him by said deeds 0'' trust to dispose of, 
and did dispose of, the lands therein described, or whatever interest he 
had therein. 

" (d )  Tha t  the wife and surviving children of the said B. D. Heath 
took tvhatevcr interest he, the said B. D. Heath,  had in said lands subject 
to  the limitations and conditions set forth in the various provisions of 
said will, just as they took and acquired the balancfl of the residuum of 
the estate of the said B. D. Heath. 

( ' ( e )  That ,  as above stated, the wife and children of said testator 
acquired whatever interest he had in the said lands, subject to the condi- 
tions and limitations imposed upon the balance of the residuum of the 
estate in and by his said will. 

" ( f )  Tha t  the said Harry  AI. Heath, having died before the death of 
his father, the trustee, (that fact) thereby terminattd the object of said 
trusts, and the said trustee never having sold or othew+e disposed of the 
lands described in said deeds of trust, except in and by his last will and 
testament, the court is of the opinion that  the estate in said lands re- 
verted to the Oakhurst Land Company, the grantor of the plantiff, 
Mrs. Ada H .  1\Iontgoniery, and as it is admitted that  the Oakhurst Land 
Company had a fee-simple title to said lands prior to the execution of 
the deeds of trust hereinbefore referred to, the court is further of the 
opinion that  by  its deed it conveyed a fee-simple title thereto to the said 
Mrs. Ada H, Montgomery, and that  she can, ther?fore, convey a fee- 
simple title to  the lands to the defendant J. C. Sewell. 
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"It is therefore accordingly adjudged tha t  the said J .  C. Newel1 be 
ordered and d~rected to specifically perform his contract to pay for the 
lot of land first described in the agreed statement of facts upon a tender 
t o  hiin of a fee-simple warranty deed theretofore executed by the said 
Ada H. Jlontgomery and her husband, the coplaintiff, Dr .  J .  C. hlont- 
gomery ." 

From this judgment defendant appealed. 

Cansler & Cansler for plainti.fls. 
II'. L. Marshall for defendant.  

WALKER, ,J., after stating the case, delivered the folloring opinion for 
the Court: The  judgment of the court as rendered by ,Judge B. F. 
Long is so clear, comprehensive, and conclusive, both as  to the facts and 
the law applicable thereto, that  i t  is hardly necessary to do much more 
than state it and adopt it as the opinion of this Court. 

It may he well to refer as briefly as we can to that  phase of resulting 
trusts to which the one under consideration belongs. Perry, in his excel- 
lent treatise on the Doctrine of Trusts (edition of 189R), p. 212, and 
secs. 159-160, says, a t  least substantially: If a trust for a specific pur- 
pose fails by  the failure of the purpose, the property reverts t o  the donor 
or his heir.. If the gift is made upon a trust, and the trust is insuffi- 
ciently or ineffectually declared, as, if i t  is too indefinite, vague, and 
uncertain to be carried into effect, i t  will result to the settler, his heirs, 
or representatives. Whether a trust is insufficiently declared or not de- 
pend. of course upon the particular construction to  be given to each 
individual decd or will; and so, whether a trust is too vague to  be 
executed or not, depend. upon the interpretation given to each instru- 
ment. If the declaration of trust is too imperfect to eqtablish that  
purpose, and yet plainly shows tha t  the intention was that  the donee 
should not take beneficialy, and tha t  the sole purpoqe of the gift or 
grant was to  carry out the purpose of the trust, which fail?, the donee 
will take in trust for the donor or his heirs; but if it  appear from the 
whole instrument tha t  some beneficial interest was intended for +he 
donee, or t ha t  he was intended to take beneficially in case the particular 
purpose fails, no trust will result, but  he mill take the estate tiischargd 
of all burdens. Where a gift is made upon trusts that  arc void, in whole 
or in part, for illegality, or t ha t  fail by  lapse or o t h e w i s e ,  during the 
life of the donor, a truqt r i l l  result to  the donor, his licirs, or legal 
representatives, if the property is not otherwise disposed of. Thus, 
whtre the gift or trust is void by  statute, as a disposition in f a ro r  of 
persons or objects prohibited fro111 taking, or given a t  a time and in a. 
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manner forbidden, as in violation of the statutes of mortmain, or similar 
statutes, or where the gift contravenes some policy 3f the law, as tending 
to a perpetuity, or where i t  fails by the death of the beneficial donee or 
cestui que trust, a trust, to the extent of the estate given, will result to 
the donor, or his heirs, or legal representatives, jf i t  is not otherwise 
disposed of. Bond v. Moore, 90 S .C .  239; Ackroyd v. Simpson, 1 Bro. 
Ch. 503; Cox v. Parker, 22 Beavan 188; Harker v. Redly, 4 Delw. 
Ch. 72. 

We deem this elucidation of the question perfectly adequate 
(414) and inclusive to illustrate this doctrine relating to voluntary 

conveyances, or wills, when the trust is not declared, but arises 
by operation of law, or where it is expressly, or by clear and manifest 
implication, declared, and in the latter the declared purpose of the trust 
fails or becomes impossible of execution or performance, and no bene- 
ficial interest is intended for the donee in trust. Sometimes the circum- 
stances of a transaction are such that  the person who takes the legal 
estate in property cannot also enjoy the benefi1:ial interest, without 
necessarily violating some established principle of equity; the court will 
immediately raise a constructive trust, and fasten : t upon the conscience 
of the legal owner, so as to convert him into a trustee for the parties, 
who in equity are entitled to the beneficial enjoyment. These construc- 
tive trusts may be separately considered under two distinct classes of 
cases: one where the acquisition of the legal estate is tainted with fraud 
either actual or equitable. And the other, where the trust  depends upon 
some general equitable rule, independently of the existence of fraud. 
Hill on Trustees (Wharton's Ed. of 1854), top p. 197, star page 144. 
"There is one good general and infallible rule th:it goes to both kinds 
of trusts. I t  is such a general rule as never deceiTres; a general rule to 
which there is no exception; and that  is this: the law never implies, 
the court never presumes a trust, but in case of absolute necessity. 
The reason of this rule is sacred; for if the chancery do once take liberty 
to construe a trust by implication of law, or to presume a trust un- 
necessarily, a way is opened for the Lord Char~cellor to construe or 
presume any man in England out of his estate. And so a t  last every case 
in court will become casus pro amico." (Per  Lord ~Yottingham, in Cook 
v. Fountain, 3 Swans. 585.) 

I n  this case, however, the trust, which was created by express agree- 
ment of the parties, clearly resulted to the donor or trustee, who was 
capable of taking it a t  the time, the Oakhurst Land Company, and its 
deed, passed the indefeasible fee i t  thus acquired, to Mrs. Ada H .  Mont- 
gomery, whose deed, with joinder of her husband and proper acknowledg- 
ment by her and her husband, and her privy examination, when regis- 
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tered, r i l l ,  under the agreement, pass i t  on to tlie purchaser (who is the 
defendant) froin her. 

But  the appellee takes another position, which is, a t  least, plausible if 
not tenable. It 1. this, as he says: "If the deeds of trust in question 
created a resulting trust in favor of the Oakhurst Land Con~pany,  either 
before or after the death of Hairy  hI.  Heath, then its deed to the plain- 
tiff, Mrs. Ada Heath Montgomery, dated 25 September, 1919, conveyed 
a fee-simple title to the lot of land contracted by her to be sold to the 
defendant, and she can, therefore, convey to him a fee-sinlple title 
thereto. It will be notcd that section four of tlie agreed 'statment of 
facts' recites that the Oakhurst Land Cornpany conveyed to 
Mrs. -4da Heath llontgomery the land described in paragraph (415) 
three of said stateincnt, by its deed date 25 September, 1918, 
pursuant to the orders and directions of B. D. Heath, who then owned 
the entire stock in said corporation. It therefore follows, if we are cor- 
rect in the foregoing proposition as to the legal effect of the deeds of 
trust in question, that  the Oakhurst Land Company had a fee-simple 
title to this land, on 25 September, 1918, when it conveyed the same to 
Mrs. ,lda Heath hlontgoinery, and that  she being scized in fee of said 
land by virtue of said deed, can convey a fee-simple title thereto to the 
defendant. If the deeds of trust in question did not create, by operation 
of law, a resulting trust in favor of the Oakhurst Land Cornpany, then 
such deeds of trust crcated a fee-smple title to said lands in B. D. 
Heath,  tlie trustee, which he had a right to dispose of by his will and 
testament. 

This was cxpressly held by this Court in St. James v. Bagley, 138 
X.C. 383, in an elaborate and well considered opmion by the Court, 
where it was held that  a deed made by the grantors "to the vestry 
and wardens of St. Jamcs Church in the town of \ITilmington for 
the  purpose of aiding in the establishment of a home for indigent 
widows or orphans, or in the proniotion of any other charitable or re- 
ligious objects to which the property hereinafter conveyed inay be appro- 
priated by said parties of the second part," conveyed a fee-simple title 
(absolute) for said lands to the grantees, for the reason that  no impera- 

t ive  trust  was created by the  language of the deed, and there appeared 
no intention on t h e  par t  of the  donors, or the deed itself, t ha t  the title 
should revert to them upon the termination of the uses and purposes for 
which i t  was convcyed. 

I n  1 Perry on Trusts (6 ed.), sec. 152, i t  is said: "But a distinction 
must be observed bet~veen a devise to a person for a particular purpose, 
with no intention of conferring upon him any beneficial interest, and a 
devise with a view of conferring the beneficial interest, but subject to a 
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LANU Co. v. NEWELL. 

particular charge, wish, or desire. Thus, if a gift be made to one and 
his heirs, charged with the payment of debts, i t  is a gift for a particular 
purpose, but not for that  purpose only; and if i t  is t l c  intention to confer 
upon the donee of the legal estate a beneficial intere1.t after tlie particular 
purpose is satisfied without exhausting the whole estate, the surplus goes 
to the donee and does not result. But if the gift is upon a trust to pay 
debts, tliat is a gift for a particular purpose and nothing more. If the 
whole estate is given for tliat one purpose, and tliat purpose does not 
exhaust the whole estate, tlie remainder reverts to the donee or his heirs. 
Or, as Vzce-Chancellor Wood stated the rule: (1) Where there is a gift 
to one to enable him to do something, where he ha: a choice whether he 
will do it or not, then the gift is for his own benefit, the motive why i t  is 

given to him being stated;  (2) where  yo^ find the gift is for 
(416) the general purposes of the will, then the person who takes 

the estate cannot take the surplus, after :,atisfying a trust, for 
his own benefit; (3)  where a charge is created by the will, the devisee 
takes the surplus for his own benefit, and no trust is implied." 

In  this connection i t  must be borne in mind tha t  B. D. Heath was in 
fact, though not in law, the owner of the land described in the deeds of 
trust;  tha t  in said deeds of trust an absolute right, was conferred upon 
him, and served by him, to dispose of the property therein described, 
as and when and for such purposes as he might see fit. These facts 
might tend to show tliat the parties to the transaction intended to convey 
to him a fee-simple title to said property to  do v i th  i t  as he saw fit, 
subject to the stated charge thereon for the benefit of his afflicted son, in 
which event, of course, there could be no resultin:: trust to the donor, 
the Oakhurst Land Company, as no distinct and imperative trust would 
be imposed upon the gift, the said B. D. Heath w o ~ l d  therefore have the 
right to dispose of said land a t  his will and pleasure. But in our case 
there was a distinct and imperative trust created and imposed upon the 
land, by the Oakhurst Land Company's deed to B. D. Heath, as trustee, 
which was that  he would apply the income or profit thereof to the support 
and maintenance of his insane and helpless son who was, by reason of his 
unfortunate infirmity, unable to take care of hiinself. There was no 
discretion given him here, but  the trust, and the object thereof, were 
clearly and definitely expressed in the deed creatirg it, and no one can 
say, with any show of reason, tha t  the land was cmveyed, or the trust 
created, for the individual benefit or advantage of B. D. Heath. It 
would therefore seem to be a clear case for a revertcr to the donor, as the 
trust had wholly failed before the death of B. 131. Heath. This could 
not be regarded as a mere charge upon the land for the benefit of the 
son, but must be considered as a well declared and specific trust. 
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It may well be added tha t  in both deeds B. D. Heath is described "as 
trustee," and, in Exhibit "I-A," he is described as "trustee of Harry  M. 
Heath," and in the latter i t  is expressly stated tha t  his object mas to 
make provision for the  care and support of his son, Harry RI. Heath,  
and by clear implication, not for himself, but  merely in fulfillment of 
his filial duty. The large powers given him by the deed of trust relate 
to his manner and methods of selling, disposing of, or exchanging the 
land, or substituting other lands therefor, and the deed providing that  he 
shall not in any manner answer to his son, Harry  M. Heath, for the 
execution of his trust. The provision as to the appointment of another 
trustee, should B. D. Heath die before fully administering the trust, and 
his son Harry M. Heath should survive him, was inserted to prevent the 
failure of a trustee, by reason of his own death, to complete the full 
execution of the trust. The specific requirement is that  if B. D. 
Heath shall fail to appoint a trustee to take his place, in case (417) 
of his death before completing the execution of his trust, then 
that  some one be appointed for the purpose, but  he clearly recognizes 
the fact that  he is nothing more than a trustee for the specific purpose 
declared, for his son, and in no sense for himself. This, without other 
considerations, conclusively shows that  there was no beneficial interest 
in B. D. Heath to prevent a reverter to  the land company. 

So i t  is argued and concluded tha t  in any admissible view the title in 
the defendant will be a perfectly good one. 

It would be useless to discuss the other questions raised by counsel. 
JJTe can find no error in the proceedings, or in the judgment, and we 

therefore approve and affirm the same. 
Affirmed. 

Cited: Fisher v. Fisher, 218 N.C. 48. 

J. W. JACKSON AND W ~ E  V. EMMA KEARNS. 

(Filed 9 May, 1923.) 

1. Waters-Surface Waters-Diversion-Damages. 
The upper proprietor has not right to collect the surface water on his 

own land and divert it from its natural flow, and discharge it  upon the 
lands of the lower proprietor, to his damage. 

A judgment in a former action against the upper proprietor of lands for 
damages caused to the land and crops of the lower proprietor by the 
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breaking in a freshet of a dam placed by the upper proprietor, without 
authority, washing holes in the land, does not create a permanent ease- 
ment in the lands, or estop the lower proprietor in his action to recover 
damages caused by the breach in the dam from a later freshet by reason 
of the continuance of his unlawful act in not haling repaired the dam 
since the former judgment. 

3. Same--Tenants in Common. 
A recovery by one tenant in common of damages to his undivided inter- 

est in the lands caused b r  the unlawful diversion of water by the upper 
proprietor on his own lands, does not estop the other tenant in common 
from recovering the damages he has also sustained by reason of the un- 
lawful act. 

APPEAL by plaintiffs from Finley, J., a t  December Term, 1922, of 
RANDOLPH. 

This was an action to recover damages for injury alleged to have 
accrued from a cross-dam or wall from the creek to the highlands main- 
tained in a defective condition by the defendant on ?er lands on the east 

side of Carraway Creek in Randolph County above and ad- 
(418) joining the lands of the plaintiffs. It was in evidence that 

when large freshets come, water is impounded by said wall and 
on account of breaches therein, the water is diverted through said 
breaches and washes away and injures the plaintiffs' land. The evidence 
for the plaintiffs was that during a big freshet in the creek in June, 
1919, the plaintiffs' crops and land were damaged thereby to the extent 
of $1,250. There had been similar damage to the plrtintiffs' land in 1913, 
and an action therefor in which the plaintiffs had recovered for the 
damages sustained thereby $500. The court held that plaintiffs could 
not recover in this action because permanent dainages had been ad- 
judged and assessed in the first action for the damages sustained from 
the freshet in 1913, and were therefore estopped to bring this action, 
and entered judgment accordingly, from which judgment the plaintiffs 
appealed. 

Brittuin & Brittain and J .  A. Spence for plaintiffs. 
H .  M .  Robins and Hammer & Moser for defendant. 

CLARK, C. J.  It is well settled in this State that the upper proprietor 
has no right to collect the water and divert i t  from its natural flow and 
discharge it upon the land of the lower proprietor. Jenkins v. R. R., 110 
N.C. 443, and citations thereto in Anno. Ed. The sole question pre- 
sented in this case is whether the judge properly held that the judgment 
for damages in a former action sustained from the diversion of water 
in the freshet of 1913 whereby the plaintiff's land and crop were injured, 
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was an estopped upon the plaintiffs to maintain this action for the dam- 
ages resulting in 1919 by the natural flow of the water being diverted 
through tlie breaches created by the freshet of 1913, which had remained 
unrepaired. That  action was brought by J. W. Jackson alone. The 
prcsent action is brought by J .  W. Jackson and his wife, &I. Ill. ,Jackson, 
i t  being shown that  she is owner of a half interest in said land as tenant 
in common. It also appears from an examination of the complaint that  
the action instituted for the damages sustained by  J .  W. Jackson from 
the injury to his land caused by the breaking of defendant's dam in 
1913 was the washing of a great hole in the defendant's land and washing 
off the soil from other parts of tlie land, and asked judgment for this 
damage, and that  the defendant, the upper proprietor, should repair said 
breaches or tear down the wall so that  the plaintiff's land would receive 
the natural flow of the water only. The breaches have not been repaired. 

The plaintiff contends that  i t  was not intended by  that  litigation to 
give the defendant therein an easement to maintain the wall nor to 
exempt the defendant from liability for this subsequent ~vashing out of 
new holes and carrying away the soil by the freshet of 1919, or from all 
buhzequent freshets in wliicll the impeding of the natural flow 
of the rvater by the defendant's dam could cause injury to the (419) 
plaintiff's property. By  reference to the judgment by default 
granted by Judge ,Justice a t  Rlarch Term, 1917, it was adjudged that  
"thc defendant wrongfully and unlawfully permitted the dam holding 
said water to break and caused the water to pour over the plaintiff's 
land and damage the same by washing the soil and other parts of said 
land away and making holes therein." At July  Term, 1918, the inquiry 
was instituted before Judge Long, and the  issue submitted as above 
stated, "What damages is the plaintiff entitled to recover, permanent 
or otherwise, against the defendant for and on account of the main- 
tenance of the  dam, as alleged in the complaint?" 

It is apparent from this that  the damages alleged in the complaint 
as aforesaid were as recited in the judgment by default tha t  the defend- 
ant  had %-rongfully and unlawfully diverted the water from Carraway 
Creek, and wrongfully and unlawfully permitted the dam holding said 
rvater to  break and cause the water to pour over the plaintiff's land and 
damage the same by washing the soil and other parts of said land anray 
and nlake holes therein." The damages sought in that  action were the 
permanent damages for washing away the soil and making the holes by  
the freshet of 1913 and cannot reasonably be construed to have been the 
permanent damages to the  plaintiff's land by reason of its depreciation 
which was given if the judgment gave a permanent easement. 

I n  short, the judgment of July, 1918, obtained upon the default judg- 
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ment of 1917, was for the damages, permanent or otherwise, caused by 
the unlawful diversion of the water making holes and otherwise washing 
away the soil on the plaintiff's land. It did not create a permanent 
easement in favor of the defendant to maintain the dam and thereby 
forever possess the right to divert the water makmg other holes and 
washing off the soil of the plaintiff's land for all time to come. 

It was stated on the argument here, and not denied, that the plaintiffs' 
land was worth from $200 to $300 an acre, and i t  is not reasonable to 
suppose that $500 was intended to cover the damages which would be 
sustained thereafter by the maintenance of the dam in future, especially 
when the cause of action in the former suit was for the diversion of the 
water by the dam and the failure to maintain il, in good condition 
whereby breaches were made and the plaintiffs' lard  injury thereby in 
the manner stated. 

The facts of this case are very similar to those in Clark v. Guano Co., 
144 N.C. 74. That  case cites with approval, among many others, 
Porter v. Durham, 74 N.C. 767, as asserting the  elementary principle 
that the owner of the land cannot raise any barrier or dike even for the 
better enjoyment of his own property, so as to obstruct the natural 

drainage of another's land or divert wate- thereon, and says, 
(420) page 77, that the riparian owner "cannot set up a barrier to 

the flow of water in its natural or accustomed channel if i t  
will result in injury to his neighbor." 

In  Ridley v. R. R., 118 N.C. 996, i t  was held, probably for the first 
time in this State, that in an action against a railroad company which 
had constructed its road under lawful authority, not being a nuisance 
but a permanent right of way, the plaintiff or de fe~dant  could elect to 
have permanent damages assessed upon proper averment on the trial and 
proof thereof, and the subsequent statute, now (3.8. 440, subsec. 2, so 
authorized the assessment for permanent damages i ?  such cases. It was 
further held in Ridley v. R. R., supra, that where the plaintiff in an 
action against a railroad in such case had the damages apportioned 
without any allegation of prospective damages, the judgment would not 
be a bar to actions for future damages, and either party in such subse. 
quent suits can demand that both present and prospective damages be 
assessed. 

The assessment of permanent damages was mad: imperative by the 
statute, now C.S. 440, subsec. 2, but as to railroads only. Barclift v. 
R. R., 175 N.C. 116. Whether it can be allowed in other cases is a 
matter fully discussed by Walker J., in Barcliff v. R. R., 176 N.C. 41, 
where i t  is held that even where the plaintiff is not entitled to have the 
permanent damages assessed as a matter of right, if that question is 
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clearly presented and passed on it will confer an easement. I n  Webb 
v. Chemical Co., 170 N.C. 663, the Court held that, except in actions 
against railroads for damages caused by the right of way, permanent 
damages can be assessed as a right only "when the source of the injury is 
permanent in its nature, and will continue to be productive of injury 
independent of any subsequent wrongful act." 

In  the case a t  bar the damages obtained in the judgment by default in 
1917, and the amount ascertained upon the inquiry in the trial in 1918, 
were not of such nature. They mere not for the erection of a dam and 
injury sustained by the diversion of water caused thereby, for there was 
none alleged or shown, but the damages recovered were for failure to 
maintain the dam whereby through the breaches made therein the water 
had gouged out holes and washed away some of the surface soil. This 
cause of action was, in the language of the decision in Webb v. Chemical 
Co., supra, "not permanent in its nature, nor would continue to be pro- 
ductive of injury independent of any subsequent wrongful act." 

The defendant, therefore, did not obtain, by reason of the former 
judgment, any easement to maintain the dam. 

The defendant in that case could not have had permanent damages 
assessed as a matter of right and upon the pleading and the judgment i t  
is clear that no damages were assessed by reason of the erec- 
tion of the dam itself, and the defendant has not acquired (421) 
an easement to  maintain such dam. 

I n  additmion, as already stated, only one of the tenants in common was 
a party to the former action. There was error in holding that the for- 
mer action was an estoppel in this action for the damages sustained by 
the freshet of 1919, and there must be a 
New trial. 

Cited: Mitchell v. Ahoskie, 190 N.C. 239; Lumber Co. v. Power Co., 
206 K.C. 518; Wiseman v. Construction Co., 250 N.C. 523. 

J. E. BRADY V. ELMER AND A.C. MOTON. 

(Filed 9 May, 1923.) 

Vendor and Purchaser-Warranty-Breach-VerdicGAppeal and Emor 
-Harmless Error. 

Where an action upon a note given for a Holstein bull has been united 
with the purchaser's action for damages for breach of warranty in the 
sale of the bull, and the latter regarded a s  a counterclaim, the verdict of 
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the jury, upon conflicting evidence and under a ch~irge free from error, 
that there was no warranty by the plaintiff, renders immaterial defend- 
ant's exceptions referring only to the quantum of damages for the alleged 
breach of warranty. 

APPEAL by defendant from Finley, J., a t  the July Term, 1922, of 
RANDOLPH. 

On perusal of the record, i t  appears that there was an action pending 
in Superior Court of said county, presunlably on appeal from a justice's 
court, to recover on a $150 note given by defendants to plaintiff for the 
purchase price of a Holstein bull. The defendants had also sued plain- 
tiff to  recover damages to amount of $2,650 for breach of an express 
warranty in the sale of the bull. It having been also made to appear 
that the two actions grew out of the same transaction, and involved the 
same testimony from the same witnesses, an order was entered that they 
be consolidated and tried together and defendants' action treated as a 
counterclaim to plaintiff's suit. There was verdict and judgment for 
plaintiff, and defendants appealed. 

C. H. Redding and J. A. Spence for plaintiff. 
Hammer & Moser and Bm'ttain, Brittain & Bri t tah for defendants., 

HOKE, J. The action, as now presented in the record, is to recover on 
a note for $150 given by defendants to plaintiff for the purchase price 
of a Holstein bull, said amount being due and unpaid. Counterclaim 
by defendants for $2,650 as damages for an alleged treach of an express 

warranty in the sale of the bull to the effect "that the bull was 
(422) all right and a good and sure calf getter." On issues submitted, 

the jury rendered the following verdict: 
"1. What amount, if any, is the plaintiff entitled to recover of the 

defendant? Answer: '$150, with interest.' 
'(2. Did the plaintiff warrant and represent that i.he bull in question 

aras straight and all right and a good and sure calf getter? Answer: 'No.' 
"3. Was the bull straight and all right and a good and sure calf 

getter? Answer : 
"4. What damages, if any, is defendant entitled tc recover of plaintiff 

on the counterclaim? Answer: " 
Judgment for amount of the note, and defendant:; appealed. 
There is no objection in the record affecting the verdict on the note 

given by defendants to plaintiff, and while the appellants have made 
numerous assignments of error as to the dispositicm of their counter- 
claim, some of them well worthy of consideration, they are all objections 
which refer only to the quantum of damages for the alleged breach of 
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warranty, and as the jury, under a charge free from reversible error, 
have found that there was no warranty given, defendant's exceptions 
have become inmaterial, and may not be allowed to affect the result. 
The judgrnent for plaintiff, therefore, must be affirmed. 

No error. 

Cited: Parks, Inc. v. Brinn, 223 N.C. 506. 

IN RE EKTRY OF D. A. HURLET. 

(Filed 9 May, 1923.) 

State's Land-Entry-Protest-Statutes-Disclaimer i n  P a r t c J u d g m e n t s  
-Costs. 

The protestants, under the provisions of C.S. 7557, claimed the original 
entry, C.S. 7554, was not for the State's vacant and unappropriated lands, 
but that they were the owners of the entire tract. After the evidence had 
been introduced, the protestant disclaimed ownership of half of the locus 
in quo. There was no reversible error in the judgment in protestant's 
favor. (Se l so) t  2;. Lineker, 172 N.C. 259) ; but held, the enterer was entitled 
to judgment declaring the remainder of the lands covered by the entry 
to be vacant and unappropriated, and for costs. C.S. 1241. 

APPEAL by enterer from Finley, J., a t  December Term, 1922, of 
RANDOLPH. 

This was a proceeding of protest under the entry lams, C.S. 7557; 
and from a judgrnent in favor of protestants, the enterer, or claimant, 
appealed. 

(423) 
J .  A. Spence for enterer. 
Hammer & hloser and Brittain, Brittain & Bm'ttain for protestants. 

STACY, J .  D.  A. Hurley made entry to certain lands in Randolph 
County, under C.S. 7554, alleging the same to be vacant and unap- 
propriated. Two separate protests were filed by the heirs of Ransom 
Lucas, under C.S. 7557, claiming title to each and every part of the 
lands covered by the entry. These protests were consolidated for the 
purpose of trial, and a survey of the lands was made under order of 
court. 

On the hearing, and after the evidence was in, protestants orally 
entered a disclaimer to about one-half of the lands covered by the entry. 
Their evidence showed that they were the owners of the other part, and 
the jury so found. With respect to the judgment entered in favor of 
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protestants for the land which the jury found was covered by the deeds 
under which they claim, we have found no reversible error (Nelson v. 
Lineker, 172 N.C. 279) ; but we think the enterer was entitled to judg- 
ment declaring the remainder of the lands covered by his entry to be 
vacant and unappropriated, and for costs. Staley 2).  Xtaley, 174 N.C. 
640. The protestants did not enter a disclaimer to  i.he undisputed part 
of the land until after claimant had gone to the trouble and expense of 
preparing for trial and having his witnesses in court. In  fact, the dis- 
claimer was not entered until after the evidence had been offered on the 
hearing. This was too late to save the costs, which, under C.S. 1241, 
the enterer is entitled to recover. Swain v. Clemmons, 175 N.C. 240; 
Bryan v. Hodges, 151 N.C. 413; Moore v. Angel, 116 N.C. 843. As 
thus modified, the judgment will be affirmed. 

Modified and affirmed. 

Cited: Cody v. England, 221 N.C. 45. 

G. E. MIDYETTE, COMXISSIOR'ER, v. LYCOMING TIM13ER AND LUMBER 
COMPANY. 

(Filed 16 May, 1923.) 

1. Estates-Contingencies-Sales-Statutes. 
The timber growing upon lands devised to the teste.tor's named daughter 

for her sole and separate use during her life only, and a t  her death to 
such of her children and grandchildren then living as she may have 
appointed in her will, and upon her failure to have dcne so, to her children 
and grandchildren then living, during the life of the daughter, is affected 
by the contingencies contemplated by C.S. 1744, and amendments of 1923, 
authorizing a sale for the purpose of reinvestment, etc., upon compliance 
with its provisions, among other things requiring that those having a 
vested interest be made parties, the minors and those not in esse and 
who cannot a t  present be ascertained be made parties by guardian duly 
appointed. 

2. Same-Parties-Vested Interests. 
Where such devisee and her living children and grandchildren have 

brought proceedings to have the timber on the lands affected with con- 
tingent interest sold for reinvestment, etc., C.S. 1744, and amendments 
of 1923, valid objection that no one having a vested interest in the lands 
had been made a party cannot be sustained. Poole v. Thompson, 179 
N.C. 44. 

3. Same-Bonds-Procedure. 
Where an order has been made for the sale of timber growing upon 

lands affected with contingent interests, the court should also require i ts  
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commissioner appointed for the sale to give bond for the preservation and 
proper application of the proceeds of sale, etc. (Laws 1919, ch. 259) ; but 
this provision does not affect the title of the purchaser, who is not required 
to see to the application of the funds, and the proper order in this respect 
niay be supplied by amendment or supplementary decree. 

4. Same-Private Sales--Courts. 
Where the provisions of C.S. 1744, and amendments of 1923, have been 

observed in the sale of lands affected with contingent interests. the com- 
missioner appointed to make the sale may effect the same by private 
negotiations, subject to the approval of the court, when it is p roper l~  made 
to appear that the best interests of the parties so require. 

CONTROVERSY without action, heard before Daniels, J., hold- 
ing courts in Northainpton County, the judgment being signed (424) 
out of term by consent of parties a t  Winton, N. C., on 23 April, 
1923. 

The action is brought to recover the purchase price of certain timber 
sold by plaintiff as court commissioner and bought by defendant at  an 
agreed price of $6,720, on terms set out in court decree, said sale having 
been duly approved and title ordered to be made. Defendant having 
refused to pay price, plaintiff, as commissioner, by order of the clerk, 
was directed to institute proceedings to recover same, and on the facts 
submitted the court entered judgment tha t  the defendant accept the deed 
and pay the price in amount and under terms as directed in the decree. 
Defendant excepted and appealed. 

G.  E. Midyette and Murray Allen for plaintiff. 
George C .  Green for defendant. 

HOKE, J. It is submitted in the case agreed, among other things, 
that:  "In a proceeding lately brought before the clerk of the Superior 
Court of Northainpton County by Margaret B. Ellis, John H. Fitzhugh, 
and India W. Fitzhugh, his wife, W. T. Davis and Margaret E. D a v i ~ ,  
his wife, against Andrew Fitzhugh and others, i t  was sought to sell 
certain standing timber standing on certain lands in said county, wliicli 
were devised m item 3 of the will of J .  J. Bell, said item 3 
reading as follows: 'I give, devise, and bequeath to my daugh- (423) 
ter, nlaggie, or Margaret, Fitzhugh (who mas one of the plain- 
tiffs in the above proceedings), during her life, the tract  of land and 
house where she now resides in Garysburg, N. C., together with one-half 
of the tract of land known as my homestead tract mentioned in item 
second of this will, to have and to hold the said land and house and 
other buildings where she now resides in Garysburg, together with one- 
half in acreage, but not in value, of the tract of land known as my 
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homestead tract, unto her the said Margaret Fitzhugh's sole and separate 
use during her life only, and after her death, to such of her children 
and grandchildren living a t  her death as she may hy her will appoint, 
and in case she shall make no such appointment by will, then to her 
children and grandchildren living a t  hclr death in equal portions, but 
such children shall take per stirpes and not per capita.' 

"The above proceeding was brought for the purpose of selling to the 
defendant company certain timber standing on certain of the land in- 
cluded in the devise, for the purpose of reinvesting the funds arising 
from such sale as provided by C.S. 1744, and the amendments to the 
same passed a t  the session of 1923, entitled 'An act to amend section 1744 
of the Consolidated Statutes, relative to the s a k  of contingent re- 
mainders,' which amendment gave the clerk of the court jurisdiction. 

"In the proceeding brought before the clerk, the plaintiffs therein, 
above named, were Margaret Ellis, who is Maggie or Margaret Fitzhugh, 
named in item 3 of said will, and the other plaintiffs are all the children 
of the said hiargaret Ellis, and the defendants in s a i j  proceeding are all 
her grandchildren. 

"In said proceeding a guardian ad litem was appointed for the infant 
grandchildren in esse, and also for any grandchildren not in esse, whom 
the said Margaret Ellis might hereafter have. To the said proceeding 
all the children and grandchildren of the said Margaret Ellis, as well as 
the said Margaret Ellis and any unborn grandchildren of hers, were 
parties, and no question is raised in this appeal as to the regularity of 
the said proceeding. In  said proceeding an order was made by the 
clerk of the Superior Court, approved by Hon. F. A. Daniels, judge, 
holding courts in the Third Judicial District, directing a sale of the said 
timber, and finding as a fact that it was deteriorating in value, and that 
a sale of the same would materially promote and enhance the interests 
of all the parties, and in said proceeding G. E .  Midyette was appointed 
commissioner and directed to sell said timber, rights, and privileges to 
the defendant in this action, the Lycorriing Timber and Lumber Com- 
pany, and the said company agreed with the said commissioner to pur- 
chase the same, and thereafter refused to take a deec from said commis- 

sioner for the same and comply with its terms of purchase, 
(426) assigning as its reason that the said comlnissioner could not 

make a good and indefeasible title. The said commission made 
report of said facts to the court in said proceeding and recommended 
the sale of said timber, and asked the court leave to bring action 
against the defendant company to compel i t  to purchase the said timber 
according to its contract, and the clerk of the cox? made an order 
which was approved by the Hon. F. A. Daniels, j ~ d g e ,  now and then 
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holding the courts of the Third Judicial District, empowering the said 
commissioner to bring this action against the said defendant company 
to compel the specific performance of its contract; and thereupon the 
plaintiff, G. E. hlidyette, commissioner, and the defendant company 
submitted this controversy ~ ~ i t h o u t  action upon an agreed statenlent of 
facts which appear in tlie record. And the Hon. F. ,4. Daniels, judge, 
rendered judgment requiring the defendant to accept the deed tendered 
i t  for said timber, and to pay for the same, holding that  a good and in- 
defeasible title could be conveyed i t  by said commissioner, and the 
defendant excepted and appealed to this Court." 

From this, a correct and very satisfactory statement of tlie pertinent 
facts submitted in brief of plaintiff's counsel, it appears tha t  the land 
upon ~vhich this timber is growing, and of which under our decisions i t  
is a part ,  is affected by a contingency by reason of tlie devise in remainder 
to the children and grandchildren of Margaret Fitzhugh living a t  her 
death, and so coming directly under tlie provisions of our statute, C.S. 
1744, authorizing a sale for purposes of reinvestment. Poole v. Tlzomp- 
son, 183 S . C .  388-597; Thompson v. Humphreys,  179 S . C .  44; Dawson 
v. Il'ood. 177 S . C .  158; Pendleton v. Will iams,  175 N.C. 248; Latham 
u. Lumber Co., 139 N.C. 9. 

It further appears that the  proceedings under the statute, C.S. 1744, 
are in all respects regular, and in comformity with requirments of the 
same, and the amendment thereto made a t  the recent session of 1923, 
same being House Bill 197, Senate Bill 75, ratified 9 February, 1923. 
And this being true, there is no valid reason presented against the due 
enforcement of the contract of purchase. 

The only objection suggested by defendant is t ha t  there is no one made 
a party who has a vested interest in the property, but  this was directly 
held otherwise in the case of Poole v. Thompson,  supra. 

K e  consider i t  proper to say further tha t  we fail to note in the record 
that  any bond was given or required of the commissioner for the preser- 
vation and proper appl~cation of the proceeds of the sale. Such a bond 
is expressly required by an amendment to the statute, Laws of 1919, 
ch. 239, and should in no case be omitted. It is held, ho~vever, in the 
decisions cited that the omission does not ordinarily affect the title of 
the purchaser, and the same can and should be now supplied by an  
amended or supplenlental decree. 

Speaking to several of the questions similar to those pre- 
sented m the present appeal, the Court, in Pool V. Thompson,  (427) 
supm,  quoted with approval from Dauson v. Wood ,  .wpm, 
and X c L e a n  v. Caldwell, 178 X.C. 424, as follows: "In proceedings under 
the ~ t a t u t e  (Pell's Revisal, sec. 1590; C.S. 1744) to sell lands held in 
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PARKS v. EXPRES~ Co. 

remainder, upon contingencies rendering the remaindermen incapable 
of present ascertainment, etc., the necessary parties defendant are those 
of the remaindermen who, on the happening of the contingency, would 
have an estate in the property a t  the time of action commenced, and 
those remotely interested to be represented and protectd by a guardian 
ad litem, as the statute provides." 

"Pell's Revisal, sec. 1590; C.S. 1744, providing for the sale of land 
affected with certain contingent interests does not in its terms or purpose 
profess or undertake to destroy the interests of the cc~ntingent remainder- 
men in the property, but only contemplates and provides for a change 
of investment, subject to the use of a reasonable po-tion of the amount 
for the improvement of the remainder, properly saf?guarded, with rea- 
sonable provision for protecting the interest of the unascertained or 
more remote remaindermen by guardian ad  litem, etc., and is constitu- 
tional and valid." 

"And in the opinion in McLean v. Caldwell, supra, the Court said: 
'From a perusal of these cases, and the authorities cited therein, it will 
clearly appear: (1) That on the facts presented the court had full 
power to order a sale for reinvestment under the statute; (2) that the 
same can be effected by private negotiations, subject to the approval of 
the court, when it is properly made to appear that the best interest of 
the parties so require. This was the course pursued and directly ap- 
proved in Dawson's case, supra; (3)  that ordinarily, and on the facts of 
this record, the purchaser is not charged with duty of looking after the 
proper disposition of the purchase money, but when he has paid his bid 
into court, or to the parties authorized to receive i t  b:g the court's decree, 
he is 'quit of further obligation concerning it.' " 

We find no error in the proceedings, and the judginent for plaintiff is 
Affirmed. 

PARKS-CRAMER COMPANY V. SOUTHERN EXPRESS COMPANY. 

(Filed 16 May, 1923.) 

Summons - Process - Attachment - Corporations -. Shares of Stock - 
Courts4urisdiction-Statutes. 

Where a nonresident express conlpany doing business in this State, and 
haying property herein, incurred a liability to  its shipper for breach of its 
contract for the transportation and delivery of a shipment, and afterwards 
became absorbed in another nonresident corporation varrying on the same 
business with the same property and stock of the selling (debtor) com- 
panr in the one continuing to do business here is subject to  attachment 
under the provisions of our statute, C.S. 816, 817, 819 et seq., where the 
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cause of action arose here; and the fact that the certificates of stock are  
not physically in the jurisdiction of the courts of this State is immaterial. 

STACY, J., dissenting. 

APPEAL by defendant from Ray, J., a t  September Term, 
1922, of MECKLENBURG. (428) 

This was an action to recover $TO damages for breach of 
contract in the transportation and delivery of an express shipment from 
Philadelphia, Pa., to Charlotte, N. C., commenced before J. W. Cobb, 
justice of the peace for Charlotte Township, by suing out a warrant of 
attachment against the property of the defendant in this State on which 
there was an order of publication of summons and notice of att,achment 
which the constable delivered to the local agent of the American Railway 
Express Company. There was an agreement between counsel, filed in the 
record, that the defendant, the Southern Express Company, admits that 
its own shares of stock of the par value of $1,600,000 in the American 
Railway Express Company, but none of the certificates representing said 
stock are present in this State. The defendant, through its counsel, 
entered a special appearance for the sole purpose of moving to dismiss 
the action for lack of jurisdiction upon the ground that there had been 
no legal service of process upon the defendant, and as a basis of his 
motion filed in court, an affidavit by its president to the effect that said 
defendant was a corporation in the Stat'e of Georgia, and is not incor- 
porated under the laws of this State, and has had no officer, agent,, or 
property within this State since prior to the institution of this action, 
and also filed an affidavit on tlie part of the American Railway Express 
Company to the effect that that company is a corporation organized 
under the laws of the State of Delaware, has its principal office there 
where its stock books are kept and is not incorporated in this State. 

The court overruled the defendant's motion to dismiss for lack of 
jurisdiction, and the defendant excepted. The case was tried and judg- 
ment rendered by the justice of the peace against the defendant, who 
appealed to the Superior Court. In  the latter court the defendant entered 
a special appearance, and again moved to dismiss for lack of jurisdiction. 
The motion was denied, and the defendant excepted. Upon the 
trial there were sundry exceptions, as set out in tlie record. (429) 
Verdict and judgment in favor of the plaintiff for $70, with 
interest from 2 October, 1917, and the costs. Appeal by defendant. 

Hamilton C. Jones for plaintiff. 
Cansler & Cansler for defendant. 

CLARK, C. J. I t  appears in the evidence that the defendant Southern 
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Express Company was engaged for a number of years in business in this 
State; that  on 1 July, 1918, said company sold out its business here to 
the American Railway Express Company, the defendant prior to that 
time having incurred debts and liabilities in this State, among them, as 
the plaintiff alleges, $70, the amount sued for in this action for breach 
of contract in a transportation and safe delivery of certain thermometers 
shipped by the Philadelphia Therometer Compaq to the Stuart W. 
Cramer Company in Charlotte. 

Prior to the transfer of the property of said defendant Southern 
Express Company to the American Railway Express Company, the de- 
fendant was notified of plaintiff's claim, and prior to such sale by the 
defendant to the American Railway Express Company, and prior to the 
beginning of this action, the plaintiff Parks-Cramer Company purchased 
the business and claims of the Stuart W. Cramer Company, among them 
the cause of action in this suit. On 23 Soptember, 19'20, plaintiff brought 
this action under C.S. 816, 817, 818, and 819, attaching the stock of 
the Southern Express Company in the American Ra lway Express Conl- 
pany and serving the summons upon the agent of the latter company in 
the manner authorized by said sections. The defendant took no excep- 
tion to the manner of service, but resisted the attachment upon the 
ground tha t  the sections of the Consolidated Statutw above referred to 
did not authorize such attachment, and if it did attempt to do so, the 
Legislature of this State had no authority to so enad.  

When the case mas called for trial in the court of the justice of the 
peace, the defendant moved to dismiss upon that grmnd, which motion 
was overruled, and the plaintiff recovered judgmelt for $70, interest 
and costs. The defendant excepted and appealed. On appeal the defend- 
ant, again appearing specially, moved to dismiss upon the same ground, 
which was denied. Upon the trial there was a verdict and judment in 
the same amount, and the defendant appealed. 

The chief point contested is the right, to attach shares of stock of a 
nonresident in any association or corporation, whether foreign or domes- 
tic, for the purpose of acquiring jurisdiction. The defendant company, 
which has been incorporated in Georgia but not in this State, admits 

that it owns $1,600,000 of the capital stook of the American 
(430) Railway Express Company, which, incorporated in Delaware, 

but not in this State, is doing business here. 
C.S. 816, provides: "All property liable to attachment. The rights 

or shares of the defendant in the stock of any association or corporation 
with the interest and profits therein, and all other property in this State 
of the defendant, are liable to be attached, levied on and sold to satisfy 
the judgment and execution." C.S. 817, provides how an attachment 
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shall be levied upon any rights, shares, or any debts or other property 
incapable of manual delivery to the sheriff shall be made, but as to this 
there is no contest in this action. I n  tha t  section it is provided: "Such 
service can be made in respect to a foreign corporation only when i t  has 
property within this State, or the cause of action arose, or tlie plaintiff 
resides in this State, or when the service can be made within the State 
preferably upon the president, treasurer, or secretary thereof." The 
plaintiff contends that  the shares of stock of the defendant companv in 
the Anlerican Railway Express Company are property within this State, 
though the certificates are not physically here, and further, tha t  the 
cause of action arose here, and that  plaintiff resides in this State. C.S. 
818, is only as to certificate of defendant's interest to be furnished to 
the sheriff which is not contested here; and C.S. 819, is as to the mode 
of proceeding against garnishee, as to which also there is no contest. 

The real point in controversy is whether shares of stock owned by the 
S u t h e r n  Express Company, a nonresident corporatoin, in the hmerican 
Railway Express Company, doing business here, is property which can 
be attached in this State as the basis of jurisdiction in an action by tlie 
plaintiff, a resident here, for a cause of action which arose here, when 
the certificates of stock are not physically in this State. 

The intention of the Legislature, as clearly expressed, C.S. 799 ( 2 ) ,  
was to authorize the attachment of stock in foreign corporations, and 
also in the case of individuals or domestic corporations which are remov- 
ing their property from the State with the intent to defraud creditors 
or doing any other act  for which attachment would lie, and to authorize 
the attachment of stock in domestic corporations also. I t  seems to us 
that  C.S. 816, means that, as i t  clearly says: "The rights or shares of 
the defendant's stock in any corporation or association are liable to be 
attached." Tha t  is, in tlie present case the shares of the Southern 
Express Company in the American Railway Express Company are sub- 
ject t o  attachment, and have been legally attached in this case, and the 
court has thereby acquired jurisdiction in favor of the plaintiff resident 
here of a cause of action against the defendant which arose in this State. 

C.S. 816, covers this case where the stock in the American Railway 
Express Company was issued in exchange for assets of the Southern 
Express Conlpany, which were liable for payment of the plain- 
tiff's debt before the transfer by the Southern Express Com- (431) 
pany of this and all of its property here to the hmerican Rail- 
\yay Express Company. The defendant, formerly doing business here, 
and having incurred the liability for which this action is brought, can- 
not avoid liability, therefore, by selling its assets here to another com- 
pany and transferring to such other company its assets here in exchange 
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for the stock issued to such debtor company by the American Railway 
Express Company. 

The defendant relies chiefly upon Evans v. Monct, 57 N.C. 227, for 
its contention that shares of stock owned by nonresidents in a foreign 
corporation cannot be attached in an action in this State for the reason, 
if for no other, that that decision was rendered before the passage of 
C.S. 816-819, under which the attachment in this cass was issued. 

I n  Evans v. Monot, supra, the Court held that the stock of a nonresi- 
dent in a North Carolina corporation could not be attached, but C.S. 
816, enacts that i t  can be under our present stamte. In  Cooper v. 
Securities Co., 122 N.C. 463, it was held that unpaid subscriptions of 
the resident stockholders to the capital stock of a foreign corporation is 
subject to attachment, although in Evans v. Monot, supra, prior to the 
present statute, had held that the stock of a nonresident in a North Caro- 
lina corporation could not be attached. In  Cooper v. Securities Co., 
supra, i t  was held that under C.S. 218 ( I ) ,  unpaid balances due a 
foreign corporation under subscriptions to stock by subscribers residing 
here is property of such corporation for the payments of its debts. The 
language of the Court is as follows: "This State, however, is one of 
those which holds that (under our statute, Code 218 ( I ) ,  and 363 et seq.) 
the indebtedness in the hands of the debtor may be attached." 

It would seem further to be clear that the stock of the defendant 
Southern Express Company in the American Railway Express Company 
is property within this State, and, therefore, liable ko attachment here. 

The American Railway Express Company owns all the equipment, 
trucks, franchises, etc., formerly owned by the Southern Express Com- 
pany in this State, and in many places is doing business in the same 
building. For this property the Southern Express Company received 
the stock which i t  now holds in the American Railway Express Com- 
pany. 

In  the case relied on by the defendant, Evans v. Monot, supra, i t  was 
said: "A share of the stock of the corporation is a thing incorporeal- 
a mere right-which entitles its owner to participate in the general 
management of the concerns of the corporation by l~eing a member; in 
the meetings of the stockholders to elect officers and jo other acts of the 
kind; to demand and receive from the corporations a dividend of profits, 
whenever dividends are declared, and to demand and receive a portion of 
whatever may be on hand a t  its dissolution." 

This right attaches to every part of th?  corporation prop- 
(432) erty, and to every activity of the corporation, so the question 

of the physical presence or nonpresence of stock in North Caro- 
lina does not in any wise affect the rights and interest of the Southern 
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Express Company in the American Railway Express Company, which 
is doing business in this State. The certificate of stock is nothing more 
than evidence of the interest held by  the Southern Express Company 
in the American Railway Express Company, and as the appellant ad- 
mits its ownership of such interest in the agreed statement of facts, the 
physical presence of the  stock in North Carolina is unecessary. 

The defendant relies upon Laws 1921, ch. 94, which amends C.S. 
817, by expressly providing that  shares of stock held by a nonresident 
debtor in a resident corporation of this State may be attached, as an  
implied authority tha t  if the stock is held in a foreign corporation doing 
business here i t  cannot be attached; but we do not think that  that  was 
the purpose or the effect of the ac t  of 1921, which lyas intended simply 
to make i t  plainer that  the stock of a nonresident in a North Carolina 
corporation could be attached under C.S. 817. 

The defendant contends that  the Legislature cannot grant the court 
power to attach property beyond the limits of this State. If it mere 
true that  stock owned by a nonresident is not attachable here, the ac t  of 
1921 just cited is ineffectual, for whether the stock attached is tha t  of a 
domestic corporation of this State or a foreign corporation, in either 
event, if the owner is a nonresident, the certificates of stock would not 
be physically liable in this State. 

The American Railway Express Company, in which the defendant 
owns stock, though not a North Carolina corporation, is permitted to do 
business in this State, and i t  must do so upon the conditions fixed by the 
Legislature. The American Railway Express Company is doing husinesq 
in n'orth Carolina, and is fixed with the knowledge that C.S. 816 and 
817, authorize the attachment of the stock of the nonresident defendant. 

I n  Rood on Attachments, 24, it is said: '(Foreign corporations are 
liable to be charged as garnishees the same as domestic corporations 
without an  express statute"; and here our statutes, C.S. 816 and 817, 
specifically authorize the attachment in this case. 

I t  is well settled that  shares of stock in a corporation may he attached 
by a garnishment process served upon such corporation. Shinn on At- 
tachments and Garnishees, column 2, page 869. 

I n  Sexton v. Ins. Co., 132 N.C. 1, this Court held tha t  the situs of 
corporate stock for the purpose of attachment is either the domicile of 
the creditor or debtor. 

The defendant cites cases that  the situs of the stock of corporations is 
either the domicile of the corporation in which the stock is held or the 
donlicile of the corporation owning the stock, but they are 
cases as to the situs of the stock for the purpose of taxation, (433) 
and the authorities cited by the defendant seem conclusive of 
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that proposition that the stock can be taxed whwe the owner resides 
or where the corporation has its domicile, but the point now before us is 
the attachment of the property in this State as authorized by our statute, 
C.S. 816, 817, 818, and 819, which are explicit that this attachment will 
lie. 

In  Harris v. Balk, 198 C.S. 215, which was carried up by writ of 
error from this State, where a citizen of North Carolina owed money to 
another citizen of this State, and was garnisheed by a creditor of the 
man to whom he owed the money while such debtor was temporarilv in 
Maryland, it was held that as under the laws of Maryland the garnishee 
could have been sued by his creditor in the courts of that State he was 
subject to garnishee process when served in that Strtte, even though only 
there temporarily, no matter where the situs of t h ~  debt was originally. 
That decision was placed upon the ground which would seem conclusive 
of the jurisdiction in this case, to wit: that "attachment is the creature 
of the local law, and power over the person of the garnishee confers 
jurisdiction in the courts of the State where the writ issued." I n  the 
present case the American Railway Express Company, though incorpo- 
rated in Delaware, was doing business in this State and subject to its 
jurisdiction. The shares of stock held by the defendant in that company 
was an obligation of the company doing business here due to its stock- 
holder. I t  was the "property of the stockholder in the hands of the com- 
pany doing business here." 

Whether it be treated as a liability or ob1iga';ion of the company 
issuing the stock, or an an interest which the defendant owns in that 
company and its assets here, it was the "property" of the defendant, and 
in either event it was subject to payment of the d ~ b t s  of the defendant 
stockholder. 

In  2 R. C. L. 820, it is stated that shares of stock owned by a non- 
resident in a foreign corporation cannot be reached by process of attach- 
ment, although the officers of the corporation are within the State, and 
the business of the corporation is being carried on here, saying: "The 
sitzts of the stock for the purposes of attachment and execution is the 
domicile of the corporation, and that  place only. And for this purpose 
a corporation is deemed to have but one legal r?sidence, and that is 
within the State or sovereignty creating it, although by comity it may 
be allowed to do business through its officers or agmts in other jurisdic- 
tions." For this statement there is cited only one authority, Irt7lnnd 
v. Globe Milling Co., 19 R.I. 180. 

But, as we have seen, under our statute, C.S. 816-819, and Laws 1921, 
ch. 94, shares of stock owned by a nonresident debtcr are attachable here. 

There are other exceptions which were taken during the trial 
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on the  merits, but  they do not  require discussion. The  real (434) 
question before u s  is t h a t  discussed above a s  to  whether t h e  
stock of a nonresident of this State is a corporation doing business here, 
though not incorporated in this State, is the subject of attaclinient. After 
the fullest consideration, we think that  in the trial below there was 

No error. 
STACY, J., dissenting. 

Cited: Trust Co. v. Doughton, 187 N.C. 279. 

JIRS. N. 11. WYATT,  AI)MIKISTRATRIS, Y. CAROLINA F E L D S P A R  CO1IPANY. 

Instructions-Requests-Appeal and Error .  
The refusal of a correct prayer for instruction is not erroneous when 

by n change of ~~liraseolog~' the trial judge has substantially charged it in 
his own lmguage vithont \~eal;eniiig its force. 

APPEAL by defendant from Bryson, J., a t  October Term, 1922, of 
YAKCEY. 

Civil action to recover damages for an  alleged wrongful death. The 
usual issues of negligence, contributory negligence, and damages were 
submitted to the jury, and answered in favor of the plaintiff. From the 
judgment rendered the defendant appealed. 

?Vatson, Hzidgins, Watson & Fouts for plaintiff. 
Charles Hzitchins, Merrimon, A d a m  & Johnston, and Harkins & T'an 

Winkle for defendant. 

ST~CY,  J. Plaintiff's intestate, an employee of the defendant, while 
engaged in the discharge of his duties, met his death by stepping on a 
transformer platform and coming in contact with a highly charged 
electric wire. The deceased was working on a shed two or three feet 
from the transformer platform and had asked Lee Hilliard, the foreman 
in charge of the work, to cut off the power so that  he might continue his 

in safety. This the foreman assured him would be done as soon as 
one more car was pulled in ;  but for some reason the foreman neglected 
to cut off the current. Defendant contends that  plaintiff's intestate 
knew the current had not been cut off, for he could hear the noise of the 
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running transformers, and that he stepped from the shed to the trans- 
former platform in the face of open and obvious danger, and hence by 
his own carelessness brought on his death. Plaintiff replies to this by 
saying that the noise of the transformers had no meaning to the deceased, 
for i t  was not proposed that all the wires should be "killed" or cut off. 

The exceptions chiefly relied on by the defendant are those 
(435) relating to his Honor's refusal to give the jury certain special 

instructions, the principal one being as follows: 
"If the jury shall find from the evidence that  the plaintiff's intestate 

was employed to erect plates on a shed in defendant's mill, and you 
further find that there was a safe place to work and a safe way to and 
from his work had been given plaintiff, and he mas warned not to go 
about the transformer, and if you further find plaintiff's intestate, 
instead of adopting the safe way of going from his work, stepped from 
the shed over and upon the transformer platform and was killed in 
consequence of so doing, then his own negligence was the proximate cause 
of the injury, and you should answer the second issue 'Yes.' " 

The trial court marked on this request, '(Refused except as given in 
the charge,') and we find that the instruction was substantially given 
in the charge. The same may also be said of the other requests. 

The presiding judge is not required to pursue the exact language of the 
prayers. He may choose his own words in stating the law arising upon 
the evidence, and if a proper instruction embodied in a prayer be given 
in substance and effect, without its force being materially weakened by 
reason of any change in the phraseologv, it meets every requirement of 
the law, and is all that the party is entitled to ask. Daniel v. Dixon, 
161 N.C. 377, and cases there cited. 

After a careful perusal of the record, we have found no ruling or action 
on the part of the learned judge which we apprehend should be held for 
reversible error. This will be certified. 

No error. 

STATE ES REI.. CORPORATIOX COMMISSION v. T H E  SOUTHERIS RAIL- 
WAY COJIPXKY AR'D T H E  ATIANTIC COAST L I S E  RAILROAD COM- 
PAST. T H E  SELRIA STATION CASE. 

(Fi led  11 April, 1923.) 

1. Corpora t ion  Commission -Railroads - Order&Statutes-Appeal-Ex- 
ceptions-Waiver. 

Where, according to the statute applicable, the citizens of a town have 
petitioned the  Corporation Commission to require two railroad companies 
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to erect a union station at  a junction, and after due hearing and investi- 
gation the commission has entered an order requiring the railroad com- 
panies to erect the station, from which no appeal was taken; and a t  the 
request of the compaliies based on conditions growing out of the World 
War, the conlmission has suspended the effect of its order for several 
years: Held, the order previously entered by the commission was one 
authorized by valid statutes (C.S. 1041, 1042), and complete and final 
in its effect, requiring an exception entered within the statutory time to 
have the matter reviewed by the Court, and the action of the commission 
in suspending the time of the operating effect of the order, a t  the rail- 
roads' request, and in consideration of their financial condition under 
the circumstances, until such time as  these conditions were found by it 
to  have so changed as  to make the order unoppressive, mas not of such 
character as  to give the railroad companies the statutory right of except- 
ing and appealing from the date of its effecti~eness, or relate back to the 
filing of the original order; and hcld further,  under the facts of this 
appeal the railroad companies had ~vaived their right to have the order 
reviewed by the Court. 

2. Corporation Commission-Railroads-Statutes-Remedial Statutes. 
C.S. 1041, 1042, conferring authority upon the Corporation Commission 

to compel railroad companies to erect stations upon a single line of road, 
and uniou stations a t  junctions etc., are of a remedial nature, and will be 
liberally construed by the courts in favor of the exercise of the authority 
conferred. 

3. Railroads-Union Stations - Condemnation - Corporation Commission 
-Orders. 

C.S. 1708, confers upon any railroad company the right to condemn 
land for the purpose of getting to a union depot required by the order of 
the Corporation Commission to be built. 

4. Corporation Commission - Orders - Final  Judgments  - M a n d a m u e  
Railroads--Statutes. 

Where the Corporation Commission has ordered two railroad companies 
to erect a union depot at a junction after a hearing upon the petition of 
the citizens of the town, and the railroads have lost or waived their 
statutory right to appeal, such order is regarded a s  a final judgment, and 
mandamus proceedings to compel the enforcement of the final order upon 
failure of the railroads to except and appeal therefrom is the remedy 
authorized by the statute applicable. C.S. 1103. 

5. Corporation Commission - Railroads - Statutes-Mandamus-Recor- 
dari-Actions-Consolidated Actions. 

Where the Corporation Commission has ordered two railroad companies 
to build a union station a t  their junction, and upon the failure of the 
railroad companies to except and appeal to the courts under the require- 
ment of the statute, the commission has aftern-ards refused to send up 
its record to the courts, and the railroad companies have applied to the 
Superior Court for a recordari, when proceedings for mandamus brought 
by the conlmission to enforce its order is therein pending: Held, the 
proceedings under the provisions of the statute should be entitled "State 
ex rel. Corporation Commission against the railroads so acting," etc., and 
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the two causes may be consolidated or heard together on appeal to the 
Supreme Court, the decision of the one depending upon the decision of 
the other. 

6. Corporation Conlmission - Courts -Records - Appeal-Exceptions- 
Statute+Railroads. 

The Corporation Comn~ission is a court of record, C.S. 1023, and it 
must appear thereon that a railroad company claiming an extension of 
time to file exception to the commission's order has done so, and no 
alleged parol agreement for an extension of time will be considered. 

7. Corporation Commission-Railroads-Orders-Appeal-Sotice of Ap- 
peal-Agreements. 

The stntutory notice of a n  appeal by a railroad 'company from an order 
of the Corporation Comniission is mandatory and cannot be extended by 
the consent of the parties of record. 

8. Commerce-Railroads-Intrastate Roads-Junctions-Stations-Stat- 
utes-Federal Transportation Act. 

A leased railroad by n carrier wholly within th2 State is an intrastate 
road, nor can it  be otherwise regarded because crossed by an interstate 
carrier a t  one of its intermediate stations with which it exchanges pas- 
sengers and freight: and an order of the Corpo>-ation Commission that 
these railroads build a union depot a t  this junction required for the safety 
and convenience of the passengers comes within the police powers of the 
State so fa r  as  it  rclntes to the intrastate carrier, and cannot be held a s  
contrary to the provisions of the Federal Transpcrtation Act, giving the 
Interstate Commerce Commission certain authoritj to regnlate conditions 
at  terminal point*, etc.. this act not including the tuilding of stations, and 
expressly excepting from its provisions the righ: of the State, in the 
exercise of its police powers. to require intrastate railroads to erect depots 
upon their lines of road. 

9. Same--Constitutional Law-Interstate Commerc~e. 
The order of the Corporation Comlnission for the joint erection by an 

intrastate carrier and an interstate carrier of a union station at  a junr- 
tion cannot be regarded as  objectionable so far  as  it relates to the intra- 
state carrier, as a burden on interstate commerce, when it appears that 
the commission was passing upon the petition of only a few cities or tolvns 
in the State separately and not as  a part of a Stale-wide scheme, and the 
expenditures required were in amount too small to affect such commerce. 

10. Statute  - Interpretation-Prospective Ef fec t I l l edera l  Transportation 
Act. 

The Federal Transporation or the "Esch-Cummings" Act is prospective 
in its enforcement, and cannot relate back to a final order of the State 
Corporation Conimission not appealed from, for the erection of a union 
station where the lines of a n  intrastate and interrstate carrier cross each 
other, the execution of which has been stayed b r  the commission until 
after the passage of the Federal statute solely for the advantage of the 
carriers a t  their request. 

11. Statutes-Interpretation-Prospective Effect. 
Retrospective laws are generally regarded as dangerous to liberty and 

private rights, and such effect will not be given them by the courts unless 
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the Legislat~lre has explicitly declared in proper instances i ts  intention 
that they should so operate: or unless such intention appears by necessary 
implication from the nature and words of the act so clearly as  to leave no 
room for a reasonable doubt on the subject. 

12. Same--Legislative Committee Explanation-Amendments Offered and 
Rejected. 

In construing the Federal Transporation Act in this case, consideration 
is given to the explanation of the chairman of the committee in Congress, 
having the hill in charge. which had its effect in defeating an amendment 
that it apply to union depots a t  points that mere not termini of the inter- 
state carrier. such consideration being permissible under the opinions in  
sereral cases decided in the United States Supreme Court. 

13. Commercr-Statutes-State Police Powers-Rights Reserved - Con- 
gressional Omission t o  Act. 

Where Congress has refrained from regulating interstate commerce in 
certain particulars, such powers in these instances are  reserved in the 
State in the exercise of its police power, and the State may reasonably 
require intrastate carriers to construct union depots along its line a t  junc- 
tional points with the line of an interstate carrier, especially when it  will 
not interfere with interstate commerce, or when i t  is  an aid to it. 

14. Appeal and  Er ror  - Final  Judgments  - Corporation Commission - 
Mandamus-Cause Retained-Judgments. 

It appearing on appeal from the record in this case that an alternate 
writ of mandamus allowing the defendants an opportunity to be heard 
before the issuance of the peremptory writ, from the Superior Court, 
~ o u l d  not haye adrantaged the appellant; final judgment is entered in the 
Sul~renie Court that a peremgtors riianilarnus issue, that defendant comply 
with the order of the Corporation Commission and proceed to construct the 
station with reasonable diligence. retaining the cause for the present for 
such further orders and directions as in the opinion of the Supreme Court 
nlay be required. 

HOKE, J.. concurring; Stacy, J., concurring in the concurring opinion. 

APPEAL by Southern Railway Company from Cranmer, J., 
29 January, 1923, from WAKE. (438) 

On 11 September, 1914, the Corporation Con~mission of this 
State made an order requiring the Southern Railway Company and the 
Atlantic Coast Line Railroad Conipang to jointly construct and maintain 
a depot or station at  Selma, North Carolina, for the use and accommoda- 
tion of the public entitled to use the same and enjoy the facilities thereof. 
It appears, and is also admitted, that this order, the exact terms of which 
will hereafter appear, was not appealed from or in any way reversed or 
modified, though its enforcement, under the statute, was stayed or post- 
poned, for the reason appearing in the record, and as a matter of favor 
to the respondents, the railroads, until its enforcement was required by 



the Corporation Commission when the reason for the stay no longer 
existed. 

I n  order to clearly understand the successive s t e x  taken in the course 
of this proceeding from and including 10 September, 1914, to the 
present time, i t  will be well to state, at  least subsi:antially, the proceed- 
ings in the matter as they will hereafter appear, and which are extracted 
from the record, pages 6 to 18, both inclusive. 

(439) Town Officers and Citizens of Selma v. The Southern 
Railway Company and Atlantic Coast Line Railroad 

Company. 

Ordered, that the Atlantic Coast Line Railroad Company and the 
Southern Railway Company proceed with the co,?struction of a union 
passenger station a t  Selma, N. C., in accordance with plans submitted 
by the Atlantic Coast Line Railroad Company, '3 January, 1917, and 
substantially on the site of the present passenger depot a t  Selma, and 
t h a t  the construction of same be completed within six months from this 
date. 

ORDER OVERRULING EXCEPTIONS. 

In  re Passenger Stations for Kinston, Selma, Newton, and Plymouth, 
N. C., Commissioner's Order of 11 April, 1922. 

Upon consideration of the exceptions filed in the above cause by the 
Carolina and Northwestern Railway Company, as 1 o Newton; the South- 
ern Railway Company, as to Newton and Selma ; the Atlantic Coast 
Line Railroad Company, as to Kinston and Plymouth, and the Korfolk 
Southern Railroad Company, as to Kinston and Plymouth, it is ordered 
that the exceptions in each case be and they are hereby overruled. 

By order of the Comn~ission, this 20 May, 1922. 
R.  0 .  SELF, Clerk. 

Citizens of Selma, Korth Carolina, v. Atlantic Coast Line Railroad 
Conlpany and Southern Railway Company. 

By the Commission: Upon consideration of the record in this cause, 
we find that formal petition was filed with the Co-poration Commission 
1 July, 1913, alleging inadequacy of passenger depot accommodations 
maintained by Atlantic Coast Line Railroad Company and Southern 
Railway Company a t  Selma, N. C.; that after due notice to defendant 
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railroad companies, formal hearing was held by the Corporation Com- 
mission a t  Selma, N. C., on 9 April, 1914, a t  which hearing both of the 
defendant railroad companies were represented by counsel, and that, 
based upon the evidence produced a t  said hearing, the Commission made 
its order of 10 September, 1914, directed to the Southern Railway Com- 
pany and the Atlantic Coast Line Railroad Company, finding that the 
said passenger depot accommodations were inadequate, and ordering that 
the defendant railroad companies erect a t  Selma, a t  the junction point, a 
station adequate for their future needs, and that the plans for the pro- 
posed station be submitted to the Corporation Commission by 15 October, 
1914, for its approval. Copies of said order were served upon 
each of the defendant railroad companies, and no exceptions (440) 
to the said order were filed by either of them, but on 6 Octo- 
ber, 1914, nine days before expiration of the term for filing the said 
plans, an officer of the Southern Railway Company appeared before the 
Corporation Commission and presented the extraordinary financial dif- 
ficulties confronting the carriers a t  that time by reason of conditions 
produced by the European War, and presented the plea that because 
of such conditions the carriers be granted indulgence with respect to 
expenditures for improved facilities until such time as their financial 
conditions should improve. The following response was made to this plea 
for indulgence: 

NORTH CAROLINA COWORATION COMMISSION. 

RALEIGH, N. C., 7 October, 1914. 

DEAR SIR:-The Corporation Commission has given very careful con- 
sideration to your request, made on behalf of the Southern Railway 
Company, that this Commission extend to the company such considern- 
tion and leniency as i t  properly could during the continuance of the 
present depressed conditions, and especially that your company be re- 
lieved as far as possible from making improvements in facilities, stations, 
etc., until its greatly decreased earnings again become normal. 

We are convinced from the full and frank statements made to us of 
your financial condition and your earnings for the last three months, 
which show increased losses from week to week, that the earnings of the 
company are not more than enough to meet its actual operation expenses, 
and that in order to do this the company will have to practice economy 
and retrenchment. 

Under these circumstances i t  appears to us that i t  would be unreason- 
able, and not expected by the public, that you should be required to make 
improvements which could reasonably be postponed. 
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We therefore advise that until there is an improvement in conditions 
we will not require the company to make improvements in facilities, 
stations, etc., except where there is some peculiar necessity for immediate 
action. 

In  respect to applications for improved service and facilities pending 
before us, we will probably proceed to hear them and determine what 
improvements will be ultimately required so that the public may know 
what to expect, but these improvements will not be required to be made 
until there is an improvement in present conditions, except in cases of 
urgent necessity. 

The foregoing letter was not in any sense a revocation of the order of 
10 September, 1914, but merely a concession that further time would be 
permitted for its observance. 

The indulgent policy of cooperation with the carriers indi- 
(441) cated in this letter was continued until after the war period, 

when from time to  time the matter of urgent need for better 
passenger depot accommodations a t  Selma was urged upon these de- 
fendant companies without adequate response, and on 2 March, 1922, 
notice was given each of these defendant companies that the matter of 
station facilities a t  Selma would be further heard, The Southern Railway 
Company was not represented a t  that hearing, an11 after the said hear- 
ing the Cominission made its order of 11 April, 3922, reviewing condi- 
tions under which there had been delay in compliance with the 
Commission's order of 10 September, 1914, and an order was made that 
the Atlantic Coast Line Railroad Company and the Southern Railway 
Company proceed with the construction of the union passenger station a t  
Selma in accordance with plans which have been submitted and approved, 
and that the construction of same be completed w~thin six months from 
11 April, 1922. No exception to this order was filed by the Atlantic 
Coast Line Railroad Company, and that company announced its readi- 
ness to proceed with its part  of compliance with the said order. 

The defendant Southern Railway Company did, on 8 May, 1922, file 
exceptions to the said order, which said exceptions were overruled, where- 
upon the Southern Railway Company filed notice of appeal, without 
bond for cost, and requested that the record and exceptions thereto be 
transmitted to the Superior Court, in term, of the county as authorized 
by law. 

The said exceptions of the Southern Railway Company were overruled, 
and its application to have the record in this case certified on appeal has 
not been granted for that:  

1. The said order of 11 April, 1922, was not :m order affecting the 
legal rights of the Southern Railway Company, and was not, therefore, 
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an order from which i t  would have a right of appeal. The legal obliga- 
tion of these companies to construct an adequate passenger station a t  
Selma became fixed under the order of 10 September, 1914, to which no 
exceptions were filed. The order of 11 April, 1922, imposed no addi- 
tional obligation upon the Southern Railway Company, but  merely 
ordered the defendant companies to  construct a depot which they had 
been under legal obligations to construct since the order of 10 September, 
1914. 

2. The said exceptions to the order of 11 April, 1922, were not filcd 
within ten days from the service of the said order as required by C.S. 
1097, and were not filed until fourteen days after the expiration of said 
time, and no right of appeal could accrue to the Southern Railway 
Company by reason of said exceptions, even if the order of 11 April, 
1922, had been an order affecting the legal rights of the Southern Rail- 
way Company. 

3. K O  bond was filed by the Southern Railway Cornpan) 
with its notice of appeal to cover the costs of appeal. (442) 

4. The said exceptions of the Southern Railway Company 
were not only without legal effect, but the said exceptions pr~sented 
no facts or conditions entitled to meritorious consideration, or that  
would have been entitled to meritorious consideration if they had heen 
presented in apt  time, as exceptions to the original order of 10 Septem- 
ber, 1914. 

Considering more particularly the several exceptions which, as we 
have held, can have no legal effect, we further conclude: 

Numbers one and two: Exception that  the order was issued rvithout 
the defendant Southern R a i l m y  Company being given an  opportunity to  
be heard, and exception tha t  the defendant Southern Railway Conlpany 
was not a party to the proceedings, are not supported by the facts in the 
case, as they appear in the record. 

Number three: Tha t  the Southern Railway Company should not be 
required to participate in the cost of providing adequate depot facilities 
a t  Selma, since it has a contract with the Atlantic Coast Line Railroad 
Company to provide facilities a t  Selma for both lines on a rental basis. 
NO such contract was proven, and could be given no consideration if 
proven, as the Southern Railway Company owes the obligation to the 
traveling public using its line to provide adequate accommodations for 
them, and i t  cannot by contract shift or evade this responsibility. If i t  
has an  enforceable contract with the Atlantic Coast Line to provide for 
i t  such facilities as are adequate for present necessity a t  Selma, i t  has 
had eight years since the order of the Corporation Commission of 10 
September, 1914, in which to  enforce such contract, and the courts re- 
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main open to it, but the Corporation Commission will not undertake to 
make the Atlantic Coast Line build depots for the use of the Southern 
Railway, and would have no legal authority to do so. 

Number four: Exception that the Commission has recognized that  
the Atlantic Coast Line Company has responsibility for furnishing depot 
facilities both for the Southern and Atlantic Coast Line companies a t  
Selma. This exception is not sustained. 

Number five: Exception that the order required the defendant South- 
ern Railway Company to participate in the constr~lction, operation, and 
joint use of facilities under plans and specifications prepared by another 
railroad company. The said plans were submitted to the Corporation 
Commission by Mr. W. H. Newell, general superintendent of the Atlantic 
Coast Line Railroad Company. On 28 June, 1916, Mr. Newel1 wrote 
as follows: 

"I beg to advise that I hope to be able to submit the plans to the 
Commission very shortly. They are now in the hands of the Southern 
Railway for approval." In  his letter of 4 September, 1916, submitting 

the said plans, Mr. Newel1 said: "The attached plans have 
(443) been submitted to the Southern Railway Company and ap- 

proved." Upon this record, the Commission assumed that the 
said plans were submitted on behalf of both the Atlantic Coast Line 
Railroad Company and the Southern Railway Company, and that the 
said plans represented the view of both these companies as to a proper 
compliance with the order of the Coinmission of 10 September, 1914, 
to provide adequate depot accommodations a t  Selma. If it be denied 
that the said plans represent the concurrence and approval of the South- 
ern Railway Company, as well as the Atlantic Coast Line Railroad, 
then the Southern Railway Company is in default as to the order of 
10 September, 1914, directed to the Southern Railway Company as well 
as to the Atlantic Coast Line Railroad Company, and directing each 
of them to submit to the Corporation Commission for approval plans 
for adequate depot facilities a t  Selma; and, if i t  be that the Southern 
Railway Company defaulted as to its compliance with this part of the 
order, the Southern Railway Company is estopped from complaint 
because the Atlantic Coast Line Railroad Company did comply with 
the said order, and did submit proposals of suitable plans for this p u p  
pose, and because the said plans were approved and adopted by the 
Corporation Commission as meeting the demanda of its order of 10 
September, 1914. 

The specification as part of exception number h e  that i t  owns more 
of the land on which the depot is built than the Atlantic Coast Line 
offers no obstacle to the construction of the depot. There is a statutory 
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remedy (C.S. 1042) by which the difference can be legally adjusted, if 
it cannot be adjusted by agreement. All of the necessary land is held by 
the two companies, and is now in joint use by the two companies as 
depot property. 

That the location requires more of the right of way of the Southern 
than of the Coast Line. It is of record that the Coast Line has proposed 
to the Southern, in writing, that the number of square feet of its right 
of way to be used for depot be offset against an equal number of square 
feet of the Southern's right of way, and that the Coast Line be charged 
a reasonable rental by the Southern for its partial use of the balance. 
Xo reply has been made to that proposal. If the Southern endeavors 
to reach agreement with the Coast Line on this feature, and faiIs, the 
Commission would a t  any time, upon application, require the Coast Line 
to pursue the statutory method of acquiring its equal proportion of the 
Southern's right of way for this purpose. The Southern has done noth- 
ing but take advantage of eight years of indulgence and then to interpose 
every possible technical difficulty and objection in order to evade the 
performance of its obligations to  the traveling public a t  this point. 

Exception number six is not sustained by the evidence. 
Exception number seven: Tha t  the order makes no provision 

for an apportionment between the Atlantic Coast Line Rail- ( 4 4 )  
road Company and the Southern Railway Company as to the 
cost of the construction and operation of the proposed new union sta- 
tion. The order of 10 September, 1914, directed the Atlantic Coast Line 
Railroad Company and the Southern Railway Company jointly to con- 
struct the said depot, and this order was based upon evidence presented 
a t  the hearing showing the volume of passenger traffic handled by the 
two companies at  Selma to be about equal, the traffic of the Southern 
Railway Company being slightly greater than that of the Atlantic 
Coast Line Railroad Company as shown by reports submitted by these 
companies respectively of their receipts from ticket sales a t  the Selma 
station for the preceding year, as follows: Atlantic Coast Line, $28,304; 
Southern Railway, $30,452. These figures represent actual ticket sales 
a t  Selma, and do not include revenue from passengers who use the Selma 
depot between trains on through tickets. 

It further appears in the record that the Atlantic Coast Line Railroad 
Company proposed to the Southern Railway Company by letter of 29 
April, 1922, that each of these companies should bear an equal propor- 
tion of the cost of construction of the Selma depot, and that no response 
to this written proposal has been made by the Southern Railway Corn- 
pany. This basis of division of cost we find upon the facts in this case 
to be quitable as between the parties, and, if anything, liberal to the 
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Southern Railway Company. If the latter company desired or expected 
the Commission to adopt any other basis for division as to the cost of 
construction of this depot, its exception should have been made to the 
order of 10 September, 1914, directing these two companies jointly to 
construct this depot. The defendant Southern Rsilway Company did 
not file such exception, and has a t  no time requested the Corporation 
Comn~ission to make an apportionment of the cosi, other than an equal 
division of the same, which we find upon the record to be a proper basis 
of apportionment. 

Exceptions numbers eight, nine, ten, and twelve are not supported by 
the facts as disclosed in the record. 

And we say the same as to exception number eleven, and, besides, as 
to this exception the details cjf the said plans were not prescribed by the 
Corporation Commission, but the said plans, as hereinbefore stated, 
together with the materials to be used in the consti.uction of the station, 
are plans prepared by the Atlantic Coast Line Railroad Company, and, 
as we are advised, submitted to and approved by Ihe Southern Railway 
Colnpany before submission to the Corporation Commission. 

Exception numbers thirteen and fourteen: The premises and con- 
clusion set out in these exceptions have no bearing upon the obligation 

of the Southern Railway Company to join with the Atlantic 
(445) Coast Line Railroad Company in the co~ietruction of a union 

passenger station a t  Selma. The figures of operating revenue, 
presented in this exception number thirteen, do riot correctly or fully 
represent the operations of the Southern Railway system, or its opera- 
tions within North Carolina, for the year 1921. Its) report to this Corn- 
mission for the year 1921 shomrs operating receipts m excess of operating 
expenses, $22,886,143.05; and for its lines within the State of Korth 
Carolina, $7,161,743.90. I ts  net earnings in North Carolina last year 
were 33% per cent greater than the basis of a fair return fixed by the 
Interstate Commerce Act. I ts  quarterly reports for the first three quar- 
ters of 1922 show improvement in gross and net earnings over 1921, 
and in the present and last quarter of the year it, is understood to be 
handling the largest volume of business in the history of the Southern 
Railway system. 

The record in this case and the facts within the knowledge of the 
Colnmission show that Selma is an important point of passenger transfer. 
The larger part of the passenger travel between northeastern North 
Carolina and the rest of the State passes through the Selma transfer. 
There is a heavy exchange and transfer of passengers between the line 
of these defendant companies at  Selma every day in the year. No shed 
protection is provided for this heavy transfer of passengers, and the 
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waiting-room accommodations are totally inadequate for the normal flow 
of passengers who frequently have to wait long periods of time for con- 
nections. No modern conveniences are provided, and upon any occasion 
of extraordinary travel large numbers of passengers are required to 
detrain and wait, without any accomn~odations or protection from 
weather-conditions, whatever they may be, as only a small number of 
them can take advantage of the poor quality of accommodations that are 
available. 

We have taken the pains to review the several exceptions of the 
Southern Railway Company, not because they have, or can have, any 
controlling legal effect, but to ascertain if they present any basis what- 
ever for meritorious consideration of defendant's rights, in the opinion 
of the Court. 

The Southern Railway Company sought delay, not improperly it may 
be conceded, in the performance of this obligation to the public in 1914, 
and not as a legal right, but as an indulgence, in times of stress, conse- 
quent upon the close of the Great War, in the performance of a recog- 
nized obligation to the public, and on that should, for the reason assigned, 
be suspended for a time, a t  least, but resumed after the return of more 
prosperous times, and its ability to comply wit11 said obligation to the 
pubhc, after having advantage for eight years of the benefits of its pleas 
for indulgence. 

We find upon review of this record that the Southern Rail- 
way Company has no basis for appeal, and is therefore not (446) 
entitled to have the record certified on appeal, and it is or- 
dered that notice be served upon the defendant Southern Railway Com- 
pany that if i t  shall fail within ten days from this date to present 
evidence satisfactory to the Corporation Commission that it will proceed 
in good faith and without delay to join with the Atlantic Coast Line 
Company in the execution of the order of the Corporation Commission 
of 10 September, 1914, to construct adequate depot accommodations 
at Selma, S. C., in accordance with plans submitted and approved in 
pursuance of said order, appropriate action will be taken to enforce the 
said order and to impose such penalties as have been or may hereafter 
be incurred for refusing to obey the said order, in accordance with the 
provisions of C.S. 1106. 

This 20 December, 1922. 

This is to certify that the above is a true copy of the order of the 
Corporation Commission in this record dated as above. 

R. 0. SELF, 
Clerk, North Carolina Corporation Commission. 



RALEIGH, N. C:., 4 January, 1913. 

I ,  R.  0. Self, clerk of the North Carolina Corporation Commission, 
do hereby certify the foregoing and attached fifteen sheets to  be a true 
copy of the  records of this office. 

In  witness whereof I have hereunto set my hand and affixed the official 
seal of the  Commission. 

Done in office at  Raleigh, this 4 January, in the year of our Lord 1923. 

R.  0 .  SELF, Clerk. 

On reverse side of complaint appears the following: "Service ac- 
cepted 5 January, 1923, by attorneys of respective parties." 

This cause coming on to be heard before me upon the verified com- 
plaint and exhibits in the cause, i t  is ordered that the defendants, the 
Southern Railway Company and the Atlantic Coast Line Railroad Com- 
pany, show cause before Hon. E. H.  Cranmer, judge holding the courts 
of the Seventh Judicial District in the courthouse a t  Raleigh, N. C., a t  
11 o'clock a.m. Monday, 29 January, 1923, why the relief prayed for by 
the plaintiff in this proceeding should not be granted. That a copy of 
this order and the complaint be served upon said defendants as provided 
by law. THOMAS H.  CALVERT, 

Resident Judge, Seventh Judicial District. 

On reverse side of order appears the following: "Service 
(447) accepted 5 and 10 January, 1923, by the attorneys of respec- 

tive parties." 
Filed 10 January, 1923. 
FVe direct attention here to what is called in the record the answer of 

the Southern Railway Company, but merely for information, and as 
conducive, perhaps, to a better understanding of the facts and the posi- 
tion of the company, and as being fair to said corrpany, but not admit- 
ting or conceding anything appearing therein as true, or as established 
in the case. The substance only of that answer will be given, as follows: 

The Southern Railway Company, speaking generally, asserts in its 
answer that the obligation of providing adequate station facilities a t  
Selma, N. C., rests upon the Atlantic Coast Line Railroad Company, it 
being only a renter of the station, or the use thereof, from that company, 
which is solely responsible for its condition, facilities, and upkeep, under 
an agreement between the companies dated 29 June, 1899. 
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Tha t  i t  has the right to appeal from the order dated 11 September, 
1914, of the Xortli Carolina Corporation Commission, although a very 
long space of time has elapsed since i t  mas made, and relies also upon 
the order of 11 April, 1922, as giving this right; and further, tha t  it 
had no proper notice of the order of 11 April, 1922, and no opportunity 
to be heard in regard to  it, and that  i t  was not a party to the proceeding 
in which that  order mas made. T h a t  the Con~nlission has recognized 
the sole responsibility of the Atlantic Coast Line Railroad Cornpany for 
the station and its facilities a t  Selma. Tha t  the order requires the use 
of a part of the respondent's property without making any provision for 
compensation to respondent therefor. Tha t  conditions have changed 
since 1914, and even since January, 1917, when the order of tha t  date 
was made, which may necessitate new plans and specifications. That  
the order violates the due process clause of the Federal Constitution that  
there is no evidence to support the order, and i t  is without foundation 
in law or fact. 

The said answer pleads the benefit of the act of Congress of 1920, 
known as the "Transportation Act," or Esch-Curnmings Act, and alleges 
that  its financial condition is such that  it is not required or permitted 
by said act  to construct and maintain such an  expensive station or depot 
as that  designated in the order of the commission, which m-ill be produc- 
tive of no revenue to it,  and finally as one of its main defenses that  the 
Xorth Carolina Corporation Colnmission is acting beyond its powers, 
and interfering with interstate commerce and in violation of the above 
act of Congress in attempting to enforce its order of 11 September, 1914, 
or any of its orders relating to the subject, and that  the same is contrary 
to Federal lams and Federal policy with respect to interstate railroads 
and commerce between the states. We  believe this summary 
of the very voluminous answer, and its exhibits, fairly and fully (448) 
states the substance thereof. 

On 11 April, 1922, the Corporation Commission made and entered 
upon its records the following order: 

"Order, tha t  the Atlantic Coast Line Railroad Company and the 
Southern Railway Company proceed with the construction of a union 
passenger station a t  Selma, N. C., in accordance with plans submitted 
by the Atlantic Coast Line Railroad Company, 9 January, 1917, and 
substantially on the site of the present passenger depot a t  Selma, and 
tha t  the construction of same be completed within six months from this 
date." 

T o  this order the Southern Railway Company entered exceptions, 
which are fully set forth in the record in this Court a t  pp. 30 to 36, both 
inclusive, but we have not set them out in extenso, because some of them, 
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a t  least, are not sustained by the facts of the case as they appear by 
admission, findings, and otherwise. 

The original order of the North Carolina Corplxation Commission, 
dated 10 September, 1914, was in the following language: 

Citizens of Selma v. Atlantic Coast Line Railroad Company and 
Southern Railway Company. 

Pell, Commissioner: The above entitled cause came on to be heard 
upon a complaint from citizens of Selma of inadequate station facilities 
a t  the junction of defendant roads a t  that place. Evidence was taken 
and a personal inspection had by the Commission, and the fact found 
that inadequate facilities existed: Therefore, i t  is ordered that the 
defendant railroad companies erect a t  Selma, a t  the junction point, a 
station adequate for the future needs of such an important junction 
point; that the yards be so graded as to afford to 311 passengers proper 
facilities for taking trains, and that umbrella sheds be erected for the 
proper protection of the public. 

It is further ordered that plans for the proposed station be submitted 
to this Commission by 15 October, 191.4, for its approval. 

10 September, 1914. 

To  this order no exception was taken by either of the respondents a t  
the time it was made, nor for many years thereaftw, to wit: about five 
of more years, nor until the said Commission, after indulging the rail- 
roads for that long space of time, ordered that they proceed a t  once with 
the work of constructing the station according to th~: plans and specifics- 

actually consented to the order made, the  Corporation Corn- 
(449) mission and then, for the first time, the Southern Railway 

Company set u p  its opposition to the enforcement of the said 
order, and in various but  irregular ways attempted to except thereto. 

The Corporation Commission refused to recognize the right of the 
Southern Railway Company to file exceptions, and held that it had 
waived its right to do so when the order was made in 1914, and that i t  
actually consented to the order made, the Corporation Commission 
agreeing, in consideration of the existing financial condition of the 
railroads of this country and the difficulties brought about by the World 
War in the operation of them, to stay the enforcement of their judg- 
ment of 10 September, 1914, until the railroads were better able to 
comply with said judgment. 

The Southern Railway Company thereupon filed a petition for cer- 
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tiorari in the Superior Court of Wake County before Judge Calvert, 
who transferred the hearing of the same Judge Cranmer, presiding in 
the Superior Court of Wake County, and upon a full hearing by him of 
both sides to tlie proceedings, Judge Cranmer denied the petition for a 
certiorari, and directed a mandamus to be issued against the two rail- 
way companies to proceed with the construction of the station a t  Selina 
according to the order of 10 April, 1914, and according to the plans and 
specifications adopted for the purpose. 

The Southern Railway Company excepted and appealed to this Court, 
tlie Atlantic Coast Line Railroad Company still agreeing to abide by 
the orders of the Commission and the court in all respects, and an- 
nounced its readiness to cooperate ~ 4 t h  the Southern Railway Company 
in carrying out the same. 

Attorney-General Manning and Assistant Attorney-General Nash  for 
Corporation Commission. 

Man ly ,  Hendren & Womble  for Southern Railway Company .  
Mtaray  Allen for Atlantic Coast Line Railroad Company .  

WALKER, J., after stating the case: These two cases are so intimately 
related to each other that a decision of one of them (KO. 254) will suffice 
as to both. 

No. 254 was originally an application by the Corporation Commission 
to the superior Court of Wake County for a mandamus against the 
appellants, the Southern Railway Company and the Atlantic Coast 
Line Railroad Company, to compel them to erect a union station a t  
Selma, N. C., in accordance with an order of the Con~mission made 
10 September, 1914. 

This proceeding was originally commenced before the Corporation 
Commission, in the name of the citizens of Selma and patrons of the 
two railroad companies a t  that place, including the public 
generally, against the Atlantic Coast Line Railroad Company (450) 
and the Southern Railway Company, but when, by reason of 
the opposition of the Southern Railway Company, it assumed the 
nature of serious litigation between really adversary parties, the At- 
torney-General intervened, in behalf of the State, and thenceforward 
i t  was prosecuted in the name of "The State of North Carolina on re- 
lation of the North Carolina Corporation commission v. The Southern 
Railway Company and the Atlantic Coast Line Railroad Company," 
and this change in name was in accordance with approved practice and 
procedure in our courts as defined by local statutes and the decisiom of 
this Court, although i t  does not, in any respect, change the substantial 
character of the proceeding. 
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The Atlantic Coast Line Railroad Company does not now make, and 
has not a t  any time made, resistance to the full execution of the order 
or judgment entered by the Corporation Commission on 10 September, 
1914, but is willing and ready to proceed a t  once with the necessary 
work in constructing the station or depot a t  Selma, N. C., accnrding 
to the order of the Commission and the plans and specifications already 
agreed upon by the two railroad companies. 

The Southern Railway Company met the applicat~on of the Co~pora- 
tion Commission in this case (No. 254) for a writ of mandamus to 
enforce compliance with its order or judgment of 10 September, 1914, 
by a counter application to the court for a certiorari (No. 255) to the 
Corporation Commission, directing it to send up the record on appeal 
from its order of 11 '4pri1, 1922, to the Superior Court of Wake County 
in accordance with the provisions of the statute. As the Atlantic Coast 
Line Railroad Company has stood ready to obey the order of the Com- 
mission of 10 September, 1914, and is still ready to ohey it, it is manifest 
from this statement that the application of the Corpxation Commission 
for a mandamus is necessarily based upon the faihre of the Southern 
Railway Company to appeal from the order of 10 September, 1914, and 
its attempt now to force, if it can, a recognition of its right to be heard, 
which i t  had expressly waived in 1914, and which has been altogether 
forfeited by it. This includes, also, an assumption by the State, now the 
plaintiff, that the order of 11 April, 1922, was not a i  order from which 
the railroad could appeal; or, in the alternative, that said railway com- 
pany did not appeal from said order of 11 April, 1922, in the manner 
provided by law, and, consequently, assuming that such order was ap- 
pealable, that the company would still not be entitled to a certiorari 
from the Superior Court. 

Of course, from this statement it is apparent that if the Court should 
hold that the Southern Railway Company was entitled to appeal from 
the order of 11 April, 1922, or that, if so, i t  had conformed to the law 

in its attempt to appeal, or was prevented from doing so by 
(451) an illegal act of the Corporation Commiss~on, then the Com- 

mission would not under the statute be entitled to a man- 
damus, but the Southern Railway Company would be entitled to its 
writ of certiorari to the Commission requiring i t  to send up the record 
upon its appeal. This part of the opinion, then, will be directed to a 
discussion of these points, in the following order, leaving for after dis- 
cussion the point which goes directly to the author~ty of the Commis- 
sion to make the orders a t  all. 

The order or judgment of 10 September, 1914, wa3 in its nature both 
in form and effect a final order or judgment, which the Corporation 
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Commission could have enforced a t  once in the courts if neither of the 
respondent railroads had appealed from it. It is expressly admitted by 
both of them that  no appeal was taken fro111 that  order. I n  consequence, 
however, of a direct application to the Corporation Commission by 
these railroads, but especially the Southern, for relief on account of 
the financial condition existing a t  the time of the order, the Corporation 
Comnlission held up or stayed its enforcement temporarily, an-ailing 
better conditions. 

The Commission's authority to make the order hereinbefore set out is 
found in C.S. 1041 and 1042. Section 1041 is as follom: " T o  require 
change, repair, and additions to stations. The Commission is empow- 
ered and directed to require a change of any station, or the repairing, 
addition to, or change of any station house by any railroad or other 
transportation company in order to promote the security, convenience, 
and accommodation of the public, and to require the raising or lowering 
of the track a t  any crossing when deemed necessary." 

Section 1042 is as follou~s: T o  provide for union depots. The Coin- 
mission is empowered and directed to require, when practicable, and 
when the necessities of the case, in their judgment, require, any two or 
more railroads which now or hereafter may enter any city or town to 
have one common or union passenger depot for the security, accommodn- 
tion, and convenience of the traveling public, and to unite in the joint 
undertaking and expense of erecting, constructing, and maintaining such 
union passenger depot, commensurate with the business and revenue of 
such railroad companies or corporations, on such terms, regulations, 
provisions, and conditions as the Commission shall prescribe. The rail- 
roads so ordered to construct a union depot shall have power to condemn 
land for such purposes, as in case of locating and constructing a line of 
railroad: Provided, tha t  nothing in this section shall be construed to 
authorize the Commission to require the construction of such union 
depots should the railroad companies a t  the time of application for said 
order have separate depots, which, in the opinion of the Commission, 
are adequate and convenient and offer suitable accon~modations for the 
traveling public." 

These sections, then, conferred the power which the Com- 
mission has heretofore exercised in this proceeding. (452) 

It is a valid exercise of legislative power, and being rem- 
edial, will be liberally construed. Dewey V .  R. R., 142 N.C. 392; Grifin 
v .  R. R., 150 N.C. 312. 

C.S. 1708, confers authority upon any railroad company to  condemn 
land for the purpose of getting to a union depot. The following order 
was made by the Commission on 10 September, 1914: 
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"Pell, Commissioner: The above entitled cause ctlme on to be heard 
upon a complaint from citizens of Selma of inadequate station facilities 
a t  the junction of defendant roads a t  that place. Evidence was taken 
and a personal inspection had by the Commission, and the fact found 
that in adequate facilities existed; therefore, i t  is ordered that the de- 
fendant railroad companies erect a t  Selma, a t  th?  junction point, a 
station adequate for the future needs of such an important junction 
point; that the yards be so graded as to afford to all passengers proper 
facilities for taking trains, and that umbrella shed be erected for the 
proper protection of the public. 

"It is further ordered that  plans for the proposed station be submitted 
to this Corporation Comn~ission by 15 October, 1914, for its approval." 

We repeat that a t  the request of the Southern Ra~lway  Company this 
order was not enforced a t  that time, the request beir g based upon finan- 
cial conditions as they were a t  the beginning of the World War. 

I n  January, 1917, the Atlantic Coast Line Railroad Company filed 
with the Corporation Commission plans for the union depot required 
to be erected by the two railroad companies by the order of 10 Septem- 
ber, 1914. These plans were submitted to the Sout'iern Railway Com- 
pany before being filed with the Corporation Coinmission, and were 
approved by that company. Thereafter, conditions still being bad, no 
further steps were taken by the Commission to enforce the order of 
10 September, 1914, until the supplemental order of 11 April, 1922, 
requiring the order to be executed by the companies. 

The order of 11 April, 1922, was the one which disposed of all the 
proceedings for State union passenger stations which had been pending 
before the Corporation Commission, i. e.,  stations a t  Kinston, Selma, 
Newton, and Plymouth. Tha t  order recites that the Atlantic Coast 
Line Railroad Company and the Southern Railway Company had pre- 
pared and submitted plans under order of the Coinmission for a new 
passenger station a t  Selma in 1917. It further recites: "Before the 
contracts were let for the construction of these depots, conditions de- 
veloped which had the effect of suspending capital expenditures for 
depot construction on practically all railroad lines in the United States. 
These conditions have been fully understood by tl-e public, which has 

with great patience accepted inadequate accommodations, in 
(453) many cases, until conditions or normal prosperity for the car- 

riers should return, when capital expenditures for such facili- 
ties could reasonably be required. The time has not yet come when the 
carriers can reasonably be expected to  enter upon a general policy of 
large expenditures for depot construction. But  in the cases we are now 
considering, where the inadequacy of facilities was pronounced and 
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definitely ascertained, after full hearing and investigation five years 
ago, we are convinced that there should be no further suspension of 
orders made a t  that time looking to the provision of adequate pas- 
senger station facilities a t  Kinston, Selma, and Newton, and orders 
will now be made for construction of these facilities as planned in 
1917, and in doing so, we wish to make acknowledgment of apprecia- 
tion of the patience and consideration which the traveling public has 
borne with inadequate facilities a t  these points, and particularly to 
the citizens of Kinston, whose depot accommodations have been most 
inadequate." 

The order itself was as follows: "Ordered, that the Atlantic Coast 
Line Railroad Company and the Southern Railway Company proceed 
with the construction of a union passenger station a t  Selma, N. C., in 
accordance with plans submitted by the Atlantic Coast Line Railroad 
Company, 9 January, 1917, and substantially on the site of the present 
passenger depot a t  Selma, and that the construction of the same be 
completed within six months from this date." 

The Southern Railway Company filed no exceptions a t  all to  the order 
of 10 September, 1914; it gave no notice of appeal to the order of 11 
April, 1922, within the statutory period required by C.S. 1097, and 
filed no exceptions within such time. That company claims that the 
time was extended by the Corporation Commission to 8 Rlay, 1922, and 
that it did file exceptions on the latter date, 8 May, 1922. It further 
claims that the Corporation Commission, on 20 May, 1922, overruled 
such exceptions, and that it, in obedience to the statute and within ten 
days of the decision overruling its exceptions, gave notice of appeal, 
and further a t  that time complied with the statute. 

This order, however, was a general one overruling exceptions in all 
cases then pending before the Corporation Commission. It is manifest, 
we think, that  the only order in the record which affected any legal right 
of the Southern Railway was that of 10 September, 1914, which was 
admittedly not appealed from. The subsequent orders were simply 
supplemental to the original order, and required no more than that order 
required, but were made after the Southern Railway Company had 
notice of the intention of the Corporation Commission to enforce the 
order of 1914, and they were made with the sole purpose of enforcing 
that order. All the delay was occasioned by the request of the Southern 
Railway Company for indulgence on account of the financial 
conditions as they had previously existed. In 1922, however, (454) 
these objections to the enforcement of the order had been 
eliminated. Both freight and passenger rates had been increased and 
the volume of business done by the Southern Railway Company and 
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its net income from such business had been materially and enormously 
increased. So, these orders were nothing but an  expression of the inten- 
tion on the part  of the Commission, under changed conditions, t o  en- 
force the order made in 1914, by cancelling the stay 

An exception, in this view of the matter, could not under our local 
law and procedure, be entered by the Southern Railway Company, and 
if it could, i t  would not by its own force bring under review of the court 
to which the case would, in a proper case and by appropriate procedure, 
be transferred, or in which i t  would be docketed for hearing, the order 
of 10 September, 1914. I t  was, therefore, vain and idle for the Southern 
Railway Company to challenge by exception the validity of the order 
the Commission made on 11 April, 1922, in the hope tha t  it mould by 
some legal legerdemain retrieve its failure to except when the order 
or judgment of 10 September, 1914, was entered by the Commission. 
The truth is tha t  these subsequent exceptions, with all due respect and 
deference to  the Southern Railway Company, are the baldest after- 
thought, and suggested, perhaps, by the intervening passage by the 
Congress of the United States of the Transportation Act of 1920, or 
what is known as the Esch-Cummings Act, which will be notice here- 
after. A t  any rate, there was no exception to the order or judgment 
of the Commission, dated 10 September, 1914, an1  i t  thereby, under 
our law and procedure, became a final judgment of the Commission, 
unimpeached and unassailable, as there is no allegation of fraud in ob- 
taining it,  or other ground in equity upon which i t  can be attacked. 

The order of 11 April, 1922, did not have the effect, under local law 
and procedure, to reopen the judgment of 1914, but was simply a notice 
to the railroad companies in all the cases then before the Commission 
relating to the improvement of stations and depots, tha t  the time for 
longer favor and indulgence had ceased by reason of the radical change 
in financial conditions, and the revival of trade and traffic, and that  the 
judgments of the Commission in all designated ca:,es must be obeyed, 
and the depots or stations improved. It would be strange, indeed, if what 
was intended solely as the discontinuance of an  ac t  of grace and favor, 
or "leniency," to use the word in the record, by the State, through its 
Con~mission, could be turned into something tha t  ai l1 thwart or defeat 
its good purpose and intention to promote the safeby, convenience, and 
comfort of its citizens, and the patrons of the railroads, by bettering the 
conditions a t  various railroad stations throughout the State, on its intra- 

state lines, and i t  will require a very clear indication of such 
(455) a purpose on the part  of the Congress of the United States 

to convince us tha t  any interference wilh such a just and 
beneficient scheme was intended by it. 
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The judgment of the Commission, dated 10 September, 1914, being 
therefore a final one, under local law and practice, and not excepted to 
a t  all, and certainly not in the proper manner, settled conclusively the 
rights of the parties thereto, and, i t  may be added, the Comn~ission had 
full and ample jurisdiction to render the judgment, as i t  did, after 
notice and hearing. The respondent, consequently, has enjoyed to the 
full the asserted right of due process, and the cognate one of the la-& 
equal protection, and is really seeking now to have more than its proper 
and equal share of both. 

And finally, we hold that  the alleged agreement on the part of the 
Commission extending the time for filing exceptions to the order of 
11 April, 1922, if ever made, did not, as a matter of law under our 
practice and procedure have the effect to grant or extend the time for 
excepting to the final judgment of this court of record entered on 10 
September, 1914. The notice or order, if i t  may be so called, of 11 
April, 1922, was not any judicial determination of the Cominmssion, 
nor was it of such nature that  it could be excepted to and appealed from. 
It was a mere notification that  the grace or favor extcnded to the rail- 
road companies had ceased and would no longer be recognized, and i t  
was a matter entirely within the discretion of the Cominission, and 
for that  reason, if for no other, was not appealable. 

Upon inspection of the statute and decisions of this Court, it will be 
seen that  an  appeal, in order to be a valid one, must have been taken 
within the tiine prescribed by law. The records of the Commission, 
~ h i c h  is made by C.S. 1023, a court of record, show no appeal taken 
by the Southern Railway Company within the statutory tiine, and it is 
suggesetd now tha t  there was a verbal understanding that  i t  should have 
further tiine, but absolutely nothing to that  effect is disclosed hy this 
record. The records must show that  an  appeal was duly taken. Houyll  
v. Jones, 109 X.C. 102, and cases there cited. 

The statutory notice of appeal is mandatory, and the time within 
which such notice may be given cannot be extended by the parties of 
record. As a matter of fact, however, there was nothing in the order of 
11 April, 1922, when interpreted in connection with the order of 10 
September, 1914, and the proceedings before the Commission, which 
a t  all affected the rights of the Southern Railway Company, and so no 
appeal would lie from that order, and we so hold. Hnrduwre Co.  v. 
R. R.. 147 N.C. 483. JF7e may take i t  as established, then, tha t  there 
was no appeal in this case, and that  the right to the mandamus under 
C.S. 1103, is a clear and established right. I n  such cases the mandamus 
issues as a matter of course. Betts  v. Raleigh. 1.22 K.C. 229: 
Edgerton v. Kirby ,  1.56 N.C. 347; see, also, Dula v. School (456) 
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Trustees, 177 N.C. 426; H a d i n  v .  Carson, 178 N.C. 431; Corporation 
Corn. v. R. R., 170N.C. 560. 

C.S. 1103, permits the mandamus asked for in {,his case, and is as 
follows: "Peremptory mandamus to enforce order, when no appeal. 
If no appeal is taken from an order or judgment of the Corporation 
Commission within the time prescribed by law, but the corporation 
affected thereby fails to put said order in operation, the Corporation 
Commission may apply to the judge riding the Superior Court district 
which embraces Wake County, or to the resident judge of said district 
a t  chambers, upon ten days notice, for a peremptory mandamus upon 
said corporations for the putting in force of said judgment or order; and 
if said judge shall find that the order of said commicjsion was valid, and 
within the scope of its powers, he shall issue such peremptory mandamus. 
An appeal shall lie to the Supreme Court in behalf of the Corporation 
Commission, or the defendant corporation, from the ~sefusal or the grant- 
ing of such peremptory mandamus." 

The Southern Railway Company, however, contends that the order 
directing the construction of this depot was one beysnd the competency 
of the Corporation Commission, since the enactment of what is known 
as the Transportation Act of 1920 (41 Statutes at Large, pp. 474 et 
seq.), and as sustaining that view, the counsel for the railroad cite 
R. R. Commission of Wisconsin v. R. R., 42 Sup. Ct. Rep., p. 232, 
and R. R. v. R. R. Commission, 221 Pac. (Calif.), 13. 460. 

This suggestion, with all due respect,, as we sut~mit, disregards the 
facts of this case. This station a t  Selma is necessary for the convenience 
of the people who use the Southern Railway for transportation from 
point to point within the State. That  portion of the Southern Railway 
which passes through Selma is one of its branches t h ~ t  runs from Golds- 
boro, N. C., to Greensboro, N. C. (As the terminus a quo and the 
terminus ad quin), and consequently it is wholly an intrastate line, and 
a part of the North Carolina Railroad leased to it, and operated 
solely in this State. It carries no passengers w i t h u ~ t  the State, taken 
on a t  Selma, but only to local points. This is necessarily true from the 
fact that the Selma station is located upon the direct north and south 
main line of the Atlantic Coast Line Railroad Company. A passenger 
would, in preference to the Atlantic Coast Line, take the Southern a t  
Selma and travel 130 miles to Greensboro before commencing his 
northern journey. This, also, would apply to the passenger d 1 o  wished 
to go south. So far as the station at  Selma is concerned, then, i t  is for 
the convenience and comfort of local passengers. If the Southern's 
part  of the  cost of erecting this station should prove to be $25,000, 
i t  could in no sense be a direct burden upon interstate corn- 
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merce, and in no sense an  undue, unreasonable, and unjust (457) 
discrimination against interstate commerce within the prin- 
ciple of the Wisconszn Intrastate Rates Case, supra. Chief Justice Taft ,  
as is usual with him, favors us with a very clear and able cliscuosion of 
this question as to interstate and intrastate commerce, and closes the 
opinion as follows: "It is said tha t  our conclusion gives the Commis- 
sion unified control of interstate and intrastate commerce. It is only 
unified to the extent of maintaining efficient regulation of interstate 
coninierce under the paramount poxer of Congress. It does not involve 
general regulation of intrastate commerce. Action of the Interstate 
Commerce Commission in this regard would be directed to substantial 
disparity which operated as a real discrimination against an obstruc- 
tion to interstate commerce, and must leave appropriate discretion to 
the State authorities to deal with intrastate rates as between them- 
selves on the general level which the Interstate Con~n~erce  Coinmission 
had found to be fair to interstate commerce." 

I t  appeared as a fact in tha t  case that  the difference between the intra- 
state rates fixed by the State of TT'isconsin and those fixed by the Inter- 
state Commerce Con-nnission resulted in the loss to the railroad involved 
of $6,000,000 per year. I n  the S e w  Yorlc case, supra, i t  would have 
been $12,000,000. It was in thi- enormous disproportion that the 
Suprcnle Court  of the United States found the discrimination against 
interstate commerce. 

As pertinent to this part of the discussion, we refer to Ruling Case 
L a ~ y ,  vol. 5, title "Commerce," p. 702, sec. 15, which reads as follows: 
"In the exercise of the police power, the states or their municipalities 
may enact statutes and ordinances to protect the public health, the public 
morals, the public safety, and the public convenience; tha t  is, they may 
adopt any legislation or regulation for any of those purposes and relative 
to interstate or foreign commerce, provided 5uch laws or ordinances are 
local in their character and affect interstate commerce incidentally only, 
and especially is such a polver favorably recognized when it is so exer- 
cised as to be an  aid to such commerce. I t  has even been said by the 
Supreme Court of the United States that  the proper exercise of the 
police power is not only a right of a state, but that  a state is under an 
obligation to establish such regulations as are necessary or reasonable 
for the xelfare and safety of all tioniiciled within its limits. A statute, 
however, purporting to have been enacted to protect the public health, 
the public morals, the public safety, or to scrve the public convenience 
must have some real or substantial relation to  those objects, and cannot, 
in any event, be allowed to operate so as directly to burden or trammel 
interstate or foreign commerce, or to trench upon those subjccts which 
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are national in their character and which are within the ex- 
(458) clusive power of Congress to regulate. A presumption may and  

should be indulged that  a statute was enacted in good faith, 
for any of the purposes for which this police power can be exercised, 
but its operation and validity must bcb determined by its natural and 
reasonable effect. The exercise of the state's police power must yield 
when it comes in conflict with an affirmative exercise by Congress of its 
power to regulate commerce, but  in the application of this principle of 
supremacy of an act of Congress in a case where the state law is bu t  
an  exercise of this reserved power, the repugnance or conflict should be 
direct and positive, so that  the two acts cannot be reconciled or con- 
sistently stand together. The reference a t  this place to the police power 
of the states must necessarily be general, and merely suggestive, as t h e  
discussion throughout the article hereafter of the different subjects of 
regulation has relation largely to the exercise of this power with refer- 
ence thereto, and to the power of the states to legislate with respect to 
their purely local concerns incidentally affecting con~merce." 

Just  in this connection we wish again to call attention to a portion of 
the order of the Corporation Commission made on 1 1  April, 1922: "The 
time has not yet  come when the carriers can reasonably be expected t o  
enter upon a general policy of large expenditures for depot construction. 
Bu t  in the cases we are now considering, where the ~nadequacy of facili- 
ties was pronounced and definitely ascertained afler full hearing and 
investigation five years ago, we are convinced that  there should be n o  
further suspension of orders made a t  that  time looking to the provision 
of adequate passenger stations." 

I t  is apparent from this that  the Corporation Commission had not 
entered upon any large scheme compelling the erection of stations a t  
local points or union stations a t  connecting points. It was dealing with 
and purposed only to deal with those necessary stations, the condition of 
which had so taxed the patience and disappointed the just expectations 
of travelers in Korth Carolina. There can be no claim, then, upon this 
record that  there has been any discrinlination against interstate com- 
merce, or any such wholesale requirement of the construction of new 
stations as to impair materially the income of railroads engaged in inter- 
state commerce. The particular station involved, as we have shown, so 
f a r  as i t  concerns the Southern Railway, is one which interstate travelers 
scarcely use. 

The headnote to the California case cited by the counsel for the 
Southern Railway Company sufficiently shows the extent and scope of 
tha t  decision: "Interstate Commerce Act, sec. 5 ,  par. 1, subds. 4, 5,  
as amended by Transportation Act, 28 February, 1920, sec. 407, and 
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sec. 15 a ,  as aided by sec. 422, extending the powers and duties of the 
Interstate Commerce Commission, sec. 1, subd. 3, as amended 
by sec. 400 and subds. 10, 15, 18-20, as amended by sec. 402, (459) 
~nvesting the Commission with powers over the changes in lines, 
tracks, etc., of railroads engaged largely in interstate commerce, sec. 1, 
subds. 21, 22, as amended by sec. 402 and sec. 3, subds. 3, 4, as ainended 
by sec. 405, limiting the extension of authority of the Commission to 
railroads wholly within the state not operated as part of the general 
systems, gives power and authority over the matter of union terminal 
depot facilities of railroads, largely engaged in interstate commerce, to 
the Interstate Commerce Con~n~ission,  and by the act the State Rail- 
road Coinmission has been divested of the power over the subject." 

It is manifest, we think, from this tha t  the California Court was deal- 
ing with an  entirely different situation from that  presented in this case. 
The Transportation Act of 1920 expressly dealt with terminals and the 
laying of tracks to those terminals. Chief Justice Taf t ,  in his opinion 
in the Wzsconsin Passenger Rate case, refers to that  fact as follows: 
"The act  sought to avoid excessive incomes accruing, under the operation 
of section 15 a ,  to the carriers better circumstanced by using the excess 
for loans to the others and for other purposes. The act further put 
under the control of the Interstate Commerce Commission, first, the 
issuing of future railroad securities by the interstate carriers; second, 
the regulation of their car supply and distribution, and the joint use of 
terminals; and third, their construction of new lines and their abandon- 
ment of old lines. The validity of some of these provisions has been 
questioned. Upon that  we express no opinion. We  only refer to them 
to show the scope of the congressional purpose in the act." 

We have examined the act of 1920 carefully, and we do not find any 
provision therein which grants to the Interstate Commerce Con~n~ission, 
either expressly or by clear implication, the  power, or which makes it its 
duty, to require the erection of passenger stations. I t  is not claimed 
in this case that such an  order has been made by the Interstate Commerce 
Commission. The right of the State, then, to act  in this particular is 
expressly preserved to i t  by the Transportation Act of 1920, sec. 402, 
subset. 17 (41 Stat. a t  Large, p. 477), as follows: Provided, however, 
that  nothing in this act shall impair or affect the right of a state, in the 
exercise of its police power, to require just and reasonable freight and 
passenger service for intrastate business, except in so far as such require- 
ment is inconsistent with any lawful order of the Cominission made 
under the provisions of this act." 

I t  is noticeable that  the Corporation Commission expressly disclaimed 
any intention or purpose to require the railroads in this State to enter 
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upon a general system of station or depot improvement. It is simply 
requiring them to perfect and complete improvements found necessary 

eight and one-half years ago. If all of these improvements are 
(460) made as ordered by the Comn~ission, there could, by no pos- 

sibility, be any decreasing of the incomes of these railroads in 
such way as to constitute the expenditure a burden upon interstate con+ 
merce or impair the ability of the railroads to serve the public in such 
interstate commerce. 

Further discussing the act of the Congress of 1920, therein designated 
as the "Transportation Act," or the "Esch-Cummins Act," we say in the 
beginning that that act was approved 28 February, 1920, and its terms, 
and the language used by the Congress, indicate idearly the purpose 
that i t  should have a prospective operation. It looks to the future and 
not to the past. At least, this is the general rule, says a great law- 
writer, that acts of the Legislature will not be so construed as to make 
them operate retrospectively, unless the Legislaturcb has explicitly de- 
clared its intention that they should so operate, or unless such intention 
appears by necessary implications from the nature and words of the act 
so clearly as to leave no room for a reasonable doubt on the subject. 
The reason for this rule is the general tendency to regard retrospective 
laws as dangerous to liberty and private rights, on account of the liability 
to unsettle vested rights or disturb the legal effect oE prior transaction.. 
"Retrospective laws being in their nature odious, it ought never to be 
presumed the Legislature intended to pass them, where the words will 
admit of any other meaning." "Legislation of this character is exceed- 
ingly liable to abuse, and it is a sound rule of construction that a statute 
should have a prospective operation only, unless its terms slio\~ clearly 
a legislative intention that i t  should operate retrospectively." Generally, 
when the Legislature designs that a statute shall operate upon past or 
present facts or transactions as well as upon f u t ~ r e  transactions, its 
intention in that regard will be expressed by apt wsrds. Black on Int. 
of Laws (1896), pp. 250-252. And the same is laid down in another 
treatise which has met with high commendation and much approval, as 
follows: "Purely retrospective laws involve the exercise of judicial 
rather than strictly legislative power. Operating riot only on future 
rights and liabilities, but also no matters that occurred, or rights and 
liabilities that existed before the time of enactment, they pronounce 
judgment on what was done before their enactment. Every law that 
takes away or impairs rights that have vested under existing laws is 
generally unjust, and may be oppressive. Hence, such laws have always 
been looked on with disfavor. It is a maxim, which is said to be as 
ancient as the law itself, that a new law ought to be prospective, not 
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retrospective, in its operation (nova  constitutio futuris formam inponere 
debet non  prateri t is) .  The objection to retroactive legislation has also 
been expressed in the maxim Leges quae retrospiciunt raro, et magna 
c u m  cautione sunt adhibend@ neque enim Janus locatur in Legibus, 
'laws which are retrospective are rarely and cautiously re- 
ceived, for Janus has really no place in the laws.' The Ameri- (461) 
can constitutions have invariably imposed limitations on this 
class of legislation. While the Constitution of the United States and 
the constitutions of many of the states contain no provisions directly 
forbidding retrospective laws, such laws are void if they impair the 
obligation of contracts or vested rights. Even though the Legislature 
may have the power to enact retrospective laws, a construction which 
gives to a statute a retroactive operation is not favored, and such effect 
will not be given unless i t  is distinctly expressed or clearly and neces- 
sarily implied that the statute is to have a retroactive effect. There is 
always a presumption that statutes are intended to  operate prospectively 
only, and words ought not to have a retrospective operation unless they 
are so clear, strong, and imperative that no other meaning can be 
annexed to them, or unless the intention of the Legislature cannot be 
otherwise satisfied. Every reasonable doubt is resolved against the retro- 
active operation of a statute." 25 R. C. L., a t  p. 785, sec. 35 e t  seq. But  
authorities substantially to the same purport could be greatly multi- 
plied. Cooley Const. Lim., 370. This rule against retrospective laws is 
not only of great antiquity and dignity in the English law, but is also 
recognized in various foreign systems. I t  was a part of the imperial 
Roman law. "Leges e t  constitutiones futuris certunz est dare formam 
negotiis," etc. Codex Lib. I ,  title 14, sec. 7. It is so provided in the Civil 
Code of France, art. 2 ;  Black's Int. of Lams, p. 251, note 11. 

We do not even suggest or intimate that any right has become vested 
by the proceedings before the State Corporation Commission, but courts, 
we believe, will apply as nearly as they properly can this principle in 
the construction and operation of statutes, both Federal and State, 
because it is so just, fair, and right that i t  should prevail, and especially 
so when the proceedings have finally passed or culminated unto a solemn 
judgment of the tribunal having full jurisdiction as a court of record 
to hear evidence, as was done, and adjudge according to the lam and the 
rights of the parties under it. 

There is absolutely nothing, as we think, in the contention of the 
respondent that, what i t  calls the order of 11 April, 1922, was, or was 
intended to be, a revival or reinstatement of any right they had lost by 
waiver or surrender, for under a proper construction of the statute of 
this State relating to the Commission and regulating the proceedings in 
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that  court, i t  was nothing more, and was not intended to be anything 
more, than a mere notification to the respondents that  the stay or 
execution i t  had granted, not as being a t  all compulsory upon it,  but as a 
mere act of grace or favor to them in view, and in lenient consideration 
of their embarrassed financial condition growing out of the war and the 

operations of their lines or systems by the Government must 
(462) cease and thereafter be of no effect. The re:,pondent has given 

far  too technical a construction of the actings and doings of 
the North Carolina Corporation Commission. It has really done nothing 
more than indulge or accommodate the respondent, and while the mem- 
bers of tha t  honorable body are benevolently disposed sometimes to 
extend rather too liberally or generously favors to counsel or parties, 
which may prove to be detrimental to the public good, or the promo- 
tion of its interests, we are quite sure they did not intend to do so in 
this case, nor did they suppose, or for a moment anticipate, t ha t  either 
of the respondents would attempt to turn into an acvantage what was 
intended merely as an act  of grace, or leniency, in dealing with the 
question before it, because of the financial stress and embarrassment of 
the railroad companies consequent upon the late war, and seek pro- 
tection and refuge in an  appeal to a law passed lclng since the final 
judgment was rendered by the Commission, but which fortunately has 
no application, near or remote, t o  this case, as can be easily shown. 
The Esch-Cummins Act, designated in the ac t  itself as the ('Transporta- 
tion Act of 1920" (U. S. Statutes a t  Large, vol. 41, Public Laws (Pa r t  1 )  
of the 66th Congress, p. 456 et seq., applies to terminals and terminal fa-  
cilities (sec. 400 ( 3 ) ,  p. 474), and while the respondent, by reasoning, 
which with deference we say is not a t  all logical or clear, attempts to ex- 
tend this plain and perfectly understandable provision to the Selma sta- 
tion and the connection a t  that place, i t  is manifest that  no provision or 
clause of tha t  subdivision of the act, or any other similar expression of the 
act, was intended to have any such application or meaning. The lan- 
guage simply means what i t  says, and nothing more and nothing 
otherwise, and the argument that  the expenditure necessary to make 
the station construction and improvement required will so tax the re- 
sources of the respondent that  i t  will be disabled to c,arrg on its general 
traffic, or to perform its other duties, and will be impracticable without 
substantially impairing the ability of a carrier to handle its own normal 
business adequately. Bu t  i t  must be understood and emphasized just 
here tha t  this reference to the "impaired ability" of the carrier in the 
act refers only to  "terminal facilities," and is not niade applicable to 
those along the line or route of carriage or transportation. The respond- 
ent relies on this provision in the  act, as if i t  did apply to the kind 
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of station and other facilities a t  Selma, which are not terminal in 
character, but  take i t  that i t  does, we see that  there mill be no such 
impairment of the carrier's ability in the performance of its general 
or specific duties to the public. The effort of the respondent to show 
that i t  will is not only feeble, but  utterly impotent and unavailing. 
The record shows the contrary, and the carriers' resources are constantly 
increasing. 

We  might take up the provisions of the act of 1920 in de- 
tail, but such a consideration of i t  would lead merely to the (463) 
same conclusion, that  enforcing the judgment of the Com- 
mission will not have the effect "to burden or trammel interstate or 
foreign commerce, or to trench upon those subjects, which are material 
in their character, and which are within the exclusive power of Con- 
gress to regulate," as was said supra in 5 R. C. L., pages 702, 703, and 
70-1, but it would rather have the opposite effect and tend to be an 
aid to commerce, and so, as the books and authorities all state, should 
receive from the courts favorable recognition, especially when there 
can be harmonious operation of both systems of l a w .  

ltTe have carefully read and considered the authorities relied on by 
the respondent, in connection with its construction of the Transportation 
Act of 1920 (Esch-Cuinmins Act) ,  and are unable to see how they apply 
here, or have any helpful bearing upon the questions raised in this 
record. The California case idtchzson, etc., Company v. Railroad Com- 
mission, 211 Pacific Reporter, 460) discusses and decides questions 
totally different from those under consideration here, which we have 
fully shown above in referring to the provisions of the Transportation 
Act of 1920, as to terminal facilities. The same may be said of respond- 
ent's answer to  the citation by Rlr. S a s h ,  Assistant Attorney-General, of 
310. Pac. Radroad Co. v. Larabee F l o w  Mills Co., 211 U.S. 612. The 
citation by  respondent, the Southern Railway Company, of Railroad 
Commission of TYisconsin v. Chicago, etc., Railroad Company, 257 U.S. 
563, is equally unfortunate, and the quotation from the opinion of Chief 
Justice Taf t  docs not prove anything uqeful to the respondent in this 
case. He  said: "It is manifest from this very condensed recital that  
the act made a new departure. . . . The neJv measure imposed an 
affirmative duty on the Interstate Commerce Commission to fix rates 
and to take other important steps to maintain adequate railroad service 
for the people of the United Stateq. This is expressly declared in 
section Iv5a to be one of the purposes of the bill." And the contention 
that  rates are inseparably connected with and conditioned upon "efficient 
and economical management and reasonable expenditure for maintenance 
of way, structures and equipment" by interstate railroads, indicates that  
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Congress has occupied the field of carrier expenditure for such facilities 
as depots, certainly a t  junction points between two interstate railroads, 
and the State power must be subordinated to the Congressional definition 
of carrier duty, does not, if true, advance the respondent one single step 
towards the goal it is seeking to reach, and is witqout any significance, 
if not entirely irrelevant to a discussion which is pertinent to the case. 
It all may be fully granted or conceded, and yet we find i t  proves nothing, 
if the last quotation from respondent's brief does not contain a compl~te 

non sequitur. Some of its general assertions may be admitted 
(464) without in the least impairing the strength or logical correctness 

of our conclusion or the argument that supports it. 
While the Esch-Cummins bill was being debated on the floor of the 

House of Representatives, Congressman McClintic of Oklahoma offered 
the following amendment (Congressional Record, 15 November, 1919, 
p. 9067): "Provided further, that the Commission is hereby given au- 
thority to require a carrier to maintain his present arrangement or 
to make new arrangements relative to the joint use of depots, upon such 
terms as shall be found by the Commission to be just and reasonable. 
No carrier shall be allowed to discontinue the use of a depot in connec- 
tion with another carrier until proper application has been made to the 
Commission." The purpose of this amendment, as explained by Con- 
gressman McClintic (pp. 9067-9068) was to give the Interstate Com- 
merce Coinmission jurisdiction over union passenger depots, largely for 
the purpose of preventnig the railroad companies f-om tearing apart the 
unification of passenger depots so extensively established by the govern- 
ment during the Federal operation of the railrcads. Chairman Esch 
opposed the adoption of the amendment on the ground that jurisdiction 
over such matters had always been vested in th? various states, and 
should continue to be exercised by them. Chairman Esch said (Con- 
gressional Record, 15 November, 1919, p. 9068): "Mr. Chairman, the 
matter which the gentleman from Oklahoma se~:ks to reach by his 
amendment lies almost wholly within the police power of the several 
states. There have been amendments offered to t h ~  bill seeking to pre- 
serve such police powers. The committee in framing the bill has sought 
not to encroach upon such powers. The matters of depots and joint 
use of depots is practically in the jurisdiction of the state commissions, 
and all but one of the states have such commissions. In such small 
matters the detail should be left within the jurisdiction of the state 
authorities, who know the situation, know the cbonditions, and know 
how best to meet the needs. There is, however, a provision in this bill 
providing for the joint use of terminals." Mr. McClintic thereupon 
offered to withdraw the amendment, but another member insisted on 
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having a vote thereon. Thereafter his amendment, which mould havc 
conferred upon the Interstate Commerce Comnlission jurisdiction over 
union passenger depots, was rejected (Congressional Record, 13 Novem- 
ber, 1919, p. 9071). This would seem to indicate tha t  the Congress saw 
fit to leave the Federal Comn~ission without jurisdiction, understanding 
that  the matter of union stations would continue within tlie jurisdiction 
of the state coinn~issions. 

The propriety of referring to  statements made by a committer member 
in charge of a bill, of course, is well recognized. See Church of the 
Holy Trinzty v. United States, 143 U S .  437; Cnzted States v. 
St. Paul, etc., Razlway, 247 U.S. 310; Duplex Prtntzng Co. v. (465) 
Deering, U. S. Supreme Court Advance Opinions, 1020-21, 
page 176; also the Wisconsin Passenger Fare case. 

We  would also call attention to the following language in State of 
Texas v. Eastern Texas R.  R. Co. (decided in March, 1922): "As a 
whole, these acts show that what is intended is to regulate interstate 
and foreign commerce, and to affect intrastate commerce only as that  
may be incidental to the effective regulation and protection of commerce 
of the other class. They contain many manifestations of a continuing 
purpose t o  refrain from any regulation of intrastate commerce, save 
such as is involved in the rightful exertion of the power of Congress 
over interstate and foreign commerce." 

The construction of a union station may  be necessary for purposes of 
intrastate commerce. If Congress has refrained from any regulation of 
such commerce, and has left to the state, in the exercise of its police 
power, the right to require reasonable provision for intrastate passenger 
business, then the state must have the power to require tlie con~truction 
of such station, especially as i t  will not interfere with interstate com- 
merce, but  rather will tend to  aid it. 

The contention of the respondent railway company comes to this, that  
the Congress, in passing the Transportation Act of 1920 (Esch-Cunimins 
Act), intended to give it,  not only a retrospective meaning and significa- 
tion, but such a retroactive effect t ha t  it would reach back and upset 
even solemn and well considered judgments and final determinations of 
courts of record, made upon ample evidence after full argument and 
consideration, and which adjudicated upon the rights of the parties as 
to all qucstions involved in the litigation. We  have seen by his own 
clear and uninistakable utterances that  its author, or, a t  least, one of its 
authors, repudiated such a suggestion while the law was in the making, 
when he indicated that  i t  was intended, as little as possible, to interfere 
with the free action of the states in the enforcement of their police 
regulations, and only to intervene when imperatively demanded for the 
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enforcement of the Federal law as to interstate cmmerce  or its protec- 
tion and preservation for full operation where required. We cannot 
think, upon a bare inspection of that  much discussed and criticised law, 
that the Congress intended it should have such Ear-reaching effect and 
consequences, and that  i t  should obstruct the State Corporation Com- 
mission in the exercise of its proper and legitimate functions, and espe- 
cially when it was not interfering with interstate commerce, but pro- 
ceeding in aid of i t  and for the advantage and convenience of the public. 
Legislation construed to have the opposite meaning would be considered, 
not only as unusual, but  as startling. R .  R. v. Railway Commission, 

211 Pacific Reporter, KO. 3, Feb., 1923, p. 460, and the Wis- 
(466) consin case (Railroad Comrnzssion v. R .  R., 42 Supreme Court 

Reporter, 232), do  not conflict with our view of the matter, 
nor do they, or other cases cited, militate against it, but  are easily recon- 
ciled with it,  when properly construed. Referring; to R. R ,  v. Larabee 
Flour Mills, 29 Supreme Court Reporter, 214, the Court, in R. R .  u. 
Railroad Commission, supra, says, a t  p. 464 of Sup. Ct.  Reporter: "That 
case held that  the mere delegation by Congress Lo the Interstate Com- 
lnerce Coinmission of power to act in a given matter did not prevent 
such action by the state authorities unless the Commission had taken 
action in the particular matter involved, quoting therefrom the follow- 
ing: 'Cntil then the authority of the state in merely incidental matters 
remains undisturbed. I n  other words, the mere grant by Congress to 
the Commission of certain national powers in respect to interstate com- 
merce does not of itself, and in the absence of action by the Commis- 
sion, interfere with the authority of the state to make those regulations 
conducive to the welfare and convenience of its c~tizens.' " And just be- 
fore it had reached the quoted passage, the Court further said, referring 
to the Esch-Cummins Law or Transportation Act of 1920: "The trans- 
portation Act of 1920, sec. 405. amended the second paragraph of see- 
tion 3 of the Interstate Commerce Act to provide: 'All carriers engaged 
in the transportation of passengers or property, subject to the provisions 
of this act, shall, according to their respective powers, afford all reason- 
able, proper, and equal facilities for the interchange of traffic between 
their respective lines, and for the receiving, forwarding, and delivering 
of passengers or property to  and from their several lines and those con- 
necting therewith, and shall not discriminate in their rates, fares, and 
charges between such connecting lines in the distribution of traffic that  
is not specifically routed by the shipper.' " The provision of the law, 
though, is otherwise in the case of terminals and in some other respects 
not applicable here. It must be noted carefully tha t  the railroad ?om- 
pany, which is interstate in character, to wit, the Atlantic Coast Line 
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Railroad Company, is not the resisting party, in this case, but  i t  is only 
the local or intrastate, company, the Southern Railway Company, whose 
line extends from Charlotte, N. C., to Goldsboro, N. C., and is therefore 
wholly within this State, whatever significance that  may have in the 
decision of this appeal, which i t  is unncessary to discuss now. 

,4nd again, if the respondent's contention is the correct one, then the 
jurisdiction of the Interstate Commerce Commission will be so extensive, 
and its work resulting therefrom, covering every one of the forty-eight 
states of this Union, will be so enormous and overwhelming as to render 
i t  utterly impossible for that  Commission to perform it, so much so tha t  
i t  would be vain and idle to attempt it. 

I t  is said in Fuller on Interstate Comn~erce, p. 100-101: ''The 
ac t  to regulate commerce extends to and covers all terminal (467) 
facilities which, though entirely within a state, are used wholly 
or partly in the operations of interstate commerce. The Supreme Court 
has held that  Congress has not so taken over the whole question of 
terminals, switching trackc, d i n g s ,  etc., of interstate railroads as to 
invalidate all state regulations relative to the interchange of traffic." And 
the author cites for this text, Gr. Trunk Railzcay v. Mich. R. Commis- 
sion, 231 U.S. 457 (58 L. Ed . ) ,  310, and quotes therefrom as follows: 
"One defense interposed was that  such an order amounted to state inter- 
ference with interstate commerce concerning which Congress had already 
legislated and that  i t  was therefore void. The Court said: ' I t  is contended 
that  the order is an interference with interstate commerce. The condi- 
tention is premature if not without foundation. . . . We will not dwell 
on the contention of appellants tha t  Congress has taken over the whole 
subject of terminals, team tracks, switching tracks, sidings, etc. We 
need make no other comment than i t  cannot be asserted as a matter of 
law that Congress has done so;  and where the accommodation between 
intrastate and interstate commerce shall be made, we are not called upon 
to say on this record," citing R. R. v. D e  Fuentes (La. R .  R. Com.), 
236 U.S. 157. 

I t  will be noticed in the Esch-Curnmins Act that  in withholding power 
from the local commission, the reference distinctly is to terminals and 
terminal facilities, and not to stations and statlon facilities, such as we 
have here, and this position does not conflict with the settled law in 
respect to interstate commerce, t ha t  where i t  applies, the Congress and 
not the state is entitled to prescribe the final and dominant rule. What 
we have said in this connection harmonizes with our view as to the 
meaning of the Esch-Cummins Act (Transportation Act of 1920) with 
respect to the contention impliedly advanced by the respondent, that  the  
act has the effect to annul the judgment of our Corporation Commission, 
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a court of record by virtue of our statute, whereas it is clear, we think, 
that  such retrospective effect was not intended to 'be carried so far, but 
not that the Congress did not have the power to give it such an effect, 
which, for our present purpose, we may fully con~xde. This distinction 
is important. I t  is a question of construction if liewed in this aspect, 
and not of power, and we are admonished that an intention to give the 
act the effect of undoing transactions completed in the past "must appear 
explicitly, or by necessary implications, from the nature and language 
of the act, so as to leave no room for a reasonable doubt on the subject." 
If any such suggestion had been made in either of the legislative bodies, 
as we may judge, from what was said there, the act, as thus worded and 
intended, would not have received approval by the Congress. 

We conclude, therefore, that the people of Selma, being the 
(468) patrons of the two railway companies a t  that place, have shown 

themselves entitled to a better station building and station 
facilities at  Selma, both upon the facts and by final judgment of a 
court of record competent, at  the time, to try, and having full jurisdiction 
to try and pass upon the issues raised between the parties, and to render 
a binding judgment thereon. 

The record states that there are four or more caschs in different sections 
of the State which have pended for some time. 13ut, as they are not 
before us, we refrain from expressing any authoritative oninion in 
regard to them, and me do not know judicially, or ?ven otherwise, as we 
are not apprised, that the cases are wfficiently identical, in fact and 
law, for any expression of our views concerning them. If this decision 
furnishes any aid in their adjustment, well and good, but the settlement 
of them must be left strictly to the parties affected by them. 

As to the contention that the Southern Railway Company is not the 
owner of the station a t  Selma, but only a lessee from the other companv, 
we can only suggest that,  nevertheless, i t  is its station, and so used by it, 
and being a lessee does not relieve the Southern Railway Company of 
its duty to maintain a station there, fit for the public to use, and suffi- 
ciently convenient and comfortable for such purpose. It cannot escape 
the performance of this plain dutv by such a plea as the one set up, and 
if it will not perform it, i t  can be made to do so by order of our Corpora- 
ration Commission, and the judgment of the Court, if any appeal be 
taken. 

It will be observed upon even a casual reading of this opinion that 
we have laid the principal stress upon the provision of the Esch- 
Cummins Act (Transportation Act of 1920), confining, as we interpret 
it, the jurisdiction of the Interstate Commerce Cornmission to terminals 
and terminal facilities, or things to be done which are identical to the 
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same. This of itself affirms the judgment, but we think i t  best and 
deferential to counsel who argued the case on other grounds so strenu- 
ously and zealously to consider their positions, in the Court's opinion, 
although we are satisfied those positions are not well taken. 

In  no view we are entitled to take of this case can we decide that there 
was any error in the well considered decision of Judge Cranmer, requir- 
ing the judgment of the Commission to be enforced by a peremptory 
writ of mandamus. Ordinarily, and usually, the writ is issued in its 
alternative form, but here we have heard the evidence and fully con- 
sidered the defenses set up by the respondent in excuse for its failure to 
comply with said judgment of the Commission, and the alternative form 
of the writ, intended to give the respondent opportunity to be heard 
before compelling absolute obedience to the judgment and the writ, is 
dispensed with, as the reason for issuing the writ in that form 
has ceased to exist. (469) 

I t  is therefore our conclusion that there was no error in the 
judgment of the lower court, as rendered by Judge Cranmer, and we 
must therefore affirm it, and as suggested in the "Selma Railway Con- 
nection Case'' (Corporation Commission v. R. R.), 137 N.C. 1, this 
Court has the power, if it so elects, to enter judgment here, instead of 
remanding the case a t  the present time. It is therefore ordered that final 
judgment be entered here to the effect that a peremptory mandamus be 
issued from this Court compelling the respondents, Southern Railway 
Company and Atlantic Coast Line Railroad Company (by its consent 
and agreement), to comply a t  once with the judgment of the State 
Corporation Commission and any orders heretofore made by i t  in aid 
of said enforcement, and the said defendants (the two railroad com- 
panies) will prosecute the work of constructing said station, and in 
other respects as designated in the order of the Commission, with rea- 
sonable diligence until the same is finally completed. And for the pres- 
ent, a t  least, this cause will be retained in this Court for such further 
orders and directions as in the opinion of the Court may be required. 

Affirmed. 

WALKER, J .  The application for a writ of certiorari in the above 
entitled cause to bring up the case, by way of appeal, from the State 
Corporation Con~n~ission, having been fully argued and considered by us, 
is hereby denied. 

Motion denied. 
HOKE, J., concurring: I concur in the disposition made of these 

appeals for the reason that, in my opinion, the recent Transportation 
Act referred to does not, and does not intend to, withdraw from the state 
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commissions having charge and control of the subject the power to make 
adequate regulation and provision for the establishment of passenger 
stations for intrastate travel, assuredly so except a t  terminal stations 
where the particular order or regulation is of such magnitude as to 
impose a substantial burden on interstate commerce, and that fact is 
established and made effective by appropriate proceedings instituted 
before the Interstate Cominerce Commission. 

I am authorized to say that Associate Justice Stacy concurs in this 
view. 

Cited: Grocery Co. v. Hoyle, 204 N.C. 112; Utlities Corn. v. Coach 
Co., 218 N.C. 240; Utilities Com. v. R. R., 224 N.C. 765; Mason v. 
Comrs., 229 N.C. 628; In re Application for Reassignment, 247 N.C. 420. 

.J. W. HUIlIS v. WESTERS UKIOR' TELEGRAPH COhIPASP. 

(Filed 26 May, 1923.) 

1. Telegraphs-Telephones-Failure to  Deliver Message-h'egligence- 
Evidence-Nonsuit-Questions fo r  <Jury-Trials 

In an action ngainst a telegraph company to recol-er damnges for mental 
anguish for failure to deliver, with reasonable rlroniptness, a telrgram 
announcing the death of the mother of the sender and sendee, stating the 
tiuie of the funeral, there was evidence tending to show that the defend- 
ant's operator accelrted the telegrani. charges prepaid, to forward it over 
its own lines and complete the delivery by local long-distance telephone. 
but that the addressee had no telephone: that the operator a t  the point of 
delivery was informed that he v a s  out of town, and without further effort 
to deliver, telephoned a service message to that effxt,  which was sent by 
defendant over its telegraph line to the initial point. This telephone 
operator testified thnt she would hart. made further effort to deliver the 
telegram had she been informed of its contents. After some delay. the 
telegra~n was niniled to the addressee, who received it too late to attend 
the fnneral. There wns evidence that hnd the telegram been mailed in a 
renwnahle time after its receipt a t  destination, the addressee could and 
would have attended the funeral: Held ,  the defendant's motion to non- 
suit, considering the eridence in the light most favorable to  the plaintiff. 
was properly denied. 

2. Appeal and Error-Verdict-Excessive Damages. 
The rrrdict of n jury will not be disturbed on rippeal to the Supreme 

Court as being excessive when it is not made to appear that it was the 
result of passion or prejudice, or clearly or grossly excessive. 
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APPEAL by defendant from Finley, J., a t  December Term, 
1922, of RANDOLPH. (470) 

Civil action for damages, tried upon the following issues: 
"1. Did  the defendant negligently fail to transmit and deliver the 

telegram from Troy, ?;. C., as alleged in the complaint? Answer: 'Yes.' 
"2. Did the defendant negligently fail to d e l i ~ e r  a service message to  

the sender, as alleged in the complaint? Answer: 'Yes.' 
"3. What damage, if any, is the plaintiff entitled to recover of the 

defendant? Answer: '$1,250.' " 
Judgment on the verdict for plaintiff. Defendant appealed. 

Hammer & Moser for plaintiff. 
J .  A. Spence and Tillett & Guthrie for defendant. 

STACY, J. This case was before us a t  the Fall Term, 1921, and is 
reported in 182 N.C. 541. A new trial having been granted on the first 
appeal, the case was tried again a t  the Decemt~er Term, 1922, of Ran- 
dolph Superior Court, and resultcd in a verdict for the  plaintiff as above 
set out. On the argument before us in the present appeal, defendant 
relied chiefly upon its exception to the overruling of its mo- 
tion for judgment as of nonsuit. Viewing the evidence in its (471) 
most favorable light for the plaintiff, the accepted position 
on a motion of this kind, me find the following facts sufficiently estab- 
lished, or as reasonable inferences to be drawn from the testimony: 

The telegram in question, a death message, was delivered to the de- 
fendant's agent a t  Troy, N. C., on 26 December, 1919, a t  5:12 p. m., 
reading as follows: "J. W. Hulin, Denton, N. C. Mother is dead, be 
buried 2 o'clock ~~~~~~~~~. (Signed) A. W.  Hulin." The defendant, 
having no telegraph office a t  Denton, informed the sender that the mes- 
sage would go to Salisbury and the agent there would take it up over 
the long-distance telephone. Whereupon, Frank Hulin, who sent the 
telegram a t  the request of his father, A. W. Hulin, paid the agent a t  
Troy for the telegram and for the long-distance call from Salisbury to 
Denton. The message reached Salisbury in about 20 minutes; 3 minutes 
later a long-distance call was made over the telephone by the Salisbury 
operator for the plaintiff a t  Denton. Within 5 minutes thereafter, the 
telephone operator a t  Denton reported that  the plaintiff had no tele- 
phone, and that  no one near him had a telephone. The importance of 
the message was not disclosed to the telephone operator a t  Denton, and, 
on being asked if he would have made any special effort to locate the 
plaintiff had he known the character of the message, replied: "I'd 
have tried to have located him, of course, I 'd have tried. I called John- 
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son's store and asked if they knew where Mr. Hullin was and they said 
'Wait a minute,' and they spoke back in a minute or two and said, 'They 
say he is out of town and no one a t  home.' I told that to the long- 
distance central. I delivered a message that he had no phone and no 
one near him. I made no further inquiry." Upon receipt of this in- 
formation the defendant's operator a t  Salisbury s e d  the following serv- 
ice message to Troy: "We mail, party has no d hone, no phone near 
him, Y. D. Hulin, Denton, N. C., signed same. D S a l i s b u r y ,  N. C., 
1919, 26 December, p. m. 5:42." This message reached troy about 8 
o'clock the next morning. The agent a t  Troy did n ~ t  know where Frank 
Hulin or his father could be located; he knew they did not live in Troy, 
and for this reason he made no effort to notify them of the service 
message. Plaintiff received the death message a t  Denton through the 
mail about 5 p. m, on 27 December. He testified that  if the Salisbury 
operator had mailed said message a t  5:41 p. m. the day before, as he 
stated he did, i t  should have reached Denton on the morning mail in 
time for the plaintiff to have left Denton and attended his mother's 
funeral. 

The evidence on behalf of the defendant was to the effect that the 
death message in question, being received a t  Troy after office hours, was 

taken "subject to delay," and that every reasonable effort was 
(472) made to deliver the message promptly. P.aintiff was not st his 

home in Denton a t  the time the Salisbury operator tried to 
locate him over the long-distance telephone, but was staying with a 
neighbor, some distance away. He  knew that his mother was not well 
and he was expecting a message from his brother in regard to her con- 
dition, yet he made no effort to let the telephone operator know where 
he was or where he could be found. He  had seen hiaj mother on Thursday 
before Christmas; she was about 90 years old, and her demise was not 
unexpected. Plaintiff lived between 20 and 25 miles from his mother's 
home; and, while he had no telephone in his house, nor she in hers, yet 
such communication was available. 

We think the evidence was sufficient to carry the case to the jury 
under the doctrine announced in Barnes v. Tel. Co., 156 N.C. 153; 
Alexander v. Tel. Co., 141 N.C. 75; Carter v. Ttd. Co., 141 N.C. 374, 
and cases there cited. While the jury, under all the facts and circum- 
stances here presented, might easily have returned a verdict for the 
defendant, we cannot say that  there is no evidence to  support the find- 
ing; nor can me hold, as a matter of law, that the amount awarded is 
excessive. Appellate courts do not ordinarily interfere with the discre- 
tion of the jury in assessing the amount of damages, in cases of this 
kind, unless it appear that the verdict must have been the result of 
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passion or prejudice, or that the amount awarded is clearly or grossly 
excessive. 37 Cyc., 1793, and cases collected in note. It being a ques- 
tion for the jury, and not for the court, to fix the amount, in cases of 
unliquidated damages, a verdict will not be set aside merely because i t  
is large, or because the reviewing Court would have awarded less. 8 
R.C.L. 673. See, also, opinion of Horton, C. J., in Union P. R. Co. v. 
Young, 19 Kan. 488. 

After a critical examination of the record, we have found no error 
which would justify us in disturbing the verdict and judgment; and this 
will be certified. 

No error. 

(Filed 26 May, 1923.) 

1. Executors and Administrators-Revocatioll of Letters-Procedure- 
Motives. 

A motion upon petition to set aside letters of administration of a 
deceased person, before the clerk of the Superior Court who had granted 
them, is  the proper method. 

2. Appeal and  Error - Executors and  Administrators - Revocation of 
Letters-Findings-Evidence. 

The findings of fact by the judge of the Superior Court upon appeal 
from the clerk of the Superior Court refusing to set aside letters of ad- 
ministration the latter had issued, are conclusive on appeal when supported 
by competent evidence. 

3. Executors and  Administrators-DomicileIntent. 
Where letters of administration are sought to be set aside for the want 

of donlicile of the deceased in the county of the Superior Court clerk who 
issued them, upon the ground that the deceased had changed his domicile 
to another county, the physical living in the latter county b r  the deceased 
before his death, without the intent to become domiciled there, is not a 
change thereof that will authorize the granting of petitioner's motion. 

4. Same. 
Where the father of a minor son who has taken his son and his family 

with him to work in another county, without intent to  change his domicile, 
and he has thereafter brought action for damages for the wrongful death 
in the county he had left, the motion and petition of the defendant in the 
action to revoke the letters of administration will be denied. 

APPEAL by petitioners from McElroy, J., a t  November Term, 
1922, of YADKIN. (473) 

Petition to revoke letters of administration granted by the 
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clerk of the Superior Court of Yadkin County to J. C. hlartin as ad- 
ministrator of the estate of S. W. Martin, deceased. From an order 
affirming the judgment of the clerk, denying the petition, the petitioners 
have appealed to this Court. 

Swink ,  Clement  & Hutchins and 0. 0. Efird for petitioners. 
Wi l l iams  & Reavis  and Johnson J .  Haues for  respondent. 

STACY, J. Petition and motion of 1'. H. Hanes Knitting Company 
and Dr. Wortham Wyatt  to revoke letters of admmistration, heard on 
appeal from the clerk of the Superior Court, before his Honor, P. A. 
McElroy, a t  the November Term, 1922, Yadkin Superior Court. Upon 
competent evidence, his Honor found the following facts and embodied 
them in his judgment: 

"1. That  S. W. Martin, deceased, was a minor, and a t  the time of his 
death, 1 August, 1921, was about 18 years of age, residing with his 
father, J. C. Martin, with whom he resided all his life; and that a t  the 
time of his death he was living with his father a t  Hanes, Forsyth County, 
North Carolina, and the domicile of said S. W. Martin was the same as 
that of his father. 

"2. That J. C. Martin was born and raised in 'Yadkin County and 
lived there until 1919, save and except on a few occasions when he lived 

temporarily in Forsyth County, N. C., to work for wages, and 
(474) always with the intention to return to his home in Yadkin 

County. That Yadkin County was his doinicile by birth, and 
that J. C. Martin never abandoned his domicile in Yadkin County, but 
has a t  all times had the intention of making Yadkin County his per- 
manent home, and when he lived outside Yadkin County he had the 
intention of returning to his home in I'adkin County. 

"3. That  during the year 1919 J. C. Martin arid his family again 
moved to Hanes, Forsyth County, N. C., leaving a part of his household 
goods in their home in Yadkin County, having the intention a t  the time 
of said removal, and at  all times thereafter, to r e t ~ ~ r n  to their home in 
Yadkin County, and never a t  any time abandoned their intention to 
return to their said home in Yadkin Clounty, and did not establish a 
domicile elsewhere. 

"4. That J .  C. Martin and his brother bought a srnall farm in Yadkin 
County in 1914; that since the purchase he and h s brother erected a 
dwelling-house on this land, and it was in this house that J. C. Martin 
and his family, including the deceased, S. W. Martin, lived until their 
removal to Hanes, N. C., in February, 1919, and to which at all times 
he and his family, including S. W. Martin, intended to return, and to 
which J. C. Martin and his family did return in March, 1922. 
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"5. That J. C. Martin listed such personal property as he had in 
Forsyth County for the year 1920 for taxes in Forsyth County for said 
year, giving his age at  50 years; that he and his wife and daughter 
registered and voted in the primary and general election for the year 
1920 in Forsyth County, but that said J .  C. Martin, prior and subsequent 
thereto, repeatedly and to divers persons declared his intention to move 
back to his home in Yadkin County, and that lie did not intend to make 
his home in Hanes, N. C. 

"6. That in the fall of 1919 J. C. Martin and his brother purchased 
a team of mules with the intention of returning to his home in Yadkin 
County to make a crop for the year 1920, but that he and his family 
were stricken with influenza and thereby prevented from returning 
during that year; that in September, 1921, he purchased a cow from 
Hal htiller and left her in care of J. H. Renegar to keep for him until 
he came back to his home in Yadkin County, and that he did move back 
to his home in Yadkin County in March, 1922, where he has since re- 
sided. 

"7. That the domicile of S. TV, Martin a t  the time of his death mas 
in Yadkin County, and a t  the time thereof the domicile of J .  C. Martin 
was in Yadkin County. 
"8. That neither J .  C. Martin nor S. W. Martin ever abandoned their 

domicile in Yadkin County, and while they a t  times lived outside of 
Yadkin County, they a t  all times had the intention of re- 
turning to their permanent home in Yadkin County. (475) 

"3. That S. W. Martin died intestate and letters of admin- 
istration were issued to J .  C. Martin by the clerk of the Superior Court 
of Yadkin County on 1 July, 1922; that J .  C. Martin, administrator of 
S. W. Martin, deceased, instituted an action in the Superior Court of 
Yadkin County against P.  H .  Hanes Knitting Company, and Dr. 
Wortham Wyatt, the summons being issued 1 July, 1922, and served 
3 July, 1922, to recover $20.000 damages of the defendants for the alleged 
wrongful death of S. W. Martin, deceased." 

Upon the foregoing facts it was adjudged that S. W. Martin was 
domiciled in Yadkin County at  the time of his death, and that the letters 
of administration issued to .J. C. Martin as administrator of the estate 
of S. W. Martin, deceased, were properly granted by the clerk of the 
Superior Court of Yadkin County. Whereupon, the petition to recall 
or revoke said letters of administration was denied. The judgment must 
be affirmed under authority of our decisions. 

The method here pursued in hearing and determining the motion of 
petitioners finds approval in the following cases: I n  re Mectdou~'~ Will, 
ante, 99; I n  re Johnson, 182 N.C. 522; In  re Battle, 158 N.C. 388, 
and cases there cited. 
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The findings of fact made by the judge of the i3uperior Court, found 
as they were upon competent evidence, are conclusive on us, and we 
must base our judgment upon his findings, which amply sustain his 
order. In  re Hamilton, 182 N.C. 44; S. c., 183 N.C. 57; Stokes v. Cogdell, 
153 N.C. 181. 

Domicile is a question of fact and intention. Hence, to effect a change 
of domicile there must be an actual abandonment of the first domicile, 
coupled with an intention not to return to it, and there must be a new 
domicile acquired by actual residence a t  another place, or within another 
jurisdiction, coupled with the intention of making the last acquired 
residence a permanent home. The judge finds that no such change took 
place here. Horne v. Horne, 31 N.C. 105; Hayes (9.  Hayes, 74 Ill. 312; 
Roanoke Rapids v. Patterson, 184 N.C. 137; Reynolds v. Cotton Mills, 
177 K.C. 415, and cases there cited. 

Upon the record, the judgment must be upheld. 
Affirmed. 

Cited: In  re Ryan, 187 7X.C. 570; In re Ellis, 187 N.C. 844; Tyer v. 
Lumber Co., 188 N.C. 270; lMarshall v. Kemp, 190 N.C. 494; I n  re 
Estate of Finlayson, 206 3 . C .  363; S. v. Williams, 224 N.C. 191; Owens 
v. Chaplin, 228 N.C. 709; I n  re Hall, 235 N.C. 704; I n  re Bane, 247 N.C. 
564; In  re Estate of Cullinan, 259 N.C. 631; In ye Estate of Lowther, 
271 N.C. 353. 

CITY O F  HENDERSONVILLE v. R. P. FREEZE. 

(Filed 26 May, 1923.) 

1. Municipal Corporations - Cities and  Towns - Eddewalks - Streets  - 
"Cost"-Statutes. 

A charter of a city provided in separate sections for the paving of its 
sidewalks and streets, upon certain conditions, requiring the city to pay 
for grading and curbing the sidewalks and the abutting owners to pay 
the balance of the cost of the sidewalks; and as to the streets, the cost of 
paring to be charged "according to the propartion laid along the property 
as  in case of sidewalks mentioned in the preceding section, one-third to be 
paid by the property owner on one side of the street, one-third by the 
property owner on the other side, and one-third by the city": Held,  the 
cost of the "grading and curbing" to be borne by the city was confined to 
the sidewalks, differing from the provisions of the statute applicable to 
paving the streets, the latter referring to the ratio of frontage which one 
abutting, owner bears to the street frontage of the others, and not imply- 
ing that the grading of the streets shall be borne by the city "as in case 
of sidewalks." 
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2. Same-"Paving"-Words and Phrases. 
Where the owners of lots abutting on city streets inipro~ed are  required 

to pay their proportionate part of the cost under the front-foot rule for 
"paring" the word "pave" refers to  the ratio of frontage of the abutting 
owners, and signifies all things necessary to and connectcd with the con- 
struction of a firm, convenient and suitable surface, and includes necessary 
preparation, such a s  engineering and grading, and putting down the 
selected materials for the completion of the work for the public use. 

CONTROVERSY without action, from HENDERSON, heard by 
McElroy, J., a t  chambers in Hendersonville on 16 March, (476) 
1923. 

The case agreed is as follows: 
1. Under and by virtue of the authority of Private Laws of 1913, 

ch. 352, the city of Hendersonville surveyed, excavated, guttered and 
curbed, storm-sewered, and laid the paving on North Third Avenue, 
JVest from Buncombe to Fleming Street, upon which the property of 
the defendant abuts along its eastern frontage, and guttered, curbed, 
excavated, storm-sewered, and surveyed Washington Street from North 
Fourth Avenue, West to South Second Avenue, and incidentally made 
repairs in the sidewalk where the above mentioned work necessitated 
conformation with the new improvement upon which the south frontage 
of the defendant's property abuts. 

2. The said city of Hendersonville has charged the defendant with 
one-third of all the cost of the above stated work which abuts on his 
property, together with the pro rata cost of the intersections which were 
required to be paved between the terminals of the work mentioned. 

3. The city of Hendersonville has assessed against the property of 
the defendant abutting on said aforementioned improvement one-third 
of the cost of the said improvement, including therein the cost 
of all the items mentioned in paragraph one of this case agreed, (477) 
amounting to the sum of $2,452.80, and which is divided into 
ten annual installments, the first of which is long since due and payable. 

4. The total amount of 982,452.80 is made up of the following charges, 
plus interest, to wit: $1,075, cost of asphalt and stone base; combined 
concrete curb and gutters (consolidated with pavement), $473.88; grad- 
ing, $135.96; engineering, $65.69; storm-sewer, $42.53; extra charge for 
three-foot strip of pavement, $51.57. 

5. Private Laws of 1913, ch. 352-the charter of the city of Hender- 
sonville - sec. 13, provides: 'Whenever a majority of the property 
owners in any section or block of the city shall petition the commission- 
ers in writing to pave the street along and abutting on their property, 
it shall be the duty of the commissioners to grant such petition and to 
order such paving to be made, and to charge the costs thereof according 
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to the proportion laid along their respective proptarties as in the case of 
sidewalks above mentioned in the preceding section, one-third to be paid 
for by the property owner on one side of the street, one-third by the 
property owners on the other side of said street, and one-third by the 
city." 

6. The property owners petitioned for the paving of the streets above 
set forth as provided in said above-quoted charter. 

7. The provisions of the charter relating to the construction of side- 
walks, referred to above, is found in section 12 of said chapter 352 of 
the Private Laws of 1913. and is as follows: "The con~missioners shall 
have the power, by ordinance, or resolution to order sidewalks to be 
paved in the dimensions, manner, and material prescribed by such ordi- 
nance or resolution and the expense thereof to  be paid by the persons 
whose property abuts on such proposed sidewalk, after the city at  its 
own expense has already graded and curbed the said sidewalks; and no 
such sidewalk shall be ordered to be paid for by such property owners 
except where the sidewalk is to be in continuation of or adjoining some 
permanently paved sidewalk already in use and operation." 

8. The defendant has refused to pa9 the assessnients made against his 
property for the improvement of said streets abutt ng on his lots for that 
he contends that the city has no right under the charter as above set out 
to charge him with any portion of the cost of said improvement beyond 
the actual expense of laying the paving surface; that the guttering, 
curbing, surveying, incidental grading, storm-sewers, lowering of ob- 
structing pipe lines and every other expense identical to the street 
improvement abutting on defendant's property is not authorized to be 
charged as a part of the cost of paving said slreets. The defendant 
refuses to pay any part of the cost of said street inlprovement except the 

actual laying of the pavement after all other necessary and 
(478) incidental preliminary work has been done a t  the expense of 

the city. 
9. Upon the petition of the majority of the property owners abutting 

on the streets above mentioned the city has paved the same, and in so 
doing has charged up every expense which was made necessary to the 
work of paving said street and without which the paving could not be 
put down and divided the cost as provided in section 13 of chapter 352 
of the Private Laws of 1913, and the one-third cost assessed against the 
defendant he has refused, and still refuses, to  pay for on account of the 
added cost of the necessary incidental work without which no pavement 
could be laid on the petition of the majority of the abutting property 
owners. 

His Honor affirmed the following assessments against the defendant: 
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asphalt and stone base, $1,075; grading, $136.96; engineering, $65.69; 
storm-sewer, $42.53; extra three-foot strip of pavement, $51.57; and de- 
clined to sustain the assessment of $473.88 for the combined concrete 
curb and gutters. Judgment was rendered against the defendant for 
$1,370, and interest, as provided by law. Both parties excepted and 
appealed. 

E. W. Ewbank for plaintiff. 
W. C. Rector for defendant. 

ADAMS, J. The defendant admits his liability upon the assessments 
levied for the stone base and asphalt ($1,075), and for the three-foot 
strip of pavement ($51.57), but contests his liability upon the assess- 
ments for the engineering, the grading, and the storm-sewer. His ex- 
ception to the judgment is based upon the contention that under the 
provisions of sections 12 and 13 i t  was incumbent upon the plaintiff to 
survey, excavate, and fill the street and to construct the storm-.ewer a t  
its own expense, and that the assessment against his property should not 
exceed his proportionate part of the cost incurred for the asphalt and 
stone base. As we understand the record, this position cannot bc sus- 
tained. The sections referred to are distinguishable; one of them applies 
to sidewalks and the other to streets; and the provisions of the two differ 
with respect to  the assessments to be charged against the property of the 
abutting owner. Under section 12 the city, a t  its own expense, must 
grade and curb the sidewalks; and the curbing, but not the grading, of 
the sidewalk is involved in this appeal. The provision in section 13- 
"to charge the cost thereof according to the proportion laid along their 
respective properties as in the case of sidewalksv-obviously refers to 
the proportion of frontage, or the ratio which the frontage of one 
abutting owner bears to the frontage of other abutting owners, 
and does not imply that the grading of the streets shall be done (479) 
a t  the expcnse of the city "as in the case of sidewalks." 

It is equally clear, we think, that the word "pave" as used in section 13 
signifies more than laying the stone base and covering it with asphalt. 
As a comprehensive term, i t  implies all things necessary to and immv 
diately connected with the construction of a firm, convenient, and suit- 
able surface for the use of horses, vehicles, and pedestrians, including 
the necessary preparation, such as engineering and grading, as well as 
putting down the stone, or brick, or other surface material, and thereby 
completing the work in the way intended for the public use. Buell w. 
Buell, 20 Iowa 290; Warren v. Henly, 31 Iowa 36; Morse w. Westport, 
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19 N o .  831; I n  re Phillips, 60 N.Y. 16; Heath v. Taxicab Co., 131 Pac. 
843; Coleman-Fulton Co. v. Arkansas Co., 180 S.W. 316. I n  our opinion 
each of the items charged against the defendant is a proper assessment. 

Upon the defendant's appeal we find no error, and the judgment is 
Affirmed. 

PLAINTIFF'S -~PPEAL. 

The plaintiff excepts to the judgment because his Honor did not charge 
the defendant with a proportionate part of the cost of the combined 
concrete curb and gutters. As we has indicated, section 12 provides 
that  the city shall grade and curb the sidewalks a t  its own expense. It 
appears that  the concrete curbing of the sidewalk, the cost of which is 
to be paid by the city, was coinbined with the gutters or consolidated 
with the p a ~ e m e n t  and the total cost was made zn indivisible item of 
expense, so that  it is iinpossible to ascertain the separate cost of the 
curbing. Under these circumstances, in our opinion, the entire expense 
of the combined curbing and gutters should be borne by the city. The 
judgment is therefore 

Affirmed. 

(Filed 26 May, 1923.) 

1. Contracts-Parol Evidence-Considtw~tion-Statute of Frauds-FWn- 
cipa1 and Agent-Vendor and Purchaser. 

Where the general agent of the defendant, an automobile manufacturing 
company, has entered into a written :~greement wiih the plaintiffs for the 
sale of its automobiles within certain territory, fining both the purchase 
and sales price, giving the defendant the arbitrary right of cancellation a t  
any time, the ralidity of which is contested in the courts by a former 
agent, claiming the agency, and the general agent of defendants has 
induced, by parol, the plaintiff to continue to represent it under the assnr- 
nnce that the machines for the sales season would he shipped according 
to orders placed with it, causing a large expenditure of money hy plaintiff 
for advertising, contracts nlade with salesn~en, etc.: Held,  the parol 
agrwment entered into subsequently to the -mitten one is supported by a 
sufficient consideration. and is not within the statute of frauds, and is 
enforceable. notwithstanding the terms of cancellation expressed in the 
written contract previously made. 

2. Contmct-Unilateral Contracts-con side ratio^^ Paid. 
Where the pro mi set^ under a unilateral contract has lnter given a 

sufficient consideration for the performance of its conditions on the part 
of the promisor, i t  relates back to the time of the making of the contract, 
and renders the ~ r o m i s e  of the promisor obligatory on him. 
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Contracts-Breach-Vcndor and Purchaseis--Damages. 
Where the nianufacturer has fi\ed, by an enforceable coritract of agency. 

110th the piirc11;tqe and <elling pricae of its local agency, for tlie sale of its 
autouiobiles, and ha\ vrongfully breached the same, the measure of the 
agent's da~n:~geu is the differelice between the contract 1)rices at  nhi th the 
:cutomobilei: nere sold to him and the retail or market T alue at  thr  place 
of del i~ery of the machines he would otherwise have sdd. 

Evidence-Nonsuit-Trials. 
ITpon dt,fentlant's motion to nonsnit, the evidence will be coniitleretl in 

the light most fa~orable  to the plaintiffs, with the inferencei: that may 
reasouably be drawn therefrom. 

Cont1~acts-Breach-F'1.aud-Pronlise-Intent-Damages. 

Where the pronlisor. by his representations. nhich he has had no iuten- 
tion of performing, has reasonul)ly induced the ~roni isee to enter into a 
contract. the intent of the ~ ~ r o ~ n i s o r ,  when shown, i\ a frxudule~lt mi+ 
representation of a su1)sii:ting fact, and the promiqee may recover snch 
damages as  resulted to him from tlie unlawful breach of tlie promisor of 
his obligatious assunled by him under the ternis of the contract. 

Contracts-Breacli->Ii~1~epre~e1~tation-Damages. 

Where the promisor has induced the promisee to enter into a contract 
by promises or representatinus ulwn n hich the latter had a right to rely, 
and is thereby nliqled to his prejudice, he may recover the resnlting loss. 

Contracts-Consideration-Time-Presumptions. 
The law implies a reasonable time for the performance, duration. and 

completion of :L contract, when not thereill agreed upon by the parties. 

Contracts-Parties-Corporations-Damages. 
Upon the agreement of the parties. a contract of agency for the local 

sale ot autoulol)iles n a s  made by the plaintiff with the defendant manu- 
facturer, in tlie name of the plaintiff. n h o  wns later to for111 a corporati011 
to act as wch agent: Held, the plaintiff may maintain an nrtion to 
recover damages for the defendant's breach. it being immaterial under 
the facts of this case nhether the corporation had been formed or not. 

APPEAL by plaintiffs from Lane, J., a t  August Term, 1922, of 
BUNCOMBE. 

This action was before this Court, on appeal by the defend- 
ants from an order denying the petition and motion of de- (481) 
fendants for removal to  the Federal Court, 180 N.C. 619. 
Defendants docketed the case in the Federal Court, and subsecp~ently 
filed a bill in equity in that  Court and procured an  order enjoining tlie 
prosecution of this action in the State Court. Upon a hearing in the Fed- 
eral Court, the injunction was vacated, and the suit dismissed. There- 
upon, a consent order was entered remanding this action to the State 
Court, and the case was heard in the Superior Court of Bunconlbe 
County a t  the August Term, 1922. 
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The following stipulation was made by the parties in the case: It is 
agreed that this action was regularly and properly constituted in the 
Superior Court of Buncombe County, and that the summons was duly 
issued on 14 May, 1920, but not served, and a warrant of attachment 
was duly issued on the same day, and certain property in possession of 
the Southern Railway Company seized by the sheriff of Buncombe 
County thereunder, and that said warrant of attachment was discharged 
on 15 May,  1920, upon the defendants' entering an appearance and 
executing a bond in the sum of $7,500, conditioned as required by 
statute, and that it will not be necessary to print the summons, warrant 
of attachment, bond to discharge warrant of attachment, order discharg- 
ing warrant of attachment, or other papers connected therewith, and 
which are not material for the determination of the questions involved 
in this appeal. Defendant, therefore, entered a gelera1 appearance and 
submitted to the jurisdiction of the court. Scott v. Life Association, 137 
N.C. 515. 

MTe deem it unnecessary to set out, in extenso, th~: contracts of the two 
companies, the Chevrolet Motors Company and the Chevrolet Motor 
Company of Atlanta, Ga., as i t  will suffice to state the reasons assigned 
by the defendants why the same are not enforceable, as this may suffi- 
ciently indicate the nature of the contracts, with the aid of the further 
statement below. But  we will state what is tersely said by the defend- 
ants in their brief as to these contracts, and a subsequent oral contract 
supplementary thereto and amendatory thereof, which is as follows: 

The instruments are the customary writings coqferring the privilege 
of selling automobiles of a certain make within defined territory. There 
is no material difference in the two instruments. One confers the privi- 
lege in respect of the county of Henderson, and the other in respect of 
the city of Asheville. The plaintiffs did not rely solely upon these 
instruments a t  the trial. Their theory was that subsequent to their 
execution an oral agreement was made, and violated. I n  reviewing this 
judgment of nonsuit, the Court is chiefly concerned, we take it, with the 
inquiry whether i t  is permissible to deduce from the evidence, construed 
in a light most favorable to the plaintiffs, the inference that a binding 

contract was violated. If such conclusior~ may reasonably be 
(482) inferred, the judgment of nonsuit cannot be sustained. This 

was said by defendants. 
I n  November, 1919, the individual plaintiffs were offered two agencies 

for the sale of the Chevrolet automobiles, trucks, and parts, one covering 
the counties of Buncombe, Madison, and Yancey, and to be known as 
that of the Erskine Motors Company, and the other covering the county 
of Henderson, and to be known as that of the Hendersonville Motors 
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Company. The individual plaintiffs agreed to accept the agencies, and 
they were, subsequently, to form corporations under the same names 
"to handle the Chevrolet automobiles and trucks," and when formed 
81. A. Erskine was to be president and J .  V. Erskine was to be secretary, 
and the applications and contracts were signed in the agreed names by 
31. -4. Erskine, president, before the charters were applied for, i t  being 
fully understood that  no charters had been granted, and that  the corpo- 
rations were in "process of organization," to handle Clievrolet automo- 
biles and t n ~ c k s ,  and it was so writtcn in the application. 

Articles for the incorporation of the Erskine Motors Company and 
Hendersonville RIotors Company were prepared, and a charter was 
granted to the Erskine hIotors Company on 9 February, 1920, but the 
Hendersonville Motors Company never was incorporated. The Erskine 
l lo tors  Company mas incorporated subsequent to the breach of contract 
n-hich is the basis of this suit. 

Both of the contracts are dated 1 December, 1919, and were executed 
in behalf of the defendant Chevrolet Motor Company of Atlanta by 
31. J .  Herold, sales manager, and in behalf of the plaintiffs by 31. 4. 
Erskine, president. At the time the contracts were executed, and as a 
part thereof, the plaintiffs gave shipping order for two hundred and 
seven (207) automobiles and trucks covering their requirements from 
December to  July,  inclusive, the last month being the end of the season 
in the automobile business. These orders vere  taken by the agent of the 
defendants, and payment of machines covered thereby was guaranteed 
by plaintiffs. 

Poon after the contracts were entered into between plaintiffs and 
defendant, the Chambers & Weaver Company, the former agent of the 
defendants, brought suit for damages on account of the agency being 
taken from it, and attached certain automobiles tha t  had been shipped 
to plaintiffs under the contracts with plaintiffs. Plaintiffs notified the 
defendants of the attachment, and the attachment was discharged by 
defendants giving bond, and the automobiles were then delivered to plain- 
tiffs. A t  tha t  time plaintiffs were assured that  they would experience 
no further trouble. On 16 December, 1919, M. J. Herold, the sales 
manager, arrived in Asheville, and expressed his regret tha t  plaintiffs 
had had trouble with the first shipment of cars. and stated 
that  plaintiffs should not be alarmed; tha t  the arrangement (483) 
with Chambers & Weaver Company had never been satisfac- 
tory, and that  the attachment was one of the things they were doing 
to annoy defendants. A part  of the conversation, as narrated by M. -4. 
Erskine, one of the plaintiffs, is as follows: 

"Mr. Herold talked to us a t  great length, and then I said to &Ir. 
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Herald: 'hlr. Herold, we hear i t  rumored in Asheville that there is some 
question as to whether or not we are going to k e q  these contracts or 
not.' He, Mr. Herold, replied to me: 'Now, don't k t  that alarm you a t  
all. We never had the representation in this part of the country that 
we should have had. We believe that after a thorough investigation 
that we now have the representation we are seeking, and the Chevrolet 
1Iotor Company of Atlanta has no idea of canceling your contract. 
The Chevrolet hlotor Company is going to do everything in its pon-er 
to assist you in making this business a success.' I said to him: 'Mr. 
Herold, we haven't invested very much money in this business up to this 
time. hfr. Chambers of Chambers 8t TYeaver is a good personal friend 
of mine. I don't want to do anything against Mr. Chambers, and if hc 
wants the contract and you will give i t  to him, I arn perfectly willing to 
give i t  up.' I reached in my desk, took the contracts, handed them to 
Xlr. Herold, and told him: 'If we are going to be bothered with law 
suits and controversies, here are the contracts. You can take them. 
We are perfectly willing to lose what little money we have already put 
into this, but we don't want to go ah~>ad any further with the idea of 
losing the contracts or with the idea of any cont-oversy.' h4r. Herold 
said to me: 'Mr. Erskine, I can assure you for the Chevrolet Motor 
Company that you will not lose the contracts, and that our relations 
with you are cxactly what we have been seeking. We have investigated 
you thoroughly, and we are perfectly satisfied. At  that  time my 
brother, John, spoke and said: 'h l r  Herold, that is all right; that 
sounds good, but suppose we have the contracts :md the cars are not 
shipped to us-the contracts would be no good.' He, Herold, said: 'I 
want to assure you for the Chevrolet Motor Company of Atlanta that 
your contracts will not be canceled; that the cars w ~ l l  be shipped accord- 
ing to the schedule attached, and that we will take ~pecial pains in seeing 
that  the parts you order are shipped promptly; in other words, the 
Chevrolet Motor Company is going to do everything in its power to make 
this agency a big success, and we want to cooperate with you in every 
way. I want to say to you for myself, personally, that I am the repre- 
sentative of the Chevrolet Motor Company of Athnta ,  and that I will 
take a personal interest in your orders, and will see that everything you 
want is shipped to you promptly, and for the Chevrolet Motor Company, 

I want to tell you that we will ship everything according to 
(484) the schedule and you may rest assured that the Chevrolet 

hlotor Company will furnish you the  cart^.' " 
The original contracts between plaintiffs and defmdants provide: 
" (a )  If for any reason we do not ship during t le month any orders 

specified for that month, such unshipped or unfdled orders for that 
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month are automatically canceled and deducted from your allotment, 
thus releasing you and us from further liability on such unfilled orders. 

" (b )  All orders hereunder are given, taken, and accepted subject to 
tlie terms and conditions hereof, and in case of tlie cancellation of this 
agreement by either party each is thereby released from any liability to 
the other by reason of delay in or the nonfilling or nonsliipping of any 
order outstanding a t  the date of such cancellation. 

" (c)  Either party may cancel this agree~mnt  by five days written 
not~ce  to the other. 

" (d )  l y e  are to  use our best endeavors to fill orders ~ i t h  reasonable 
promptness, hut  no liability is to attach to us for delays of nondel~very 
or nonfulfillment of any orders." 

' . (e )  Deliveries of all orders are subjcct to contingencies beyond our 
control, such as  fires, strike., embargoca, inability to secure material, 
labor. transportations, etc." 

The plaintiffs were unwilling to incur the expense of renting a garage, 
enyloying salesmen and mechanics, and advertising and making other 
outlays in time and money un1e.s and untll they were assured that  the 
contracts would not be cancelcd during thc current automobile year, 
and that  tlie auton~ohiles and trucks wllicli they had ordered would he 
delivered. The Chamber.: & Veaver Con~pany l amui t ,  and t!le rumors 
that  the agency might be taken from plaintiffs, caused plaintiffs to offer 
to surrender their contracts and to refuse to pay out any further amounts 
which would inure to the benefit of the defendants in the advertising of 
their automobiles, if plaintiffs might lose their profits hy having the 
contracts canceled and by the defendants' failing to make shipment of 
the automobiles that  had been ordered. The controversy emphasized the 
right of the defendants to arbitrarily cancel or to arbitrarily refuse to 
make shipment of automobiles under the original contracts; and plain- 
tiffs were unnilling to go ahead unless the defendants would hind them- 
selves not to cancel the contracts and to ship the automobiles and trucks 
already ordeled for the months of January, February, March, bpril, 
May ,  June, and July,  1920. An oral contract was accordingly entered 
into on 18 December, 1920, wliereby tlie defendants became bound to 
deliver to plaintiffs the nutonlobiles that  had been ordered by them for 
delivery during the first aeven months of 1920, and on the faith of that  
contract the plaintiffs proceeded to give their time and to expend their 
money in establishing their business as agents of defendants, 
and in advertising the automobiles and tiucks nlnnufactured (485) 
by defendants. 

I n  consequence of the oral agreeinent not to deprive the plaintiffs of 
the agency and to deliver to the plaintiffs the autoinohiles tha t  had been 
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ordered for shipment in January, February, March, April, May, June, 
and July, respectively, as shown by the shipping orders, plaintiffs did 
all in their power to make their agency a financial success for the mutual 
advantage of both plaintiffs and defendants. 

M. A. Erskine testified: "Mr. Herold said: 'Go ahead, advertise, 
hire salesmen, get your advertising matter out, get your lease for your 
building.' We carried him out and showed him the building we were 
going to lease, and he said, 'Go ahead, it's fine, take it.' One of the 
expenditures was the temporary lease for the building occupied by 
McFadden; then we negotiated for a permanent lease; I do not know 
when that was made. We had a contract with both the newspapers for 
advertising space, bought office supplies and fixtures, and completed 
financial arrangements with the bank to take out all cars arriving; 
employed salesmen, agreed with my brother in regard to salary he was 
to  receive, and made all other financial arrangements necessary for the 
conduct of the business. . . . I have not given you the estimate of 
the actual loss of real money. It was approximately $8,000, composed 
of salaries, expenses, rent, advertising, and general operating expenses. 
The actual loss in salaries was $4,000 for salesmen under contract with 
myself, $2,400 for services; advertising, approximately estimated, $600; 
insurance, approximately $300; telephone rentals, clerk hire, etc. These 
estimates were made from December to July, six mmths, as the contract 
loss on the cars. The contracts with the salesmen were entered into for 
one year. For lack of funds we were forced to cancel these contracts a t  
the expiration of ten months, and I am estimating on that basis. Busi- 
ness was so good and the prospects were so good that we ordered 67 cars 
in addition to  those that Mr. Herold, as sales manager, had agreed to 
ship." 

The defendants fixed the purchase price and sales prices of automo- 
biles and trucks, and the compensation to plaintiffs was the difference 
between the purchase and sales price, and if the plaintiffs had received 
the automobiles specified in the "shipping orders" covering the months of 
January to July, 1920, inclusive, as agreed, the plaintiffs would have 
realized as gross profits thereon the sum of $29,780.21. There was a big 
demand for Chevrolet automobiles in the spring, summer and fall of 
1920, and "there was no question but that the cars would have been sold 
promptly," and plaintiffs would have received the profits thereon from 
their customers. The market was so good that the supply of all makes 
was inadequate. 

Defendant's manner of doing business was to ship carloads 
(486) of automobiles with bills of lading therefor attached to sight 

drafts, and all shipments had t o  be paid for before delivery. 
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-4fter the oral contract of 18 December, 1919, was entered into, a second 
shipment of five automobiles was made to Asheville and delivered to 
plaintiffs on 23 December, 1919. 

On 21 January, 1920, the defendants "arbitrarily and without reason 
canceled their verbal and wi t t en  agreements," and refused to deliver the 
automobiles covered by the shipping orders, and on 2 February, 1920, 
the notice of cancellation mas confirmed. The plaintiffs replied that 
they were surprised and disappointed a t  the action of defendants, and 
called attention to the fact that plaintiffs could not satisfactorily handle 
defendants' automobiles at Hendersonville if they were deprived of the 
agency at Asheville, i t  being fully understood that the Asheville and 
Hcntlersonville agency were to be carried on together, and that the 
Hendersonville agency mas not profitable without the Asheville agency. 
Thcreupon, defendants canceled their verbal and written agreements 
relating to the Hendersonville agency. Because of the wrongful can- 
cellation of the oral contract, plaintiffs lost their time and approximately 
$8,000 in tnoney expended by them in establishing the agencies, and had 
to seek financial assistance. 

The defendant Chevrolet Motor Company is the parent corporation, 
find the Chevrolet hlotor Coinpany of Atlanta is the sales agent of the 
parent corporation in this territory, and Mr. Sills, the general manager 
of the parent corporation, in New York City, was the superior officer 
of Mr. Herold, the general manager of the Atlanta corporation, and 
plaintiffs made a statement of the facts in regard to the establishment 
of the Asheville agency by Mr. Herold, hoping that Mr. Sills would 
overrule Mr. Herold. This statcment appears in the record as Exhibit 
"H." and was produced by defendants on the trial, and was read in part 
before the jury by defendants' counsel and frequently referred to in the 
rross-examination. It was introduced as evidence by plaintiffs. Defend- 
ants also sent a representation to  New York to protest against the 
proposed action by Mr. Herold. In  making the oral contract, Mr. 
Herold bound both corporations, and there was correspondence between 
plaintiffs and both corporations relating to the agency. Mr. Stocking, 
the factory representative of the parent corporation, carried on the pre- 
liminary negotiations resulting in the execution of the contracts, ship- 
ping orders, etc. P. C. Smith, supervisor of dealers for the parent corpo- 
ration, made an investigation and report to them about the time de- 
fendants repudiated their contract with phintiffs, and expressed him- 
self as being satisfied with plaintiffs' organization. A report was made 
to the New York office when the agency was taken from Chambers cP: 
Wcaver Company and given to plaintiffs. After the cancella- 
tion, the parent corporation sent a check to plaintiffs on account (487) 
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of a deposit made with the Atlanta corporation a t  the  time 
the original contracts were executed. Mr.  Stocki,?g was the factory 
representative of the parent corporation, and salesman of the Atlanta 
corporation. 

At  the close of plaintiffs' evidence the defendants jointly moved for 
judgment as of nonsuit, and the motion was allowed and judgment 
entered accordingly. Plaintiffs appealed. 

Mark  TV. Brown for plaintiffs.  
Merrimon, Adams & Johnston and John T .  S n i t h  and Frank A .  

Gaynor of h7ew York  City being of counsel for defendants. 

WALKER, J . ,  after  stating the case: The plaintiffs and defendants, as 
plaintiffs allege, or, a t  least, plaintiffs and defendant Chevrolet Motor 
Company of Atlanta executed certain paper-writings called contracts, 
which were so skillfully prepared by defendants, as contended by plain- 
tiffs, as to inveigle plaintiffs into the belief tha t  plaintiffs would be 
afforded protcction thereby, and that  they would be in incur- 
ring the great expense necessary in advertising defendants' output and 
in establishing agencies for dcfendants in tlie designated territory. The 
efforts of a competitor to take the Asheville agency from plaintiffs 
caused them to examine the alleged contracts, and plaintiffs then became 
aware that  the paper-writings did not constitute con':racts, if defendant$' 
contentions proved correct, and, therefore, tha t  they were entirely a t  the 
mercy of the defendants. H u f f m a n  v. Page Motor  Co., 262 Fed. 117; 
Adler v. Dodge Bros., 237 Fed. 860; Battle v. Sm;'th, 113 S.E. (Ga. ) ,  
235, 239. When the plaintiffs realized that  their agencies nliglit be 
taken from them by defendants, a t  will, they offered to surrender the 
contracts without incurring further expense, but  the general agent of 
defendants refused to accept the contracts, and assured the plaintiffs 
tha t  the contracts would not be canceled, and agreed ].hat the automobiles 
covered by tlie shipping orders for tlie months of January to July. 1920, 
inclusive, would be delivered as therein ordered. 11; was solely on the 
faith of this subsequent agreement tha t  plaintiffs w2nt ahead and gave 
their time and expended large sums of money in establishing the agen- 
cies, which were expected to be mutually profitable to plaintiffs and 
defendants. So confident were plaintiffs in the success of their under- 
taking that  they bound themselves to take 67 automobiles in addition to 
those covered by the original shipping orders. 

If the original contracts (Exhibits "AJ1 and "B"I were not binding, 
and the oral agreement of 18 December, 1919, was the first and only 
contract, or if Exhibits "A" and "B" did constitute obligations which 
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were modified and made certain by the subsequent oral agree- 
ment of 18 December, 1919, is not material. The defendants (488) 
are bound by the subsequent oral agreement of their general 
sales agent, whereby defendants modified the original contracts (Ex- 
hlbits "A" and "B") and bound themselves to deliver the particular 
automobiles specified in the shipping orders, and a t  the time therein 
stated. Lane v. Engineering Co., 183 N.C. 307. 

The plaintiffs refused to continue as agents of defendants, and to give 
tlie time and money required for the establishment of the agencies, 
unless the defendants would bind themselves to deliver the particular 
cars ordered for the months of January to July,  inclusive. The con- 
sideration moving to the plaintiffs was the profits they would receive on 
those particular cars, and the considerations moving to defendants were 
the receipt by them of prices fixed for the cars, and the advertisement 
of their automobiles so that  the demand for their output would be 
greater. Xfg .  Co. v. McPhail. 181 N.C. 205. The contract was not uni- 
lateral, a mere nudum pactum, but valid and binding, reciprocal duties 
and obligations being assumed by each side. The defendants obligated 
themselves to sell and the plaintiffs obligated themselves not only to 
buy a t  the prices fixed by defendants, but also to continue as agents 
of defendants for the sale of Chevrolet automobiles and trucks, and 
to rent a garage, employ meclianics and salesmen, advertise defend- 
ants product, and to do what was necessary for the mutual advantage 
of the contracting parties. Approximately $8,000 was expended by 
plaintiffs in establishing the agencies on the faith of the oral contract. 
This money was paid out by direction of defendants and for the benefit 
of defendants, and the only consideration therefor was the agreement 
of the defendants to deliver the automobiles and trucks that  had been 
ordercd. Now the defendants repudiate their contract, refuce to deliver 
the auoinobiles and trucks, and insist that  plaintiffs are without remedy, 
and that  defendants can take the benefit of plaintiffs' time and money 
w~thou t  giving anything in return. This position is one of the first 
illipresbion, and is not supported by law. HoLt v. Wellons, 163 N.C. 
121. Plaintiffs contend that  even if the oral agreement in controversy 
liad been unilateral, tlie defendants would be bound, as they received the 
benefits of the consideration for which they bargained, viz.: the plaintiffs 
coatlnmng as agents, and using their time and money in advertising 
and establishing the agencies. Rzchardson v. Hardwick, 106 U.S. 252; 
27 Law Ed. 145; Storm v. CTn12ed States, 94 U S .  76; 24 Lam Ed. 42. 
"If mutuality, in a broad sense, were held to be an  essential element in 
every valid contract, in the sense that  both contracting parties could sue 
on it, there could be no such thing as a valid unilateral or option con- 
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tract, or a contract to enforce a reward, offer, or a ~;uaranty, or in many 
other instances occurring in  ordinary business affairs. As a uni- 

(489) lateral contract is not founded on mutual promises, the doctrine 
of mutuality of obligation is inapplicable to such a contract. If 

the promisor has received a consideration, his proinise is binding, and 
may be termed an obligation; but as there is no promise on the part of 
the promisee, there can be no mutual obligations. Accordingly, where 
one makes a promise, conditioned upon the doing of an act by another, 
and the latter does that act, the contract is not void for want of mutu- 
ality, and the promisor is liable though the promisee did not a t  the time 
of the promise engage to do the act;  for upon the perfomance of the con- 
dition by the promisee, the contract becomes clothed with a valid consid- 
eration, which relates back and renders the promise obligatory. An option, 
supported by a consideration, furnishes another il1usi;ration of a contract, 
which is valid notwithstanding the lack of mutuality. It is no objection 
to the validity of the contract that the holder of the option is under 
no obligation to exercise it. Similarly the privilege of purchasing given 
a lessee, in case the lessor makes a sale of the premises, is not invalid 
on the ground that it is wanting in mutuality, since this privilege is 
part of the consideration for accepting the lease." (i Ruling Case Law, 
p. 687, sec. 94. The measure of damages is the difference between the 
contract prices a t  which the automobiles were to be delivered to plaintiffs 
a t  Asheville and Hendersonville and the market value of the automobiles 
a t  those places during the period fixed by the contract for their delivery 
(Jeanette Bros. Co. v .  Hovey,  113 S.E. 665, 666)) or to state it differ- 
ently, and with the same result, the difference between the purchase 
prices as fixed by defendants and the sale prices as fixed by defendants. 
Hardware Co. v. Buggy Co., 167 N.C. 423; Steel Cyo. v. Copeland, 139 
K.C. 556. 

The court below held that the original contracts are void and not 
enforceable as contracts, and that the oral contraci; is not binding be- 
cause i t  is based on those paper-writings, which are of no effect, and dis- 
missed the action. 

Plaintiffs rely upon the reported cases, which show, as they contend, 
that retail automobile dealers have been repeatedly ~rictimized in relying 
on "written contracts" (Exhibits "A" arid "B") when in fact they were 
without protection, and in the instant case where (defendants did bind 
themselves by a valid and enforceable oral contract and received the 
benefit of the time, labor, and money expended on the faith thereof, they 
should be required to answer in damages for losses sustained by plain- 
tiffs on account of its ~ ~ o n g f u l  breach by defend an:^. 

It must be clearly understood that, in these v a r i o ~ s  contentions of the 
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plaintiffs, they are not relying solely upon the original written contract, 
which contained the reserved powers of cancellation. It is not necessary 
for us even to pause in this discussion for the purpose of con- 
sidering the validity of defendants' contention that they are (490) 
not, and neither of then1 is, liable for any breach of those 
contracts, for if there is such liability arising out of the subsequent 
oral agreement with RIr. Herold, as general agent of the companies, 
it is quite sufficient to  dispose of the case adversely to the defendants' 
contention, for we are now dealing with a nonsuit; and the evidence 
must be taken in the most favorable view for the plaintiffs; and, fur- 
thennore, they are entitled to have us adopt, and act upon, any rea- 
sonabIe inference to be drawn from the evidence treated in that 
favorable light for them. No one shall be enriched by making another 
poor. If defendants received a benefit by reason of the services ren- 
dered by the plaintiff$, under a contract between them which defend- 
ants afterwards repudiated, or refused for any reason to perform, the 
plaintiffs may not recover on the special contract, because of its express 
terms, but the defendants cannot retain any benefit they have received 
and at the same time deny liability and refuse to pay anything, for this 
would be rank injustice, as said by the Court in Manhattan Life Ins .  
Co. v. Buck, 93 U.S. 24. This Court said, in Gorman v. Bellnmy. 88 
N.C. 496: "The inclination of the courts is to relax the stringent i d e s  
of the common law which allow no recovery upon a special unper- 
formed contract itself, nor for the value of the work done, because the 
special excludes an implied contract to pay. In  such case, if tlie party 
has derived any benefit from the labor done, i t  would be unjuqt to allow 
him to retain that without paying anything. 'The law, therefore, 
implies a promise,' say the Court, 'to pay such remuneration as the 
benefit conferred is really worth,''' citing Dumott v. Jones, 23 How. 
(U.S.) 220; Monroe 21. Phelps, 8 Ellis & Black, 739. The same prin- 
ciple has since been frequently approved and applied in other case3 by 
this Court. 

Commenting on the ilIanlzattan case, supra, Mr. Keener, in his escel- 
lent treatise on Quasi-Contracts (Ed. of 1893), p. 247, says: "Now it 
is submitted that no distinction can be drawn between Cutter 2, .  Powell. 
G T.R. 230, and Jlanhattan Life Ins. Co. v. Buck, 93 U.S. 24. In  each 
case there mas an express condition to the effect that in the event in 
question the plaintiff should have no claim upon the defendant; in 
each case it is conceded that tlie plaintiff had no rights against the 
defendant on the contract itself. But  by the terms of the contract, 
which provided that the plaintiff should have no rights on the contract 
in the event which has happened, i t  was distinctly stated in the case of 
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Manhattan Life Ins. Co, v. Buck, supra, that  the plaintiff was to have 
no rights of any kind against the defendant. If, then, the case of the 
Manhattan Life Ins. Co. v. Buck, supra, is to be supported, i t  must be 
put  upon the ground tha t  the court will relieve agamst a forfeiture, and 

will therefore disregard a clause of the  kind found in the 
(491) policy. But if the court will disregard such a clause in favor of 

a plaintiff who had paid money, the same court should cer- 
tainly disregard the clause in favor of a plaintiff who has rendered serv- 
ices, since in the one case as much as in the other the defendant has 
received from the plaintiff tha t  for which he has not given the plaintiff 
a n  equivalent." 

But is not necessary that  we adopt either of these views in the 
present instance, as the oral contract with Herold, the general agent or  
manager, so modifies the written contracts by  eliminating the provisions 
as to cancellation, and in other respects, and his representations, promis- 
sory or otherwise, were of such a persuasive and tempting character, as 
to create a cause of action in favor of the plaintiffs, of quite a different 
kind from that  which arose, if a t  all, upon the special written contract. 
T o  say the least of it,  the language, conduct, and manner of Herold was 
calculated to impress the plaintiffs to believe that  :hey could safely go 
ahead with their projected scheme as agents or distributors of defend- 
ants' cars and other vehicles, with the assured, and even warranted, 
expectation that the defendants would comply with their orders promptly 
and assist them in every way to success in their venture, which was to  
inure more to their benefit than to  tha t  of the plaintiffs. Stronger or 
more effective inducement could not have been held out to the latter, or 
have encouraged them in the belief, and even conviction, that  they could 
safely make the anticipated expenditures in installing and equipping 
their plant a t  Asheville and Hendersonville upon i.he assurance of the 
defendants tha t  they would get their money back thus laid out, and 
realize a substantial profit from the enterprise. If we should hold that  
plaintiffs have no legal right to be reimbursed for their outlay, under 
such circumstances, and to recover their reasonable and certain profit 
thus promised to them, would be to disregard all well settled principles 
of the law in like cases. 

If one makes a promise to another which a t  the time of making i t  he 
does not intend to perform, and induces the latter thereby to part  with 
value, or to act  to his own prc~judice, he will be liable for the consequent 
damages to him who is thus misled by the false promise. It has been 
held by us that  in cases of fraud, where the person committing i t  has 
been thereby enriched to the damage or detriment of the other, an  inno- 
cent party, indebitatus assumpsit will lie upon the ground that  the law 
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implies a promise to restore what has been gained by the transaction. 
Armfield Co. v. Saleeby, 178 N.C. 298; 6 S.E. Digest 866. Another well 
established species of fraud by a vendee is purchasing with a positive 
intention not to pay for the goods. If such intention were known to the 
vendor he certainly would not sell. I t s  suppression, therefore, is a legal 
fraud. Benjamin on Sales (7 ed.) ,  p. 470; Des Forges v. Pugh, 93 N.C. 31; 
Wallace v. Cohen, 111 N.C. 103; Donaldson v. Farwell, 93 U.S. 
631; Stewart v. Enzerson, 52 N.H. 301. The case of Rudisill v. (492) 
Whitener, 146 N.C. 403, approved the principle as stated. 
I n  Bigelow on Fraud i t  is said that ,  according to the current of 
authority, a debt is created by fraud where one intending a t  the outwt 
not to pay for property induces the owner to sell i t  to hi111 on credit by 
falscly representing or causing the owner to  believe that  lie intends to 
pay for it,  or by  concealing the intent not to pay. A false and fraudu- 
lent representation or promise me understand to be one made with the 
intention in the mind of the promissor not to  perform the promise. 
This is the misrepresentation of a subsisting fact, false within the 
knowledge of the party making it,  and calculated to deceive. Speaking 
of an actionable fraud, Lord Rowen, in Edington v. Fitzminnia, 29 
L. R. Chan. Div. 459, says: "There must be a miereprescntation of 
a subsisting fact;  but the state of a man's mind is as much a fact as the 
state of his digestion. It is true that  it is difficult to prove what the 
state of a man's mind a t  a particular time is, but if it can be ascertained, 
it is as much a fact as anything else. A misstatement a:: to the state 
of a man's mind is therefore a rnisstaternent of a fact." Hill v. Gettys, 
135 N.C. 373, 375. Justice -4she said in Des Farges v. P~rgh, szlpra; 
"It  matters not by what means the deception is practiced-whether by 
signs, by words, by silence, or by acts-provided that it actually produced 
a false and injurious impression of such a nature that  it may reasonably 
be supposed that ,  but for such deception, the vendor might never have 
entered into the contract." A promise is usually without the domain 
of the law unless i t  creates a contract, but  if made, when there is no 
intention of perforinancc, and for the purpose of inducing action by 
another, it is fraudulent, and may be made the ground of relief. Hill 
v. Gettys, 135 N.C. 375; Braddy v. Elliott, 146 N.C. 582. I n  the Hill 
case, supra, the Court ordered the cancellation of a mortgage because 
of a fraudulent promise, and in the opinion quotes with approval the 
following excerpts from text-books and decisions: "The general rule in 
regard to promises is that  they are without the domain of the law unless 
they create a contract, breach of which gives to the injured party 
simply a right of action for damages, and not a right to treat  the other 
party as guilty of a fraud. But  that proceeds upon the ground that  



518 IN T H E  SUPREME COURT. [I85 

to fail to perform a promise is no indication that there was fraud in 
the transaction. There may, however, have been fraud in it, and this 
fraud may have consisted in making a promise with intent not to per- 
form it. To profess an intent to do or not to do, when the party intends 
the contrary, is as clear a case of misrepresentation and of fraud as 
could be made." Herndon v. R. R., 161 N.C. 650-656; Williams v. Hedge- 
peth. 184 X.C. 114; Tust Co. v. Yelverton, ante, 314. A promise is a 

solemn affirmation of the intention as to a present fact. 1 Bige- 
(493) low on Fraud, 484 (the author is discussing, of course, civil 

remedies). "When a promise is made with no intention of per- 
forming it, and for the vely purpose of accomplishing; a fraud, i t  is a most 
apt and effectual means to that end, and the victim has a remedy by 
action or defense." Goodwin v. Home, 60 N.H. 485. "The intent is always 
a question for the jury, and to determine whether tke intent was fraudu- 
lent the jury have necessarily to look to the circi~mstances connected 
with the transaction or those immediately preceding or following it." 
Des Farges v. Pwgh, supra. This important question was fully con- 
sidered in Massey v. Alston, 173 N.C. 215, and the principal authorities 
examined and cited by the Court. Mr. Bispham in his work on Equity 
(9 ed.), 211, deals with the subject from the standpoint of equity, and 
says regarding it :  ''The representation must not be an expression of 
intention merely. A man has no right to rely upon what another says 
he intends to do unless, indeed, the expression of intention assumes such 
a shape that it amounts to a contract, when, of course, the party will 
be bound by his engagement and for the breach of which the other side 
has, ordinarily, an adequate remedy a t  law. But  i i  a promise is made 
with no intent to perform it, and merely with a fraudulent design to 
induce action under an erroneous belief, or if a representation amounts 
to a statement of fact, although dependent upon fui:ure action, in either 
case there is ground for equitable relief." Referring to that passage, i t  
is said in Massey v. Alston, supra, that '(Mr. Bisph:tm is fully sustained 
in this view by the authorities he cites. As we are told by moralists 
and jurists, words are to be taken by courts of justice in the sense which 
it was intended they should be, and which those using them wished and 
believed that they would be understood by him to whom they are ad- 
dressed, and the latter has the right to accept and act upon them as 
having such a meaning. The intention that he should thus understand 
them, and govern himself accordingly in his business intercourse with 
another who used them, is what gives a right to relief if i t  turns out 
that they are false, and if they induce the other party to act to his 
prejudice, relying upon the truth of what is said, in accordance with a 
fair and reasonable interpretation of the words. "If the defendant said 



N.C.] S P R I N G  T E R M ,  1923. 519 

(as in Massey v. Alston, supra),  tha t  lie would pay a t  once, or iinme- 
diately, if the deed mas delivered t o  him, and he had no intention of 
keeping his promise, and no ability to do so, as appeared in tha t  case, 
and he made the false statement, dishonestly and for the purpose of 
getting possession of the deed, and thereby overreaching the plaintiff, 
knowing that  plaintiff was trusting in his promise and its strict fulfill- 
ment, and gave up the deed because he did so confide in the defendant's 
integrity and in the belief tha t  he would do exactly what he had prom- 
ised. we cannot see why this is not such a false representation 
as would entitle the plaintiff to relief. And the great ~ e i g h t  of ( 4 9 4  
authority is t o  this effect." 

Let us now apply these principles to the case in hand. If the defend- 
ants, acting through their general agent, having authority to bind the 
principals, represented what they would do, not intending a t  the time 
to do and perform what was promised, and thereby induced plaintiff<. 
relying on his statement, so to act as to bring loss upon themselves, if 
the promises and representations as to what mould be done were falsely 
made, and were not carried out, and not intended to be executed, and 
plaintiffs were thereby made to suffer loss, the wrong was an  actionable 
bne, and they may recover for the loss or injury resulting therefrom. 
Both law and equity will afford relief in proper cases. 

Or if the defendants, by themselves or their duly authorized agent, 
made promises or representations, upon ~ d i i c h  the plaintiffs had the 
right to rely, and they were micled thereby to their prejudice, they may 
recover the resulting loss. 

The defendants further contend that  there is no mutuality, as between 
the parties to  the contract, which they say means no consideration to 
support i t  as an enforceable agreement. Bu t  there is such consideration, 
i t  being the benefit and advantage defendants were to receive from the 
wide advertisement and sale of their cars, and from other advantages, - 
which they were so keenly anxious to reap, as their agent intimated, 
and furthermore, as a par t  of the consideration, they were to have the 
services. efforts, and expenditures of the plaintiffs in that  behalf. What 
more would they want or could they require? Besides all this, there 
was mutuality and consideration sufficient to  uphold the contract, as 
defendants were not only to lay out large sums of money in preparation 
for the fulfillment of their agency to sell the defendant's cars, but mere 
to pay the scheduled prices, or in default of that, the reasonable prices 
of the defendants for the same. It must be kept in mind that  plaintiffs 
are not relying altogether upon the written contracts, as amended subse- 
quently, but upon the oral representations and promises of the defend- 
&s, by which they were deceived and thereby lost. Plaintiffs mere 
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to pay the list prices, subject to  changes of the same according to the 
rise or fall of prices in the market, but  still they were to pay. The cars 
were to be shipped "according to schetlule attache~rt," and Herold said, 
with impressive words and manner, "We will take soecial pains in seeing 
that  what you order is shipped promptly, and the company agrees, 
through me, to do everything, in its power, tha t  will make this agency 
a big success, and we will cooperate with you in every way to tha t  end." 
These were not only impressive words, but calculated to inspire the 
plaintiffs with confidence in their truth, and sincerity, and to  induce 

a free expenditure of their money and effort in producing the 
(495) desired and prornised result. 

Where no time is fixed, if it is not f i x d  here, for the per- 
formance, duration, and conlpletion of the contrect, the law implies 
that  a reasonable time will be allowed. Winders v. Hill, 141 N.C. 694; 
Michael v .  Foil, 100 N.C. 178; Bunch v .  Lumber Co., 134 N.C. 116; 
Waddell v .  Reddick, 24 K.C. 424. 

The orders for cars were given by plaintiffs in rel~ance upon the repre- 
sentations and promises of Herold, the defendants' general agent, and not 
necessarily upon the written contracts, unmodified by the oral agreement, 
or even as modified by it,  as there are considerations, independent of t h e  
written agreements, upon which the oral agreement may well rest. 

The agreement is not affected by the statute of frauds, the two cases 
relied on by defendants for the suggestion as tJo the statute, viz., 
W. City Fire Ins. Co. v.  Lichtenstein, 181 App. Div. (N.Y.) 681, 685; 
Pearlbe~g v .  Levischn, 112 Miec. (N.Y.) 95, were both decided in New 
k'ork, the statute of that State and ours being essentially different as to 
contracts not to be performed within a year, and in other respects. 

The position that  the contracts were executed in the name of the 
plaintiffs as individuals seems to be untenable, if not trivial, the inten- 
tion manifestly being that  the plaintiffs should act individually until 
their incorporation. This objection is more technical and formal than 
substantial. I t  does not prejudice the defendants materially that  the 
incorporation of plaintiffs has been delayed. It ma:y be tha t  the incor- 
poration might take place now, and the corporations made parties, as 
successors to the individual plaintiffs. We do not see how the ~rierits 
of the transaction will be materially affected either way. The Code 
provides, Pell's Revisal, sec. 415: "No action shall abate by the death, 
marriage, or other disability of a party,  or by the transfer of any inter- 
est therein, if the cause of action survive or continue, but the Court, on 
motion a t  any time within one year thereafter, or afterwards on a 
supplemental complaint, may  allow the action to  be continued by or 
against his representative or successor in interest." I t  is plainly evident 
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that  this contention must have been an  afterthought of the defendants, 
and not the substantial reason for the failure to conlply with their 
contracts. 

We have tlius carefully considered all reasonable grounds of objection 
set up by the defendants, and find none of them to be tenable. The rulings 
of the Court are consequently reversed, and the nonsuit is set aside. 
This necessitates the calling of a jury to  t ry  the case. 

S e w  trial. 

, ~ D . ~ J I s .  J .  This opinion was written by hIr .  Justice Walker in accord- 
ance with the decision of the Court, and was filed after his death. 

Cited: Erskine v. Motors Co., 187 N.C. 829; TVilliarns v. Willianzs. 
220 N.C. 811; Metals C'orp. v. T.t7einstezn, 236 N.C. 561; Rubber Co. v. 
Distributors, 253 K.C. 467. 

1. Pleadings-Demurrer. 
The office of a clernnrrer is to (letermine the legal sufficiency of a plead- 

ing. and for the purpose admits the truth of the matters and things alleged 
therein. 

2. Bankruptcy-Secured Claims-Proof of Clai1ns-Compositio11-\~aivrr. 
The holder of a nlechnnics' lien, who afterwards prolrs  his entire claim 

; I -  a secured creditor, does not waire his security, but if he proves as an 
1111wcl1red creditor in the bilulrruptcy proceedingb of his debtor, attends 
nnd participates in the ~neetings, and accepts his proportionate part of a 
cmnposition of creditors effected under the provisions of the bankrupt 
act, or a dividend therein, as a gerieral rule he places himself w a parity 
nit11 the general crrditor., and is dcenled to hare waived his security. 
Il-trltrrs I.. I i - c d y c y t h ,  172 S . C .  310. with regard to a lien on the hank- 
rupt's homestead. cited and distin&wishrd. 

A P P E ~ L  bv defendant from Lane, J . ,  a t  October Tenn,  1922, 
of BCNCOMBE. (496 1 

Civil action for debt and to enforce a mechanic's lien against 
defendant's leasehold estate. Defendant set up in bar of plaintiff's right 
to recover or to enforce its lien a composition in bankruptcy-it being 
alleged tha t  plaintiff participated fully in the bankruptcy proceedings, 
filed its claim as an unsecured creditor, and took part  in all meetings 



522 I N  T H E  SUPREME COURT. [I85 

of the creditors; that a 25 per cent composition was offered by the 
defendant and accepted by a majority in number and in amount of the 
creditors whose claims had been filed and allowed, and that this was 
confirmed by the District Court of the United States. Plaintiff deinurred 
to the sufficiency of the answer and moved to strike out all the allega- 
tions in regard to the bankruptcy proceedings. Demurrer sustained, 
motion allowed, and defendant appealed. 

J. Y .  Jordan, Jr., for plaintiff. 
Harkins & Van Winkle and Mark W. Brown f o ~  defendant. 

STACY, J. The office of a demurrer is to determine the legal 3uffi- 
ciency of a pleading, admitting for the purpose ihe truth of all the 
matters and things alleged therein. 21 R.C.L. 504. I t  is alleged in the 
answer that on 10 February, 1922, the defendant filed a voluntary 
petition in bankruptcy in the District Court of the lJnited States for the 
Western District of North Carolina, and listed plaintiff's claim as onc 
of his unsecured debts; that the plaintiff duly filed proof of its claim for 
the full amount, as an unsecured creditor in said bankruptcy court, and 
participated in all the creditors' meetings, took part in the election of a 

trustee, voted its full claim as an unsecured debt, and was pres- 
(497) ent, participating when the bankrupt's 25 per cent offer of 

composition mas accepted by the requisite majority of creditors 
in number and amount. Ynder these facts i t  is alleged that plaintiff is 
deemed to have waived or relinquished any secur~ty or lien which i t  
may have held, and that the order of confirmation was tantamount to 
a discharge in bankruptcy. Black on Bankruptcy, sec. 562, Bankruptcy 
Act (1898), sec. 14 (c).  

We think the demurrer should be overruled, and the defendant allowed 
to show his defense, if he can. A secured creditor does not waive his 
security by proving his debt in the bankruptcy proceedings, if he prove 
it as a secured claim. But, as a general rule, if EL creditor prove the 
whole of his claim as unsecured, and particularly if he accept a compo- 
sition or a dividend thereon, he places himself on a parity vi th  all the 
general creditors, and is deemed to have waived his security. I n  re Burr 
Mfg. and Sup. Co., 217 Fed. 16. It will be observed that in Watters 
v. Hedpeth, 172 N.C. 310, plaintiff's lien there was on the bankrupt's 
homestead, which property mas beyond the power of the bankruptcy 
court to administer, as it was esempt under the Constitution of this 
State, and nothing was paid to the creditors in the bankruptcy proceed- 
ings. Lockwood v. Bank, 190 U.S. 294; McKenney v. Cheney, 118 Ma. 
387; Birmingham Finance Co. v. Chisolm, 284 Fed. 840; U. S. Comp. 
St. (1918), sec. 9590. 
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We refrain from further comment, as the evidence in the case may 
show a different state of facts from that alleged in the answer. 

u 

The ruling of his Honor in sustaining the demurrer and striking out 
all the allegations in defendant's answer, relating to  the bankruptcy 
proceedings, must be reversed and the cause remanded for further action, 
not inconsistent with this opinion. 

Reversed. 

Cited: Brock v. Brock, 186 N.C. 55; Brick Co. v. Gentry, 191 X.C. 
637; Andrews v. Oil Co., 204 N.C. 271. 

B. F. TISDSLE, ADMINISTRATOR, v. UNION TANNIXG COAIPAXT. 

(Filed 26 May, 1983.) 

1. Employer and Employee-Master and S e r v a n t s a f e  Place t o  Work- 
Segligence-Evidence-Nonsuit-Trials. 

I t  is the duty of the employer to furnish his employee at  a power-driven 
plant a reasonably safe place to work and proper tools and appliances to 
do  the work required of him; and evidence tending to show that the 
employee had his clothes caught in a bolt in the coupling of a swiftly 
revol\ing shaft, left projecting one-half inch beyond the coupling flange. 
not countersunk or protected, as he was returning from opening a window 
to let in air, according to the custom of employees in the mill, and in the 
only way provided, thus causing his death, is sufficient to  take the case to 
the jury upon the issue of defendant's actionable negligence, upon his 
motion as  of nonsuit. 

2. Employer and Employee-Negligence-A4ssumption of Risk-Evidence 
-Nonsuit-Trials. 

Where the actionable negligence of the defendant is the proximate cause 
of the employee's injury, resulting in his death, the doctrine of assumption 
of risk does not bar the plaintiff's recovery. This and contributory negli- 
gence being matters of defense are  not available to defendant in his 
motion as  of nonsuit upon the evidence. 

APPEAL by plaintiff from McElroy, J., a t  January Term, 
1923, of MCDOWELL. (498) 

This is an action for damages for the negligent killing of 
plaintiff's intestate, Arthur Allison. He  was working for the defendant 
tanning company a t  the time of his death, 29 January, 1920, assisting in 
the operation of a machine called a "drum dryer," into which machine 
liquid extract is poured and in which are two revolving drums heated 
from within so that in forty minutes from the time the extract is poured 
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into the drum i t  is as dry as powder. It was in evidence that  "from 
tlie south side of the machine to the soutli side of the building there was 
a space from 10 to 12, possibly 15, feet, and tlie !ine sliaft was about 
three feet from the side of the building on tlie scuth, and there were 
windows along the wall on that  side as well as on the other side of tlie 
building, possibly 6 or 8 on tha t  side." 

The witness further testified that  between the ~l rurn  dryer and the 
window, and about three feet from this wall, was a line sliaft ~vhich 
extended through the building; the sections of this shaft were joined by 
couplings which were about 12 inches in diameter, disk-shaped and 
flanged, fastened together by bolts extending clear through them; the 
heads of the bolts were towards the west end of lbe building and the 
threaded ends towards the east. There were five or six bolts which held 
the disks together. One of tliese bolts, where the deceased was killed 
by his clothing being caught by it,  was longer than the others and 
extended out about one-half inch beyond the others and on out past the 
flange. The end of this bolt was threaded and the threaded end pro- 
jected about one-half inch beyond the tap. This particular coupling, 
through which this long bolt was placed, was almost directly in line with 
the window which had been opened during witness's absence from the 
building and in line with the drum dryer. The witness Allison, whom 
plaintiff's intestate was assisting, left the building to go over to the 
superintendent's office, telling deceased to watch the machine while he 
was away. The death of deceased occurred while the witness was a t  tlie 
business office. Upon his return lie found young Allison dead, or prac- 
tically so, lying under the line shaft near this coupling, his cIothes being 

wound around the line shaft and along ~t from the coupling 
(499) back perhaps 15 to 18 inches, and the vindow opposite the 

coupling was open. This witness testified that  i t  was the general 
custom which had existed as long as he had been wlxking there of going 
over or under the shaft to raise or lower the windows. I t  was also in 
evidence tha t  this was a warm day in January. 

A. B. Setzer, another witness, testified in substance to the same facts 
as the above witness. H e  testified also to the long established general 
custom of going over or under the shaft  by employees a t  will, to open or 
close the windows on tlie south side of the building. H e  testified tha t  
one set screw in this coupling mas longer than the others, and extended 
out beyond the flange. Other witnesses testified in substance to tlie 
same facts, and all state that  the custoix existed and had existed ever 
since they had been working a t  tlie place, of going beyond the guard 
rail and line d iaf t  to open the windows. There was no other Jvay of 
getting to any of tliese windows to open them. 
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There was a wooden railing a few feet inside of the line shaft, towards 
the center of the building, but there was no railing between the line shaft 
and the windows on the south side of the building. Upon the evidence, 
the court directed a nonsuit, and the plaintiff appealed. 

Hudgins, Watson  & Washburn for plaintiff. 
Pless, Winborne & Pless and W .  T .  Morgan for defendant. 

CLARK, C.J. NO one witnessed the actual death of the plaintiff's 
intestate, but the facts are very simple. It was the duty of the defend- 
ant  to give his employees a reasonably safe place in which to work. Thc 
building was a tannery, and there was a long line of shafting, inside of 
which there was a wooden railing, which would he a protection to the 
public and others than employees who were not called upon to go near 
the niacliinery. Between this line shafting and the windows there was 
a three-foot space, and the evidence is tha t  it had been customary for th r  
en~ployees, when they desired or found i t  necessary to  open a window, 
to go over o r  under this line shaft as the only means of doing so. From 
the nature of the business this was a super-heated building, and in 
addition this was quite a warm day. The shafting was connected by 
couplings, and through every coupling there were five or six heavy bolts. 
The employees, as whose assistant the plaintiff's intestate was working, 
was called off to the business office leaving the plaintiff's intestate in 
charge. When he returned the window opposite this coupling was open 
and the deceased mas found lying under the coupling with most of his 
clothing torn off and wrapped around the shafting, and there were indi- 
cations tha t  this clothing had been caught by an unprotected set screw 
in the coupling plates which projected beyond its tap. 

The plaintiff contends that  this was evidence taken in its 
most favorable light for the plaintiff, which inust b~ done on a (500) 
nonsuit, to show negligence on the part of the company. There 
was evidence that  i t  was customary to raise this window from time to 
time, and that  i t  had been customaiy, and indeed the only may for the 
employees to do so was to pass over the line shafting, or dodge under 
it, to get to the window, and i t  was evidence to go to the jury that  this 
screw projected a half-inch beyond the t ap  whereby it  is quite clear 
from the other evidence that the clothing of the deceased was caught 
and pulled off of hiin, and the deceased being thus caught was slowly 
revolved around the shafting, as one of the witnesses stated, until he 
dropped from i t  and mas found lying dead or dying on the floor. 

This Court has repeatedly held that  it is negligence for the employer 
using rapidly revolving shafting to leave the point of the screws, or t ! ~  
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taps, exposed, which may thus catch in the clothing of those nearby, ex- 
posing employees like the plaintiff's intestate to such danger. In  all 
such cases ordinary prudence requires, as this Court, has often held, that 
the point of the screw and the taps should either be countersunk or pro- 
tected by a cup or some other similar device which will not catch in the 
clothing of the eniployee and drag him to his death. This is such n 
simple protection that an ordinary regard for the sa'ety of the employees 
imperatively requires this to be done. 

This screw point of a large screw holding the coupling together pass- 
ing a half-inch beyond the tap readily would catch in the clothing of the 
deceased in returning from the window which he had opened and there 
was no other way for him to go to, or return from, the window except 
over or under this shafting, and the evidence is uiicontradicted that i t  
had always been the custom for the employees to  go over, or under, this 
shafting to  get to the window. The window was there to be opened, and 
was very often opened, and the defendant company not having provided 
any other may to reach the window except over or under the shafting, 
should have safeguarded the points of the bolts that were likely to catch 
in the clothing of the employee thus engaged, either by countersinking 
the point of the bolt, or if this mas impracticable, by putting a cup over 
it or other protection. 

If it be conceded that there was a rule of the company forbidding an 
employee to go over or under the shafting, still the evidence is that such 
rule had been habitually violated to the knowledge of the employer. I n  
Biles R. R., 139 N.C. 525, i t  is held: "Where a rule is habitually 
violated to the knowledge of the employer, or wl-ere a rule has been 
violated so frequently and openly and for a length of time that the 
employer should by the exercise of ordinary care have ascertained its 
nonobservance, the rule is considered as waived or abrogated." 

I n  Smith v. R. R., 147 N.C. 603, the Court said: "The law 
(501) is that the violation of a known rule of the company made for 

an employee's protection and safety, when the proximate cause 
of such employee's injury, will usually bar a recovery. This is only true. 
however, of a rule which is alive and in force and does not obtain where 
a rule is habitually violated, to the knowledge of tl e employer, or those 
who stand towards the employer in the position of vice-principal, or when 
a rule has been violated so frequently and openly and for a length of time 
that the employer by the use of ordinary care could have ascertained 
its nonobservance." To  the same purport, Haynes v. R. R., 143 N.C. 
154; Bordeaux v. R. R., 150 N.C. 528, and the authorities to the above 
effect are numerous and uniform. 

The operation of the tannery necessarily super-heated the building. 
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The windows were there to be opened; there was no means for the ein- 
ployees to get to the windows for that purpose except by going under or 
over the line shafting, and the evidence was that this was constantly 
done by the employees. 

Permitting the operation of a rapidly revolving line shaft with the 
threaded end of a bolt projecting out beyond the flange so that i t  might 
come in contact with the person or clothing of an employee in going to 
or from the window, there being no other method of opening the window, 
was negligence, and made the employer liable for any injury of which it 
was the proximate cause. Permitting a threaded bolt to be longer than 
the other bolts and extend out beyond the surface of the flange was 
negligence. 

In  Eplee v. R .  R., 155 N.C. 293, i t  was held that where a power drill, 
for boring holes in iron plates, left exposed set screws therein which were 
dangerous when the drill was being operated, these set screws should be, 
and usually are, covered or countersunk, and if this precaution is not 
taken i t  is not a proper tool to be used, and the master is liable. That 
case cites many others to the same effect that it is negligence for thtl 
employer to leave set screws unprotected, and not to countersink or 
protect set screws used in machinery. To  this purport i t  was held in 
Pressly v, Yarn Mills, 138 N.C. 413, that if there is any negligent 
default in this or similar respects, and this negligence was the proximate 
cause of the injury, the first issue should be answered in the affirmative, 
and that assumption of risk is not a defense. Even if i t  were, assunq)- 
tion of risk and contributory negligence are defenses, and a nonsuit 
cannot be granted when, as in this case, there is prima facie evidence of 
negligence on the part of the employer. To  the same purport are very 
numerous cases, among them, Sims v. Lindsay, 122 N.C. 681, where 
there was not a sufficient guard upon the machine which could be and 
was used on other machinery, and the nonsuit was set aside. See the 
numerous annotations to that case in the Anno. Ed. See, also, 
Hicks v. X f g .  Co., 138 N.C. 319, in which Hoke, J . ,  lays down (502) 
the same ruling. Lloyd v. Hanes, 126 N.C. 359; Womble v. 
Grocery Co., (Connor, J . ) ,  135 N.C. 474; Ross v. Cotton Mills, 140 N.C. 
115; Horton v. R.  R., 145 N.C. 138, citing Hoke, J., in Fitzgerald v. 
R, R., 141 N.C. 530. 

The defendant contends that the intestate was guilty of contributory 
negligence or assumption of risk, but these, as already stated, and as 
said in the authorities above quoted, were matters of defense for which 
the court could not grant a nonsuit. 

I n  this case there was sufficient evidence which entitled the plaintiff 
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to have the case submitted to the jury. For the error stated, there must 
be a 

New trial. 

Cited: Belshe v. R. R., 186 N.C. 249; Hinnant v. Power Co., 187 K.C. 
300; Herring v. R. R., 189 N.C. 290; Boswell v. Hosiery Mills, 191 X.C. 
556; Fracly v. Quarries Co., 198 N.C 209: Szcaney v. Steel Co.. 259 
K.C. 543. 

C. C. HCDSON v. CITY O F  GRDESSBORO. SOUTHIERX RAILWAY COBI- 
PAST, SQRTH CAROT,ISb RAIT,ROAD COJIPASY, A K D  GREESSBORO 
R.\SR A\XD TRITST C03IPANS. 

(Filed 26 Jlay. 1923.) 

1. Constitutional Law - JIunicipal Corporations - Cities and Towns - 
Statutes-Depots-Railr0a~1s-I3o11c1s-Ta~ation~-C0ntracts-Trusts. 

A statute authorizing a city to issue its bonds and lend the proceeds of 
their sale to a railroad company to build a depot ~ i t h i n  its limits. when 
the question has been subn~itted to and approved by its voters, does not 
c.olltravene the State Constitution, and is valid: all in this cwse, a bond 
issne by the city for the purpose and ill full conformity with the provisions 
of the statute, running thirty years at  not exceeding 6 per cent interest, 
m d r r  contract with the railroad comlmny for the latter to convey all of 
its depot and tmdr 1;1nds within the city to a trustee in trust, to be recon- 
veyed to the railroad cornpny upon its performance of the terms of the 
contrxct, and requiring the railroad company by maintaining a sinking 
fund to disch:~rge the debt a t  ~natnritp, with accrued interest, take care 
of the necessary rel~airs, and pay the taxes upon the property. 

2. Same-Public Inte~ests-Courts--Legislative Dic,cretion-Contracts- 
Consideration. 

T'pm the facts al)l,rarinz of record on this appeal. it i s  lrcld that the 
benefits tlmt are esl~ec~ted to accrue to the city by the building and main- 
teriance of n depot is within the scope of the public interest, for a public 
pnrpow, rind is a valid consideration for the conti-act, and the question 
as  to its effect upon the financial condition of the city in the nncertain 
future is one solely addressed to the discretion of the legislatire branch 
of t h r  State Governrnerit, and to the city acting in accordance therekvith, 
~vi th which the courts may not interfere. 

APPEAL by plaintiff from liarding, J., a t  April Term, 1923, of GUIL- 
FORD. 

This was a proceeding to obtain an injunction against the city of 
Greensboro carrying out its contract with the Southern Railway 
Company to issue $1,300,000 in bonds for the purpose of loaning 
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the same to the Southern Rai l~vay Company for the construc- (503) 
tion of a passenger station a t  Greensboro and an underpass, 
ctc. 

The General Assembly of IC'orth Carolina, a t  the Extra Session of 
1920, p a s d  an act, Pnva te  Laws, ch. 105, ratified 23 August, 1920, 
which authorized the city of Greensboro to issue bonds not to exceed 
$1,300,000, the proceeds of which were to be loaned for the construction 
of a station building, an underpass, etc., by tlie Southern Railway 
Company in accordance  nth plans to be agreed upon between the city 
and the company, the bonds to mature thirty years from date bearing 
not to exceed G per cent interest. The act further provided that  the 
governing boa.rd of the city should call an election to submit the proposcd 
contract and the question of the issue of the bonds as aforesaid to the 
qualified voters of the city, and that ,  if approved, the railroad company 
was to convey the necessary land free of all encumbrance to a truqtcc, 
to be held until the Southern Railway Company sl~ould, by monthly 
rentals, have paid the said trustee a sum of money sufficient to take care 
of the interest on the bonds issued for the purpose aforesaid and to pro- 
vide a sinking fund to discharge all of said debt a t  maturity with accrued 
interest, and the  railroad company was required to take care of the 
necessary repairs and pay taxes upon the property and upon the repay- 
ment of the sum advanced by the city, the trustee should reconvey the 
property to  the  railroad company. 

On 11 April, 1922, an election was held in w11ich the qualified voters 
of the city of Greensboro approved the proposed contract and authorizcrl 
the issuing of the bonds and carrying out of the contract. I t  appears 
from tlie record that  the number of qualified voters a t  said election wa> 
3,428, of whon1 2,145 voted to approve the action aforesaid, and 271 
voted against it. The contract thus proposed and authorized was exc- 
cuted 12 February, 1923, and the construction work would have been 
commenced but for the intervention of the proceedings in this case. The 
Southern R a i l m y  Company hac secured releases from the trustees in 
the four dceds of trust  covering the property proposed to be released. 
and also a conveyance from its lessor, the North Carolina Railroad 
Company. 

Thc court finds as a fact tha t  no conveyance of title has yet been 
executed to the said Southern Railway Company, nor to  the Greensboro 
Bank and Trust Company as trustee, by virtue of the aforesaid contract. 
but tha t  i t  would have been executed and delivered but for the institu- 
tion of this suit. 

The following is the contract of the parties, and the act of the Legis- 
lature under which the contract was made and submitted to the people, 
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the proceedings of the city council and the return of the election thereon 
and the map of the premises: 
(504) 

An agreement, made and entered into this 12 February, 
(505) 1923, by and between city of Greensboro, E ,  municipal corpora- 

tion, organized and existing under and by virtue of the laws 
of the State of North Carolina, hereinafter for convenience styled ('City," 
and Southern Railway Company, a corporation, organized and existing 
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under and by virtue of the laws of the State of Virginia, qualified to 
engage in the business of common carrier in the State of North Carolina, 
liereinafter for convenience styled "railway company," and Greensboro 
Bank and Trust Company, a corporation, organized and existing under 
the l a w  of the State of North Carolina, hereinafter for convenience 
styled "trustee." 

Vitnesseth, That m-hereas the city desires to promote the general good, 
con~enience, and safety of its citizens by constructing in the city of 
Greensboro, N. C., a passenger station, together with all necessary ap- 
purtenances thereto, and in connection therewith a certain underpass 
eliminating a dangerous grade crossing, all as more particularly herein- 
after identified, which will promote the prosperity and general welfare 
of the community; and 

Khereas, in order to secure the necessary authority to the city to 
effectuate said public purpose, the General Assembly of North Carolina 
passed and there was ratified on 23 August, 1920, "An act authorizing 
the city of Greensboro to issue bonds for the purpose of building a 
passenger station," said act being chapter 105 of the Private Laws of the 
General Assembly of North Carolina, Extra Session 1920, copy of which 
act is l~ereto attached, marked Exhibit "A," now referred to and made 
a part hereof; and 

Whereas the right of the city to  issue bonds as provided in said act 
has been secured by the approval of a majority of the qualified voters 
of mid city determined a t  an election duly and legally called and held 
in the city on 11 April, 1922, the result of which election is shown by 
the certificate of the judges of said election hereto attached, marked 
Exhibit "B"; and 

Whereas the railway company owns, controls, leases, and operates 
lines of railroad entering the city of Greensboro, N. C., and is engaged 
in the operation of passenger trains and the transportation of passengers 
thereon to and from the said city of Greensboro; and 

Khereas, the railway company is willing to convey or have conveyed 
to said trustee upon the trusts hereinafter recited, title to the land upon 
which the said passenger station and its appurtenances is to be erected, 
and to enter into a rental contract for the use and occupancy of said 
~tat ion building and accessories in accordance with the terms hereof: 
Now, therefore, this agreement witnesseth: 

That the city, for and in consideration of the covenants of 
the railway company and the trustee hereinafter expressed, (506) 
hereby covenants and agrees: 
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1. T h a t  upon conveyance to Greensboro Bank and Trust Company, 
trustee, by Southern Railway Company, or a t  its direction, of the land 
hereinafter specifically described upon which the station is to be erected, 
with good title, free and clear from all encumbrances, satisfactory to the 
city, as shown by certificate of the mayor of the c ~ t y  to  be attached to  
said trust deed, the city, through its duly authorized governing board, 
and by regular ordinance, will issue and deliver to the trustee, its ('City 
of Greensboro-North Carolina Passenger Terminal Thirty Year Gold 
Bonds," authorized by the act of the General A s s ~ n b l y  of North Caro- 
lina ratified on 23 August, 1920, hereinbefore referred to, in an agree- 
gate amount of not exceeding one million, three hundred thousand dollar. 
($1,300,000) par value. Said bonds shall mature thirty years from the  
date thereof and shall bear interest a t  not exceeding six (6)  per cent per 
annum, payable semiannually. 

2. The city hereby agrees and binds itself a t  the rneeting of its govern- 
ing hoard, to be held a t  the time now fixed by law in each year. or which 
may hereafter be fixed as the time for lwying the t ~ x e s  of the city, or as 
soon thereafter as may be, during each pear of the thirty-year term of 
said bonds, to levy a tax sufficient to pay the in tera t  that  may be then 
due and to  provide that  year's proportionate part  of the sinking fund 
for the payment of the principal of said bonds a t  maturity, the amount 
of interest, and the amount to be paid into the sinking fund to be 
annually certified by the trustee to the governing body of the city: 
Provided, the tax shall be collected only when the trustee has not in 
hand from the rent agreed to be paid by the railways company funds 
with which to pay the interest and the yearly proportion of the sinking 
fund to retire the principal a t  maturity. 

3. Such amount of said bonds, bearing interest a t  the rate fixed by 
the city, which shall not be in excess of six (6)  per cent per annum, 
payable semiannually, so issued and delivered to tlie trustee, aQ i t  may 
be found necessary to sell to pay for the construction of said station 
and all of its appurtenances, together with the underpass, will be authen- 
ticated by the trustee and be by tlie city sold and disposed of to the best 
advantage at  not less than par and the proceeds th~.reof, less the  neces- 
Pary costs of preparing, issuing, and selling the bonds, paid into the 
hands of the trustee, and shall be used by the trustel? in payment for the 
construction of the passenger station and all appurtenances, including 
the underpass. The trustee shall pay out the money only on proper 
joint certificate of the chief engineer of the railway company and an  

authorized representative of the city, as will be more particu- 
(307) larlv provided for in the contract and specifications: to be en- 

tered into for the construction of said passenger station and 
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facilities. If the sale of said bonds in amount sufficient t o  cover the 
eztnnated cost of the construction of said station and all of ~ t s  appurte- 
nance~ ,  togctlier m t h  the underpass, shall not be sufficient to  fully pay 
for snme a t  the end of the said conbtruction, the trustee shall autlientl- 
cate and the city shall sell and thc.pose of an additional amount of salcl 
bond? df ic ient  to  complete the payment of all of said construction n-ork, 
and Jlould there be any balance left in the hands of the trustee on 
final con~pletion of the statlon and its appuitenances, together with the 
underpass, s a d  balancrx sllall he by the trustee covered into the sink- 
1np fund for tlie retlrcinent of the principal of tlie bonds a t  maturity 
and a certificate thereof furnished the city and the rai lnay conipany 
by the trustee. 

4 Tha t  upon the payment of tlie interest on said bonds and the pay- 
ment of the principal a t  inaturity and coinpllance by the railway con-  
pany \n th  ~ t s  cownants herein contained, the city n l l l  release and 
di>chargc anv hen or claim whatsoever it may have to  said station prop- 
erty and ~ t s  appurtenances, other than the underpass, which is to forever 
reinain a stieet of the citv open t o  tlie use of the public and subject t o  
the city's control, and to  that  end will jom the trustee in s l~r l l  convey- 
ance- :a> may be necessary to accoinpllsh the conveyance of full and coin- 
plete tltle to the railway conipany, its successors or awgn> ,  when 211 
o b l l g a t ~ o n ~  of the clty In connection therewth are paid off. 

RAILWAY'S COVEN ~ N T S .  

The railway company, in consideration of the covenants of the city 
and trustee, hereby covenants and agrees: 

T,. That  it will, upon notice from the governing board of the city that  
the city has executed this contract and is authorized to issue the bonds 
as herein provided, execute and deliver, or cause to be executcd and 
delivered, to  Greensboro Bank and Trus t  Company, trustee, in trubt for 
the qecurity of said bonds and the payment of the interest thereon, a 
deed or deeds conveying good and sufficient title, free and clear from a11 
encun~hrances, to  the property in the city of Greensboro. county of 
Guilforcl. State of Kortli Carolina, particularly described as follows: 

Beginning a t  the corner formed by the intersection of tlie south 
hountlary line of D ~ p o t  Street with the east boundary line of Soutli Elm 
Street, and running thence 

(1) Eastwardly along a i d  south houndary line of Depot Street, a 
distance of 290.1 feet, more or less, to the soutlmest corner of Depot and 
South Davie streets; thence 

(2)  Southnardly along the west boundary line of Soutli Da;.ie Street, 
a d~ktance of 88.3 feet to a rail; thence 
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(3) Southwestwardly a distance of 312 feet, more or less, 
(508) to a rail in the east boundary line of said South Elm Street; 

thence 
(4) Northwardly along the said easterly boundary line South Ehn 

Street, a distance of 190 feet, more or less, to the point or place of 
beginning, containing .93 acres, more or less. 

And beginning a t  a point on the easterly boundary line of South Davie 
Street, 141.8 feet northwardly from the original center line of the North 
Carolina Railroad, measured along the said east boundary line of South 
Davie Street, and running thence 

(1) Eastwardly along a line parallel with and a t  all points 12 feet 
south of the present northerly limit of the property of the railway 
company, a distance of 116.8 feet, more or less, to the westerly boundary 
line of Eckles Street produced; thence 

(2) Southwardly along the said westerly boundary line of Eckles 
Street produced a distance of 63.5; thence 

(3) Southwestwardly a distance of 124 feet, more or less, to a point 
in the easterly boundary line of said South Davie Street, 45.3 feet north- 
wardly from the said original center line of said North Carolina Rail- 
road, measured along said street line; thence 

(4) Northwardly along said east boundary line of South Davie Street 
a distance of 106.5 feet, more or less, to the point or place of beginning, 
containing .23 of an acre, more or less. 

6 .  That  upon notice to the railway company from the trustee that the 
bonds in an amount necessary and required for the construction of the 
said passenger station and appurtenances, underpass, etc., have been 
legally authorized and duly issued by the city and are in the hands of 
the trustee for certification and delivery to a purchaser or purchasers 
named by the city a t  a price satisfactory to the parties hereto, which 
price will net to the city the estimated cost of all of said construction, 
the railway company shall prepare and have presented to  the trustee for 
execution a contract or contracts with a reliable contractor or contractors 
satisfactory to the city and the railway company for the construction of 
the station building, its approaches, plazas, entrances, ways, streets, 
necessary tracks, and the underpass under Davie Btreet, in accordance 
with plans, copy of which are hereto attached, marked Exhibit LLC," 
which plans have been agreed upon between the city and the railway 
company, which agreement is evidenced by the approval of said plans by 
the city manager for the city and by an executive officer of the railway 
company for the railway company, and in accordance with specifications 
hereafter to be agreed upon between the city and the railway company. 
The work of contruction shall be done under the ~lirection and control 
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of the railway company, but in accordance with the plans and specifica- 
tions agreed on, as above set forth. The construction work shall begin 
within ninety days from the sale of the first installment of 
bonds. The entire construction work herein provided for shall (509) 
be completed a t  a cost to the city not in excess of its authorized 
bond issue for this purpose. The contract for the work and construc- 
tion so undertaken shall provide for its completion for occupancy 
within not less than twenty-four months from the signing of the con- 
tract, with the usual penalties incorporated in the contract for failure 
to comply. 

7. The railway company agrees that i t  will use the said passenger 
station building, tracks, and appurtenances constructed hereunder for 
the handling of all of its passenger train business (including trains con- 
taining mail, baggage or express, as well as passenger cars) in and 
through the city of Greensboro, N. C., for and during the full term 
hereby created; that is to say, for thirty years, beginning on the date 
of the execution and certification of the bonds and thence next ensuing; 
and this undertaking shall be binding upon the parties hereto and their 
respective successors and assigns. 

8. That  for the use of the said passenger station and terminal, with 
all appurtenances thereto, for the transaction of its passenger terminal 
business in the said city of Greensboro, for and during the life of the 
said bonds of the city of Greensboro, i t  will pay as rent therefor the 
following sums of money and comply with the following covenants, 
namely : 

(1) Pay to the trustee, in lawful money of the United States of 
America, in monthly installments (the first monthly installment being 
due the last day of the month the bonds are dated and certified, in order 
to take care of interest during construction) an annual sum which will 
be equivalent to the interest on the amount of said bonds outstanding, 
and will pay to the said trustee monthly of such further sum as will 
provide a sinking fund which when invested by the trustee in the manner 
herein provided shall be sufficient to pay off and discharge a t  maturity 
said bonds issued and sold, but not exceeding a total sum of one million 
three hundred thousand dollars ($1,300,000). 

(2) The railway company will, a t  its own expense, properly furnish 
and equip said station after it is constructed, and will pay for all 
necessary repairs, replacements, renewals, and upkeep on said passenger 
station and its appurtenances, excluding the underpass, and will main- 
tain, preserve and keep the same in proper repair, and will pay and 
discharge any and all taxes, assessn~ents, or other charges whatsoever 
which may be lawfully levied, assessed, or imposed during the term 
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hereby granted by any government or lawful authority whatsoever upon 
the premises hereby leased, or any part thereof, or upon the income of 
the same, it being the intent and meaning hereof that all governmental 
charges upon the aforesaid property, or the income therefrom, shall be 

assumed and satisfied by the railway company. Nothing herein 
(510) contained shall be construed to exempt the aforesaid property 

from taxation. 
(3) Will pay the necessary expenses devolving an the said trustee in 

the execution and conducting of its trust. 
(4) The railway company shall and will during .the life of this agree- 

ment keep the said passenger station building insured against any loss 
or damage by fire, to an amount equal to the value of the fire destructible 
part of said building, or such an amount, if less, as said building will 
bear. The insurance shall be in company or comp:mies to be approved 
by the trustee, its successors or assigns, the loss, if any, to be payable to 
the trustee, its successors or assigns, in trust for the holders of the bonds 
above mentioned, and the policy or policies covzring such insurance 
shall be delivered to such trustee; all insurance premiums shall and will 
be paid by the railway company and in default of the railway company 
keeping the building so insured, the trustee, its successors or assigns, 
may take out such insurance from time to time in amount as above 
provided, not exceeding the unpaid portion of said bonds, less any sum 
in the sinking fund in the hands of the trustee applicable to the retire- 
ment of said bonds at maturity, and the railway company shall and will 
pay to the trustee the amount of such premium or premiums so paid, 
with interest a t  6 per cent per annum from time of payment. Upon the 
payment of any insurance money on account of losses covered by such 
insurance, i t  shall be held and retained by the trustee, its succesors or 
assigns, until the replacement or repair of said passenger station build- 
ing covered by said insurance, and upon proof satisfactory to the trustee, 
its successors or assigns, of the proper replacement or repair of said 
building, the duty to replace or repair which is upon the railway com- 
pany, said insurance money so collected shall be paid to the railway 
company. 

TRUSTEE'S COVENANTS. 

The trustee, in consideration of the covenants of the city and of the 
railway company, hereby covenants and agrees: 

9. That i t  will, as trustee, accept conveyance of the said property 
referred to in paragraph four above and hold the aame upon the condi- 
tions and terms in said conveyances set forth. 

10. That i t  will, as trustee, accept delivery of the said bonds referred 
to in paragraph one hereof. That i t  will certify and authenticate only 
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such an amount of said bonds as may be necessary to pay for the cost of 
the said stations, facilities, underpass, etc. 

11. That  i t  will execute a contract for the construction of said station 
facilities, appurtenances, underpass, etc., as herein provided for, the 
same to be constructed in accordance with the plans and specifications to  
be approved by the city and the railway company, as above set forth. 
That it will pay to the contractor, on certificate calling for said 
payment, duly approved by the city and the chief engineer of (511) 
the railway company, such sum or sums of money as may come 
due when the same come due under the contract hereinabove provided 
for. 

12. That i t  will execute an agreement and lease of said station build- 
ing and its appurtenances to the railway company in accordance with 
the provisions of the act of the General Assembly of North Carolina 
ratified on 23 August, 1920, hereinbefore referred to, and upon terms 
consistent therewith to be agreed upon between the parties hereto, leasing 
unto the railway company, and its successors and assigns, the right to 
use for a term of thirty (30) years, beginning the date said bonds bear 
date, for the accommodation of its passenger traffic in the city of Greens- 
boro, the following: 

All and singular the passenger station building situate in and upon 
parcels of land hereinbefore described, and to be conveyed to the trustee 
by the railway company, or a t  its direction, together with the tracks 
constructed or to be constructed leading into and used in connection 
with said station building, and together with all of the houses, offices, 
baggage, and waiting rooms, platforms, and appurtenances of whatso- 
ever nature to the said station building, and tracks appertaining thereto 
which may be necessary for the movement of passenger trains, and the 
use and convenience of passengers, and the handling of baggage, mail, 
and express, and the transaction of passenger business a t  the said city 
of Greensboro. 

The city will join in the said lease if that be desired. 
13. That it will invest a t  stated periods, not in excess of three months 

apart, unless a longer period is agreed to in writing by the parties 
hereto, all moneys coming into its hands under this agreement for the 
purposes of the sinking fund. The said investment shall be in the bonds 
issued by the city of Greensboro under its agreement and said act of 
23 August, 1920, in so far as they may be purchaseable a t  and for a 
price not in excess of 105. If such bonds cannot be acquired, then the 
trustee shall invest such funds, a t  periods not greater than three months, 
in securities of the Government of the United States of America or of 
the State of North Carolina or of the city of Greensboro, N. C., or of 
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the county of Guilford, N. C., except that upon recommendation by the 
trustee in writing, and consent thereto by the c ~ t y  and the railway 
company, the trustee may invest in other approved securities. The 
agreement to so invest shall specifically name the :security or securities. 
The bonds as paid shall be canceled by the trustee and surrendered to the 
city and a certificate showing cancellation and surrender furnished by 
the trustee to the railway company. 

14. Until payment by the railway company, its successors or assigns, 
to the trustee, its successors or assigns, and to the holders of the bonds 

above provided for, of the entire cost of the said station build- 
(512) ing, facilities, underpass, etc., and until all the obligations of 

the railway company hereunder shall have been fully com- 
plied ~ i t h  and performed, title to the ground and the station and said 
facilities shall not pass to  or vest in the Railway Company, but shall 
remain in the trustee, its successors or assigns in the trust, to perform 
and enforce this agreement for the benefit of the bonds above re- 
ferred to. 

15. That  i t  will, upon the payment by the railway company of all 
the aforesaid bonds in full, together with the interest thereon, in the 
manner and form herein provided, and upon the performance by the 
railway company of all the obligations and agreements herein contained, 
execute and deliver to the railway company, or as it may direct, a t  the 
expense of the railway company, all necessary deeds of conveyance which 
may be reasonably required by the railway company as evidence of its 
title to said land, the station building, and all appurtenances thereon. 

I n  witness whereof the parties hereto have caused their respective 
corporate names to be hereunto signed in triplicata by their respective 
officers duly authorized and their respective seals to be hereunto affixed, 
duly attested by their respective officers duly authorized, all on the day 
and year first above written. 

CITY OF GREENSBORO, NORTH CAROLINA, 
[SEAL] By CLAUDE KISER, 

Mayor. 
Attest: B. T. WARD, City  Clerk. 

SOUTHERN RAILWAY COMPA.NY, 
[SEAL] By 1,. E. JEFFRIES, 

Vice-president. 
Attest: W. S. CAMP, Assistant Secretary. 

GREENSBORO BANK AND TRUST COMPANY, 
[SEAL] By J. w. FRY, 

Attest: W. M. RIDENHOUR. President. 
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E X H I B I T  "A." 

The General Assembly of North Carolina do enact: 

SECTION 1. That for the purpose of constructing in the city of 
Greensboro, North Carolina, a suitable passenger station to be used and 
operated by the Southern Railway Company on terms hereinafter pro- 
v~ded ,  the city of Greensboro is authorized to issue, sell, or 
o t h e ~ ~ i s e  dispose of its bonds not to exceed one million three (513) 
hundred thousand dollars ($1,300,000), par value, and use the 
proceeds therefrom in the construction of said station building, its ap- 
proaches, plazas, entrances, ways, streets, necessary tracks, in accord- 
ance with plans to be agreed on between said city and said railway 
company; said bonds maturing thirty (30) years from date, bearing 
interest a t  a rate not to exceed six per cent per annum, evidenced by 
coupons due semiannually, principal and interest payable a t  such place 
and of such denomination and form as may be determined hy ordinance 
of said city. 

SEC. 2. Said bonds, or any part thereof, shall be issued and consti- 
tute a valid obligation of said city only on approval of a majority of the 
qualified voters of said city, to be determined at an election to be called 
as herein directed. 

SEC. 3. The governing board of the city shall call said election by 
ordinance, which ordinance shall be introduced a t  least one week before 
its final passage, and if amended a t  any meeting i t  stands for passage, 
can be with said amendment adopted a t  said meeting. Such ordinance 
shall provide a new or special registration of voters for said election, 
shall designate the precincts and voting places and name the registrars 
and judges of said election, provide the form and wording of the ballot 
to be used, and the ordinance published as said board may order. That 
the qualification of voters, the holding and conduct of said election, 
canvass of returns, and declaration of result and all other matters per- 
taining to said election shall be under rules and regulations provided 
for elections of members of the board of commissioners of the city of 
Greensboro. If a t  said election a majority of the qualified voters shall 
vote for bonds, then the governing board of said city shall issue, sell, or 
otherwise dispose of said bonds, or so much thereof as may be necessary, 
and use the proceeds for the contruction of the passenger station and 
accessories as aforesaid. That the work shall be done under the direc- 
tion and control of the Southern Railway Company, who shall execute 
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same in accordance with plans and specifications agreed on between the 
parties, as aforesaid. 

SEC. 4. That before any of said bonds shall be sold, or offered for 
sale, the Southern Railway shall cause to be conveyed to a trustee 
selected by the governing board of the said city and the Southern Rail- 
way Company the land on which said station is to be erected, with good 
title, free and clear from all encumbrances, and said Southern Railway 
Company shall make and execute a contract with said city and said 
trustee providing in substance as follows: That the lands conveyed to 
the trustee, the station bidding, and all other irnprovements thereon 
shall be held by the trustee to secure the payment of said bonds, principaI 
and interest as aforesaid; that the Southern Railway Company shall 

properly furnish and equip said station after its construction, 
(514) pay for all necessary repairs and upkeep, and pay to said 

trustee for the benefits of said city, for the use and occupation 
of said station building and accessories, by a monthly rental, a sum of 
money sufficient to pay the interest on said bonds, and provide a sink- 
ing fund, which, when invested by the trustee, shall be sufficient to  
pay off and discharge said one million three hundred thousand dollars 
($1,300,000) of bonds a t  maturity; that on payment of the principal 
and interest of said bonds in full, said trustee shall convey title to said 
land and passenger station to the Southern Railway Company, its succes- 
sors or assigns, and said city of Greensboro shall release and discharge 
any lien or claim it may have on said property; and said contract may 
contain such other provisions for the furtherance and protection of the 
agreement between the parties thereto as they may determine. 

SEC. 5. That said board of commissioners shall annually levy a tax 
sufficient to pay the interest on said bonds and to provide a sinking fund 
for the payment of the principal thereof a t  maturity. Provided, that 
said levy shall not be made if said Southern Railway Company shall 
monthly pay to said trustee an amount sufficient to pay said interest and 
to provide for said sinking fund with which to pay said bonds at ma- 
turity. 
SEC. 6. That the provisions of chapter one hundred and thirty-eight 

of the Laws of one thousand nine hundred and seventeen, or any amend- 
ment thereof, or the provisions of section two thousand nine hundred and 
seventy-seven of the Revisal of nineteen hundred and five limiting the 
right of cities to 10 per cent of the assessed valuation of real and personal 
property shall not apply to or in any way affect the validity of the bonds 
authorized by this act, or the payment thereof, nor shall the amount 
of said bonds outstanding be computed by said city in making any esti- 
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mate of its liability under said section two thousand nine hundred and 
seventy-seven of said Revisal. 

SEC. 7. That all laws and clauses of laws in conflict with this act 
are hereby repealed. 

SEC. 8. That  this act shall be in force from and after its ratification. 

EXHIBIT "B." 
EXTR~CTS FROM MINUTES OF THE CITY COUNCIL OF GREENSBORO, N. C. 

GREENSBORO, N. C., Monday, 24 April, 1922. 
Regular Meeting. 

Council met with all members present, to wit: Brooks, Grimsley, 
Hiatt ,  Kiser, Mendenhall, Price, and White. 

Councilman Brooks moved that the report of the judges of election 
for the election held on 11 April to submit to the voters of the city 
question of issuing $1,300,000 passenger station bonds be re- 
ceived and ordered spread upon the minutes. Upon this motion (515) 
the roll was called as follows: Ayes-Brooks, Grimsley, Hiatt, 
Kieer, Mendendall, Price and White. Nays-None. 

The undersigned, being the registrars and poll holders for Gilmer and 
Morehead precincts in the city above named, for the special election 
held on 11 April, 1922, a t  which was submitted to voters of the city 
"An ordinance to authorize the issuance of $1,300,000 passenger station 
bonds, and to submit the same to the vote of the people," do hereby 
certify that we met a t  the City Hall in Greensboro, a t  10 o'clock a. m., 
on this 12 April, 1922, and formed the canvassing board for said election, 
as provided by section 41 of the charter of said city. 

T .  G. McLean was elected chairman and J. R.  Cutchin was elected 
secretary. 

We then proceeded to receive and tabulate the number of qualified 
voters for said election and the votes cast in said election, which we find 
and declare to have been as follows, to wit: 

Number of Votes f o r  Votes 
Qualified Said Aga~nst  
Voters Ordinance Ordinance 

Gilmer Precinct ............................... 1585 995 122 
Morehead Precinct .............................. 1843 1150 149 

- - - 
Totals .......................................... 3428 2145 271 
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We therefore declare the result of said election to be that said ordi- 
nance has been approved by a majority of the qualified voters of said 
city for said election; and that the bonds described in said ordinance 
have been authorized and approved in said election by a majority of the 
qualified voters of said city. 

Witness our hands and seals, this 12 April, 1922. 

Gilmer Precinct: 

T. G. MCLEAN, 12egistrar. [SEAL] 
RICHARD WINSTEAD, JR. [SEAL] 
R.  A. GILMER, Poll Holder. [SEAL] 

Morehead Precinct: 

J.  L. TYSOR, Regis trar. [SEAL] 
J. R. CUTCHIN. [SEAL 1 
H. T. Martin, Poll Holder. [SEAL] 

I, B. T. Ward, city clerk of the city of Greensboro, hereby certify 
that the foregoing is a true copy of so much of the proceedings of the 
city council of the city of Greensboro a t  a regular meeting held on 

Monday, 24 April, 1922, as relate to the report of the judges 
(516) of election for the election held on 11 April, 1922, to submit 

to the voters of the city of Greensboro the question of issuing 
$1,300,000 passenger station bonds, this transcript having been copied 
by me from the official minutes of said meeting as recorded in volume 
9, page 613, of the records. 

Witness my hand and the seal of staid city, thirl 12 February, 1923. 

B. T. WARD, City  Clerk. [SEAL] 

Upon the hearing the court adjudged that the act of the Legislature 
was constitutional, that the contract and the issue of bonds had been 
duly approved by the popular vote, and were valid, and denied the appli- 
cation for an injunction. Appeal by plaintiff. 

A. Wayland Cooke for plaintiff. 
E. L. Brooks and B .  L. Fentress for the city of (3reensboro. 
Wilson & Frazier and Manly, Hendren & Womble for Southern Rnil- 

way Company and North Carolina Railroad Complzny. 
R. D .  Douglass for Greensboro Bank and Trust Company. 

CLARK, C.J. The court properly held that there was no comtitu- 
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tional inhibition against the act of the General Assembly of North 
Carolina authorizing the city of Greensboro to issue bonds for the pur- 
pose of building a passenger station and underpass, etc., as specifically 
set  forth and provided by Private Laws, Extra Session 1920, ch. 105, 
and that the contract between the city of Greensboro and other defend- 
an t  was in accordance with the terms of said act. 

The qualified voters of the city of Greensboro, to  whom under the act 
the proposition was submitted, had the right to  determine, as they have 
done by a large majority of the registered voters, that the contract 
between the city and the railroad company should be made and the 
bonded indebtedness therein contemplated created, and having so elected, 
their action is not subject to judicial review. 

I t  was within the scope of the powers of the Legislature to enact the 
statute in question. The contract was made strictly in accordance with 
the terms of the statute, and i t  and the issue of bonds authorized thereby 
have been ratified a t  the ballot box as provided by the statute. There 
being no constitutional prohibition the matter is purely one of public 
policy. 

On full and careful examination of the terms of the contract (set out 
in the record as "Exhibit B") between the city of Greensboro and the 
Southern Railway Company upon mutual considerations from each to 
the other, and the benefits that are expected to accrue to the city which 
are within the scope of the public interests, we find that the undertaking 
is for a public purpose. The parties were duly authorized by legislative 
enactment to make and enter into the contract presented 
for our consideration and to perform the obIigations therein (517) 
as-umed. 

TTlien the trustees, under the various deeds of trust, h a w  executed and 
delivered to the Southern Railway Company the releases proposed and 
the Sorth  Carolina Railroad Company has executed its proposed convey- 
ance to the Southern Railway Company and all have been duly recorded, 
then, in that event, the Southern Railroad Company will be authorized 
to convey to the trust company a good title in fee simple to the two lots 
of land in question, clear and free of all encumbrances. When the South- 
ern Railway Company has executed the proposed deed of trust upon 
the two lots of land in question, as provided in the contract, the city of 
Greencboro can issue its bonds as provided by the several acts of the 
General Assembly and the terms of contract. Said bonds, when so issued. 
will be a valid and outstanding obligation of the city and the parties 
to the contract. 

The case was very fully and ably argued before us by counsel repre- 
senting all the parties at interest, both by the pxties to the contract and 
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by the plaintiff opposing the constitutioilality of the act and the validity 
of the contract. After full consideration, we have reached the same con- 
clusion as his Honor. 

It was earnestly argued before us that the proposition that the city 
of Greensboro should loan this fund would impair its credit, that the 
issue of over a million dollars in bonds by a city for the purposes recited 
was not only novel, and, indeed, unprecedented, but might prove disas- 
trous in certain contingencies in the uncertain future, and that the 
precedent thus set, if followed t o  any extent, would not serve the public 
interest. But these are not matters which are confided to this branch 
of the government. 

The legislative authority of the State, acting ,within its authority 
and violating no prohibition in the Constitution, in its wisdom saw fit 
to enact this statute, which authorized the contract that is presented in 
this record, and the parties thereto, the city of (Greensboro and the 
Southern Railway Company, with the assent of the North Carolina 
Railroad Company, have drawn up a contract within the terms author- 
ized by this statute and the qualified voters of the1 city of Greensboro 
have endorsed the action of their representative body, and a t  the ballot 
box, the vote being regularly and properly taken in i;he manner provided 
by the statute, have ratified and confirmed the contract and have directed 
the issue of the bonds. They have assumed the responsibility. and 
whether the proposition shall prove to be a wise and a safe one was a 
matter which the Legislature and the city of Greensboro had a right t o  
determine, and they have done so. 

The judgment of his Honor is 
Affirmed. 

Cited: Ketchie v. Hedrick, 186 N.C. 393; Hinton v. State Treas., 193 
N.C. 502; Yarborough v. Park Corn., ,196 N.C. 293; Turner v. Reids- 
ville, 224 N.C. 44; B~unzley v. Baxter, 225 N.C. 693; Green v. Kitclzin, 
229 N.C. 459. 

THE FARRIERS TOBACCO WAREHOUSIB COMPAK'Y V. EASTERN CARO- 
LINA WAREHOUSE CORPORATION AiYD TOBACCO GROWERS' CO- 
OPERATIVE ASSOCIATION. 

(Filed 26 May, 1923.) 

1. F i r e e V e n d o r  and Purchaser--Contracts to Convey--Owner. 
Where valuable buildings on real estate for which a bargain of sale is 

pending are a principal and substantial inducement to the contract of 
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purchase, and are destroyed by fire without the fault of either of the 
parties. the loss will fall upon the one who is the owner of the property 
at  the time of the fire; and if the negotiations at  or before that time have 
resulted in a n  enforceable and binding agreement to convey, and there is  
no express stipulation to the contrary, the proposed vendee or holder of 
such agreement will be regarded as the owner of the property. 

2. Same--Vendor's Title. 
Where the vendor, in a contract to convey lands. the buildings on which 

are  a material and substantial inducement for the transaction, are de- 
stroyed by fire, is not a t  the time of the fire in a position to convey the 
11roperty for the lack of title or legal right thereto. or if the contract is 
incomplete and unenforceable for any reason, the loss will fall on the 
vendor, and the vendee may elect to proceed no further in the matter. 

3. Deeds and  Conveyances--Contracts to  Convey-Description of Land- 
SuBciency. 

4 contract to convey an established and known tobacco warehouse, by 
name. it  "being the vendor's warehouse and plant. meaning thereby the 
actual warehouse and storehouse, necessary equipment. furniture, fixtures, 
platform, sidings, tracks," known as  the Farmers Warehouse, Xew Bern, 
S. C., etc., etc., is sufficiently described and identified to constitute a bind- 
ing agreement to sell and convey, and is not unenforceable by reason of 
indefiniteness of identification, and when necessary and proper and other- 
wise enforceable, the courts will order a survey to be made in the enforce- 
ment of the contract in the vendee's favor. 

4. S a m e s t a t u t e  of Frauds--"Signed"-Subscribed. 
The statute of frauds requiring that  contracts for the sale of lands, etc., 

to be enforceable must be in writ~ng, does not require that the writing 
nlust be subscribed by the parties, but only that it be signed, and where 
the description of the lands appears below their signatures, and it  clearly 
appears that this was intended by the parties a s  a part of the contract, i t  
comes within the intent and meaning of the statute. 

5. Deeds and  Conveyances-Cmntracts t o  Convey-TitleEncumbrances 
--L'Owner"-Specinc Performance. 

Where the parties to a contract to convey lands recognize the existence 
of certain mortgage lienr thereon, and with the vendor's knowledge of the 
nmonnts and provision made therefor, agree to the conveyance of the 
equity of redemption, these encumbrances do not fall within the principle 
that encumbrances in a substantial sum, unknown to the vendee and 
indeterminate as  to amount, will avoid the contract a s  to his rights; and 
where i t  is made to appear before a court of competent jurisdiction that 
thp encumbrance immaterially exceeds the purchase price, or that full 
and adequate protection can be afforded, or that the vendee will get the 
title he has contracted to recei\e, specific performance will be decreed by 
the Court, with proper provision made for clearing the vendee's title; this 
being especially insistent where the vendee has gone into possession fully 
aware of the encumbrances and has been exercising over the property 
full control as owner. 

6. Same-Fires. 
The owners of a warehouse for the sale of leaf tobacco contracted to  

c,nnvey the same subject to enumerated liens thereon. with provision that 



546 IN THE SUPREME COURT. 1185 

they should not exceed one-half of the value of the property to be after- 
wards ascertained by a designated method, and the purchase price finally 
established was within a n  inappreciable amount of the encumbrances 
thereon. The lienors gave assurance that they Jvere a t  all times ready, 
willing, and able to modify the amounts of their liels, so a s  to enable the 
rendor to comply with his contract, with other evidence that the vendee 
mould get an unencumbered fee-simple title, which it  would have taken 
except for a delay caused by the rendor, and pending these conditions the 
warehouse, etc., was destroyed by fire, without fault on the part of the 
parties to the contract, while the vendee was in possession, exercising full 
rights of ownership: Held ,  the contract was enforceable against the ren- 
dor and the rendee is regarded a s  the owner upon whom the fire low must 
fall. 

APPEAL by defendants from Grady, J.: a t  January Term, 
(519) 1923, of CRAVEN. 

Controversy without action, submitted on case agreed. The 
facts submitted by the parties, omitting for the present certain exhibits 
annexed thereto and made a part of the same, are as follows: 

"It is agreed by the parties hereto that the facts hereinafter set forth 
constitute the basis of a real controversy between the parties hereto, and 
the said facts are hereby submitted to the court for its determination, as  
provided by statute, in a controversy without action. 

"1. That under date of 7 April, 1922, the plaintiff and Tobacco 
Growers' Cooperative Association, acting on behalf of itself and Eastern 
Carolina Warehousing Corporation, entered into an agreement for the 
purchase and sale of real estate, a copy of which agreement is hereto 
attached, marked Exhibit 'A,' made a part of this statement of facts, 
and asked to be here read as though here set forth in full. 

"2. That subsequently the parties aforesaid agreed that the transfer 
and settlement should be made in accordance with the terms of method 1 
of said contract, as contained in Exhibit 'A.' 

"3. That it  was a t  all times the understanding and agreement of the 
parties that under method 1 a mortgage or deed of trust 'for a reason- 
able amount' fairly and properly means a mortgage or deed of trust not 
in excess of 50 per cent of the determined value of the property. The 
parties now so agree that the term 'for a reasonable amount' properly 
and clearly means for an amount not in excess of 50 per cent of the 
agreed value of the property. 

"4. That the plaintiff had caused an abstract of title to be 
(520) furnished to defendants prior to 1 August, 1922; that the prop- 

erty to be conveyed by plaintiff was described in said abstract 
in accordance with diagram and description appearing on page attached 
to this statement, marked Exhibit 'B,' and asked to be here read as 
though here copied in full; that the said abstract was approved by coun- 
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sel for defendants as to title, conditioned on the compliance with the 
terms of the contract hereinbefore set forth as Exhibit ('A' as to en- 
cumbrances. 

"5. That  under date of 13 November a supplemental agreement was 
made between the parties, said supplemental agreement being thereto 
attached, marked Exhibit 'C,' made a part of this statement of facts, and 
asked to be here read as though here copied in full. K O  plat was 
attached to this agreement as therein set forth, but survey of property 
of plaintiff had been made and plat furnished to  defendants, substantially 
identical with plat appearing on Exhibit 'B.' 

"6. That under date of 22 November attorneys for defendants ad- 
dressed and forwarded to attorneys for plaintiff a letter, copy of which 
is hereto attached, marked Exhibit 'D,' made a part  of this statement of 
facts, and asked to be here read as though here copied in full. 

"7. That on 1 August, or thereabouts, the defendants went into actual 
physical possession of the tobacco warehouse located on the property 
described in Exhibit 'B,' and have had possession of said warehouse since 
1 August until the said warehouse was destroyed by fire on 1 December, 
1922, hereinafter set forth. 
"8. That defendants, or either of them, without other expressed per- 

mission or consent than that contained in the agreements hereinbefore 
set forth, removed certain personal property used in connection with 
the operation of the said varehouse, to wit: fourteen tobacco trucks, and 
shipped same away from New Bern to another point where defendants 
were operating. 

"9. That  defendants have, without expressed consent or permission 
other than that contained in the agreements herein set forth, removed 
two large sets of tobacco scales from said warehouse, which said scales 
were built in said warehouse upon a cement foundation, and defendants 
have shipped said scales away from New Bern to another point where 
defendants are operating. 

"10. That on or about 9 August, a t  the request and requirement of 
defendants, plaintiff agreed to the attachment of clause to all policies 
of fire insurance on property described in Exhibit 'B,' which said clause 
as attached to said fire insurance policies bore the following words: 'It 
is understood and agreed that contract has been made for sale of this 
property, and loss, if any, shall be payable to owners as their interest 
may appear,' or words substantially similar thereto. 

"11. That  on 1 December, 1922, representatives of plaintiff 
called a t  the office of counsel for defendants in Raleigh, N. C., (521) 
and discussed with said counsel the question of completing 
transfer contemplated by the parties, and requested and received from 
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said counsel information concerning the various methods of settlement 
outlined in Exhibit 'A' attached hereto; method 1 'laving been thereto- 
fore selected; that the said representatives of plaintiff did not a t  that 
time definitely describe the property to be conveyecl for the reason that  
the map of said property had been forwarded to the Richmond office of 
defendant association, and that said representatives of plaintiff departed 
stating to said counsel for defendants that they would advise definitely 
a t  a later date regarding the method of transfer to be followed, if they 
desired to change the same. 

''12. That on 1 December, 1922, a general conflagration occurred in 
New Bern, N. C., and, without fault on the part of plaintiff or defend- 
ants, all of the buildings located upon all the poperty described in 
Exhibit 'B,' among which was the tobacco warehouse occupied by de- 
fendants as aforesaid, were completely destroyed by fire. The warehouse 
building so destroyed constituted a material part of the value of the real 
estate to be conveyed. 

"13. That  the abstract of title as submitted by plaintiff to defendants, 
as hereinabove stated, set forth and showed the following encumbrances 
against the property described in Exhibit 'B': Deed of trust to W. B. 
R. Guion and H. P. Whitehurst, acknowledged 31 January, 1919, for 
$18,000, and recorded in Book 227, page 265; deed of trust from Farmers 
Tobacco Warehouse Company to T. A. Uzzell, trustee, for $5,000; judg- 
ment in favor of Planters Warehouse Company f o ~  $500, with interest 
from 6 February, 1922, recorded in Judgment Docket 'Q,' page 298; 
deed of trust from Farmers Tobacco Warehouse Company to R.  E. 
Whitehurst, trustee, dated 14 March, 1922, and recorded in Book 249. 
page 105, securing $23,000; county taxes for the year 1921, $243.36; 
city taxes for the year 1921, $221. Total, $46,964.36. 

"The foregoing encumbrances appear on the records of Craven County 
and the city of New Bern, and are liens on all the property described in 
Exhibit 'B,' and on each separate part thereof. 

"14. Each of the fire insurance policies on the property located 
within the boundaries set forth in Exhibit 'B,' among which were the 
policies amended as heretofore set forth, had been assigned for the bene- 
fit of the holders of the aforesaid encumbrances, and each of the said 
policies had affixed to it a clause directing that loss should be payable for 
the benefit of said creditors. On the said warehouse building there was 
fire insurance in the amount of $24,500. 

"15. Tha t  on 13 November, 1922, and a t  all times thereafter up to 
and including 1 December, 1922, there was due and unpaid the following 

amounts on the said encumbrances: Deed of trust to W. B. R. 
(322) Guion and H. P. Whitehurst, acknowledged 31 January, 1919, 
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for $13,000, and recorded in Book 227, page 265; deed of trust 
from Farmers Tobacco Warehouse Company to  T .  A. Uzzell, trustee, 
for $5,000; judgment in favor of Planters Warehouse Company for 
$ (paid), with interest from 6 February, 1922, recorded in 
Judgment Docket 'Q,' page 298; deed of trust from Farmers Tobacco 
Warehouse Company to R .  E. Whitehurst, trustee, dated 14, March, 
1922, and recorded in Book 249, page 105, securing $23,000; county taxes 
for the years 1921 and 1922, $415; city taxes for the years 19% and 
1922, $378; interest due on encumbrances, $2,500. Total, $44283. 

11.411 the aforesaid sums were due and payable on 13 November, on 
1 December, and all times between said dates; all were secured by liens 
or encumbrances upon all of the property described in Exhibit 'B,' and 
upon each part thereof. That of the aforesaid encumbrances, the peo- 
ples Bank of New Bern was the holder as security of the deed of trust 
for $13,000, and interest thereon, and the Citizens Saving3 Bank and 
Trust Company was the holder of the deed of trust for $5,000 and deed 
of trust for $23,000, with interest thereon. Tha t  T. A. Uzzell is president 
of both the Peoples Bank and Citizens Savings Bank and Trust Com- 
pany, and that W. H. Henderson is the cashier of the Citizens Savings 
Bank and Trust Company. That  the two persons named as officers of 
the said bank had verbally assured the vendors that they ~ o u l d  arrange 
the indebtedness to the respective banks in such a way as to enable the 
vendors to comply with the agreements set out in method 1 of Exhibit 
lA.' 

"16. That all of the aforesaid sums were secured by encumbrances or 
liens on the property proposed to be conveyed by plaintiff to defendants 
in accordance with the supplemental agreement of 13 November. 

"17. On 20 December, defendants notified plaintiff that because of the 
destruction of the buildings on the real estate of plaintiff the defendants 
would not proceed with the contract of purchase, and offered to plaintiff 
reasonable compensation for the use of the property. The attorneys for 
defendants sent to attorney for plaintiff letter as is shown by copy 
attached hereto, marked Exhibit 'E,' made a part of this statement of 
facts and asked to be here read as though here copied in full. 

"Upon the foreging facts the court is asked to render judgment as 
follows: If the court is of the opinion that the contract as set forth in 
the supplemental agreement of 13 November should be specifically per- 
formed, that it render judgment requiring defendants to perform said 
contract in accordance with method 1 upon tender of proper deed and 
proper adjustment of the fire insurance collected, together with judg- 
ment for costs of this action. 

"If the court is of the opinion that the said contract should 
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(523) not be specifically performed, then to rendisr judgment accord- 
ingly, relieving defendants of all obligations except the pay- 

ment of reasonable compensation for occupancy of the property and 
against plaintiff for costs of this action." 

There was judgment for plaintiff, and defendants excepted and ap- 
pealed. 

Whitehurst & Barden for plaintiff. 
Burgess & Joyner, Aaron Sapiro, and Lawrence L. Levy for defend- 

ants. 

HOKE, J. It is ordinarily true that where, pending a bargain for the 
sale and purchase of real estate, valuable buildings thereon which are a 
principal or substantial inducement to the contract are destroyed by fire 
without the fault of either of the parties, the loss will fall on the one 
who is the owner of the property a t  the time of the  fire, and in such case, 
if the negotiations have resulted in an enforceable and binding agree- 
ment to  convey, the courts, by the weight of authority, and in the 
absence of an express stipulation to the contrary, will consider the pro- 
posed vendee or holder of such agreement as the ovmer of the property 
within the meaning of the principle. In  further illustration, the cases 
on the subject hold that if the vendor is not a t  the time in a position to 
convey the property, not having acquired the title or legal right thereto, 
or if the contract is incomplete and uneforceable for any valid reason, 
the loss will fall on the vendor, and the vendee may elect not to  proceed 
further in the matter. I n  re Sermon's Land, 182 N.C. 122-127; Sutton 
v. Davis, 143 N.C. 474; Fonts v. Fondray, 31 Ok. 22; FOOT et al. v. 
Mechanics Bank, 144 Ky. 682; Sewell v. Underhill, 197 N.Y. 168; Brewer 
v. Herbert, 30 Md. 301; Pomeroy on Contracts, secs. 434-435; 25 R.C.L.. 
pp. 555 and 556. 

I n  the case cited of I n  re Sermon's Land, 182 N.C., a t  p. 127, the 
positions referred to are stated as follows: "It is very generally held 
that where pending a contract for sale of improved real estate, the 
buildings thereon are damaged by fire, the loss, as a rule, must fall upon 
the owner, and if the destruction wrought is such as make a material 
change in the property or substantially impair its value, specific per- 
formance will not be enforced a t  the instance of the vendor, and the 
bidder will be relieved of his obligation. By the weight of authority 
on the subject, when there exists a binding and enforceable contract to 
convey, the vendor being in the present position to make title, the pur- 
chaser is regarded as the owner and the loss must fall on him. But 
where the vendor has not yet obtained a title, or where the bargaining 
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between the parties has not been such as to give the proposed 
purchaser any interest in the property, or the contract is other- (524) 
wise incomplete, the loss, as stated, falls on the vendor, and 
under the circumstances indicated he may not insist on performance." 

It is objected for defendant that a t  the time of the destruction of the 
warehouse by fire there was no binding or enforceable agreement between 
the parties: First, because the same was not sufficiently definite as to 
the property to be conveyed; second, because a t  the time of the loss there 
were encumbrances on the property, secured by mortgages and deeds 
of trust, for debts past due and taxes accrued, contrary to the stipula- 
tions of the agreement, but in our opinion neither position should be 
sustained. 

From a proper perusal of the facts, including the exhibits made a 
part of the case submitted, it appears that on 7 April, 1922, plaintiff, 
the owner, contracted to  sell defendant a piece of property situated in 
Kew Bern, N. C., and generally known as the "Farmers Warehouse" 
(a t  a provisional price of $100,000, this to be finally fixed a t  a fair 
market value to  be determined by a board or boards of arbitration 
selected by a designated method), and further described in the agreement 
as the plaintiff's ('warehouse and plant, meaning thereby the actual 
warehouse and storehouse, necessary equipment, furniture, fixtures, uten- 
sils, platforms, siding, tracks, and lands on which they are situated, 
with all appurtenances thereof." That the agreement contained, among 
others, the stipulation "that if there was a mortgage or deed of trust on 
the property for a reasonable amount i t  may remain on the property 
provided no part thereof matures prior to 30 December, 1923," and in 
reference to this stipulation the parties in the case have agreed that the 
terms "for a reasonable amount" shall be construed to mean "an amount 
not in excess of fifty per cent of the agreed value of the property." 
That prior to 1 August. 1922, plaintiff caused an abstract of title to be 
furnighed defendant which was approved by defendant's counsel as to 
title, which abstract contained also a diagram describing the property, 
the subject of the trade, and showing also the encumbrances then exist- 
ent on the property of mortgages, and deeds of trust securing debts past 
due and accrued taxes to the amount of $44,283, and controlled prin- 
cipally by the Peoples Bank and Citizens Bank and Trust Company of 
Nevi Bern, S. C., T. A. Uzzell being a t  the time president of both insti- 
tutions and TT. H. Henderson being cashier of the "Citizens Bank and 
Trust Con~pany." 

It further appears that on 22 November, 1922, the parties entered 
into a supplemental agreement, duly executed, reciting that whereas: 
"The owner and the association have executed a certain instrument 
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known as the Standard Association, whereby the wmehouse is to be sold 
to the association a t  a fair market value to be fixed by arbitra- 

(525) tion, the parties hereby agree that the fair market value of 
the property embraced in the aforesaid agreement and com- 

pletely and accurately described in a plat or drawing of such property 
attached hereto, together with all rights, privileges, and appurtenances 
to said property, is $43,500"; and in reference to  this the case agreed 
states that "no such plat was ever attached to this agreement, but a 
survey had been made and a plat furnished to defendants." That  under 
and by virtue of these contracts and agreements, the defendant, on 1 
August, 1922, entered in possession and control of the property, using 
same as their own, and continued so to use and control it down to and 
a t  the time of its destruction, among other acts, shipping away fourteen 
tobacco trucks and removing two large sets of tobacco scales from their 
cement fastenings, and shipping them to other po~nts  for use in their 
business; and further, on 9 August, 1922, plaintiffs lad agreed to attach 
to the fire insurance on the building a clause as follows: 

'(It is understood and agreed that contract has been made for the sale 
of this property, and loss, if any, shall be payable to owners as their 
interest may appear." . . . These policies in question being for $24,500, 
held a t  the time by the encumbrancers, and containmg an express stipu- 
lation that "same was payable for the benefit of creditors." 

From these the facts chiefly pertinent to appellant's first objection, 
we conclude that the contract is sufficiently definite, and that under the 
description "The Farmers Warehouse in New Bern, being the vendor's 
warehouse and plant, meaning thereby the actual warehouse and store- 
house, necessary equipment, furniture, fixtures, platforms, sidings, tracks, 
etc., etc.," the property is sufficiently described and identified to constitute 
a binding agreement to sell and convey. Blanton v. Boney, 175 N.C. 
211; Broadhurst v. Mewbom, 171 N.C. 400; Boddie v. Bond, 158 N.C. 
204. 

As applicable to the question presented, in Blanton's case, supra, it 
was held: "A devise in this case of 'forty acres of land to include the 
dwelling and the old field' is held sufficient description to identify the 
lands, but if otherwise, the plaintiffs would take an undivided interest 
as heirs a t  law of the deceased, as in case of intestacy." 

I n  Boddie v. Bond, supra: "A devise to the wife of 'the house where 
we now live, with all the outhouses, tlmbracing the peach and apple 
orchard,' etc., is a sufficiently definite description to pass title to the 
property and permit the reception of par01 evidence to fit the description 
to the land intended by the devise." 

True, the part of the description, "The warehouse situate in New 
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Bern and generally known as Farmers Warehouse," appearing in Ex- 
hibit "A," is just below the signature of the parties, but it is evidently 
intended as a part of the agreement, and our statute of frauds 
using the word "signed" and not "subscribed," the description (526) 
is just as binding as if written in the body of the paper. 2d 
Page on Contracts (2 ed.), sec. 1177. And while the parties evidently 
contemplated that there should be an actual survey and plat made and 
the same should be annexed to the supplemental agreement which was 
never done, the description as stated is sufficiently complete without it, 
and no court would hesitate to have a survey made or direct that the 
line be run so as to include the "actual warehouse, sidings, tracks, and 
appurtenances as agreed upon." Under these the recognized principles 
applicable this objection must be overruled. 

And in reference to appellant's second position as to encumbrances, 
while the existence of an encumbrance inherent in the property as an 
easement, substantially impairing its value, or a moneyed lien for a sub- 
stantial sum, unknown a t  the time of the contract or indeterminate in 
amount has been held to interfere with the conveyance of a marketable 
title (particularly where there is an express covenant against encum- 
brances), a mortgage or deed of trust to secure a definite sum of money, 
which is known to exist at  the time of the contract, is not regarded as 
such an encumbrance in the strict sense of the term, nor will its existence 
always justify an avoidance of the agreement on the part of the vendee. 
Thus, where i t  is made to appear before a court having jurisdiction of 
the question that the encumbrance complained of is less than the pur- 
chase price, or where, being a docketed judgment, the amount has been 
amply secured on appeal in the case, or where, being of small, propor- 
tional amount, full and adequate protection can be afforded, it is held 
that specific performance will be enforced, the decree making proper 
provision for the relief of the property. A position especially insistent 
where the vendee has gone into possession fully aware of the alleged 
encumbrance and has been exercising over the property full control as 
owner. Guild v. R. R., 57 Kansas 70; Thompson v. Carpenter et al., 
4 Pa. St., p. 132; Louis Blank v. Sadler, 153 N.Y. 551; 1st Warville 
on Vendors, pp. 325-329-330; 23 R.C.L., p. 227, sec. 78; Bispham's 
Equity (9 ed.), sec. 389. 

And the case of Slltton v. Davis, 143 N.C. supra, is in affirmance of 
the same general principle. 

From the statement and exhibits it appears that these encumbrances 
were fully known, were definite in amount, and the parties in their con- 
tract had made express stipulation concerning them; that mortgages 
find deeds of trust might remain on the property to a reasonable amount 
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(agreed by the parties to be as much as fifty per cent of the determined 
value), and the maturity of the same be postponed till 1 December, 
1923. That the purchase price agreed upon was within $783 of the alleged 

encumbrance, and so far as appears, plaintiffs are solvent and 
(527) fully able to protect the vendees in the title offered. That the 

holders of these liens had given assurance, and were at all 
times ready, willing, and able to so modify them as to  enable vendors 
to comply with the contract, and the plaintiff's representatives were 
here in Raleigh to carry out and complete the transfer on the day of 
the fire, and were prevented from doing SO because defendants had sent 
the plat and survey to their Richmond office; and further, these lienors 
have since given their written obligation fully carrying out their assur- 
ances. And that defendant, as purchaser, had been in possession and 
control of the property since 1 August, exercising over it all the rights 
of owner. 

On these the facts chiefly pertinent and under the authorities cited 
and the principles they approve, we are of opinion that a t  the time of 
the fire defendants were in possession of the property having an enforce- 
able contract of purchase against the vendor; that the encumbrances 
themselves were the subject of such contract, and on the facts presented 
could readily have been dealt with by court decree r;o as to constitute no 
valid interference with a marketable title, and the wndee therefore being 
regarded as owner, must bear the loss occasioned by the destruction of 
the buildings. And the ruling of his Honor that defendants be held to 
comply with their contract of purchase must be 

Affirmed. 

Cited: Freeman v. Ramsey, 189 N.C. 797; PooLs v. Scot t .  225 N.C. 
466. 

R. H. LEONARD AND OTHER T A X P A Y F ~  OF SURRY COL'NTY V. THE BOARD 
OF COMMISSIONERS OF SURRY COIJNTY. 

(Filed 26 May, 1923.) 

Constitutional Law-Faith and Credit-"Aye" and "No" V o t e J o u r n a l s  
-Majority in Afflrmative. 

A bill to authorize a county to pledge its faith and credit by issuing 
bonds for ro&d purposes, and duly ratified, is not invalid for the failure 
to meet the requirements of Article 11, section 14, of the State Constitu- 
tion, requiring that all bills of this character shall be read three several 
times in each house of the General Assembly, and pass three several 
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readings on different days b~ each house respectirelg, IT-ith the "age" and 
"no" vote entered on the journals of each house on the second and third 
readings, by reason of the failure to record on the journal on the second 
reading in one of the branches of legislation the "no" vote, when it  is made 
to appear from the entries of the names of those roting in the affirmative 
that a majority of the voters had so voted, the absence of the entries of 
the names of those voting in the negative showing that  there were none. 

CIVIL ACTION, heard May, 1923, on application to restrain defendants 
from a proposed bond issue for road construction and improvement in 
said county, before Shaw, J., presiding in the courts of the 
Eleventh District. The pertinent facts and the disposition of (528) 
the question presented appear in his Honor's judgment, as 
follows: 

"This cause coming on to be heard upon the complaint and answer 
filed, the Court finds as a fact that the General Assembly of North Caro- 
lina, a t  its session 1923, passed an act entitled 'An act to authorize the 
county commissioners of Surry County to issue $150,000 of county bonds 
for the purpose of constructing and improving the public roads of Surry 
County,' said act being ratified on 9 February, 1923, same being House 
Bill No. 208 and Senate Bill No. 224. 

"The court further finds as a fact, from the pleadings of this cause, 
that the said act was sent from the House of Representatives to the 
Senate and placed upon the calendar, and on 5 Febiuary, 1923, it was 
called in the Senate for its passage upon the second reading. when t h ~ .  
following entries were made, to wit: 

" 'Senate Bill 224, House Bill 208, a bill to authorize the county com- 
missioners of Surry County to issue $150,000 of county bonds for the 
purpose of construction and improving the public roads of Surly County 
upon the second reading. 

" 'Those voting in the affirmative are Senators Armfield, Baggett, 
Boyette, Brown of Columbus, Brown of Rockingham, Castelloe. Delaney, 
Ebbs, Grady, Graham, Griffin, Hargett, Harris of Franklin, Harris of 
Wake, Harrison, Heath, Hodges, Johnson of Beaufort, Jones of Alle- 
ghany, Jurney, Lattimore, McDonald, Mendenhall, Moss, Parker, Rap, 
Sams, Squires, Tapp, Varser, Walker, Williams, Woltz, Woodson-35.' 

"The court further finds that the said act mas called in the Senate 
on February on its third reading, and the entries made on the journal 
show that the requirements of Article 11, section 14, of the Constitution 
were complied with, and that the said act was declared by the Senate as 
duly passed, and ordered to be enrolled, and was duly ratified on 9 
February, 1923. 

"The court further finds that a t  the regular meeting of the board of 
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commissioners of Surry County, held a t  Dobson, the county-seat, on the 
first Monday in March, 1923, all members of the said board present, 
appropriate resolution for the issuing and sale of bonds authorized by 
Senate Bill 224, House Bill 208, were duly and regularly adopted, and 
that in accordance with such resolutions the board of county commis- 
sioners has advertised the said bonds for sale, such sale to take place on 
11 June, 1923. 

"That this action is brought by R. H. Leonard and others, praying 
for an order enjoining and restraining the county commissioners from 
selling said bonds, the plaintiff alleging that the board of commissioners 
is without authority to sell said bonds upon the ground that the require- 

ments of the Constitution of the State of North Carolina, 
(529) Article 11, section 14, were not coinplied with, in the passage 

of said act, by the Senate on its second reading for that tlie 
Journal fails to show an aye and no vote, as required by Article 11, 
section 14, of the Constitution. 

"It is now ordered, adjudged, and decreed that petitioner's request for 
an injunction restraining the defendant from disposing of the bonds in 
question be and the same is hereby refused, the court holding that the 
bonds in question, when issued, will be valid and binding obligation of 
the county of Surry, and that the legislative authority to issue same is 
in compliance with the Constitution of North Carolina." 

Plaintiff excepted and appealed. 

Folger & Folger for plaintiff.  
W .  F .  Carter and Manning & Mannblg for defex dant. 

HOKE, J. Plaintiff is seeking to restrain the proposed bond issue, 
because the statute under which defendants are proceeding was not 
enacted in accord with Article 11, section 14, of the Constitution, which 
provides, among other things, that all bills of this character shall be 
read three several times in each house of the General Assembly, and pass 
three several readings, which readings shall have been on three different 
days and agreed to by each House respectively, and unless the ayes and 
noes on the second and third readings of the bill shall be entered in the 
Journal, the single objection being that on the second reading of the 
bill the entry on the Senate Journal is as follows: 

"Senate Bill 224, House Bill 208, a bill to autho~ize tlie county coni- 
missioners of Surry County to issue $150,000 of county bonds for the 
purpose of construction and improving the public roads of Surry County 
upon the second reading. 

"Those voting in the affirmative rrre Senators Armfield, Baggett, 



N.C.] SPRING TERM, 1923. 557 

Boyette, Brown of Columbus, Brown of Rockingham, Castelloe, Delaney, 
Ebbs, Grady, Graham, Griffin, Hargett, Harris of Franklin, Harris of 
Wake, Harrison, Heath, Hodges, Johnson of Beaufort, Jones of Alle- 
ghany, Jurney, Lattimore, McDonald, Mendenhall, hioss, Parker, Ray, 
Sams, Squires, Tapp, Varser, Walker, Williams, Woltz, Woodson-35." 

Thus, as appellant contends, showing no entries of any negative votes. 
The question presented has been directly resolved against appellant's 

position in Comrs. v. Trust Co., 143 N.C. 110. I n  that case, as here, 
the entry showing that a large majority of the Senate voted for the bill, 
giving the names of the Senators so voting, with no ently of negative 
votes: the Court held: "An entry on the legislative journal that 'The 
bill passed its second reading, ayes 39, noes , as follows': then follows 
a list of those voting in the affirmative, without any reference to those 
voting in the negative, indicates that the bill passed by a unanimous vote 
in that there were no names to be recorded in the negative, 
and is a compliance with the requirements of Article 11, sec- (530) 
tion 14, of the Constitution, that the ayes and noes shall be 
entered on the journals. Debnam v. Chitty, 131 N.C. 657, overruled.'' 

The authority is decisive, and the judgment of his Honor is 
Affirmed. 

(Filed 26 May, 1923.) 

1. Judgments-Consent-Principal and Surety -Claim and Delivery- 
Statutes. 

The principle, applying to o r d i n a r  contracts, that a surety is released 
from liability by an extension of time given to his principle does not 
apply to a surety on a replevin bond given under the provisions of C.S. 
836, where the defendant retains possession of the property the subject of 
claim and delivery by reason of the bond, and under its conditions, and 
thereafter a judgment by consent of the parties is entered by the court; 
and where the consent judgment stars execution for sixty days, and in 
that time the defendant upon whom the judgment places liability has 
disposed of the same, the surety remains liable to the extent of his prin- 
cipal's obligation. 

2. SamePrincipal and Agent. 
The sureties on a replerin bond a re  considered as  parties of record 

within the limits of their obligation. C.S. 836. and by becoming surety 
they duly constitute their principal, the defendant in the action, as their 
agent with power to bind them by their compromise or adjustment of the 
matter in any manner within the ordinary and reasonable purview of the 
action, and to hare the same evidenced. secured, and enforced by final 
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process in the cause; and he is bound by a judgment entered therein by 
consent of the parties, though without his knowledge, for the liability 
therein imposed on his principal to the extent of the undertaking he has 
signed a s  such surety. 

3. Claim a n d  Delivery-Principal a n d  SuretyJudgments-Remedie- 
Proceedings-Appeal and Error-Fraud-Actions-Motions. 

The remedy of a surety on a replevin bond to contest his liability a s  
such under a consent judgment entered by the court against the defend- 
ant,  his principal, is by appeal from the judgment, or by a n  independent 
action in case of fraud, and not by his motion in the case. 

APPEAL by J. A. LENTZ, surety on replevin bond, from Finley, J., a t  
February Term, 1923, of CATAWBA. 

Motion by J. A. Lentz to set aside a judgment as to  him heretofore 
entered against defendants and said J. A. Lentz, surety on defendant's 
replevin bond, given in an action of claim and delivery between plaintiffs 
and defendants. There was judgment in denial of the motion, and the 
surety, .I. -4. Lentz, appealed. 

W. B. Gaither and Feimster & Feimster for plaintifl. 
(531) E. B. Cline for appellant. 

HOKE, J. From a perusal of the record and case on appeal, the perti- 
nent facts appear to be as follows: 

"The action was originally commenced by L. C. Wallace and J. V. 
Wallace, partners, trading as V. Wallace & Sons (against Sudie Robin- 
son and C. H.  Robinson by summons from the office of the clerk on 
27 Xovember, 1919, and at  the same time an affidavit was filed in claim 
and delivery in which plaintiffs asserted a right of property in and to a 
certain stock of general merchandise and store fixtures therein described 
by virtue of a chattel mortgage duly of record in Catawba County, 
executed by the defendant C. H .  Robinson. 

"The affidavit further alleges that the property was wrongfully de- 
tained by the defendant Sudie Robinson, and was worth about $1,000. 

"Plaintiffs gave the usual undertaking, and the slerk issued the writ 
to take the property from the defendants. 

"Thereupon and on the same day the defendants  executed their under- 
taking or replevin bond as provided by the statute .n  the sum of $2,000, 
with 5. -4. Lentz as their surety thereon, and the property was left by 
the sheriff in possession of the defendant Sudie Robmson. 

"In due course the plaintiffs filed their complaint that the defendant 
C. H. Robinson had, in June, 1919, executed his demand note to them 
for $700 and secured the same by chattel mortgage upon the merchan- 
dise and fixtures hereinbefore mentioned; that he was still due and 
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owing thereon $421.79, with interest; that plaintiffs were the owners of 
the property which was worth about $1,000; that defendant C. H. Robin- 
son had attempted to convey and transfer i t  to his codefendant, Sudie 
Robinson. 

"Plaintiffs prayed judgment for 96421.79, interest, costs, and posses- 
sion of the property." 

Thereupon the defendants filed answers raising issues as to the validity 
of the note and mortgage sued on and the amount still due, by C. R. 
Robinson to plaintiffs, for goods and merchandise purchased of them. 

In  this situation the cause was continued a t  each successive term of 
court for nearly three years, and a t  the September Term, 1922, a judg- 
ment signed "by consent" by the attorneys for plaintiffs and defendant- 
C. H. Robinson and Sudie Robinson and C. H. Robinson himself, and 
by Judge Webb was entered and filed which will be found in the record 
proper in this case. 

"This judgment agreed that the plaintiffs were the owners of the stock 
of goods and fixtures, and entitled to their possession; that the vaIue 
thereof a t  the time of the detention was $1,000; that the defendants werc 
indebted to plaintiffs in the sum of $313.60, and decreed that 
plaintiffs recover the stock of goods and mercliandise, or in (532) 
case possession thereof could not be had, that they recover of 
the defendants and J. A. Lentz, surety on the defendant's undertaking, 
the sum of $1,000, the value of the stock of goods, to be discharged 
upon the payment by the defendants and the surety of $316,60, interest. 
and cost. 

"The judgments concluded in these words: 'Execution not to i s ~ u e  
within sixty days from the first day of this term of court.' " 

That the personal property in question was disposed of by defendant 
to third persons during the sixty days delay, and without such property 
defendants are insolvent; and further, that the compromise judgment 
and the delay of execution provided for therein were without the knowl- 
edge or consent of appellant, and without actual notice to him of any 
such proceedings. And upon these facts the Court is of opinion that the 
motion bas been properly denied, and his Honor's ruling to that effect 
should be affirmed. True, i t  has been frequently held with us that a 
consent judgment in many respects is considered as a contract between 
the parties, put upon the record with the sanction and approval of the 
court. Holloway v. Durham, 176 N.C. 550; Bank v. McEwen. 160 
N.C. 414; Bunn v. Braswell, 139 N.C. 139. And it is also fully recog- 
nized, as shown in the learned brief of appellant's counsel, that in case 
of an ordinary contract inter partes, where an obligee, without the 
knowledge or assent of a surety, has entered into a binding or enforceable 
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agreement to grant to the principal an extension of time or other sub- 
stantial indulgence to the surety's prejudice, the 13tter will be thereby 
released or discharged from the obligation. Foster v. Davis, 175 N.C. 
541; Revel1 v. Thrash, 132 N.C. 803: Smith v. Parker, 131 N.C. 470. 

But while this position very generally prevails, universally, so far as 
examined, in ordinary contracts between individuals, in the instant case, 
that of a replevin bond given in a pending suit pursuant to statutory 
provision for the forthcoming of the property if the same can be had, 
and if not, for the payment to plaintiff of such sum as may be recovered 
against defendant for the value of the property, etc., C.S. 836, the 
authorities on the subject in this jurisdiction are t,o the effect that the 
sureties to such a bond within the limits of the obligation are to be 
considered parties of record, and that their principal, the defendant in 
the case, is their duly constituted agent having power to bind them by 
compromise or adjustment of the matter, in any manner within the 
ordinary and reasonable purview and limitations of the action, and to 
have the same evidenced, secured, and enforced by judgment and final 
process in the cause. Nimocks v. Pope, 117 N.C. 315; McDonald v. 
McBryde, 117 N.C. 125; Robbins v. Killebrew, 95 N.C. 24; Council v. 
Averett, 90 N.C. 168; Hurker v. Arendell, 74 N.C. 85. As opposite to the 

question presented in affirming a judgment on the replevin 
(533) bond entered by consent of plaintiff and the principal defend- 

ant, i t  was held in the Nimocks case, supra: "A surety on a 
replevin bond, given for the return of property in an action of claim 
and delivery, by signing such bond makes the defendant principal his 
agent to compromise plaintiff's claim for damages, and upon a com- 
promise being made by such defendant, without the knowledge or con- 
sent of the surety, the court is authorized to enter up judgment against 
the defendant and his surety in accordance with scch compromise." 

I n  Council v. Averett, supra, Chief Justice Smith, in speaking on the 
subject, said: "Now, the parties dispense, by agreement, with the judg- 
ment of restitution, and consent to a judgment for the value of the goods 
in money, the other branch of the alternative stipulation. The contract 
of the sureties, conforming to the directions of the statute, is that  the 
plaintiff shall prosecute his action, 'return the property to  the defendant, 
if such return be adjudged, and pay to him such sum as may for any 
cause be rccovered against the plaintiff in this ac5ion.' The stipulation 
is two fold, and is explicit to pay whatever sum for any cause may be 
adjudged, and the plaintiff assents to the recovery of what is accepted 
as the value of the goods. The plaintiff prosecutes his own action, and 
the sureties assume responsibility for whatever may be legitimately and 
bona fide adjudged against their principal, who done is the manager 
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of his action, and by whose conduct of it they must abide. His right to 
compromise in preference to hazarding the results of an inquiry into 
the value of the goods before a jury cannot be questioned, nor is a judg- 
ment thus rendered any less binding on the sureties. This the sureties 
agree to pay, and the summary judgment against them, also, was entirely 
correct and proper." 

There is nothing unusual in the con~promise or adjustment of an 
ordinary suit to stipulate or provide as a part of the agreement that 
execution on the judgment be stayed for a reasonable length of time, and 
there is nothing in the present case that offends against the position 
relieving sureties by reason of the unwarranted indulgence of their 
principal, for, according to the tenor and effect of these statutory re- 
plevin bonds as construed in the decisions cited, the sureties are held to  
have authorized their principal to act for them in the matter, and to 
give their assent to the compromise complained of. 

In  thus dealing with the questions chiefly presented, we must not be 
understood as conceding that even if this entry had been made without 
authority the question could be properly raised by motion in the cause. 
The exceptions here urged would seem to point to an erroneous judgment 
which may only be challenged by appeal or by an independent action for 
fraud. 

In the case of McDonald v. McBryde, supra, it was held: 
"Where the defendant, in claim and delivery proceedings, con- (534) 
sents to a judgment against himself and sureties on the re- 
plevin bond, the sureties cannot be allowed to intervene as parties and 
move to have the judgment vacated, they not having offered to inter- 
plead and claim the property in the manner prescribed by section 331 
of The Code. 

"In such case, the fact that the defendant consented to judgment 
before the maturity of the debt is no ground for complaint by the sure- 
ties, such consent not being necessarily fraudulent. 

"Where a judgment has been entered, by the consent of the defendant, 
on the replevin bond given by him in claim and delivery proceedings, it 
cannot be set aside for fraud a t  the instance of the sureties by motion in 
the cause, but only by a new and direct action for the purpose." 

And the principle as stated is held to  apply to  judgments by consent 
as well as to adversary judgments, in Council v. Averett, 90 N.C. supra, 
and Stump v. Long, 84 N.C. 616. 

Without finally determining the matter as applied to the facts of the 
present record, we prefer to deal directly with the question and hold 
that the judgment complained of is according to the course and practice 
of the court, and full authority to consent to same was conferred upon 
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the principal when the sureties signed the replevin bond as shown in 
the record. The judgment of his Honor in denial of appellant's motion 
is therefore 

Affirmed. 

Cited: Long v. Meares, 196 N.C. 213; Land Co. v. Cole, 197 N.C. 
456; McCormick v. Crotts, 198 N.C. 667; Wright v. Nash, 205 N.C. 223; 
Panel Co. v. Ipock, 217 N.C. 376; Moore v. Humphrey, 247 K.C. 423. 

THE ECONOMY ELECTRIC CORIPANY ET AL. V. THE AUTOMATIC 
ELECTRIC POWER AND LIGHT PLANT ET AL. 

(Filed 8 June, 1923.) 

The law mill not lend its sanction or support to an act, otherwise lawful, 
which is accomplished by unlawful means, and where the service of 
summons on defendant has been procured by plaintiff's fraud or deceit, 
the defendant may specially appear in apt time and show the fact ;  but 
his general appearance and plea to the merits of the action will be deemed 
a waiver of any irregularity in the service of the process. 

2. Same-Attachment-General Appearance-Pleas--Merits. 
The plaintiff made a partial payment in advance on five automatic 

lighting machines purchased from the nonresident defendant, had one of 
them shipped in advance which he upon examination found to be worth- 
less and not as  warranted, and to obtain jurisdiction in our state courts, 
caused the defendant to ship the other four, bill of lading attached to 
draft, paid the draft, attached the funds in  a local bank in his action for 
damages, etc. Upon defendant's general appearance and the trial of the 
case upon its merits: Held, the defendant had waived his rights to have 
the court dismiss the action for alleged fraud or deceit in the procure- 
ment of service of summons on him. 

3. Intervener-Attachment-Title-Burden of Proof. 
The burden of proof is on the intervener i n  attachment to  show his title 

to  the property attached. 

APPEAL by defendants and interpleader from Daniels, J., a t  
(535) October Term, 1922, of NASH. 

Civil action to recover damages for an alleged breach of 
contract. 

On 2 September, 1919, the plaintiffs contracted for the purchase froln 
defendant Automatic Light Company of five automatic lighting ma- 
chines. The total price to be paid for the five madlines was in excess 
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of $1,700. The jury have found, upon plenary evidence, that the de- 
fendant's agent falsely and fraudulently represented the machines to 
be automatic in operation. The proof is that,  but for these false and 
fraudulent representations, plaintiffs would not have contracted to buy 
the machines. Plaintiffs paid 8568 in cash upon the five machines, under 
311 agreement that one of the machines was to be sent promptly by 
express so as to enable plaintiffs to make exhibition of and to adver- 
tise it a t  the approaching agricultural fair. The remaining four ma- 
chines were to follow by freight. The machine sent out by express 
arrived too late for den~onstration a t  the fair, but was repeatedly tested 
and tried out by plaintiffs and found to be practically worthless. Plain- 
tiffs then called upon defendant light company for a cancellation of their 
contract and the return of their installment payment of $568. Defend- 
ant, while expressing its willingness to withhold shipment of the last 
four machines, refused to pay back the $568, which had been paid by 
plaintiffs. 

In the nleantime, the four machines, m-hicli were to come bv freight, 
 ere shipped "order notify,'! with drafts for the purchase money at-  
tached to bills of lading, which, with the drafts attached amount~ng to 
$1,198.44, were sent for collection to the Farmers and Merchants Bank 
of Rocky Mount. At first the plaintiffs, seeking to get a cancellation 
of the contract and the repayment of their cash installment. refused to 
pay the drafts, or to take up the bills of lading, but finally plaintiffs 
did pay the drafts for the four machines, and before the Farmers and 
Merchants Bank could remit the money to the drawer of the drafts, 
attached the said sum of $1,198.44 in the bank's hands and sought to 
apply the same to the payment of the damages suffered on account of 
the false and fraudulent representations made to them in respect to the 
machines. The defendant Automatic Light Company, through it< coun- 
eel, made a general appearance, and the Ludington State Bank, the non- 
resident bank voluntarily came into court and, through its counsel, inter- 
vened, made a general appearance, took the funds upon execution of 
sati~factory bond, and filed its formal affidavit, claiming that 
it had purchased the drafts and bills of lading in question from (536) 
the Automatic Light Company for value, and without notice 
of any defect in the title. 

The jury found, upon issues submitted, that the representations made 
by defendant's agent were false and fraudulent; that the intervening 
bank was not a bona fide holder of the drafts; that plaintiffs had not 
waived the fraudulent representations alleged in the complaint; and 
awarded the plaintiffs, as damages, the sum of $1,766.44, which is the 
aggregate of the amounts paid out, to wit, $568 and $1,198.44. 
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Judgment on the verdict, and by consent of plaintiffs, the five ma- 
chines in question were ordered to  be sold and proceeds derived therefrom 
credited on plaintiffs' judgment, and m y  excess paid to defendants as 
their interests may appear.  defendant,^ appealed, assigning errors. 

Spruill & Spruill and J. W. Keel for plaintiffs. 
Thorne & Thorne for defendants. 

STACY, J., after stating the case: At the close of plaintiffs' evidence, 
and again a t  the close of all the evidence, defendant Automatic Electric 
Power and Light Plant, and Ludington State Bank, intervener, moved 
for judgment as of nonsuit, and the refusal of the court to allow their 
motion is the ground of the first exception. I n  support of this excep- 
tion, defendant and intervener contend that the plaintiffs have obtained 
jurisdiction of their property and thereby induced them to come into 
court by fraud or other improper means, and that the only adequate 
remedy which the law affords an aggrieved party in such a case is t o  set 
aside the process and dismiss the action. 7 R.C.L. 1040. It is alleged 
that  the plaintiffs fraudulently and deceitfully persuaded the Automatic 
Electric Power and Light Plant to send the drafts in question with bills 
of lading attached, through the intervening bank, into this jurisdiction 
so that plaintiffs might pay them, or take them up, immediately levy 
an attachment against the proceeds of such collection in the hands 
of the collecting bank, and thereby force the defendants to litigate the 
matters in dispute in the courts of this State. 

Where service of process is procured by fraud, that fact may be 
shown, and, if shown seasonably, the court will ~qefuse to exercise its 
jurisdiction and turn the plaintiff out of court. The law will not lend 
its sanction or support to an act, otherwise lawful, which is accom- 
plished by unlawful means. Chubbuck v. Cleveland, 37 Minn. 466 (S, c., 
5 Am. St. Rep., p. 864). Such a fraud is one affesting the court itself 
and the integrity of its process. Larned v. Grifin, 12 Fed. Rep. 590; 
Gilbert v. I'ande~pool, 15 Johns (N.Y.) 242; 1 Wait's Practice 562. 
The objection, strictly, is not that the court is without jurisdiction, but 

that i t  ought not, by reason of the alleged fraud, to take or to 
(537) hold jurisdiction of the action. Whelock 1) .  Lee, 74 N.Y. 495; 

Higgins v. Beveridge, 35 Minn. 285. Alscl, Steele v. Bates, 16 
Am. Dec. 723, and note. The defendant may appear specially and object 
to the jurisdiction when the court will refuse to asflume it, and will dis- 
miss the action or award appropriate relief, as we have said, for the 
law will not lend its countenance or its aid to further an act, otherwise 
lawful. which is accomplished by unlawful and fraudulent means. Town- 
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send v .  Smith, 47 Wis. 623; 32 Am. Rep. 793; Bigelow on Fraud 166, 171, 
and cases; Ilsley v .  Nichols, 12 Pick. 270, 276; 22 -4m. Dec. 425; Sher- 
man v .  Gundlach, 37 Minn. 118. 

In  the instant case, however, the Automatic Electric Power and Light 
Plant and the Ludington State Bank, intervener, have clearly and un- 
doubtedly waived their right to dismiss the case for the alleged fraud of 
the plaintiffs by appearing herein without objection of any kind and 
actually pleading to the merits. The jurisdiction of the court has already 
been exercised and the case heard. It would be useless to restate the rea- 
sons for this result, as the question is fully treated and discussed, and the 
law in regard to i t  settled in the cases of Motor Co. v. Reaves, 184 N.C. 
260, and Scott v. Life Asso., 137 N.C. 516. See, also, Hatcher v .  Faison, 
142 N.C. 364; 32 Cyc. 527, and the following cases upon the question 
that a general appearance cures all defects and irregularities in the 
proces: Wheeler v. Cobb, 75 N.C. 21; Pennirnan v. Daniel, 95 N.C. 341; 
Roberfs v. Allman, 106 N.C. 391 ; Moore v. R .  R.,  67 N.C. 209; Grant v. 
Grant. 159 N.C. 528; Harris v .  Bennett, 160 N.C. 339. 

In Moore v. R .  R . ,  supra, Justice Rodman said: "The defendant 
nevertheless appeared and answered in bar. The irregularity was thereby 
waived. If no summons a t  all had been issued, the filing of a complaint 
and answer would have constituted a cause in court." 

His Honor mas correct in holding that  the burden was on the inter- 
vener to make good its claim and to show title to the property attached. 
Sterling Mills v. Milling Co., 184 N.C. 461; Mangum v.  Grain Co., 
184 K.C. 181, and cases there cited. 

After a careful perusal of the record, are have found no material or 
reversible error presented by any exception, and this will be certified. 

No error. 

Cited: Suqg v. Engine Co., 193 N.C. 816; Cushing v .  Cushing, 263 
N.C. 185. 

S N S I E  K. CEDERWOOD v. THE STATE LIFE INSURANCE CORIPANY. 

(Filed 8 June, 1923.) 

1. Insurance, Life-Policies-Contz.act~F'rcrnium Notes. 
Policies of life insurance and premium notes given by the insured in 

connection therewith, upon forms furnished by the companies, are pre- 
pared by the insurers; and in case of ambiguity or uncertainty as  to the 
right interpretation, they will be construed more strongly against the 
insurers, and in favor of the rights of those insured by them. 
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2. Same - Premiums Paid from Reserve Values -- Extension Periods - 
Proportionate Reductions. 

Upon the payment of two years premiums upon a life insurance policy, 
there were nonforfeiture options with extensions of time of the insurance 
upon nonpayment of premiums for various lengths of time depending upon 
the annual premiums theretofor paid, and the insured gave his note 
upon the company's form for the premium after the second year, with 
provisions that should the note not be paid a t  maturity the policy would 
lapse, with the right of the company to apply an:? reserve value due the 
insured to the payment of the then earned premium (not upon the note). 
"as above provided," reducing the insured value of the property t o  that 
extent: Held, under the seeming ambiguous provisions of the note, an 
application of thee reserve value by the company to a part payment of 
the earned premium due the company, proportionately extended the life 
of the policy, and upon the death of the insu~ed  within the time so 
extended, his beneficiary can recover upon the policy. Underu.ood v.  Ins. 
Co., 177 N.C. 333, cited and distinguished. 

3. Same--Insurance Commissioner. 
As to whether the premium notes given in this case were invalid because 

not submitted to and approved by the Insurance Commissioner is not 
presented or decided on this appeal. 

ADAMS, J., dissenting. 

APPEAL by defendant from Devin, J., a t  February Term, 
(538) 1923, of CUMBERLAND. 

Civil action to recover the amount of two life insurance 
policies. Judgment on the pleadings in favor of the plaintiff. Defendant 
appealed. 

Bullard & Stringfield for plaintiff. 
J .  M .  Broughton for defendant. 

STACY, J. The essential facts of this case are its follows: 
1. On 11 March, 1919, the defendant issued upon the life of John 

Underwood two policies of life insurance: No. 2!25378 for $3,500, and 
No. 225379 for $1,500; the plaintiff, wife of assured, being named as 
beneficiary in both policies. On each of these policies two full annual 
premiums were paid. 

2. When the third annual premiums became due, on 11 
(539) March, 1921, the assured did not pay said premiums, but exe- 

cuted in respect to said policies two "premium notes," one in 
the amount of the annual premium due in advance on policy No. 225378, 
to wit, $149.24, and the other in the amount of the annual premium due 
in advance on policy NO. 225379, to wit, $63.69, with each note con- 
taining the following stipulations : 
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"I understand and hereby agree that neither this note, nor any exten- 
sion thereof, is given or accepted as a payment of said premium. And 
I agree that the nonpayment of this note, or any extension thereof a t  
maturity, shall ipso facto lapse said policy, and there will be due the 
proportionate part of said premium (with interest, less any payments 
made on said premium) that the time from the date to the maturity of 
this note, or any extension thereof, bears to the whole time covered by 
said premium. I also agree that upon nonpayment of this note, or any 
extension thereof, if said policy should have any reserve value, the com- 
pany may charge the proportionate part of this note or any extension 
thereof that may be due as above provided against such reserve value, 
and any extended insurance value i t  may have shall be accordingly 
reduced." 

3. Both notes were to  be paid within six months, but the maturity 
date of each was subsequently extended to 26 January, 1922. Keither 
of said notes, nor any part of the earned premium on either policy was 
paid a t  that time. 

4. In each of said policies there is a provision for certain nonfor- 
feiture options, available after two full premiums shall have been paid 
(the policy being then in force, and there being no indebtedness against 
the same) ; and, under the said nonforfeiture options, i t  is provided that 
if full premiums shall have been paid for two years the assured shall 
have, as the first option, extended insurance to the extent of one pear 
and 128 days. Such extended insurance is nonparticipating, and not 
renewable except upon satisfactory physical examination. 

5. The assured did not borrow any money from the defendant, and 
there was no indebtedness against the policies, unless said "premium 
notes" are to be considered as such. 

6. Upon the nonpayment of the note given in connection n-it11 policy 
No. 225378 a t  its extended maturity date, there being due at  that time 
the sum of $135.26 as the earned premium on said policy, the defendant 
notified the assured that  the said policy had lapsed; and in accordance 
with the provisions of the note, given in connection therewith, the entire 
reserve value of the policy, amounting to the sum of $92.75, had been 
credited upon the earned premium then due, leaving a balance of $42.51 
still due on said earned premium. And upon the nonpayment of the 
note given in connection with policy No. 223379 a t  its ex- 
tended maturity date, there being due a t  that time the sum of (540) 
$32.96 as the earned premium on said policy, the defendant 
notified the assured that the said policy had lapsed; and in accordance 
with the provisions of the note, given in connection therewith, the entire 
reserve value of the policy, amounting to the sum of $39.75 had been 
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credited upon the earned premium then due, leaving a balance of $13.21 
still due one said earned premium. 

7. The assured died 5 hiIay, 1922, before the expiration of the period 
of extended insurance under the first option above mentioned. 

8. Demand for payment of each of the policies having been made and 
refused, the beneficiary thereunder, plaintiff herein, filed suit to enforce 
collection. Judgment on the pleadings in favor of plaintiff, and defend- 
ant  appealed. 

The uniform rule of construction with respect to insurance policies 
and notes given in connection therewith is that if they are reasonably 
susceptible of two interpretations, the one more favorable to the assured 
will be adopted. "The policy having been prepared by the insurers, it 
should be construed most strongly against them." Bank v. Ins. Co., 95 
U.S. 673. "The tenets established for the guidance of courts in such 
matters are well understood, and no one is better established than that 
in all cases the policy must be liberally construed in favor of the assured, 
so as not to defeat, without a plain necessity, his claim for indemnity. 
And where the words used may, without violence, be given two interpre- 
tations, that which will sustain the claim and cover the loss should be 
adopted." Deemer, J., in Goodwin v. Assurance Society, 97 Iowa 226. 

I n  Bray v. Ins. Co., 139 N.C. 390, the same rule is stated by Walker, 
J., as follows: "If the clause in question is ambiguously worded, so 
that there is an uncertainty as to its right interpretation, or if for any 
reason there is doubt in our minds ooncerning its true meaning, we 
should construe it rather against the defendant, who was its author, than 
against the plaintiffs, and any such doubt should bcb resolved in favor of 
the latter, giving, of course, legal effect to the intention, if it can be 
ascertained, although it may have been imperfectly or obscurely ex- 
pressed. This is the rule to be adopted for our guidance in all such 
cases, and one reason, a t  least, for i t  is that the company has had the 
time and opportunity, with a view of its own interests, to make clear its 
meaning, by selecting with care and precision language fit to convey it, 
and if i t  has failed to do so, the consequences of its failure should not 
even be shared by the assured, so as to deprive him of the benefit of the 
contract, as one of indemnity for his loss," citing Grabbs v. Ins. Co., 
125 N.C. 389. To  like effect are the following cases: Trust Co. v. Ins. 
Co.. 173 N.C. 558; Jones c. Casualty Co., 140 N C .  262; Rayburn v. 

Casualty Co., 138 N.C. 379; Kendrick v. fits. Co., 124 N.C. 315, 
(541) and authorities there cited. 

Applying this principle of construction to the instruments be- 
fore us, we are of opinion that the judgment in favor of plaintiff should 
be upheld. 
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It is conceded that if the assured had simply failed to pay the third 
premiums when they became due, and not executed the notes in question, 
both policies would have been in force a t  the time of his death, under 
and by virtue of the automatic option of extended insurance as provided 
for in each policy. But  it is contended that the execution of the notes 
above mentioned has worked a forfeiture of both policies, and that the 
plaintiff is entitled to take nothing by this action. I n  dealing with this 
contention, for convenience, let us consider the policies separately. It 
is easier to speak of them singly, and what is said in regard to one will 
apply equally to the other. 

Suppose the reserve value of policy No. 225378, on 26 January, 1922, 
the extended maturity date of the note in question, had been exactly 
$135.26, the amount of the then earned premium, why would not the 
extended insurance value of the policy be the same as it was on 11 March, 
1921, to wit, one year and 128 days? It will be observed that the taking 
of this amount of money out of one pocket of the insurance company 
and putting i t  back into another did not have the effect of exercising 
for the assured the option of surrendering the policy and taking its 
reserve value in cash; for i t  is provided that this shall only have the 
effect of a proportional reduction in its extended insurance value. In  
this respect, the case is unlike Sexton v. Ins. Co., 160 N.C. 598; S. c., 
157 N.C. 142, because there the policy was to become "null and void," 
subject only to  its nonforfeiture provisions, upon failure to pay the 
premium note, and the cash reserve had been pledged to secure the repay- 
ment of money borrowed. See last paragraph of opinion, 160 9.C. 
600. The present note is not collectible, and never has been. Only the 
fractional part of the annual premium is what is due and payable, and 
this has been satisfied in part. The policy was not lapsed until 26 
January, 1922. But as the reserve value of the policy at  that time was 
sufficient to pay only 92.75/135.26, or 68.5 per cent of the then earned 
premium, the extended insurance value is to be reduced 31.43 per cent, 
xhich leaves an extended insurance value of 338 days from the date the 
policy was allowed to lapse. The assured died 5 May, 1922, well within 
this time. Likewise, the reserve value of policy No. 225379 on 26 Janu- 
ary, 1922, being sufficient to pay only 39.75/52.96, or 75.05 per cent of 
the then earned premium, the extended insurance value of one year and 
128 days mould be reduced 24.95 per cent, leaving an extended insurance 
value of one year and 5 days from the date the policy was allowed to 
lapse. 

The case of Ins. Co. v. Tyler, 93 S.E. (Ga.) 415, is distin- 
guishable in that in said case the parties agreed to extend the (542) 
time of payment of premium, maintaining the policy in full 
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force in the meantime, and, when paid, receipt was to be issued as if 
the premium had been duly paid in the first instance. There the com- 
pany issued a receipt for the note, stating that such were its coidtions; 
but not so here. It is agreed that each note in the present case is not 
given or accepted as a payment of the premium, and, in the event of 
its nonpayment a t  maturity, the note is not collectible, but something 
else, to wit, the then earned portion of the annual premium on each 
policy. If this be paid, clearly the life of the policy in each instance 
is brought up to that date with its full extended insurance value; but 
if paid only in part with the reserve value of the policy, its extended 
insurance value is to be reduced accordingly. 

The contention of the defendant that the appropriation of the reserve 
wipes out each policy in toto overlooks the fact that this very reserve is 
used to pay, not the note given in connection therewith, but a part of 
the then earned premium on said policy. By  the same token that the 
use of the reserve is said to cancel the policy, the payment of the then 
earned premium, in whole or in part, brings i t  back to life with the 
option of extended insurance, unimpaired or ratably reduced, as the case 
may be. The defendant ought not to be allowed to switch reserve to 
premium in such a manner as to defeat the plamtiff's claim for in- 
demnity. Nothing short of clear necessity should drive us to this con- 
clusion; for to take the policy reserve in each instance and credit this 
amount on the earned premium then due on said policy and still say that 
you have nothing, smacks of legerdemain. If it he true that in each 
case the note was not "given or accepted as a payment of said premium," 
and the policy reserve, as contended by the defendant, is to be applied 
to the payment of the note, and not t o  the premium, a different result 
might follow. But such is not the condition of the bond, when consrued 
in the more favorable light for the assured. 14 R.C.L. 926. 

I n  reply to the contention that the last sentence in the note we are 
now considering apparently runs counter to this position, it may be said 
that the present construction is supported by the two sentences next 
immediately preceding the last one, and that the use of the words "as 
above provided" in the last sentence should be held to overbalance the 
contrary construction as contended for by the defendant. Under the 
seemingly ambiguous provisions of the notes in question, the defendant 
should not be allowed "to have its cake and eat i t  too." Arnold v. Ins. 
Co., 60 S.E. (Ga.) 470; N ,  Y. Life Ins. Co. v. Van Meter's Admr., 137 
Ky. 4. 

What was said in Underwood v. IM. Co., 177 N.C. 333, touching the 
"blue notes" in that case, in no way conflicts with our present posi- 
tion, for there the notes were quite different and the assured had 
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borrowed money against the reserve value of the policy and (543) 
assigned the same as collateral security for its repayment. 
This is not our case. For like reason, Garland v. Ins. Co., 179 N.C. 67, 
is also distinguishable. 

I t  has been suggested that the above provisions of the "prcmium 
notes" in question are invalid as against the assured because the same 
have not been submitted to and approved by the Insurance Commis- 
sioner of North Carolina, and copies filed in the Insurance Department, 
as required by C.S. 6312. We prefer to express no opinion upon the 
merit. of this contention, for we think the plaintiff is entitled to recover 
on another ground, and it  is possible that the facts may not be suffi- 
ciently disclosed by the pleading to enable us presently to deal with the 
quedion satisfactorily. Judgment below was rendered on the pleadings. 
I t  was said in Blount v. Fraternal Asso., 163 N.C. 170, that  the burden 
was on the plaintiff, both to allege and to prove a noncompliance with 
the provisions of this section, as there is a presumption in favor of the 
validity of contracts. Loyd v. Loyd, 113 N.C. 189. See, also, Robinson 
v. Life Co., 163 N.C. 415. 

After a careful examinatoin of the record, and considering i t  in the 
light of the authorities bearing upon the subject, we are of opinion that 
the judgment of the Superior Court in favor of the plaintiff should be 
upheld; and it  is so ordered. 

Affirmed. 
ADAMS, J., dissenting. 

Cited: Allgood v. Ins. CO., 186 N.C. 421; Bennett v. Ins. Co., 198 N.C. 
176; Baum v. Ins. Co., 201 N.C. 4 8 ;  Green v. Casualty Co., 203 N.C. 
771; Conyard v. Ins. Co., 204 N.C. 507; Mitchell v. Assurance Soc., 
205 N.C. 725; Ins. Co. v. Harrison-Wright Co., 207 N.C. 668; Mills v. 
Ins. Co., 210 N.C. 441; Blake v. Hospital Care Assoc., 214 N.C. 706; 
Felts v. Ins. Co., 221 N.C. 151; Electric Co. v. Ins. Co., 229 N.C. 520; 
Stallings v. Ins. Co., 229 N.C. 531; Stallings v. Ins. Co., 230 N.C. 305; 
Motor Co. v. Ins. Co., 233 N.C. 253; Walsh v. Ins. Co., 265 N.C. 639. 
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THE WASHINGTON LIFE INSURANCE COMPANY v. BOX COMPAYT 
AND ADRIAN VAN DEN BOOM. 

(Filed 8 June, 1923.) 

1. Insurance, Life - False Representations - Statutes - Policies - Con- 
tracts. 

Under the provisions of our statutes that all statements or descriptions 
in an application for a policy of life insurance, o r  in the policy itself, 
shall be deemed representations and not warranties and that a misrepre- 
sentation, unless material or fraudulent, will not prevent a recovery, erery 
fact untruly asserted or wrongful suppressed must be regarded as material 
if the knowledge or ignorance of i t  would natural.1~ iduence  the judg- 
ment of the insurer in making the contract, or in estimating the degree 
and character of the risk, or in fixing the rate of premium. 

2. Same. 
In  an action to set aside a policy of life insurar~ce for representations 

that were false, fraudulent, and material, i t  appeued that the insured 
had misstated in his application that he had never had spitting of blood, 
or Spanish influenza, and i t  appeared that pending the action he had died 
of tuberculosis: Held,  the representations of the applicant must be re- 
garded as  material, and the policy will be set asille for the false state- 
ments regarding them. 

3. Same-Fraud.  
The existence of actual fraud upon the part of the applicant for a life 

insurance policy is  not necessary to avoid the policy when he has induced 
the company to issue it by false representations that are material for i t s  
consideration in passing upon the risk. 

4. Insurance, Life - False Representations - Issues - V e r d i c t S p e c i A c  
Finding-General Eindings-TTials. 

Where the jury have found upon distinctive and separate issues, upon 
the evidence and under the charge of the court, that the applicant for a 
policy of life insurance has made material misrepresentations that mill 
avoid the policy, and upon a separate issue that the insured had withheld 
no fact relating to his physical condition or personal history which he 
should have communicated, the specific finding a s  to the false representa- 
tions will not be considered a s  included in the verdict on the general issue ; 
and were it otherwise, it  would not be allowed tt3 affect the result of 
avoiding the policy. 

5. Insurance, Life-Policy-Delivery-Premiums-False Representations 
Policies-Contracts. 

The principle obtaining that the delivery of a policy of life insurance 
without qualification, upon the payment of the first premium, effects a 
completed contract of insurance, does not affect the right of the company 
thereafter to hare the policy set aside for fraud or false and material 
statement made by the applicant as  an inducement to the contract. 

CUK, C.J., dissenting. 

APPEAL by defendants from Harding, J'., a t  October Term, 
(544) 1922, of STOKES. 
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The death of the individual defendant, Adrian Van Den Boom, 
having been suggested, his widow and administratrix comes into court 
and makes herself party defendant. 

The action is to set aside an insurance policy in plaintiff company 
on the ground that the same was procured by alleged misrepresentations 
that were false, fraudulent, and material in various specified particulars. 
The pertinent allegations having been denied, the cause was submitted 
to the jury and verdict rendered on the following issues: 

"1. Did Adrian Van Den Boom, in his application for the insurance 
policy in controversy in answer to inquiries contained therein, represent 
that he was in good health, and that he had no history of consumption? 
Answer: 'Yes' (by consent). 

('2. Did Adrian Van Den Boom incorrectly, falsely, and fraudulently 
represent in the application for insurance policy in controversy, that he 
was in good health, and that he had no history of consumption? An- 
swer: T o . '  

"3. Did Adrian Tan Den Boom a t  said time have tubercu- 
lo>i> or consumption? i2nswer : 'No.' (545) 

"4. Did Adrian Van Den Room have tuberculosis a t  the 
time he was examined by Dr.  Banner in 19191 Answer: 'No.' 

"5. If so, did Dr.  Banner inform him that he had tuberculosis, as 
alleged in the complaint? Answer: 'NO.' 

"6. Did Adrian Van Den Boom in his application for the  insurance 
policy in controversy in answer to inquiry in that behalf represent that 
there was no fact relating to his personal or family history or habits 
which had not been stated in answers asked of him, and with which the 
company should be acquainted? Answer: 'Yes' (by consent). 

"7. Were there facts relating to the physical condition or personal 
history of said Adrian Van Den Boom which he should have communi- 
cated to the plaintiff, and which he failed to communicate in answer to 
said questions? Answer : 'No.' 

"8. Did Adrian Van Den Boom, in his application for the insurance 
policy in controversy, and in answer to a question asked him in that 
behalf, represent that he had never had spitting of blood? Answer: 
'Yes' (by consent). 

"9. Was said representation true? Answer: 'No.' 
"10. Did Adrian Van Den Boom, in his application for the insurance 

policy in controversy, and in answer to questions asked him in that 
behalf, represent that  he had never had chronic cough or hoarseness? 
ilnswer : 'Yes' (by consent). 

"11. Was said representation true, Answer: 'Yes.' 
"12. Did Adrian Van Den Boom in his application for the insurance 
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policy in controversy and in answer to a question asked him in that 
behalf, represent that he had never had Spanish influenza? Answer: 
'Yes' (by consent). 

"13. Was said representation true? Answer: 'No." 
"14. Did Adrian Van Den Boom incorrectly, falsely, and fraudulently 

represent in the application for the insurance policy in controversy that 
he was not afflicted with a chronic cough and hoarseness? Answer: 'No.' 

"15. Did Adrian Van Den Boom incorrectly, falsely, and fraudulently 
represent in the application for the insurance policy in controversy that 
he had not had Spanish influenza? Answer: 'No.' 

"16. Did Adrian Van Den Boom, in his application for the insurance 
policy in controversy, and in answer to questions in that behalf, repre- 
sent that he had consulted no physician within the last seven years except 
Dr. Banner of Greensboro, N. C.? Answer: 'Yes' (answered by consent). 

"17. Was that representation true? Answer : 'No.' 
"18. Did Adrian Van Den Boom consult Dr. Simmons in 

(546) January, 19191 Answer: 'Yes.' 
"19. Was the policy in controversy obtained from the plain- 

tiff by means of false and fraudulent representations or concealments, 
as alleged in the complaint? Answer: 'No.' " 

Judgment on the verdict that the policy in question be surrendered 
and canceled. Defendants excepted and appealed. 

E. D. Broadhurst, J .  J .  Parker and Manly, Hendren & Womble for 
plaintiff. 

Swink, Clement & Hutchins, 0. 0. Efird, and AT. 0. Petree joy de- 
f endant. 

Horn, J. The statute more directly pertinent to the question pre- 
sented provides that "All statements or descriptions in any application 
for a policy of insurance, or in the policy itself, shall be deemed repre- 
sentations and not warranties, and a representation, unless material or 
fraudulent, will not prevent a recovery on the policy," and in authorita- 
tive cases construing the law i t  is held that every fact untruly asserted 
or wrongfully suppressed must be regarded as material if the knowledge 
or ignorance of i t  would naturally influence the judgment of the under- 
writer in making the contract a t  all, or in estimaing the degree and 
character of the risk, or in fixing the rate of the premium. Schas v. Ins. 
Co., 166 N.C. 55; Bryant v. Ins. Co., 147 N.C. 181; Fishblate v. Fidelity 
Co., 140 N.C. 589. 

Considering the record in view of these principles, i t  appears that in 
the application for this insurance policy and in anlswer to direct ques- 
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tions on the subject, asked and answered as  an inducement to the con- 
tract, the intestate stated that he had never had spitting of blood, and 
that he had never had Spanish influenza, and that  both statements were 
false. It is very generally recognized that the spitting of blood always 
is regarded as a serious symptom, and not infrequently indicates the 
prekence or near threat of tuberculosis (the disease of which intestate 
died), and that Spanish influenza has a tendency, a t  least for a period 
following the disease, to weaken the resisting powers of a patient and 
render him more likely to succumb to an attack of serious illness, and 
assuredly its existence, or the fact tha t  an applicant had been subject 
to such a disease, would naturally call for further and fuller investiga- 
tion of the case, and this being true, in our opinion both of these should 
be regarded as material, and for the false statements concerning them 
the policy has been properly set aside. 

I t  is urged for appellants that the jury in their verdict has throughout 
negatived any and a11 existence of fraud on the part of the applicant, 
but the statute itself and the general principles applicable 
are to the effect that fraud is not always essential, and that (547) 
the contract will be avoided if statements are made and 
accepted as inducements to the contract, which are false and material. 
Ins. Co. v. Woolen Mills, 172 N.C. 534; Schas v. Ins. Co., supra. 

It 1s further insisted for the appellants that  the jury have found in 
response to the seventh issue that the applicant withheld no fact relating 
to his physical condition or personal history which he should have com- 
municated. An examination of the facts in evidence and the charge of 
the court concerning them will disclose that the issue was submitted in 
reference to matters other than those included in and determined by the 
specific findings to which m7e have referred; but if i t  were otherwise, it 
is directly held in Ins. Co. v. Woolen Mills, supra, that a general finding 
of the kind presented in this seventh issue will not be allowed to affect 
the result when there are also specific findings of material facts which 
avoid the policy as a matter of law. 

We are not inadvertent to the position prevailing in this State to the 
effect that where, on payment of the first premium, a policy of insurance 
is delivered without qualification, there is a completed contract of 
insurance, and that the parties are concluded as to the delivery of the 
policy during the good health of the insured except in cases of fraud. 
=In instance and application of the principle appears at  the present term 
in Ins. Co. v. Grady, ante 348. 

The ruling, however, only refers to the inception of the contract, that 
is, that on the facts suggested there is a completed contract of insurance 
between the parties, and does not and is not intended to affect the right 
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of the company to have the policy set aside as stated either for fraud or 
false and material statements made by the applicant as an inducement t o  
the contract. There is no error, and the judgment directing cancellation 
of the policy is affirmed. 

No error. 

CLARK, C.J., dissenting: Under the statute any statement or descrip- 
tion in the application, or in the policy itself, must be deemed merely 
representations and not warranties, and "a representation, unless mate- 
rial or fraudulent, will not prevent a recovery under the policy." C.S. 
6289. 

Therefore, i t  will not defeat a recovery that a representation is untrue 
unless i t  is material or fraudulent. The jury have found that the repre- 
sentations in this case were untrue in that the assured stated that he had 
not had spitting of blood or Spanish influenza, but xhey also found that 
this was not fraudulently done, and they found as a fact (issue 19) that 
"the policy was not obtained by false and fraudulent representations or 
concealments." 

The jury having found that the statements were not fraudu- 
(548) lent, i t  should have been left to the jury to pass upon the ques- 

tion whether they were material. There are cases where parties 
have had the spitting of blood or Spanish influenza, but i t  was not ma- 
terial to  the risk, for these matters are not necessarily fatal. Tha t  was 
a matter of fact which should have been found by the jury upon suffi- 
cient evidence, and unless so found, i t  could not prevent a recovery. We 
are judges of law, but not judges of fact;  we are doctors of law, but 
not doctors of medicine. 

The jury, as judges of the facts, alone could determine whether the 
misrepresentation which they find is not fraudulent was material or not, 
and they could have been aided in such finding by the testimony of doc- 
tors who were conversant with such matters. The case should go back 
that the jury should pass upon the issue whether or not the untrue 
statement was material to the risk or not. The jud'ze had no authority 
to determine this, and the jury have not done so. 

Cited: Irvin v .  Jenkins, 186 N.C. 754; Howell z;. Ins. Co., 189 N.C. 
216; Wells v .  Ins. Co., 211 X.C. 429; Petty v .  Ins. Co., 212 N.C. 160; 
Tolbert v .  Ins. Co., 236 N.C. 419; Thomas-Yelveri'on v. Ins. Co.. 238 
N.C. 282; Swartzberg v .  Ins. Co., 252 N.C. 155. 
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Ross v. ROBINSON. 

JOSEPH R. ROSS AITD GEORGE E. WILSON, JR., FDR THEMUELVES AND ALL 
OTHER STOCKHOLDERS OF THE LOWELL COTTON MILLS, v. SLOAN M. 
ROBINSON, THE LOWELL COTTON MILLS, THE LOWELL YARN 
COAIPANY ET AL. 

(Filed 8 June, 1923.) 

1. Appeal and  Error-Examination of Books of Adverse Party-Statutes. 
An appeal to the Supreme Court presently lies to  an order made by the 

Superior Court judge providing for examination and copies of books and 
papers in the possession of the adverse party to the action under the 
provisions of C.S. 1823 et s ~ q . ,  and unless the statutory provisions have 
been complied with, or if the order goes beyond the powers contemplated 
and conferred by law, it  will be set aside. 

2. Appeal and  Error-Dismissal-Discovery-Examination of Books, etc., 
of Adverse Party. 

An appeal from an order of the Superior Court judge allowing examina- 
tion of books, papers, etc., of the adverse party under the provisions of 
C.S. 1823 et seq., cannot be maintained, when it  appears from the record 
that i t  is frivolous and for the mere purpose of delay; and the appellee 
may docket the appellant's case and have it dismissed, under the rule of 
the Supreme Court relating to such matters. 

3. Discovery-Examination of Books, etc., of Adverse Party-Statute- 
C o u r t H u r i s d i c t i o n .  

In this action against a corporation and its selling agent to compel the 
agent to account for and pay over to the corporation moneys received and 
unlawfully withheld from i t :  Held ,  the court having jurisdiction of the 
parties may order the examination, etc., of the books and papers, C.S. 
1823 et seq., and enforce it by decree or appropriate procedure in  the 
cause, though the books are in the possession of the adverse parties beyond 
the limits of the State. 

4. Appeal and  Error-Dismissal-Frivolous Appeal-Discovery4upreme 
Court--Rfotions-Corporations-Shareholders-ncpal and  Agent 
-Accounting. 

In an action against a corporation and its selling agent by its minority 
stockholders, which the corporation had refused to institute, to compel 
the agent to properly account for and pay over to  its codefendant large 
wms of money it  had received and wrongfully withheld from the corpo- 
ration, to  its damage and that of its shareholders, upon proper motion 
and petition the Superior Court entered an order providing for an inspec- 
tion and taking copies at  plaintiffs' expense of the books of the defendants 
for a certain period, a s  necessary to obtain pertinent and necessary facts 
for an intelligent and proper trial upon the issues raised by the answers, 
from which the defendants appealed. Upon motion duly made by plain- 
tiffs in the Supreme Court to docket and dismiss defendants' appeal: Held, 
upon the record, the appeal was shown to be frivolous, and for the purpose 
of delay, and the motion was allowed. 

THIS was a motion upon notice duly served made by plain- 
tiff at the present term to docket and dismiss defendant's ap- (549) 
peal from an order in the cause at  April Term, 1923, of the 
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Superior Court of Mecklenburg County, providing for an inspection 
and copy of the books of defendant, the Lowell Yarn Mills, on the 
alleged ground that said appeal is frivolous and taken for the mere 
purpose of delay. Motion allowed. 

W. S. O'B. Robinson, Jr., and John 144. Robinson for plaintiffs. 
Tillett & Guthrie and Mangum & Denny for defendants. 

HOKE, J. The action is by the minority stockholders of the LowelI 
Cotton Mills against the directors and majority owners of stock of the 
Lowell Cotton Mills and Lowell Yarn Company, to compel the Lowell 
Yarn Company to properly account for and pay over to its codefendant, 
the Lowell Cotton Mills, large sums of money received and wrongfully 
withheld by said yarn company as factors or selling :%gents of the product 
of the Lowell Cotton Mills and the stockholders therein, and which said 
action the cotton mills and its directors had formally refused to institute, 
to the great damage of said mills and its stock?olders and owners. 
Complaint having been duly filed, defendants answered denying, in 
effect, the rightfulness of plaintiff's suit, and thereupon, a t  April Term, 
1923, of the Superior Court of Mecklenburg County, on motion and 
petition duly verified, an order was made providing for an inspection 
and taking copies a t  plaintiff's expense of the books of said company 
from the first of 1917 to the present time, as pertinent and necessary to 
obtain the facts required for an intelligent and proper trial and disposi- 
tion of the cause. 

From this order an appeal was duly entered by defendant, 
(550) and thereupon the plaintiff having procured a copy of the rec- 

ord and the order and petition and papers rzppertaining thereto, 
presented the same a t  the present term, and after notice duly served, 
entered a motion to docket and dismiss said appeal fw  the alleged reason 
that the same is frivolous and for the mere purpose of delay. 

It is held with us that an order of this kind, made under CS .  1823 
et seq., is presently appealable, and that unless the statutory require- 
ments for such an order are complied with, or if the same goes beyond 
the powers contemplated and conferred by the law, the order will be set 
aside. hifica Co. v. Express Co., 182 N.C. 669; Sheek v. Sain, 127 N.C. 
266. And our decisions on the subject are to the effect further that while 
such an appeal ordinarily lies as a matter of right, it may not be main- 
tained where it  is clearly made to appear that the same is frivolous 
and for the mere purpose of delay, and it will be dismissed upon motion. 
Hotel Co. v. Grifin, 182 N.C. 539; Leroy v. Saliba 180 N.C. 15; Lud- 
wick v. Mining Co., 171 N.C. 60. And the course pursued by the appellee 
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in the present instance to test the question has been also indirectly 
approved, and in our opinion is in accord with orderly procedure where, 
as in this case, the entire facts and entries relevant to this right of 
present appeal appears upon the face of the record. Blount v. Jones, 175 
N.C. 708. 

Considering the case in view of these principles, we are constrained to 
hold that this appeal is a frivolous one, and made for the mere purpose 
of delay, i t  having been made to appear that the facts desired are 
directly pertinent to the issue and necessary to an intelligent and proper 
disposition of the cause, and no valid objection has been made to appear 
either here or in the court below. And the position is not affected be- 
cause of the suggestion that the books are not now in this State, but 
are in the city of Philadelphia, the authorities being to the effect that 
where the court has acquired jurisdiction of the parties, such an order 
may be made and enforced by decree or appropriate procedure in the 
cause. 18 Corpus Juris, p. 1116; 9 R.C.L. 

I n  18 Corpus Juris the principle is stated as follows: "In most 
jurisdictions the statutes provide for obtaining an inspection of books 
and papers of the adverse party. These statutes were enacted with a 
view of providing a more speedy and less expensive remedy than by pro- 
ceedings in chancery, and are constitutional. They are remedial in their 
nature, and should be liberally construed. Under these statutes produc- 
tion, or inspection, of a deed, letters, telegrams, or the instrument sued 
on, may be ordered. The fact that  the books or papers of which dis- 
covery is sought are out of the State does not justify the refusal of a 
motion for the production or inspection thereof where the court has juris- 
diction of the parties, whether the discovery is sought from a 
corporation or an individual, and notwithstanding the corpo- (551) 
ration is a foreign corporation not doing business in the State, 
and its books are without the State." 

It appearing that  all the facts, etc., pertinent to the question presented 
are apparent upon the face of the record, and that the appeal of defend- 
ant from the order is a frivolous one and made merely for delay, we are 
of opinion that the motion of appellee should be alIowed, and it is so 
ordered. 

Appeal dismissed. 

Cited: Pruitt v. Wood, 199 N.C. 792; Dunlap v. Guaranty Co., 202 
N.C. 654; Patterson v. R. R., 219 N.C. 24; S. v. Harrell, 226 N.C. 743. 
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YELLOW CAB COMPmY v. J. H. CREASMAR'. 

(Filed 8 June, 1923.) 

1. !hademarks - Trade Names-DeviceeCompetition-Unfair Competi- 
tion. 

A manufacturer, dealer, or proprietor of a business may adopt and use 
a name, symbol, or device to designate and identify his wares or business, 
and when by his care, diligence, and the qualities of his goods or service 
he has acquired and established a patronage and gtmd will of substantial 
value, it will be protected from unfair competition on the part of a rival 
who adopts for his own business, etc., a sign or symbol in such apparent 
imitation as will mislead the customers of the former and the public a s  to 
the identity of the goods sold or service rendered. 

2. S a m e n l a l i c i o u s  Purpose. 
Where one has acquired a substantial right by the conduct of his busi- 

ness under a certain device which has become known to his patrons and 
relied upon by them to identify and use the servioe or business he has 
thereunder established, i t  is not necessary for the protection of his right 
that his riral has a malicious purpose to injure him in adopting a same 
or similar device, though unfairness and fraud is the basis of the mainte- 
nance of his right, the presumption being that his rival intended to abide 
by the probable and natural result of his own delib,?rate act. 

3. Injunction. 
Where the main purpose of a n  action is to obtain a permanent injunc- 

tion. and the eridence raises a serious question as to the existence of 
facts which make for plaintiff's rights, and are sufficient to establish it, a 
preliminary restraining order should be continued to the hearing. 

4. Same-Automobiles4o1or-Public Service. 
In plaintiff's action to permanently enjoin the defendant from the use 

of a device that the plaintiff had adopted for its automobile service fur- 
nished to the inhabitants of a city, there was evidence in plaintiff's behalf, 
upon the hearing, tending to show that the color design for  the plaintiff's 
automobiles was a yellow body with distinctive markings in black that 
had therefore not been used in the city, which became well known to 
the public which patronized the plaintif'f's line because of its fair dealings 
and business methods, and that the methods of its competitors were dis- 
criminatory and unfair:  that defendant, who had for  a long while been 
running public-service automobiles of a grey color, put into its service two 
automobiles similar in design to the plaintiff's cars, and of such similar 
color and marlrings that the users of the plaintiff's cars were misled, the 
difference in their appearance being scarcely discernible by ordinary ob- 
servation. There was evidence in behalf of defendant that yellow mas 
commonly used for automobiles of this character, and was more durable, 
and that be had no improper designs upon plaintif's business: Held,  a 
serious question was raised as  to the defendant's svrongful interference 
with the plaintiff's rights, and upon its giving a proper bond, the prelimi- 
nary restmining order should be continued to the hearing upon the issues. 

CIVIL ACTION, heard on motion to disfzolve a preliminary 
(552) order before Bryson, J., a t  March Term, 1923, of the Superior 
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Court of Buncombe County. The action and the temporaiy order 
heretofore issued in furtherance of same is to restrain defendant 
from using on the streets of Asheville for public hire any automobile 
or taxicab painted yellow and made to  resemble or imitate in form and 
color the taxicabs now and heretofore in use by the plaintiff, the Yel- 
low Cab Company, etc. On the hearing there was judgment dissolving 
the preliminary order, and plaintiff excepted and appealed. 

Harkins & V a n  Winkle and Guy Weaver for plaintiff. 
F .  A. Sondley and Mark W .  Brown for defendant. 

HOKE, J. At  the hearing there were facts submitted on part of plain- 
tiff tending to show: 

That prior to summer, 1922, the public-service automobile business 
in the city of Asheville was in an unsatisfactory condition from lack of 
uniform rates, overcharges, and other discriminations, which was a 
source of considerable trouble to the police department of the city of 
Asheville, and concern to the public interests. 

That with a view of remedying this condition the Chamber of Com- 
merce, through its secretary, N. Buckner, in conjunction with the owners 
of the Asheville Daily Citizen, invited the Yellow Cab Manufacturing 
Company, of Chicago, Illinois, to send representatives to Asheville for 
the purpose, if found expedient, of arranging with some local person to 
place the Yellow Cab Taxi Service upon the streets of the city of Ashe- 
ville. 

That representatives of the Yellow Cab Manufacturing Con~pany 
visited Asheville in response to this invitation, and, a t  the instance of the 
secretary of the Chamber of Commerce, called upon the defendant J .  H .  
Creasman and endeavored to induce the said Creasman to inaugurate the 
Yellow Cab Taxi Service in the city, but the said Creasman declined 
to do so. 

That thereupon the said representative called upon H. C. 
Allen, who was then in the transfer business in the city, who (553) 
a t  once organized the plaintiff Yellow Cab Company, made 
up of local stockholders, and inaugurated in the city of Asheville, Yel- 
low Cab Taxi Service, buying eleven metered cabs of the peculiar and 
distinctive type of cabs manufactured by the said Yellow Cab Manu- 
facturing Company, of the yellow or orange color combined with black. 

That prior to the time plaintff's taxicabs were put upon the streets 
of Asheville no person had ever operated a cab of like design or color, 
or combination of colors, and no public-service automobile of such color, 
or combination of colors, had ever been operated in the city, and no cab 
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carrying a meter showing the mileage traversed arid fare charged had 
ever been used in said city. 

Tha t  the plaintiff company began an extensive advertising cam- 
paign, and by furnishing to  the public prompt, efficient, and courteous 
service a t  uniform and comparatively low rates, very soon built up in 
the said city of Asheville a large and satisfied patronage, and acquired 
a very valuable good-will. 

That the distinctive taxicab service which the plaintiff gave to the 
public. and its business, came to be identified and symbolized by the 
peculiar and distinctive color, or combiriation of colors, style, dress, and 
general visual appearance of its yellow taxicabs. 

That the defendant Creasman had been engaged in the public automo- 
bile service in the city of Asheville for some ten or twelve years prior to 
the institution of this action, and had identified hi3 service by the use 
of automobiles most of which were painted a greyish or blackish color; 
that he had never up to the time of the acts complaned of operated any 
public service cabs of black and yellow color, nor had any other person 
used in the public service business in the city of A~iheville any automo- 
biles of a yellow color or combination of yellow and black, prior to the 
inauguration of the Yellow Cab Taxi Service by the plaintiff in this 
case. 

That some time about the middle of November, 1922, after the plain- 
tiff had built up a good patronage, and had established a good-will, and 
its business had come to be identified, generally recognized and symbol- 
ized by the peculiar color or combination of colors of yellow and black 
or orange and black of its cabs, the defendant Cre,asman put upon the 
streets of the city of Asheville two taxicabs of practically the same struc- 
tural design, form, and appearance as the cabs c~f the plaintiff, and 
colored in almost exactly the same shade of yellow 2.s those of the plain- 
tiff; that the bodies of the plaintiff's cabs were painted yellow, with the 
hoods, fenders, and tops black, these being the predominating and dis- 
tinguishing features; that the defendant's two cabs were likewise put 
upon the streets with yellow bodies, black hoods, fenders and tops, in 
close simulation and imitation of the cabs of the plaintiff. 

That  the defendant's cabs, as described above, are in gen- 
(554) eral appearance such an imitation and simulation of those 

used by the plaintiff company as is calculated and likely to 
mislead and deceive the general public into believing that the cabs of 
the defendant are the cabs of the plaintiff company, and rendering i t  
improbable that the casual observer would be able to distinguish the 
cabs of the respective parties; that the cabs of the respective parties, 
similarly colored and dressed as they are, can be distinguished only by 
careful comparison and inspection. 
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That notwithstanding the fact that the defendant operated his two 
cabs only two days upon the streets of the city of Asheville before the 
restraining order in this case was issued, i t  appears that certain intend- 
ing patrons of the Yellow Cab Company were actually deceived and led 
to believe that the cabs of the defendant were the cabs of the plaintiff, to 
the plaintiff's injury and damage. 

That while there are numerous points of slight variation and differ- 
ences in both the details of structural design and shades of color between 
the cabs of the plaintiff and defendant, these differences are not sufficient 
to render the respective cabs distinctive from ordinary observation; that 
the outstanding distinctive features of the yellow color in combination 
with black on the cabs of both plaintiff and defendant are so similar 
as to render the differences and variation insignificant and unnoticeable, 
the general appearance of both being a yellow cab. 

As apposite to these averments i t  is now the generally accepted posi- 
tion that a manufacturer-dealer or proprietor of a business may adopt 
and use a name, symbol, or device to designate and identify his wares 
or business, and when by his care, diligence, and the quality of his goods 
or services he has acquired and established a patronage and good will of 
substantial value the same will be protected from unfair competition on 
the part of a rival, and the cases on the subject are to the effect further 
that it will be considered unfair competition when such rival adopts 
for his own business, etc., a sign or symbol in such apparent imitation of 
the former as will likely mislead his customers and the public as t o  the 
identity of the goods sold or service rendered. United Cigar Stores v .  
United Confectioners, 92 N.J. Eq. 449 (reported also in 17 A.S.R. p. 
779) ; Fisher v .  Star Company, 231 N.Y.  414; Ball v .  Bazaar, 194 N.Y.  
429; Van Horn v .  Coogan, 52 N.J. Eq., p. 380; George G. Fox v. Glynn, 
191 Mass. 344; Walker v .  Alley, 13 Grant's Chancery (App. Cases), 
11. 366; Dyment v .  Lewis, 144 Iowa 509; Herring-Hall-Marvin Safe Com- 
pany v .  Hall's Safe Company, 208 U.S. 534; Weinstock, Lubin & Co. v .  
Marks, 109 Cal. 529; 38 Cyc., pp. 756-769, 773; Nims on Unfair Com- 
petition. pp. 28-60. 

In  the case of Van  Horn v .  Coogan, supra, i t  is held: "That one 
trader has no right to use a name, a mark, letters, or other indicia by 
which he may induce purchasers to believe that the goods he 
is selling are the goods of rival trader." ( 5 5 5 )  

And speaking generally to the position in the citation to 
Kims, a t  page 28, the author says: "Courts will sometimes protect trade 
names or marks, although not registered or properly selected as trade- 
marks, on the broad ground of enforcing justice and protecting one in 
the fruits of his toil. (This is bottomed on the principle of common busi- 
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ness integrity, and proceeds on the theory that while the primary and 
common use of a word or phrase may not be exclusively appropriated, 
there may be a secondary meaning or construction which will belong to 
the person who has developed it. I n  this secondary meaning there may 
be a property right. A reading of the cases cited above shows that thret 
grounds, a t  least, for this action have been recognhsed: (1) The proino- 
tion of honesty and fair dealings; (2) the protection of the purchasing 
public against fraud; (3) the protection of the plaintiff's property 
right.' " 

And coming more directly to the question presented in the record, 
there are well considered decisions from courts of approved ability and 
learning extending the principle to the case of taxicabs when a rival 
operator later in the field has attempted to mislead and divert the patrons 
of a proprietor and the public by a wrongful imitation of such pro- 
prietor's cabs used in an established business wherein color was the prin- 
cipal distinguishing feature. Taxi and Yellow Operating Co. v. Harry 
Martin, 91 N.J. Eq., 233; Yellow Cab Company z. Harry Becker, 145 
Minn. 152; Carter v. Carter, 106 Neb. 531; Knott  v. Morgan (2 Kenn.), 
p. 213; 48 Eng. Rep., 610; Nims on Unfair Compel,ition, p. 257. 

In the New Jersey case, supra, Taxi and Yellow Operating Co. v. 
Martin, the Court said: "It is unfair trade, for which an injunction 
will issue, for competitors to paint their taxicabs so that by the ordinary 
patron they are not distinguished from those of complainant which had 
earned a patronage and good-will under a peculiar and distinctive paint- 
ing of its cabs, the predominant feature being a conspicuous yellow body. 
(2) The defendants are barred by their intentional fraud of the plea of 
common property in color." 

And in the Minnesota case, supra, Cab Company v. Becker: " A  
sin~ulation by defendant of plaintiff's taxicabs, used in a public taxicab 
business will be enjoined pendente lite where the imitation is obviously 
calculated to deceive the public into the belief that the defendant's taxi- 
cabs and service are those of the plaintiff, and thereby injure and inter- 
fere with its business." 

And it  may be further observed that while unfairness and fraud is 
the basis of the action, i t  is not always required that there should be a 
malicious purpose to injure, but the question may he determined on the 
presumption that "every one must be understood to have intended to do 

and abide by that which is the natural and probable conduct 
(556) of his own act deliberately done." On the part of the defend- 

ant there are affidavits in denial of much that is alleged by 
plaintiff, and, in addition, i t  is presented that defendant, in the use of 
the yellow cabs, had no design or purpose to divert plaintiff's patronage, 
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but that on carefully looking into the matter, he became convinced, 
for various reasons given in his supporting affidavits, that yellow was 
the better color, and that he ascertained further that these yellow cabs 
were very generally used for hire in all the prominent cities of the 
United States, so much so that the yellow color had become the dis- 
tinctive mark of cabs for hire, and for that reason he had adopted and 
intended to use them in the future. And he contends further that yel- 
low being one of the common colors, may not be appropriated by any 
one as a proprietary symbol of his trade or business, and numerous 
authorities are cited in support of this position. An examination of 
these, however, will disclose that they were principally questions of in- 
terference with statutory trademarks, wherein the plaintiff was insist- 
ing on the exclusive right to the use of a common color, or of a primary 
name indicative of location or quality of goods, and in which every 
one, as a general rule, has a right to  share, as in Watch Co. v. Watch 
Co., 179 U.S. 665; Canal Co. v. Clark, 80 US.  311; Lawrence z'. Mfg. 
Co., 138 U.S. 537; Goodyear v. Goodyear, 128 U.S. 598. Or they are 
cases where on the hearing it was found as a fact that the rival goods 
had been adequately distinguished, as in Coats v. Merrick Thread Co., 
149 U.S. 562; Blackwell v. Wright, 73 N.C. 310, a case in which i t  ap- 
pears was concerning the validity of a trademark. 

In  Tise v. Whitaker, 144 N.C. 508-510, i t  is given as the proper 
deduction from the cases on the subject: ('That in an action, the main 
purpose of which is to obtain a permanent injunction, if the evidence 
raises a serious question as to the existence of facts which make for 
plaintiff's right and are sufficient to  establish it, a preliminary restrain- 
ing order should be continued to the hearing." 

And considering the record in deference to this recognized principle, 
and in view of the opposing statements and positions presented, we are 
of opinlon that the restraining order, in the instant case, should be 
continued to the hearing. As the cause goes back for an ultimate find- 
ing on the determinative facts, we do not deem i t  wise to refer in detail 
to numerous suggestions made on the evidence in behalf of either of the 
parties, and will only say that there is assuredly serious question as to a 
wrongful interference with plaintiff's rights, and that matters should be 
kept in the position that prevailed when the preliminary order was 
issued, and as affected by it, until the final hearing. This will be certi- 
fied that on giving adequate bond the preliminary restraining order be 
continued and the case tried on appropriate issues as to the 
esistence of the rights claimed by plaintiff, and on the ques- (557) 
tion whether the defendant in the user of yellow cabs has so 
distinguished them that plaintiff's patrons and the public generally are 
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not likely to be misled under such observations as ordinarily prevail 
with the public in selecting this character of service. 

Reversed. 

Cited: Cain v. Rouse, 186 N.C. 178; Citizens (70. v. Typographical 
Union, 187 N.C. 52; Tobacco Assoc. v. Battle, 187 N.C. 262; Wentz 21. 

Land Co., 193 N.C. 34; Ice Cream Co. v. Ice Cream Co., 238 N.C. 323; 
Steak House v. Staley, 263 N.C. 201. 

B. C. WALKER v. IT. P. ODOM, SHIERIFF. 

(Piled 8 June, 1923.) 

1. Action-Motion i n  t h e  Original Cause--Independlent Actions--Sheriffs 
-Amercementstatute&-Courts.  

The court may not regard an independent action a s  a motion in the 
original cause when the latter is not before i t ;  and where the sheriff is 
liable for the penalty prescribed by C.S. 3936, for failure to serve a 
warrant in an action before n justice of the peace, and the plaintiff brings 
an independent action for the recovery of the penalty before another 
justice, from whose judgment the defendant has appealed, and a trial 
de novo had in the Superior Court, i t  is error for the trial judge to 
regard the summons and complaint in the indepadent action (C.S. 4396) 
as a motion in the cause under said section 3936, and proceed with the 
trial accordingly. The question as  to whether the action could be main- 
tained a s  an independent one under the provisionlj: of C.S. 4396, is not 
before the Supreme Court on this appeal. 

2. Statutes  - Penalties -Methods for  Enforcement - Sl~erifPs--Amerce 
ment. 

The method by which a sheriff may be amerced for unlawfully failing 
to execute a warrant it  was his duty to serve, as  prescribed by C.S. 3936, 
is alone to be followed in an action for the penalty brought thereunder. 

APPEAL by defendant from Shaw, J., a t  November Term, 1922, of 
CHEROKEE. 

Civil action against the sheriff of Cherokee County, tried upon the 
following issues : 

"1. Did the defendant negligently fail to execute the warrant deliv- 
ered to him by the plaintiff, as alleged in the complaint? Answer: 'Yes.' 

"2. What sum, as penalty, is plaintiff entitled to recover? Answer: 
'$100.' " 

Judgment on the verdict in favor of plaintiff. Defendant appealed. 
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Xo counsel for plaintiff. 
J. D. Malonee and Mood9 &: Moody for defendant. 

STACY, J. This was a civil action brought before a justice 
of the peace against the sheriff of Cherokee County to recover (558) 
a penalty of $100 for failing and neglecting to serve and to 
return a warrant, to him lawfully tendered or delivered, and which i t  
was his duty to execute. The case was tried de novo on appeal to the 
Superior Court. The warrant, which i t  is alleged the defendant negli- 
gently failed to execute, was sworn out by the plaintiff before P. E. 
Nelson, a justice of the peace, for the arrest of one Ernest King. Tlw 
present suit was instituted by the plaintiff before T. N. Bates, another 
justice of the peace of Cherokee County. 

The only question presented for our decision is whether the plaintiff 
should have proceeded by a motion in the original cause, as provided by 
C.S. 3936, or by an independent action, as authorized by C.S. 4396, 
when there has been a violation of said statute. His Honor held that 
the defendant was not liable for failing "to return" said warrant under 
C.S. 4396, but that  he was liable for negligently failing "to execute" 
the same under C.S. 3936. In  permitting the plaintiff to proceed under 
this latter section, the court, in its discretion, treated the summons 
and complaint as a motion in the original cause. This he would have 
been authorized to do under our decisions had the original cause reached 
the Superior Court of Cherokee County. Craddock v. Brinkley, 177 
N.C. 127; Jarman v. Saunders, 64 N.C. 367. But  i t  has been held with 
us that an independent action may not be treated as a motion in the 
original cause when brought in another county (Rosenthal v .  Rober- 
son, 114 N.C. 594) ; and we apprehend the same ruling should apply 
in a case like the present, where the original action never reached the 
Superior Court and the instant suit was started before a different justice 
of the peace. 

A nonsuit having been entered on the cause of action, brought under 
C.S. 4396, for refusal or neglect to  return the warrant, the court mas 
without authority to treat the summons and complaint as a motion in 
the original cause, wherein the defendant was liable to be emerced for 
negligently failing to execute said warrant under C.S. 3936, because 
the original cause of action and the present suit were never in the same 
court. Jurisdiction cannot be sustained where i t  requires a jumping 
from one court to another. The statute not only authorizes an emerce- 
ment, but i t  also prescribes the method by which it is to he laid; and 
the rule of law is that whenever a statute does this no other method of 
enforcement is to be pursued than the one prescribed. S. v. Snuggs, 85 
N.C. 542. 
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Bonn v. LUMBEB CO. 

The action of his Honor in directing a nonsuit 011 the cause of action 
brought under C.S. 4396, for failing "to return" the warrant is not be- 
fore us for review, as the plaintiff has not appealed. 

From the foregoing, i t  follows that there was error in pro- 
(559) ceeding further after the nonsuit as above indicated. 

Reversed. 

Cited: Nance v. Fertilizer Co., 200 N.C. 707; Walston v. Applewhite 
Co., 237 N.C. 424. 

T. G. BOYD v. SUNCREST LUMBER COMPANY, 

(Filed S June, 1923.) 

Deeds and  Conveyances - Grants  - Boundaries-Er~ceptions-Burden of 
Proof-Tenants i n  Common-Title. 

In proceedings to partition lands, defendant pleaded sole seizin, and 
title was made to depend upon the location of the Z~wus in, quo within the 
boundaries of a grant from the State, from which mas expected certain 
lands covered by a senior grant: Held ,  the burden was on plaintiff to 
show by the preponderance of the eridence the location of land and title 
thereto, which was shifted to defendant upon his contention that the lands 
were within the exception to the junior grant, the plaintiff's admission of 
defendant's interest not affecting the question. 

APPEAL by defendant from Ferguson, J., a t  January Term, 1923, of 
HAYWOOD. 

This was a special proceeding before the clerk of the Superior Court 
of Haywood to partition 100 acres of land. The plaintiff alleged in his 
petition that he owned 65/72ds undivided interest in the land, and he 
admitted that the defendant owned the balance. The defendant, a cor- 
poration, filed answer denying that the plaintiff owned any interest in 
said land, and pleaded sole seizin in itself. Upon the issue of title thus 
being raised, the clerk transferred the case to civil i , w e  docket. 

The case coming on to be tried, the jury found that the plaintiff and 
defendant were tenants in common of the land, and that the plaintiff 
owns 65/72ds interest therein and the defendant owns 7/72ds therein. 
Appeal by defendant. 

W .  J. Hannah and W .  R. Francis for plaintiff. 
Merrimon, Adams (e: Johnston and Morgan & Wzrd for defendant. 

CLARK, C.J. The plaintiff introduced a state grant to John G. Blount, 
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dated 29 November, 1796, for 176,000 acres of land, describing the out- 
side boundary therein, but exempting from the said grant four grants 
within said boundaries to John Hightower and others containing 3,080 
acres, which had been issued to them before the grant to Blount. 

The plaintiff then introduced a chain of mesne conveyance from 
Blount to Love, and then the will of Love whereby he devised his "specu- 
lation lands (these lands), to be sold and appointed executors with powers 
to sell and convey the same. After all the executors were dead, 
the court appointed R. D. Gilmer trustee and adn~inistrator (560) 
de bonis non with the will annexed, who exercised the same 
power the executors had possessed to sell and convey said land for 
about twenty years under the order of the court, when he resigned. As 
to all these proceedings there was no question of illegality or irregularity 
raised. 

When Gilmer resigned as administrator and trustee, the court ap- 
pointed W. J. Hannah trustee and administrator with the will annexed 
with the same power as Gilmer had possessed, which he exercised under 
the orders of the Court until he finally wound up and settled the estate, 
having sold the remainder of the Love land and conveyed the same to 
U. J. Sloan. The objection to the last order is presented by the excep- 
tions. 

The plaintiff contends that the order appointing W. J .  Hannah trustee 
and administrator fully clothed him with authority, under the orders of 
the court to the same extent, and that the report of the sale and its 
confirmation were broad enough to  give W. J. Hannah, trustee and 
administrator, full power to sell all the balance of the Love speculation 
land whether it had been surveyed and located or not, and therefore the 
deed from Hannah to Sloan passed title in fee simple to him. If this 
land was embraced in the exceptions in the grant to John G. Blount, 
the burden was upon the defendant to prove that its land was in the 
exception. McCormick v. Monroe, 46 N.C. 15; Gudger v. Hensley, 82 
N.C. 485; Brown v. Rickard, 107 N.C. 639 and 645; Butts z,. Butts, 128 
N.C. 21; Lumber Co. v. Cedar Co., 142 N.C., a t  p. 422. 

The plaintiff assumed the burden of showing by the preponderance 
of the testimony the location of the land and the title thereto, but when 
the defendant contends that the land in question was a part of the excep- 
tions within the larger grant, the burden was shifted to it. The fact 
that the plaintiff admits that the defendant is entitled to 7/72ds of the 
land goes to that extent and no further. 

No error. 
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MAUDE CRAIG, ADJIINISTRATRIX, v. THE SUNCREST LUMBER 
COMPANY ET AL. 

(Filed 8 June, 1923.) 

Negligence - Evidence-Nonsuit-Employer and  E mplvyee-Master a n d  
Servant - Railroads - Tramroads - Safe Appliimces-Derailments- 
Statutes. 

In  an action to recover for the wrongful death of plaintiff's intestate 
against a tram road or logging road operated by steam, there was evi- 
dence tending to show that the intestate, the engineer of the defendant 
company, was killed by a derailment of his locomotive, an old and anti- 
quated one, that had gotten away from his control and was rapidly 
running down grade over a road with many improperly constructed 
curves; that plaintiff's effort to throw sand upon the track from the sand 
dome was ineffectual from the failure of the applimce therefor to work: 
that the cars drawn by the locolnotive a t  the time had only "hand brakes" 
on them, out of order, etc.: lfeld, upon defendant's motion a s  of nonsuit, 
the derailment was in itself eridence of defendant company's actionable 
negligence, as also the defective appliances and the negligence of the 
defendant's officers in charge (C.S. 3466, 3467, 3468), these provisions 
applying to logging roads and tram roads; and the motion was properly 
denied. 

APPEAL by defendants from Lane, J., a t  February Terin, 
(561) 1923, of HAYWOOD. 

This is an action for wrongful death of plaintiff's husband 
George Craig, who was an engineer for the Suncrest Lumber Company, 
and running one of its local trains. He was killed by reason of the engine 
being derailed and turning over, crushing him to death. The codefend- 
ant, C. C. Fry, was superintendent in charge of i.he operation of the 
railroad where the intestate was working, and as such was in charge of 
the railroad engines, cars, and appliances used in connection with the 
operation of said railroad. The codefendant Hill .was section foreman 
for the company, and was in charge of keeping up the track. The rail- 
road in question was constructed and operated by the defendant com- 
pany, who also owned a sawmill plant in connection therewith, used for 
hauling logs to said plant. At the time of the death of George Craig, 
the train had been taken to the upper end of the track and the cars were 
loaded with logs. The engineer, Craig, started the engine in the usual 
way, and after they had gone a short distance oi approximately 200 
yards, i t  started to run, and apparently got from under the control of 
the engineer. The cars attached to the engine had no brakes that could 
be applied by the engineer, but were intended to be controlled by the 
"hand brakes." When the train had apparently gotten from under the 
control of the engineer, both of the brakemen left their posts of duty and 
jumped, as did the fireinen also, leaving the engineer, Craig, as the only 
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member of the train crew who stayed a t  his post. The grade of the 
railroad was very steep, and after the train started the engineer was seen 
to work his lever, which caused sand to go from the sand dome down on 
the rails for the purpose of checking the speed of the engine and cars. 
After the eleventh rail, the engineer was unable to get the sand to come 
down, but was seen to continue attempting to  use the sand lever. There 
was plenty of sand in the sand dome, but for some reason the sand 
stopped. The engine ran twenty-seven rails after the sand began coming 
down on the rails before it jumped the tracks and turned over. The 
track a t  the point where the engine jumped the rails to the place where 
it started to run was very crooked. The rails were not bent 
so as to make a uniform curve, but the curves n-ere made by (562) 
means of angles a t  the points and places where the rails came 
together. The road bed had never been surfaced or leveled, and the ties 
had been placed thereon very unevenly. At  some places the ends of the 
ties practically came together a t  one end, but would be several feet apart 
a t  the other end, and the rails were so unevenly laid that first one side 
of the engine would be elevated and then the other side, causing thc 
engine and train to  rock. 

The engine which Craig was running when he met his death was what 
the witnesses term "old flat bottom Climax." The engine was old and 
worn out when it came to the defendant company. It had a wood body 
and frame, and the mood, according to the evidence, was worn and rot- 
ten. I t  was further in the evidence that the brakes on the cars could not 
be tightened while the train was in motion. The brake-beams on the cars 
and engine were all made of wood, and the brakemen could not put on 
the brakes without going in between the cars. At the time of the acci- 
dent, one of the brake-beams on one of the cars was broken and gone so 
that the brakes could not be applied to the wheels. The brakemen knew 
the brake-beams on the car were broken and gone, but this fact was 
unknown to the deceased. The cars were attached to each other and to 
the engine by the antiquated "pin and link" system, and the engineer 
had no means of applying the brakes on the cars, but was dependent on 
the brakemen to apply them by twisting them on by a hand wrench. 

Verdict and judgment for the plaintiff. Appeal by the defendant<. 

Morgan & Ward  for plaintiff. 
Alley & Alley for defendants. 

CLARK, C.J. There are exceptions to the evidence and charge, hut 
they do not require discussion. The real defense is that the court over- 
ruled the motion to nonsuit as to the defendant company and Frv, the 
superintendent, and Hill, the section foreman. 
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Upon the well settled principle that on a motion for nonsuit the 
evidence must be taken in the most favorable light for the plaintiff, there 
was no error in refusing such motion. The road (tl.ack, cars, and equip- 
ment), upon the evidence, was a most "ramshackle" affair, and the 
train was unsupplied with the appliances required by law. The road 
bed was defective and dangerous, and the superintendent and section 
foreman, the codefendants, were negligent. The derailment itself was 
evidence of negligence. Hemphill v. R. R., 141 N.C. 487; Wright v. R. R., 
127 N.C. 225. By the defective appliances and negligence of the officers 
the defendant made itself liable, C.S. 3466, 3467, and 3468, and these 
provisions apply to logging roads and tramroads. (3,s. 3470. 

No error. 

Cited: S .  v. Lumber Co., 186 N.C. 124; Craig v. Lumber Co., 189 N.C. 
138; McKinish v. Lumber Co., 191 N.C. 837. 

I N  RE WILL OF H. W. WOLFID. 

(Filed 8 June, 1923.) 

A will may be revoked by a subsequent instrument executed solely for 
that purpose, or by a subsequent will containing a revoking clause or  
provisions inconsistent with those of the previous wills, or by any other 
methods prescribed by law; but the mere fact that a second will was 
made, although i t  purports to be the last, does not necessarily create a 
presumption that it  rerokes or is inconsistent with one of a prior date. 

2. Wills-Interpretation. 
In the construction of wills the primary purpose is to ascertain and 

give effect to  the testator's intention as  expressed 'by the words employed, 
and if the language is free from ambiguity and doubt, and expresses 
plainly, clearly, and distinctly the maker's intention, there is no occasion 
to resort to other means of interpretation. 

3. Sam+"Effects"-Personal Property. 
While the word "effects" used in the disposition of personal property 

b~ will may include land when used as  referring to antecedent words 
which describes real estate, or when used in written instruments in which 
the usual technical terms a re  not controlling, when used in a general o r  
unlimited sense and unaffected by the context, it signifies all  that is  
embraced in the words "personal property," exc1ur;ive of real estate. 

4. Wills-Intestacy-Presumptions. 
The presumption that a testator intended to dispose of a l l  of his estate 

will not prevail when it is  clearly made to appear that he had not included 
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under the written terms of his will certain of his property of which he 
had died seized and possessed. 

5. Same--Revocation. 
A testator devised a certain part of his lands to L., and by a later mill 

gave his effects to his brothers and sisters: Held,  the two wills were not 
inconsistent, that the later will did not revoke the former, and that he 
died intestate as  to a part of his lands. 

(563) 
APPEAL by proponents from Brock, J., a t  August Term, 1922, of 

SURRY. 
H. W. Wolfe, the testator, died a t  the age of 67, leaving personal 

property of the value of about $4,000, and more than 500 acres of land. 
H e  was never married and lived alone; his next of kin were his brothers 
and sisters. K. F. Luffman had been his miller and tenant for about 
16 years, and lived with his family in a house near the mill site, 2 or 3 
miles distant from the testator. Lillian Luffman was his daughter, and 
a t  the date of the paper offered for probate was about 15 or 16 years 
of age. 

The propounder offered the following instrument for probate: "I, 
H. W. Wolfe, . . . do make and declare the following to be mv last 
will and testament: "Item 1: I will and bequeath to  Miss Mary 
Lillie Luffman a tract of land near Roaring Cap Postoffice, on (564) 
State Road and Southfork, adjoining the lands of .T. M. Royal 
and others, the land bought by me from H. D. Woodruff, and I will 
that that land in case of my death go into her possession without any 
further writing whatever. Witness my hand and seal, this 31 July, 1911. 

"H. w .  T~'OLFE. [SEAL.] 

His 
"T. W. (X )  LUFFMAN, 

Mark 
His 

"K. F. ( X )  LUFFMAN.)) 
Mark 

The clerk declined to probate i t  on the ground that another paper- 
writing, bearing date of 14 August, 1911, had already been probated as 
the last will and testament of H.  W. Wolfe. An appeal was taken to the 
Superior Court, and a t  the trial evidence was offered tending to shorn 
the due execution of the instrument above set out. The caveators intro- 
duced Will Book No. 8, containing the record of the following paper- 
writing only probated: "I, H. W. Wolfe, . . . do make and de- 
clare this to be my last will and testament: Item: I will and bequeath 
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all my effects to my brothers and sisters, to be divided equally among 
them. Witness my hand and seal, this 14 August, 1.911. 

"H. Mr. WOLFE. [SEAL] 

The propounder tendered the following issue: ' I s  the paper-writing 
offered for probate of date 31 July, 1911, the last will and testament of 
H.  W. M701fe, or any part of his last will and testament?" 

His Honor declined this issue and submitted the following: 
"1. I s  the paper-writing of date 14 August, 1911, probated and on 

record in the office of the clerk of the Superior Court of Surry County, 
Book of Wills No. 8, p. 50, the last will and testament of H. W. Wolfe, 
deceased? 

"2. I s  the paper-writing of 31 July, 1911, offered for probate by 
Lillie Luffman, the last will and testament of H. FV. Wolfe, deceased?" 

At the close of the evidence the trial judge instructed the jury upon 
all the evidence to answer the first issue "Yes," and the second "No." 
Judgment for the respondents. The propounder excepted and appealed. 

Folger, Jackson & Folger for propounder, 
W. L. Reece, 8. Porter Graves, and William Grtaves for respondents. 

ADAMS, J. The presiding judge, we presume, based his 
(565) peremptory instruction on the legal inference that the earlier 

paper-writing was revoked by the one of later date, for i t  is 
not at  all probable that it was his purpose to withdraw from the jury 
any evidence tending to show the erasure of the original signature to 
the older instrument. We are therefore called upon to decide whether 
the instruction given is a necessary deduction from the facts disclosed 
by the record. 

A vill may revoked by a subsequent instrumem; executed solely for 
that purpose, or by a subsequent will containing :t revoking clause or 
provisions inconsistent with those of the previous will, or by any of 
the other methods prescribed by law; but the mere fact that a second 
will was made, although i t  purports to be the last, does not create a 
presumption that it revokes or is inconsistent with one of prior date. 
C.S. 4133 et seq.; Gardner on Wills, 266, 271; 1 Redfield on Wills, 
350; 1 Jarman on WilIs, 186 e t  seq.; I n  re Venable's Will, 127 N.C. 345; 
Fleming v. Fleming, 63 N.C. 209. 

The propounder admits that the instrument dated 14 August (herein 
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for convenience referred to as the second will) is a part of the maker's 
testamentary disposition, but insists that i t  does not affect the validity 
of the instrument dated 31 July, herein designated as the first will. By  
reason of this admission, the appeal presents the single question whether 
the two mills are so inconsistent that  they cannot stand together, and 
whether the first is revoked by the second. 

It has often been held that in the construction of wills the primary 
purpose is to ascertain and give effect to the testator's intention as ex- 
pressed in the words employed, and if the language is free from ambiguity 
and doubt, and expresses plainly, clearly, and distinctly the maker's 
intention, there is no occasion to resort to other means of interpreta- 
tion. Black's Inter-Laws, 37; Kearney v. Vann, 154 N.C. 315; Dicks v. 
Young, 181 N.C. 448; Pilley v. Sullivan, 182 N.C. 493; McIver v. Mc- 
Kinney, 184 N.C. 393; Ledbetter v. Culberson, 184 N.C. 488. 

In the instant case, the language being clear and unequivocal, the 
chief controversy between the parties involves the meaning of the words 
"all my effects" as used in the second will. The propounder contends 
that they include only personal property; the respondents insist that the 
term embraces real as well as personal property, and that the second 
will revokes the first, the two being necessarily inconsistent. 

The observation has been made that  the individual cases construing 
"effects" are of value only for the purpose of illustration, each case 
being a law unto itself; but there seems to  be a practical unanimity of 
judicial decision, with the exception of certain English cases; that the 
word "effects" used simpliciter or in a general or unlimited sense and 
unaffected by the context, signifies all that is embraced in the 
~vords .'personal property," but is not sufficiently comprehensive (566) 
to include real estate. "Effects," however, may include land 
when used as referring to antecedent words which describe real estate, 
or when used in written instruments in which the usual technical terms 
are not controlling, as in University v. Miller, 14 N.C. 188; Graves v. 
Howard, 56 N.C. 302, and Page v. Foust, 89 N.C. 447. A discussion of 
these questions with an exhaustive citation of authorities may be found 
in the following cases with the subjoined explanatory notes: Andrews 
v. Applegate. 12 L.R.,4. (N.S.) 661; Dickson v. Dickson, L.R.A., 1918 
F, 765; I n  re Molson, 18 Ann. Cas. 279; Gardner v. McNeal, Ann. Ca., 
1914 A, 119. 

I n  the second will there are no words which ex vi termini import a 
disposition of real property; there is no residuary clause or clause of 
revocation; and in these circumstances, as the courts do not favor the 
revocation of wills by implication, there appears to  be no sound reason 
for holding that the two instruments are so inconsistent as to be incapa- 



596 IN THE SUPREME COURT'. [I85 

ble of standing together, and that the first is necessarily revoked by the 
second. It is true there is a presumption that the testator intended to 
dispose of all his estate, and under our construction the testator died 
intestate as to  the land not devised to  Mary Lillie Luffman, but as said 
in Andrews v. Applegate, supra, such presumption, however strong, will 
not justify or warrant a construction incorporating in the second will 
any kind of property which cannot be brought within its terms. 

Having admitted that the second will is a valid testamentary disposi- 
tion of the property therein described, the propounder is entitled to have 
the jury determine whether the instrument dated 31 July, 1911, is any 
part of the maker's will. The judgment and verdict are therefore set 
aside and a new trial is awarded. 

New trial. 

Cited: Hyat t  v. Hyat t ,  187 N.C. 119; Westfeldt  v. Reynolds, 191 
N.C. 805; Scales v. Barringer, 192 N.C. 99; I n  re Wil l  of  Neal, 227 N.C. 
138; I n  re Will  of Crawford, 246 N.C. 326. 

ORLA ROBERTS v. 9. B. ROBERITS. 

(Filed 8 June, 1923.) 

1. Husband and  Wife--Action-Common Law-Statutes. 
The common-law fiction that the entity of the wife merged by marriage 

in that of her husband, and that neither may sue the other, is a matter 
of public policy that it is the prorince of the Legislature to change by 
statute, for it may declare what acts shall be contrary to or in keeping 
with the public policy of the State. 

2. Same-Torts--Constitutional Law. 
Under the provisions of C.S. 408, 4M, 2606 et m y . ,  passed in pursuance 

of Brticle X, section 6, of our State Constitution, husband and wife a re  
authorized to contract and deal with their separate property, subject to 
specific exceptions as i f  they were unmarried; and by suing alone the wife 
may recover not only her earnings for personal service, but damages 
sustained by her in consequence of personal injury or other tort. 

8. Same--Willful Torts. 
In order for the wife to recorer damages for a tort committed by her 

husband causing her a personal injury. the test of his liability is whether 
he has committed the breach of a legal duty he owed to her without dis- 
tinction as  to whether the breach was a willful or negligent act. 

4. Srtm~Negligence-Automobiles. 
The defendant driving an automobile with his wife and children is  

liable in tort for his negligent act which causes his wife a personal injurs 
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in the wife's action against him, the common-law fiction of a merger of 
the identity of the wife with that of her husband, and that a recorery 
mar not be had by her in view of their relationship, having been changed 
by our statutes. C.S. 408, 454, 2606 e t  seq. 

APPEAL by defendant from Bryson, J., a t  March Term, 1923, 
of MADISON. (567) 

The parties are husband and wife. The defendant, in company 
with his wife (the plaintiff), their children, and others, was driving his 
car on the road between Marshall and Mars Hill, and while turning a 
sharp curve caused his car to collide with one driven by Raburn Hens- 
ley. The plaintiff was injured by the collision and thereafter brought suit 
against the defendant to recover damages for the injuries which she 
sustained. She alleged various acts of negligence on the part of the de- 
fendant causing injury to her hand, blood poisoning, the amputation 
of a finger, and other personal injuries. 

The defendant denied the alleged acts of negligence, pleaded the 
marriage relation in bar of the plaintiff's recovery, and insisted that it 
i.: contrary to the laws of this State and against public policy for the 
plaintiff to sue the defendant while they are living together as husband 
and wife. 

The issues were answered in favor of the plaintiff, and from the judg- 
ment rendered the defendant appealed. 

Guy 17. Roberts and Thomas S. Rollins for plaintiff. 
J. Coleman Ramsey and Harkins & Van Winkle for defendant. 

 DAMS, J. The appeal presents the sole question whether a wife can 
maintain an action against her husband to recover damages for personal 
injury caused by his negligence, that is, by a tort which does not involve 
an assault or any other kind of willful or intentional wrong. The hus- 
band's liability for an assault or other unwarranted and reckless trespass 
upon the person of his wife has been considered and determined. Crowell 
I,). Crowell, 180 N.C. 516. 

By the theory of the common law, the legal existence (the 
individuality) of the wife was suspended during coverture or (568) 
incorporated into that of the husband-vir et uxor slint quasi 
ttnita persona, quia caro u r n  et sanguis unus-and upon this fiction de- 
pended most of the rights, duties and liabilities growing out of the mar- 
riage relation. Schouler's Dom. Rel., 59. This feigned unity of the per- 
sons operated to  prevent either spouse from contracting with the other. 
Upon their marriage the husband acquired the wife's personal property, 
jure mnriti, and consequently she could neither give nor contract to give 
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him what he already owned, and he could neither grant anything to her 
nor enter into a covenant with her, because he could not contract with 
or execute a grant to himself. Likewise, says Eversley, "Neither husband 
nor wife could sue each other for personal torts committed by one against 
the other-such as libel, slander, assault and battery, or injury arising 
out of negligence; and this so not only on the ground of the merged 
existence of the wife and their incapacity to acquire civil rights against 
each other, but also on account of the unseemly spectacle presented by 
husband and wife seeking pecuniary compensation from each other for 
personal wrongs." Dom. Rel., 248. This principle, it; may be deduced, has 
its foundation in regard for the public welfare as well as in the legal 
fiction of the wife's merged existence. True, in Smdies in History and 
Jurisprudence, 819, Bryce maintained that the wife's position a t  common 
law should be regarded as a compromise between the three notions of 
absorption, of a sort of guardianship, and of a kind of partnership of 
property, in which the husband's voice nominally prevailed; but this con- 
clusion, if accepted, is not destructive of the common-law doctrine that 
the non-liability of husband and wife inter se in contract and in tort 
was based not only upon a concept of the unity of the persons, but upon 
a sound policy which discouraged the transmutation into a cause of 
action of trivial or unfortunate matrimonial bickering. Reeve's Doin. 
Rel., 129; 2 B1. Com., 442; Eversley's Dom. Rel., 167, 291; Schouler's 
Dom. Rel., 77. And in the absence of a constitutional or statutory pro- 
vision permitting a husband and his wife to retain their separate legal 
identity after marriage, the rule still prevails that husband and wife 
are a legal unity, and therefore incapable of suicg each other a t  lam. 
See citation of authorities in note to  Brown v. Brown; Ann. Cas., 1915 D ,  
73; in note to Thompson v. Thompson, 14 Ann. Cazl., 881, and in Crowell 
v. Crowell, supra, concurring opinion. 

I t  is equally true, however, that the tendency of modern legal thought 
has been not entirely to displace the common law, but to  enlarge the 
rights of married women even to the extent in some instances of abolish- 
ing the common-law fiction. Accordingly, the Legislatures of several states 
have enacted lams purporting to emancipate married women, the legal 

interpretation of each law depending upon its phraseology or 
(569) particular provisions. These various statutes may be divided 

into two general classes: those which change and those which 
do not change the foundation of the marriage sttitus. Under the first, 
either spouse, in the absence of a restrictive provision, may sue the other 
in contract or in tort; but under the second it  is generally held that such 
right of action is not conferred. Naturally, there ir; diversity of opinion 
as to whether a particular statute supports the one theory or the other, 
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but the reasoning upon which the various decisions pro and con are 
based, aptly illustrated by the following authorities, need not further 
be pursued. Fiedeer v. Fiedeer, 140 Pac. (Okla.) 1023; Brown v. Brown, 
89 At. (Conn.) 889; Fitzpatrick v. Owens, Ann. Cas. 1918 C (Ark.) 773; 
Prosser v. Prosser, 102 S.E. (S.C.) 787; Thompson v. Thompson, 218 
U S .  611; Woltman v. Woltman 189 N.W. (Minn.) 1022; Heyman v .  
Heyman, 92 S.E. (Ga.) 25; Dishon v. Dishon, 219 S.W. 794; Ex parte 
Badger, 226 S.W. (Mo.) 936; Newton v. Weber, 196 N.Y. Sup. 113; 
Strom v. Strom, 6 L.R.A., N.S. (Minn.) 191; Peters v. Peters, 23 L.R.A., 
N.S. (Cal.) 699. 

We have said that certain rights, duties, and disabilities of husband 
and wife were produced by the joint operation of public policy and a 
common-law fiction; and as it is the prerogative of the Legislature to 
change or modify the common law, and to declare what acts shall be 
contrary to or in keeping with public policy, i t  is necessary to determine 
in what way, if any, and to what extent the relation of husband and wife 
has been modified in this jrisdiction by legislative enactment. 

Pursuant to Article X, section 6, of the Constitution, the Legislature 
has passed several statutes (to some of which special reference need not 
be made) defining or prescribing the rights and liabilities of married 
women. Particularly, i t  has authorized and empowered them to con- 
tract and deal with respect t o  their real and personal property, subject 
to  specific exceptions, as if they were unmarried, and by suing alone to 
recover as their sole and separate property not only their earnings for 
personal service, but damages sustained by them in consequence of per- 
sonal injury or other tort. C.S. 408, 454, 2506 et seq. 

By this legislation the relation which married women sustain to their 
husbands as well as to third parties has been materially affected. The 
unity of person in the strict common-law sense no longer exists in this 
jurisdiction, because many of the common-law disabilities have been 
removed. This change relates to remedies as well as to rights. Follow- 
ing the adoption of the Constitution, the Legislature enacted a statute 
authorizing a married woman to sue alone when the action is between 
herself and her husband; and this statute has been construed to confer 
upon the wife the right to maintain an action against her husband. 
Battle's Rev. 154; C.S. 454; Shuler v .  Millsaps, 71 N.C. 297; 
McCormac v. Wiggins, 84 N.C. 279; Manning v. Manning, 79 1570) 
N.C. 293; Robinson v. Robinson, 123 N.C. 137; Perkins z*. 
Brinkley, 133 N.C. 158; Graves v. Howard, 159 N.C. 594. 

While this construction of the statute has frequently been applied to 
enforce contracts and to determine proprietary rights between husband 
and wife (the conspicuous exception being Dorsett v. Dorsett, 183 N.C. 
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354), the question of its application to actions ex delicto was finally 
determined in Crowell v. Crowell, supra. There i t  was held by a divided 
Court, i t  is true, that the act of 1913 (C.S. 2513,1, conferred upon the 
wife a cause of action against her husband for the secret communication 
of a disease which impaired her health. Although i t  is said in the con- 
curring opinion that the wife should not be denied an action against her 
husband for a willful or wanton injury, the opini~m of the Court pur- 
ports to be fonded upon basic principles in the law of torts, the applica- 
tion of ~ h i c h  to the marriage relation-not nice or refined distinctions 
between a willful and a negligent tort---produced a marked divergence in 
the expression of individual opinions. The truth is, that upon the ques- 
tion of the defendant's liability the Court properly made no apparent 
effort to distinguish a willful from a negligent injury to the person, for 
with certain cases specifically excepted, the rule is that liability in tort is 
not dependent on the element of wantonness or malice. An act may be 
involuntary, intentional, or negligent. Indeed, i t  may be said that neither 
the theory of culpability nor that of absolute responsibility is exclu- 
sively true, and that the ultimate test of liability is the breach of a 
legal duty which the defendant owes to the plaintiff. Hale on Torts, 
sec. 13-24; 1 ,Jaggerd on Torts, 48 et seq.; 7 Harv. Law Rev. 455; 
Robinson v. Threadgill, 36 N.C. 40; Bond v. Hilton, 44 N.C. 308; Solo- 
mon v. Bates, 118 N.C. 311; Fisher v. Greensboro, 128 N.C. 375. 

We conclude, therefore, that the plaintiff may maintain her action 
without regard to the question whether her injuries were the result of 
the defendant's negligent or willful wrong, that his Honor properly 
declined to give the defendant's requested instructions, and that there is 
no reversible error in the record. 

No error. 

Cited: Hyat t  v. McCoy, 194 N.C. 26; Etheredge v. Cochran, 196 N.C. 
684; Earle v. Earle, 198 N.C. 414; Shirley v. Ayers, 201 N.C. 55; York 
v. Y o ~ k ,  212 N.C. 699; Alberts v. Alberts, 217 N.C. 444; Bogen v. Bogen, 
219 N.C. 52; Scholtens v. Scholtens, 230 N.C. 151; King v. Gates, 231 
N.C. 538; Elliott v. Elliott, 235 N.C. 158; Jernigan v. Jernigan, 236 N.C. 
433; Shaw v. Lee, 258 N.C. 611. 
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W. R. WILSON v. BLACKWOOD LUMBER COMPANY. 

(Filed 8 June, 1923.) 

1. Employer a n d  E m p l o y e e M a s t e r  a n d  ServantSegligence-Assunlp- 
tion of Risks. 
Au employee only assumes the ordinary risks incident to his employ- 

ment, and not those due to his employer's negligence, unless they a re  so 
obvious that a man of ordinary prudence would not have continued to 
work on and incur the attendant risks, a principle equivalent to that of 
contributory negligence, involving the element of proximite cause. 

2. Same-Evidence-Nonsuit. 
Upon evidence tending to show that an employee expressed his unwill- 

ingness to attempt with insufficient help to move a heavy piece of green 
timber, and was injured in so doing under the order of the defendant's 
subforeman ~ i t h o u t  additional help, the employee is not held to have 
assumed the risk of the negligent act of the subforeman, and defendant's 
motion as  of nonsuit upon the evidence was properly denied. 

(571) 
APPEAL by defendant from Lane, J., a t  February Term, 1923, of 

JACKSON. 
On 14 April, 1921, the plaintiff was an employee of the defendant and 

subject to the orders of one Williams, who was the subforeman. Wil- 
liams directed the plaintiff and two others to  get log-hooks and move 
certain pieces of green timber. The plaintiff told him the timber was 
too heavy for four men to move, and asked for other help. Two of the 
men went to the rear end of a log, which was about 20 feet long, and 
Williams and the plaintiff went to the other end. Williams gave orders 
to lift the timber, and in attempting to  carry i t  the plaintiff strained 
his back and was injured. The plaintiff alleged that the defendant was 
negligent in failing to provide sufficient heIp, proper means and appIi- 
ances, and a safe place in which to work. 

The plaintiff testified, among other things, that  he thought the timber 
n-as too heavy for four men, but not that it was dangerous to undertake 
to carry i t ;  that he told the foreman i t  was too heavy, but in trying to 
carry i t  he was obeying instructions; that the foreman commanded him 
to assist the others. There was evidence in contradiction and in cor- 
roboration, and the issues of negligence, assumption of risk, and dam- 
ages were answered in favor of the planitiff. Judgment; appeal by the 
defendant. 

S u t t m  & Stillwell for plaintiff. 
,,411ey & Alley for defendant. 

A ~ ~ n f s ,  J. The exception is addressed to his Honor's refusal t o  dis- 
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miss the action as in case of nonsuit. Admitting the duty of exercising 
ordinary care to provide proper assistartce and a reasonably 

(572) safe and suitable place for work, the defendant contends that 
according to the plaintiff's own testimony he assumed the risk 

of injury, and is not entitled to damages. I n  this jurisdiction it is held 
that while an employee assumes all the ordinary risks incident to his 
employment, he does not assume those which are due t o  his employer's 
negligence, unless they are so obvious that a man of ordinary prudence 
would not continue to work on and incur the attendant risks; and fur- 
ther, that this is equivalent to referring the question of the assumption 
of risk to the principles of contributory negligence. Sims v. Lindsay, 122 
N.C. 678; Lloyd v. Hanes, 126 N.C. 359; Coley v. R .  R., 129 N.C. 407; 
Marks v. Cotton Mills, 135 N.C. 287; Pigford v. R.  R., 160 N.C. 95; 
Brown v. Foundry Co., 170 N.C. 39. 

In  Pigford's case, supra, the plaintiff requested additional help, and 
his superior officer said, "Go and try; do the best you can; i t  is the 
engineer's orders"; and it was held, "When a servant is injured within 
the scope of a dangerous employment by the negligent act of the master 
in not furnishing him sufficient and competent assistance, and the 
master's negligence is the proximate cause of the injury, the servant 
is not held to have assumed the risk of the master's negligent act, and 
can recover unless his own negligence contributed to the injury as the 
proximate cause." 

While the plaintiff's evidence may not be entirely consistent, we are 
not prepared to hold as a matter of law that the second issue should have 
been answered for the defendant, or that the action should have been 
dismissed. We think his Honor properly left the controversy to the de- 
termination of the jury. 

We find no error which entitles the defendant to a new trial. 
No error. 

Cited: West  v. Mining Corp., 198 N.C. 155. 

J. H. HARRIS, ON BEHALF OF HIMSELF AND ALL OTHER TAXPAYERS OF THE 
CITY OF DURHAM WHO MAY DESIRE TO JOIN WITH HM, V. CITY O F  DUR- 
HAM, ITS MAYOR AND ALDEBMAN. 

(Filed 8 June, 1923.) 

Municipal Corporations-4harte1~-Sales-Public Purposes---Ordinance. 
Where a city owns a building used for public purposes and an adjoining 

lot, i t  may sell same under the provisions i n  its charter allowing a sale, 
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either publicly or privately, of public places and buildings under an ordi- 
nance passed by a recorded afirmative vote of a t  least seven of the mem- 
bers elected to the council. 

APPEAL by plaintiffs from Bond, J., a t  May Term, 1923, of 
DURHAM. (573) 

This was a civil action of the plaintiff on behalf of himself 
and all other taxpayers of the city of Durham against the city of Dur- 
ham, its mayor and aldermen, to restrain and enjoin the defendants 
from selling for a sum not less than $250,000 all that certain Iot of land 
in the city of Durham, bounded on the east by Corcoran Street, on 
the north by Chapel Hill Street, on the west by Market Street, and on 
the south by Parrish Street, and the lands of the Durham Loan and 
Trust  Company. 

By agreement of counsel, hie Honor, Judge Bond, found the following 
facts: 

That heretofore, to wit, in 1901, the defendant, the city of Durham, 
acquired by fee-simple deed, without restriction or reservation, a tract 
of land in the city of Durham, and thereafter sold a part of this land 
to the United States Government for a postoffice site, and on a part of 
the remainder erected a building to  be used a t  that time as a city market 
and auditorium, and containing also a small number of rooms to be used 
by city officials, the remainder of the lot being that portion not covered 
by the building, was used for several years as a hitching lot. Later the 
building was partially destroyed by fire, and from the insurance col- 
lected a new and modern market was erected on a lot purchased else- 
where for that  purpose; the original building was reconstructed into a 
city auditorium, which is now leased by the city for the purpose of a 
theater and moving picture house, the city retaining a few rooms, which 
have been used as offices for the city officials. 

The use of the vacant lot as a hitching lot was condemned by the 
health authorities of the city, and in 1916, a t  the request of certain 
citizens of the city, i t  was determined to beautify said lot and change 
its unsightly condition, and the then governing body passed a resolution 
to the effect that i t  be laid out as a park, and a band-stand erected 
thereon. 

Owing to  the continual growth and expansion of the city, and its 
business affairs, including the acquiescence of a municipally owned water 
plant, the offices originally arranged for the city officials having been 
outgrown, and are now entirely inadequate to house the officials and 
properly take care of the business of the city, and as a result the city is 
now, and has been for some time, paying rent for offices for a part of its 
forces. Also, owing to the growth of the city, the school facilities, and 
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especially the high school facilities, of the city, are crowded and inade- 
quate for the school children, and the school board of the city desires 
an extension of the high school building by an addit~on of a wing thereto, 
and containing some eighteen or more schoolrooms, so as to relieve the 
present crowded condition of the high school and to provide for the  
yearly increase of high school students. 

The city authorities, through a committee of their body, have 
(574) made a thorough investigation of the situation, and are of the  

opinion that the old municipal building and the lot adjacent 
can be disposed of for a sum of approximately $250,000, sufficient t o  
purchase another building in the city and to renovate i t  and to so change 
i t  as to adequately accommodate not only all the offices and departments 
of the city government a t  present occupying the old municipal build- 
ing, but also all other departments of the city which are now occupying 
rented quarters, and also to accommodate various other activities of 
the city such as affording an armory for the military company, rooms 
for the boy scouts, meeting rooms for the assembly of citizen, the Ameri- 
can Legion, and such like, including a large and cornmodious auditorium 
which can be leased as a theater or academy of music, as is done in the 
old building. I n  addition to the amount to be expcaded in the acquisi: 
tion and reconstruction of the building referred to, there will be derived 
from the sum received from the sale of the old building, a sufficient 
amount to make the addition to the high school building desired by 
the school board, and t o  beautify the grounds of the high school, which 
grounds consist of about fifteen acres of land, the contemplated im- 
provement of which consists of playgrounds, walkways, baseball park, 
and other attractive features, all of which total a large improvement 
to the actual facilities and attractions of the city. 

In  addition to securing a modern municipal building, a much needed 
addition to its schools and playgrounds for its schclol children, the city 
will benefit by a large saving in rents which i t  is now con~pelled to pay, 
by a large amount of taxes which will be collected from improvements 
which may be made upon the site which the old municipal building now 
occupies, and from a large increase in efficiency in the handling and 
conduct of the city's business affairs. 

Upon the evidence offered and duly considered, I find that there has 
never been a dedication of the vacant lot of land lying west of the old 
municipal building as a public park, there being no intention a t  the 
time the city beautified said park to so dedicate or set same aside as a 
park indefinitely, for the reason that a t  that timc), and several times 
since then, the city has contemplated using the said vacant lot for other 
purposes. 
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I find further that it will be greatly to the advantage of the city to 
dispose of its present holdings referred to in the complaint and answer, 
and to convert same into other holdings, as set forth in the answer, and 
in these findings of fact, and that such disposal and conversion will work 
greatly to the benefit of the city of Durham, its citizens and taxpayers. 

I find further that the city has the authority and power to sell or 
dispose of said lot and to so invest the proceeds derived from said sale, 
such power being specially conferred by section 1, section 32, and section 
48 of its charter, to wit, Private Laws 1921, ch. 142. 

Vpon the facts found by his Honor, he dimissed the prayer 
of the  plaintiff for a restraining order, refused to enjoin the de- (575) 
fendanb, and authorized the defendants to proceed with the 
proposed sale of the property in question in conformity with the pro- 
visions of its charter. From this judgment the plaintiffs appealed, assign- 
ing error. 

TV. J .  Brogden, J .  L. Morehead, and W .  L. Foushee for plaintiffs. 
S .  C'. Chambers for defendnnts. 

CLARKSON, J., after stating the case: The only legal question pre- 
sented by the appeal is the power of the city of Durham to sell property 
owned by the city and used for governmental purposes and a vacant lot. 
Briefly summing up the facts as found by the learned judge who tried 
this case: It is the intention of the city of Durham to sell certain munici- 
pally owned property, consisting of the old Municipal Building, in which 
are located certain offices of the city government, and the adjoining lot, 
and with the funds derived from such sale to: 

i a j  Secure a new building and to renovate this building for use as a 
municipal building, which will take care of and accommodate all the 
offices and departments of the city government, furnish an auditorium, 
afford an armory for the military company, rooms for the American 
Legion and Boy Scouts, and other useful purposes. 

(b)  To  get a sufficient sum to make an addition to the high school 
building-to beautify the high school grounds, which consist of about 
fifteen acres of land-the contemplated improvement consisting of play- 
grounds, walkways, baseball park, and other attractive features. 

The intention of the governing body of the city, and those in authority 
elected by the people, is to have modern, up-to-date conveniences for its 
goyernmental agencies, and to improve the high school and carry out 
other laudable civic improvements for the social well-being of the com- 
munity-a forward-looking, constructive program for the uplift and bet- 
terment of the city and its inhabitants. 
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It appears from the facts found in this case that the governing body 
will have funds sufficient from the sale of the old Municipal Building 
and the adjacent lot to do all these things. Can this sale be legally con- 
summated and the purchaser acquire a good title in fee simply is the 
sole question presented in this case. 

C.S. 2688. "Public sale by mayor and commissiaoers. The mayor and 
commissioners of any town shall have power a t  all times to sell a t  pub- 
lic outcry, after 30 days notice, to the highest bidder, any property, 
real or personal, belonging to any such town, and apply the proceeds as  
they may think best." 

The above general law was in existence when the Legislature of 1921 
(see Private Laws, ch. 142) granted practically a new charter to the city 

of Durham. This new act is comprehensive, and seems to be 
(576) a modern constructive charter to meet the new conditions of 

a thriving and prosperous city. 
Section 1 of said charter is as follows: "That the inhabitants of the 

city of Durham shall be and continue as they have been a body politic 
and corporate, and henceforth the corporation shall continue t o  bear the 
name and style of the 'city of Durham,' and under such name and style 
is hereby vested with all the property and rights of property which now 
belong to the corporation, and by this name may acquire and hold for 
the purpose of its government, welfare, and improvement, all such estate 
as may be devised, bequeathed, conveyed to, or otherwise acquired by it, 
and may from time to time sell, dispose of, and invest the same, as shall 
be deemed advisable by the proper authorities of the corporation, and 
as shall be in conformity with the provisions of this charter." 

Section 32. "The rights of the city of Durham in and to its streets, 
avenues, parks, bridges, cemeteries, markets, and other public places and 
buildings, and its waterworks, shall not be sold except by an ordinance 
passed by a recorded affirmative vote of a t  least seven of the members 
elected to the council, and under such other restrictions as may be im- 
posed by law." 

Section 48. "Among the powers hereby conferred upon the city, all 
of which the city council shall be authorized to exercise unless otherwise 
provided by this charter, are the following: . . , To acquire by 
purchase or condemnation, lay out, establish, and regulate parks and 
public playgrounds within or without the corporate limits of the city 
for the use of the inhabitants thereof. . . . To sell and cause to be 
sold publicly or privately any property, real or personal, belonging to 
the city, and all of its rights, title, and interest in :and to all land used 
for street or other public purposes, but such sale shall be made in con- 
formity with the provisions elsewhere set forth in this chapter." 
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The record in the case shows that all the requirements of the charter 
tha t  provides for the sale of "other public places and buildings" have 
been fully complied with. 

The charter of the city of Durham is a special act. The provisions 
of the charter in the sections before mentioned confer full power and 
authority to sell the property in question and make title in fee simple. 
The sale under the express provisions of the charter can be made either 
publicly or privately by complying with the provisions of the charter 
requiring "an ordinance passed by a recorded affirmative vote of a t  least 
seven of the members elected to  the council." Allen v. Reidsville, 178 
N.C. 513. The charter of the city of Durham has amply protected its 
taxpayers by providing that the property contemplated to be sold could 
not be done "except by an ordinance passed by a recorded affirmative 
vote of a t  least seven of the members elected to the council." These men 
are elected by the taxpayers and legal voters of the city of 
Durham. There seems to be a strong tendency on the part of (577) 
the legislative branch of the Government to  give all municipal 
corporations large powers for educational and social betterment. These 
poIvers should be used with caution for the common good, without ex- 
travagance or waste, but with economy and care. The governing body 
of the city of Durham seems to be carrying out this general policy, and, 
under its charter and law, it has a right to do so. 

On all the facts, his Honor was correct in dismissing the prayer of the 
plaintiffs for a restraining order, and refusing to enjoin the defendants. 

-4ffirmed. 

Cited: Greensboro v. Simpson, 188 N.C. 742; Adams v. Durham, 189 
N.C. 232; Storm v. Wrightsville Beach, 189 N.C. 684; Asheville v. Her- 
bert. 190 N.C. 736; Turner v. Reidsville, 224 N.C.46; Brumley v.  Bax- 
ter. 225 N.C. 699; Wishart v .  Lumberton, 254 N.C. 96; Watson v. Nichols, 
270 N.C. 735. 

MILDRED SMALL, BY HER NEST FRIEND, W. L. BALTHIS, v. JOHN R. 
IIORRISOK, THE GLOBE INDEMNITY COMPANY, AND J. C. SMALL. 

(Filed 8 June, 1923.) 

1. Contracts - Policies - Indemnity-Actions-Beneficiaries--Conditis 
Precedent. 

The principles upon which the beneficiaries of an indemnity policy may 
recover against the insurance company cannot have effect against the 
cypress terms of the pol ic~,  requiring as a condition precedent that no 
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action thereon may be maintained by the beneficiary "unless and until 
execution against the assured is  returned unsatisfied" in a n  action brought 
against him; and when the alleged cause of action cannot be maintained 
against the assured, none can be maintailled against the indemnity com- 
pany that issued the policy. 

2. Paren t  and Child - Domestic Relations-Personal Injury-Actions- 
Torts-Public Policy. 

I t  is against the policy of the law in the furtherance of domestic peace 
and happiness, to permit an unemancipated minor child living a t  the 
home of her father as  a member of his family, to maintain an action 
against him for his tort, for a personal injury she has received, alleged 
to have been caused by his negligence in running an automobile in which 
she was riding a t  the time, the welfare of the child being looked af ter  
by the courts and by statute especially enacted for the purpose in certain 
instances, but without statute permitting a recovery of this character, a s  
in case of a wife in her action against her husband. 

HOKE, J., concurring; CLARK, C.J., dimenting; CURKSON, J., not sitting 
or  taking part. 

APPEAL by plaintiff from Long, J., at March Term, 1923, of GASTON. 
Civil action on behalf of the infant plaintiff, brought by her next 

friend, to  recover damages of her father, J. C. Small, the Globe Indem- 
nity Company, and John R. Morrison for an alleged negligent injury 
mused by the collision of two automobiles, one driven by plaintiff's 

father and the other by John R. Morrison. The defendants J .  C. 
(578) Small and the Globe Indemnity Company each demurred t o  

the complaint. Demurrers sustained, and the plaintiff appealed. 
The defendant John R. Morrison filed answer denying liability, and does 
not appeal, as the case against him has not yet been tried. 

Mangum & Denny for plaintiff. 
Clarkson, Taliaferro dl. Clarkson for defendant Small. 
C.  W .  Tillett, Jr., for defendant Globe Indemnity Company. 

STACY, J .  Mildred Small, 9-year-old daughter of' J. C. Small, brings 
this action against her father, the Globe Indemnity Company, and John 
R. Morrison to recover damages for an alleged negligent injury caused 
by the collision of two automobiles, one owned and driven by the de- 
fendant J .  C. Small, with whom plaintiff was riding a t  the time, and 
the other owned and driven by the defendant John R. Morrison. It is 
alleged that plaintiff's injuries were caused by the negligence of each or 
both of the individual defendants. The Globe Indemnity Company is 
joined as a party defendant because it  is alleged that J. C. Small, plain- 
tiff's father, carried a policy of liability insurance with said company, 



%-.C.] SPRING TERM,  1923. 609 

wherein it agreed "to indemnify the assured against loss from the lia- 
bility imposed by law upon the assured for damages as a result of the 
ownership, maintenance, or use of any of the said automobiles"; with a 
provision that the total liability of the company under the policy should 
not exceed $5,000 for injury to any one person. 

J. C. Small and the Globe Indemnity Company demur to the com- 
plaint for the following reasons: (1) Because plaintiff, the unemanci- 
pated minor child of defendant J. C. Small, cannot maintain this action 
against her father; and (2) because there is a misjoinder, both of parties 
defendant and of causes of action-the one sounding in tort and the 
other arising ex contractu, according to the allegations of the complaint. 
Shore v. Holt, ante, 312, and cases there cited. (3) The Indemnity 
Company further demurs because i t  is provided that no claim on the 
part  of the plaintiff can arise under the policy in question until execution 
against the defendant J. C. Small shall have been returned unsatisfied 
in an action brought against him. For this position, the defendant relies 
upon the cases of Newton v. Seeley, 177 N.C. 528; Clark v. Bonsal, 157 
N.C. 270, and Hensley v. Furniture Co., 164 N.C. 148. 

The principle announced in Gorrell v. Water Supply GO., 124 N.C. 
328: Fisher v. Water C'o., 128 N.C. 376; Jones v. Water Co., 135 N.C. 
544, and Morton v. Water Co., 168 N.C. 582, to the effect that, in cer- 
tain cases, a beneficiary under a contract, though not a formal party 
thereto, may maintain an action for its breach, can have no application 
to the facts of the present record; for here, by express stipula- 
tion, the indemnitor is not to be held liable in an action a t  the (579) 
instance of the injured party, unless and until "execution 
against the assured is returned unsatisfied" in an action brought against 
him. This, in terms, is made a condition precedent to the right of the 
injured party to maintain an action against the indemnity company; 
and where the rights of the parties are fixed by contract, the law 
will uphold such rights. Clancy v. Overman, 18 N.C. 402; Clark v. Bon- 
sal, supra, and cases there cited. The assured could have applied for, 
and no doubt obtained, a policy of insurance which would have given 
the instant plaintiff a right to maintain an action against the indemnity 
company, without first suing the assured, but this was not done, and 
we are not a t  libertv to add such a provision to the present contract. 
The question of liability must be determined according to the rights 
and duties of the parties a t  the time of the injury. 

The right of the plaintiff to proceed against the Indemnity Company 
must of necessity rest upon her right to sue her father in tort; and, if 
this be denied, the judgment sustaining the demurrer should be affirmed. 
Holding, as we do, that such remedy is not available to the instant plain- 
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tiff in an action like the present, we deem it  unnecessary to consider the 
other grounds urged in support of the demurrers. 

While this position is supported by all the authorities on the subject, 
with none t~ the contraiy, i t  is worthy of note that in the entire judicial 
history of this country and of England not more than four or five cases 
involving the question have found their way to m y  of the appellate 
courts. This within itself would seem to be a circumstance tending to 
show not only the soundness of the position, but also that it is founded 
in natural justice and in keeping with the eternal fitness of things; 
otherwise a number of cases might have been expected, some involving 
the most trivial and others the most serious allegations of negligence. 
To entertain the present suit, would be to open the doors of the courts to 
every minor child who has suffered an injury, real or imaginary, at  the 
hands of its parents on account of their neglect, or want of due care, in 
providing for or looking after its welfare. This, to say the least, would 
be unseemly if not productive of great mischief. 

The principal reasons assigned for denying to minor children the right 
to sue their parents in tort are clearly stated in 20 R.C.L. 631, as fol- 
lows: "It is well established that a minor child cannot sue his parent 
for a tort. The peace of society, and of the families composing society, 
and a sound public policy, designed to subserve tl-e repose of families 
and the best interests of society, forbid to the minor child a right t o  
appear in court in the assertion of a claim to civil redress for persona1 
injuries suffered a t  the hands of the parent. An unkind and cruel parent 

may and should be punished a t  the time of the offense, if an 
(580) offender at all, by forfeiting custody and suffering criminal pen- 

alties, if need be; but for the minor child who continues, it may 
be for long years, at  home and unemancipated, to bring a suit, when 
arrived a t  majority, free from parental control and under counter in- 
fluences, against his own parent, either for services accruing during 
infancy or to recover damages for some stale injury, real or imagined, 
referable to that period, appears quite contrary to good policy. And this 
rule has been applied not only in cases of excessive punishment, or 
other assault and battery, but to the most extreme case possible, that 
of the ravishment of a minor daughter by her father." 

Again, in 29 Cyc. 1663, it is said: "Actions by children against their 
parents are not to be encouraged unless to redress clear and palpable 
injustice, and a minor child has no right of action against a parent for 
the tort of the latter." 

Apparently the earliest reported case in this country involving the 
question under consideration is Hewlett v. George, 68 Miss. 703; 9 So. 
885; 13 L.R.A. 682 (1891). Here a minor daughter, who had been 
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married, but who a t  the time of the alleged injury was separated and liv- 
ing apart from her husband, brought suit against her mother for wrong- 
fully confining her in an insane asylum. The Court, remarking that 
there was not sufficient evidence to show that she had not resumed her 
former place in her mother's home, and was therefore unemancipated, 
held as follows: "If, by her marriage, the relation of parent and child 
had been finally dissolved, in so far as that relationship imposed the 
duty upon the parent to protect and care for and control, and the child 
to aid and comfort and obey, then i t  may be the child could successfully 
maintain an action against the parent for personal injuries. But, so 
long as the parent is under obligation to care for, guide, and control, and 
the child is under reciprocal obligation to aid and comfort and obey, no 
such action as this can be maintained. The peace of society, and of the 
families composing society, and a sound public policy, designed to sub- 
serve the repose of families and the best interests of society, forbid to the 
minor child a right to appear in court in the assertion of a claim to civil 
redress for personal injuries suffered a t  the hands of the parent. The 
state, through its criminal laws, will give the minor child protection 
from parental violence and wrong-doing, and this is all the child can be 
heard to demand." 

The next case is McKelvey v. McKelvey, 111 Tenn. 388; 77 S.W. 664; 
1 Ann. Cas. 130 (1902). This was a suit instituted by a minor against 
her father and stepmother, seeking to recover damages for cruel and in- 
human treatment alleged to have been inflicted upon her by the step- 
mother a t  the instance and with the consent of the father. The suit was 
dismissed upon demurrer, and the Supreme Court upheld the 
judgment of dismissal. The case of Hewlett v. George, supra, (581) 
was approved and quoted from a t  length. The following is 
taken from the opinion: "So far as we can discover, this rule of the 
common law has never been questioned in any of the courts of this 
country, and certainly no such action as the present has been main- 
tained in these courts. It is true that no less celebrated an authority 
than Judge Cooley, in the second edition of his work on Torts, a t  page 
171, observes that 'in principle there seems to be no reason i t  should not 
be sustained. No case, however, is cited in support of this text. In  fact, 
the only case which the diligence of counsel has been able to find in 
which this particular question has been discussed is that of Hewlett v. 
George, reported in 68 Miss. 703; 9 So. Rep. 885; 13 L.R.A. 682." 

The next case in point of time (1905) is Roller v. Roller, 37 Wash. 
242; 79 Pac. 788; 68 L.R.A. 893. I n  this case the defendant had been 
convicted of a very serious and aggravated assault upon his minor 
daughter, and she brought suit to recover of him damages therefor. 
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Defendant demurrer to the complaint, and the case went up on the judg- 
ment overruling the demurrer, which judgment was reversed in the 
appellate court on the ground that a minor child has no cause of action 
against her father for tort committed. 

I n  the course of its opinion the Court said: "The rule of law pro- 
hibiting suits between parent and child is based upon the interest that 
society has in preserving harmony in the domestic relations, an interest 
which has been manifested since the earliest organization of civilized 
government, an interest inspired by the universally recognized fact that 
the maintenance of harmonious and proper family 1.elations is conducive 
to good citizenship, and therefore works to  the welfare of the State. 

"This view, in effect, is not disputed by the respondent, who admits 
the general proposition that the domestic relations of the home and 
family fireside cannot be disturbed by the members thereof, by litigation 
prosecuted against each other for injuries, real or imaginary, arising out 
of these relations; but he asserts that the law has well-defined limitations, 
and that every rule of law is founded upon some good reason, and the 
object and purpose intended to be attained must be looked to, as a fair 
test of its scope and limitations; that, in the case a t  bar, the family 
relations have already been disturbed, and that, by action of the father, 
the minor child has, in reality, been emancipated; that the harmonious 
relations existing have been disturbed in so rude a manner that they 
never can be again adjusted; and that, therefore, the reason for the rule 
does not apply. 

"There seems to be some reason in this argument, but it overlooks 
the fact that courts, in determining their jurisdiction, or want of jurisdic- 

tion, rely upon certain uniform principles of law, and, if it be 
(582) once established that a child has a right to sue a parent for 

a tort, there is no practical line of demarkation which can be 
drawn; for the same principle which would allow the action in the case 
of a henious crime, like the one involved in this case, would allow an 
action to be brought for any other tort. The principle permitting the 
action would be the same. The torts would be different only in degree. 
Hence, all the disturbing confusion would be introduced which can be 
imagined under a system which would allow parenls and children to be 
involved in litigation of this kind. 

"Outside of these reasons, which affect public policy, another reason, 
which seems almost to be reductio ad absurdurn is that, if a child 
should recover a judgment from a parent, in the event of its death the 
parent would become heir to the very property which had been wrested 
by the law from him. In  addition to this, the public has an interest in 
the financial welfare of other minor members of the family, and it would 
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not be the policy of the law to allow the estate, which is to be looked 
to for the support of all the minor children, to be appropriated by any 
particular one. 

"At common law it is well established that a minor child cannot sue 
a parent for a tort. It is said by Cooley on Torts, p. 276, under the 
title of 'Wrongs to a Child': 'For an injury suffered by the child in 
that  relation no action will lie a t  the common law.' And this has been 
held to be analogous to coverture, where a husband or wife is forbidden 
to sue the other spouse for torts or wrongs committed upon them to their 
damage during coverture, even refusing the action after the relation, by 
a divorce, has ceased to exist. See Abbott v. Abbott, 67 Me. 304; 24 
Am. Rep. 27, which is simply an expression of the universal law on that 
subject. See, also, Bandfield v. Bandfield, 117 Mich. 80; 75 N.W. 287; 
72 Am. St. 550; 40 L.R.A. 757. 

"Mr. Schouler, in his work on Domestic Relations, sec. 275, after dis- 
cussing the proposition of filial relations, says: 'With reference to a 
blood parent, however, all such litigation seems abhorrent to the idea of 
family discipline which all nations, rude or civilized, have so steadily 
inculcated, and the privacy and mutual confidence which should obtain 
in the household. An unkind and cruel parent may and should be pun- 
ished a t  the time of the offense, if an offender a t  all, by forfeiting custody 
and suffering criminal penalties, if need be; but for the minor child 
who continues, i t  may be for long years, a t  home and unemancipated, to 
bring a suit, when arrived a t  majority, free from parental control and 
under counter influences, against his own parent, either for services 
accruing during infancy or to recover damages, for some stale injury. 
real or imagined, referable to that period, appears quite contrary to good 
policy. The courts should discourage such litigation. . . .' 

"This text goes beyond the circumstances of the caqe a t  bar, 
where the action was brought during the minority of the plain- (583) 
tiff. As will be seen by the extract above quoted, it is even 
forbidden after the child becomes of age, if the injury sued upon is 
referable to the period of minority. So well is this principle of the law 
understood that there have been very few attempts to inaugurate actions 
of this kind. The only one to which we are referred by brief of coun- 
sel, or which we have been able by independent investigation to dis- 
cover, which seems to be in point, is Hewlett v. George, 68 Miss. 703; 
9 South. 885; 13 L.R.A. 682, where it was held that a parent is not civilly 
liable to a child for personal injuries, inflicted during minority, and 
where the relation of parent and child with its mutual obligations 
exist." 

The last reported case upon the subject seems to be Taubert v. Taubert, 
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103 Minn. 247; 114 N.W. 763 (1908), which was pr~esented upon the fol- 
lowing facts: 

Plaintiff's father died leaving a tanning and fur-dyeing business which 
the mother of the 17-year-old plaintiff was carrying on as administratrix 
of the estate of her deceased husband. The plant was under the active 
superintendency of Paul Taubert, an adult and older brother of the 
plaintiff, and plaintiff was injured while working a:; an employee a t  the 
plant and assigned the negligence of his brother, the superintendent, as 
the cause of such injury. The case is analogous to the present one in 
that the mother carried a policy of liability insurance and the insurance 
company joined in the defense of the suit, though not as a formal party 
defendant. There was a verdict for the plaintiff, and on appeal to the 
Supreme Court, judgment of the lower court was set aside upon the 
ground that a minor, unemancipated, could not sue his parent in an 
action based on tort. 

The following is taken from the opinion of the Court: "The general 
rule is that a minor cannot sue his parent for a tort,; but, if he has been 
emancipated, he can. A mere waiver, however, by the parent of the 
right to  the earnings of his minor child does not done constitute such 
emancipation. There must be a surrender by the parent of the right to 
the services of his minor child, and also the right to the custody and 
control of his person. 1 Jaggard, Torts, 462; 1 Cooley, Torts (3  ed.), 
493. The disability of a minor to maintain an action for tort against 
his parent arises from the family relation, which may exist intact, 
although a minor may have been given the right to  receive as his own 
his wages; hence, to take a case out of the general rule, there must be not 
only a waiver of the minor's services, but a surrender of parental control 
over him. The trial court correctly charged the jury as to this question 
of the plaintiff's emancipation. It is, however, earnestly contended on 
behalf of the defendant that the evidence shows that the emancipation 

of the plaintiff was limited to plaintiff's wages, and that other 
(584) than this there was no change in the parental relation. The 

evidence is amply sufficient to sustain a finding that the mother 
waived her right to the plaintiff's wages, and that she employed him 
to work for her in the factory for the stipulated compensation of $6 a 
week and his board and lodging in her home. But on the question whether 
she freed him from her parental custody and control the evidence is not 
entirely satisfactory, but sufficient, nevertheless, to justify the submis- 
sion of the question to  the jury." 

The argument in favor of sustaining a recovery in cases like the pres- 
ent seems to be that, on principle, there is no reason why the parent 
should not be subject to a civil responsibility similar to that of a 
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guardian or teacher, who, though standing in loco parentis, is liable for 
excessive punishment. Cooley on Torts (2ed.), 198. We think this argu- 
ment, however, is more than overcome by practical considerations of 
public policy, which discourage causes of actions that tend to destroy 
parental authority and to undermine the security of the home. No 
greater disservice could be rendered to any child than to teach its feet 
to stray from the path of rectitude, or to suffer its mind to be poisoned 
by ideas of disloyalty and dishonor. The policy heretofore established 
in this State with respect to the maintenance of the family as the social 
unit is diametrically opposed to the communistic theory which Russia 
has unsuccessfully sought to put into practice. From the very beginning 
the family in its integrity has been the foundation of American in- 
stitutions, and we are not now disposed to depart from this basic principle. 
Freedom in this country is the self-enforcement of self-enacted laws; 
and liberty with us is the right to go and do as you please under the 
law, or so long as you please to  do right. Hence, in a democracy or a 
polity like ours, the government of a well ordered home is one of the 
surest bulwarks against the forces that make for social disorder and 
civic decay. It is the very cradle of civilization, with the future wel- 
fare of the commonwealth dependent, in a large measure, upon the 
efficacy and success of its administration. Under these conditions, the 
State will not and should not permit the management of the home to be 
destroyed by the individual members thereof, unless and until the 
interests of society itself are threatened. Whenever this occurs, adequate 
provision for the protection of the community, as well as the members 
of the family involved, has been supplied in the form of juvenile courts, 
welfare officers, etc. To  say that a minor child, while living in the 
household of its parents, must be given the right to sue the latter for a 
tort committed, or else be declared an "outlaw," is simply begging the 
question and overlooking entirely the consequences that such a proceed- 
ing would have upon the household of ~ h i c h  said child is an important 
member and component part. In  this society of ours, complex as i t  is, 
all rights are relative; and the courts, as well as the Legisla- 
ture, must look to the larger good and not merely to the smaller (585) 
hope. They are not to be "penny wise and pound foolish." It is 
conceded that the case a t  bar must be decided on general principles, 
as there is no enactment of the General Assembly covering the subject; 
and it is further conceded that we have not yet adopted the destructive 
theory of communism as a governmental policy in this country. 

In  Roller v. Roller, supra, the Washington Court seems to have con- 
sidered all the arguments in support of, as well as those against, the 
doctrine announced in the several cases. To  permit a minor child to sue 
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its father for a tortious wrong would be to allow the child to take from 
its parent that  which is already dedicated to its ljupport and mainte- 
nance; because the law says that a parent must provide, according to his 
means, for the support, care, and maintenance of his minor children. 
It would also allow one minor child to gain an advantage over his minor 
brothers and sisters a t  the expense of the common fund which has been 
dedicated to  a fair and equal support of them all. And further, even 
taking the plaintiff's view, a suit would do no morls than award to the 
injured child that which the simple dictates of family life have already 
impressed with a trust in its favor. I n  this respect i t  is permissible to 
observe that generosity is not a stranger to a willing hand, but i t  is to 
a forced one. 

There are some things that are worth more than money. One of these 
is the peace of the fireside and the contentment of the home; for of such 
is the kingdom of righteousness. While the family relation of parent 
and child exists, with its reciprocal rights and ot~ligations, the latter 
should not be taught "to bite the hand that feeds it," and no such action 
as the present should be entertained by the courts. As the twig is bent, 
the tree will incline; and i t  is the inexorable law of nature that whatso- 
ever a man soweth, that shall he also reap. Grapes are not gathered 
from the thorn-bush, nor figs from the thistle. It is doubtful if any age 
promises a sweeter remembrance than that of a happy childhood, spent 
in the lovelight of kindly smiles and in the radiance of parental devotion. 
"Honor thy father and thy mother that thy days m,ay be long upon the 
land which the Lord thy God giveth thee" is an injunction from on high, 
and it contains as much truth today as it  did under the Mosaic dispensa- 
tion. Verily, i t  is a command of Holy Writ-good for a11 time. In  youth 
the currents of life are prodigal in their racing course, and we should 
be slow to encourage or to permit a minor, in the household of its parents, 
unemancipated, and who has not yet arrived a t  the age of discretion, 
acting only upon the advice of a "next friend," to  run the risk of losing 
a priceless birthright and a rich inheritance in an ef'fort to gain for the 
moment a mere mess of pottage, or a few pieces of silver. If this re- 

training doctrine were not announced by any of the writers of 
(586) the common law. because no such case was ever brought be- 

fore the courts of England, it was unmistakably and indelibly 
carved upon the tablets of Mount Sinai. 

Of course, nothing we have said in this opinion is to be understood as 
withdrawing in the least from a minor child its right of protection 
against a cruel and unkind parent. Should the occailion arise, or when- 
ever necessary, the State will provide for its care and custody, because 
i t  is interested in its welfare; and, if need be, an oyending parent will 
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be visited with the pains and penalties of the criminal law. See C.S. 
ch. 90, on the subject of "Child Welfare." The right of a minor child 
to brmg an action against its parent in respect to  the latter's dealing 
with its property is unquestioned; but this right rests upon another 
principle, not involved in this proceeding. The law will not permit a 
parent, or other, to take the property of a minor child, or any one else, 
hold i t  unlawfully, and thus profit by his own wrong. This would bc 
an unjust enrichment which the law cannot condone. Walker v .  Crowder, 
37 N.C. 487. 

There is no authority a t  the common law for an action like the pres- 
ent; and while some may not regard the sources of the common law with 
reverence or with respect, yet, in its truest and most comprehensive 
sense, the common law is the richest heritage of the race. It is the em- 
bodiment of usage and general customs, common to all mankind; it 
is grounded in natural justice, and i t  is based upon rules of conduct 
which have been sanctioned by common consent and approved by the 
wisdom and experience of the ages. In  this broad sense, i t  is contempo- 
raneous with history itself; in fact, i t  is history; and the sources of both 
are lost in the mystery that characterizes all origins. There is no statutes 
in North Carolina which authorizes an action of this kind, and we are 
of opinion that the judgment sustaining the demurrers is in keeping 
with a ~ o u n d  public policy. For this reason the judment must be upheld. 

Affirmed. 

CLARKSON, .J., having been of counsel, took no part in the considera- 
tion or decision of this case. 

HOKE, J., concurring: At common law an action for a pure tort was 
not maintainable by a minor child against its parents while a member 
of the familv. For wrongs involving a trespass to, or a misappropriation 
of, property an action would lie. For in that respect the child is regarded 
as a separate entity, and a different principle prevails. But for torts 
disconnected with contract or proprietary rights, in so far as examined. 
no such action has heretofore been maintained in England, and 
whenever it has been attempted in the American courts, such a (587) 
right has been consistently rejected, and as shown in the prin- 
ripal opinion, the text-books of established merit are in full approval 
of the principle. Not only is this true by authority, but the position is 
in accord with right reason. We have had occasion to  note, in several of 
our more recent decisions, that the influences which proceed from a well 
ordered home are among the chiefest bulwarks of our social order, and 
for that reason, among others, a family has been always regarded by 
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the law as a government within itself, and to  be interfered with only 
when required for the preservation of the public pl:ace, or for the pro- 
tection of dependent children as members and potential citizens of the 
commonwealth. But an interference or any other principle in breach 
of the family ties and relationships has thus far nwer  been recognized 
or tolerated. 

And the objections urged to the court's ruling on the resent record are 
so inadequate and a t  times irrelevant that they tend rather to confirm 
than to  weaken the decision on the question presented. 

It is contended in the first place that the action is really against the 
Indemnity Company, and an effort to interpose this wholesome common- 
law principle, to which we have referred, in protection of such company 
is the merest "camouflage," but not so. The reason it is required to  take 
note of this alleged right of action on the part of the child against the 
parent is because the Indemnity Company in its contract has made 
express stipulation that no liability shall arise against the company 
unless and until a judgment is first had against the principal-in this 
instance the father-and therefore i t  is that the liability of the father 
is a condition precedent t o  that of the company, and must first be con- 
sidered and determined. Such a position can by no means be considered 
as camouflage, as we understand the meaning of the term, but it is 
upholding the integrity of contracts, a principle which lies a t  the very 
base of all confidence among men in their business dealings with each 
other, and in this instance is required also to  the proper administration 
of impartial justice alike to the corporation and to t ~ e  individual. 

Again i t  is insisted that the courts in their triumphant march towards 
higher and better things have struck off the shackles which have hitherto 
restrained the wife from suing the husband in such an action as this, 
and by that same token the child should be allowed to sue its parents in 
like case, and Crowell v. Crowell, 180 N.C. 516, is cited in support of 
the principle. An examination of this, and like cases, however, and the 
opinion of Associate Justice Stack, denying a petition to rehear the 
Crowell case, supra, in 181 N.C. 66, will disclose that this right of the 
wife is based on certain recent legislation, making such definite pro- 
vision as to her right to maintain this and all other litigation affecting 

her interests that the policy of the law upon which this prin- 
(588) ciple rests is held to have been altered as to the wife, by the 

legislative will; and for that reason the action by the wife 
was sustained, but there has been no such legislation in reference to 
the case of parent and child, and therefore the principle of the common 
law which forbade the maintenance of any such action as between them 
should still be allowed to prevail. 
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Again i t  is urged, and with some vehemence and iteration, that  to 
sustain the demurrer on the facts of the present record would be t o  with- 
draw the benefits of the law and its courts in cases where it is most 
needed, to wit, the protection of the weak and of the helpless; but, to my 
mind, this does not correctly interpret the conditions presented. On the 
contrary, i t  is well known that the law of North Carolina is full and 
searching in its protection of dependent, minor children; so much so 
that  a special department of the government is created and its places 
filled by humane and diligent, capable officials whose special duty i t  is 
to exercise supervision over this matter; and in every county in the State 
special courts have been established before which vicious, or a t  times 
even improvident, parents may be summoned, and there have the condi- 
tions and treatment of their children inquired into; and in the decisions 
of these courts the welfare of the child is more and more recognized as 
the controlling principle. I n  addition to this, the arm of the criminal 
law may be invoked, when necessary, to restrain the strong, to punish 
the vicious, and to protect the weak and the helpless. Truly the law of 
North Carolina is ample for the purpose indicated, and the courts have 
been always swift to enforce i t  by proper procedure. But  the disposition 
of the matter now before the Court in no way impairs, or tends to impair, 
the beneficent provisions of this legislation. Our present decision merely 
holds that a minor child, living in the family and dependent upon its 
parents for support, may not institute a private civil suit of this kind 
against them for its own pecuniary benefit, a proceeding which would 
tend to invade and break down the integrity and sanctity of the home, 
and oftentimes in its practical operation might result in the impoverish- 
ment of worthy and struggling parents and utterly disqualify them from 
performing the duties imposed upon them by the law to maintain and 
nurture all of their helpless offspring. I n  my opinion, the opposing posi- 
tion insisted upon by these appellants is unwise in policy, unsound in 
principle, and without support of any well considered authority. 

I concur in the opinion which sustains the demurrer and holds that no 
right of action is presented. 

CLARK, C.J., dissenting: J. C. Small took out a policy with the Globe 
Indemnity Company, one of the defendants, "To indemnify the assured 
against loss from the liability imposed by law upon the assured for dam- 
ages as a result of the ownership, maintenance or use of any 
of said auton~obiles on account of bodily injuries, inrluding (589) 
death, a t  any time resulting therefrom accidentally suffered 
or alleged to have been suffered by any person or persons," etc.; and 
the company further agreed in the policy that, ('in the event of suit 
being brought against the assured on account of such accident, to defend 
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such suit, even if groundless, in the name and on behalf of the assured, 
unless or until the company shall elect to effect settlement thereof." 

It is alleged in the complaint, and is admitted by the demurrer, that 
the assured, J. C. Small, while driving his automobile, had a collision 
with an automobile driven by John R. Morrison, by "both acting care- 
lessly and negligently a t  the time," in which Mildr2d Small, who brings 
this action by her next friend, was injured; and that J. C. Small is in- 
solvent, and she asks damages for the injuries su~tained. 

I t  was held by this Court in Gorrell v. Water Supply Co., 124 N.C. 
328, that "One not a party or privy to a contract, but who is a benefi- 
ciary thereof, is entitled to maintain an action for its breach." This has 
been often affirmed and is the settled law in this State and elsewhere. 

This is a proceeding in equity by the beneficiary of a policy of insur- 
ance against the insurance company and against the men who negligently 
drove the automobiles, to assess and recover the damages sustained by 
her in the collision, and to be subrogated to the rights of the holder 
of the policy of indemnity, who is insolvent; and the defense interposed 
by the demurrer is that the holder of the policy is the father of the little 
nine-year-old girl who is seeking to recover in thiz action. There is no 
allegation of willful injury by the father, nor any indication that he is 
seeking to cause by collusion payment of the damages she has sustained. 

The indemnity company demurs for misjoinder, and also that the 
plaintiff could not bring an action against her father. If the plaintiff's 
counsel had been well advised, he might have joined J. C. Small as a 
co-plaintiff, but under the reformed procedure i t  is immaterial on which 
side of a case a necessary party is placed, for their respective rights as 
between each other are settled by the judgment. 1C.S. 602. There was 
certainly no misjoinder of defendants, for both of tl-e automobile owners 
are admitted hy tlie demurrer to have acted negligently, and the policy 
of insurance set out in the complaint agrees to indemnify ,J. C. Snlall 
for any damages to  any person accruing in his operr~tion of the machine, 
and agrees that the defendant company shall be joined in an action to 
recover the same. 

The defense by tlie defendant insurance company that J. C. Small is 
the father of the plaintiff is the barest camouflage, for under its contract 
i t  must pay any damages that might be sustained by any persons by 
reason of the negligence of J. C. Small in operating the machine. The 

contract does not except injuries to any person, and the com- 
(590) pany is in no wise affected by the relationship of the party 

injured to the assured. This defense is interposed by the de- 
murrer, like the traditional red herring drawn across the trail to divert 
the attention, or like the not unusual resort of defendants to change the 
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issue or to try some other person. Indeed, eminent counsel has declared 
that when there is no real defense and no third party can be brought 
in, it is advisable to t ry  the counsel on the other side. 

But for the entirely irrelevant fact that  the injured party happens to 
be the daughter of one of the defendants, i t  is admitted that she could 
have recovered upon the facts alleged in the complaint and admitted by 
the demurrer. It is also clear that, being a minor, her father could not 
have recovered for her any damages claimed by her, but the action must 
have been brought, as i t  was, in her name by her next friend. 

But the contention presented by the demurrer is that because solely 
of the relationship, the party injured cannot recover the indemnity 
which the insurance company has promised to pay any person injured 
by J. C. Small in operating the machine. This action is in reality one 
by her against the indemnity company (for the demurrer admits that 
the father is insolvent) and Morrison. 

If we are called on by the demurrer to consider the law applicable if 
i t  had been in fact an action by the child against the father, it may be 
stated plainly and without fear of contradiction that there is no statute 
or dercee in this State, nor by any decision in the common law has it 
ever been held that a child could not bring an action against the parent. 
There have been many rases in this and other States and in England 
where children have brought actions against the parents; for instance, 
for partition of real estate, for conversion of the child's property, for 
support, and in other cases, and the right to do so has never been denied. 

But i t  is argued by the defendant, to protect itself from liability for 
the damages, i t  agreed to pay those who, like the plaintiff, might be in- 
jured in the operation of the machine of the assured, "that such actions 
have always been other than torts," but this statement cannot he sup- 
ported. There are cases in our Reports and others where actions have 
been brought for the children against their parents for conversion or 
embezzlement of the children's property, for libel and slander, and no 
decision can be found in England or in this State where the remedy has 
been denied to the children in any action on account of the relation- 
ship. The right of the children to maintain an action for the convcr- 
sion of their property by the father was reconized in Dunn v. Reamnn, 
126 N.C. 771, and there are many others. The present action is not even 
for embezzlement or fraud, but merely for negligence and to subrogate 
the child, who is injured, for the father in the recovery of damages 
according to the terms of the policy of the indemnity company 
for which the father has paid. (591) 

But i t  is claimed that the common law does not permit the 
child to be the plaintiff in any case in which the parent is a defendant. 
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No case in England or in this State, or in America,, as far as the fullest 
research goes, sustains this proposition. There is no such principle to 
be found stated in any case. 

In  5 Wait's Actions and Defenses, 76, i t  is said, "In all cases of in- 
jury of a personal character, an infant has the sams remedies as adults; 
and though the father of an infant may sue for personal injuries to the 
latter which cause him the loss of services or the incurring of expenses, 
yet  that will not affect the infant's right of action for the damages sus- 
tained by himself. Hall V .  Hollander, 10 Eng. C.L. 436; 4 B. & C. 660. 
H e  may even sue his parent for an unreasonably severe chastisement, 
amounting to a battery. Reeves Dom. Rel. 288." 

In Eversley on Dom. Rel. 554, another English authority, it is said, 
"The right of a child to bring an action against his parent in respect to 
the latter's dealings with his property is unquestioned," and adds that 
whether the infant child can sue its parent for tori; is not so clear, but 
"There is no rule of the common law to prevent such action being 
brought." And on page 555 i t  is said, "Where the tort is not for mere 
personal violence, but some other wrong, such as ltbel or slander, there 
does not seem to be any reason why an infant child should not sue its 
parent and recover compensation." 

The following quotation from the 4 Am. Ed. of Reeves Dom. Rel., the 
leading English work on the subject, shows that a t  common law an action 
could be brought by a child against the parent, elen for a tort in the 
most intimate relation. On page 357, i t  is said the maxim is "that the 
parent has power to chastise the child moderately. The exercise of this 
power must be in a great measure discretionary. He may so chastise his 
child as to be liable in an action against him for battery. The child 
has rights which the law will protect against the brutality of a barbarous 
parent." Again, on the same page, i t  is said, "When the punishment is 
unreasonable and the parent acted, malo animo, from wicked motives, 
under the influence of an unsocial heart, he ought to be liable to  dam- 
ages." 

In  the English Reports, i t  is said, "It is essential for the protection 
of infants that suits on their behalf should not be discouraged." Sir 
John Leach, V. C., in Stevens v. Stevens, 6 Madclox 97. In  2 Reeves 
English Law 180, i t  is said, referring to ch. 15, Westminster 11, in the 
reign of Edward I., providing that infants could maintain an action by 
a next friend, "This statute has always been construed as giving per- 
mission in all cases for infants to appear by their next friend; which, 
however, is nothing more than a confirmation of the common law." 

From the above statements of the leading English authori- 
(592) ties as to the common law, it will be seen that no judge in Eng- 
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land has ever a t  any time held that a child could not maintain 
an action against its father, and that a t  common law such actions have 
been maintained not only in respect to  dealing with the child's prop- 
erty, but in actions for slander and libel (Eversley on Dom. Rel. 554, 
555) ; and as we have adopted the common law, our courts have no au- 
thority to change i t  unless i t  has become obsolete or contrary to the 
humanity of the age. C.S. 970. Two members of this Court, in Crowell 
v. Crowell, 180 N.C. 528, were of the opinion that the courts could not 
change the common law even when i t  had become contrary to the spirit 
of the age, saying that such matter is "addressed to the Legislature, 
and not to the judicial branch of the government." I n  S. v. Bell, 184 N.C. 
719, Mr. Justice Adams stated the sound principle of law that "the 
duty of legislation rests with another department of the government. 
It is ours only to declare the law, not to make it," and Mr. Justice 
Stacy, in the same case, says that any change in law "is a matter for 
the Legislature." 

Yet in this case we are asked by the defendant insurance company to 
change the well-settled principles of law as laid down by the English 
authorities as the common law of that country without a conflicting de- 
cision. In  our own State the common law has been followed in this 
respect, and the dockets of the Superior Court swarm with cases where 
infants have been plaintiffs against their fathers not only in matters 
concerning the management of their property by the father, but in pro- 
ceedings to compel him to support them, and in other cases. Some of 
these cases have come up to  this Court, but no one has ever pleaded, and 
no judge has ever held, that the child cannot sustain an action against 
the father. To  so hold would put children "one of the law" and make 
them "outlawsn-and why should they be outlawed? 

Among the numerous cases in this Court of actions by children against 
the father is the recent one of Sanders v. Sanders, 167 N.C. 319, where 
the action was brought by two children against their father; and the 
Court sustained the liability of the father in that  action, which was 
dismissed only because the relief sought of the support of the children 
had been granted them in another case. I n  Dunn v. Beaman, 126 N.C. 
771, the Court held that the children could recover from their father 
money received for their larlds sold by order of court which the father 
converted to his own use; and there are numerous other cases in which 
actions by children against the parent have been sustained, and not 
one in which the child has been outlawed or refused the protection of 
the court upon the ground set up by this insurance company that the 
child cannot bring an action against the parent. 

I n  Kimborough v. Davis, 16 N.C. 74, a recovery was sustained for 



624 I N  T H E  SUPREhlE COURT. 1185 

the child as beneficiary under a contract in his favor by the father. I n  
the present case the action is brought upon a policy issued by 

(593) the insurance company to the father of the little girl, and she 
is suing to recover from the company the money promised to 

the beneficiaries of that contract. I n  Becton v. Becton, 56 N.C. 422, 
an action was brought by the children through parties styled "relators" 
and not "next friend" as required by the statute, and the decree was 
held valid. 

In  S. v. Bell, 184 N.C. 701, we have the same state of things, for 
though the action was brought in the name of the State, it was in effect 
entirely a civil proceeding in behalf of the four infant children for sup- 
port against the father, who had abandoned them, for there was no pen- 
alty or fine prescribed in the statute (C.S. 4447), but merely a decree 
that the father should pay monthly the sum of fifty dollars for the sup- 
port of the children. It was simply a civil proceeding, the State acting 
through the solicitor as the next friend, the four litlle children being the 
real parties in interest. 

Walker v. Crowder, 37 N.C. 478, is another of the numerous cases 
in our Reports where the action was brought by the children against the 
parents to recover the value of their property ~ h i c h  the father had 
wasted; and that case has been cited, among many others, in Haglar v. 
McComb, 66 N.C. 361, where the children recovered in an action on 
their behalf against the administrator of the father. 

I n  Burton v. Belvin, 142 N.C. 153, the Court gave a recovery in the 
name of the mother for the benefit of an illegitimate child whom the 
father had promised to support, the Court holding that such proceed- 
ing, as in the late case of S. v. Bell, supra, "is not for the enforcement 
of punishment, but is in effect a civil remedy for the support of the 
woman and child and to save the taxpayers that expense," citing S. v. 
Lisle, 134 N.C. 735. 

In S. v. Kerby, 110 N.C. 558, i t  was again he:ld that a proceeding 
under the statute, which is now C.S. 4447, was in effect a civil pro- 
ceeding in behalf of the real beneficiaries, the children, as the "true 
parties in interest," but in the name of the State as next friend, there 
being no punishment imposed, but a decree entered for a fixed amount 
to be paid by the father for the support of the children. 

In  Gully v. Gully, 15 A.L.R. 564, it was held that a decree could be 
entered against the father for support in behalf ol his minor children, 
and on pp. 569-571 this is fortified by numerous citations from many 
States, among others, citing Sanders v. Sanders, 16'7 N.C. 319, in which 
the action was brought, as above stated, by two children against their 
father for support. 
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The same principle is laid down in 9 A. & E. (2 ed.), 871, holding the 
father liable to the children for their support, even when there has 
been a decree of divorce which is silent as to the custody and support of 
the children. These actions were evidently brought by a next 
friend, for no one else had authority to sue for them as the (594) 
true parties in interest, and the identical names of the plain- 
tiffs and defendants, as cited in the note, indicate the same. 

I n  14 Cyc. 812, i t  is said that a t  common law the father remains 
primarily liable for the support of the children even when there has 
been a divorce and the custody of the children has not been awarded to 
the mother. The authorities cited to that effect are numerous. The same 
is held, with citation of numerous authorities in 19 C.J. 353, even 
when there has been a divorce and the custody of the children has not 
been awarded to the mother or any one else; and the note cites the above 
case of Sanders v. Sanders, 167 N.C. 319, where the action, as already 
stated, was brought by two children against their father for support, 
and, indeed, could have been brought by no one else except by them, 
either through a next friend or a t  the instance of the solicitor, as in S. v. 
Bell, 184 N.C. 702; and exactly the same liability of the father for 
support in an action on behalf of the children is set out in 8 R.C.L. 
307, and 20 R.C.L. 622, calling attention to the fact that the propo- 
sition that a father was not liable to  an action on behalf of his infant 
children for their support, as held in one early American case "was 
startling and opposed to any sense of justice of the courts." 

As i t  is well settled, therefore, that actions lie in behalf of children, 
usually through their next friend, as in the present case, for conversion 
or embezzlement of their property by the father, or to recover a decree 
for their support by him, and in other cases, and there is no statute or 
decision in the English courts or in this State to deprive the child of 
the right to have its wrongs heard and passed upon in a court of justice, 
by what authority can we in this Court now create the "outlawry" of 
the children of this State, and hold that the courts cannot redress their 
wrongs when inflicted by the father? 

-4s was said in Pressly v. Yarn Mills, 138 N.C. 410, "The law is not 
fossilized, It is a growth. It grows more just with the growing human- 
i ty of the age and broadens with the process of the suns." The advance 
of civilization is reflected nowhere more surely than in the administm- 
tion of justice. As Lord Erskine said, "Morality comes in the cold ah- 
stract from the pulpit, but men smart practically under its lesson_s when 
we lawyers are the teachers." 

The crudeness, not to say the brutality, of the common law, f ra~ned 
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in a rude age, has been gradually modified by later decisions and stat- 
utes making the law more humane, and opening the door of justice more 
widely to  all, without distinction of race, color, age, or sex. Much of 
this has been done by statute, but where the stamte has lingered the 
courts have led the way of wider justice to  all without distinction. 

Never before now has this Court ever been called upon to take 
(595) the backward track and bar the claim of justice to the weak, 

or to "outlaw" the children of the land from their just demand 
to have their pleas heard for redress of wrongs. 

I n  a rude and barbarous age Hebrews were debarred not only from 
holding office, but outlawed from testifying in the courts, a position in 
which it is now sought to place the children of this State; but the day 
long since came in England when a Jew, as prime minister, elevated the 
chief executive of that  land, though a woman, to be empress over hun- 
dreds of millions of people in India; and this Court, in a recent decision, 
in Munick v .  Durham, 181 N.C. 188, declared their equality before the 
law in every respect. 

At common law a woman could not sue her husband because on mar- 
riage her property became his, and any recovery by her against him 
would have been useless. By  the Constituiton of 1868, she was given 
her property and the right to sue her husband, but in Price v. Electric 
Co., 160 N.C. 450, the majority of the Court held that, notwithstand- 
ing this change in the Constitution, the husband alone could recover, for 
his own use and benefit, damages for her personal injuries and for the 
agony, when the jury had assessed the wife's injuries. The succeeding 
Legislature promptly corrected that wrong. Laws 1913, ch. 13. 

For centuries wives had to endure under the common law the brutali- 
ties of their husbands, because, as is claimed by the insurance company 
in the present case, to "give publicity to  family t~oubles is not advis- 
able," and therefore i t  was held in the courts of this State, till S. v. 
Oliver, 70 N.C. 61, in 1874, nine years after the whip had been taken 
from the hand of the master, that the husband was still master of his 
wife, with the right to use the lash on her at his wif', and that she could 
not complain to a court of justice for protection, except in cases of per- 
manent injury, one judge saying that  this was "necessary because i t  was 
the husband's duty to make her behave herself" (8. v. Black, 60 N.C. 
263), and A later decision put i t  on the ground that to allow the wife 
to ask protection 6f a court would be unseemly publicity, and therefore 
the courts must stifle the sobs of the victims, and held that their demands 
for justice and protection could not be heard in a court of justice. 8, v. 
Rhodes, 61 N.C. 454. 

For years it has been common knowledge that, owing to the immoral- 
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ity of husbands, women have been subjected to the untold horrors of 
shameful disease, wrecking their health and causing them to bring into 
the world deformed and imbecile children, or tainted with insanity or 
criminal tendencies, but the courts would hear no complaint from the 
wife because it was "better that such things should not be blazoned to 
the public." 

We know that in the late war the examination of soldiers 
for service brought out the fact that in North Carolina the (596) 
percentage of men rendered unfit for service due to this fact 
was larger than in almost any other State in the Union. The medical 
profession tells us that insanity, imbecility and predisposition to crime 
are largely due to this cause, but for years the wife could not make 
complaint. She had no remedy a t  the hands of the law because, as the 
insurance company claims in this case, "it were better that publicity in 
domestic matters should not be aired in public." But in consequence 
of the act of 1913, the ban of outlawry upon the wives of this State 
was lifted, and in Crowell v. Crowell, 180 N.C. 524, this Court declared 
the emancipation of women and their full admission to demand justice 
in the courts in these words, "Whether a man has laid open his wife's 
head with a bludgeon, put out her eye, broken her arm, or poisoned her 
body, he is no longer exempt from liability to her on the ground that 
he vowed a t  the altar to love, cherish and protect her. Civilization and 
justice have progressed that far with us, and never again will the sun 
go back ten degrees on the dial of Ahaz. Isaiah 38:8.11 

A t  common law the wife was outlawed from demanding justice in the 
courts, and her property became that  of her husband. But  no judge in 
England nor in this State, till this hour, has ever held that children 
could not complain to the courts and obtain remedy against the father 
for injuries to their property or their person. Why should we turn back 
on the road of justice and civilization and by judicial decree make them 
outlaws now? 

The time was when slaves and convicts had no rights and could not 
be heard in the courts to complain of mistreatment, nor were their oaths 
admissible even in behalf of others in a court of justice. But there are 
no slaves now. And even as to convicts, in S.  v. Nipper, 166 N.C. 272, 
and S. v. Mincher, 172 N.C. 900, this Court condemned the brutality 
and illegality of the corporal punishment of convicts, end held that they 
were entitled to be heard and their oaths taken in a court of justice. 
They are no longer "outlaws" whose complaints cannot be heard in a 
court of justice." 

The insurance company in this case is asking that we shall, by judicial 
fiat, make the children of this land "outlaws" when outlawry has ceased 
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as to all other classes of the community, and has never existed as to chil- 
dren, and i t  can be said in the language of Bishop Hooker, the great 
English divine, "Of law, the least that can be said is that  her voice is 
the harmon of the universe. All things in heaven and earth unite to do 
her reverence. The greatest as subject to her power and the least as shel- 
tered by her protection. 

I n  the progress of the ages we have admitted the right to 
(597) be heard in the courts of women, of men of all races and com- 

plexions, and of convicts. The defendant insurance company 
asks that we shall now turn back the clock of the ages and the onward 
sweep of universal justice by decreeing that i t  shall be exempted from 
the payment of the damages sustained by this little girl because in this 
equitable proceeding to subrogate her to  the rights accruing to her father 
for damages sustained, i t  is necessary to make the father a party, and 
therefore she cannot be heard. 

Policies of insurance like the present, agreeing to pay damages ad- 
judged against the owners of automobiles because of their negligence are 
now common, and there is no exceptions in the present policy of injuries 
sustained by any one. At  this very term, in Roberts v. Roberts, ante, 
524, we have held that the wife, who was injured under similar cir- 
cumstances as in this case, could recover against her husband. Upon 
what principle of law, by what rule of logic, shall we hold that the little 
daughter who was injured, probably for life, and who is the beneficiary 
of the same provision in the policy, shall not recover simply because her 
father as the policyholder is a necessary party in the equitable proceed- 
ing to assess the damages she has suffered, and she weks to be subrogated 
to the rights of the insolvent father to recover as beneficiary under the 
terms of the policy. 

We have held in Roberts v. Roberts, supra, that the wife can recover 
of the husband her damages, as in Crowell v. Crowdl,  supra, the object 
being to collect the judgment out of the insurance company. I n  this 
case, instead of a simple action a t  law of that nature, this equitable pro- 
ceeding is brought, as in Benton v. Collins, 118 1V.C. 196, where the 
action was for tort, the shooting of plaintiff, and in Fisher v. Trust Co., 
138 N.C. 224 (action for fraud), making the owners of both automo- 
biles, the insurance company, and the beneficiary of the policy all par- 
ties, to  the end that the negligence and injuries, the assessment of dam- 
ages and the rights of the beneficiary shall all be determined in one 
action. 

This is in accordance with the theory and practice of the courts of 
equity, and justice demands that the little girl shall receive the compen- 
sation which is due to her under the terms of the policy, and there is no 
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foundation in precedents or logic or law which can justly debar her from 
atanding a t  the seat of justice and being heard because the insurance 
company claims that it is "unseemly that a child should be on the oppo- 
site side of a case from her father." The dockets of the courts and the 
Reports of the courts show many instances in which children have ap- 
peared as plaintiffs and their fathers as defendants. 

In Bird v. Black, 5 La. Ann. 189 (18501, it was recognized 
that there was no legal prohibition against a child's suing its (598) 
parent in any class of cases, for i t  held that, "Suits of chil- 
dren against parents are not to be encouraged unless to redress clear 
and palpable injuries. Filial duty ought to restrain the child from ex- 
posing the faults of its parents or worrying them with litigation unless 
compelled by extreme necessity." 

I n  Clasen v. Prugh, 69 Neb. 278, it is held, "A parent, or one in loco 
parentis, is no liable, either civilly or criminally, for moderately and 
reasonably correcting a child, but it is otherwise if the correction is 
imnloderate and unreasonable," which is a clear recognition that actions 
will lie by a child against its parents even in that class of torts. 

The very first indication of any linlitation upon the right of the child 
to recover against the parent will be found not in the common law, but 
in Hewlett v. George, 68 Miss. 703; 13 L.R.A. 682, as late as 1891, 
where it was held that a child wrongfully imprisoned in an asylum 
could not bring an action against her mother therefor. That decision 
does not allege that such action was prohibited a t  common law, but 
states that i t  is based upon the Court's opinion of public policy." Thus, 
the Court itself was making the law. That case is printed in 1 Anno. 
Cas., p. 132, and the notes thereto state that i t  was then "The only 
authority forbidding an action by a child against a parent." This was 
followed by McKelvey v. ~McKelvey, 111 Tenn. 388 (1902), reprinted 
in 102 Am. St., 787, and in the note thereto, on p. 790, it is stated 
that the decision of the Mississippi Court is "the only authority prior 
to that case "setting up this doctrine," and on p. 788 (102 Am. St.) ,  i t  
is said that "no less celebrated an authority than Judge Cooley on Torts, 
a t  p. 171, observes that "On principle there is no reason why such action 
should not be maintained," and adds that "With the utmost diligence, 
the only case found prohibiting such action was the Mississippi case 
above cited, and that it is based not upon the common law, nor upon s tab 
ute, but upon the ideas of that judge as to the public policy of pennit- 
ting such actions." On the next page (p. 789) the Court says such pro- 
hibition can be asserted only by analogy to the right of a wife to sue a 
husband, and quotes from 67 Maine, 304, which said, as to the right of 
a wife to sue her husband (which has been allowed in this State for now 
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more than half a century), that the wife cannot bring such action be- 
cause "there is no necessity for it. Practically the married woman has 
remedy enough." Adding that she can have a writ of habeas corpus, and 
if necessary, she can bring an action for divorce! 

In  Roller v. Roller, 37 Wash. 242 (107 Am. St. 805), 1905, i t  is held 
that " a minor child cannot sue his parent for damages arising from 
tort committed by the parent against the child, where the relation of 
parent and child exists," but that case which was for personal violence to 

the child is put upon the ground of public policy, and is based 
(599) entirely upon Hewlett v. George, 68 Miss. 703, which it says 

is "the only one that we have been able to discover" which 
lays down that doctrine. 

In  Foley v. Foley, 61 Ill. App. 577 (an intermediate court), it is 
stated that an action by a child for physical ill-treatment against one 
in loco parentis will not lie, but no authority is stated for the proposi- 
tion, and there are numerous cases in the reports of such actions against 
those in loco parentis for brutal treatment. 

I n  29 Cyc. 1642, it is said, "Where the tort is purely personal to the 
child, i t  seems that the parent cannot recover," but the cases cited show 
that this means that the action must be brought by a next friend and 
not by the father. In  29 Cyc. 1663, it is said, "Actions by children 
against their parents are not to be encouraged," thing Myers v. Myers, 
47 W.Va. 487, "unless to redress clear and palpable injustices," citing 
Bird v. Black, 5 La. Annual 189, supra, which recognized that the action 
lies, and added "and a minor child has not right of action against the 
parent for the  tort of the latter," but the cases cited for the latter propo- 
sition are, as already stated, all based upon Hewlett v. George, 68 Miss. 
703; 13 L.R.A. 682, which originated such proposition in 1891. Yet 
these are the authorities and the line of reasoning upon which defendant 
seeks to create for its own benefit a new propositjon in this State, not 
based on common law or any statute, that shall deprive a child of the 
right t o  sue its parent in any case whatever. 

In  Schouler on Domestic Relations (3 ed.), 275, note 3, it is said in 
the note that  precedents are wanting which hold that a child could not 
maintain an action against its parents, and added that  "the policy of the 
common law appears to be hostile to permitting such suits," but no case 
is cited to that effect. If there had been such policy it would have been 
clearly enounced by numerous decisions. 

Judge Cooley, in his great work on Torts (2 ed.), marginal page 171, 
says that "on principle, there seems to be no reason why such an action 
of a child against a parent should not be sustained." 

The above are the only decisions denying the chi!.d the right of action 
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against parents for its wrongs that we have been able to find, and all of 
these refer back to the Mississippi case in 1891, and in none of them is 
i t  asserted that there is a statute anywhere or any ruling in the common 
law which forbade an action by a child against its parent in any respect. 
Certainly the Mississippi Court, in 1891, could not create the common 
law for this State, and there can be no prohibition of such action to 
redress a grievance by the child against the parent unless there was a 
statute of this State, or i t  could be shown that i t  was a part of the com- 
mon law. The reason given in these few decisions, all of such recent 
date, and only in actions for willful injury to the child, is either that 
(in the opinion of the judge who followed the hlississippi case) 

sound policy forbade such action, or that by analogy to the (600) 
prohibition formerly of actions by wives against their hus- 
bands, the courts would not permit an action by the children against 
parents. But  in view of the common-law reason for prohibiting wives 
to sue their husbands, this latter argument could have no force. Besides, 
the same reason could not have applied between parent and child. 

The common-law prohibition against actions by the wife against her 
husband-now happily universally repealed-was created solely by de- 
cisions of judges in the illiterate period when there was practically no 
statute law in England, and these judges during the formative period of 
the common law were, as pointed out by Pollock & Maitland and other 
writers on the subject, mostly priests or monks of the Catholic Church 
for nearly the entire period. They saw fit to lay down the prohibition 
of action by wives against husbands upon the ground of the unity of hus- 
band and wife, as stated by Adam in I1 Genesis, 23. The real reason, 
however, was the fact that by the customs and economical conditions of 
that age, the wife was a chattel absolutely subject to the control of the 
husband, and upon marriage her property became his. Logically, there- 
fore, if she could have brought an action against her husband for dam- 
ages, the recovery would have inured to the husband. Of course, under 
these circumstances no action would lie. But as to the child, i t  was held 
in that day, as now, that his property, where he had any, was his own, 
and the father could not sue to recover property or damages for the child. 
Even as to  real estate, i t  was then held that it would descend, but would 
never ascend, and, therefore, the father could not even inherit from the 
child, and all the decisions were then, as now, that i t  was necessary to 
have a guardian appointed for the child's property. The extent of the 
father's interest therein now reaches no further than this, that in the 
appointment of a guardian, other things being equal, the father will be 
preferred for appointment by the court. 

As to the allegation that there is a remedy by an indictment and not 
by a civil action, this was never a defense to actions against the father 
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for embezzlement or conversion of the property of the child, both of 
which are indictable. In  those cases, as in this, indictment would be 
no reparation to the child, and besides, in this case, the injury is alleged 
to have been caused by negligence, and therefore the father was not even 
subject to indictment, and the action is, in fact, against the insurance 
company and not against the father. 

The provision that no action shall lie against the company unless 
brought after the amount of such claim or loss fihall have been fixed 
and rendered certain by a judgment against the assured taken alone 
rnight justify sustaining the demurrer for misjoirtder; but the further 

provision in the policy by which the (company agreed, "in 
(601) the event of suit being brought against the assured on account 

of such action, to defend such suit, even if groundless, in the 
name or on behalf of the assured," together with the allegation in the 
complaint, which is admitted by the demurrer, that nothing can be re- 
covered against J. C. Small upon execution, makes in effect the de- 
fendant company and Morrison the necessary, if not the sole and real 
defendants: in the action. 

In  no view can the demurrer of the indemnity company on the ground 
that the plaintiff cannot bring an action against her father for the tort 
be sustained. That in no wise concerns the indemnity company, whose 
obligation is to pay whatever damages shall be adjudged against J. C. 
Small, which matter, to a great extent, will depend upon whether he was 
or was not jointly responsible with the codefendant Morrison in causing 
the accident. If there was no negligence on the part of Small, the action 
could not be sustained by the plaintiff, certainly as to the defendant 
Morrison, if negligence was shown as against him. 

To  sum up, therefore, this is an action by a child injured in an auto- 
mobile accident, seeking to recover damages for negligence against the 
insurance company upon its contract to indemnify her father for any 
damages caused by his negligence in the operation of his machine. The 
indemnity company in setting up the plea that  the child cannot sue the 
father is not seeking to carry out the Fifth Commandment or to enforce 
relations between parents and children, but to exempt itself from its 
obligation to the father, made in consideration of his money paid for 
that purpose, of reimbursing him for any damages which might be 
caused to any one by his operation of the machine. There is no statute 
and no common law forbidding the child to make this recovery to which 
besides it is entitled under the very terms of the contract as well as 
under the general law as being a beneficiary therein. 

There is no provision in the common law nor by any statute forbid- 
ding the child to maintain an action against the parent in any case, and 
the very few decisions in this country that forbid such action did not 
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originate in common law, or by statute, but began, as above stated, with 
the Mississippi decision as late as 1891, and they only imposed a restric- 
tion to the extent of forbidding actions for personal violence towards the 
child by the parent. Even that ruling would not apply in this instance, 
where the action is by the child as beneficiary of a policy for indemnity, 
when there is no violence exerted by the parent against the child, and the 
relationship is purely an incidental matter and irrelevant, by which i t  
is sought to  exempt the indemnity company from its liability upon the 
policy i t  issued to the father. 

The doors of the Temple of Justice should always stand wide open, 
and to every one. Least of all should they be closed to the weak and 
"those who have no helper," for most of all they need its pro- 
tection. The common law, framed in a rude and illiterate age, (602) 
gave to husbands the property of their wives upon marriage, 
but i t  never gave to fathers the property of their children. The common 
law brutally gave to the husband not only the property and persona1 
earnings of his wife, but the right to recover and to appropriate to  his 
own use compensation for injuries to her person and for her sufferings 
and her agonies, and even for the loss of a limb, because she mas his 
property. Price v. Electric Co., 160 N.C. 450. But  the common law never 
gave to the father the right to sue for damages for personal injuries 
sustained by his chiId, except to recover the value of his wages until of 
age. Such action, then as now, must be brought by the child. There 
were thus radical distinctions a t  common law between the status of 
wife and child. 

But recently in the adjoining county from which this case came a 
father so treated his little daughter that i t  was found necessary to in- 
carcerate him in jail to save him from summary justice a t  the hands of 
his fellow-citizens. If he were a wealthy man, he might still carry his 
animosity to the extent of depriving her of all share in his estate. Sup- 
pose her injuries were permanent as the loss of an eye or an arm, 
whether she was nine years of age or twenty, should she be deprived of 
all compensation for the damages she has sustained simply because the 
wrongdoer was her father? There has never been such a holding in the 
common law, nor such statute anywhere, and no such decision in this 
State. By what authority can the courts now create such law, and by 
their own fiat shut the doors of justice in the faces of the helpless, who 
do most need protection? 

The assertion that this should be done upon the ground of public 
policy is not for the courts, but for the Legislature. It was upon the 
same plea that i t  was better that even unutterable wrongs should be suf- 
fered by wives and endured by the victims in silence than that there 
should be publicity given to the wrongdoings of husbands, a~hich 
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wrecked the bodies and lives of wives, and that witliout remedy until the 
act of 1913 enabled this Court to  make the decision in Crowell v. 
Crowell, 180 N.C. 516, followed in S. c., 181 N.C. 66; Dorsett v. Dor- 
sett, 183 N.C. 356, and by Roberts v. Roberts, supCra. 

There was never common law nor statute to justlfy the denial of legal 
rights to children. The courts should not create law to exclude them 
from justice when there has been a legal wrong. In a recent work, 
Pound's Common Law, 189, i t  is said, "Recent legislation and judicial 
decision have changed the whole attitude of the law with respect to de- 
pendent members of the household. Courts no longer make the natural 
rights of parents with respect to children the chief basis of their de- 
cisions. The individual interest of parents, which used to be the one thing 

regarded has come to be almost the last thing regarded as com- 
(603) pared with the interest of the child and interest of society. I n  

other words social interests are now chiefly regarded." 
This case is an attempt by the plaintiff to reverse this order and to 

create for the purpose of the indemnity company a principle never 
heretofore existing a t  common law or by statute, or by decision in this 
State, and which will, if followed, subject all persons under twenty-one 
to exclusion from compensation for any injury if inflicted by those who 
ought to be and usually are their protectors. But while the majority of 
parents are kind and forbearing, the law is especially for the protection 
of the helpless, who are unable to protect themselves against wrongdoers. 

The plea that publicity should be avoided by silencing the cries and 
ignoring the suffering of the helpless is not one that commends itself to 
humanity. Publicity and the arm of the law are what is needed for the 
protection of those who are otherwise in the absolute and irresponsible 
power of those who inflict injuries. While this case is not an allegation 
of a willful wrong by the father against the daughter, the assertion of 
the irresponsibility of the parent and his immunity against all claims 
of children for protection a t  the hands of the law should not go unohal- 
lenged. 

Even if i t  had been true that "at law," under the old system, the 
daughter could not maintain this action because her father was neces- 
sarily one of the defendants, the court of equity to "prevent a defect of 
justice" would have maintained the suit that the daughter should not 
lose the compensation for her injuries due by the company under its 
contract with her father. She was entitled to this, both because her 
father was insolvent, and because unless the action was brought in her 
behalf by her next friend she would be deprived of the recovery. The 
father could not bring an action for damages for personal injuries sus- 
tained by her even if he were not a defendant, but i t  must be brought 
by her next friend. 20 R.C.L., p. 615. He could not pay her the dam- 
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ages even if solvent and recover it of the company, for to prevent col- 
lusion the terms of the policy require that there must be a judgment 
against him, to which action the company must be made a party. It 
would be a most flagrant defect of justice if, under all these circum- 
stances, this proceeding in equity by the next friend could not be main- 
tained. It should be held, as i t  is in fact, to be a suit in equity, and all 
the defendants are necessary parties thereto. Fisher v. Trust Co., 138 
N.C. 224; Benton v. Collins, 118 N.C. 196, and numerous others cited 
in those cases and in the annotations thereto. 

I t  is the essential function of the courts to administer justice, and 
while they will not overrule a statute, they should not hesitate to over- 
rule a precedent to attain that end when i t  has not become a rule of 
property. For a stronger reason, the courts should never create 
a precedent (when there is, as here, neithcr statute nor precc- (604) 
dent) upon a supposed public policy, and when, as in this case, 
it will deprive any one of just rights. 

The wife has obtained after a long struggle the right to be heard in 
courts of justice against wrongs inflicted by her husband, which was 
denied her formerly upon the ground that "domestic troubles should not 
be brought into court, and therefore the victim should suffer unheard." 
There was never a provision of common law or in this State which de- 
prived the child of maintaining its right to recover for its property 
wasted by the father, or to a support a t  his hands, or for the wrongs 
inflicted by him, and there is no authority in the courts to create a dis- 
ability now where none has existed up to this time. Justice should be 
done to all. The complaints of all should be heard and wrongs, if proven, 
redressed without distinction of race, of sex or of age. 

"For justice, all places are a temple and all seasons summer." 

The Master said, "Suffer little children to come unto me and forbid 
them not." Certainly justice should not forbid them to plead their wrongs 
a t  her altar. 

The demurrer should be overruled and a jury should determine 
whether the plaintiff has been injured by the negligence of both or 
either of the automobile owners, and if so, the damages she is entitled to 
recover. If any part of the injury is found to have been caused by the 
negligence of J. C. Small, the plaintiff, as beneficiary in the policy, 
should be subrogated to the amount of his recovery against the indem- 
nity company. 

Cited: Earle v. Earle, 198 N.C. 414; Goldsmith v. Samet, 201 N.C. 
574; Green v. Green, 210 N.C. 149; Sears v. Casualty Co., 220 N.C. 12; 
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Wright v .  Wright, 229 N.C. 507; Henson v .  Thoma:$, 231 N.C. 174; Red- 
ding v. Redding, 235 N.C. 639; Lewis v. Ins. Co., 243 N.C. 56; Muncie 
v. Ins. Co., 253 N.C. 80; Ingram v. Ins. Co., 258 Y.C. 638; Gillikan v.  
Burbage, 263 N.C. 321; Cox v. Shaw, 263 N.C. 363; Warren v. Long, 
264 N.C. 138; Foster v. Foster, 264 N.C. 697; Bank v. Hackney, 266 
N.C. 24. 

F. B. HARWARD AXD NINA HARWARD v. C. C. EDWARDS. 

(Filed 28 February, 1923.) 

Estates - Remainder-Fee Ta, i l -StatnteeFee Simple--Deeds and Con- 
veyances. 

An estate to H, during her life, with remainder to the testator's son 
"and his bodily heirs," vests a life estate in the land in H., with an estate 
tail in remainder to the son, which, under our stritute, is converted into 
a fee simple. C.S. 1734. And upon the falling in of the lie estate, the son 
can convey a good feesimple title. Chamblee v. Broughton, 120 N.C. 170; 
Leathers .t'. Gray, 101 S.C.  163, cited and distinguished. 

APPEAL by defendant from Horton, J., at January Term, 1923, of 
CHATHAM. 

Civil action, heard on an agreed statement of facts. There was a judg- 
ment for the plaintiffs, and the defendant appealed. 

No counsel for plaintiff. 
(605) Long & Bell for appellant. 

ADAMS, J .  On 20 December, 1922, the plaintiffs contracted to sell 
and convey to the defendant a t  an agreed price a tract of land containing 
140 acres. At  that time the defendant made a smdl cash payment and 
agreed t o  pay the additional sum of $1,400 upon delivery to him by the 
plaintiffs of their deed conveying an indefeasible title in fee. The plain- 
tiffs made tender of their deed and denlanded payment of the remainder 
of the purchase money, and the defendant declined to comply with such 
demand on the ground that the plaintiffs could not convey a good title. 

The plaintiff F. B. Hanvard derived title to the land through his 
father's will, and the validity of his title depends upon the interpretation 
of the second and third items, which are as follows: 

"2d. I give and devise to my beloved wife Manha Ann Harward all 
my property, real, personal, and mixed, of what nature or kind soever, 
and wheresoever the same shall be a t  the time of my death. During her 
life, a t  her death I give and bequeath unto Donnie Harward's two chil- 
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dren twenty-five dollars each, namely Leo and Lelier May Harward. 
"3d. And whatsoever is remaining of my real and personal property 

I give and devise to my son F. B. Harward and his bodily heirs a t  his 
death." 

The devisor and his wife are dead. These two clauses of the will 
vested in Martha Ann Harward a life estate in the land with an estate 
tail in remainder to F. B. Harward, which by virtue of the statute is 
made a fee simple. C.S. 1734; Pam'sh v. Hodge, 178 N.C. 133; Keziah 
21. Medlin, 173 N.C. 237; Revis v. Murphy, 172 N.C. 579; Sessoms v. 
Sessoms, 144 N.C. 121; Willis v. Trust Co., 183 N.C. 267. 

It will be observed that the testator did not devise the land to F. B. 
Haiward for life, with remainder to his bodily heirs. In  this respect 
the case a t  bar differs from Chamblee v. Broughton, 120 N.C. 170, and 
Leathers v. Gmy, 101 N.C. 163 (overruling the former decision in 96 
Y.C. 548), and similar cases, in which the rule in Shelley's case was 
applied. 

His Honor was correct in adjudging that the plaintiffs can convey an 
estate in fee. and the judgment accordingly is 

Affirmed. 

STATE r. JERRY DALTON. 

(Filed 21 February, 1923.) 

Appeal and  Error - Docketing - Dismissal - Capital F e l o n y - E s c a p p  
Criminal Law-Rules of Court. 

Upon the failure of appellant to docket his appeal in the Supreme Court 
from the conviction of a capital felony, within the time prescribed by the 
rule, i t  will be docketed and dismissed unless a motion is made for a 
certiorari a t  the next succeeding term, and sufficient cause shown for the 
failure t o  docket in time; and the fact that he had fled the State and 
remained absent until arrested and brought back entitles him to no special 
faror. I t  ~ o u l d  he  discretionary with the court to affirm the judgment 
or dismiss the appeal, or continue the case, if the appeal had k e n  docketed 
within the time required by the rule. 

APPEAL by defendant from Bryson, J., a t  April Term, 1920, (606) 
of MACON. 

PER CURIAM. It appearing from an inspection of the record that the 
defendant Jerry Dalton was tried and convicted of murder in the first 
degree a t  the April Term, 1920, of the Superior Court of Macon, and 
from the judgment on such conviction appealed to this Court, but did 
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not docket his appeal until 22 January, 1923, after six terms of this 
Court after such appeal was taken, on motion of the Attorney-General 
the appeal is docketed and dismissed. 

The decisions of this Court have been uniform that on failure to 
docket the appeal in the time prescribed, i t  will be docketed and dis- 
missed unless a motion is made for certiorari at the next succeeding term 
and sufficient cause shown for failure to do so. 

This whole matter was discussed fully at last term with full citation 
of authorities in Rose v. Rocky Mount, 184 N.C. 609. 

If the appellant had docketed his case in time and then escaped pend- 
ing the appeal, the Court might either affirm judgment or dismiss the 
appeal or continue the case, in its discretion, and it  would make no dif- 
ference that the appellant was convicted of a capital felony. S. v. Jacobs, 
107 N.C. 772, and S. v. Devane, 166 N.C. 281, in which the uniform de- 
cisions are cited and approved. 

I n  this case the defendant not only shows no excuse for failure to  
docket, but admits that he had fled the jurisdiction of the State and 
remained absent until arrested and brought back. This certainly puts 
him in no better situation and entitles him to no special favor from the 
Court whose jurisdiction he evaded. 

Appeal dimissed. 

Cited: S. v. Farmer, 188 N.C. 244; Hardy v .  Heath, 188 N.C. 272; 
Finch v. Comrs., 190 N.C. 156 ; S. v. Taylor, 194 N.C. 740; S. v. Thomas, 
195 N.C. 459; S. v. Clyburn, 195 N.C. 618; S. v. Newsome, 196 N.C. 17; 
S. v. Straughn, 197 N.C. 692; S. v. Stanley, 198 N.C. 308; S. v.  Edney, 
202 N.C. 707; S. v. Edwards, 205 N.C. 443 ; 8. v., Williams, 263 N.C. 803. 

(607) 
T. H. YARBOROUGH v. F. P. WOMACK. 

(Filed 28 February, 1923.) 

APPEAL by plaintiff from Daniels, J., a t  Septennber Term, 1922, of 
Lm. 

Action to have plaintiff's endorsmeent in blank on two promissory 
notes declared restrictive or without recourse, i t  being alleged that the 
restrictive words were omitted from said notes by I.eason of the mutual 
mistake of the parties; and further, by reason of their ignorance of the 
necessity to use such restrictive words. 
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From a verdict and judgment in favor of the defendant, the plaintiff 
appealed, assigning errors. 

Hoyle & Hoyle for plaintiff. 
D. B. Teague and H .  F.  Seawell for defendant. 

PER CURIAM. The controversy on trial narrowed itself principally 
t o  questions of fact, which the jury alone could determine. After a 
careful perusal of the record, we are satisfied that the case has been tried 
in substantial conformity to  the law as bearing on the subject, and no 
sufficient reason has been found for disturbing the result below. All the 
exceptions are directed to alleged errors in the charge, but we have 
discovered nothing prejudicial or hurtful in this respect. The trial and 
judgment must be upheld. 

Wo error. 

G.  H. GOODMAN ET hL V. T. J. CdLL ET At. 

(Filed 11 April, 1!323.) 

Appeal and Error--Appeal Bond-Dismissal-Motion-nditions PPece- 
,dent. 

The bond required of appellant is a condition precedent to his right to 
have his case heard and determined on appeal, C.S. 647; and where, in 
response to appellee's motion to dismiss for failure to file the bond a t  
least five days before the call of the disrtict, the appellant fails to file a 
new bond according to law, or make a deposit, etc., appellee's motion to 
dismiss will be allowed. 

APPEAL by plaintiff from Finley, J., a t  Fall Term, 1922, of ASHE. 

T .  C .  Bowie for plaintiff. 
Parker & Johnson and R. A. Doughton for defendant. 

PER CLZ~IAM. This is a motion by the defendant to dismis 
for failure to file a bond on appeal justified as required by C.S. (608) 
647. Notice of the motion was given 13 December, 1922, and 
service accepted by the plaintiff 26 December thereafter. 

When the case was called in this Court, 3 April, 1923, the defendant's 
counsel tendered his check for the amount of the bond, but the statute, 
C.P. 648, requires that in response to a motion to dismiss on this ground 
"at  least five days before the call of the district from which the cause is 
sent up, the appellant may file with the clerk a new bond justified accord- 
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ing to law, or make a deposit of a sum of money equal to the penalty in 
the bond." This not having been done, the motion to dismiss must be 
allowed. 

The provision for sending up appeals, whether in the rules of the 
Court or in the statute, are conditions precedent which must be strictly 
complied with to entitle the appellant to have his cause reheard in this 
Court. Vivian v. Mitchell, 144 N.C. 472, and cases therein cited, and 
citations thereto in Anno. Ed. 

This is necessary to prevent vexatious and expensive delays, and for 
the protection of appellees. This Court has often called attention to 
the fact that compliance with these requirements is not optional, and 
that these regulations are not merely recommendr~tions, and that the 
right of appeal is not absolute, but is dependent upon compliance with 
the provisions of the statute, to entitle the appellant to have his cause 
docketed and heard here. The motion to dismiss must be allowed. 

Appeal dismissed. 

Cited: Veazey v. Durham, 231 N.C. 365. 

ALLEN DBWKIKS v. BOSS PHILLIPS am WILL WATKINS. 

(Filed 11 April, 1923.) 

C o u r t ~ r i m i n a l  Terms--Motions in Civil Actions--Notice--Dismissal- 
statutes. 

I t  is required by the provisions of our statute, C.S. 1444, that due notice 
be given of motions in civil actions to be heard a t  a  criminal term of court, 
and where the morant has failed to give the statutory notice of his mo- 
tion, and the Superior Court judge has ordered a dismissal of the action, 
the judgment will be reversed on appeal. 

APPEAL by defendant Will Watkins from Brock, J., a t  December 
Special Term of FORSYTH. 

This action was tried before Starbuck, J., and a jury, in Forsyth 
County Court a t  May Teim, 1922, to recover damages for personal 

injuries due to the negligence of Phillips in driving an auto- 
(609) mobile belonging to the defendant Watkins, and plaintiff ob- 

tained judgment. The defendant Watkins appealed to the Su- 
perior Court a t  November Term, 1922, of Forsyth, and the plaintiff 
moved to dismiss the appeal of the defendant TVatkins, for that he had 
failed to file the undertaking required by law. T.?e motion was con- 



N.C.] SPRING TERM,  1923. 641 

tinued to December Term, 1922, which was a one-week criminal term. 
The motion was not heard a t  that term, but was continued and heard 
before Brock, J . ,  a t  the December Special Term, which was ordered for 
criminal cases only, a t  which term the motion to dismiss was allowed, 
and the defendant appealed. 

Moses Shapiro for plaintiff. 
John C. Wallace for Will T17atkins. 

PER CURIAM. C.S. 1444, provides that a t  criminal terms of the court 
"motions for civil action may be heard upon due notice, and trials in civil 
actions may be heard by consent of the parties." The order to  dismiss 
was made a t  a special criminal term, and without notice being given of 
such motion. This being a civil action, the judgment of dismissal 
must be 

Reversed. 

Cited: Beck v. Bottling Co., 216 N.C. 580. 

JOHN R. WEST% v. BURTOS STSTESI, INC., ET AL. 

(Filed 2 May, 1923.) 

Evidence-Nonsuit-Motions-Trials. 
In  this action to set aside a sale and transfer of personal property for 

fraud and false representations, the evidence was su5cient for the deter- 
mination of the jury, and defendants' motion as of nonsuit thereon should 
have been denied. 

APPEAL by plaintiff from Webb, J., a t  October Term, 1922, of MECK- 
LENBWG. 

Action to set aside a sale and transfer of certain personal property, 
and for damages, it being alleged that the sale of the property in ques- 
tion was induced by fraud and false representations. At  the close of 
plaintiff's evidence, judgment as of nonsuit was entered, on motion of 
the defendants. Plaintiff appealed. 

Stancill & Davis, J .  D. McCall, and John M.  Robinson for plaintif. 
James A. Bell and D. B. Smith fur defendants. 
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PER CURIAM. Without stating the facts, which are some- 
(610) what complicated, and make a rather long story, we are con- 

vinced, from a careful perusal of the record, viewing the evi- 
dence in its most favorable light for the plaintiff, the accepted position 
on a motion to nonsuit, that the case should have been submitted to the 
jury. No benefit would be derived from detailing the evidence, as the 
only question before us is whether it is sufficient to carry the case t o  
the jury, and we think it  is. 

The judgment of nonsuit mill be set aside, and the cause remanded 
for another trial. 

Reversed. 

N. C. McLEOD V. J. W. LEMONS 

(Filed 26 May, 1923.) 

Negligence-Contributory Negligence-Proximate Cause. 
The contributory negligence of the plaintiff in a personal injury case 

will bar his recovery if it proximately produces the injury for which 
damages are sought by him in his action. 

APPEAL by plaintiff from Brock, J., a t  September Term, 1922, of 
MONTGOMERY. 

Civil action for damages, tried upon the following issues: 
"1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint? Answer: 'Yes.' 
"2. Did the plaintiff by his own negligence contribute to  his injury, 

as alleged in the answer? Answer: 'Yes.' 
"3. What damage, if any, is plaintiff entitled to recover of the de- 

fendant? Answer : . . . . . . . .. . . . . . . . .. . .." 
Judgment on the verdict for defendant. Plaintiff appealed. 

C. A. Armstrong and J. A. Spence for plaintiff. 
R. T.. Poole for defendant. 

PER CURIAM. In  a collision between plaintiff's buggy and defendant's 
automobile, plaintiff alleges that he was thrown to the ground and seri- 
ously injured. There was evidence tending to support the jury's finding 
on the first and second issues; and we have found no reversible error com- 
mitted on the trial. 
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It is well established that in an action like the present the 
contributory negligence of the plaintiff which proximately (611) 
produces the injury will bar a recovery. Construction Co. v. 
R .  R., 184 N.C. 179; Moore v. Iron Works, 183 N.C. 438. 

No error. 

STATE v. CHAFUS WHISSAXT A m  REUBEN WHISNANT. 

(Filed 16 May, 1923.) 

The evidence on the trial of this action for violating the prohibition law 
is held sufficient to sustain a conviction, and warrant the refusal of de- 
fendants' motion to dismiss the action. 

APPEAL by defendants from Bryson, J., a t  September Term, 1922, 
of POLK. 

The defendants were convicted of a violation of the prohibition law, 
and from the judgment they appealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Quinn, Hamrick & Harris for defendants. 

PER CURIAM. The defendants excepted to the court's denial of their 
motion to dismiss the act,ion, but the evidence was amply sufficient to 
sustain the verdict. The exception is without merit. S. v. Johnson, 184 
N.C. 637 ; S. v. Jenkins, 182 N.C. 818 ; S. v. Killiam, 173 N.C. 792 ; S, v. 
Carlson, 171 N.C. 818. 

No error. 

STATE v. JAMES A. RUSSELL. 

(Filed 26 May, 1923.) 

Appeal and Error-EvidenceIssues of Pact. 
The verdict of the jury upon controverted evidence of fact will not be 

disturbed when it  appears that no error of law has been committed on 
the trial. 

APPEAL by defendant from Finley, J., a t  November Term, 1922, of 
IREDELL. 
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Criminal prosecution, tried upon an indictment charging the defend- 
ant with procuring an abortion in violation of C.53. 4227. 

From an adverse verdict, and judgment of two years in the 
(612) State's Prison, the defendant appealed, assigning errors. 

Attorney-General Manning and Assistant A t to~~ey-Genera l  Nash for 
the State. 

L. C.  Caldwell for defendant. 

PER CURIAM. On the trial the controversy narrowed itself to ques- 
tions of fact, all of which have been settled by the verdict. After a 
careful perusal of the record, we are convinced that the case has been 
tried in substantial conformity to the law as bearing on t,he subject, and 
we have found no sufficient reason for disturbing the result below. 

No error. 

J .  L. O W E N  v. S U N C R E S T  L U M B E R  COMPANY. 

(Filed 8 June, 1923.) 

Instructions--Employer and Employee--Master and S e r v a n t S a f e  Ap- 
pliance-rdinary Car-Appeal and Error. 

An employer is only required to provide his employee a reasonably safe 
place to work and reasonably safe appliances with which to do it, in the 
exercise of ordinary care; and an instruction uplm the evidence which 
leaves out the requirement a s  to ordinary care imposes an absolute duty 
on the employer to furnish his employee with such place and appliances, 
and constitute reversible error to his prejudice. 

APPEAL by defendant from Ferguson, J., a t  January Term, 1923, of 
HAYWOOD. 

The action is to recover damages for physical injuries caused by the 
alleged negligence of defendant company in failing to supply plaintiff 
with proper tools and equipment in doing his work as employee of 
defendant company. There was denial of negligence, with pleas of con- 
tributory negligence and assumption of risk on the part of plaintiff, etc. 
On issues submitted, the jury rendered the followmg verdict: 

"1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint? Answer: 'Yes.' 

"2. Did the plaintiff contribute to his injury by his own negligence, 
as alleged in the answer? Answer: 'No.' 

"3. Did the plaintiff assume the risk of his injury, as alleged in the 
answer? Answer: 'No.' 



N.C.] SPRING TERM, 1923. 645 

"4. What damages is the plaintiff entitled to recover of the 
defendant? Answer: '$6,000.' " (613) 

Judgment on the verdict for plaintiff and defendant appealed, 
assigning errors. 

Morgan &: Ward, W. R. Francis, and Xmathers R. Robinson for 
plaintiff. 

Alley & Alley for defendant. 

PER CURIAM. There mas evidence on the part of plaintiff tending to 
show that in February, 1919, plaintiff, an employee of defendant com- 
pany, was engaged in skidding logs from the woods to the company's 
"landing," this being done by hitching a team of horses to four or five 
logs, or more, at  a time, coupled together, the double trees being hitched 
to iron grabs fastened in the foremost log, and leaving about six feet 
between this log and the horses. That the driver, who was on the ground, 
guided the horses by check lines, and there were supplied to plaintiff 
lines that were too short to enable plaintiff to walk on the side, but 
i t  was necessary for him to go between the log and the horses in order 
to do his work efficiently. That plaintiff had called this defect to the 
attention of the company's foreman and was told to go on; do the 
best he could with these lines, and they would have proper lines supplied. 
That  on the occasion in question the logs were on a steep mountain side; 
and i t  had snowed some the night before, and in moving a trail of logs 
with his team they made some speed down the mountain, and in the 
endeavor to guide the horses, plaintiff was jerked before the log and his 
ankle mashed between that and a stump or root, causing seriou5, painful, 
and protracted injury, from which he still suffers, etc. 

There was testimony for defendant on the issues, and in charging the 
jury on the principal issues of liability the court, among other things, 
said: "It is the duty of the defendant, the employer, to furnish the 
employee and his servant with a reasonably safe place to do his work, 
and a reasonably safe appliance with which to do it," etc. We do not 
find that this statement as to defendant's obligation and duty was in any 
\yay explained or essentially modified in other portions of his Honor's 
charge, and this being true, it must be held for reversible error, entitling 
defendant to a new trial. 

In  Tritt v .  Lumber Co., 183 N.C. 830, i t  was given as the established 
rule in this jurisdiction that the obligation to  provide employees with 
a reasonably safe place to work and reasonably safe appliances with 
which to do it, is not absolute, but it is required that the employer must 
do this in the "exercise of ordinary care," and a charge that omits this 
as an element in the standard of duty will be held for reversible error. 
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The question was fully considered, and pertinent authorities 
(614) examined and explained by Associate Justice Adams in the 

recent case of Gaither v. Clement, 183 N.C. 450, and it  was 
there held, among other things: "That the duty of the employer to  
furnish his employee safe tools with which to  perform his services, and 
a safe place to do so, depends upon the exercise by him of ordinary 
care in providing them, and an instruction that irnposes upon the em- 
ployer an absolute duty to furnish them, without qualification, leaving 
out the ordinary care required of him in their selection, is reversible 
error." 

On the facts of the present record, we regard these authorities as 
decisive, and defendant will be awarded a 

New trial. 

Cited: Murphy v. Lumber Co., 186 N.C. 747; Owen v. Lumber Co., 
187 N.C. 861; Shaw v. Handle Co., 188 N.C. 238; Bradford v. English, 
190 N.C. 746; Lindsey v. Lumber CO., 190 N.C. 845; Hall v. Rhinehart, 
191 N.C. 687; Murray v. R. R., 218 N.C. 399; Martin v.. Currie, 230 N.C. 
513; Mintz v. R. R., 233 N.C. 612; S.  v. Duncan, !370 N.C. 245. 

STATE v. J. FRANK PHILLIPS. 

(Filed 21 February, 1923.) 

1. Criminal Law-Fact That One Application for Certiorari Was Desig- 
nated a Motion and Another a Petition Not Material. 

Where two applications for certiwari to a county court to remove into 
the Supreme Court a judgment and proceedings by which the applicant 
was held to work on the roads for drunkenness were filed, the fact that 
one application was designated as a petition and the other as  a motion 
was not material, since it related to the form and not the substance of the 
application. 

2. Criminal Law-Certiorari to Review Judgment That Accused Work 
Roads Not so Irregular as to Require Dismisal. 

Where a judgment was that the accused should be required to work 
the roads for six months if again found drunk with n the county, and that 
the clerk of the Superior Court and the sheriff should execute the sentence 
upon information that the accused was again drunk in the county, a pro- 
ceeding by certiorari to review the judgment and proceedings thereunder 
by which the accused was held to work the roads, instead of appealing in 
the usual way, was irregular, but not enough so a s  1:o warrant a dismissal. 
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3. Constitutional Law--Judgment Permit t ing Clerk of Court  and Sheriff 
to  Revoke Suspended Sentence Held Void. 

Where accused was given a suspended sentence of work on roads for 
drunkenness, a prorision that, if he became drunk again, the clerk of the 
court and the sheriff on information should put the sentence into execu- 
tion was roid, a s  a denial of due process of law, since the clerk and the 
sheriff had no judicial authority. 

4. Criminal Law---On Ordering Execution of Suspended Sentence, Hearing 
Should be  Had  by Courts a s  t o  Violation of Conditions. 

Where a defendant was given a suspended sentence of six months work 
on the roads for drunkenness on plea of guilty, an allegation by the State 
that the condition of suspending the sentence that defendant should not 
become drunk in the county again was broken, and asking enforcement 
of the sentence, the judge should have required the defendant to appear 
for inquiry, and, on finding the allegation true, should have stated his 
finding i n  the record, and enforced the sentence or have taken such other 
course as his finding justified. 

3. Criminal Law-Accused, Imprisoned Illegally f o r  Violation of Condi- 
tion of Suspended Sentence, Not t o  be Discharged. 

Where a person was imprisoned illegally by action of the clerk of the 
court for violating a condition of a suspended sentence, in pursuance of 
such power granted the clerk in the sentence, he will not be discharged, 
but will be released on giving bond to appear for a hearing before the trial 
court as  to whether the condition was violated. 

6. Criminal L a w  - Sentence of Imprisonment i n  Excess of Legal 'I'ime 
Held Not t o  Enti t le  Prisoner t o  Discharge. 

m7here a prisoner was given a suspended sentence of six months work 
on the roads for drunkenness, and on violation of a condition that he 
should not get drunk in the county again n.as illegally imprisoned by the 
clerk of the court in pursuance of the suspended sentence, the fact that 
such sentence was contrary to Public-Local Laws 1913, ch. 775, as amended 
by Public-Local Laws 1917, ch. G63, restricting the penalty to  a term of 
60 days, does not entitle the prisoner to be discharged, but the case brought 
up on certiorari will be remanded so that he may be resentenced according 
to lam. 

7. Drunkards- Sentence of Imprisonment Exceeding Legal Limit Held 
Error. 

ruder  Public-Local Laws 1913, ch. 773, as amended by Public-Local Laws 
1917, ch. 663, making punishment for drunkenness in Yancey County 60 days 
work on the roads, a sentence of 6 months work on the roads for drunken- 
ness mas error. 

Headnotes by MR. JUSTICE WALKER. 

On docket of Fall Term, 1922. (615) 
This is a petition for a certiorari to bring into this Court the 

record in the above entitled case, which was tried before Hon. T. D. 
Bryson, judge presiding, wherein i t  appears that the defendant was sen- 
tenced to pay a fine of $50 and the costs for being publicly drunk upon 
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his plea of guilty entered upon his arraignment. 
The above judgment, or sentence, was changed by the court, Judgc 

T. D. Bryson presiding, as appears in the petition of the defendant to 
this Court for a certiorari, which is in the main stated here as i t  shows 
the several steps taken in the cause leading up to the application now 
made before us for a certiorari in lieu of an appeal, and which petition 
is substantially as follows: 

"The defendant in the above entitled cause hereby moves the honorable 
judges of the Supreme Court of North Carolina for writ of certiorari 
in lieu of appeal in this cause for the reasons that a t  the last October 
Term of the Superior Court of Yancey County the defendant plead 

guilty to the charge of public drunkenness, whereupon his 
(616) Honor, T. D. Bryson, judge, rendered judgment in effect that 

the defendant should be sent to the public roads of any county 
designated by the commissioners of said county for s term of six months 
if the defendant was again drunk in Yancey County, and designated 
the clerk of the Superior Court and sheriff of said county to put said 
execution into effect upon information that the defendant was again 
drunk in said county. That some time later the defendant was arrested 
upon a capias issued by said clerk and assigned to the public roads of 
Henderson County, where he is now working, and unlawfully detained 
in custody. The defendant sued on a writ of habeas corpus, which was 
heard before his Honor, J .  Bis Ray, judge, on 8 January, 1923, when he 
mas recommitted upon the hearing. 

"In support of this motion, the defendant cites the Public-Local Lams 
of 1913, ch. 775, p. 1598, sec. 4, and Public-Local Laws of 1917, ch. 663, 
p. 774, which restricts the penalty of public drunkenness in Yancey 
County to a term of sixty days, and which his Honor, T. D. Bryson, 
exceeded by a term of four months. That  the defendant was sentenced 
conditionally only, or rather the judgment was suspended upon the con- 
dition that the defendant pay the cost and remain sober, and that the 
clerk had no right, nor did his Honor have any right to designate the 
clerk, to cause the defendant to be arrested and committed directly to 
the public roads, without giving him a hearing as to whether he had 
violated the conditions of the judgment, and which the defendant denies 
he had violated. As to the authority of the clerk to commit the defend- 
ant, upon er parte information and out of court, the prisoner cites S. v. 
Burnette, 173 N.C. 734; S .  21. Hnrdin. 183 N.C. 815 (5'. c., 12 S.E. RF- 
porter 593). 

"That no appeal is provided by the laws of North Carolina from a 
judgment upon a writ of habeas corpus, and that the only proceeding 
available to the defendant is by application, or motion, for a writ of 
certiorari to have reviewed the record and the judgment rendered by his 
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Honor, Judge Bryson. S. v. Herndon, 107 N.C. 934; I n  re Holley, supra. 
"Wherefore, the defendant makes this motion for a writ of certiorari." 
It seems that a second petition was filed by defendant for the writ of 

certiorari (perhaps one being an amendment of the other), which is 
substantially as f o l l o ~ s :  

To the Honorable Justices of the Supreme Court of the State of Xorth 
Carolina : 

Your petitioner, J. Frank Phillips, respectfully showeth: 
1. That the defendant was indicted in the Superior Court of Yancey 

County, charged with public drunkenness, and plead guilty 
thereto a t  the October Term of said court, 1922. (617) 

2. That  his Honor, T. D. Bryson, rendered judgment against - 
the defendant as follows: 

"State zl. J. Frank Phillips: In  this cause the defendant pleads guilty 
and Kas fined $50 and the cost of this action. And i t  appearing to the 
court that the defendant was intoxicated all this term of court, i t  is noTv 
ordered the judgment be stricken out and the following judgment ren- 
dered against the defendant: 

"It is ordered and adjudged by the court that the defendant he con- 
fined to the county jail of Yancey County for a term of six months, to 
be assigned to work upon the public roads of any county in the State 
that the county commissioners may assign him to, on condition that if 
said Phillips gets drunk again in Yancey County i t  shall be the duty of 
the clerk of the Superior Court or the sheriff of this county, upon in- 
formation that defendant has been drunk, to execute capias and put thiq 
judgment into effect. 

"Defendant to be discharged upon payment of the cost." 
3. That on 2 December, 1922, the clerk of the Superior Court of 

Yanccy County issued a capias for the defendant upon which the sheriff 
of Yancey County has arrested the defendant, and now has him in the 
common jail of Yancey County pending negotiations between the com- 
missioners of Yancey County and Henderson County to the end of ac- 
signing him to the roads of that county. 

4. That pour petitioner procured a writ of habeas corpus issued bv his 
Honor, .J. Bis Ray, on 3 January, 1923, which was heard before him 
on 8 ,January, 1923, when his Honor dismissed the habeas corpus and 
remanded the defendant to prison under the said judgment of his Honor, 
T. D. Bryson. 

5 .  That affiant denies that he had violated the conditions of the judg- 
ment of Judge Bryson, and contends that he has a right to be heard in 
open court thereon, and that the clerk of the Superior Court does not 
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have jurisdiction to assign him to jail arbitrarily without such hearing; 
that the judgment of his Honor, T. D. Bryson, is illegal in that he had 
no legal authority to sentence the defendant for a longer term than sixty 
days under the public-local statutes applying to Y,sncey County. 

6. Your petitioner further shows that he has lost his right to appeal 
from the original indictment and trial on the merib by his acquiescence 
in the suspension of the judgment, and that  unless your Honors will 
issue a writ of certiorari for the habeas corpus proceedings to be reviewed 
by your Court that he will suffer great wrong by being forced to serve 
an excessive term of imprisonment without hearing, and contrary to the 
law and Constitution of the State. 

Your petitioner therefore prays your Honors to grant him 
(618) a writ of certiorari directed to the clerk of the Superior Court 

of Yancey County, and to the other officers of said court, to 
remove the said judgment and proceedings into the Supreme Court of 
North Carolina; also that a supersedeas writ be issued directed to the 
sheriff of Yancey County commanding him to desist from all further 
proceedings in the case, and directing him to release the defendant on 
bail, to be fixed by your Honors and approved by the clerk of the Su- 
perior Court of Yancey County. 

These petitions were properly verified. 

R. W. Wilson for petitioner. 

WALKER, J., after stating the facts: It may be we'll to  state that there 
is a little confusion in the record as to the exact nature of the application 
to  this Court, on being designated as a petition ,md the other as a 
motion; but this is not very material, as i t  affects only the form and not 
the substance of the application. 

The board of county commissioners designated Henderson as the 
county in which the defendant should work under the sentence of the 
court, and he is now performing his work there. 

This proceeding for a certiorari, instead of an appeal in the usual 
way and by the ordinary method, is somewhat irregular, but not enough 
so to warrant a dismissal. Besides, the Attorney-General has made no 
such motion, and very properly so. We will, therefore, consider the 
case and decide i t  on its merits. We are thus following the course indi- 
cated in the case of I n  re Holley, 154 N.C. 163; which was similar in it. 
facts, or, a t  least, sufficiently so to make i t  a reliable precedent. I t  was 
there held : 

"1. Except in cases concerning the care and custody of children. there 
is no appeal from a judgment in habeas corpus proceedings. Rev., sec. 
1854. 
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"2. I n  habeas corpus proceedings wherein upon the hearing are in- 
volved questions of law or legal inference, and judgment is a denial of a 
legal right, it may be reviewed by the Supreme Court by virtue of the 
Constitution, Art. IV, sec. 8, under the power given to this Court 'to 
issue any remedial writs necessary to give i t  general supervision and 
control over the proceedings of inferior courts.' 

"3. The remedy given under the constitutional power conferred upon 
the Supreme Court to review a judgment in habeas corpus proceedings 
in matters not involving the care and custody of children, Constitution, 
Art. IV, sec. 8, shall only be exercised by certiorari, and the jurisdiction 
cannot be acquired by appeal upon exception and error assigned. 

"4. I n  habeas corpus proceedings, where it appears from the 
application for certiorari in the Supreme Court, or the docu- (619) 
ments annexed thereto, that the petitioner is detained under a 
final judgment of a competent tribunal, the writ will be denied in the 
Supreme Court; and when such fact is disclosed on the hearing, the 
petitioner must be remanded. Rev., secs. 1822 (2) ; 1827, 1848 (2 ) .  

"5. The term 'final judgment or decree of a competent tribunal' 
wherein the Supreme Court will not issue a certiorari to review a judg- 
ment entered in habeas corpus proceedings, refers only to judgments 
authorized by the law applicable to the case in hand; and when it 
appears from an inspection of the record proper and the judgment itself 
that the court had no jurisdiction of the same, and was manifestly with- 
out power to enter the judgment or to impose the sentence in question, 
there is no final sentence of a competent tribunal. 

"6. The term 'competent tribunal' used by the Revisal, sec. 1822, in 
making an exception to the power of this Court to review a judgment 
in habeas corpus proceedings, means that where a committed criminal 
is detained under a sentence not authorized by law, he is entitled to be 
heard, and where, though authorized in kind, it extends beyond what 
the law expressly permits, he may be relieved from further punishment 
after serving the lawful portion of the sentence; and a different con- 
struction would render the statute unconstitutional." See, also, S. v. 
Green, 85 N.C. 600. 

The court proceeded not only irregularly, but its action in sentencing 
the defendant to six months a t  hard labor on the public roads in, a county 
to be designated by the county commissioners was without any warrant 
in law, The Consitution of our State and every acknowledged prin- 
ciple of the common law, and of justice and right, allow a defendant to 
be heard by the proper tribunal before he is condemned or punished. 
No one will now deny, or even question, so plain and conceded a rule 
of the law as established and enforced from the earliest and most ancient 
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period to the present time. The defendant in this case pleaded guilty, 
which justified a sentence of imprisonment a t  hard labor on the roads. 
This was not what was done, but i t  was left to the judgment of a non- 
judicial person to determine whether he had violated the terms and 
conditions of the suspended judgment by his insobriety, and, if found 
by the clerk of the court or the sheriff that he had done so, he should be 
sent to the roads of any county designated by the county commissioners, 
to be assigned to hard labor for the term of his imprisonment. It is 
perfectly plain, and even palpable, that such a sentence is void, being 
in contravention of the prisoner's constitutional rights. It is undoubt- 
edly true that the public welfare or "the good of the whole" is para- 
mount, but experience has brought men to see the truth that the public 

welfare is preserved only when limitations are placed upon 
(620) the government and those who make, declare, and execute the 

law. The public welfare demands the punishment of crime as 
a means of prevention, but the same public welfare demands that trial 
by due process of law and conviction shall precede punishment. When 
such limitations are not imposed, i t  is found that "the grim tradition" 
is true: 

"I oft have heard of Lydford law, 
How in the morn they hang and draw, 
And sit in judgment after." 

"We cannot assent to the validity of any legislative or judicial act 
depriving the citizen of his life, liberty, or property which will not stand 
the test of the standard fixed by the Constitution." Daniels v. Homer, 
139 N.C. 239. It was not the deliberate judgment of "An upright judge, 
a learned judge," which the law requires before punishment is inflicted. 
Neither the clerk of the court nor the sheriff is invested by law with 
any such power. Neither of them is endowed by law with any such 
jurisdiction, and no citation of authority is needed to establish so plain 
a proposition. 

If the defendant was sentenced upon his plea of guilty, and the judg- 
ment was suspended, or its immediate execution withheld, on a condition, 
and the State alleged a violation of that condition, and asked for the 
enforcement of the sentence, because of the violation of the condition 
upon which i t  was based, the judge should have required the defendant 
to appear before him, by notice or by capias, if necessary, and inquired 
into the allegation of the State, and, if  found to be true by him, he 
should have enforced the judgment or taken such other course as his 
finding may have justified. But he clearly had no power or jurisdic- 
tion to leave this important and essential judicial prerequisite to be 
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ascertained or found by a clerk of the court, or a sheriff, and thereupon 
to order the imprisonment of the defendant with hard labor upon the 
roads of any designated county. Such a course is abhorrent to our notion 
of the rights and liberties of freemen. I t  goes without saying that there 
should be no feeling or prejudice, or other motive, in sentencing a 
defendant who has committed a violation of one law, more than there 
is where he has offended against some other law, but only a calm 
and dispassionate judgment upon the facts of the case, without regard 
to the particular nature of the crime committed. Crimes of no kind 
should be published by passion or prejudice, and there has been none 
such here. We are absolutely sure that such is the case. The Great 
Judge of all men looks with compassion upon His creatures and con- 
siders them in mercy. We are told in beautiful and impres- 
sive form, when Antonio coinfessed the bond he gave, and (621) 
Portia addressed Shylock: 

"ANTONIO: Ay, so he says. 
" P O R ~ A  : Do you c o n f e ~  the bond? 
" A N ~ N I O :  I do. 
"PORTIO: Then must the Jew be merciful. 
" S H Y ~ C K :  On what complaint must I?  Tell me that. 
"PORTIA: The quality of mercy is not strain'd. 

I t  droppeth as  the gentle rain from hearen 
Upon the place beneath. I t  is twice blest; 
I t  blesseth him that gives and him that takes. 
'T is mightiest in the mightiest: it becomes 
The throned monarch better than his crown; 
His sceptre shows the force of temporal power, 
The attribute to an-e and majesQ, 
Wherein doth set the dread and fear of kings; 
But mercy is abore this sceptred sway, 
I t  is enthroned in the hearts of kings, 
I t  is an attribute to  God Himself; 
And earthly power doth then s h o ~  likest God's, 
When mercy seasons justice. Therefore. Jew, 
Though justire be thy plea, consider this, 
That in the course of justice none of us  
Should s w  salration ; v e  do pray for mercy ; 
And that same prayer doth teach us all to  render 
The deeds of mercy." 

'CT7e pause to remark that  the prisoner has no ground whatsoever upon 
which to complain in this proceeding that the law was not administered 
fairly and impartially in his behalf, for i t  was, in every respect, though 
i t  may have been erroneously conceived and applied. He  had the full 
benefit of decisions of two of our ablest judges, men not only of ability, 
but of great judicial learning, and incapable of being otherwise than 



654 IN T H E  SUPREME COURT. [I85 

perfectly fair, and who always consider and decide, as Edmund Burke 
once said, with "The cold neutrality of the impartial judge." 

We may also observe that the judgment appears to be not so much a 
suspended one, as a conditional judgment, which is forbidden; but for 
the sake of further argument, we may assume and treat i t  is a suspended 
judgment. 

But that is not the serious question before us, because this is what we 
must decide, and do decide. The clerk or sheriff had no judicial power 
to  pass upon the question, as to the guilt of a defendant or his liability 
t o  punishment, which resides alone in the court, generally with the aid 
of a jury, but not so in this instance. The judge should have ascertained 
whether the allegation of the State that the prisoner had violated the 
condition on which the judgment was suspended, or its immediate execu- 
tion withheld, had been shown, and his finding should be stated in the 

record. If he decided upon competent evidence that i t  had 
(622) been so violated, he should then have proceeded to impose such 

punishment as in his sound discretion the circumstances of the 
case and the law required. Proceeding otherwise, and as he did, was con- 
trary to law, and he was without jurisdiction so to  act, and the de- 
fendant consequently is held illegally and entitled to be released from 
custody, but only on giving bond, or recognizance, for his appearance 
a t  the next term of the court, when and where the case can be properly 
heard and judgment entered according to approved practice and pro- 
cedure of the courts. 

These principles of the law, as applicable to the facts of this case, will 
be found stated and settled in the following decisions: S. v. Hardin, 183 
N.C. 815; S. v. Burnette, 173 N.C. 734; S. v. Vicke~s, 184 N.C. 676 (114 
S.E. 168). In  the Vickers case, supra, substantially the same order was 
entered by the court as me find in this record, but the prisoner being 
present in court, we held that the judge properly remanded him to the 
custody of the sheriff in order that he should receive the punishment 
imposed upon him under the former judgment of the court. 

This defendant has not been legally sentenced, though we will not 
discharge him, but instead mill require that lie givc a bond, or recogni- 
zance, in the sum of $200 for his appearance a t  the next term of the 
Superior Court of Yancey County, to have and receive such punishment 
for his offense as the judge may impose and as the law allows. The judge 
will find the facts and decide accordingly. 

We express the hope that the judges will be more careful in acting 
upon suspended judgments and follow the practice and procedure so 
often approved by this Court. 

Writ of certiorari granted and judgment is reversed upon the record 



X.C.] SPRING TERM, 1923. 655 

as it now appears. The prisoner will be a t  once released on giving a 
justified bond as required, before the clerk of the Superior Court of 
Yancey County, and his custodian will comply with this order. 

The contention of the prisoner that he is entitled to be discharged 
because the judge exceeded the limit of punishment authorized by law, 
that is, sixty days imprisonment, cannot be taken a t  this time, as he has 
not even undergone punishment for that period of time. 

Where the Superior Court has imposed a punishment which exceeds 
the limit fixed by the law, the prisoner is not entitled to be discharged 
because of it, but the case will be remanded SO that he may he brought 
before the court and resentenced according to law, as was done in S. V .  

Battle, 130 N.C. 655. In  this case the statute prescribes a punishment 
of not exceeding sixty days imprisonment, and the court erred in exceed- 
ing that limit. Public-Local Laws of 1913, ch. 775, as amended by Public- 
Local Laws of 1917, ch. 665, which is confined in its operation to Yancey 
County. 

We held in S. v. Bunzette, 173 N.C. 734: 
"3. A trial justice, under the statute, is but the presiding (623) 

officer of his court, and where the court has suspended jndg- 
ment against the prisoner upon condition that  he report to the court from 
time to time and show his good behavior, he may not thereafter cause 
the defendant to be imprisoned or sent to the roads for violating the con- 
ditions imposed, except in open court regularly sitting for the transaction 
of business, and the court must afford him opportunity to be heard, and 
to employ counsel, if he so desires; and the proceeding held privatelv in 
the office of the justice wherein he attempts to order the execution of the  
judgment, is without warrant of law and of no effect. 

"4. The rule that the proceeding of a court of competent jurisdiction 
are not reviewable in habeas corpus proceedings does not apply when it 
appears that the justice before whom the case had been determined had 
convicted the applicant of violating the prohibition l av ,  suspended judg- 
ment upon condition of good behavior, and ordered the execution of the 
sentence and the arrest of the defendant in proceedings privately had 
in his office, and not in open court, as the law requires. 

"5. It appearing in this case that the trial court suspended judgment 
in a criminal action upon certain conditions, without adjudication of 
the fact whether the defendant had complied therewith, and had ordered 
the execution of the sentence and the arrest of defendant without warrant 
of law, i t  is held that the defendant give a bond in a certain sum for his 
appearance before the criminal court a t  a time to be fixed by it, giving 
him reasonable opportunity to be heard, employ counsel, etc., and in 
default of his giving the bond, the court to issue a warrant or capias for 
the purpose of investigation." 
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And in S. v .  Hardin, supya, it was held: 
"1. It is within the power of the court having jurisdiction of a 

criminal action to  suspend judgment on verdicts of conviction for deter- 
minate periods and for a reasonable length of time, conditioned on good 
behavior, and the court so acting may in its sound discretion conclusively 
determine from time to time whether the conditions have been violated, 
except where the instance being inquired into has been determined for 
the defendant by the jury, or other competent tribunal having jurisdic- 
tion of the criminal offense which is the sole basis of the present inquiry, 
in which event the result of the former action will be controlling. 

"2. Where the court, within the proper exercise of its authority, has 
suspended judgment upon conviction of the defendant in a criminal 
action, the term 'good behavior' signifies that his conduct will be such as 
the law authorizes, in contradistinction to bad behavior, punishable by 
the law. 

"3. I n  order for the court having juridiction to impose a 
(624) valid sentence upon a suspended judgment in a criminal action, 

it must be properly established by pertinent testimony that 
the conditions upon which the judgment had been suspended had been 
broken by the defendant. 

"5. The findings of the trial judge on imposing a sentence under a 
suspended judgment in a criminal action are insufficient where they 
only permit the inference of a breach of the condition, and do not find 
the ultimate fact of guilt in infringing the criminal laws of the State. 

"6. The judge of the Superior Court having jurisdiction is not con- 
cluded in determining whether the defendant has oroken the condition 
annexed to a suspended judgment, and passing sentence thereunder, by 
a judgment of a recorder's court not having jurisd~ction, acquitting the 
defendant of the offense under investigation. 

"7. The XVIII  Amendment to the Constitution of the United States, 
and the Volstead Act designed to make i t  effective, do not condemn 
or make unlawful the manufacture of liquor for certain specified pur- 
poses, or under certain conditions, and a finding of the judge of the 
Superior Court that the defendant, under a suspended judgment, had 
manufactured large quantities of wine is not sufficient upon which he 
may pass the sentence, for condition broken, the ultimate fact of guilt 
not having been found by him. S. v. Yates, 183 N.C. 753, concerning 
the exercise of the pardoning power vested by our Constitution in the 
Governor, cited and distinguished. 

"8. The State courts have no jurisdiction over offenses arising exclu- 
sively under the XVIII  Amendment to the Constitution of the United 
States, and the Volstead Act passed for its enforcement; and where the 
State court has suspended judgment against the defendant conditioned 
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on his good behavior, this, without more, should be considered only in 
connection with the State statutes on the subject of prohibition, that our 
courts have jurisdiction alone to enforce, and not with reference to the 
Federal law on the subject. 

'9. A sentence imposed under a suspended judgment in a criminal 
action upon condition of good behavior broken is not objectionable as 
double punishment for the same offense, by reason of the fact that the 
defendant had performed his agreements to reimburse the private prose- 
cutors for money they paid in attorneys' fees in the action. 

"10. Where the Supreme Court has reversed the action of the Superior 
Court judge in imposing a sentence under a suspended judgment in a 
criminal action, for an insufficiency of finding as to the defendant's 
ultimate guilt, the judgment will be set aside and the cause remanded to 
be proceeded with according to law." 

Those cases are quite sufficient as authority for the action which me 
direct to be taken in this prosecution. 

This opinion and decision will be certified down at once, 
and the solicitor of the district and Mr. Alley, prisoner's coun- (625) 
sel, promptly notified of it by the clerk of the court. 

Reserved. 

Cited: S. v. Shepherd, 187 N.C. 611; S. v. Edwards, 192 N.C. 323; 
S. v. Schlichter, 194 N.C. 279; S. v. Smith, 196 N.C. 439; In re Steele, 
220 N.C. 687; S. v. Pelley, 221 N.C. 496; S. v. Miller, 225 N.C. 216; 
S. v. Shoup, 226 N.C. 69; S. v. Bowser, 232 N.C. 416; S. v. Doughtie, 
237 N.C. 372. 

STATE v. BUTLER. 

(Filed 21 February, 1923.) 

1. Criminal Law - Excluding Evidence of Statement of Victim's Wifc, 
Alleged as Made on Recognition of Husband's Knife, Held Not Error. 

In  a prosecution for assault with a deadly weapon, where defendant 
claimed that, a t  the time he struck prosecuting witness with a pick-handle, 
he mas acting in self-defense, witness having a knife in his hand and 
advancing on him, the State's evidence tended to show that witness had 
no knife, there was no error in refusing to admit evidence that a t  some 
time after the assault wife of witness, when handed a knife, exclaimed. 
"Lord, that is Herbert's knife" (witness's name being Herbert), where an 
appreciable time had elapsed after the assault before the remark was 
made, and it  was not part of the res ges te ,  nor did the evidence show 
clearly that witness heard the remark. 
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2. Criminal Law-A Charge is to be Taken a s  a Whole. 
A charge is to be taken as  a whole, and not broken up into disconnected 

and desultory fragments, and thus considered. 

3. Criminal Law--Charge to be  Considered a s  a Wbole. 
In a prosecution for assault with a deadly weapon, where defendant 

claimed he acted in self-defense, prosecuting witness having a knife in 
his hand and advancing on him, where the inference from the charges 
were that the jury should first inquire whether the assault mas made in 
self-defense or whether unlawfully and wrongfully, and if they found that 
it mas made in self-defense, to acquit, but, if not, they should further 
inquire as  to whether defendant had committed an assault with intent 
to kill, an instruction that if they found that defendant assaulted witness 
with a deadly weapon, and that  he did so without intent to  kill, to return 
a verdict simply of guilty of a n  assault with a deadly weapon, and not of 
one with a n  intent t o  kill, was not intended to be segregated from the 
rest of the charge, and was not misleading. 

Headnotes by MR. JUSTICE WALKER. 

APPEAL by defendant from Calvert, J., a t  JulyAugust Term, 1922, 
of TRANSYLVANIA. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Welch Galloway for defendant. 

WALKER, J. The defendant was tried and convicted of an 
(626) assault with a deadly weapon, and from the judgment upon 

such conviction appealed to this Court. Application was made 
a t  the last term for a certiorari, the certiorari was issued, and the hear- 
ing of the appeal was set a t  the end of the call of the docket for the 
Second District a t  this term. 

It seems that there was ample evidence to sustain the verdict of the 
jury to the effect that the defendant was guilty 0.l an assault with a 
deadly weapon, of which he was convicted. The defendant claimed that 
a t  the time he struck the prosecuting witness with a pick-handle, he was 
acting in self-defense, the prosecuting witness having in his hand a 
knife, and not only advancing on him with it, but that he struck him 
in such way as to cut his clothes. The state's evidence tended to show 
that the prosecuting witness, Bumgardner, had no 'knife, and that the 
assault by the defendant was in consequence of a quarrel in which 
Bumgardner cursed him. 

Defendant's first exception was taken to the refusal of the court to 
admit evidence that a t  some time after the assault the wife of Bumgard- 
ner, when handed a knife, exclaimed, "Lord, that  is Herbert's knife." 
The prosecuting witness's name was Herbert Bumgardner. It appears 
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nowhere in the record that Bumgardner was being tried for any criminal 
offense himself. It does appear, or rather there was some evidence, that 
Bumgardner was nearby a t  the time of this remark of his wife. It also 
appears that  an appreciable time had elapsed after the assault and before 
the remark was made, and, consequently, i t  was not part of the res gestcz 
as mould be the involuntary or spontaneous exclamation of a bystander, 
a t  the very time of the transaction, within the principle of S. v. Carra- 
way, 181 N.C. 561, and the cases there cited. This principle was strik- 
ingly illustrated by the tumultuous cries of the mob, during the Lord 
George Gordon riots in London, while on the way to Parliament, which 
were admitted as evidence against the rioters to show their motive 
or object. It is true that a witness may testify to a conversation between 
husband and wife, on a trial of the former for a criminal offense, tend- 
ing to incriminate him or contradict him, if a witness, and occurring 
in the presence and hearing of the witness, and may contradict either 
of them as a witness in a cause by what one has said to the other, or, 
perhaps, by their conduct toward each other when relevant. S. v. Randall, 
170 N.C. 757; S. v. McKinne, 175 N.C. 784, and S. v. Maytin, 182 N.C., 
a t  850, but that is not precisely this case. The situation and circum- 
stances were not such, perhaps, as to prohibit the wife's remark from 
being used as evidence against her husband. C.S. 1802. See S. v. Mooney, 
64 N.C. 54; Toole v. Toole, 109 N.C. 615. But the point here is that i t  
did not reasonably appear that the husband either heard what was said 
by his wife to another person, or, if he did, that he comprehend 
it, or was a t  all aware of its probable effect upon him. His atten- (627) 
tion was evidently distracted by the wound inflicted upon him 
by the prisoner. 

It was said in the Toole case, supra: "The question which the court 
declined to allow the witness Pemberton to answer on the cross-examina- 
tion, by implication sufficiently suggested the nature and purpose of the 
evidence i t  was intended to elicit. It was expected that this witness 
would state, in substance, that the plaintiff had forbidden his wife, 
before the time specified, to go or associate with the person named, or to 
go where he was. The evidence of other witnesses went to show that the 
plaintiff had reason to suspect that his wife and the person named were 
unduly intimate. We think that such evidence was relevant and compe- 
tent. It tended, in some measure, to contradict the witness, Laura Toole. 
It is not probable that the plaintiff would have the man, whom he had 
reason to suspect was too intimate with his wife, to work for him, and 
that he invited that man to his house and to stay there with his chil- 
dren." 

So that here the evidence of the witness Barton was competent for thc 
purpose of contradicting the witness Bumgardner, as to his statement 
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when on the stand, that he did not have a knife, provided his wife's 
statement was made in his presence, and in his hearing in such a way 
that he understood what was meant by what was said. 

Underhill, in his treatise on Criminal Evidence, a t  pp. 153 and 154, 
sec. 122, says: "The silence of the accused as regards statements in his 
hearing which implicate him directly or indirectly may be proved with 
the statements, and from his acquiescence the jury may infer his guilt. 
Silence is assent as well as consent, and may, where a direct and specific 
accusation of crime is made, be regarded under some circumstances as a 
quasi-confession. . . . For silence to be equivalent to a confession, 
it must be shown that the accused heard and understood the specific 
charge against him, and that  he heard it under circumstances not only 
permitting but calling for a denial, taking into consideration the cir- 
cumstances and the persons who were present." And again a t  p. 298, 
sec. 242: "A witness may be impeached, not only by his contradictory 
or inconsistent statements, but also by proof that on a former occasion, 
under circumstances where it was his duty to state the whole truth, he 
omitted to state material and relevant facts which he now states. Thus, 
i t  may be proved that a witness omitted to state facts a t  the preliminary 
examination which he testifies to on the trial. But,  for his silence to 
be admissable, i t  must appear from all the circumsiances that it was his 
duty to tell the whole truth. The witness must be permitted to explain 
his previous ignorance of facts or his silence, and to show that his forget- 

fulness or ignorance was real and not assurned." And still again, 
(628) a t  p. 157, sec. 124: "A witness may testify that the declaration 

was made in the presence of the accused. He  will not be per- 
mitted, however, to state his opinion that the accused must have heard 
it, for that is not for the witness to determine. The cases are not harmoni- 
ous upon the mode of proving that the accused h~:ard and understood 
the declaration, or whether the court or jury are to determine these 
facts. On the one hand it is affirmed that the facts that he heard and 
understood may be inferred by the july from evicence that the state- 
ment was made in his physical presence, or from his nearness and atti- 
tude as a listener. On the other, it is held that this is not enough, and 
that affirmative evidence is required to show prima facie to the satisfac- 
tion of the court that the attention of the accused was attracted, and 
that he did actually and distinctly hear and understand, before the 
statement shall be permitted to go to the jury as his admission. If it 
appears indubitably that the accused was asleep, or was unconscious 
from intoxication or otherwise, so that he could not hear or understand, 
his silence is not competent." 

This doctrine, which is substantially embodied in i,he maxim Qui tacet 
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consentire videtur, was fully considered and discussed in S. v. Jackson, 
130 N.C. 831, and the following, taken from the syllabus, is fairly to 
be drawn from the case: 

"1. The silence of a party as an admission of statements made in his 
presence is to be received in evidence with great caution, and except 
under well recognized conditions, is altogether inadmissible. 

"2. The silence of a person present a t  a judicial or quasi-judicial 
investigation, when statements are made by a witness, is no evidence of 
his admission of the truth of the statements, unless he was afforded fair 
opportunity to speak. 

"3. Defendant had sworn out a warrant before a justice of the peace 
against S., and gave testimony upon the trial that S. had unlawfully 
stolen a ballot, pending a municipal election. Said S. mas bound over 
to court, but no true bill found by the grand jury. Upon the trial of 
defendant for perjury, by reason of the oath and testimony, a State's 
witness mas permitted to testify, over defendant's objection, that defend- 
ant  was present, pending a hearing or investigation had before the 
county commissioners concerning this election, and said nothing at  that 
time about S. having taken the ballot: Held, error." 

This Court, in the Jackson case, supra, in the opinion of Justice Hoke, 
relies largely on Charnberlaync on Evidence, vol. 2, pp. 523 to 555, but 
also cites many decisions of this and other states, and among them 
Francis v. Edwards, 77 N.C. 271; Tobacco Co. v. McElzcee, 96 N.C. 71; 
and, also, Comrs. v. Brown, 131 Mass. 69, where i t  is said: "A state- 
ment, made in the presence of a defendant, to which no reply is made, 
is not admissible against him unless it appears that he mas a t  
liberty to make a reply. and tha t  the statement was made by (629) 
such person and under such circumstances as naturally to call 
for a reply, unless he intends to admit i t ;  but if he makes a reply, wholly 
or partially admitting the truth of the facts stated, both the statement 
and the reply are competent evidence," citing Comrs. v. Kenned?~, 12 
Metcalf (Mass.) 235. 

We must consider that in the present case i t  appears that Bumgardner, 
tlie State's witness, was a t  the time the remarli was made by his wife 
badly wounded and suffering from its effects, and it does not appear 
that he actually heard the remark made by his wife, and the fair infer- 
ence is that he did not. There was sufficient evidence before the judge 
for his exclusion of the question, upon the ground that the prisoner had 
not even made out a prima facie case for its admission as evidence, the 
burden being upon him to show its admissibility. Where a prima facie 
case is shown, and the evidence ruled in as an admission by silence, it 
would be comepetent for the prisoner, or other person affected by it, to 
show afterwards that the statement was not heard, or that it could not 
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of the person of whom i t  was spoken, or for some other reason, it was 
not understood, or could not have been, or that its significance was not 
apparent to him. This evidence being competent for that his silence 
under such circumstances would not be, or should not be, the equivalent 
of an admission, and the authorities above cited, and others, are to that 
effect. 

But the difficulty we encounter in this case arises from the peculiarity, 
and even the uniqueness, of its facts and circumstances, as i t  bears no 
striking, or even close, resemblance to any other. The remark attributed 
by the witness Barton to Herbert Bimgardner's wife appears not to have 
been made under conditions and circumstances which indicated that 
Bumgardner himself heard it, or was even in a sit~ation, with respect to 
her at the time, to hear it; and further, the evidence tends most strongly 
to show that he neither heard it, or, if he did, that he was not physically 
and mentally competent to understand it or realize its importance or 
relevancy to him, so as to call upon him to deny it or to speak a t  all. 
The testimony in regard to this phase of the case is of such an unreliable 
nature, or so incapable of either being called proof or considered as such, 
that we would not be justified in allowing it to be   con side red. It is more 
than likely, and indeed very probable, that i t  was not heard by her 
husband, but was uttered in a very low and inaudible tone of voice, 
although called an exclamation. The defendant should have offered some 
reliable or probative evidence that i t  was heard, or, at  least, that it could 
have been, and there is no sufficient proof, we m ~ s t  hold, either way. 

Lanegran v. The People, 39 N.Y. 39. We must therefore over- 
(630) rule this exception, as the evidence is not a t  all satisfactory as 

to the tone of voice in which the remark was uttered. 
The only other exception of the defendant was to that portion of the 

court's charge, which is as follows: "If you find from the evidence, and 
beyond a reasonable doubt, that  the defendant assaulted Bumgardner 
with a deadly weapon, and that he did so without intent to kill, then you 
should return a verdict of guilty of an assault with a deadly weapon." 

If this had been the only charge of the judge contained in the record, 
it would (in the light of the fact that the defendant relied on self- 
defense) have been erroneous. It is, however, familiar law, constantly 
administered by us, that a judge's charge in the   court below is to be 
taken as a whole, and not broken upon into disconnected and desultory 
fragments. Judge Calvert in this case was particular in the first part 
of his charge, to state the law of self-defense as applicable to the facts 
of the case. After doing this, he states first the contentions of the State 
and then, in full, the contentions of the defendant, in which he sub- 
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mitted to the jury every point which might bear in his favor. After 
doing this, he warns the jury that i t  was for them to determine the case 
upon the weight of the testimony, and as to  whether or not they were 
convinced beyond a reasonable doubt that the defendant unlawfully 
assaulted the prosecuting witness with a deadly weapon. Construed in 
this way, i t  appears that the jury could not have been misled by the 
charge. 

It must be borne in mind that the extract from the charge given above 
was not by any means all that the judge said, even in that immediate 
connection, because in juxtaposition with the clause quoted from his 
instructions to the jury, the learned judge further said, after stating 
the contentions of the respective parties and charging sufficiently upon 
the law of self-defense as applicable to the special facts of the ca>e, and 
charged the jury as follows: "So, having all the facts and circum- 
stances in the case, if you find from the evidence and beyond n reason- 
able doubt that the defendant assaulted Bumgardner with a deadly 
weapon, and with intent to kill, then you should return a verdict of 
guilty as charged in the bill of indictment; or if you find from the evi- 
dence and beyond a reasonable doubt, that is, if you should find the 
facts-I will go back and say that if you find from the evidence and be- 
yond a reasonable doubt, that the defendant assaulted Bumgardner with 
a deadly weapon, and with intent to kill, then you should return a verdict 
of guilty as charged in the bill of indictment. If you find from thc evi- 
dence, and beyond a reasonable doubt, that the defendant assaulted 
Bunlgardner with a deadly weapon, and that he did so without intent to 
kill, then you should return a verdict of guilty only of an assault Wit11 
a deadly weapon." 

We do not consider i t  possible that an intelligent jury could 
have understood from the entire charge that his Honor intended (631) 
to segregate the quoted instruction, or any part of it, from what 
went before in his charge, but that the inference was clear that the jury 
shouId consider a11 of the instructions, and all of his charge, h i i  inten- 
tion being, and being clearly expressed, that the jury should first inquire 
whether the assault of the defendant mas made in self-defense or whether 
unlawfully and wrongfully, that is, without excuse. If they found that it 
\Tras made in self-defense, they should acquit the prisoner, but if i t  was 
not, they should proceed further to inquire whether the prisoner had 
committed and assault with a deadly weapon with intent to kill, and 
if so they wouId find him guilty accordingly, or if they found that he 

an assault with a deadly weapon without the intent to kill, 
they rcrould find him guilty only of an assault with a deadly weapon. 

We do not think that the court unduly emphasized the contention of 
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the State, but that, on the contrary, he presented the case fully, fairly, 
and impartially to the jury, and that "he stated in  a plain and correct 
manner the evidence given in the case and declared and explained the 
law arising thereon," as required to do by the statute. 

We conclude that there is disclosed in the record no error, and, there- 
fore, affirm the judgment. 

No error. 

Cited: S .  v. Partee, 200 N.C. 146; S. v. Wilson: 205 N.C. 379; S. v. 
Brackett, 218 N.C. 372; Hargett v. Ins. Co., 258 N.C. 13. 

STATE v. BUD BRAME. 

(Filed 28 February, 1923.) 

1. Intoxicating Liquors - Spiritaus L i q u o r H r i m i n a l  Law-Verdict- 
Issues--Counts i n  Indictment-Responsiveness of Verdict. 

Where the defendant is tried for violating our prohibition law, and 
indicted under the provisions of C.S. 3379, with possession of spirituous 
liquor for purposes of sale; section 3388, with iweiving more than a 
designated quantity; section 3386, with receiving wch liquor more than 
one quart a t  a time within fifteen consecutive days; section 3384, with 
shipping and transporting the same, a verdict upon the evidence "that the 
defendant is  quilty of receiving more liquor than allowed by law. and not 
guilty of receiving and transporting liquor," is a finding of guilty of 
violating the provisions of C.S. 3385; and defendant's motion to set aside 
the verdict as  unresponsive to the issues or the counts set out in the bill 
of indictment, is properly denied. 

3. Intoxicating Liquor - Spiritous Liquor - CourtijJurisdiction-Fed- 
era1 S t a t u t e e s t a t e  Statute-Conflict of Laws. 

C.S. 3385, is to prohibit the receiving of more than specified quantities 
of spirituous or malt liquors, and is  a n  aid to the enforcement of the 
Volstead Act, passed in pursuance of the Eighteenth Amendment to the 
Constitution of the Cnited States; and the Federal amendment giving 
concurrent jurisdiction to the Federal and s tate  courts in  the enforcement 
of the prohibition law, does not take from that of the state court the 
enforcement of a state statute on the subject not in  conflict with the Fed- 
eral statute, whether the state statute was passed before or after the 
amendment to the Federal Constitution. 

(632) APPEAL by defendant from Horton, J., a t  October T e m ,  
1922, of VANCE. 

Criminal prosecution, tried upon an indictment (charging the defend- 
ant with having or keeping in his possession, for the purpose of sale, 
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certain spirituous liquors (C.S. 3379), and with receiving, a t  one time 
or in one package, certain spirituous or vinous liquors or intoxicating 
bitters in a quantity greater than one quart (C.S. 3385), and further, 
with receiving certain spirituous or vinous liquors or intoxicating bitters 
in a quantity or quantities totaling more than one quart during the 
space of fifteen consecutive days (C.S. 3386), and with shipping and 
transporting the same in violation of C.S. 3384. 

The following is the form of the verdict as recorded: 
'(The jury come into court and say for their verdict that the defendant 

is guilty of receiving more liquor than allowed by law, and not guilty of 
retailing or transporting liquor." 

From a judgment of eight months on the roads, the defendant ap- 
pealed, assigning errors. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

R. S. McCoin, Kittrell & Kittrell, and Murray Allen for defendant. 

STACY, J. The defendant excepts to the form of the verdict upon the 
ground that i t  is not responsive to the issues submitted to the jury, or to 
the counts contained in the bill of indictment. By  correct intendment 
and interpretation, viewing the trial in its entirety, as disclosed by the 
record, we think i t  is clear that the verdict rendered amounts to a con- 
viction of the defendant of having violated the following provisions of 
C.S. 3385: ((It is unlawful for any person, firm, or corporation a t  any 
one time, or in any one package, to receive a t  a point within the State 
of North Carolina for his use, or for the use of any person, firm, or 
corporation, or for any other purpose, any spirituous or vinous liquors 
or intoxicating bitters in a quantity greater than one quart, or anv malt 
liquors in a quantity greater than five gallons." S. v. Parker, 152 N.C. 
790 ("guilty of carrying a concealed weapon in a suitcase") ; S. 2,. 

Whitaker, 89 N.C. 472 ("guilty of receiving stolen cotton"), and S. v. 
Hudson, 74 N.C. 246 ("guilty of shooting"), all presenting ver- 
dicts which were held to be insufficient, are not in conflict with (633) 
this position. S. v. Lemons, 182 N.C. 828; S. 21. Godwin, 138 
N.C. 858, and cases there cited. 

But i t  is contended by the defendant that since the adoption of the 
Eighteenth Amendment to the Constitution of the United States, and 
the enactment by Congress of 41 U. S. Statutes a t  Large, 305, known 
as the Volstead Act, this section of our prohibition law has been super- 
seded and is no longer of any force or effect; because, i t  is alleged, the 
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statute in question undertakes to authorize or to sanction, in a measure, 
a t  least, what the Federal laws prohibit. Rhode Island v. Palmer, 253 
U.S. 350; S. v. Green, 148 La. 376. The prosecutio:?, on the other hand, 
contends that this section of our law is constit~tional and valid ex- 
cept the last eighteen words of the st:ttute, and that with these words, 
or all after the words ('intoxicating bitters," omitted or stricken out, the 
section should be upheld as a valid enactment of our Legislature. The 
following from the National Prohibition Cases, 253 U S .  350, is cited 
as authority for this position: "The first section of the Eighteenth 
Amendment-the one embodying the prohibition-is operative through- 
out the entire territorial limits of the Knited  state^,, binds all legislative 
bodies, courts, public officers, and individuals within those limits, and 
of its own force invalidates every legislative ackwhether  by Congress, 
by a state legislature, or by a territorial assembly--which authorizes or 
sanctions what the section prohibits." 

We can accept neither contention, though cogent and plausible argu- 
ments have been advanced in favor of each position. As said by the late 
Justice Allen, in S. v. Helms, 181 N.C. 570: "It would be a strange 
application of law to hold that a defendant, being tried in the State 
courts for violating a statute of the State, could be convicted because he 
had violated a Federal statute, or that giving to the Volstead Act the 
effect of striking down all provisions of state statutes in conflict with its 
terms i t  should have further operation to render a citizen of the State 
indictable under a State statute, which has had a material part stricken 
out without the consent of the General Assembly, and which as thus 
changed has never had the approval of the General Assembly." To like 
effect is the decision in S. v. Barksdale, 181 N.C. G27. 

The main purpose of this section, C.S. 3385, is not to authorize or to 
sanction the receipt of any spirituous or vinous liquors or intoxicating 
bitters in a quantity of one quart or less, or any malt liquors in a quan- 
tity of five gallons or less, but its chief purpose and primary object is to 
prohibit the receipt, by any person, firm, or corporation, at  any one time 
or in any one package, for any purpose, of any spirituous or vinous 
liquors or intoxicating bitters in a quantity greater than one quart, or 

any malt liquors in a quantity greater than five gallons. The 
(634) section, therefore, is primarily a prohibitory law, and its pro- 

hibitory features are in aid of the enforcement of the Eight- 
eenth Amendment, and not in conflict with it. The statute now under 
consideration deals with the ~eceipt  of spirituous or vinous liquors or 
intoxicating bitters, while the Eighteenth Amendment only prohibits the 
"manufacture, sale, or transportation of intoxicating l i q u ~ r s . ' ~  The re- 
strictions against receiving more than a given quantity, a t  any one time 
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or in any one package, are better than no restrictions a t  all against 
receiving it, a t  least such is in favor of making prohibition more effec- 
tive. To condemn and to make unlawful every receipt of spirituous or 
vmous liquors or intoxicating bitters in a quantity greater than one 
quart, or any malt liquors in a quantity greater than five gallons, may 
also aid, as i t  certainly will, in preventing sales of liquor, containing as 
much as one-half of one per cent of alcohol, for beverage purposes, and 
that ie what the Volstead Act prohibits. Vigliotti v. Commonwealth of 
Pa.. 258 US. 403. 

"The Congress and the several states shall have concurrent power to 
enforce this article by appropriate legislation" is the language of the 
second paragraph of the Eighteenth Amendment. The words "concur- 
rent power" are not used here in the sense of denoting or designating the 
source of the states' power to legislate on the subject of prohibition, but 
as  indicating that the power of Congress shall not be exclusive. Com- 
monwealth v. Nickerson, 236 Mass. 296; 128 N.E. 273; 10 A.L.R. 1568. 
The amendment is a grant of ponrer so far as the Congress is concerned, 
but not so as to the states. They had the power to legislate on the sub- 
ject prior to the amendment, and they still have concurrent power with 
the Congress to enact appropriate legislation for its enforcement. S ,  v. 
Harrison, 184 N.C. 762. If the section now in question had been enacted 
the day after the adoption of the Eighteenth Amendment, obviously 
it would have been "appropriate legislation," by this State, in aid of 
its enforcement. I t  is not less so because the statute was already in 
existence a t  the time of the adoption of the amendment. Lanza et al. 
2.. United States, Law ed , p. 169. There may be varying degrees of 
appropriateness in the legislation on this subject, but a state statute will 
not be declared inoperative and void unless wholly inappropriate, or 
unless it be in conflict with the paramount law. S. v. Muse, 181 N.C. 
506. 

The defendant's motion for judgment as of nonsuit was properly 
overruled. 

No error. 

Cited: S. v. Whitley, 208 N.C. 664; S. v. Perry, 225 N.C. 176. 
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STATE V. CHARLES L. WILLIAMS. 

(Filed 7 March, 1923.) 

E v i d e n c e u e s t i o n s  f o r  Jury. 

APPEAL by defendant from Calvert, J., a t  September Term, 
(635) 1922, of CRAVEN. 

Criminal prosecution, tried upon an indictment charging the 
defendant with seducing an innocent and virtuous woman, under prom- 
ise of marriage, in violation of C.S. 4339. 

From an adverse verdict and judgment of 3 years on the roads of 
Craven County, the defendant appealed, assigning errors. 

Attorney-General Manning and Assistant Attorney-General Nash for  
the State. 

D. H. Willis, George T. Willis, and Charles L. Abernethy for de- 
fendant. 

STACY, J. The evidence of the defendant, and that favorable to him, 
if believed, was amply sufficient to warrant the jury in returning a 
verdict of acquittal, but they have taken a different view of the matter. 
The case presents nothing but a question of fact, and this has been 
settled by the verdict. No benefit would be derived from detailing the 
evidence. 

We find no error in law, and the judgment will be upheld. 
No error. 

STATE v. DAVID FAULKKER. 

(Filed 7 March. 1923.) 

1. A b a n d o n m e n t H u s b a n d  a n d  W i t e s t a t u t e s .  
The provisions of C.S. 4447, as to abrmdonment, applies to the abandon- 

ment by the husband of his wife before children born of the marriage, 
making it an indictable offense. 

2. Same--Marriage and  Divorce-Defenses. 
Where the husband has been indicted, tried, and convicted for the 

criminal abandonment of his wife, C.S. 4447, and upcn appeal he has been 
granted a new trial, the fact that since his former conviction his wife has 
obtained an absolute divorce from him will not avail him a s  a defense. 

3. Abandonrnent-Statutes-Enlargement of Powers.  
C.S. 4449, conferring upon the judge having jurissiiction of the offense 

of the husband abandoning his wife, ctc., the power to provide for the 
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support of the abandoned wife and children is in addition to the powers 
conferred by the previous section (4447), and does not otherwise modify 
or interfere with its force 2nd effect in making the abandonment of the 
wife a misdemeanor. 

4. Abandonment - Constitutional Law - Legislative Discretion - Misde- 
meanors-House of Correction-Imprisonment. 

Our Constitution, Art. 11. sec. 4, making a person guilty of a misde- 
meanor punishable by commitment to houses of correction leaves this 
matter of establishing a hou-e of correction discretionary with the legis- 
lative power, and a sentence may be imposed of imprisonment u m n  a hus- 
band convicted of abandonment under C.S. 4447, and other offenses of like 
kind, or to assign them to work on the roads during their term. C.S. 13.59. 

5. Appeal a n d  Error-Evidence-Hearsay-Subsequent Competency. 
The exclusion of hearsay evidence and the failure of the appellant to 

again offer it after the later introduction of evidence that might have 
rendered it competent, is not error. 

APPEAL by defendant from Horton, J., a t  October Term, 
1922, of VANCE. (636) 

Indictment for willful abandonmcnt of i~ i fe .  
There had been a former conviction in the case a t  March Term, 1921, 

and judgment thereon having been set aside and a new trial ordered for 
prejudicial error, see S. v. Fdkner ,  182 N.C. 793, defendant, a t  the 
October term, as statcd, was again put upon trial, convicted, and sen- 
tenced, and again appeals to  this Court, assigning errors. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

J .  H .  Bridgers f o ~  defendant. 

HOKE, J. I t  appears from the evidence that a t  the time of the alleged 
indictment there mere no living children of the marriage, and it is 
insisted for defendant that in such case no conviction under the statute 
can he sustained, but the question has been resolved against defendant's 
position in the recent case of S. v. Bell, 184 N.C. 701, wherein the Court 
held that the act (C.S. 4447) makes it an indictable offense for a man 
to abandon his wife or the children, and the exception is therefore over- 
ruled. And in several other cases convictions under this statute have 
been upheld wherein it appeared that there were no living children of 
the marriage. S. v. Toney, 162 N.C. 635; S. v. Taylor, 175 N.C. 833; 
S. v. Beam, 181 N.C. 597. 

The defendant excepts further that the court overruled defendant's 
plea setting up a divorce had a t  the instance of the wife since the former 
trial of the cause, but the evidence as accepted by the jury established a 
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completed criminal offense a t  and before the former trial in 1921, and 
there is nothing in the statute, nor is there any principle of 

(637) law, that gives to a divorce subsequentl,~ obtained any such 
effect as that claimed. 

True, in the subsequent section (4449), the statute confers upon the 
judge having jurisdiction power to make such orders as he may consider 
necessary to provide for the support of an abandoned wife and children, 
but this is only an additional power conferred and resting in the discre- 
tion of the trial judge or recorder, and does not ancl was not intended to 
otherwise modify or interfere with the force and effect of the principal 
section, No. 4447, which constitutes the forbidden conduct a misde- 
meanor, as stated. 

Again it is objected that under our Constitution, Art. 11, sec. 4, 
persons guilty of a misdemeanor can only be punished by commitment 
to houses of correction, but a perusal of this provision will disclose that  
this method of dealing with convicted defendants is discretionary with 
the Legislature, and accordingly it has been directly held that for this 
and other offenses of like kind such defendants may be sentenced to 
imprisonment and assigned to work on the roads during their term. C.S. 
1359, and S. v. Weathers, 98 N .C .  685. 

The objection to the rulings of the court excluciing certain evidence 
is without merit. At the time offered it was mere hearsay, and clearly 
incompetent, and the same was not again offered aMer the testimony of 
witnesses subsequently examined might have rendered the excluded evi- 
dence receivable in contradiction. 

We find no error in the record, and the judgment on the verdict is 
affirmed. 

No error. 

Cited: Peeler v. Peeler, 202 N.C. 126. 

STATE V. JULIUS MOORE. 

(Filed 14  March, 1923.) 

1. Homicide--Criminal Law-Malice--Evidenc~A1~peal and Error. 
The issue of murder in the second degree involving the element of 

malice, and on the trial there is evidence that t h ~  defendant killed the 
deceased a t  n dance i n  R warehouse where the decerlsed and another were 
disturbing the dance by a quarrel, and there is further evidence that the 
prisoner killed the deceased in self-defense, requiring that the defendant 
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should have been without default in provoking a quarrel with the deceased, 
it is competent for the defendant to show that he was in charge of the 
warehouse for the owners to protect it  and preserve order, and that he 
iuterfered with the quarrel in the perfomance of a duty, in order to 
rebut the idea that he was in fault in bringing on the fight, and the 
element of malice involved in the issue: and where the verdict is  guilty 
upon this issue, the exclusion of this evidence by the court constitutes 
reversible error. 

2;. Homicide - Criminal Law - Evidence - Character-Substantive Evi- 
d e n c ~ a p p e a l  and  Error .  

Where, upon the trial of n homicide, there is evidence of the bad char- 
acter of the prosecuting witnws, and of the good character of the defend- 
ant, a charge of the court that the jury should consider this evidence in 
relation to the credibility of the testimony of each, constitutes reversible 
error in confining the evidence of the defendant's good character to the 
credibility of his testimony, and excluding it as  substantive evidence on 
the issues. 

APPEAL by defendant from Grady, J., a t  January Criminal 
Term, 1923, of PITT. (638) 

Indictment for murder. The State did not insist on a con- 
viction of murder in the first degree, and "defendant was put on trial 
for murder in the second degree, or manslaughter." 

There was conviction of murder in the second degree, and from judg- 
ment on the verdict defendant excepted and appealed, assigning errors. 

Attorney-General Manning and Assistant Attorneg-General Nash for 
dhe State. 

Albion Dunn for defendant. 

HOKE, J.  There was evidence on the part of the State tending to 
show that on the night of 24 December, 1920, there was a dance for 
colored people in the warehouse of J. N. Gorman in said county, attended 
by  deceased, and the prisoner and others. That about 8:30 p. m. there 
was a fuss going on between Rosa Davis and her husband, and during 
this altercation the deceased and the prisoner became also involved in a 
quarrel, and prisoner shot and killed the deceased. That fatal shot was 
fired when the deceased was down and helpless, or just as he was rising 
up, and the killing was without any adequate provocation or legal excuse. 

There was evidence for defendant tending to  show that he was an  
ernployee of Mr. J. N. Gorman, who had let then1 have the warehouse 
for the dance. That hearing the quarrel between Davis and his wife 
over near the piano, defendant went over and spoke to the persons there 
with the view of quieting the fuss. That X r .  Gorman had the side doors 
of the warehouse fastened, and James Grimes, who is said to have started 
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the row, and his brother-in-law, Arthur Marshburn, and principal wit- 
ness for the State, asked to get out by the side doors That defendant told 
them they would have to go out by the front door. That Grimes took 
offense a t  witness's speech and asked what in the hell he had to do n-ith 
it, and said: "1'11 beat your damn head off. You think you are some- 
thing because you have got charge of this warehouse." And Marshburn, 
the brother-in-law, said: "Rush him, James, and cut his damn throat." 
Tha t  James came on defendant with a knife, and tbat defendant backed 

away as much as 70 or 75 feet and shot once into the floor in 
(639) front of deceased in the hope of stopping him. He  coming on, 

deceased and defendant came together and both fell. Tha t  de- 
fendant jumped loose from deceased and was cut on the finger with the 
knife, and as he came again on, defendant shot and killed deceased, and 
that i t  was necessary to do it to save himself. That the pistol used was 
one belonging to the warehouse, and had been given to defendant b y  
Mr. Gorman something like half an hour before the homicide. 

In  the course of defendant's evidence he was asked as to what were 
his duties as employee of Mr. Gorman. On objection the question was 
excluded and exception noted, the case stating that the answer would 
have been that defendant, as employee, was watchman of Mr. Gorman's 
warehouse. Again, defendant proposed to show that during the evening, 
and not long before the killing, Mr. S. G. Gorman, brother of the owner, 
and "acting in the interest of the warehouse, being clown there, had told 
defendant to take care of the warehouse and to see that no fireworks were 
shot, and to keep down all disorder." On objectior, this evidence was 
also excluded, and defendant excepted, and in our ooinion both of these 
exceptions must be sustained. The court in its charge had very care- 
fully and correctly impressed upon the jury the principle that defendant 
could not maintain the position of a perfect self-d2fense if he was a t  
fault in provoking the difficulty. S. v. Finch, 177 N.C. 599-602, and 
S. v. Kennedy, 169 N.C. 327. And in our view this proposed evidence 
was competent not only as an aid to the jury in foiming a proper con- 
cept of the conditions presented, but also as tending to negative the 
element of malice involved in the offense of murder in the second degree, 
and as presenting defendant's claim that in approaching the people 
engaged in a quarrel and asking them to desist he had reasonable ground 
to believe that he was acting within the range of duties rightfully incum- 
bent upon him. S. v. Holliday, 111 L. Rep. 47. 

Again, there was evidence offered by defendant to the effect that t h e  
character of Arthur Marshburn, the principal witness for the State, was 
bad, and that the character of the defendant was good, and in the charge, 
speaking to this testimony, and the only reference made to it, the court 
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instructed the jury as follows: "Evidence has been offered, gentlemen 
of the jury, tending to show that the character of the witness Marshburn 
is bad, and that the character of the defendant is good. That  testimony 
should be considered by you in placing such credit upon the testimony of 
these t ~ o  men as you may see fit and proper to place upon it, after 
considering the evidence a5 to their general character." 

It is fully recognized in this jurisdiction that in an indictment for 
crime, a defendant may offer evidence of his good character and have 
same considered as substantive testimony on the issue of his guilt or 
innocence. And where in such case a defendant has testified 
in his own behalf and evidence of his good character is re- (640) 
ceivcd from him, it may he considered both as affecting the 
credibility of his testimony and as substantive evidence on the issue. 
I n  re McKay, 183 N.C. 226-228; S. 2;. Morse, 171 N.C. 777; S. v. Clonin- 
ger, 149 N.C. 578; S. v. Trnulor, 121 N.C. 674; 5'. v. Hice, 117 N.C. 782. 

From the language and mere natural meaning of the above excerpt of 
his Honor's charge, and from the connection in which it appears, we 
think the jury may w r y  we11 have inferred that in reference to this 
evidence of the good character of the defendant they could only consider 
i t  as affecting the credibility of his testimony, and he was thus deprived 
of the principle that i t  was also substantive evidence on the issue of his 
guilt or innocence. For the errors indicated, we are of opinion that 
defendant is entitled to a new trial of the cause, and it is so ordered. 

New trial. 

Cited: S. v. Love, 189 N.C. 771; S. v. Whaley, 191 N.C. 391; S. v. 
Rost, 192 N.C. 3 ;  S. v. Colson, 193 N.C. 239; S. v. Ferrell, 202 N.C. 477; 
8. v. Wagstaff, 219 N.C. 19; S. v. McMahan, 228 N.C. 294; S. v. Davis, 
231 N.C. 665; S. v. Buck, 237 N.C. 437; S ,  v. Williamson, 238 N.C. 655. 

STATE v. H. 11. LEWIS AKD W. G.  PADRICK. 

(Filed 14 March, 1923.) 

1. Criminal Law - Actions - Consolidation-I~kdictnient--Statutes-iMis- 
demeanors. 

C.S. 4171, changes the offense of a conspiracy conlmitted xi th  deceit and 
fraud formerly punishable hy imprisonment in the penitentiary into a 
misdemeanor, although the punishment is more severe than that prescribed 
for a misdemeanor at conlmon law. C.S. 4173. 
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2. S a m P . C o u n t s J o i n d e r .  
Different counts relating to the same transaction, to a series of trans- 

actions tending to one result, may be joined in one indictment of the same 
defendants, although the offenses a re  not the same ,grade. 

3. Same-Dfisjoinde1~Multiplicity. 
Where there is conviction under counts of an indictment with evidence 

sufficient that the two defendants were guilty of the offense charged, one 
as  principal and the other as accessory, and the jury has returned a verdict 
of guilty on each of the counts, each of the defendants is equally guilty: 
and exception for misjoinder or multiplicitr on the ground that one count 
was solely against one of the defendants is untenabll. 

4. Criminal Law - Accessory - Conspiracy-IndictinentEvidence-ln- 
structions-Trials. 

Where there are counts in an indictinent charging that the two defend- 
ants had conspired together to commit the crime alleged, and the evidence 
tended to show that each was guilty or innocent of the conspiracy, an 
instruction is proper that if the conspiracy is  established they both must 
be found guilty. 

APPEAL by defendant Lewis from Horton, J., a t  October 
(641) Term, 1922, of VANCE. 

The grand jury returned five indictment$ against the defend- 
ants. In  the first they are charged with the larceny of a check for $1,000, 
the property of the United States Fire Insurance Company of New York, 
and receiving the check knowing it to have been stolen; in the second 
and third, with conspiracy to defraud the insurance company; in the 
fourth, the defendant Lewis is charged with obtaining $1,000 from the 
insurance company by the false representation that his car had been 
stolen and the defendant Padrick with being accessory before the fact; 
and in the fifth, the defendant Lewis is charged with practically similar 
false pretenses. 

The defendants did not offer any evidence. The State's evidence 
tended to show these circumstances: In February, 1921, the defendant 
Lewis purchased from his codefendant Padrick a five-passenger Essex 
car, which was identified by its shape, chassis, color, etc. Lewis paid a 
part of the price, and on 14 February, 1921, gave kis note for $704 to 
Padrick, who endorsed it and had it discounted by the First National 
Bank of Henderson. On 8 February, 1921, Lewis insured the car for 
$1,000 against loss by fire or theft. About 1 ,June, l921, Lewis became 
a policeman in Henderson, and remained on the force until 1 February, 
1922. On the night the car was reported as stolen, 25 August, 1921, 
Lewis and a man named Wooten were engaged in conversation for some 
time near the car. The car was missing about two hours later, when 
Lewis went to the firehouse and, after saying his c i r  had been stolen, 
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phoned t o  several towns in regard to this theft. 
Sixty days later the car was in Padrick's possession. About this time 

Padrick sent the car a t  midnight to the home of a man named Pearce, 
n7ho operated a repair shop or garage out in the country to  have i t  
repaired. Next morning Pearce found that  the motor would not work 
and had to be replaced by another. Padrick told him to take the old 
motor out and put  in another, which Padrick sent him. After it was 
repaired, Padrick got the car and used i t  until the middle of December, 
1921, when lie sold i t  to W. T. Nash. While Nash had it,  Lewis saw 
the car nearly every day. Kreidt bought it from Nash in January,  1922, 
and Lewis saw i t  frequently until the middle of May.  Ilrlicn Kreidt 
asked Lewis if it was his car he answered "No." 

The detective Davis testified that  the numbers on the car on which the 
defendant Lewis collected the $1,000 insurance were the same as the 
factory nunibers of the car he found in the possession of Kreidt except 
the number of the motor. The detective then gave six numbers 
on the car taken from Kreidt which were the same numbers (642) 
as those on the car for which the defendant Lewis had ob- 
tained the insurance. As further identifying the car, R. W. Ellington 
testified that some time in May,  1920, he bought an  Essex five passenger 
touring car from Padrick, color green. H e  kept the car about Peven 
months and traded i t  back to Padrick. I n  the car found in Kreidt's pos- 
session and on the button which is used to make the horn blow, the 
initials "R. W. E." were scratched with a pin. 

During the progrese of these transactions, Lewis was often seen with 
Padrick, wlio kept an auton~o'vile accessory establishment. The note 
discounted in the Firrt  National Bank had Padrick's name as endorser 
and Lewis' name as inaker on it. 

The insurance company did not settle Lewis' claim until 4 February, 
1922. There are about seven or eight Essex cars around Henderson. 
,411 these cars are easily identified. 

The jury returned a verdict of guilty as to both defendants on all the 
counts. The defendant I.ewis appealed. 

Attorney-General Manning and Assistant Bttomey-General r a s h  for 
the State. 

Brantley TVomble and Ben. T .  Holden for appellant. 

ADAMS, J. On motion of the prosecution, his Honor ordered the con- 
solidation of all the inclirtment~, and the defendant excepted. If the 
several bills could have been incorporated in a single indictment as 
separate counts, there was no sufficient legal objection to the order of 
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consolidation, and in the absence of legal objection the question was 
addressed to the sound discretion of the court. 

Two offenses, it is true, cannot be charged in the same count, for in 
such case the count would be bad for duplicity (S. v. King, 106 N.C. 
683) ; but, say Archbold, "There is no objection to starting the same 
offense in different ways, in as many different counts of the indictment 
as you may think necessary, even although the judgment on the several 
counts be different, provided all counts be for felonies or all for misde- 
meanors." 1 Archbold's Cr. Pr. and Pld., 93, 95. Two of the counts 
charge the defendants with a conspiracy. Former1,y a conspiracy com- 
mitted with deceit and intent to defraud was punishable by imprison- 
ment in the penitentiary, but by virtue of a change in the statute i t  is 
not now a felony (C.S. 4171), although the punishment is more severe 
than that prescribed for misdemeanors a t  common law. The Code, sec. 
1097; Rev., sec. 3293; C.S. 4173; 8. v. Mallett, 125 X.C. 723; S.  v. How- 
ard, 129 N.C. 662. 

The reason which was urged in England against the joinder 
(643) of a felony with a misdemeanor was that the defendant would 

thereby lose the benefit of having a copy cf the indictment and 
a special jury, and of making his full defense by counsel ( 1  Archbold 93, 
n. 2 ) ,  but with us this reason cannot apply, and i t  is now held that  dif- 
ferent counts relating to the same transaction or to a series of transac- 
tions tending to one result may be joined although the offenses are not 
of the same grade. S. v. Bumett, 142 X.C. 578 ; S.  1). Howard, 129 N.C. 
585; S. v. Jarvis, ibid., 698; S. v. Hamis, 106 N.C. 683; C.S. 4622; S. v. 
Mills, 181 K.C. 531; Bishop's New Cr. Pro., sec. 423 (4).  

The inclusion of the last bill charging a separak offense against the 
defendant Lewis is not fatal on the ground of multiplicity or misjoinder, 
because in another on which they were convicted the defendant, c were 
jointly charged with the same offense, one as principal and the other as 
accessory. S. v. Harris, 106 K.C. 683. There was no motion a t  the close 
of the evidence to require an election, and, beside,:, the jury returned 
a verdict upon each of the counts. As the rights of the appellant seem 
to have been carefully guarded a t  the trial, we perceive no reason for 
holding as a matter of law that the consolidation of the several indict- 
men& necessarily operated to his prejudice, and we fail to discover any 
indication of an abuse of his Honor's discretion. 

The exception to the court's refusal to dismiss the action as in case of 
nonsuit is without merit, for evidence in support of the verdict was 
plenary; and as Padrick and Lewis were indicted for unlawfully con- 
spiring together to commit a crime his Honor prooerly instructed the 
jury that as to this charge both must be found guilty or both not guilty. 
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Upon examination of t,he whole record, we conclude that the other 
exceptions require no discussion. UTe find 

No error. 

Cited: S .  v. Switxer, 187 N.C. 94; S. v. Malpass, 189 S . C  3.51; S. v. 
Jarrett, 189 N.C. 519; S .  v. Beal, 199 N.C. 304; S. v. Combs, 200 N.C. 
674; S. v. Rice, 202 N.C. 413; S .  v. Shipman, 202 N.C. 524; S.  v. dldridge,  
206 N.C. 852; S. v. Anderson, 208 N.C. 782 ; Kirby v. Reynolds, 212 N.C. 
282; S. v. Calcutt, 219 N.C. 559; S. v. Chapwzan, 221 N.C. 158; S. v. 
Fields, 221 N.C. 183; S. v. Harris, 223 N.C. 700; S. u. Surles, 230 N.C. 
281; S. v. Gibson, 233 N.C. 696; S. v. Dunston, 256 N.C. 207. 

(644) 
STATE v. GEORGE WILLIAMS, FRANK DOVE, AKD FRED UOTE. 

(Filed 21 March, 1923.) 

1. Criminal Law-Evidence-Dying ~eclaratio~ls-Constitutionttl Law. 
The principle upon which d ~ i n g  declarations may be recdred in evidence 

in criminal cases is not in violation of the defendant's constitutional right 
to confrout his accusers, a s  they have been admitted from necessity. 

Upon the trial for murder, the declarations of the deceased that he knew 
he had been fatally shot and would die from the effects of his wounds, 
which, after his lingering a few days, resulted in his death, and his stating 
under these conditions the names of the defendants a s  his slayers a re  
sufficient as  dying declarations to be received a s  evidence by the testimony 
of the one to whom he had made them. 

3. SameMentality-Inferences. 
Where, upon the trial for murder, the declarations of the dec~ased are 

admissible in evidence as dying declarations, and all the evidence tended 
to show that he had made them voluntarily and without suggestion, but 
after lingering a few days he had become unconscious preceding his death, 
conjechres are  not available as a defense that the dcclarations were made 
at  n time that the condition of the deceased rendered his mind incapable 
of comprehending his declarations, or that they were drawn from him 
solely a s  a result of questions asked him a t  the time, and were w i t h o ~ ~ t  
foundation in truth. 

4. Same-Verdict-Conviction. 
Where the prisoners on trial for murder have been identified hy the 

competent dying declarations of the deceased a s  his murderers, and there 
is eridence that the defendants had a grudge against the deceased, had 
declared that "they nould get him," and the death resulted from a con- 
spiracy they had formed to kill him: Held,  the evidence was sufficient to 
sustain a verdict convicting the prisoners of murder in the first degree. 
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5. Criminal Law-New Trials--Xewly Discovered lhidence.  
Another trial for newly discovered evidence will not be granted in a 

criminal case, or a motion therefor sustained by the court, on the sole 
ground that some of the witnesses had since changed from their evidence 
given upon the trial. 

6. Jury-Criminal Law-Special Venire-Qualification-Talesmen. 
Where juror has been drawn f ~ o m  the jury box by the statutory 

method, to serve on special venire for the trial of the prisoner for murder, 
and summoned accordingly by the sheriff, C.S. 2326, an exception to a 
juror retained by the court that he has served on the jury within the last 
two years, and that prisoner's challenge of him has been disallowed, is 
untenable, the provision relating to talesmen not applying in such in- 
stances. 

7. Jurors-Challenging for  Cause-Court-Influence. 
A challenge of a juror for cause must be made i n  open court, and the 

refusal of the trial judge to entertain it privately, ;and not in the hearing 
of the jurors, upon the apprehension that the;r might be prejudiced by the 
challenge, is  not subject to exception; the findings (of fact thereon by the 
trial judge being conclusive on appeal, and being sufficient to sustain the 
ruling of the court. 

8. Appeal and  Errol-Evidenc~Hearsay-Harmless Error .  
That a witness on a trial for murder has stated to another witness what 

the deceased had stated to them, as  a part of his dying declarations, is a t  
least harmless, if objectionable as hearsay, when it is hut a repetition of 
the evidence to which he has testified. 

9. Appeal and  Error--Objections a n d  Exceptions-lnstructions-Conten- 
tions. 

The recitation of the judge of the State's contentions upon trial for 
murder, if incorrect, should be called to the attention of the judge in time 
for him to make proper correction, or objection thereto will be considered 
as waived: and such cannot be objectionable as an expression of his 
opinion upon the facts when he has clearly told the jury that he had none 
and had not formed one, and his language was not in form or substance 
equivalent to such an expression of his opinion. 

10. Appeal and  Error--Harmless Error .  
Only prejudicial error is reversible on appeal. 

1 1. HomicMe-Murder-Implied Malice. 
Gpon a trial for murder, malice, in :i legal sense, mill be implied from 

a wrongful or intentional killing of another, without lawful excuse or 
mitigating circumstances. 

12. Instructions-Witnesses-Interest-Appeal and  Error. 
Where the relatives of the prisoner on trial for murder have testified, 

an instruction that the jury should receive their testimony with caution 
and scrutiny is sufficiently explained br  his further charge that after such 
scrutiny they must give it a s  much credit as  the testimony of a disinter- 
ested witness if they were satisfied that they were telling the truth. 
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13. Instructions-Excerpts-Corrected Error--Appeal and Error. 
If the trial judge in his charge to the jury has committed error in a n  

excerpt from his charge upon the evidence of a conspiracy to kill, resulting 
in the death of the deceased, for which the defendants a re  on trial for 
murder, in omitting to charge that the jury must find that the accessories 
were present a t  the time one of them did the actual killing, such error, if 
my,  is cured by his having previously charged to that effect, the charge 
being construed a s  a whole. 

Where an accomplice in the murder for which the defendants are being 
tried has given unsupported evidence tending to convict them, a charge of 
the court is withuut error to defendants' prejudice that while the jury 
may convict upon such evidence, it ir dangerous and unsafe to do so; but 
if the testimony of an accomplice, taken with other facts and circum- 
stances in the case, carries conriction to the minds of the jury, and they 
are satisfied of its truth, and also satisfied beyond a reasonable doubt of 
the guilt of the defendants, the verdict should be for their conviction. 

16. Instructions-Request for Instruction. 
Where the trial judge has correctly charged upon principles of 1aF-i in 

addition to those requested by the appellant, it cannot be held as  error. 

16. SamcGeneral Charge. 
The refusal of requested pra3-ers for instruction that have been more 

succinctly and pointedly incorporated in the general charge cannot be held 
as error on appeal. 

15. Criminal Law-Witnesses-Accomplices-Influence of Sheriff-Appeal 
and Error-Objections and Exceptions. 

Where there is evidence that the defendants and another had accom- 
plished their common purpose in killing the deceased, for whose murder 
the defendants are being tried, and there is evidence of the other person. 
theretofore convicted of the murder, that tends mainly. ~ 4 t h  dying declara- 
tions of the deceased. to convict the  resent defendants of the murder 
c,harged, the objection that this witness was peculiarly under the influmce 
of the deputy sheriff in whose custody he had been placed while attending 
court, should be taken advantage of, if tenable, before the trial court, and 
nil1 not be entertained when taken for the first time in the Supreme Court. 

APPEAL by defendants from Cmnmer, J., a t  October Term, 
1922, of ONSLOW. (646) 

This was a criminal indictment, tried a t  the October Term, 
1922, of Onslow Superior Court. The three defendants, George Williams, 
Frank Dove, and Fred Dove, were tried jointly for the murder of Cyrus 
Jones. Willie Hardison was tried first, and separately from the thrcc 
defendants, for the same offense, and was convicted of murder in the first 
degree. The three defendants in this cause were also convicted of murder 
in the first degree. 

The evidence of the State was to the effect that  Cyrus Jones, a mail 
carrier from Swansboro, who also operated an automobile for hire, was 
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shot on the highway about a mile and one-half froin the town of Swans- 
boro, a t  or about seven o'clock on the afternoon of 5 August, 1922. 
After he was shot, he drove his auton~obile back to the home of a neigh- 
bor, John Midgett, where he stopped, his wife, a t  the time, being away 
from home. Midgett answered his cries for help and asked him what 
was the matter, to which he replied that he had been beaten t o  death, 
and there was no chance for him, and asked that he might be taken out 
of the car and into his home. Midgett then asked him who had beaten 
him, and his reply was, "Collins, ~' i l l iams, and Doves." There was ample 
evidence to the effect that Willie Hardison was known in the community 
as Collins. 

The news of the mysterious shooting of Jones n a s  noised throughout 
the community, and his neighbors hastened to his bedside. He told those 
standing about to get the doctor--that there was no chance for him to 
live, and to different witnesses he stated that Collins, Williams, and 
Doves shot him in an effort to take his car. He languished from Satur- 
day until the following Wednesday night, mostly in a subconscious state 
of mind, mhcn he died of meningitis, caused by a gun-shot wound in- 
flicted in the left side of his head with a size four or six shot. 

Hardison testified that some time prior to 5 August, Jones, who oper- 
ated an automobile for hire, had taken him and the three defendants to 
a place called Marines, some ten or twelve miles away, to a dance; that 
,Jones had an understanding with his passengers tha,t they were to leave 
a t  12 o'clock, and, failing to get them together a t  that time, he left them 
a t  Marines. Hardison said that the three defendants in this case told 
him that they intended to "get" ,Jones for leaving them a t  Marines; and 
on Friday night, before Jones was shot the following day, Hardison, the 
three defendants, Williams, Frank and Fred Dove, and one Clyde San- 

ders met at  a tobacco barn belonging to one Nash Bell, where 
(617) Hardison was curing tobacco, and that they then and there 

agreed upon and planned the killing of Jones; that Hardison 
was to tell ,Jones the following morning that the three defendants wanted 
him (Jones) to take them to a place called Stella on Saturday afternoon, 
and that they were to meet a t  or near a colored church a little more 
than one mile frotn the town of Swansboro. It was agreed that the gun 
with which they were to kill him was to be hid in the woods, and a 
bush was to be thrown in the road so as to indicate to the defendants 
where the gun was concealed. When this point was reached, they were 
to stop Jones on the pretext that they had some whiskey hid in the 
woods and wanted to get it. 

Hardison said that  he saw Jones on the morning of 5 August and 
made the arrangements, and it was agreed that he (Jones) would come 
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by for them about six or six-thirty in the afternoon. The evidence of 
the State is to the effect that Jones passed the colored church about 
six o'clock in the afternoon, having with him, as a passenger, one Captain 
Nerritt, and that Hardison was standing in front of the church waiting 
for him. Hardison told Jones that they were ready. Later, the three 
defendants came by the church where Hardicon was and told him that 
tliey mould go on a road leading out from tlie main Swansboro road, 
referred to in the evidence as the Belt Road, and would there wait for 
Hardison to come with Captain Jones. Hardison said that Jones came 
by the church, took him in the automobile, and that they went out the 
road in the direction the three defendants in this action had gone; that 
the three defendants got in the car, and that when they reached a path 
that led to the place where Hardison stayed, he got out of the car, hut 
he noticed, in a minute or so, that the car had stopped about one hundred 
and fifty yards further up the road; that he went to the car and asked 
Captain Jones where the defendants were, and that Jones told him they 
had gone into the bushes to get some whiskey, so they said. Hardison 
says he went a short way into the bushes and there he found the three 
defendants in a squatting position, and that Williams had the gun drawn 
on Jones, ready to shoot, and that they made him (Hardison) take the 
gun and fire the fatal shot, which, he says, lie did. Hardison says tliey 
all went to Jones after he was shot, tried to stop his hollering, turned 
the car around and started him back on the road towards Swansboro. 
and that they all then Aed. 

There was evidence on the part of the State that the tracks around thc 
automobile indicated that several persons had been in and around the 
car. There was further evidence to the effect that the three defendants 
mere seen coming out of Swansboro in the direction of the colored church, 
and that the defendants Doves were seen within forty-five or fifty yards 
of tlie colored church about six o'clock, and that the defendant 
I\-illiams was seen a little before this time coming out of (643) 
Swansboro. 

There was some evidence to the effect that one of the Doves had stated 
during the week that he expected to be in New York the following week; 
and Williams had also stated to one of his companions a t  the sawmill 
that he did not any more mind killing a man than he would a snake. 

It will be necessary to state some of the eveidence a little more par- 
ticularly so as to fairly and fully present one or two serious questions 
in the case, which we will now proceed to do. 

Dr. J. P. Henderson, witness for the State, testified: "ilin a prac- 
ticing physician a t  Swansboro; practiced since June, 1915; knew Cyrus 
Jones; called to see him the evening of 5 August this year; arrived 
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about 8 o'clock. He  was a t  the home of Mr. Midgett, a next door 
neighbor, in bed. His condition was what I would term shock; his pulse 
was very rapid. His extremities were beginning to get cold. Showed 
evidence of a gun-shot wound in the left temple region. His clothes 
very bloody. There was a penetration of the skull just in front of the 
left ear a t  this point (indicating) about the size of a dime; the bone was 
detached but not broken away from the point of penetration; gun shot 
had penetrated left side of head from upper portion of the neck to the 
top of the head. The shots entered a t  an angle of about 15 degrees- 
very little more than that. I can show you better than I can tell you- 
about like this (indicating) : entered so that penetration was upward. 
Larger number of shots seemed to havc entered this part than any other 
place. I t  was the left temple region. Just about a quarter of an inch 
in front of upper insertion of left ear and above the zigmoid-that is the 
process of the temple bone, which meets the pro2ess of the maxillary 
bone outside of the skull. Found one bruise on left costal cartilage near 
junction of the cartilage with ninth rib; there was a small bruise about 
an inch and a half in length, as best I can remember. Another bruise 
just below that smaller, about half the size of first. They were the only 
bruises, unless they were masked by these gunshot wounds. The wounds 
were on the left side; I believe he mas conscious, partially conscious, I 
would say. Think he remained so about thirty minutes; did not regain 
consciousness afterwards that I know of. Died on the following Wed- 
nesday after shooting. Saw him after he was dead. Think he died of 
meningitis as result of gunshot wound." 

Cross-examination: "From character of wound, the probable position 
of person who fired the shot with reference to the body was at a point 
opposite the left side of the man's head. Shot seem to have entered 
direct, going slightly up. Probed some of the shot wounds, but not the 
inter-cranial wound, one inside the skull. No powder stain on pcrson 
that I noticed. Impossible to tell just how many shot struck him. A great 

many, though, not a few. At a place indicated shot seemed to 
(649) have gone in a wad; others just single shot wounds. Outer table 

of skull was broken. Dr.  ,Jones made an incision in the scalp 
just a t  base of posterior extremity of left parietal bone, the hone that 
makes up the vault of the skull on the left side. Found outer table pene- 
trated; did not ascertain whether shot entered brain at that point- 
probably they did. Largc one of wounds or bruises on body, about an 
inch and a half long, nearly inch wide; small one near inch square, ahout 
two and half inches apart. Skin what we term graeed; bruised, but not 
broken enough to bleed-bruised in a scratchy way. Appeared to be same 
clothes on him when shot. Xoticed no break of garment where bruises 
were. I said yesterday he was partially conscious-best I remember. 
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Don't remember using term semi-conscious. Semi-conscious means par- 
tially conscious, and may mean more or less conscious. There was some 
consciousness-enough to cause man to speak when asked certain clues- 
tions. I stated that in half hour of consciousness he had gone to stay, 
so far as I know. Shot had penetrated the brain and death resulted 
from that. Lower shot had penetrated the brain. Had  gone upward a t  
some kind of angle through the skull cavity, very slightly upward. At 
two places shot went in bunches. Place in front of ear was larger hunch; 
hole cut about the size of a dime." 

Mrs. Cyrus Jones, widow of deceased and witness for the State, testi- 
fied: "Live a t  Swansboro; saw my husband after dark after he was 
shot, close to an hour after he was shot; he was unconscious; was notified 
a t  my father's about a mile from the village. When I got to him lie was 
conscious, but I was overcome and unable to go to him for about 25 or 
30 minutes, and when I then saw him he was unconscious. Couldn't 
say he regained consciousness before he died. Sunday afternoon ap- 
peared to be somewhat conscious. Witness details reason why she thinks 
consciousness may have returned to him. He died Wednesday a f t e ~  
dark, around eight o'clock, after Saturday on which he was shot. Right 
around two o'cIock on his return from lllaysville he left about $85 with 
me, on day he was shot, and kept $10. He mas in the habit of bringing 
money from Maysville and leaving i t  with me when he got checks cashed 
for people or he mould give it to then1 a t  the postoffice when they lived 
in the village, or would leave it with Rlr. Davis. He was mail carrier 
and ran automobile for hire. Frequently carried money for people to 
Rlaysville and back. Got checks cashed for people in the village right 
often. I suppose this was generally known in that section." 

John Midgett, witness for the State, testified: "Live at  Swansboro; 
knew Cyrus Jones; saw him afternoon of 5 August somenrhere around 
seven o'clock. MTas eating supper; heard a car pass going in, heard some- 
body hollering, and jumped up and ran to the door; looked down road; 
jumped out and ran down there and then saw it was Mr. 
Jones, and I ran up to him and said, 'Cy, what is the matter?' (650) 
(Each defendant objected and excepted to the question and 
answer and each part of the answer separately.) He  says, 'I am heat all 
to pieces. Take ine and carry me in the house and get a doctor. There 
ain't no chance for me.' I took him out and carried him to my house 
and asked him, 'Cy, who beat you?' (Each defendant excepted to ques- 
tion and answer.) He said, 'Collins, Williams, and Dove.' I said, 'Cy, 
what did they beat you about?' He said they m7ere taking his car. I 
asked him where he wanted to go, and he said 'To your house,' and I 
carried him and set him on the bed and he called for water and I gave 



it to him and he spit it out. Told me to get the doctor for him, take him 
out of the car and to tlie house and get him a doctor, and that there 
was no chance for liim. I got Freeman to go for the doctor, who was 
there about twenty minutes after I took him out of the car. Before I 
asked him who beat him up, he stated there was no chance for him. 

"Q. Who did he say beat him up, if anybody? (Objection and excep- 
tion by each defendant to the question and the answer.) Witness an- 
swered, 'Collins, Williams, and Dove.' He remained in my liouse until 
he died; was conscious when tlie doctor got there. Lived about twenty 
yards from me; died Wednesday, sewn minutes after eight o'clock fol- 
lowing 5 August." 

Cross-examined, the witness testified: "His sttttement to me about 
who shot him was made about seven o'clock. I told i t  that n i g h t d o n ' t  
know exactly what time nor to whom. Don't remember whether I told 
it to the first people who came. \Vhen I first asked li in~, he said Collins. 
Don't know how many Collinses in that neighborhood, nor how many 
Doves. Some people call him Willie 'Collins,' and some call him Hardi- 
son. Knew his name only as Collins up to the shooting. Told crowd 
there what the sick man had said. Don't know t h ~ t  I told it as soon as 
I got there. Went with the crowd tliat night to try to ferret out things. 
Went to John Dove's twice. Went first and examined guns--found notli- 
ing wrong, none of Dove's guns had been shot. Went back the second 
time and took Frank and Fred Dove down before the mayor, and guess 
the mayor examined them separately, and examin2d whatever evidence 
they could get. The boys then went back home and were arrested later. 
I went with them to George Williams' house that night. They examined 
the guns and found no gun there tliat had been shot; found only one gun. 
We examined Dove's, Williams', and Jimmie Harper's houses that night 
and found no freshly shot guns. JT7e examined the guns. Harper and his 
son Henry came to the door a t  his liouse. I think they examined colored 
people's houses all around there that night after the wounded man had 
told me what he told and after I had told i t  to others. There was in the 

neighborhood at that time John Dove and his brother and his 
(651) son Jimmie and Frank and Fred Dove, a1 of them and the old 

man were there. We went to John Dove's brother's house the 
night of the shooting. He  lives about 350 yards from tlie place of the 
killing, I suppose. Suppose John lives something lik13 half a mile-maybe 
nearer a mile. I guess Frank and Fred lived with John. Was only with 
the crowds that went to Dove's and Williams.' I declined to talk with 
counsel for the Doves about the matter after I had been subpenaed by 
them. The reason was I didn't want to tell about i t  until I got on the 
stand where they could all hear. Was not under supcena by State a t  



N.C.] SPRING T E R M ,  1923. 685 

that time, but was subpcenaed by the defendants. Time Jones made the 
statement that he was done for, was before taken out of the car. I told 
the solicitor what I knew about it before that time." 

R.  W. Freeman testified: "Live a t  Swansboro; saw Jones on evening 
of 5 August; was down town and coming back home, got right to the 
gate. M y  wife came and said son~ebody hollered in distress, ran down 
the road, and got in a few step of him, and John Nidgett asked me 
to get the doctor, and said Cy was beat all to pieces." (Defendants, in 
apt time, objected on the ground it was hearsay; overruled; each of the 
defendants excepted.) Court said: "What the witness has testified to 
is not substantive evidence, but is to corroborate the witness John Mid- 
gett. If you find it does so, you being the judges." Witness further testi- 
fied, "I got the doctor as quick as I could; Cy told the doctor that if 
they didn't do something for him he was gone." 

"Q. What other statement did you hear him make?" (Objection by 
defendants: overruled, and defendants excepted to the question and 
answer.) "A. He said Collins and Dove murdered him or beat him. 
This was before the doctor arrived. He  was in the house sitting up on 
the side of the bed. I heard his brother ask him who did it." "Q. TThat 
did he say?" (Objection by defendants to question and answer; over- 
ruled, and defendants excepted.) "He said Collins. Tha t  is all he said 
that time. His condition was very bad, bleeding. Looked like he had 
been beat to death and shot. The car was shot and bloody. The cross- 
bars of the car that hold the top had been shot, and I think some shot 
had penetrated through the top. Nothing the matter with the car except 
the shot through the top and cross-piece, cxcept it was bloody all over 
the seat; pretty near a quarter inch deep in blood. There must have 
been a gallon or more blood in the car. Also saw two puddles where he 
was shot. This was next day. M u ~ t  have been a half gallon a t  each 
place. Was blood on the inside of the car and indentation of the brace- 
two puddles of blood on the outside. Brace looked like some solid wad 
had struck i t ;  like two or three shot might have gone together. Brace 
kind of battered up. Was there in five or ten minutes after Jones was 
taken to Midgett's. First heard of it 50 or 75 pards am-ay. I 
ran to it. Think Jones was conscious. Am not a doctor. Couldn't 1652) 
swear he was conscious. Itlust have stayed an hour before I 
went home; was there off and on till one or two o'clock. Didn't see 
bruises on body." 

I. E. Rogers testified: "I live at  Swansboro; saw ,Jones night of 
5 August; first saw him sitting on his bedside a t  John Midgett's with 
his head hanging over, moaning and groaning-bloody all over-looked 
like he had been terribly beaten. (Exception.) I sat by him and said, 
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'Cy, what is the matter with you? Who's been beating you up like this?' 
He says, 'Collins and Doves.' (Each defendant in , ~ p t  time objected and 
excepted.) He  said, 'I wish somebody would run my car in the garage. 
It is out there in the road and somebody might run into it.' It wasn't 
but a little while before the doctor came. He said, 'Doctor, if you don't 
do something for me I shall die.' " (Objection to above by each defend- 
ant, and exception by each defendant.) The witness further testified: 
"I think Mrs. Freeman and Mrs. John Midgett and maybe Richard 
Freeman were there. He was in Mr. Midgett's houc,e. Saw him next day, 
Sunday, pretty low and unconscious." 

Willie Hardison, witness for the State, testified: "My name is Willie 
Hardison. Knew Captain Jones nearly two years. Captain Jones hasn't 
taken me to Marines. I have only been there once and came back 
with Hash Bell and his wife and two other men." 'The witness had been 
asked if Captain Jones ever took him, Frank Dove, Fred Dove, and 
George Williams to Marines prior to 5 August. Eleing asked what the 
defendants said to him with reference to Cyrus Jones leaving then1 a t  
Marines, said, "They told me that they had i t  in for him and were going 
to get him; that George Williams, Frank Dove, F13ed Dove, and Henry 
Harper told him that, two or three weclks before Jones was killed. They 
said he carried them down to Marines to a dance and left them, and they 
had to  get some one to bring them back; told me at church on Sunday 
two or three weeks before he was killed. Told me nothing else but that 
they had it in for him and were going to get him. I saw them after 
that, maybe Sunday, when I went to church and Sunday School. Didn't 
see them subsequent to that when they had a coriversation relative to 
killing Captain Jones." Being asked by counsel, "Did you meet with 
them a t  the tobacco barn? Now just go ahead and state to the jury all 
you know about Fred Dove, Frank Dove, and George Williams being in 
the plot to kill Captain ,Jones." Witness answered, "They didn't tell me 
anything about a plot to kill him; just asked me to ask him to take 
them to Stella to do some trading." Witness being further requested by 
counsel for State, "Well, just go ahead and tell everything they said to 
you at the barn." Said, "I was at  the barn that evening when Nash Bell 
came from Greenville, and I came and told him I did not have any oil to 

cure tobacco with, and just before dark Fred Fenderson came 
(633) from Bear Creek and Nash Bed1 was fixing to go to town in his 

car, and he went with Fred and when he got back he called me 
and I went to the house, and he told me to come in and get supper, and 
I told him that I had had supper, and while I was there Frank Dove, 
Fred Dove, Cheevey TTilliams, and Red Harper and Henry Harper 
came there, four boys." The court: "What Williams did you say?" An- 
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swer: "George Williams did not come there to the house. When I went 
back to the barn, George Williams was there a t  the barn. No one but 
him was there. He  and I sat down and drank some wine, and he said 
he wanted me to ask Captain Cyrus what he would charge to take four 
head up to Stella to do some trading, and he asked me to loan him the 
gun, and I said I would, but didn't have any shells, and he said he 
had to hurry back home and go to  a lodge meeting. I told him he need 
not hurry, and he said he had to go home and put his clothes on, and 
he went, and directly I heard a car leave and Frank Dove, Fred Dove, 
and Henry Harper came out there, and Frank Dove asked me to ask 
Captain Cyrus, and I said I would, and they sat around there talking 
and wanting me to go back to thc house after some wine, so they sat 
around there a little while and then went on home. I stayed a t  the barn 
all night curing tobacco. Next morning I went to Simon Bruton's after 
some shoes and returned after mail came in and went to Swansboro 
and to the mill and came back, and Captain Cyrus came around the 
corner and drove up after some gas and went in postoffice, and a man 
came behind him and wanted gas and he had to move his car, and I 
jumped on the running board and told him that George Williams asked 
me to ask him how much he would charge to take four head up to 
Stclla to do some trading, and he said he was going to llaysville for a 
man and it would be pretty late before he got back-somewhere he- 
tween six and seven o'clock-and he went on and I  vent up home with 
him and got out, and that evening I carried the gun down to George 
Williams' house right open on my shoulder-ahout three-quarters of :I 

mile. I went to the church housc, was sexton of the churrh, and d i r ~ r t l p  
after I got to the church Frank Dove came by with horse and buggy 
and I jumped in and took my can to get some oil d o n  town, and Frank 
said he would carry the horse back, so that evening, about an hour 
after they had gone, they all came back to the church, George Williams, 
Frank, Fred, and Henry Harper. They told me when he came to bring 
him on up there to Dr.  Blount's road, a little road that leads up there by 
Sanders'--and they would be up there by that little field when I got 
up there. About that time Captain Jones came by and had one inan with 
him, and the preacher came along after that and I shook liandf with 
him and told him I mas going up the road there by Dr. Blount's, and 
I n-ould overtake him; so I got into the car with Captain Cyrus and 
went on up there not quite a hundred yards. I was the only 
one in there with Captain Jones, and there were four head of (654) 
them when we got up there-all but Henry Harper, so I backed 
out, knowing there were four of them, so I said being as there were four 
of them and they were loaded I would go on up there to my road and get 
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out;  so George Williams got in front and the two Doves behind. I got 
in with them, and when they got to my road they put me out and then 
they hadn't gone far when the car stopped and I hadn't left this road 
and I went up there and asked where the boys were, and Captain Jones 
said they had something to drink and had gone in the woods. They had 
left the car and gone in the woods, so I went around there in the uwods 
and when I got down there they handed me the gun-George Williams 
did. The Doves were right there. The Dove boys said, 'Go and shoot,' 
so I up and shot the man. I t  was right in the woods and when you step 
from the car track you are right in the woods, and lie leaned over on the 
left side and Frank Dove grabbed him to keep him from hollering. 
George Williams was standing up there by him, and I got scared and 
ran and overtook the preacher. I went on by  the path I was going before 
and on home. I carried the gun on until I got nearly home and hid 
the gun-threw it in the woods. Got it that night. Carried it home 
that night. When I started to run, after Captain Jones was shot, they 
told me not to tell it, that it would ruin their lodge. They said it several 
times. I was running. George Williams said i t n o t  to tell i t ,  that it 
would ruin the lodge. They told this six or seven times while I was 
running, before I got to my road. Don't know where I got the shell 
that I shot him with. Gun was loaded. Not loaded when I gave it to 
George lT7illiams. I didn't have but one shell and shot that shell that 
evening over in the field a t  a crow. The shell had been in the house a 
good while. Nash Bell got i t  down a t  Marines a good while before- 
was old and couldn't see any figures on it. Boys said they wanted 
Captain Cy to carry them to Stella-some fifteen miles from the church, 
I reckon. Been down there two years lacking about two months. Came 
from Belgrade. Was driving a log wagon out there and Nash Bell took 
me in, as I had no father and mother. Didn't start from Swansboro 
with Captain Jones-got in with him there a t  the church, where I was 
cleaning up-colored church about a quarter of a mile from where the 
shooting took place. Boys waited for me somewhere around half the 
distance, not quite half. Boys were waiting a t  the field Dr.  Blount 
lives in a t  one edge of it. Right on the front there is a little woods and 
the field between, and as you leave the main road it goes on out where 
a little road goes through back of Dr.  Blount's houa: and comes out here 
by his g a t e M r .  Harry Stanley's. There is no houso between the church 
and the field there a t  Dr. Blount's. After you leave the church there 

is another little field on the road besides one I talked about. No 
(6%) house on it. Somewhere around 75 yards t~ Dr. Blount's field. 

Uncle Lias Ambrose's house is first. When you are coming 
down towards the church you get to his house in the field before you get 
to Dr. Blount's field. When you are going out from the church towards 
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where the killing took place, you first come to a little field. There are 
fields on either side of the road, and you get to that field on one side of 
the road about three acres, and on the other side of the field about four 
acres. The three-acre field is on the back side of the church from main 
Swansboro road. The church site right on the hill as you come from 
town. About 25 yards back of that church is the four-acre field on the 
right as you go towards the place of the killing, and on the left there is 
n three-acre field, and then you go on, and these boys were right a t  the 
corner of this four-acre piece. Didn't pass any house from church to 
where they were. Uncle Lias' house not on that  field. Boys were standing 
right a t  the corner of this road that goes through by Dr. Blount's house 
and comes into other road. There were three boys there and four were 
to go. Those three and Mr. Jones were all in the car when we left that 
place, George on the front seat and all of us started together. First house 
passed was Clyde Sanders-not far, don't know exactly how far. Next 
house passed, George Williams'. I went with them about 50 yards be- 
yond George Williams' and got out of the car." Being asked why he 
got out of the car, he said, "I was going home. I didn't know there 
was anything like that up." Being asked, "well, as you didn't know 
there n7as anything like this up, why did you say that the Harper boy 
hacked out?" He  answered, "He backed out from going where he was 
going. I didn't stay long after I got out because the car went no ways-  
did not go anywhere. There is a crook up in the road, but they hadn't 
gone around that crook when they stopped. Went to the car because I 
thought they had a blowout or something. Don't know whether I had 
to go fifty yards or not. Didn't hear any b l o w o u t w e n t  up as soon as 
the car stopped. Found Jones sitting in the car. Others not there, but 
about half length of the court room out in the woods. Asked where the 
boys n-ere, and Captain Jones said they were out in the woods-had 
something to drink, and I went out there; found them fixing to shoot: 
kind of squatted with the gun cocked; pointing out in the bushes; didn't 
walk right up on them, kind of a path leading to where they were, I 
went bside them. Not far from them when they saw me-not right a t  
them. Had gun about to his breast, George Williams did; squatted 
down; handed me the gun already cocked, told me to shoot Captain 
Cyrus, and I said, 'I haven't got no harm against him,' and lie said, 
'Shoot the man or we will kill you and him, too.' I was on the side of 
them-about the same distance from Captain Jones as they were. They 
were all right in a bunch. Didn't hold gun long before I shot. 
Said nothing after they told me to  shoot. I was standing up (656) 
when I fired straight up. Sure didn't want to shoot him. I didn't 
back off and cover them with the gun and back up to Captain .Jones 
instead of shooting him, because there were three of them and they 
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could overpower me. I don't know what they had. They had their hands 
in their pockets. As soon as I fired we all went out of the woods, Cap- 
tain Cy fell over on his side-on his left side, the side he was shot 
froin. I didn't stay there more than a minute-said nothing to him; put 
my hand on him to see where he was s h o t p u t  i t  on his head. I didn't 
mean to kill the man. Fired to miss him and the wrong shot killed him- 
he didn't say anything. Frank Dove put his hand over Jones' mouth 
and I ran off. I left them a t  the car. Had to gc about three-quarters 
of a mile to get back home. Threw gun in the woods about 200 yards 
from Xash Bell's; threw off across ditch; got back to Bell's about dark. 
He and his wife sitting on porch. I got with premher. Hid gun before 
I got up to the preacher where I got on the main road. Preacher was 
ahead when I hid i t a b o u t  50 yards ahead. Hid gun because I was 
scared that they would put i t  all on me because I had the gun. Rea- 
son I didn't tell right away, I had been forced to shoot Jones, because 
I didn't know what they would do with me. Had gun in my hands 
until I saw the preacher, up side of my body swinging it. Carried it on 
illy shoulder when I went to George Williams', but was running and 
had i t  in my hands when I was returning. Had gun in hands when I 
left Jones' car-ran all the way till T saw the preacher; got to Nash 
Bell's after supper, about dusk dark. Preacher was taken on in kitchen. 
I didn't eat any supper; went out on porch awhile. Had been curing 
tobacco and had not slept, so went on out and to  bed. Had dropped off 
to sleep when people came to Bell's. Didn't hear them when they came 
up. Bell's wife standing a t  the front door talking. I heard them say 
Captain Jones was killed and they didn't believe I did it, but knew 
something about it. I remained in bed. They asked Nash if I was there, 
and he said 'No.' Nash thought I was gone; went back very quick. I 
didn't go to sleep afterwards. They didn't come back, but Mr. Clyde 
Pittman and others did. Don't know how long before they came back. 
After they left Nash Bell asked me if I knew anything about i t ;  I 
told him no. I didn't borrow the gun from Nash; :[ lived there and had 
the gun a t  the barn-carried i t  up to Williams' Ii'riday evening about 
three o'clock. Nash asked me where his gun was. l told him out a t  the 
barn leaning against the arch-barn about 20 yards from house. H e  
went out and returned, said gun wasn't there; told me to get it pretty 
quick. I went and got it. About ten or fifteen minutes afterwards second 
crowd came. I was upstairs again and in bed when they came the second 
time. They told me to put on my clothes and come downstairs. High 

sheriff, Mr. Clyde Pittman, called me down; didn't put on 
(657) same clothes I had taken off that night because they were wet 

and lady didn't want me to leave them on the floor, so I took 
the clothes, pair of overalls, off; put on pair of dry pants; changed 
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shirt; it was wet, too. I was wet through with water; little blood on 
the overalls; I hadn't even seen i t ;  say blood was on leg of overalls. 
I didn't know i t  was there. They showed me a little blood on the cuff 
of my sleeve. Mr. Henry Jarinon did this and went upstairs and got 
thc shirt. Some of them did this, didn't get overalls. When they brought 
shirt down and out to car in road I was there. They asked me if it Tvas 
my shirt; I said yes. They asked me where I got the blood. I told them 
I rcckon I had squashed a mosquito. Blood was on the cuff. I explained 
the blood on the overalls by my having stepped up on the running 
heal-cl and getting it on them. I hadn't seen that, though. They took me 
off-carried me to white folks' schoolhouse. Don't know all the crowd, 
hut there was Henry Jannon and the high sheriff. They asked me to 
tell them, and I told them I didn't know anything, and some of them 
were hollering, 'I wish we had a piece of rope,' and some said, 'Here 
i q  an inner tube, wonder can't me hang him with that?' Some men shot 
down by my feet and somebody hit me, and they said they didn't want 
to l ~ u r t  mc that way, and took me to a log and said, 'Now, boy, tell the 
truth about it,' and I said I didn't know what to tell, and they put me 
across the log and little Henry ,Jarmon said, 'That isn't the way,' and 
lie got me down and they hauled off and hit me about four times, and 
somebody hit me with a stick. I don't know who i t  was, and I told them 
the names, and they said, 'Well, you ought to have told us that a t  first,' 
and they went and got the other ones. They carried me back and two 
cars stopped a t  a man's house and the car I was in went on down to the 
church again. Handcuffed me to  the steering wheel and left a man there 
with me. I didn't tell them anything; just told them the othcr three, and 
they went back and got them. I did not tell them anything about who 
fired the gun then, but I did after I got to the New Bern jail. Talked to 
the high sheriff, this man here (points out Sheriff .J. D .  Williams of 
Craven County). He's first man I talked to besides the boy that was in 
jail that I talked to that night. Sheriff of Craven took me out in the 
room and asked me and I told him. Told him the same thing I told 
when I went out there and he asked me my age, and I told him fifteen 
ycars, and he asked if I had any living father and mother and I said 
'No,' and he said, 'Just as a matter of business, go ahead and tell me 
about it.' So I told him these boys asked me to ask Captain Cyrus his 
charge to take four head up to Stella to trade, and I asked him, and 
lie said have them ready between six and seven o'clock and he would 
come back, so they came back by the church and told me they 
were going up the road apiece. We went up there and I got out (658) 
a t  my road and the car stopped and I hadn't left the road, and 
I went up there and asked him where the boys were, and he said, round 
there in the woods, and I went over there in the woods and they handed 



692 IN THE SUPREME COURT. [I85 

me the gun and told me to shoot the man, and I said I didn't have any 
harm against the man, and they said shoot him, and I up and shot him, 
and went out in the road where the car was and stayed there about a 
minute and jumped and ran. I talked to somebody in Onslow jail about: 
it. I did not tell the truth about it-was scared to tell anything. Don't 
know who i t  was in Onslow jail. Little Henry Jarmon and some more 
of them talked to me. I talked to Mr. Pete Smith and Mr. G. W. Jones 
before I went to New Bern; told them George Wililams did the shooting. 
On the way told them I carried the gun to  George Williams' house 
before the shooting; didn't tell them I carried the gun into the woods 
and hid it. Didn't tell Mr. Jones and Mr. Pete Smith that I took the 
gun out in the woods and hid it. Didn't tell Mr. Jones and Mr. Smith 
that in jail, but did tell them Williams did the shooting. Same man 
that was with Mr. Smith in jail went, with me and the high sheriff to 
New Bern; don't remember his name. I told that man on the way to 
New Bern that I did shoot him, and told him I fl:lt better after I told 
the truth about it. Was not with Mr. Cyrus Jones right often about 
Swansboro, only one time, the day of the killing, going out from 
Swansboro home, about two o'clock. Went home as he was going hack 
to Maysville after a man on the late train; had understanding with 
Nash Bell I was going to buy his car, after cotton came off in the fall; 
was to make a cash payment of a hundred dollars when we sold cotton, 
if i t  brought anything. He  gave me an acre and I had rented an acre 
from his father and planted cotton and sweet potatoes. I had helped 
make the wine Naeh Bell had there. I know Frank: Humphrey, not Jim. 
Loaned me 50 cents one time, which I paid back in a piece of meat. 
Don't know exactly when. Tried to borrow a dollax more from him and 
he wouldn't loan i t  to me, about a month before the killing. Didn't offer 
to sell him whiskey, because I had none t o  sell. Didn't try to sell Mr. 
Dick Freeman any whiskey, did not say that  I had any whiskey out 
back of Pittman's field." 

Cross-examined by Dove's counsel: "Since they put the stick on me, 
I have told the thing only two ways-one to save my life until the court, 
that George Williams did the shooting. Told in the presence of Sheriff 
Williams and counsel of Doves the same thing I '9ave told today. Said 
it was done with the man's gun I stayed with; said i t  when I carried the 
gun to George IVililams' house. Neither of Dove boys ever went off 
~yi th  me on trip to Marines. Never knew either cf them to go on trip 
with Captain Jones; only what they told me. Never knew either one 
to do that. Told you that Frank Dove, Fred Dove, George Williams, 

and Henry Harper got me to see if Mr. Jones on Saturday 
(659) would take them to Stella to do some Irading. Didn't swear 

yesterday in my trial i t  was to Maysvilie. Am certain I said 
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Stella, and say Stella now. George Williams had the gun when I \vent 
out, and handed it to me. There wasn't any gun going up there in the 
car, when they left me. When they put the paddle on me, I told that 
other folks were in it besides myself. They told me they knew I w a ~  
in it, and it would be better for me and easier for me if I in~plicated 
other people. I told them I did not know anything about it. They put 
me across a log, face down; two men took hold of my feet. I would not 
respond. They beat me with a stick before I told them what I did- 
hit me four times with an inner tube, and once with a stick; then I 
told them what I told, and aim telling now. I had been down there 
before the mayor that same night and a t  the same time Frank, Fred, 
and George Williams were before the mayor. Also Baynor Blackwell 
was before the mayor. They examined me privately and listened to 
the witnesses. They didn't turn me loose-turned the other boys alooce 
I hadn't implicated them. Don't know why I didn't tell them tlien- 
other boys were in it-was scared to tell anything. Nerer told in the 
presence of Larry Stanley or others that I hid the gun out there where 
he was killed, nor that I dragged bushes nor put some pinetops on the 
road so I would know where to stop and know where the gun was, 
nor that I hid gun out by the fence and told George Williams where 
to get it. I just told what the boys told me about Captain Cyrus rarry- 
ing them off and not bringing them back. Just wanted people to believe 
what was right. The lodge alas the Knights of Gideon. Dove boys not 
members-old enough but hadn't joined. Williams was a membcr. Knen- 
that Captain Cyrus carried money for other people because he cashed 
check for me and Nash Bell's wife once, didn't know how much hr 
carried. He  was a inail carrier. Was not in store tha t  afternoon whcn 
he paid for gasoline. Got his gas outside and went in the store with 
a crowd of people to pay for it. Didn't see his money at the postoffice 
that day. M y  oldest brother killed my father, I couldn't even walk or 
talk. I was convicted hem yesterday of murder in the first degree; 
went on stand in my own behalf-swore I was forced to shoot Captain 
Cyrus. The boys were over in the woods some little distance from the 
road. I went where they were. They made me shoot him I told them 
he had done me no harm, and I didn't want to  shoot him. Captain 
Cyrus could hear good, but wasn't near enough to hear. Could hear all 
right, and had good eyesight. Front of car was t u n e d  towards Maysville 
away from church; left these three boys a t  the car, which was right 
in the road. When I shot, Captain fell over the door of the car towards 
me--bIood came out. I went and left the other boys there; Frank Dove 
holding his mouth; my hand must have been mighty close 
to the blood. Did not hide my clothes. Threw overalls out on (660) 
the porch, not in the box. Put shirt in the back porch, not 
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with overalls. Threw gun in bushes, and while in the act of getting back 
in road, I called preacher and he looked back anc said something to me. 
Gun was broken apart. This done just as I was coming out on the main 
road, just before I got to the preacher. Just running along with it from 
killing to there, was in my hands while I ran past Graham's. Saw 
nobody a t  Graham's and saw nobody a t  Sanders' while going to where 
I shot Jones, nor anybody a t  George Williams' while going; between six 
and seven o'clock when I went by Williams'. Wasn't any time from 
time I left church till I got back where I met the preacher. Did i t  in 
a hurry-was scared and ran. When I left two were standing up and 
Frank Dove was holding his mouth. They came out of the woods; 
halfway from here to the door, stood up there by him. I beat the crowd 
and left them standing there. Bought shell evening he was killed from 
Mr. Bartley a t  Swansboro. Nobody acting as my Lawyer till Mr. Bender 
was appointed. Man unknown to me talked to me a little about the 
matter in the room yesterday. When counsel for Frank and Fred Dove 
came to see me in Craven jail, they told me tha t  they didn't represent me 
and for me not to tell anything that would incriminate me. Was not in 
the Holland road talking to two girls when Eugene Graham came along 
on Saturday afternoon of murder. Didn't try to  get two girls to go to 
church and help me to  clean up in a hurry. When I was going out 
there that afternoon didn't think any harm was going to be done to him. 
Thought they were all going off on a nice trip. Didn't have remotest 
idea any harm was going to be done him. Didn't tell people I told 
Captain Cyrus I was going to get wine out there in the woods. I did 
tell Captain Cyrus that  morning that the two Doves and Williams 
wanted him to take the trip. They wanted to go to Stella because they 
didn't have the quality of clothes a t  Swansboro they had a t  Stella. 
Stella was not on railroad, nor ocean, but on a creek. More suits of 
clothes there than a t  Swansboro. Big stores there, I don't know owner. 
D o  not deal in Stella. Told Mr. Fred Pittman the night they questioned 
me that  man I got in the car with a t  church was a stranger and I didn't 
know him-told a lie because scared and didn't know what they would 
do with me. Just told that George Williams did the shooting to save 
my life till court. Am now telling the same story I told on the stand 
yesterday. Stated on cross-examination yesterday that I said George 
Williams did the shooting. Haven't talked with the solicitor about it, 
not to counsel for State, till I got on the stand. I think the man in the 
rooin with me yesterday was Mr. Woodus Kelluln. The man I stayed 
with sent to the Secretary of State and procured a Ford automobile 
license in my name, because I was to buy the car when cotton came off. 
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He got i t  in my name so when I bought the car the license 
would be on it. Don't know how long it was before the killing. (661) 
Signed Nash Bell's name to  paper without his authority and 
got some money. H e  afterwards paid i t  to  keep me out of trouble. Cap- 
tain Cyrus had the new Ford a little while before he was killed; don't 
know how long. Had seen his new Ford one day out a t  church before 
day he was killed. I told Captain Merritt the night they had me down 
there before mayor that I had on the same clothes that I wore during 
the day, and he told me I was a liar, that I had on blue owralls and 
shirt and a straw hat when he saw me a t  work. I carried the shell home 
I bought from Mr. Bartley. Didn't give i t  to  George Williams when I 
gave him the gun. It was a t  Nash Bell's when I left there. I left the shell 
there. Nash had i t ;  got i t  after murder was committed. I had it in the 
pocket of my overalls; was a new shell; the one you have is the same 
one." 

Captain Merritt testified: "I live a t  Swansboro; knew Cyruc. Jones; 
was with him afternoon of 5 August from Belgrade to Swansboro, 
bringing me home in his new car. I was sick, and as we went he slowed 
down just before we reached the colored church, and I thought it mighty 
$trange, and after slowing down he went a little further and slowed 
again, and directly he stopped and saw that  boy." (Pointing to Willie 
Hardison.) Q. "You can tell what he said to that  boy." (Objection 
by the defendants, and admitted by his Honor only for the purpose of 
corroborating the witness Willie Hardison). A. "Willie Hardison said, 
'We are ready, we are waiting for you right now.' " (Defendants ob- 
iected and excepted to each part  of the answer severally.) Witness testi- 
fied further: "Hardison was standing on the colored church grounds. 
Captain Cyrus drove on and put me out and turned around and went 
on back; took a straight course in the direction Willie Hardi- .on was. 
I went to the place where Mr. Jones was shot the next day. It was 
on the road that turned up there by the church; I never went u p  the 
road a t  all-just rode on by the church. It is off the main road on what 
is known as the Belt Road, I guess. I didn't wait up there often. I didn't 
see either one of the defendants, Williams and Doves, up there when 
Captain Jones brought me. Have known the defendants Doves ever 
since I have been around there, some 40 years, I think. Am not referring 
to the boys, had no dealings with them, was referring to their father, 
John. His character is good so far as I know. They have chartered my 
boat and I have had frequent dealings with the older ones; not acquainted 
with the reputation of Willie Hardison." 

There was other and volumnious testimony tending to show the guilt 
of the defendants, and each of them, and that they conspired and acted 
together a t  the time of the homicide to murder Cyrus Jones, and that 
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Hardison had the gun, and shot Jones, the other defendants 
(662) being present, aiding and abetting and encouraging him to do 

so, the shooting being from ambush. 
The evidence for the defendants tended to show that they were not 

a t  Marines with Cyrus Jones, and had no feeling against him or resent 
toward him, and no reason to murder him, and .;hat they did not kill 
him or assist in doing so, not even being present when i t  was done. 

Upon this evidence and the dying declarations of the deceased, the 
jury convicted all of the defendants of murder in the first degree. De- 
fendants appealed from the verdict and judgment. 

Attorney-General Manning, Assistant Attorney-General rash,  I. M .  
Bailey, and McLean, Varser, McLean & Stacy for the State. 

B u f y  & Bay for defendant Williams. 
Ward & Ward for defendants Frank and Fred Dove. 

WALKER, J . ,  after stating the facts: This case was carefully tried, 
and the rulings during the course of the trial were well considered and 
made with strict regard to law and procedure. 

The charge of the court was very full, learned, and explicit, and was 
perfectly fair and just to all the defendants, being, if anything, rather 
more favorable to them than they had any reason to expect. The jurors, 
if they heeded it, which they seem to have done, could not possibly have 
mistaken its meaning and significance. The contentions of the respec- 
tive sides were very fully arrayed, nothing material or of importance 
being omitted therefrom. The law of Ihe case was explained to the jury 
with great care and correctness, and the statute fully complied with in 
this respect. 

Upon the evidence, including the dying declarations of the deceased, 
the jury convicted all of the defendants of first degree murder, that  is, 
Williams and the two Doves, Hardison having be1.n before convicted of 
the same crime. 

Upon exceptions reserved by the defendants they appealed to this 
Court, and now ask us to review the entire record, so far as indicated 
by the specific exceptions, which we will now proceed to do. 

I t  will be timely and appropriate a t  this stage of  the opinion to  repeat 
with some degree of fullness what the learned judge stated to the jury, 
in his charge, with reference to the dying declaration of Cprus Jones, 
as the competency of what is called "his dying declaration" should be 
finally settled before proceeding further to discuss the case in the light 
of the evidence. It is as follows: "There has been admitted in evi- 
dence, gentlemen of the jury, testimony tending to show statements made 
by Captain Jones, which the State contends were rnade in the fear of his 
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impending death. The law of North Carolina is that  such 
statements are admissible upon the ground of public policy, one (663) 
reason being that the victim and the perpetrators of the crime 
are often the only persons present, and our Court holds that such testi- 
mony does not violate the bill of rights, which gives every man the 
right to confront his accuser, and I instruct you tha t  the rule is that 
the declarant must have been dead a t  the time declarations were given 
in evidence, and that the declarant, a t  the time he made the declara- 
tion, must have been in danger of impending death, and that he must 
have been in full apprehension of such danger. It is alleged and ad- 
mitted that Captain Jones was mortally wounded on 5 August and died 
on 9 August. The State contends that a short time after he was wounded 
he was in actual danger of death, and that he was in full apprehension 
of such danger, and that he declared there was no chance for him, and 
that those responsible for his condition were Collins, Williams, and the 
Doves. And I instruct you, gentlemen, that you are the judges of the 
weight you will give to such statement and the credibility you will 
give the witnesses who testified to it. I further instruct you that i t  is 
your duty to receive the statement with care-carefully, but not super- 
stitiously, remembering there was no cross-examination a t  the time i t  
was made by the deceased." The allusion to the dying declaration could 
not hare been better expressed or stated, and is but one illustration 
among the several of the intelligent manner in which the cause was 
considered and tried. The criticisms of the defendants' learned counsel 
are entirely inadequate to any successful challenge of the correctness 
of the learned judge's charge as to the dying declaration. They are 
founded upon pure conjecture as to the probable state of ,Jones1 mind 
a t  the time its was made, and as to his semi-conaciousness, and his being 
plied with leading questions, if he made any response to them a t  all, 
thus being led easily to his conclusions of fact relating to the circum- 
stances of the assault upon him by the prisoners. 

Reviewing the various exceptions taken to  the judge's rulings and to 
his charge, we find none of them that is a t  all tenable. I t  mould be 
idle and useless to discuss them seriatim, as  each and every one of them 
is manifestly without any solid or genuine merit, and yet we do not 
feel that in so important a case, involving the lives of three men, and 
possibly four, me should fail to  make some more specific reference to 
them than we have already done. We will therefore consider the pris- 
oners' exceptions with some more particularity, though not taking them 
up one by one. 

Counsel for the defendants move the Court for a new trial on the 
ground of newly discovered evidence, because of the fact that one of the 
witnesses has changed his story of the crime since the trial. If there 



is any particular virtue in the changed statement of the witness, i t  should 
be addressed to the executive and not to the judicial branch of 

(664) the Government. However, counsel for the defendants take ad- 
vantage of the opportunity afforded in a motion for a new trial 

to present to the Supreme Court, in the form of a.1 affidavit, his version 
of the whole matter, including the conduct of the court, the conduct of 
counsel appearing with the solicitor, and the conduct of those in attend- 
ance upon the trial. The Assistant Attorney-General directs our attention 
to the fact, which he affirms and relies on, that some of the statements 
set out in the affidavits filed with the motion for a new trial, because of 
after discovered evidence, are new and heard for the first time when this 
motion for a new trial was entered. It is a well settled proposition of 
law that this Court will not grant a new trial in cr'lminal cases for newly 
discovered evidence, to say nothing of reversed evidence. The latest 
decision reaffirming this doctrine is in S. v.  Jenkins, 182 N.C. 818. 
This Court said in that case, by Adams, J.: "When the case mas called 
for argument the defendant's coun~el filed a motion for a new trial upon 
the ground of newly discovered evidence. The motion must be denied. 
I n  numerous decisions this Court has held that a new trial will not be 
awarded in a criminal action for newly-discovered evidence: and in 
8. v .  Lilliston, 141 N.C. 857, the Chief Justice said: 'So that point is 
settled, if the uniform practice of this Court and its repeated and uni- 
form decisions to the same effect can settle any1,hing.l 5'. v. Register, 
133 N.C. 747; S. v .  Turner, 143 N.C. 641; S. v.  Ice Co., 166 N.C. 403." 
And upon the question of nonsuit, or as to  whether there was any 
evidence to convict, the Court further said: "An issue of fact was thus 
joined between the State and the defendant, and the court properly 
submitted to the jury the question of the defendant's guilt. In  S. v .  
Carlson. 171 N.C. 823, i t  is said: 'The motion to  nonsuit requires that 
we should ascertain merely whether there is evidence to  sustain the alle- 
gations in the indictment. The same rule applies as in civil cases, and 
the evidence must receive the most favorable cor~struction in favor of 
the State for the purpose of determining its legal sufficiency to convict, 
leaving its weight to be passed upon by the jury.' " 

Exception one, defendants abandon. Exceptions two, three, four, six, 
seven, and eight relate to the challenge of jurors for. cause by the defend- 
ants, for that each of said jurors challenged had served upon the jury 
within the past two years. This special venire was drawn from the 
jury box with all the formalities of drawing a regular jury, and were 
summoned by the sheriff. C.S. 2326, provides that where the name of 
a juror is drawn from the box, i t  shall not be ground for challenge that 
he has served on the jury within two years prior 1;o the court a t  which 
the case is tried, and all the decisions of this Court are to the effect that 
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i t  is no cause for challenge that a special venireman had served upon 
the jury within two years. S. v. Carland, 90 N.C. 668; S. v. 
Whitfield, 92 N.C. 831; S. v. Kilgore, 93 N.C. 533; S. v. Starnes, (665) 
94 N.C. 973. 

In  the fourth exception, when the juror Frazelle was challenged for 
cause on the ground that he had served on the jury within the past two 
years, and this cause for challenge wa.: disallowed, counsel for the 
defendants undertook to perenlptorily challenge this juror without be- 
ing required to make i t  known in open court, so tha t  the other jurors 
mould not be affected or prejudiced by thc challenge, if made openly 
and in their hearing. The court promptly, and properly, we think, 
stated to the counsel that  if lie would challenge the juror peremptorily, 
i t  must be done in open court, and it would be allowed, but that  if 
counsel did not see fit to make the challenge openly, i t  would not be 
allowed. The disagreement between couniel for the defendants and the 
presiding judge as to what happenh is, of course, settled by the finding 
of t,he court as to what it wab which IW have stated. 

Exceptions nine, ten, eleven, twelve, fourteen, fifteen, sixteen, seven- 
teen, and eighteen are grouped in defendants' brief as relating to dying 
declarations. The only objection raised by the defendants in their 
argument is that the statement of the deceased should not have been 
received, for that they are very close on the line of demarcation, and 
that the deceased mas speaking, perhaps, unconsciously, and, undoubt- 
edly, responding to leading questions, if he made any responses a t  all, 
but the evidence seems to be to the contrary. The deceased had driven 
his car a mile and a half back to  Swansboro, and, before he was taken 
from his car, he told the witness Midgett that  he was beaten all to 
pieces; that there was no chance for him to live, and that Collins, 
Williams, and Doves were the responsible parties. There was no evi- 
dence that he lapsed into unconsciousness until later on in the night, 
after which he made no statements whatever. The statements of the 
deceased as to who shot him come directly under the rules laid down by 
this Court for the admission of dying declarations. S. v. Peace, 46 N.C. 
251; S. v. Whitt, 113 N.C. 718; S. v. Quick, 150 N.C. 820. 

The thirteenth exception is complained of on the ground that  i t  is 
hearsay, but there the witness Midgett was only stating to the witness 
Freeman what the deceased had said to  him, and, if hearsay, i t  is abso- 
lutely immaterial and harmless, because i t  is merely a repetition of what 
the witness Midgett had just testified to. 

Exceptions 19, 20, 21, 22, 23, 24, 25, and 26, taken to  the charge of 
the court, are grouped in the brief of the defendants and based on the 
ground that they form expressions of opinion. The judge, more than 
once in his charge to the jury, tells them that he has no opinion on the 
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facts, and the exceptions above enumerated are taken to the contentions 
of the State, as given by the court in charging the jury. If the contentions 

as given by the court were incorrect, and they do not appear so 
(666) to have been, the counsel for the defendants should have ob- 

jected a t  the time, in order to have given the court an oppor- 
tunity to correct any misstatement of the contentions of the State, if, 
perchance, he had made any misstatenlent of the same. All the decisions 
of this Court are to the effect that when the trial judge is stating the 
contentions of a party to the jury, the opposite party must object a t  
the time, if they would avail themselves of the objection in this Court, 
and if the party fails to object a t  the time, the objxtion is waived. S. v. 
Kincaid, 183 N.C. 709; S. v. Montgomery, 183 N.C. 747; S. v. Winder, 
183 N.C. 777 ; S. v. Shefield, 183 N.C. 783 ; S. v. Baldwin, 181 N.C. 789. 

The defendants could not have been harmed by the statement of the 
court that  i t  was alleged, and not denied, that Cyrus Jones was dead, 
because the evidence of witness after witness was to  the effect that he 
died on Wednesday night, 9 August, and never was any suggection made 
by the defendants that he was not dead. Hence, the judge was merely 
stating a contention of the State, which was uncontradicted by the 
defendants; and if error at  all, it was certainly harmless, and this Court 
does not concern itself with harmless errors. Hulse v. Brantley, 110 N.C. 
134; Alexander v. Trust Co., 155 N.C. 124. 

Exceptions 27, 28, and 29 seem to be abandoned by the defendants in 
their brief, and well might they be abandoned because in the court's 
charge, to which these exceptions are noted, his Honor tracked the lam, 
as repeatedly laid down by this Court, to the very letter. 

8. v. Whitson, 111 N.C. 695, answers the 28th exception, and 8. v. 
Baldwin, 152 N.C. 828, the 29th and 30th exceptions. I n  the last named 
case, Justice Hoke, writing the opinion of the Couit says: "Malice may 
arise from personal ill-will or grudge, but i t  may also be said to exist 
(in a legal sense) wherever there has been a wrongful or intentional 
killing of another, without lawful excuse or mitigating circumstances." 
This is implied or legal malice. 

Exception 31: As to this exception, the court was undertaking to 
define how malice may be shown, and again the court followed the rules 
of this Court in defining malice. S. v. McDowell, 145 N.C. 563; S.  v. 
Cameron, 166 N.C. 379. 

Exception 32: This exception seems to be abanjoned by the defend- 
ants in their brief, and properly so. 

Exception 33: I n  this exception defendants complain for that the 
court did not go far enough and sufficiently qualify the charge given. 
This is exactly what the court did do, for, after tell ng the jury that they 
should receive the testimony of the ddendants and their relatives with 
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caution and scrutiny, the judge uses this language: "If, after such 
scrutiny, you are satisfied they are telling the truth, i t  will 
then be your duty to give it as much credit as you gave the 1667) 
testimony of a disinterested witness." 

Exception 34: This exception is properly abandoned. 
Exception 35: Here again the defendants complain, for the first 

time, about the judge stating the contentions of the State. If, in stating 
these contentions, he erred, which it seems he did not do, the objection 
should have been made a t  the time, but none was made. S. v. Kincaid. 
sl1pra. 

Exceptions 36 and 37 are abandoned by the defendants, and rightly so. 
Exception 38: Here the defendants complain that his Honor erred 

in failing to tell the jury that the defendants must have been present at  
the time of the killing, in order to make them guilty of murder in the 
first degree. I f  any error here, we think that i t  m7as cured by the Ian- 
guage of the court used immediately before the language excepted to. 
Immediately before this exception the court said, "If you find from the 
evidence, and beyond a reasonable doubt, that the shot which killed 
Cyrus Jones was fired by Willie Hardison, in furtherance of a plan and 
design on his part, with malice and with premeditation and deliberation, 
and that the defendants, or either of them, were (when the fatal shot 
was fired), then and there present, aiding, encouraging and abetting 
him, i t   ill be your duty to convict them, or such of them as you find 
so present, guilty of murder in the first degree." 

Exceptions 39 to 46, inclusive, are abandoned by the defendants. 
Exception 47: This exception relates to the refusal of his Honor to 

tell the jury that it was dangerous to convict exclusivelv on the unsup- 
ported testimony of an accomplice. The refusal of the court was on the 
ground that i t  was covered in the general charge, and this relates to 
exceptions 47 and 48. In  his Honor's general charge to the jury, he 
said: "The jury may convict upon the unsupported testimony of an 
accomplice, though it is dangerous and unsafe to do so, but if the testi- 
mony of the accomplice, taken with other facts and circumstances in the 
case, carries conviction to the minds of the jury, then it is their duty to 
convict, remembering that the jury must be satisfied beyond a reasonable 
doubt of the guilt of the defendants before they can convict." What 
more could he have said, or how better could he have said it? 

Exception 49: Here the court gave the instructions asked for by the 
defendants, and they now complain that he added thereto a correct 
statement of the law, contending in effect that the trial judge was unfair 
in correctly stating the law, because everybody knew the defendants  ere 
innocent. Counsel for the defendants in this exception, while complain- 
ing of the court, seem to  lose sight of the fact that the State has some 
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rights as well as the defendants, which should be safeguarded. 
Exception 50 and 51: In  exception 50 the defendants asked 

(668) for certain instructions to the jury. and his Honor gave these 
instructions as set out in exception 51, stripped of surplus 

verbiage, the language of the court includes everything asked for by 
the defendants except that i t  was stated more suc3inctly and pointedly. 

Exception 52: This prayer for instruction was covered in the general 
charge. His Honor charged the jury a t  some length on the caution and 
scrutiny that they should apply to the testimony of interested witnesses. 

Exception 53: This prayer for instruction was declined on the ground 
that i t  was given in the general charge, but the defendants say they 
fail to find i t  in the general charge. But i t  is thwe, as will appear in 
the charge, as set out on page 86 of the record, next to the last para- 
graph on that page, and is included within the 28th exception of the 
defendants, which they abandoned in their brief, and is in language as 
follows: "I further charge you that i t  is your duty to receive the state- 
ments (dying declarations) with care-carefully, bllt not superstitiously, 
remembering there was no cross-examination a t  the time they were made 
by the deceased." 

I t  appears that the judge not only fully covereij the requests of the 
defendants in his general charge t o  the jury, but that he correctly stated 
the law, and conformed, a t  least substantially, to  the language of this 
Court as used in S. v. Whitson, 111 N.C. 695. 

Exception 54: This exception is purely formd, and taken to his 
Honor's refusal to set aside the verdict, and needs 110 more special refer- 
ence. 

The defendants seem to complain here, and for the first time, that they 
did not get a fair trial. They seem to Believe that the whole case would 
have been changed and the verdict would have been different if a man 
by the name of Ramp Jones had not escorted the prisoner, Willie Hardi- 
son, from the jail to the court room. The counsel contends that Hardi- 
son was under the influence of Jones. While the suggestion is absolutely 
new, and is heard here for the first time, we call attention to the fact 
that if they had any ground for i t  defendants should have complained 
to the trial judge, and requested proper instructions, whereas no com- 
plaint was made, and, so far as the record disclosew, the defendants dis- 
covered for the first time, after the verdict, that they had not had a fair 
trial, for the reason indicated. 

I n  the affidavit introduced for the defendants Frank and Fred Dove, 
and filed in this Court, on the motion for a new trial, they set out the 
fact that an attorney visited Willie Hardison while he was confined in 
the jail of Craven County, and interviewed him with reference to what 
took place a t  the killing; that Hardison told him, on that occasion, that 
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his clients, Fred and Frank Dove, and the defendant George Williams 
were all present and assisted in the killing of the deceased. The 
witness Hardison could not have been under the influence of (669) 
Ramp Jones a t  that time. The witness Hardison only repeated 
upon the witness stand statements he had previously made when under 
the influence of nobody, and his testimony in the trial of these defend- 
ants was given after he himself had been tried and convicted of murder 
in the first degree. The Assistant Attorney-General, Mr. Nash (who 
nlways presents the State's cases, in an exceedingly able, accurate, and 
most satisfactory manner), contends that i t  is simply preposterous to 
advance the theory, a t  this late day, that the testimony of the witnesses 
would have been different, if the witness Hardison had been conducted 
to and from the jail by another deputy sheriff, and that the verdict 
would also have been reversed. And i t  does not (a t  least sufficiently) 
appear that there would have been any such change in the testimony 
or the verdict. 

The evidence as to the dying declarations of Cyrus Jones having been 
admitted, i t  is only necessary to  state that  i t  was clearly competent 
evidence, because a t  the time the most essential part  of it, and also a 
separate and independent part, was let in, the declarant had dated that 
he would certainly die, or used equivalent language. if not stronger 
language, when he said "there was no chance for him" to live, that he 
had been beaten to death. The judge, therefore, properly ruled in the 
declaration, although the declarant may afterwards have changed his 
mind and believed that the doctors might save him. I t  is evident, 
though, that Cyrus Jones, a t  the time when he declared as to the facts 
and circumstances of the homicide, had abandoned all hope, and that he 
spoke under the solemnity and in the very presence of impending death, 
which supplies the usual tests, as to the truth of what he stated, that  is, 
an oath and opportunity of cross-examination by the party against whom 
his declarations are used. 

There was some suggestion in the argument that defendants could not 
be convicted of murder, as principals, in the first degree, nor as princi- 
pals in the second degree, as aiders and abettors. This contention was 
based upon the supposition, clearly not allowable, that the evidence 
showed that Willie Hardison was the principal, and that the defendants 
were only accessories before the fact, having beforehand merely advised 
or counsel the commission of the homicide by him, and not having 
participated in the actual commission of it, as being present, aiding and 
abetting, Willie Hardison, the principal. But  this position is mani- 
festly without sufficient support in the evidence, when carefully con- 
sidered, and the learned presiding judge correctly instructed the jury 
in regard to it. If the State's evidence is credible, and this was for the 
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jury, Hardison and the defendants were all guilty as principals, as they, 
with premeditation and deliberation, killed and murdered the deceased 

in a most cruel and heartless manner, and upon not only a 
(670) slight, but a frivolous pretext. 

It was suggested, but only so, that perhaps Hardison, inspired 
by a yearning desire to save his own life, testified fr~lsely as to the others, 
but this is met by what was said by Cyrus Jones, in his dying declara- 
tions, and is fully and completely contradicted by it. If he (Jones) told 
the truth-and he had every reason to tell the truth by reason of his seri- 
ous situation a t  the time, and the truth of his words are confirmed by the 
solemn realization of impending death-there can be no doubt as to the 
guilt of the prisoner. But any consideration such as suggested by the 
prisoners is for the jury in impeachment of the State's evidence, or is a 
matter which should be addressed to  the pardoning power and not to us, 
as we must be governed by the facts as the jury have found them. 

There are practically sixty exceptions in this case, many of them of 
grave importance, requiring full consideration and discussion, and we 
have, in one way or another, adverted, a t  least, to those which could not 
be ignored, and were decisive of the case. It extended the opinion of 
the court far beyond ordinary limits, but this could not possibly be 
avoided if the case was given proper and adequate treatment, and is to 
be fully justified when not only the unusual importance of the case, and 
the gravity of the questions raised, are taken into account, and also the 
seriousness of the result, when four lives must he surrendered in the 
vindication of the law. 

We do not recall any other contention of the prisoners that would 
either excuse, mitigate, or extenuate their crime, and upon a most care- 
ful perusal of the whole record, we are satisfied that none such exists. 

The prisoners have been tried before an able and learned judge, by a 
jury fairly and impartially selected according to law, and there is no 
ground, or even plausible pretext, upon which we can base a reversal or 
modification of the judgment. 

No error. 

Cited: S. v. Barnhill, 186 N.C. 451; S. v. Green, 187 N.C. 468; S. v. 
Levy, 187 N.C. 587; S. v. Ashburn, 187 N.C. 730; S. v. Hartsfield, 188 
N.C. 358; S. v. Sinodis, 189 N.C. 571; S. v. Griffin, 190 N.C. 135 ; S. v. 
Jackson, 199 N.C. 326; S. v. Casey, 201 N.C. 625; S. v. Bright, 215 N.C. 
539; S. v. Holland, 216 N.C. 615; S. v. McKinnon, 223 N.C. 164; S. v. 
Smith, 237 N.C. 24; S. v. Hooper, 243 N.C. 431. 
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STATE v. ROBERT WHEELER. 

(Filed 21 March, 1923.) 

Appeal a n d  Error-Record Proper-Case on  Appeal-Conflict-Criminal 
Law--Jury of Twelve-Misdemeanor-Waiver. 

The record proper in a case on appeal "imports verity," and will control 
when there appears to be conflicting statements between such record and 
the statement of the case on appeal; and where on the statement in the 
case on appeal from a criminal case charging a misdemeanor, the record 
proper states the case was tried by twelve jurors who rendered an unani- 
mous verdict against the defendant, he may not show by the case on 
appeal that he was denied his constitutional right to a trial by twelve 
jurors. Sentble. the defendant tried for a misdemeanor mag consent to 
try his case with eleren jurors when one of them has become sick, or 
rendered incapable of continuing to serve. 

WALKER and ADASIS, J.J., concur in result. 

APPEAL by defendant from L y o n ,  J., a t  October Term, 1922, 
of WAKE. (671) 

Verdict of guilty. From the judgment thereon the defendant 
appeals. 

Attorney-General Manning and Assistant Attorney-General S a s h  for 
the State .  

W .  M. Person and 0. F .  Johnson for defendant. 

CLARK, C.J. The only error assigned is that the verdict was not ren- 
dered by a jury of twelve jurors. The record recites: "The following 
jurors, to wit, (1) F. H. Scarboro, (2) Willis Ray, (3) 'CV. T. Bower, 
14) J. S. Johns, ( 5 )  J .  E. Raines, (6) J. A. MToodard, (7)  T.  W. 
Jlooneyham, (8) J. J .  Olive, (9) J .  S. Pollard, (10) F. A. Bunn, 
(11) ITT. A. Watson, (12) T .  E .  Buchanan, were chosen, tried, sworn 
and impaneled to speak the truth of and concerning the premises of the 
said bill of indictment specified, who said upon their oath that the said 
Robert Wheeler was guilty thereof in manner and form as charged in 
the bills of indictment." 

The statement of the case on appeal states, however, as follows: 
"During the course of the trial, court adjourned for the day after argu- 
ment had been made by W. M. Person and 0 .  F. Johnson of counsel for 
defendant and before the conclusion of the argument, the next morning 
only eleven jurors were present, one of them being sick and unable to 
attend. The court inquired of the counsel for the defendant, who was 
then present, to  wit, 0. F. Johnson and L. H. Turner, if they would 
consent to continue the trial of the case with the eleven jurors, waiving 
the absence of the sick juror. The counsel for the defendant, 0. F. John- 
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son and L. H. Turner, consented to do so, and the argument was con- 
cluded by L. H. Turner in behalf of the defendant and the solicitor in 
behalf of the State." 

There was no motion made to amend the record proper to conform to  
this statement of the case, and by the uniform d3cisions of this Court 
the record proper "imports verity," and when there is conflict between 
the record proper and the statement of the case the record must be taken 
as absolutely true. 

It has been uniformly held in this Court that "where the record 
proper differs from the case on appeal the former governs." Ladd v. 
Teague, 126 N.C. 549; S. v. Truesdale, 125 N.C. 696 (which was a capi- 

tal case) ; Sutton v. Phillips, 117 N.C. 230; Threadgill v. Comrs., 
(672) 116 N.C. 616; McDaniel v. Scurtock, 115 N.C. 295; S. v. Ram- 

sour, 113 N.C. 642; S. v. Carlton, 107 N.C. 957; Bowen v. For.  
99 N.C. 127; McCanless v. Flinchurn, 98 N.C. 388; McNeal v. Lawton. 
97 N.C. 16 ;  Adrian v. Shaw, 84 N.C. 832; S. v. Keeter, 80 N.C. 472; 
Farmer v. Willard, 75 N.C. 401, and other cases since down to Souther- 
land v. Brown, 176 N.C. 190, where i t  is stated to be settled law. The 
defendant cannot be allowed to take the advantage of any alleged defect 
in the trial which is contradicted by the record. 

I f ,  in fact, after the evidence was all in and part of the argument 
made, the trial with the consent of defendant proceeded without the 
presence of the absent juror, and if there was any untoward result to 
him caused thereby, the defendant, who was present in person as well 3s 
by counsel. assented to this course; and if he suffered any damage 
thereby it was his duty then and there to have moved the court to amend 
the record so as to show this, and that notwithstanding this he had as- 
sented to the trial proceeding with the eleven jurors. On the contrary, 
the defendant and his counsel made no motion to amend the record, and 
let it come up to this Court as an absolute statement of the fact, for the 
record "doth import verity" that in fact twelve jurors rendered the ver- 
dict, and he is estopped now to assert the contrary. Parties cannot thus 
hold the proceedings of the court in contempt by averring contrary to 
the solemn recitals of the record proper duly c e r t i f d  with their knowl- 
edge and without any objection. 

In  Covington v. Newburger, 99 N.C. 523, the Court held: "This 
Court cannot permit the record proper to be varied or amended by add- 
ing thereto matters suggested to the Court upon affidavit. Only questions 
presented in the record can be considered." 

The record proper certified up to  this Court without any attempt on 
the part of the defendant present in person or by counsel to make cor- 
rection therein must be taken as an absolute verity. If this were not 
true there would be endless confusion and nothing would be certain as 
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to what transpired in the court below. But if i t  had appeared in the 
record iBelf that in fact the trial proceeded for a misdemeanor with less 
than twelve men, it is the generally accepted rule, as follows, "While in 
cases of felony, the constitutional right t o  be tried cannot be waived by 
the accused, the rule is different on trials of misdemeanor." 1 Thomp- 
son on Trials, 6, citing Commonwealth v. Daily, 66 Mass. (12 Cush.) 
80, where it  was held, "Upon a trial for misdemeanor, if the defendant's 
counsel consent that one juror may be withdrawn, and the case proceeds 
with the remaining eleven, a verdict of guilty will not be set aside." 
The opinion in that case is by Shaw, C.J., and is a very learned and 
able opinion and seemingly conclusive. 

In  this State we have held that while a party can plead 
guilty, yet if he raises an issue by pleading not guilty it can- (673) 
not be passed upon by the judqe, hut must he wbmitted to the 
jury. But we have no case which has held that the defendant cannot in 
an emergency occurring-for instance, by the sickness or death of a 
juror-agree that the verdict may be rendered by less than twelve 
jurors, nor forbidding the acceptance of a verdict otherwise than unani- 
mous on indictments for misdemeanor. The Constitution guarantees the 
right of trial by jury, but does not forbid such consent verdict by a 
lesser number. 

Our Court has held in S. v. Rogers. 162S.C. 636, that such consent 
verdict may not be taken on a conviction for felony. In that case the 
indictment was for murder, and the conviction was for manslaughter. 
On indictments for misdemeanor and in civil cases i t  has been by no 
means unusual in our courts to save the expense of a mistrial or a new 
trial, whenever the party was disposed and would agree by himself and 
his counsel, to waive the requirement of a unanimous verdict of twelve 
men, and there has been no decision in this Court forbidding this being 
done. The party, of course, has the right to  appeal in such cases as in 
all others for exceptions taken for errors in the trial. 

In S. v. Stewart, 89 N.C. 564; S. v. Holt, 90 N.C. 749; S. v. S m g g s .  
115 N.C. 805, i t  was held that a jury trial cannot be waived in a crimi- 
nal case, but in no case have we held that a verdict may not be rendered 
by consent of defendant by less a number than twelve in a misdemeanor 
or a civil case, and there is no reason why we should extend the doctrine 
in this case. 

The defendant has a constitutional right to a speedy trial by jury. 
Yet he waives this provision by obtaining a continuance. 

A plea of guilty dispenses with a jury trial altogether. There is no 
reason, therefore, why defendant cannot agree to accept the verdict of 
eleven jurors in an indictment for misdemeanor when his counsel and 
himself think it for his interest to do so, especially when this is done 
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with the consent of this court and the solicitor representing the State. 
We have not held this cannot be done in misdemeanors heretofore. It is 
true i t  was so held by a divided Court in S. v. Rogers, but there the in- 
dictment was for a capital offense and the convict~on was for felony. I n  
this case the conviction was of misdemeanor, and there is nothing to 
indicate that  the defendant suffered from any prejudice from the con- 
duct of himself or his counsel in proceeding with the trial in the absence 
of the other juror, and the defendant ought not to obtain any benefit 
from a verdict by less than unanimity rendered by his consent. 

The text in Thompson on Jury Trials, supra, also cites 5'. v. Borow- 
sky, 11 Wev. 119. "A defendant indicted for misdemeanor may be tried 

by a jury of eleven men if lie consents thereto, and such con- 
(674) sent is not a waiver of the jury trial," though i t  would be other- 

wise in a case of felony. The same is held in S. v. Cox, 8 Ark. 
(3 Eng.) 436. 

In Tyra v. Commonwealth, 59 Ky. (2 Metc.) 1, it is held, "On a trial 
for misdemeanor the defendant can be tried by less than twelve jurors." 
And to the same purport, S. v. Van Matre, 49 Mo. (8 Post) 269. 

The whole subject seems to be fully and sensibly summed up in 16 
R.C.L. 217, where i t  is set out with abundant authority: "As a general 
rule, jury trials being a mere constitutional privilege, it may be waived, 
except in trial for capital offenses"; and on p. 219, i t  is held that, 
although there is a diversity of decisions on the point, one charged with 
the commission of felony cannot on pleading not guilty waive trial by 
jury, though numerous authorities are cited to the contrary. Among 
the cases whose reasoning .on this point is most worthy of consideration 
are: S. v. Kaufman, 51 Iowa 579; Commonwealth v. Daily, 66 Mass. 
80, supra; Murphy v. Commonwealth, 58 Ky. 365; S. v. Sackett, 39 
Minn. 69; S.  v. White, 33 La. Annual 1219. 

In  this State the subject of the origin of jury trial and the right to 
waive the same was fully discussed in S. v. Rogers, 162 N.C. 656. That 
case was an indictment for murder, and the Court, held, "When the de- 
fendant pleads not guilty in such a case as that he cannot waive a trial 
by jury of twelve men." This is in accord with the authorities above 
cited from other States, but we have no case which holds that in trials 
for misdemeanor the defendant cannot agree that the verdict may be 
rendered by a jury of less than twelve men or dispense with the require- 
ment of unanimity. However, we place this decision squarely upon the 
ground that the record, which is not impeached, states that the trial and 
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conviction was by twelve jurors whose names are duly recited, and the 
record must prevail over any contrary statement appearing in the case 
on appeal. 

No error. 

WALKER and ADAMS, J.J.,  concur in result. 

Cited: S .  v. Palmore, 189 N.C. 540; Bartholomew v. Parrish, 190 N.C. 
152; Chesson v. Bank, 190 N.C. 190; S. v. Berry, 190 X.C. 364; S. v. 
Rouse, 194 N.C. 319; Cogdill v. Hardwood Co., 194 N.C. 747; Brown v. 
Sheets, 197 N.C. 271; S. v. Griggs, 197 N.C. 353; S. v. Lumber Co., 207 
N.C. 48 ; S.  v. Brown, 207 N.C. 157 ; Ins. Co. v. Bullard, 207 N.C. 653 ; 
S. v. Stiwinter, 211 N.C. 279; S. v. McKeon, 223 N.C. 405. 

STATE v. EUGENE FOSTER. 

(Filed 21 March, 1923.) 

1. Intoxicating Liquor-Spirituous Liquor-Evidence-Possession-Prba 
Facie Case. 

Where the defendant is being tried for violating our prohibition law, 
and there is  evidence that a quart of whiskey had been found in a trunk 
in the defendant's dwelling with some women's clothes, to explain the 
presence of the clothes in the trunk and to identify the trunk as that of 
the plaintiff, i t  is competent for a witness to testify that the defendant 
was unmarried, but lived there with a woman. 

2. Appeal and  E r r o e e s t i o n s  a n d  Answers---Objections a n d  Exceptions. 
Where the answer to a question of the witness is proper, but the witness 

had added information that was incompetent evidence, the apellant should 
object to the incompetent part of the answer. 

3. Criminal Actions -Instructions - Prejudice - Intoxicating Liquor* 
Spirituous Liquors. 

An instruction upon a trial for violating our prohibition laws, that it 
required no more evidence to acquit or convict than in any other criminal 
action, is in effect a caution to the jury not to be prejudiced in an action 
of this kind, and is  not erroneous. 

4. Statute-Repealing Laws-Spirituous Liquors-Intoxicating Liquors. 
The recent Turlington Act repeals all conflicting laws and makes the 

possession of any intoxicating liquors for the purpose of sale unlawful, 
unless such liquors a re  for the private use and in the residence of the 
possessor: Held, our prior statute making the possession of one quart 
thereof prima facie evidence of the purpose of unlawful sale is not in 
conflict therewith or repealed thereby. 
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5. Same. 
The repealing clause of a statute applying to k w s  in conflict therewith 

cannot be construed a s  impliedly repealing all previous laws on the sub- 
ject, but only to the extent they are conflicting. 

6. Criminal Law - Statute-Prospective E f f e c t l P r i o r  Offense--Intoxi- 
cating Liquors--Spirituous Liquors. 

Where the defendant is being tried under a criminal statute, in this 
case relating to the prohibition law, he 111a.r not be acquitted under the 
provisions of a later prohibition statute, in efl'ect fimm and after i ts  ratifi- 
cation, when the offense charged was committed before that time. 

7. StatueRepeal-Interpretation-I'roposd Amendments. 
The fact of an amendent to a bill being passed by one branch of legis- 

lation but rejected by the other cannot affect the interpretation of the act. 

8. Intoxicating L i q u o r d p i r i t u o u s  Liquor-Possc:ssion-Defenses-Ex- 
ceptions-Proof. 

Where the defendant, charged with the violation of our prohibition law, 
seeks to defend himself under the provisions of the Turlington Act, allow- 
ing the possession of intoxicating liquors i n  his liouse for his own pur- 
poses, he must plead and show that the liquor was for the purpose allowed 
by the act. 

STACY, J., concurs in the result. 

APPEAL by defendant from Cranmer, J., a t  January Term, 1923, of 
FRANKLIN. 

The defendant was convicted of having liquor in his posseesion for 
the purpose of sale, and also for receiving more than one quart a t  a 
time, and appealed. 

The defendant's house was searched by officers with a search 
(676) warrant. They found a quart of whiskey in a trunk in which 

were some woman's clothes; a gallon of whiskey in some cot- 
ton; one gallon more in a shed; two empty five-gallon jugs with the 
smell of whiskey and a quart pot and a funnel. This evidence was intro- 
duced as tending to show that the defendant had not only received 
more than the legal quantity, but had it in possession for the purpose of 
sale. He  denied that the whiskey was his or tha t  he had had anything 
to do with making or selling it. There was evidence of his good char- 
acter and also of his bad character. 

Verdict of guilty and judgment and appeal by c!efendant. 

Attorney-General Manning, Assistant Attorney-General Nash, and 
Heriot Clarlcson for the State. 

W .  11. and Thomas W .  Rufin for defendant. 

CLARK, C.J. The first exception was to the question and answer, "Is 
the defendant married?" The witness said he ('was not; that a woman 
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stayed with him." The question, if i t  had been merely irrelevant, was 
not ground of error, but i t  was competent as tending to explain why the 
quart of whiskey was in the trunk in which there were a wornan'c 
clothes. The addition made in the reply was not called out by the ques- 
tion, for the witness could have simply answered Yes or No. The defend- 
ant did not ask to have it struck out. 

The second exception was to this part of the charge of the court: "It 
does not require, gentlemen of the jury, any more evidence or any lesc 
evidence, or any different kind of evidence, t o  convict or acquit one 
charged with the violation of the prohibition law than i t  does to convict 
or acquit one charged with the violation of any of the criminal statutes 
of the State, and the jury that requires more or less or any different kind 
of evidence is not an honest jury." 

We cannot see that  this in ai;p n-iw roulrl prejudice the defendant. 
The court was simply instructing the jury, in his own way, against per- 
mitting any prejudice arising out of the enforcement of the prohibition 
 la^ to affect them in considering the case. It was as much in behalf 
of the defendant as in behalf of the State. 

The point chiefly pressed on the appeal was that  the dcfendant was 
indicted for having two and one-half gallons of whiskey in his possession 
for purposes of sale and receiving more than one quart of liquor, to wit, 
five gallons malt liquor, both about 24 December, 1922, and that while 
the appeal was pending the Legislature passed "An act to make the 
State law conform to the National law in relation to intoxicating liquors." 
known as the "Turlington Act," and that section 10 of that act provides, 
"From and after the ratification of this act, the possession of liquor by 
any person not legally permitted under this act to poswss liquor 
shall be prima facie evidence that such liquor is k ~ p t  f o ~  the pur- (677) 
pose of being sold, bartered, exchanged, given away, furnished 
or otherwise disposed of in violation of the provisions of this act. But it 
shall not be unlawful to possess liquor in one's private dwelling while the 
same is occupied by him as his dwelling only, provided such liquor is 
for use only for the personal consumption of the owner thereof and his 
family residing in such dwelling and his bona fide guests when enter- 
tained by him therein." And section 28 provides, "All laws in conflict 
with this act are hereby repealed, but nothing in this act shall operate 
to repeal any of the local acts of the General Assembly of North Caro- 
lina prohibiting the manufacture or sale or other disposition of any 
liquor mentioned in this act, or any laws for the enforcement of the 
same, but all such acts shall continue in full force and effect and in con- 
currence herewith. An indictment for prosecution may be had either 
under this act or under any local act relating to the same subject.'' 
Section 29 provides: "If any provision of this act shall be held invalid 
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it shall be construed to invalidate other provisions of this act." This 
act was ratified 1 March, 1923, and section 30 provides that i t  shall be 
in force from its ratification. There was a general verdict of guilty. 

The defendant filed a certificate that subsequenl; to the passage of the 
act the Senate passed an amendment t o  the same excepting all pending 
indictments, prosecutions and cases, from the provisions of the act, but 
that the House did not concur in the amendment, and failed to pass the 
same, and the defendant's counsel insisted that the failure to pass this 
amendment was a declaration by the House that all pending indictments 
and prosecutions were based upon laws in conflict with the provisions 
of this act, and hence that all pending indictments should be quashed. 

It is well said, 25 R.C.L., p. 912, "The common formula in a repeal- 
ing clause that (all acts and parts of acts in conflict herewith are hereby 
repealed' implies very strongly that  other acts on the same subject are 
not repealed." 

I n  Black on Interpretation of L a w ,  576, P. 351, it is said, "Repeals 
by implication are not favored. A statute will not be construed as re- 
pealing prior acts on the same subject (in the absence of express words 
to that effect) unless there is an irrecoricilable repugnancy between them, 
or unless the new law is evidently intended to  supersede all prior acts 
on the matter in hand and to comprise in itself the sole and complete 
system of legislation on that subject." 

The legislation in this case justified the conviction of the defendant 
on the charge in the indictment, and there is nothing in the Turlington 
Act which is in conflict therewith. The fact that the new act is more 
extensive and more far-reaching in its requirement does not repeal the 

former act, either expressly or by any implication. Still less 
(678) could we hold the failure of the House to adopt the Senate pro- 

vision (intended evidently to "exclude a conclusion" that the 
new act repealed all former provisions) had the ef'fect to repeal all for- 
mer statutes on the subject. It would be more reasonable to a?: -ume 
that the House deemed the enactment of the Sens,te provision unneces- 
sary. 

R e  cannot consider the inaction of the House in any aspect s c  an 
adjudication that the later act repealed the pro~isions of the statute 
under which the defendant was convirted. Moreover, section 30 of the 
Turlington Act declares it shall be in force from and after its ratifica- 
tion. I t  was ratified 1 March, 1923. 

In S. v. MULL, 178 N.C. 748, there was no evidence tending to allow 
any sale of spirituous liquors a t  any other time than on 20 December, 
1918, and there was no evidence tending to show any sale by the defend- 
ant subsequent to 23 January, 1919. At the close of the evidence for 
the State the defendant moved for judgment as of nonsuit upon the 
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ground that  under the act ratified 23 January,  1919 (ch. 2, Public- 
Local Laws 1919), making such sale in Burke County a felony, the 
statutes in force prior to that  date were repealed, and hence that  defend- 
ant  could not be convicted under said prior statutes and could not be 
convicted under the act  of 23 January, 1919, and i t  was enacted after the 
comniisbion of the alleged offense. 

Section 1 of said chapter 2 was as follows: "Any person who shall 
manufacture or sell spirituous liquors shall be guilty of a felony, and 
upon conviction for first offense shall be fined or imprisoned, in the  dis- 
cretion of the court"; and section 8 provided, "All laws and clauses of 
laws in conflict herewith arc hereby repealed"; and section 9 provided 
that the act  "shall be in force from and after its ratification," which was 
23 .January, 1919. 

The Court, in S. v. Mull, after quoting Walker, J . ,  in S. v. Perkins, 
141 N C. 809, said: "This unanswerable argument applies to this case, 
where it is specified that  the act is to take effect 'from and after its 
ratification' (23 January, 1919), and therefore prospectively only. There 
can be no doubt on the intention of the Legislature in the present 
case, for the title of ch. 2, Public-Local Laws of 1919, is 'An act  to 
amend the prohibition law and to provide for the  better enforcement of 
the -ame in Burke County.' There is certainly no intention in this nor 
in the hody of the act  to turn loose all those who had violated the law 
in force prior to the passage of the act, but  to  increase the penalty and 
to make prohibition more effective." 

In  the present case the act now in force was to take effect on 1 March, 
1923, and in no wise affected the crime which the defendant coin~nitted 
on 24 December, 1922, and for which he was convicted, of 
having in possession more than one gallon of liquor for the (679) 
purpoke of sale and receiving the same. 

Vnder the prescnt statute i t  is an  offense to have in possession any 
quantity of liquor whatever for the purpose of sale, and this is in no 
wise in conflict with the provision in force on 24 December, 1922, even 
if thereunder the prima facie presumption of the purpose to sell would 
not have arisen unless such quantitv was more than one gallon. I n  fact, 
C.P. 3378 and 3379, making it unlawful to sell, or have or keep in 
pos>e:>ion for the purpose of sale, spirituous liquors is substantially the 
sanlc a>  the "Turlington Act." 

The defendant contends that the new act ~~roh ib i t s  the receiving of 
a n y  intoxicating liquor, while under the former act it was lawful to 
receive as much as a quart, and even more than a quart  if received a t  
different times; but as the new act  did not take effect until 1 March the 
defendant was not tried under it,  and cannot complain that  the pros- 
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pective change was made prohibiting any to be received after 1 March, 
as already stated. 

The defendants also contends that under the old law possession of more 
than a gallon of liquor was prima facie evidence of possession, while 
under the new law the possession of any quantity of liquor is prima facie 
evidence of possession for sale, provided not in a private dwelling of the 
accused. The same observation applies to this akio. The defendant was 
not affected in his trial by the new act, which did not go into effect until 
1 March, and he could not plead, and in fact there was no evidence if so 
pleaded, that he had liquor in his house for his own purposes, for his 
own testimony was that he did not have any a t  all. 

We cannot see that the defendant has any came of complaint. He 
was tried under the old law and duly convicted. 

KO error. 

STACY, J., concurs in result. 

Cited: S. v. Edmonds, 186 N.C. 624; S. v. Swit;:er, 187 N.C. 94; S.  v. 
Hammond, 188 N.C. 605; Leonard v .  Sink, 198 K.C. 119; S. 2). Hardy, 
209 N.C. 88; Kelly v. Hunsucker, 211 N.C. 156; Fenner v. Tucker. 213 
N.C. 423; S. v. Epps, 213 N.C. 716; S. v. Davis, 214 N.C. 793; S. v. 
Calcutt, 219 N.C. 556; S. v. Wilson, 227 N.C. 46; 61. v. Johnson, 229 N.C. 
706 ; S. v. Lance, 244 N.C. 457. 

STATE v. J I M  MILLFIR. 
(Filed 2 l  March, 1923.) 

Where there is evidence upon a trial for  murder that the deceased pur- 
sued the prisoner and acused him of stealing his corn, and rode in the 
latter's wagon with him for the purpose of going before a magistrate. 
and before reaching their destination the prisoner killed the deceased by 
pistol shots, and his dead body was found along tbe road where the 
prisoner had left him, evidence is competent that  upon meeting with the 
deceased he had uncovered the prisoner's wagon 'body and found therein 
corn, hay, and whiskey as  tending to disclose conllitions that would bear 
upon the questions of premeditation and deliberat on intervening between 
the time of their meeting and that of the homicide, and sustain a verdict 
of murder in  the Arst degree. 

2. Homicid+Murde-Self-defenshEvidence. 
Where self-defense is relied upon in the trial for murder, with the 

prisoner's evidence that he  had killed the deceased when the latter had 
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attacked him with a knife, i t  is competent for the State to  show in re- 
buttal by its witnesses who had examined the body shortly after thr. 
homicide that the deceased had no weapon except a pocket knife, which 
was found closed in the pocket of the deceased. 

3. Homicide - Murder - Instructions - Premeditation - Deliberation- 
Cause of Death. 

Where the prisoner has been convicted of murder in the first degree, his 
exception that the charge failed to instruct the jury that it  was necessag 
for the death to hare resulted from the l~remeditation and deliberation 
of the prisoner, cannot be sustained, when it  appears that the jury --as 
correctly instructed as  to the principles of murder in  the first degree, 
that the burden was placed on the Stntr to establish guilt beyond a 
reasonable doubt, and that the death must have resulted from the precon- 
ceived purpose to commit the homicide. 

4. Homicide-Mnrder-Ins~ruction8-Evidence-~uest f o r  Instructions 
-Appeal and  Error---Objections a n d  Exceptions. 

- - 

The prisoner, convicted of murder in the first degree, may not sustain 
a n  appeal by exception to the charge upon the element of malice on the 
ground that the principles of lnw were I I O ~  apr~lied to every phase of the 
evidence, where the instructions correctly stated the principles generally 
applicable, and the prisoner has nut offcrrtl praj-crs for special instructions 
on the subject of his exceptions. 

5. Homicide - Manslaughter - Malice - Murder-Eviden-Burden of 
Proof--Justiilcation. 

The unlawful killing of a human being is a t  least manslaugher, and 
with the added element of malice it  hecome\ at  Ieaut murder in the second 
degree. When the killing with a deadly nenlmn is shown or admitted, the 
burden is on the prisoner to show to the satisfaction of the jury such 
matters a s  will reduce the offense to manslaughter or excuse the homicide. 

6. Appeal a n d  E r r o M b j e c t i o n s  and  Exceptions-Insfructions--Conten- 
tions. 

An exception to the manner ill whic.11 the t r ~ u l  judge stated the defend- 
ant's contentions is not available to hini when taken for the first time 
after verdict. 

7. Appeal a n d  Error-Homicide-Presence of Militia-Prejudice. 
Beld ,  under the circumstances of this case, the appellant from a judg- 

ment of murder on the first degree was not prejudiced by the presence of 
a detachment of State militia in the courtroom when the verdict was 
returned. 

APPEAL by prisoner from ( ' n l l w t .  J , at January Term, 1923, 
of LENOIR. (681) 

Criminal action. The prisoner was prosecuted for the murder 
of one John Sutton. The homicide occurred on 29 September, 1922, ahout 
7 p.m. The deceased, believing the prisoner had stolen corn f~o111 hi? 
field, got Arthur Sutton, his cousin, to take him in his car in pursuit of 
the prisoner, who was driving a one-lior-c nagon along the public high- 
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way in the direction of Kinston. The car soon overtook him, and the 
deceased went to the side of the wagon and asked the prisoner what he 
had in it. The answer was, "It is none of your business." The deceased 
then pushed back some hay that  was in the wagon, laid his hands on 
some corn that had been underneath the hay, and asked the prisoner 
where he got it. The prisoner said, "From Dary Williams," and the 
deceased replied, "No, you got i t  out of my field." The deceased then 
directed Arthur Sutton to drive on to Kinston and get an officer. After 
Arthur left, the deceased got in the wagon with the prisoner and told 
hi111 to go on. The deceased sat in the wagon a t  t?e left of the prisoner. 
After the car had gone the prisoner, with the deceased by his side, went 
on towards Kinston. After going about two or three hundred yards on 
the road they got into the highway leading towards Kinston and went 
about one hundred and fifty or two hundred yards further when the 
prisoner drew a pistol from his pocket and fired four shots at  the de- 
ceased. Three shots took effect and death followed almost instantly. 
Soon afterwards the body of the deceased was found in the road. The 
deceased at  the time had on overalls and had no weapon about his per- 
son. When his body was examined by the coroner a knife was found in 
the pocket of the deceased, but it was not open. 

After the homicide the prisoner escaped and was afterwards arrested 
in Baltimore and brought back to Kinston for trial. Sheriff Taylor 
testified that the prisoner made a voluntary statement and admitted that 
lie had shot and killed the deceased with a pistol. In this statement the 
prisoner said that after the deceased got into his wagon they engaged 
in an "argument," and that the deceased had his knife and "made a grab 
a t  hiin and he shot him, and he fell off the wagon." He  also said that 
the deceased "whacked him across the shoulder" and cut his shirt, but 
not his flesh. 

After the homicide was committed the prisoner drove his wagon back 
of Duff Humphrey's house in the woods, where it was afterwards found. 
In  the wagon there were about eighteen gallons of whiskey and a small 
quantity of corn. 

The prisoner was convicted of murder in the first degree, and from 
tlic judgment and sentence of death he appealed .:o the Supreme Court. 

Attorney-General Manning and As&tant Attorney-General Xash for 
the State. 

John R. Denton for the prisoner. 

ADAMS, J. The gravity of the judgment pronounced has 
(682) called for a close and careful scrutiny o f  the entire record, to 

the end that the prisoner's exceptions be judicially determined 
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and his legal rights fully protected. Such inspection we have endeavored 
to bestow, and have been unable to discover in the trial any error that 
will warrant referring the case to another jury or interfering with the 
judgment of the court. 

The circumstances attending the homicide are free from complica- 
tion. The prisoner was driving his wagon on the highway; he was over- 
taken, or met, by the deceased and charged with larceny; the deceased 
got in the wagon and took a seat on the left side of the prisoner; an 
"argument" followed and the prisoner fired four shots in rapid succes- 
sion, killing the deceased, whose body soon thereafter was found in the 
road. No novel question is presented and no extended discussion is 
required. 

Exceptions 1, 4, 5 :  The prisoner's objection to evidence tending to 
show the contents of the wagon-bed-hay, whiskey, and a little corn-is 
without merit. When the deceased and Arthur Sutton overtook, or met, 
the prisoner the deceased displaced a part of the hay and found corn 
which he said had been stolen from his field. If evidence, when offered, 
is competent for any purpose it shouId not be excluded; and liere the 
evidence objected to was competent, not only on the question of the 
prisoner's motive in firing the fatal shots, but on the question of his 
premeditation and deliberation. It tended to disclose conditions, all of 
which were known to the prisoner, and some of which were known to 
the deceased during the time that intervened between their meeting and 
the commission of the homicide. S. v. Goff, 117 N.C. 756; S.  v. Rose, 
129 N.C. 575; S. v .  Wilcox, 132 N.C. 1143. 

Exceptions 2, 3: Arthur Sutton testified that after going in >ear& 
of the officer, he returned to the scene of the homicide and examined the 
body of the deceased, not very closely, i t  is true, and found that he was 
not armed; and C. T. Savage testified that when he went there he found 
nothing. To the admission of these statements exceptions were entered 
of record. 

The prisoner told the sheriff that the deceased while in the wagon 
assaulted him with a knife; that the deceased "had his knife and made 
a grab a t  him, and he shot him." He  did not say the deceased had a 
pistol. The court was alert to permit the jury to consider any evidence 
of an assault upon the prisoner by the deceased with a knife. and in- 
structed them in the law both of manslaughter and of self-defense. 
Since the prisoner did not pretend that the deceased had a pistol, in 
what way could the admitted evidence be prejudicial? In  any 
event, it was immaterial; and, as Chamberlayne pertinently (683) 
remarks, "Even where the higher court feels that error has been 
committed in admitting certain evidence, i t  will not, as a rule, find 
prejudice where the evidence admitted was entirely irrelevant, i. e., im- 
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material. It is obviously difficult to  predicate prejudice upon the admis- 
sion of irrelevant evidence entirely without probative effect." Modern 
Law of Ev., sec. 174. And substantially the same proposition has been 
approved in our decisions time after time. Carter v. R. R., 165 N.C. 249; 
Penland v. Barnard, 146 N.C. 379; Hosiery Mills. v. Cotton Mills, 140 
N.C. 452. 

Exceptions 7, 8: Exception was taken to  his Honor's definition of 
deliberation and premeditation, which was in these words: "Delibera- 
tion means to think about, to revolve over in one's mind; and if a person 
thinks about the performance of an act and deternines in his mind to 
do that act, he has deliberated upon the act. Premeditation means to 
think beforehand, think over the matter beforehand; and where a person 
forms a purpose to kill another and weighs this purpose in his mind 
long enough to form a fixed design to  kill a t  a subsequent time, no mat- 
ter how soon or how late, and pursuant to said Axed design kills said 
person, thii: would be a killing with premeditat'ion and deliberation. 
. . . In order to constitute deliberation and premeditation, something 
more must appear than the prior existence of actual malice, or the pre- 
sumption of actual malice, which arises from the use of a deadly weapon. 
Though the mental process may require but a moment of thought, it 
must he shown so as to satisfy the jury beyond a reasonable doubt that 
the person had weighed and balanced the subject of killing in his mind 
long enough to consider the reason or the motive that impelled him to 
act, as to form a fixed design to kill in furtherance of such purpose or 
motive." 

These exceptions are based on the proposition that the court did not 
specifically instruct the jury that in order to cowict the prisoner of 
murder in the first degree they must find the homicide to have been the 
direct consequence of premeditation and deliberation. The misconcep- 
tion is in failing to distinguish between a definition of the words "pre- 
meditation and deliberation" and facts that are necessary to constitute 
murder in the first degree. Here his Honor was merely defining these 
terms, and in another part  of his charge he gave i;he following instruc- 
tion as to murder in the first degree: ('Now the burden of proof is upon 
the State-that is, before you can return a verdict of "Guilty of murder 
in the first degree," you will have to find from the evidence and beyond 
a reasonable doubt that the prisoner killed the deceased not only with 
malice, but premeditation and deliberation, and the court charges you 
that if you should find beyond a reasonable doubt that  prior to  the time 

the prisoner killed the deceased he formed a fixed purpose in 
(684) his mind to kill him, and that pursuant to that purpose he did 

kill the deceased because of the purpose in his mind, then the 
court charges you that the prisoncr will be guilty of murder in the first 
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degree, and i t  would be your duty t o  SO fbd." 
The exceptions must be overruled. S. v. Spivey, 132 N.C. 989; S. v. 

Daniel, 139 N.C. 549; S. v. Hunt, 134 N.C. 684; S. v, hTorwood, 115 N.C. 
790; S. v. McCormac, 116 N.C. 1033; S. v. Covington, 117 N.C. 834. 

Exception 9 is addressed to the instruction as to the law of man- 
slaughter, the particular impeachment being that the court did not apply 
the law to the evidence. The definition of the ~ o r d  "malice" was given 
in connection with the explanation of the several degrees of felonious 
homicide, and the contentions of the State and of the prisoner were 
reviewed by the court. After stating the prisoner's position with respect 
to the alleged assault by the deceabed with a knife, and after telling the 
jury that if the prisoner did the killing without malice, but not in self- 
defense, he would be guilty only of manslaughter, his Honor gave the 
additional instruction that if the prisoner committed the homicide by 
reason of anger suddenly aroused, the crime would be nothing more than 
manslaughter. Of the latter instruction the prisoner assuredly has no 
just cause to complain. If, as now suggested, he desired that the law 
should be particularly applied to any special phase of the evidence, i t  
was incumbent upon him to make the request by special prayers for 
instructions. S. v. Merrick, 171 N.C. 795 S. v. Thomas, 184 N.C. 757. 

Exception 11: In  S. v. Fowler, 151 N.C. 732, Brown, J., said: "An 
unlawful killing is manslaughter, and when there is the added element 
of malice it is murder in the second degree. When the defendant takes 
up the laboring oar he must rebut both presumptions-the presunlption 
that the killing was unlawful and the presumption that it was  don^ 
with malice. If he stops when he has rebutted the presumption of 
malice, the presumption that the killing was unlawful still stands, and 
unless rebutted the defendant is guilty of manslaughter. This is a fair 
deduction from the cases in this State. 8. v. Hagan, 131 N. C., 802; 
S. v. Brittain, 89 N. C., 501, 502." And in S. v.  Lane, 166 N. C., 333, 
i t  mas held that the burden is on the prisoner to establish circumstances 
in excuse or mitigation to the satisfaction of the jury unless they arise 
out of the evidence against him. See, also, S. v. Brinkley, 183 N. C., 
720, and S. v. Johnson, 184 N. C., 637. The presiding judge charged 
the jury in accordance with these decisions, but i t  is argued for the prie- 
oner that the jury may have inferred that he was not entitled to the 
benefit of the instruction because he had offered no evidence; but this 
argument is precluded by the court's application of the in- 
struction to the facts and circumstances which had been dis- (685) 
closed by the evidence, and on which the prisoner relied. 

Exceptions 12, 13: The prisoner excepted also to the manner in 
which the court stated certain of the prisoner's contentions, hut this 
exception is not now available, for the reason that such objection can- 
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not first be made after the verdict is returned. Phifer v. Comrs., 157 
N. C., 150; S.  v. Tyson, 133 N. C., 692; S. v. llavis, 131 Y. C., 633; 
S. v. Kincaid, 183 N. C., 709. 

Exceptions 14, 15: At the request of the local authorities and by 
permission of the Governor., a detachment of the State militia were in 
the courtroom when the verdict was returned. There is no suggestion 
that the jury knew they were there before this time, and so far as the 
record discloses there is not a reasonable probability that their pre, ~ e n c e  
could have influenced the verdict in any respect. If there had been we 
are assured that the cautious and discerning judge who presided at  the 
trial would have given the matter careful thought when considering the 
prisoner's motion for a new trial. 

A critical review of the record does not disclose reversible error. 
No error. 

Cited: S. v. Jones, 188 N.C. 144; S. v. Flemirtg, 202 N.C. 514; S. v. 
Banks, 204 N.C. 239. 

STATE v. JIM WILLIAMS. 

(Filed 4 April, 1923.) 

1. Criminal Law - Indictment - Rapt? - Evidence - Verdict-Degree of 
Crime. 

An indictment for any offense against the criminal law includes all 
lesser degrees of the same crime, known to the law; and conviction may 
be had of the lesser offense when the charge is inclusive of both, C.S. 
4640; therefore, on an indictment for rape, when the crime charged in- 
cludes an assault against the person, and other lesser crimes, the jury 
may acquit of the felony and find a verdict of guilty of an assault should 
the evidence warrant such finding. C.S. 4639. 

2. Same-Instructions-Appeal a n d  Error. 
When upon a trial for rape there is PI-idence that the defendant accom- 

plished his purpose by overcoming the resistance of the prosecutrix by 
force and coercing her, with the use of a pistol, to submit to his embrares, 
it is  the duty of the court to charge on the supporting evidence a s  to the 
lesser degrees of the crime, i. e., assault with intent, assault with a deadly 
weapon, assault upon a female, etc., and his failure t o  do so upon defend- 
ant's request or otherwise cnnstitnteb rerersihle plrnr. C.S. 46.39, 4640. 

3. Same-Prejudicial Error .  
The error of the judge in failing to charge on the supporting evidence, 

upon the lesser degree of the crime of rape, under a charge thereof in 
the indictment, is net cured by the verdict finding that  the defendant was 
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guilty of the greater degree of the crime charged in the indictment. C.S. 
2639, 4640. 

APPEAL by  defendant from Connor, J., a t  November Term, 
1922, of NEW HASOVER. (686) 

ilfforney-General Manning and Assistant Attorney-General n'ash for 
the State. 

W. F. Jones and A. G. Warren, Jr., for defendant. 

 TALKER, J. The defendant was convicted of the crime of rape a t  the 
November Term, 1922, of the Superior Court of New Hanover County, 
.Judge Connor presiding, and from the judgment upon such conviction 
appealed to this Court. 

The State's evidence, if believed, showed beyond any doubt the coin- 
mission of the crime of rape, all the elements showing in this testimony. 
The defendant admitted the act, denied any force, and claimed that  the 
act was done with the consent of the prosecuting witness. The addi- 
tional and supporting evidence of the State and that  of the defendant 
concerned only the corroboration, or confirmation, of the proqecuting 
witness on the one hand and of the defendant on the other. While the 
prosecuting witness's testimony showed, if believed, that  the defandant 
accomplished his purpose by the use of a pistol or gun, ye t  the defend- 
ant  not only denied the use of a pistol or gun, hut alleged that  it mas 
not in the possession of the defendant a t  the time the act was committed, 
and his evidence perhaps tended to show tha t  this was true, and to >up- 
port his contention. 

The defendant's only exception in the case arises from the failure of 
his Honor to give to  the jury special instructions requested in writing 
by the defendant's counsel, as follows: "This is an  indictment for rape, 
which crime includes an assault against a female; and under the lams 
of Korth Carolina there are five verdicts tha t  may be returned 1)y the 
jury under this indictment: first, rape, the crime charged in the hill of 
indictment; second, assault with intent to  ocmmit rape;  third, avaul t  
with a deadly weapon; fourth, assault upon a female, the defendant 
being a male over eighteen years of age; and, finally, T o t  guilty,' 
according as the jury mag find." 

This instruction the judge refused to give, and the prisoner excepted, 
but the court gave the following indn~ct ion:  "In this case the State 
alleges tha t  this defendant comn~itted a n  ac t  of sexual intercourse n-it21 
the prosecuting witness, Marjorie Bannerman. This allegation 
is admitted by the defendant. The Sta te  alleges tha t  this ac t  of (687) 
intercourse with Marjorie Bannerman was without her consent, 
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that i t  was against her will, and that i t  was accomplished by means of 
force and violence exerted by this defendant. This the defendant denies. 
I instruct you that if you find from the evidence in this case, and beyond 
a reasonable doubt from this evidence, that this defendant had an act 
of sexual intercourse with Marjorie Bannerman against her will, by 
means of force and violence, then, gentlemen, he is guilty as charged in 
the indictment, and your verdict should be guilty. Unless you so find, 
that is, unless you find not only that he had an act of sexual intercourse, 
but also find that such act was against her will :md was accon~plished 
by means of force and violence, it would be your duty to return a 
verdict of not guilty." 

Consolidated Statutes, sec. 4639, so far as material to this point, is as 
follows: "On the trial of any person for rape, or any felony whatsoever, 
when the crime charged includes an assault against the person, i t  is 
lawful for the jury to acquit of the felony and find a verdict of guilty 
of assault against the person indicted if the evidence warrants such 
finding." 

The State contends that while the evidence of the prosecuting witness 
showed an assault with a deadly weapon upon ths prosecutrix, yet this 
very assault was part of the means used by  the defendant to force her. 
The defendant denies the use of the deadly weapor,; he denies the use of 
any force a t  all, but sets up the willingness and consent of the woman 
in justification and defense of his act. There is, therefore, in this case, 
says the State, no evidence which would warrant the judge in giving the 
charge requested by the defendant's c o u n 5 ~ l .  It further contends that 
S. v. Lance, 166 N. C., 411, was an entirely different case from this one. 
There the issue was whether there was a rape or an assault. The State 
further cites the following cases as illustrative of this distinction: S. v. 
Jones, 98 N. C., 651; S. v .  Foster, 130 N. C., 666; S. v. Dixon, 131 
N. C., 808; S. v. Merrick, 171 N. C., 788, and 1;he cases there cited. 
But we are unable to agree with this contention of the State, or to decide 
according to i t ;  but our opinion is, and we so hold, that  the substance 
a t  least of the prayer should have been given to tEe jury, and in failing 
to do so the court committed an error. 

The instruction requested by the prisoner shoulcl have been given, a t  
least substantially, and even if not given, or if i t  had not been asked 
for, the judge, of his own motion, should have submitted to the jury 
proper instructions as to the correction of a lesser offense than that 
charged in the bill of indictment, and his failure to do so even without 
an appropriate prayer by the prisoner was error. The statute (C. S., 
secs. 4639 and 4640) provides: 
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"4639. On the trial of any person for rape, or any felony 
whatsoever, when the crime charged includes an asaul t  against (688) 
the person, i t  is lawful for the jury to acquit of the felonv and 
to find a verdict of guilty of assault against the person indicted, if thc 
evidence warrants such finding; and when such verdict is found the 
court shall have power to imprison the person so found guilty of an 
assault for any term now allowed by law in cases of conviction when 
the indictment was originally for the assault of a like character. 

"4640. Upon the trial of any indictment the prisoner may be con- 
victed of the crime charged therein or of a less degree of the same crime. 
or of an attempt to commit the crime so charged, or of an attempt to 
commit a less degree of the same crime." 

It is familiar learning that in the criminal law, as in many other 
respects, the greater includes the lesser, so that where one offense i~ 
alleged in the indictment, and the jury acquits as to that one, it may 
convict of the lesser offense when the charge is inclusive of both offences. 
This doctrine was illustrated in S. v. Fritz, 133 N. C., 725, and the law 
was there clearly stated by the present Chief Justice, where the defend- 
ants were indicted, the one for sending and the other for acwpting a 
challenge to fight a duel, Fritz being alone on trial. The Chief Justice 
said: "An affray consists of mutual assaults, of which one person, as in 
this case, may be convicted where the other may be acquitted or not put 
on trial. S. v .  Brown, 82 N. C. 585. Dueling is simply an aggravated 
form of affray (4 B1. Com., 145), and under such indictment the 
parties may be convicted of a mutual fighting by consent without a 
deadly weapon. . . . The charge of the greater offense warrants a con- 
viction of a lesser one embraced in it, just as on an indictment for mur- 
der there can be a conviction of murder in the second degree or man- 
slaughter, a principle which ch. 68, Laws 1885, extends to authorize a 
conviction of assault, if the evidence warrants it, though the prisoner is 
acquitted of the felony, upon an indictment, for any felony which in- 
cludes an assault as an ingredient." 

And so the same Judge said in S. v. Hunt, 128 N. C., at  p. 586: 
"Under an indictment for murder, the defendant may be convicted either 
of murder in the first degree, murder in the second degree, or man- 
slaughter, even of assault with a deadly weapon, or simple assault 
'if the evidence shall warrant such finding' when he is not acquitted 
entirely. Laws 1885, ch. 68. It is as if all these counts were separately 
set out in the bill (for i t  includes all of them), S. v. Gilchrist, 113 N .  C.,  
673; and the solicitor can no1 pros any count, and a no1 pros in such 
case is in effect a verdict of acquittal as to that. S. v. Taylor, 84 N. C., 
773; S .  v. Somell, 98 N.  C., 738." 
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And so it was held in S. v. Nash, 109 N. C., 824: "Where 
(689) there was a serious conflict between the testimony of the 

prosecutrix and that  of the defendant, i t  was erroneous to  
restrict the jury to either the theory of the State or to  that  of the de- 
fendant, a s  they may  predicate their findicg upon an hypothesis not  
consistent with either theory." S .  v. Johnson, 94 N. C., 863; S. v. Smith, 
157 N. C., 578. 

It is said, though, that  the jury convicted the pirsoner of the capital 
felony, and this excludes the idea that  he was guilty of any lesser offense. 
This is not a correct proposition, but a clear non sequitur, for i t  does not 
follow that  the jury would not have found the nrisoner guilty of one of 
the lesser crimes included in the larger felony, if they had been properly 
instructed as to these crimes, of which there was evidence. The pre- 
sumption, if there is any, is rather the other way. Anyhow, the prisoner 
LTas entitled to have all the material phases of the case submitted to the 
jury in the charge of the court, and a failure to do so was error, and 
prejudicial to him, for when the  judge attempts; to state the lam he 
should state i t  fully. 

I t  is a well recognized principle tha t  where one IS indicted for a crime, 
and under the same bill he may be convicted of a lesser degree of the 
same crime, and there is evidence tending to support the milder verdict, 
the prisoner is entitled to have this view presented to the jury under 
a correct charge, and an error in this respect is co t  cured by verdict 
convicting the prisoner of a higher offense, for in such case i t  cannot be 
determined that  the  jury would not have convicted of the lesser crime if 
the view had been correctly presented by  the  judge, upon evidence. S. v. 
White, 138 N. C., 715; S. v. Foster, 130 N. C., 666-673; S. v. Jones, 79 
N. C.,  630. I n  the present case defendant, as stated, is indicted for the 
crime of rape. Under such an indictment, and by express provision of 
our statute law, a verdict of assault with a deadly weapon, or even of 
simple assault, could be rendered if there is evidence to support such a 
finding. There was testimony of the prosecution from which a verdict for 
an assault with a deadly weapon could well haye been rendered, and 
evidence on the part  of the prisoner tending to show he was guilty, if a t  
all, of only a simple assault. Not  only was the law on such an  issue not 
correctly presented in the charge, but his Honor, in effect, told the jury 
tha t  they could not render any such verdict, and ~ i r t u a l l y  directed them 
not to consider the evidence offered by prisoner a t  all, but  to find him 
guilty of rape, or not guilty. It is no answer to this position that  the 
jury were allowed to convict of the capital felony, and that  the defend- 
ant  could have had the benefit of elrery position open to him on the 
evidence considered under the charge. There was evidence, as stated, on 
the part  of the defendant tending to show only an  ac t  of adultery by 
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c o n s e n t a n  ordinary type of i t  unless aggravated, in morals a t  least, 
by ~ t s  frequent repetition or the excessive indulgence of their 
lu5tful passions. It was all the defense the prisoner attempted. (690) 
LTnder our statute and the principles established by our de- 
cisions for the ascertainment of the truth in these cases, tlie prisoner was 
entitled to have the testimony considered according to its usual and 
natural significance. I n  Jones' case, supra, the Court held: "TT7here, upon 
a trial for homicide, the only evidence relied upon by the State to con- 
nect the prisoner with the offense is his own confessions, and thoke con- 
fesions tend to  disclose a case of mutual combat upon sudden provoca- 
tion b e h e e n  the prisoner and the deceased, i t  was held to be error to 
exclude that  view of the case from the jury, however much it mav con- 
flict with opposite theories arising from otlwr portions of the evidence." 
Applying the principle, we are of the opinion that  this conviction has 
not been had in accordance with our law,-, and the prisoner is entitled 
to a new trial. 

As has been said a t  least once before in this Court, there is evidence 
in the record from other sources tending to  corroborate the posltion 
insisted on by defendant, but  no amount of reiteration pro or con, how- 
ever appealing or eloqucnt, can or should hc allowed to justify a plain 
departure from established legal principles, and especially when a pns- 
oner is on trial for his life. I n  order tha t  the prisoner, who is being 
tried on an  indictment for the capital felony of rape, may have the 
benefit of the law to be stated by the judge, as to the  inferior crimes. was 
the very reason why C. S., 4039 and 4040, were enacted, and this law 
has been plainly disregarded in the charge given in this case. Section 
4040 provides generally, and as to  all crimes, that  on the trial of any 
ind~ctment, the prisoner may be convicted of the crime charged thercm, 
or of a less degree of same crime, or of an attempt to commlt the crime 
charged, or of an attempt to commit a less degree of the same crime, and 
doubts having arisen whether, on indictment for rape, a verdict for an 
ordinary assault could be rendered, tlie 1,e~iilature enacted section 3268 
of Revisal, in terms as follows: "On the trial of any person for rape, 
or any felony whatsoever, when the crime charged shall include an 
assault against the person, i t  shall be lawful for the jury to  acquit of 
the felony, and to  find a verdict of guilty of assault against the person 
indicted, if the evidence shall narrant  -uch finding; and m hen such 
verdict shall be found, the court shall have power to imprison the person 
so found guilty of an  assault for any term now allowed by law in cases 
of conviction when the indictment n a s  orlglnally for the assault of a 
like character." 

Doubts had arisen before 1885 as to whether, on an indictment for 
rape, a verdict for an  ordinary assault could be rendered, and to settle 
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the same the Legislature enacted Laws of 1885, ch. 68; Rev., 3268; 
C. S., 4639, which section and the one next following, sec. 4040, now 

makes the legislative intent unmistakable that when there is 
(691) evidence of a lesser offense than the capital one, the prisoner 

is entitled to have the benefit of it, under a proper charge as 
to its bearing in his favor or upon the case. There was evidence by the 
voman herself of an assault with a deadly weapon, and also plenary 
evidence of other crimes less than the capital felony. The woman testi- 
fied that his first effort was a complete failure ix, accomplish his pur- 
pose; that while he threw her and raised her clothes, he desisted from 
an further attempt upon her person, saying that he could not use her 
there, and ordered her to go on in the woods for nearly a mile, when he 
again threw her down and had sexual intercourse with her two or three 
times, a t  some intervals, which he repeated once more in the same 
manner, while she was marching through the woods with him, and that 
he threatened her a t  times with his gun. There was evidence that the 
prisoner was guilty only of an act of immorality in having carnal con- 
nection with the prosecutrix, or that he committed fornication and 
adultery, and evidence presenting other and varying views of the case, 
which were not covered by the charge. 

It was said in S. v .  Merrick, 171 N. C., 788, 791, to have been held 
in numerous cases, and the position is in accord with high authority 
elsewhere, that where in an indictment for murder the law in this State 
permitting a verdict for a lesser grade of the crime, if there are facts in 
evidence tending to reduce the crime to manslaughter, i t  is the duty of 
the presiding judge to submit this view of the cas~e to  the jury under a 
correct charge, and his failure to do so will constitute reversible error, 
though the defendant may have been convicted for the higher offense, 
citing S. v. Kennedy, 169 N. C., 289; S. v. Kendail, 143 N. C., 659-664: 
S. v. White, 138 N. C., 704-715; S. v. Foster, 130 N. C., 666-673; S. v. 
Jones, 79 N. C., 630; S. v. Matthews, 148 Mo., 185; Baker v. The People, 
40 hlich., 411. I t  is also said in the Merrick case, supra: "In S.  v. 
Kendall, supra, i t  was held 'to be a principle very generally accepted 
that on a charge of murder, if there is any evidence to be considered 
by the jury which tends to reduce the crime to manslaughter, the 
prisoner, by proper motion, is entitled to have this aspect of the case 
presented under a correct charge, and if the charge given on this ques- 
tion is incorrect, such a mistake will constitute reversible error, even 
though the prisoner should be convicted of the graver crime, for it 
cannot be known whether, if the caw had bren ,,resented to the jury 
under a correct charge, they might not have rendered the verdict for 
the higher offense,' " and further, i t  was said in il4errick's case, supra: 
"In Foster's case, supra, the present Chief Justice, delivering the 
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opinion, said: 'If it  had been clearly explained to the jury what con- 
stituted murder in the second degree, of which, through his counsel, he 
had admitted himself to be guilty, i t  may be that the jury would have 
coincided with that view; but, in the absence of instruction on 
that offense, with only the issue of murder in the first degree (692) 
placed before them with instructions only as to that offense, 
with evidence of the homicide, it may w l l  be that the jury held against 
the prisoner, that he was guilty, simply because they were not informed 
as to the constituent elements of the lesser offense'; and for this omission 
a new trial was allowed, the prisoner having been convicted of murder 
in the first degree." I n  S. v. Jones, supra, a conviction for the capital 
crime of murder, i t  was held error to exclude from the jury the view of 
manslaughter, there being evidence tending to establish such crime. 

We cannot agree that S. v. Lance, 166 N. C., 411, has been sufficiently 
distinguished by the Attorney-General from this case. It is true that in 
the Lance case, supra, there may have been a question as to whether it  
was rape or merely an assault, but that identical question is also in this 
case, and his reference to that question, as being the only one involved 
in the Lance case, supra, does not differentiate it from this one. I t  is 
said in the Lance case, SUpTa, that there are any one of five verdicts 
which can be returned by the jury where there is the proper evidence to 
support the finding: rape, assault with intent to commit rape, assault 
with a deadly weapon, simple assault, and not guilty. In  that case 
there may not have been sufficient evidence to support a verdict as to  
any one of them less than the capital felony, though even this was held 
by a much divided Court, Justice Hoke and the writer dissenting upon 
the ground that the court should have given an instruction as to the 
crimes of inferior grades embraced in the capital charge, as there was 
ample evidence to sustain a verdict for the lesser crime. But the case is 
strong, if not direct, authority for the position that, in this case, where 
there is evidence of the lesser crimes, the proper charge should have been 
given as to the inferior offenses included in the higher felony of rape, and 
this should have been done, whether there was or was not a special 
request for it. But really no authority is needed for so plain a proposi- 
tion, as i t  is self-evident. 

The evidence against the prisoner is of a very doubtful or question- 
able character, even the testimony of the prosecutrix herself. While the 
State insisted that she had testified that, in all the alleged attacks upon 
her in violation of her person, she had been forced against her will to 
submit to his embraces, and that she did not do so voluntarily, there is 
strong evidence that she did, and that sexual intercourse with the pris- 
oner was not a t  all disagreeable, distasteful, or offensive to her. Accord- 
ing to her own statement of the transaction, he threw her down when 
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they were only about fifty yards from the edge of the woods, but did not 
then have his way with her, and then she went on with him further in 
the woods, about a mile, when he made his sec0r.d attack successfully, 

and, again farther on, he made a third attack and accom- 
(693) plished his purpose, and perhaps did the same thing still an- 

other time, they being in the woods altogether for several 
hours. I n  all this time she made no outcry, as far as appears, and, ac- 
cording to his testimony, did not attempt to resist any of the alleged 
assaults upon her. Her conduct, even according t o  her own version of it, 
tends to corroborate the prisoner's evidence that she had frequently 
expressed her willingness to meet the prisoner and favor his solicitations. 
They met casually on the morning of the alleged assault upon her, when 
he accosted her, reminded her of their previous agreement, and told her 
that the opportunity for its fulfillment had arrived, to which she made 
no denial or protest, but after walking away in the direction of Wilming- 
ton about fifty yards, she returned and assented tl3 his suggestion, went 
into the woods with him voluntarily and voluntarily had sexual inter- 
course with him, a t  his will and pleasure, several times, remaining with 
him for a long time, walking about with him, and they did not separate 
until he had fully gratified his lustful passions and his further desires 
had subsided. She then went to  the city, but told no one of what had 
happened, although she saw several people on her way back to the city, 
and did not make any complaint for some time. :Her conduct was not, 
by any means, that of an outraged woman, and certainly not of a chaste 
or virtuous woman, but she acted in a perfectly natural and normal way 
of a lewd and lascivious female. It is unfortunately sometimes the way 
of a maid with a man, and conversely. We recite this much of the testi- 
mony to show how carefully judges should charge juries in such cases, 
so that they may subject the testimony t o  close examination and 
scrutiny, as the accusation is one very easy to make and very hard for 
the man to  rebut, or overcome. 

If the pirsoner be guilty, he has committed one of the worst and most 
detestable crimes in the catalog, and should be severely punished, but 
before he is convicted of so grave a crime he should be fully heard, and 
all of the testimony should be most carefully weighed and considered. 
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The error in the charge entitles him to another jury, and it will be so 
certified, to the end that justice may be administered, without denial or 
delay, and in accordance with the law. 

New trial. 

Cited: S. v. Allen, 186 N.C. 308; S. v. Roberson, 188 N.C. 786; S .  v. 
Kline, 190 N.C. 180; S. v. Holt, 192 K.C. 493 ; S. v. Hardee, 192 N.C. 535; 
S. v. Hargett, 196 N.C. 535; S. v. Jackson, 199 N.C. 324; S .  zl. Lee, 206 
N.C. 473; 8. v. Keaton, 206 N.C. 685; S. v. Burnette, 213 N.C. 155; S. v. 
Feyd, 213 N.C. 619; S. v. Gibson, 216 N.C. 537; S. v. Chambers, 218 
N.C. 445 ; S. v. Hairston, 222 N.C. 457; S. v. Brown, 227 N. C. 386; S. v. 
Matthews, 231 N.C. 626; S. v. Roy, 233 N.C. 559; S. v. Hicks, 241 N.C. 
160; S. v. Davis, 242 N.C. 478; S. v. Green, 246 N.C. 720 ; S. v. Jones, 
249 N.C. 138; S. v. Bass, 249 N.C. 211; S. v. Birckhead, 256 N.C. 499. 

STATE v. CHARLIE HUTCHINS AND R. S. RUBS, SURETY. 

(Filed 11 April, 1923.) 

1. Criminal Law-Principal and Surety-Appearance Bond-Liability of 
Surety. 

The liability of a surety on the appearance bond of a defendant bound 
over to the Superior Court upon order of a municipal court in a criminal 
action, is a continuing obligation from which neither the principal nor his 
surety is relieved until the cause is finally disposed of or they are  dis- 
charged by order of court. 

2. Same--Defendant's Duty to Docket Appeal-Court's Jurisdiction. 
Where the defendant in a criminal action has been bound over to the 

Superior Court for trial, to  which he has appealed, it  is his duty to have 
his case docketed a t  the next criminal term of the Superior Court, a t  
which it is due, and where he has failed to do so, and the case, subse- 
quently docketed, comes up a t  a subsequent term for trial, the matter 
not being jurisdictional, the surety on the appearance bond remains bound 
thereon until he is released by final judgment or discharged by order of 
the court. 

(694) 
SCI. ~ . 4 .  to enforce forfeited recognizance, heard on notice issued and 

served on the surety before Shaw, J., a t  January Term, 1923, of 
FORSYTH. 

From a perusal of the record and case on appeal, it appears that on 
21 August, 1921, defendant Charlie Hutchins was convicted in municipal 
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count of said county of the criminal offense of operating an automobile 
while intoxicated, and adjudged to pay a fine of $50. That he appealed 
to Superior Court, and entered into a bond in the sum of $100 for his 
appearance a t  the next criminal term of the Superior Court of said 
county. That said cause against defendant Charlie Hutchins was dock- 
eted a t  December criminal term of Superior Court of Forsyth County, 
and continued from term to term till July term of said criminal court, 
when said defendant was duly called, and failing to answer, judgment 
nisi was entered, and on notice duly issued, served on the surety, prin- 
cipal defendant not found. There was judgment absolute against the 
surety for the penalty of the bond. 

In answer to the sci. fa., i t  was shown that the clerk of the municipal 
court failed to  send up the case against Charlie Hutchins to the next 
criminal term of the Superior Court after judgment entered against 
him, to wit, the October Term, 1921, and that the principal defendant 
had attended a t  said next criminal term, until adjournment of same, and 
no case was called against him a t  that term. 

There was judgment against the surety for the penalty of the bond, 
and he appealed to this Court, assigning for error: 

1. That the court a t  January Term, 1923, was without jurisdiction to 
enter the judgment on the bond. 

2. That on the facts presented, the court should have ruled 
(695) that the pincipal defendant had in all things complied with the 

obligation of the bond. 

Attorney-General Manning and Assistant At tom ey-General Nash for 
the State. 

Charles W .  Stevens for defendant R. S. Russ. 
HOKE, J., after stating the case: The appearance bond on which the 

judgment has been entered is in terms as follows: 
We, Charlie Hutchins and R. S. Russ, of said county, acknowledge 

ourselves to be severally indebted to  the State of North Carolina in the 
sum of $100 to be well and truly paid if default shall be made in the 
following condition : 

The condition of this recognizance is such that if the said Charlie 
Hutchins shall personally appear a t  the next c:riminal term of the 
Superior Court of Forsyth County, to be held a t  the courthouse in 
Winston-Salem on 3 October, 1921, then and there to answer the charge 
preferred against him for operating auto intoxicated, and to do and 
receive what shall by the court be then and there enjoined upon him, 
and shall appear and attend a t  such times or times thereafter as the 
court may appoint upon any and all adjournments and continuances of 
said cause until the h a 1  disposition thereof, and shall not depart the 
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court without leave, then this recognizance to be void, otherwise of force 
and effect. 

C. 8. HUTCHINS. [SEAL.] 

R. S. RUSS. [SEAL.] 

I n  reference to bonds of this purpose and tenor, i t  has been uniformly 
held in this jurisdiction that they constitute a continuing obligation, 
and that neither principal nor surety is relieved until the cause is finally 
disposed of, or they are discharged 1)v ordcr of the court. S. v. Ewe,  
172 N.C., 875, and authorities cited. S. v. White, 164 N.C., 410; S. v. 
Schenck, 138 N.C., 560; 8. v. Morgan, 136 N.C., 602; S. v. Jenkins, 
121 N.C., 637; S. v. Smith, 66 N.C., 620; 5 Cyc., 123; 3 A. & E. (2 ed.) , 
p. 714. I n  this last citation the principal as i t  prevails with us is 
stated as follows: "Neither does the obligation end with the term a t  
which the principal is recognized to appcar, but if the cause against 
him be continued, the bail are bound to have liiiil in court a t  each suc- 
ceeding term thereafter, until he is convicted or acquitted, or they are 
otherwise legally discharged." 

And S. v. Schenck, supra, is quoted with approval as holding that the 
bond binds the sureties for the continued appearance of their principal 
from day to day until finally discharged by the court, and he must 
answer its call a t  all times and submit to the final judgment. 
Nor is the position affected because the appeal was not dock- (696) 
eted a t  the ensuing term, That  is a duty incumbent on the 
appellant, and while i t  has been decided that the docketing a t  a subse- 
quent term mag not be allowed over the protest of the appellee, it is also 
held that the failure to docket may be waived by the appellee, or the 
right to dismiss lost by his laches, and the objection, therefore, does not 
present a jurisdictional question. Barnes v. Saleeby, 177 N.C., 256; Love 
v. Huffines, 151 N.C., 378. 

On the record we are of opinion that neither position of appellant can 
be sustained, and the judgment of the Superior Court must be 

Affirmed. 

Cited: S. v. Staley, 200 N.C. 388. 
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STATE v. HARDY SISK AND SANDY SISK. 

(Filed ll April, 1923.) 

1. Appeal and Error - Objections and Exceptions--Evidence--Que~tions 
and Answers. 

Exceptions to the exclusion of questions asked witnesses on a trial will 
not be considered on appeal when it does not appear what the answers 
would have been. 

2. Evidence - Intoxicating Liquors - Spirituous Liquors - Homicide - 
Murder. 

Upon the trial for murder of an officer while attempting to arrest the 
defendant for violating the prohibition law, testimony as  to what the 
deceased had said before then about wishing that the defendant would 
sell his land and move away from the community is irrelevant, and prop 
erly excluded by the trial judge. 

3. Sam8-Reputation. 
When the defendant is tried for the murder of an  officer while arresting 

him for violating the prohibition law, testimony a s  to whether the witness 
had heard of the deceased holding up people and shooting a t  them for 
carrying whiskey in their automobiles is properly e:ecluded as incompetent 

4. Homicide - Murder - Coprincipds--5e1l-deiens~r-Evidenc8-Instrtlc- 
tion-Appeal and E r r o ~ H a r m l ~  Error. 

When a father and his two sons are tried for murder as coprincipals, 
and the evidence tends to show that the sons had commenced the firing 
upon the deceased, an officer with warrants for their arrest, resulting in 
his being killed by the father in self-defense, the defense of the father is 
not available to the sons who had willfully commenced the firing resulting 
in the death; and an error in an instruction in favor of the sons upon this 
principle cannot be complained of by them. K. v. Whitam, 111 N.C. 695, 
cited and distinguished. 

APPEAL by defendants from Shaw, J., a t  January Term, 1923, of 
ROCKINGHAM. 

The defendants and their father, Ed. Sisk, were tried upon 
(697) an indictment for murder in the first degree. The father, Ed, 

Sisk, was found not guilty, but the two sons, Hardy and Sandy 
Sisk, were convicted of murder in the second degree. 

On 14 April, 1922, the deceased, E.  C. Zeigler, a deputy sheriff of 
Rockingham County and policeman a t  Madison, and W. T. Steele, who 
was a policeman from Mayodan, went out to the house of Ed. Sisk on a 
search for illicit whiskey, and policeman Steele had a t  the time two 
warrants for the arrest of Sandy Sisk. In the neighborhood of the Sisk 
house the officers, in their search for whiskey, separated. Steele testified 
that shortly after the separation he heard some one cursing, and Zeigler 
called, "Steele, come here"; the cursing was being done mostly by the 
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defendant, Sandy Sisk; when he got up there Sandy was cursing and 
swearing that he would not be arrested; Sandy had a pistol in his right 
hand; his brother Hardy came around the house with a shotgun in one 
hand and a pistol in the other and told Steele not to come up there; 
Steele said that he said to them, "You boys had better put those guns 
down; you are not going to hurt anybody"; and when he went on three 
or four steps further the father, Ed. Sisk, walked up. H e  reached over 
and got the shotgun from Hardy and asked what the trouble was. The 
witness replied that he had a warrant for Sandy's arrest. Ed. Sisk 
asked him what i t  was for, and he read the warrants, and Sisk said, 
"Let him alone; he will come down some time and see about it." Steele 
replied that he must have Sandy or a bond for him, to which the father 
replied, "All right, I will sign the bond." But  Hardy and Sandy both 
spoke up and said with an oath that they would not sign anything, and 
then the father said he would not sign. They kept on cursing and 
swearing that they would not be arrested, and were backing off from 
him and Zeigler, who had come up. Finally Steele said to the old man, 
"You will sign this bond," and squatted down on his knee to write i t  
out. As he did so, he said he heard Zeigler say, "Hold up," or "Hands 
up," and the firing started right off. H e  saw Sandy shoot a t  Zeigler. 
The witness then grabbed his pistol and as he threw i t  up Ed. Sisk 
threw his shotgun up and Zeigler fell. Hardy was also shooting. Ed. 
Sisk, the old man, was 6 to 7 steps from Zeigler a t  the time the witness 
saw him fire his gun. The witness then commenced firing, and there 
was a good deal of i t  done, altliough he did not see Zeigler shoot any, 
nor have any pistol, that  day. When the gun fired, Zeigler fell. 

It was in evidence that previous to  this occurrence both Hardy and 
Sandy Sisk had declared that they would not be arrested, but would fill 
any officer who came out there with a warrant for them with lead. The 
gun-shot wound by the father, Ed. Sisk, caused the death of Zeigler. 
The coroner also found in the groin of the deceased, Zeigler, a wound 
caused by a pistol bullet, which probably punctured a blood 
vessel. I t  is also in evidence that  pistol bullets had passed (698) 
through the clothes of the deceased without making any fatal 
wound. 

Upon the evidence, the State insists that the two Sisk boys commenced 
the firing upon Zeigler. When Ed. Sisk, the father, came up Sandy had 
in his hands not only the pistol, but a loaded shotgun. The father took 
the shotgun out of Hardy's hands. When Steele suggested to Ed. Sisk 
that he sign the bond for Sandy's appearance a t  court, Ed. Sisk con- 
sented, and Steele was kneeling down filling out the bond when the 
shooting commenced. There seems no doubt from the evidence that the 
wound in the head of the deceased from the shotgun in the hands of 



Ed. Sisk was the fatal shot. Ed. Sisk claimed that  Zeigler had shot off 
the end of his nose before he used the shotgun, a,nd was still firing a t  
him, and he shot to protect his life. The jury seems to have taken that 
view of the evidence, for they acquitted Ed. Sisk upon the ground of 
self-defense, but convicted the two boys of murder in the second degree. 
From the judgment they appealed. 

Attorney-General Manning and Assistant Attonzey-General Nash for 
the State. 

A. L.. Brooks and Glidewell & Maybrick for defedants .  

CLARK, C.J. Upon the evidence of the State, the two Sisk boys were 
offering armed resistance to the arrest of Sandy Sisk upon a valid and 
legal warrant, and began shooting. I n  the promiscuous firing that en- 
sued, Zeigler apparently was killed by the father, but the two boys were 
engaged in firing a t  the time. 

The defendants excepted to the exlusion of the following questions: 
(1) "Did not Zeigler have the general reputation o:i being a violent man 
and shooting when he was off on a raid?" It does not appear what the 
answer would have been. (2) The defendants also excepted to the exclu- 
sion of the testimony of the witness Gunter, who said in reply to a 
question: "Mr. Sisk had a lot surveyed off the mill, and my under- 
standing was he was going to sell i t  and Mr. Zeigler said he wished the 
damned rascal would sell i t  or die and leave." The court properly struck 
out this evidence as irrelevant. ( 3 )  The court refused to allow the wit- 
ness Money to answer the following question: "You have heard of 
Zeigler holding up people and shooting a t  them for carrying whiskey in 
their automobiles." This was properly excluded as incompetent, and, 
besides, i t  does not appear what the answer would have been; and fur- 
ther, the witness was permitted to state that Zeigler did not have a 
general reputation to that effect. The motion in a r~es t  of judgment was 
properly refused. 

The court charged the jury: "In this case the State asks 
(699) you to return a verdict of murder in the first degree, but I will 

instruct you that your verdict may be guilty of murder in the 
first degree; guilty of murder in the second degree; guilty of manslaugh- 
ter, or guilty of excusable or justifiable homicide, as you may find the 
facts to be from the testimony of the witnesses." 

The defendants excepted to the following charge: "If you find that 
the defendant, Ed. Sisk, was not a t  fault himself, that he did not fight 
willingly, but reasonably apprehending it  necessaly to shoot and kill 
Zeigler in order to save his own life, or himself from some great bodily 
harm, he shot, he would not be guilty, and neither would the boys be 
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guilty, although they may have been there aiding and abetting, or they 
inay have been shooting a t  the time, they would not be guilty of man- 
slaughter, although they may have been engaged in the shooting." If 
there was any error in this charge i t  was in favor of the defendants, and 
they cannot complaint of it. 

Finally the defendants excepted, because the court did not charge the 
jury that "If the jury should find that  the defendant Ed. Sisk did the 
killing, as contended for by the State, and admitted by him, and that  
such killing was justifiable, and they should find him not guilty, that the 
other two defendants, Hardy and Sandy Sisk, would not be guilty of 
murder in the second degree, even though they may have aided and 
abetted their father in the killing." There was no prayer to this effect. 

The indictment was not against Ed. Sisk for murder and against the 
sons for aiding and abetting, but the indictment was against all three for 
murder in the first degree. The killing of Zeigler occurred during the 
armed resistance of the two Sisk boys to the arrest of Sandy Sisk under a 
valid and legal warrant. The evidence for the State is that they opened 
fire on the officers, and in the promiscuous shooting that followed Zeigler 
was killed, apparently by Ed. Sisk. It is not a case of homicide by 
Sisk, the boys aiding and abetting him, as in S. v .  Whitson, 111 N.C. 
695, but they were all engaged, upon the evidence, in the shooting, and 
if there was error in the charge of the judge in favor of Ed. Sisk, or of 
the jury in finding him not guilty upon the idea that so far as he was 
concerned he was acting in self-defense, or in the defense of his boys, this 
cannot inure to the benefit of the defendants, who were principals in the 
affair if they were resisting with weapons the service of the warrant. 
and began the shooting. 

The idea of the jury evidently was that the father had entered the 
fight in protection of himself only after he had been shot in the nose, 
and was not guilty. This was no defenae to the two defendants if they 
started the difficulty, and began the firing upon the officers, which re- 
sulted in the killing of Zeigler. If it is true that the father fired the shot 
which killed the deceased, but the other defendants began the 
firing and were engaged in carrying it on, they were not aiders (700) 
and abetters, but mere principals in the unlawful shooting in 
which the officer was killed, and the father doubtless was found not 
guilty because the jury found that he acted in self-defense. 

The indictment was against the father and the two boys as coprinci- 
pal?. If the defendants originated the firing in which Zeiglar was 
killed, and the boys were in armed resi~tance to the service of legal 
process, they were responsible for the homicide of the officer. So far as 
they are concerned, i t  is no defense that the officer was killed by their 
father whom the jury, whether rightly or wrongly, acquitted of any 
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responsibility, presumably upon the ground that the old man's part in 
the fight was taken in self-defense. The verdict as to him cannot be 
considered by us, and it  "cannot be imputed to the defendants for right- 
eousness." If Zeigler was killed by a shot fired in armed resistance t o  
the officers of the law, begun and carried on by these defendants, they 
certainly were not acting in self-defense. 

The court in its charge recapitulated very fully and carefully the 
evidence and contentions of both sides, and charged the law applicable. 
He called attention to  the evidence and the contention of the defendants 
that Zeigler was a man of dangerous and violent disposition; that he had 
made threats against the defendants, and that he began the shooting on 
this occasion. He also recited the evidence and the contentions of the 
State that Zeigler was not a man of dangerous and violent character, and 
that he was unarmed on this occasion, and that the shooting began upon 
the part of the defendants. Ed. Sisk went upon the stand on his own 
behalf, but the judge charged the jury that they could not consider the 
fact that Hardy and Sandy Sisk did not go upon the stand to their 
prejudice; that they had a right not to do so. The charge was very full 
and complete, and seems to have presented the case to the jury in every 
aspect of the evidence and all the contentions of the respective sides. 
The sole exceptions are those above stated. 

No error. 

Cited: S.  v. Oxendine, 187 N.C. 662; S. v. Brown, 198 N.C. 42; S. v. 
Pierce, 208 N.C. 49; S. v. Harvey, 228 N.C. 65; State v. Lentz, 27 N.C. 
125. 

STATE v. MED. JOURNEGIAN. 
(Filed Il April, 1923.) 

1. Evidenc4-Corroboration4tatements Made by Witness to Others- 
Criminal haw. 

A witness may corroborate his testimony by testifying that he had 
made the same statement to other parties, and a dlafendant in this action 
for illicit manufacturing of liquor was properly permitted to testify as  to 
the identity of two others who were with him engaged therein, but escaped 
the officers making the arrest, and then to state that he had told the 
o5cers making the arrest that they were present and engaged in the 
unlawful act. 

8. Intoxicating Liquors-Spirituous Liquors--Crimhnal Law-Evidence- 
Mental Incapacity-Criminal Intent. 

When the defendant is being tried for illicit d:istilling of whiskey, i t  
may be shown in defense that he was mentally incapacitated from dis- 
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ringuishing between good and evil and could not appreciate the illegal 
consequences of his act because of mental incapacity; but testimony by a 
nonexpert, and from his personal observation, to the effect that the de- 
fendant did not have mental capacity to  operate a still is incompetent and 
properly excluded. The charge in this case is approved. 

WALKEX, J., concurring. 

APPEAL by defendant from Pru111rier. J. ,  a t  January Term, 1923, (701) 
of FR~NKLIN. 

At  torney-General Manning and -4ssistan t Attorney-General Nash for 
the State. 

Tl'illium H .  & Thomas W .  K u f i n  and 11'. 31. Person for defendant. 

CLARK, C. J. The defendant, a white man, and two negroes were 
found by the officers a t  a copper still actively engaged in the manufac- 
ture of whiskey. They had two barrels of beer, some jugs, a bushel of 
meal in a bag, and two empty barrels. One of the negroes, Percy 
Mitchell, on being examined for. the State, testified that he, Harry 
Al~ton,  and the defendant Journegan were at the still a t  the time the 
officers came up. They ran before the officers reached them, but Percy 
Mitchell was caught while running off by Mr. Fuller, one of the officers, 
and he was permitted to testify that he told Fuller who were present a t  
the still, and to state that the defendant Journegan and Harry Alston 
were the men. The defendant excepted, but it is settled by this Court 
that a witness can corroborate himself hy testifying that he had made 
the same statement to other parties. S. 21. N a ~ d t s b y ,  130 N.C. 664. 

The defendant relies, however, upon exceptions to the refusal of the 
court to permit answer to  the following questions by one Thompson, 
witness for the defendant: "In your opinion, do you think that he 
(.Journegan) has sense enough to operate a blockade still?" and, also, 
"Do you think, on 12 December, 1922, Journegan had sufficient mental 
capacity to operate a still, and to know it was wrong to run it?" The 
answers to  these questions were excluded, and it does not appear what 
they would have been. The real inquiry is not his capacity to run a 
blockade still, but did he aid in doing so, and did he know it was wrong. 

While an ordinary witness, who has peculiar opportunities to observe, 
may express an opinion upon the sanity or insanity of a person charged 
with a crime, or in other cases where such sanity or insanity is an issue, 
yet this expression of opinion goes only so far as to permit 
the witness to testify that in his opinion the defendant was (702) 
insane or sane, but not whether he was guilty of this particular 
offense because of lack of mental capacity. 
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Whether or not Journegan had sense enough to operate a blockade 
still was not for the witness to determine. The evidence is that Journe- 
gan, a white man, was in fact operating the still and supervising two 
negroes who were aiding him. 

I n  5'. v.  Haywood, 61 N.C. 376, Pearson, C.J., approved the follow- 
ing introduction by the judge as to the test of insarity in criminal cases: 
"If the prisoner a t  the time he committed the hornicide was in a state 
to comprehend his relations to other persons, the nature of the act in its 
criminal character; or, in other words, if he w i s  conscious of doing 
wrong a t  the time he committed the homicide, he is responsible. But 
if, on the contrary, the prisoner was under the v~sitation of God and 
could not distinguish between good and evil, and did not know what he 
did, he is not guilty of any offense against the law; for guilt arises from 
the mind and wicked will." This definition has always been sustained 
and followed in this State. I n  that case, Chief Justice Pearson said: 
"We fully approve of the charge of his Honor upon the subject of 
insanity: It is clear, concise, and accurate; and as i t  is difficult to 
convey to the minds of juries an exact legal idea oi the subject, we feel 
a t  liberty to call the attention of the other judges to this charge." This 
case has been repeatedly cited with approval since. 

The judge charged the jury: "Now as to the plea of insanity. I 
have instructed you, and repeat my instructions, t h , ~ t  there is no burden 
upon the State. It is presumed that all persons a re  sane, and he who 
pleads insanity must prove i t  to the satisfaction of the jury. You will 
remember the evidence of the defendant, the burden being upon him, 
and give i t  such weight as  you may find it is entitled to, and the other 
witnesses such credibility as you may find then1 entitled t o  receive." 

The judge further charged the jury: "The first thing to which you 
mill address yourself will be the question of the ,sanity of the defendant 
a t  bar, and you will remember the law which I have given you, and if 
you find a t  the time that the alleged act was cornmitted, if you find 
beyond a reasonable doubt that he committed either of the acts charged 
in the bill, he was conscious of doing a wrong, then he would be guilty, 
but if he was under a visitation of God, and could not distinguish be- 
tween good and evil, and did not know what he did, he would not be 
guilty." To this charge there was no exception. 

It would lead to strange results if the precedent were set in this case 
that a witness could testiy whether in his opinion a man who com- 
mitted forgery had '(sufficient mental capacity to do this and understand 

that it was wrong"; or whether a man guilty of homicide by 
(703) the use of a deadly weapon had "mental capacity t o  use a 

deadly weapon, and to know it was wrong to kill." Larceny is 
defined to be the felonious taking and carrying away of the goods of 
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another with the intent to appropriate them to  one's own use. On this 
charge i t  would be competent to prove these facts, and in defense the 
defendant could show that  he did not know right from wrong, and there- 
fore could not have the intent. But i t  would be without precedent to ask 
if a defendant had mental capacity to commit larceny. 

Such a course of examination is without precedent, and if competent 
in this case where the man was found in actual perpetration of the crime 
and supervising the work, such inquires would be without restriction 
and instances may be readily imagined which would lead to very curious 
results. 

The defendant himself was put upon the stand and his examination 
shows no lack of mental capacity. He testified that he only dropped in 
accidentally and had nothing to do with operating the still. The testi- 
mony of his two associates, the colored men, being to the contrary, the 
jury did not believe him. There was ample testimony upon the question 
as to his mental capacity. The testimony was that he was 43 years of 
age, owned a large house and a farm of 34 acres, and rented out his 
lands. He  had no guardian and collected his own rents. There was 
direct evidence from numerous witnesses that his mental condition was 
fairly good, and that in the opinion of witnesses he knew right from 
wrong. W. W. Green, one of the witnesses for the defendant, testified: 
"I consider him far removed from an imbecile. I believe if any one 
told him he would be punished for doing a thing he would know that, 
but I do not think he has any conscientious scruples, only from being 
caught." This description would probably apply to many men guilty 
of crime. 

E. M. Newman testified that he "had been living within a half mile 
of the defendant for 22 years. His mental condition was fairly good. 
I n  my judgment he has mental capacity to know right from wrong. 
-4s to his general character and reputation, he is just an ordinary char- 
acter, nothing so extra bad and nothing so good. Some good and some 
bad." There were several other witnesses for the State who testified to 
the same purport. 

Both the negroes testified that the defendant was there when they 
were caught, and had lighted the fire under the copper still and pushed 
the fire up when the still was boiling, and he knew enough about right 
and wrong to run when the officers came. Whether these facts made him 
guilty was a matter for the jury, and did not rest in the suppressed 
opinion of the witness whatever it might have been, whether he "had 
sense enough to run a blockade still." 

What is the ar t  and mystery of "running a blockade still," 
and what is the standard of efficiency which is necessary to (704) 
make the operator liable? There is no institution, so far as we 
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know, that issues a certificate that tlw holder is "capable of running a 
blockade still." Does i t  mean that the defendant must have capacity 
to run a blockade still successfully and profitably, and without being 
c a u g h t a n d  that if he fails in the latter respect he is not guilty? "If 
so, leg-ality is an essential element of such capacity ." The defendant did 
his best. He  outran the officers. 

The question was properly ruled out. for it was riot necessary to show 
that the defendant had "capacity to run a still," but did he aid in doing 
this illegal act. 

For ages the test has been in trials for all crimes. Did the defendant 
do, or take part in doing, the illegal act and have the mental capacity to 
know he was doing wrong? Both these questions were fully and cor- 
rectly presented in this case both on the evidence and in the charge, and 
the july found against the defendant. 

Before a witness can testify as to general chavacter or the mental 
capacity of another, he must qualify himself as to his means of observa- 
tion. Even then he can testify only as to general character or mental 
capacity. 

There is no precedent in the books to ask as to the mental capacity to 
commit any particular crime. Why should it be created as to "illicit 
distilling of spirituous liquor," especially when the witness does not 
testify of his own knowledge of the subject, or h s observation of the 
defendant in exercising that  particular art or committing that particular 
crime? 

No appeal presents the question of the liability of the two negroes, 
but the defendant, a white man, a landowner, r~n t ing  out land and 
collecting his rents, without a guardian, seeks to evade liability for 
taking part in the event by asking witnesses whether the defendant had 
"mental capacity to run a blockade still"--which might exculpate most, 
if not all, men who are caught a t  it. 

Whether the defendant committed the act charged, and whether he 
knew right from wrong as defined by the court, was duly submitted on 
the evidence and in the charge, and found by the jury adversely to the 
defendant; but there is no precedent as to what is necessary to constitute 
"mental capacity to run a still." Does i t  include knowledge of the method 
needed to elude the officers, to make a good article, to be wary in sell- 
ing it, fleetness in getting away when the officers pounce upon him, and 
possibly other qualifications? There being no precedents as to this, i t  
ought not to be charged as error to the judge that he excluded such ques- 

tion and submitted only inquiry according to the settled form 
(705) as  to the acts constituting the crime and sufficiency of knowledge 

in the defendant to  know that he was doing wrong. 
No error. 
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WALKER, J., concurring: I agree with the opinion and conclusion 
of the Court in this case, for the same reason and partly upon the same 
ground that I refused my assent to the opinion in the case of In  re 
Peterson, 136 N.C. 13, a t  page 28, though for reasons there stated I 
concurred in the result, a new trial having been awarded. 

It is not competent for a witness, especially a nonexpert, to give his 
opinion, for instance, as to whether a testator or a grantor in a deed had 
or had not sufficient mental capacity to execute the particular instrument 
in question, and much less is i t  competent for him to state whether a 
defendant had sufficient mental capacity to run, or operate, a whiskey or 
brandy still. I stated fully the reason for the opinion I then held, when 
the Peterson case was decided (1904), and have entertained ever since 
(being more convinced, after greater consideration of it since that time, 
that it is clearly right). I appeal to the highest authority, one of the 
greatest, if not the greatest, judge who ever sat upon this bench, and I 
disparage none in so saying. The very question was raised in Crowell 
v. Kirk, 14 N.C. 356. At  that time this bench was composed of Leonard 
Henderson, Thomas Ruffin, and Joseph J. Daniel. Judge Ruffin, in his 
opinion, said: "As far as  we perceive any meaning, we suppose the 
attempt was to get the opinion of the witness, whether the supposed 
testator had capacity to make a will. It could not be, whether he thought 
him in possession of ordinary faculties, when he executed the instru- 
ment; because the witness did not profess to have been present; and 
because he had just said that when sober he had his proper mind and 
senses. If this was the purpose of the inquiry, it was properly refused; 
for the witness is not to decide what constitutes mental capacity, or a 
disposing mind and memory; that being a matter of legal definition. 
H e  might state the degree of intelligence or imbecility in the best way 
he could, so as to impart to the court and jury the knowledge of his 
meaning, that they might ascertain what was the state of the testator's 
mind and memory; but whether that was adequate to the disposition of 
his property by will did not rest in the opinion of the witness." That 
is the question we have here, although the latter is far less competent 
than was the question in the Crowell case, supra. In  Lawson on Expert 
and Op. Evidence (2 ed.), 155, i t  is said: "Capacity to make a will is 
not a simple question of fact. It is a conclusion which the law draws 
from certain facts as premises. Hence, it is improper to ask and obtain 
the opinion of even a physician as to the capacity of any one to make a 
will. Under our system that question was addressed to the jury. 
All evidence which tended to shed light on his mental status, (706) 
the clearness and soundness of his intellectual powers, should 
have gone before them. This being done, however, the witness should 
not have been made t o  invade the province of the jury." And the same 
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was also stated in the following authorities: Walker v. Walker, 34 Ala. 
470; I n  re Arnold, 14 Hun. 525; Reg. v. Richards, Fos. & Fin. 87, and 
Fairchild v. Bascom, 35 Vt. 416, citing Crowell v. Kirk, 14 N.C. 356. But 
the opinion of the Court, as delivered by Judge Daniel, in Crowell v. 
Kirk, supra, is conclusive upon the incompetency of such a question. He  
said: "The defendant's counsel asked his own witness, Harris, if in his 
opinion the testator was capable of making a will; an objection being 
made, the witness was not permitted to answer the question. I do not 
think that the judge erred in this. The opinions of witnesses in England 
are confined to persons of science, art, or skill in some particular branch 
of business, and they have to give the reasons upon which their opinions 
are founded. All other witnesses are to state the facts, and the jury 
make up their opinions on the facts thus deposed to. In  this country 
the courts have said that the law placed the subscribing witness about 
the testator to ascertain and judge of his capacity. But no case has 
gone the length of permitting the evidence of op.nion offered in this 
case to go to the jury." The case last cited, i t  teems, is directly in 
point and explains what is said in Clary v. Clars, 24 N.C. 78, so as 
to reconcile that case with the authorities. What was stated by Judge 
Gaston in Clary v. Clary, supra, is fully explained by Judge Daniel (for 
the entire Court) in the Crowell case, supra, where it is said, a t  least 
substantially, that Judge Gaston's language must be considered in rela- 
tion to the particular question asked the witness in that case, and had 
reference to mental condition or soundness, and not to mental capacity, 
which is quite a different thing. 

The error in Whitaker v. Hamilton, 126 X.C. 465, and which has 
crept into some other expressions in our decisions, rests entirely upon 
what was supposed to have been said in Clary v. Clary, supra, and one 
or two cases in which the Court seems to have clearly misunderstood the 
scope of that decision, as fixed by Judge Ruffin, the elder, Judge Daniel, 
and Judge Gaston, and by other judges who have followed them. Smith 
v. Snzith, 117 N.C. 326; McDougald v. McLean, 60 N.C. 120. And in 
Rogers on Expert Testimony (2 ed.), p. 164, sec. 69, i t  is said that 
the "weight of authority is opposed to allowing the witness to express 
an opinion as to whether an individual had the mental capacity to  dis- 
pose of his property by will or deed." 

There is a wide difference between mental condition or soundness and 
mental capacity, and if this difference is carefully regarded, most of the 

cases in our Reports can easily be harmonized. Crowell v. Kirk, 
(707) 14 N.C. 356; Chry  v. Clary, supra; Smith v. Smith, 117 N.C. 

326; Lawson on Exp. and Op. Ev. (2 ed.), p. 155; Fairchild v. 
Bascom, 35 Vt. 416; Reg. Richards, Fos. and Fin. 87; Walker v. Walker, 
34 Ala. 470; In re Arnold, 14 Hun. 325. The case of Whitaker v. Hamil- 
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ton, 1'26 K.C. 465, was, in my opinlon, erroneously decided, and should 
be overruled. A witness is no more competent to express an opinion 
as to  tile mental capacity of a testator to make 111s will than he would be 
to state that an act was negligently done, hot11 involving questions of law. 
The latter kind of testimony this Court hab steadily and consistently 
held to be incompetent. Tillett v. R. R.. 118 N.C. 1031. Nor can he 
state that another has acted bona fide, or ~ i t h o u t  fraud. W o l f  v. Arthur, 
112 S C. 691. In  Tillett v. R. R., supra, a t  1). 1042, Justice Avery said: 
"Whcn. therefore, the witness was asked to state whether a car was 
coupled in a negligent manner, the question was calculated to elicit an 
opinion upon one of the questions which the jury were impaned to de- 
cide. and the objection to its competency, being made in apt time, 
was properly sustained." Smith v. S m ~ t h ,  supra. Mental state may be 
proved by a witness's opinion, as in JIcRae v. Malloy, 93 N.C. 154, 
cited in the opinion of the Court. See, also, Sherr-il v. Tel. Co., 117 N.C. 
353. I t  1s also competent for a witness to give hie opinion as to whether 
a perPon is a negro or not (Hopkins 11 .  Rouws,  111 N.C. 175), or that 
hie appearance indicates the presence of negro blood in his veins, as 
in Gilliland v. Board of Education, 141 N.C. 482. B u t  in all the  cases 
just noted, and in those cited in the opinion of the Court, as well as in 
the principal case, the inquiry referred to a state or condition not com- 
plicated with a question of law. A witnes cannot give his opinion as  
to n-hat the law is, either directly or ind~rectly, unless that is the very 
issue lnvolved or the subject of inquiry, a4 when it relates to the law 
of some other jurisdiction, and he is called as a professional expert to 
prove it. That  a nonexpert should not he ayked a question requiring him 
to express his opinion upon a question of law would seem to be a proposi- 
tion $0 plain as not to require anv argument to demonstrate its correct- 
nese. He could just as well be asked if a will or deed had been properly 
executed. I t  is not the nature of the particulsr question of law involved, 
but the fact that i t  involves a question of law, which renders the wit- 
nebs mcompetent to answer such a question. 

This question is considered by me as very important to mark and 
presene the true and proper distinction which separates competent from 
incompetent evidence; otherwise great injustice4 may be done in the trial 
of causes. 

It would seem that the question asked in this case, as to  the sufficiency 
of defendants' mental capacity to run a 411, is so wide of the mark 
when brought to the teat of  ell settled rules of evidence as to 
be plainly incompetent. As a general rule, questions relating to (708) 
character or to mental characteristics should be more general in 
form. If it was intended to show that defendant was weak-minded with 
a view of arguing upon that and other evidence or circumstances that he 
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was an imbecile, or not endowed with sufficient sense or perception to 
distinguish between right and wrong, and therefor that he was incapable 
of committing a crime, the evidence would, perhaps, have been com- 
petent and admissible, but to ask a witness if the defendant had mental 
capacity sufficient to run or operate a whiskey sti,l would depend more 
upon his actual knowledge of such matters, acquired by his experience, 
than upon his mental ability or his natural skill. It does not, we imagine, 
require any high order of intellect, and certainly not of morals, to run 
or operate so simple a contrivance as a still, as veny slight practice and 
experience would suffice in an ordinary case, as this was. The question 
was not as to  his mental capacity to run a blockade still, but as to his 
capacity to distinguish between right and wrong, or tlie capax doli. As 
we say, and as the Assistant Attorney-General substantially puts i t  in 
his brief: Whether or not, then, Journegan had sense enough to operate 
a blockade still was not the question. The fact was, he was operating 
the still, and with apparent vigor and success, and the inquiry should 
be confined to  the question whether he was crimindly liable for his act. 
If he was too insane to know the quality of his act, tha t  is, to know tha t  
it was wrong and forbidden by law (malum in se GT malum prohibition), 
and the witness had had opportunity for observirg him sufficiently to  
enable him to answer the question intelligently, he could give an opinion 
upon his sanity, or insanity, a t  the time the crime was alleged t o  have 
been committed. S. v. Ketchy, 70 N.C. 621; M c L e a y  v. Norment, 84 
N.C. 235; Whitaker v. Hamilton, 126 N.C. 465 ; S .  v. Terry, 173 N.C. 
761; S. v. Coley, 114 N.C. 879. Exceptions 5 and 6 were to the court's 
overruling objections to the following questions: "Is Journegan suf- 
ficiently capable to buy a stilling outfit?" (He had already bought it, 
and with seeming good judgment, and was actually using it.) "Have 
you any idea what his income is from his estate?" The answers to these 
questions, in view of conceded facts, would have been plainly irrelevant 
as throwing no light upon the issue under investigation. Exception 7. 
Again, W. W. Green, a witness for the defendant, was testifying when 
he was asked this question, "Do you think he has sufficient mental 
capacity to operate an illicit distillery, and to know that it was wrong?" 
The same observation may be made upon this exoeption as was made 
upon exceptions 3 and 4. The opinion the witness was permitted to 
express was whether or not the defendant was insane, or of unsound 
mind, a t  the time. It was a matter for the jury, and not for the witness, 

to determine whether or not he had sufficient mental capacity 
(709) to operate a distillery and to know that it was wrong. The de- 

fendant himself, however, went upon the stand and testified 
in the presence of the jury, and there is not tlie slighest indication, in 
his own testimony, of any diseased state of mind lshich would prevent 
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liis knowing the illegal quality of the act he was engaged in; on the 
contrary, it shows distinctly that he knew that making whiskey was both 
illegal and morally wrong. There is no attempt in any of the evidence 
of the defendant to  show that he had i n t e n d s  of insanity and intervals 
of sanity. On the contrary, that evidence, if true, and taken in any as- 
pect of it, would only show that he was not a man of moral strength 
of mind on account of his having had a sunstroke about 25 years ago. 
In  any view of the case, i t  seems that the defendant was properly con- 
victed and properly sentenced. 

The fact that Journegan was present when the officers went to the 
place where the liquor was being manufactured, and the further fact 
that Journegan was in charge of the still, and was the leader of the 
"gang," so to speak, directing what was being done illegally a t  the 
place, would seem to rebut the  idea tha t  he did not know what he was 
about, or did not fully comprehend that he was committing an unlawful 
act. 

If the evidence were admissible, its exclusion should be assigned to  
the  class of harmless errors, and surely is not such a one as calls for a 
reversal of the judgment. Nothing of any importance would be accom- 
plished by such a course. If a witness had testified that Journegan did 
not have sufficient mental capacity to k n o r  that what he was doing was 
illegal, the jury would not have believed him, and should not have done 
so, for the contrary was so palpably the truth, if we judge the defendant 
by his own conduct when he was caught a t  the still-flagranto delicto. 
Besides, his own and real defense was that he did not run the still-not 
that lie did not know how to run it. He  knew intuitively that i t  was 
wrong to make "blockade liquor," because when the officers appeared he 
took to his heels. Thus conscience does make cowards of us all, as 
Hamlet soliloquized, and there is nothing that has been more truthfully 
said and established in all the centuries. If this man did not know it was 
wrong to make blockade liquor, or any kind of liquor in these times, 
if he was so benighted as that, there was nothing to run from. He  would 
have stood his ground in his ignorance and imbecility. He exercised his 
mental faculties, felt consciously guilty, and fled instinctively before 
the pursuit of an offending law, represented in the person of its approach- 
ing officers. 

The case is such a plain one, and defendant's guilt is so conclusively 
established, that there is, a t  least, no substantial error, as the basis of a 
new trial, which is granted only when there is prejudicial and not merely 
theoretical error. Verdicts and judgments should not be lightly 
set aside upon grounds which shov that alleged error to be (710) 
harmless, or where the appellant could have sustained no in- 
jury from it. There should be a t  least something like a practical treat- 
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ment of the motion to reverse, and it sllould not be granted except to 
subserve the real ends of substantial justice. Hilliard on New Trials 
(2  ed.), secs. 1 to  7. The motion should be meritorious and not frivolous. 
Graham and Waterman on New Trials, vol. 3, p. 1235. Courts are in- 
stituted to enforce right, and restrain and punish wrong. Their time is 
too valuable for them to interpose their rc~nedial power idly, and to no 
purpose. They will only interfere, therefore, wh~lre there is not only 
error, but a prospect of ultimate benefit. S. v. Smith, 164 N.C. 475-480. 

My conclusion is that there is nothing in this record to justify a 
rever'sal or any interference with the due course of justice. 

Cited: S. v. Allen, 186 N.C. 311; Hmvey v. 13rown, 187 N.C. 366; 
5. v. Hauser, 202 N.C. 740; In re Will of ATicholson, 204 N.C. 224; S. v. 
Kall, 211 N.C. 63; S. v.  Howie, 213 N.C. 78.3; S. z.  Matthew,  226 N.C. 
641; S. v. Jones, 229 N.C. 597; Lookahill v. Regan, 247 N.C. 201. 

STATE v. J. E. R;elAGAN. 

(Filed 18 April, 1923.) 

1. Evidence-DemurrercNonsuit. 
Where the defendant in a criminal action demurs to the State's evi- 

dence, and upon the overruling of his motion introduces his evidence and 
again demurs after the close thereof, the entire evidence will be consid- 
ered in the light most favorable to the prosecution. 

2. L a r c e n y 4 r i m i n a l  Law-Evidence-Recent Poslriession-Presumptions 
--J~ry-Trial~. 

In  an action for the larceny and receiving of 8.n automobile, evidence 
that the car of the prosecutor had been taken from the place he had left 
it on the street of one town and within twenty-four hours thereafter waq 
discovered by the prosecutor parked on the streets of a neighboring town 
with no one in it, but that the defendant had been seen several times 
walking by the car, watching if not guarding it, by a policeman who had 
been put upon watch by the prosecutor, and that the prosecutor, upon 
taking possession of his car found an overcoat therlein with a letter in its 
pocket addressed to the defendant, together with the defendant's admis- 
sion that the coat and letter were his, is evidence to be considered by the 
jury on the question whether the defendant was in the actual possession 
of the car a t  the time it was restored to the prosecutor. 

3. Larceny - Criminal Law - Evidence - Recent IPossession-Issues of 
Fact. 

The presumption that  the one in whose recent possession a stolen 
article has been found is the thief is not one of law, strictly speaking, 
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but of fact, open to explanation by the one tried for the offense. 

4. Appeal and Error-Objections a n d  Exceptions-ContentionsInstruc- 
tion. 

The appellant is required to call to the attention of the trial judge a 
mistake or error in reciting his contentions to afford the judge a n  0 ~ 1 1 0 1 -  

tunity to correct an inadrertnnce, if any. and an exception thereto nftrr 
verdict comes too late t o  be considered on appeal. 

5. Appeal and  E r r o r  - Harmless E r r o r  - 1nstructlons-Characte~-Evi- 
dence. 

Where testimony both of the good and bad character of the defendant 
tried for larceny and receiving has been introduced, and a State's witness 
has voluntarily qualified his testimony by stating his character was bad 
"in regard to  his dealing in liquor," a charge of the Court saying in what 
respect the evidence is to  be considered is not prejudicial to the defmdant, 
and will not be held for revemible error. 

APPEAL by defendant from Harding, J., a t  November Term, ('ill) 
1922, of DAVIDSON. 

The indictment charged the defendant with the larceny of a Ford car, 
and with receiving the car knowing it to have been stolen. The jury 
returned a general verdict of guilty. From the judgment pronounced 
the defendant appealed. 

Attorney-General Manning and Assistnnt Attorney-General Nash for 
the State. 

John D. Slawter for defendant. 

ADAMS, J. The State offered evidence tending to show that Gary 
Long owned a Ford car which he left on Ahin Street in Thomasville 
about five o'clock on the afternoon of 14 ,January; that he returned from 
a picture show about two hours afterwards and found that his car had 
been stolen; that  on the next day a t  4 o'clock he saw it in one of the 
streets of Winston-Salem; that he made report of the larcency to police 
officers, one of whom while keeping watch noticed that a man who 
"looked like Mr. Reagan" walked by the car several times looking at  i t ;  
that the officers later in the day turned the car over to the prosecutor 
Long, who found in it a raincoat, and in onc of the pockets a letter 
addressed to  the defendant; that the defendant admitted that the rain- 
coat was his, and that he had received the letter, but said that the letter 
had been left in the pocket and the coat had been stolen. 

The defendant offered evidence tending to show that he lived three 
miles from Winston-Salem, and was a t  home when the larceny occurred; 
that he had never seen the car and was not in Winston-Salem when i t  
n-as found; that on the night of 6 January lie parked his own car in 
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front of the postoffice, throwing his raincoat over the radiator to protect 
i t  from the snow, and went away; and that upon his return the coat was 

missing. Evidence was introduced in corroboration of the de- 
(712) fendant's testimony. On cros3-examination he admitted that he 

had been indicted three times for the larceny of automobiles, 
but that all the prosecutions except this one had b ~ e n  abandoned. There 
was evidence for the defendant tending to diow t ~ a t  his character was 
good, and evidence for the State tending to show that his character was 
"bad for whiskey" and "bad for fooling with liquor." 

First when the State had rested its case, and again a t  the conclusion 
of all the evidence, the defendant moved to dismisa the action as in case 
of nonsuit; the second motion must therefore be considered in the light, 
not merely of the evidence which was introduced bay the State, but of all 
the evidence offered a t  the trial. S.  v. Killian, 173 N.C. 792; S. v. 
Brinlcley, 183 N.C. 720; S. v. Pasour, 183 N.C. 794. This evidence, 
when construed most favorably for the prosecution, tends to show that 
the car was stolen in Thomasville on Saturday and within twenty-four 
hours afterwards was found in the street near a ca,fe in WinstonSalem; 
that the defendant was watching, if not guarding, i t ;  and that in the 
car a t  the time i t  was found and returned to the owner were the defend- 
ant's raincoat and a letter which, properly addressed to him, the de- 
fendant had received through the mail. We are a t  a loss to comprehend 
how the court could have disregarded the evidenw or could have with- 
drawn it from the jury, as it was competent and directly relevant upon 
the question of the defendant's guilt. The fact that the defendant's 
raincoat and letter were in the car was evidence that the car had come 
into his possession, as Judge Gaston said, "by h ~ s  own act or, a t  all 
events, with his undoubted concurrence" (8. v. Smith, 24 N.C. 402), 
and in either event such recent possession was evidence for the jury. 
I n  S. v. Jennett, 88 N.C. 666; Ashe, J., said: ' T h e  State relies upon 
the fact of the stolen property being found in the defendant's possession, 
as  raising a presumption tha t  he is the thief. 'Presumptions,' says Mr.  
Archbold, 'are of three kinds: violent presumptions, where the facts 
and circumstances proved necessarily attend the fact proved; probable 
presumptions, where the facts and circumstances proved usually attend 
the fact proved; and light or rash presumptions, which, however, have 
no weight or validity a t  all.' H e  thus illustrates the distinction: 'Upon 
an  indictment for stealing in a dwelling-house, if the defendant were 
apprehended a few yards from the outer door with the stolen goods in 
his possession, it must be a violent presumption of his having stolen 
them. But  if they were found in his lodgings some time after the larceny, 
and he refused to account for his possession of them, this, together with 
proof of their having been stolen, would amount, not to a violent, but to 
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a, probable presumption merely. But if the property was not found re- 
cently after the loss, as, for instance, not until sixteen months after, it 
would be but a light or rash presumption, and entitled to no 
weight,' and for this latter position he cites the case of Rex v. (713) 

, 2 C. & P., 459, wl~ere i t  was held that the possession 
of stolen goods sixteen months after the loss was not of itself s a c i e n t  
to warrant a conviction of the defendant. See, also, S. v. Rights, 82 N.C. 
675." 

The clause, "The law presumes the holder to he the thief," is not 
interpreted as  a presumption of law in the strict sense of the term, but 
only as a presumption of fact which is open to explanation. The de- 
fendant testified by way of explanation that his coat had been stolen, 
but this circumstance did not impair the right of the State to  have the 
july pass upon the question of the defendant's yecent possession, or of 
any presumption of fact arising therefrom. S. v. McRae, 120 N.C. 609; 
S. v. Hullen, 133 N.C. 657; S. v. Anderson, 162 K.C. 572; S. v. Ford, 
175 N.C. 797. The case of S ,  v. Lippard, 183 N.C. 786, is not inconsistent 
with these authorities, inasmuch as the defendant in that case had never 
been found in possession of the stolen car. For the reasons given, we 
think the defendant's motion to  dismiss the action as in case of nonsuit 
was properly disallowed. 

The instruction which is the subject of the defendant's third exception 
was a recital of certain contentions made by the defendant and not 
excepted to a t  the trial. It has repeatedly been held that if the judge's 
statement of the contentions of the parties is objectionable the objection 
should be promptly called to his attention in order to give him an oppor- 
tunity to correct any oversight or inadvertence of this character, and 
that such objection cannot be made first after the verdict. S. v. Baldwin, 
184 N.C. 791; S. v. Kincaid, 183 N.C. 709; S. v .  Montgomery, ibid., 
747; S. v. Winder, ibid., 777; S. v. Shefield, ibid., 783; Construction Co. v. 
R. R., ante, 43. 

The following instruction was given the jury: "The State contends 
it has shown he is a man of bad character in regard to his transactions 
with liquor. You can consider the evidence tending to show good char- 
acter of the defendant, and the evidence tending to show bad character 
as modified by the witnesses in regard to his dealing with liquor." 

The witnesses for the State voluntarily testified in what respect the 
defendant's character was bad, and this they had a right to do. The 
instruction that  the jury should consider evidence tending to show the 
defendant's "bad character as modified by the witnesses in regard to his 
dealing in liquor" can be construed only as limiting the consideration of 
such evidence to the particular respect in n-hich the witnesses testified 
his character was bad, and this certainly wa5 not prejudicial to the 



defendant. 8. v. Hairston, 121 N.C. 579; S. v. Wilson, 158 N.C. 599; Ed- 
wards v. Price, 162 N.C. 244; S. v. Xelton, 166 N.C. 442; S. v. Swm- 

mers, 173 N.C. 775; S. v. hfcKinney, 176 N.C. 784; S. v. But- 
(714) ler, 177 N.C. 585. 

We have carefully examined the record and considered all 
the exceptions, and we find no reversible error. 

No error. 

Cited: S.  v. Galloway, 188 K.C. 417; Proctor v. Fertilizer Co., 189 
N.C. 247; S. v. Johnson, 193 N.C. 704; S. v. Graham, 191 N.C. 468; S. v. 
Leonard, 195 N.C. 253; Porter v. Construchon C o ,  195 N.C. 332; S. v. 
White,  196 N.C. 3; S. v. Hefner, 199 K.C. 781; S. v .  Cameron, 223 N.C. 
452; S. v. Holbrook, 223 N.C. 623; S. v .  .Llills, Y35 S . C .  226; S. v. Neil, 
244 N.C. 256. 

STATE v. B. H. HEDGECOCK. 

(Filed 18 April, 1923.) 

1. Indictmen'Fdse E n t r i e s F r a u d  a n d  D e c e i t l S a M r i m i n a l  Law. 
Where the indictment charges the employee with making false entries 

upon the books of the bank in which he was employed, and that it was a 
corporation existing under the laws of the State ab North Carolina, it is 
not defective for  failing to particularize that it  was a bank, within the 
contemplation of the statute under which the indictment had beeu drawn. 

An indictment charging the employee with the indictable offense of 
making a false entry on the books of a bank for which he was employed 
need not necessarily specify all those whom he h,ss thereby intended to 
defraud; and where it  has named the ofacers of the bank and a depositor. 
"and other persons to the jurors unknown," it is sufEcient to show that the 
false entry was entered to deceive the bank examiners in  concealing his 
defalcation, who were present making a n  exarnina1;ion of his boolrs, both 
under the common law and the statute, C.S. 4621, 4f177. 

3. Same-Counts-Verdict. 
Where the indictment charges but the one criminal offense of fraud to 

deceive "persons to the jurors unknown" In a false entry made by the 
defendant on the books of the bank and there is evidence upon the trial 
as  to the identity of those "persons unknown" to the grand jury, finding 
a true bill, a general verdict of guilty will be sustained. 

4. Sam-Bill of Particulars. 
Where a bank employee is charged with the indiclable offense of making 

false entries upon the books of the bank in fraud or deceit of "other 
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persons to the jurors unknown," the defendant should make his motion 
to the discretion of the trial judge for  a bill of particulars requiring the 
name of these unknown persons, and his failure to do so will be deemed 
a waiver of his right. C.S. 4613. 

5. Common Law-Procdeur~TechnicalitieC(tatntes. 
The refined technicalities of the procedure at common law, in both civil 

and criminal cases, have most entirely, if not quite, been abolished by our 
statute. C. S. 4610-4625. 

APPEAL by defendant from Harding, J., at  December Term, 1922, of 
GUILFORD. 

The defendant was convicted a t  December Term, 1922, of 
Guilford of the statutory offense oi "making false entries with (715) 
intent to  defraud" on the books of the Home Banking Com- 
pany of High Point, and from the judgment lie appealed. 

Attorney-General Manning and Assistant ..ittomey-General Nash for 
the State. 

W .  P. Bynum, T. J .  Gold, S. S. illderman, and R. C. Struduick far 
defendant. 

CLARK, C.J. The indictment in this case is as follows: '(The jurors 
for the State, upon their oath present that B. H.  Hedgecock (being 
cashier of the Home Banking Company), late of the county of Guilford, 
on 22 April, in the year of our Lord one thousand nine hundred and 
twenty-two, with force and arms, a t  and in the county aforesaid, did 
unlawfully, willfully, and feloniously make a false entry on the books 
of the Home Banking Company by charging the account of M. J. Wrenn 
with $10,000 on the savings ledger, thereby reducing his balance from 
$24,242.50 to  $14,242.50, with the intent to unlawfully, willfully, and 
feloniously defraud and injure the Home Banking Company, a corpora- 
tion incorporated under the laws of the State of North Carolina, and 
AI. J. Wrenn and other persons whose names are to the jurors unknown, 
and to deceive certain officers and agents of the Home Banking Company 
and other persons to the jurors unknown. Against the form of the statute 
in such case made and provided, and against the peace and dignity of 
the State." 

After the verdict of guilty, the defendant moved for an arrest of judg- 
ment upon the ground that the indictment is defective in that it fails to 
state, with certainty, the facts necessary to constitute the crime with 
which the defendant was charged. The motion was overruled. There 
were several exceptions to the evidence, but they do not require discus- 
sion. The only exception to the charge is as f o l l o ~ ~ s :  
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"Gentlemen of the jury, the court charges you if you find by the 
evidence in this case beyond a reasonable doubt that when the defendant 
made the entry on the savings account in the book of the Home Banking 
Company, which he admits, of $10,000, charging .:hat to the account of 
M. J. Wrenn, after having admitted that, if you find, if the State has 
satisfied you beyond a reasonable doubt that that entry was false, and 
that a t  the time he made it you find it was false, and he did it with the 
intent to defraud and injure either the bank or Mr. Wrenn, or to deceive 
the officers of that bank, or to deceive the bank examiners who were there 
to  examine the bank, if the State has satisfied you beyond a reasonable 
doubt of those facts, then it would be your duty to convict the de- 
fendant." 

The defendant contends that the judgment should be arrested because 
the indictment was fatally defective in that  (1) i t  is not al- 

(716) leged that  the Home Banking Company was a t  the time of 
the alleged offense or a t  any time had been a bank in the 

definition of a bank contained in the statute under which this indict- 
ment is drawn. But  the indictment does allege that  the Home Bank- 
ing Company is a corporation incorporated under the laws of t,he 
State of North Carolina, and Laws 1921, ch. 4,  sec. 81, forbids any 
person, association, etc., to  so hold themselves out by advertising or 
otherwise they are such. The defendant had the fullest knowledge that  
the Home Banking Company a t  the time of the alleged offense was 
engaged in the banking business. 

(2) The defendant further contends that the indictment is fatally 
defective because i t  is not alleged a t  the time of I he alleged offense the 
Home Banking Company was engaged in the banking business; and 
further, that charging the making of a "false entry" by defendant with- 
out more appearing is not sufficient. The allegations in the indictment 
are of sufficient information to defendant within tke most technical rules 
of the law. 

The defendant in his argument here seemed to rest his case chiefly 
upon the ground that the court in the charge told the jury that "if the 
defendant made the entry on the savings account in the book of the Home 
Banking Company, which he admits, of $10,000, charging that to the 
account of M. J. Wrenn, after having admitted that, if you find, if the 
State has satisfied you beyond a reasonable doubt that that entry was 
false, and that  a t  the time he made i t  you find it  was false, and he did 
i t  with the intent to defraud and injure either the bank or Mr. Wrenn, 
or to deceive the officers of that bank, or to deceive the bank examiners 
who were there to examine the bank, if the State has satisfied you beyond 
a reasonable doubt of those facts, then it  would be your duty to convict 
the defendant." The defendant contends that the use of the words in 
this charge "or to deceive the bank examiners who were there to ex- 



N.C.] SPRING TERM, 1923. 753 

amine the bank" was erroneous, because the defendant had no notice of 
indictment on this charge. but the language of the indictment, "and to  
deceive certain officers and agents of the Home Banking Company and 
other persons to the jurors unknown" was full notice to him in connec- 
tion with other words in the indictment for the crime with which he 
was charged. The judge, in using the words the defendant objects to, 
"or to deceive the bank examiners who were there to examine the 
bank," was referring to the evidence which tended to prove defendant's 
intent to deceive certain officers and agents of the Home Banking Corn- 
pany and "other persons to the jurors unknown." H e  was not referring 
to the exact language of the indictment, but to the fact tha t  the per- 
sons named, to wit: officers and agents of the banking company and 
bank examiners who were there to examine the bank, were intended 
to be deceived. 

I n  other words, the defendant is attempting to escape lia- 
bility for this offense of which he was duly convicted upon (717) 
ample evidence upon the contention that the "bank examiners 
who were there to examine the bank" could not prove to any extent the 
charge that the false entry was made to deceive "persons to the jurors 
unknown," and tha t  i t  was essential tha t  such bank examiners should 
be named in the indictment. 

In the highly technical common-law procedure, both criminal and 
civil, now almost entirely, if not altogether, abolished here, C.S. 4610- 
4625, especially secs. 4623, 4625-and, indeed, everywhere-there were 
many things to be charged in an indictment-besides, for instance, the 
cumbersome allegations in an indictment for murder that the defendant 
was "moved and instigated by the devil," and the depth and nature of 
the wound, and the value of the weapon, and that the party did languish, 
etc., etc. The reason given for many of these "refinements" was, first, 
that the defendant should have information; and second, there should 
be earmarks by which he should bc protected from another indictment 
for the same offense, but neither of these reasons would apply as to the 
exception here made, for there is but one offense charged, and that  is 
fully and specifically stated so that the defendant knew well of what he 
was charged, and the record itself sets it out and will prevent his being 
again indicted for the same offense. 

In  this case the State's evidence is that the discrepancy of a shortage 
in the bank was over $123,000, and the defendant admitted in his evi- 
dence and in writing "false entries" of nearly $80,000. This particular 
item of false charge whereby the credit of Wrenn was reduced by an 
alleged check of $10,000, the defendant, while admitting nearly $80,000 
of false entries in order to make his books show up, denied this specific 
one upon the ground that there was such a check, but that he had lost it 
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and he could not produce it. Wrenn and his wife testified that he had 
given no such check, and Swaim, bookkeeper of the bank, testified that 
he saw the defendant when he was charging up 'Nrenn's account with 
it, and told him Wrenn had made no such check, and the defendant 
said, "No, he was doing it, taking this $10,000 off in order to bring the 
savings ledger down with the general ledger, the controlling book of 
the bank. H e  said that  the defendant stated thai; the bank examiners 
had told him that  he was short in his checking ledger that  morning, 
and he was doing this in order to bring down some of the shortage that  
was found in the checking ledger." 

This witness testified that Hedgecock did not have any $10,000 check 
to cover the $10,000 which he charged up against Wrenn's account. 
The State also filed an itemized state~nent which the defendant had 
given to I. W. Bingham when lie auditcld the books of the Home Banking 
Company and found a shortage of $123,000, and lhat a t  the bottom of 

this itemized statement (which arnounted to about $80,000) 
(718) the defendant made the following statement: "To the best of 

my knowledge and belief these are all tlhe false entries that I 
have made. (Signed) Basil H. Hedgecock." 

There was very full evidence as to the examination of the bank by the 
State bank examiners, H. L. Newbolcl and R. E. Kerr; also by I .  W. 
Bingham and W. S. Courcy, auditors of the Scott, Charnley Company; 
and the charge of the court was very full and explicit, and the sole 
exception to the charge is as above given. 

This is not a case where there are different acts of the same nature 
which are usually set out in separate counts, and which may be joined 
in the same bill, but there is only one act charged, and there are different 
persons referred to who were intended to be defrauded or deceived. The 
verdict of guilty, therefore, settled that the defendant did the act, and 
if on the evidence there were other persons intendcd to be defrauded or 
deceived, and were thus defrauded or deceived, the conviction under the 
verdict is su5cient. It is not necessai-y that i t  should be specified in 
the verdict what persons were, and which were not, defrauded or deceived 
when the verdict finds that any of then1 were in fact so defrauded or 
deceived. 

Where there are separate counts, a general verdict would be sufficient, 
though the acts are different if of such nature that they could be joined 
as separate counts in the same bill. For a stronger reason, where there 
is but one act charged, as in this case, but there are divers persons named 
or referred to as other "persons to the jurors unknown," as having been 
defrauded or deceived, a verdict of guilty is sufficient if there is evidence 
sufficient to  convict of the intent to defraud or deceive any one of those 
named, or "any person or persons to the jurors unlcnown." 
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Even if the indictment had simply charged an intent to cheat and 
defraud "persons unknown," without naming any one, it would have 
been sufficient. S. v. Faucett, 20 N.C. 239. Under the former exceedingly 
technical rules appertaining to indictnlent?, i t  was held by Ruffin, C.J., 
in S. 2 . .  dfuse, 20 N.C. 463, that in a warrant for retailing without license 
near a church i t  was not necessary to name any person or persons to 
whom the article was sold, because each act of selling was not a distinct 
offense, but only one offense is committed. 

In the present case there is but one act charged, and i t  is alleged to 
have been against several persons in the alternative, and therefore, even 
under the former system, the charge would have been sufficient. 

In  8. v. Brown, 170 N.C. 714, where the subject is fully discussed, i t  
was held that, i t  was always sufficient to rhargc the sale of intoxicating 
liquors to have been made to a "person or persons to the jurors unknown," 
and this independent of the provision in the statute of 1913, now C.S. 
3383, which dispenses xith the requirement to name any per- 
son t~ whom a sale is made; which statute was held valid in (719) 
that case, and has been often cited since. 

In like manner, C.S. 4621, provides that "in any case where an in- 
tent to defraud (which is the case here) is required to constitute the 
offense of forgery, or any other offense whatever, i t  is sufficient to allege 
in the indictment an intent to defraud without naming therein the par- 
ticular persons or bodies corporate intended to be defrauded. 

This statute would validate this indicement if there had been any 
defect in alleging the offense simply to have been an intent to defraud 
any "person or persons to the jurors unknown." 

I n  like manner, in Rev. 3353, now C.S. 4677, it is provided: "It shall 
be sufficient to allege in the indictment an intent to defraud without 
naming therein the particular person or body corporate intended to  be 
defrauded." 

In Rev. 3453, now C.S. 4287, i t  is provided as to indictments for 
disposal of mortgaged property: "In all indictments for violation of 
the provisions of this section i t  shall not be necessary to allege or prove 
the person to whom any sale or disposition of the property was made"; 
and there are other offenses as to which there are similar provisions. In  
S.  21. Brown, 170 N.C. 715, sustaining the constitutionality of the act 
which dispenses with the necessity of naming any person to whom the 
sale of liquor has been made (now C.S. 3383), it was said that the same 
ruling had been "sustained in S .  v. Rldge, 125 K.C. 658; S. v. Howard 
(the 'Gold Brick' case) 129 N.C. 660; S. v. Taylor, 131 N.C. 714; and 
the indictment was held sufficient in several other cases cited in Pell's 
Revisal under section 3432. S. v. Burke. 108 S . C .  750; S. v. Skidmore, 
109 N.C. 796, and others." 
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Indeed, in S. v.  Little, 171 N.C. 806, Hoke, J., said: "As a matter of 
form, in respect to  the feature of the charge, that the unlawful deliv- 
ery of the quantity (of liquor) specified was to ':t person or persons to  
the jurors unknown,' the bill of indictment has been held sufficient. 
S. V .  Dowdy,  145 N.C. 432; S. v. Tisdale, ibid., 422 (which were prior 
to the act of 1913, now C.S. 3383), and the principal question presented 
is whether, on the facts contained in the special verdict, the defendant 
is guilty of the offense, under the statute, charged against him in the 
billu-which was a violation of the l a ~ v  against transporting intoxicating 
liquors. 

Besides, there is this consideration, that if i t  had been possible that 
upon the facts of this case there was the slightesk lack of information 
as to the persons whom i t  was charged the defendant intended to defraud 
or deceive, C.S. 4613, provides: "In all indictments when further infor- 
mation, not required to be set out therein, is desirable for the better 

defense of the accused, the court, upon motion, may in its 
(720) discretion require the solicitor to furnish the bill of particulars 

for such matters. 
Under the statutes and authorities above cited, i t  is not necessary 

that the names of all persons who could possibly have been deceived or 
defrauded should be set out. The charge "or other persons to the jurors 
unknown" was sufficient, but if the defendant had needed further in- 
formation, he waived the requirement that their names should be given 
to him before pleading his defense by not availing himself of this statute. 
It may well be that their names were unknown t o  the grand jury, and 
proving their names before the trial jury could not prejudice the de- 
fendant. 

We can only account for the presentation on this occasion of a techni- 
cality, which is not sustained by our statutes and ~rocedure, by the fact 
that i t  is apparent from the testimony and the incidents of the trial tha t  
the defendant having admitted that he made the entry charged, and 
there being no evidence in the record which would have justified his 
acquittal, the line of defense presented by his able and distinguished 
counsel was the only one that could be discovered. 

Chief Justice RufKn, in S. v. Moses, 13 N.C., ~ , t  p. 463, as far back 
as 1830, in reference to  the act of 1811, ch. 809 'now C.S. 4623), said 
that i t  was "enacted that in all criminal prosecutions in the Superior 
Courts i t  shall be sufficient that the indictment contain the charge in a 
plain, intelligible, and explicit manner; and no judgment shall be 
arrested for or by reason of any informality or refinement, when there 
appears to be sufficient in the face of the indictment to induce the court 
to proceed to  judgment." And he added these meinorable words, which 
express the best judicial thought of his day, and which since has obtained 
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everywhere: "This law was certainly designed to uphold the execution 
of public justice, by freeing the courts from those fetters of form, techni- 
cality, and refinement which do not concern the substance of the charge, 
and the proof t o  support it. Many of the sages of the law had before 
called nice objections of this sort a disease of the law, and a reproach to 
the bench, and lamented that they were bound down to strict and precise 
precedents, neither more brief, plain, nor perspicuous than that which 
they were constrained to reject. In  all indictments, especially in those 
for felonies, exceptions extremely refined, and often going to form only, 
have been, though reluctantly, entertained. W e  think the Legislature 
meant to disallow the whole of them, and only require the substance, 
that is, a direct averment of those facts and circumstances which con- 
stitute the crime, to  be set forth." 

The jury found, upon the evidence, that the defendant made the false 
entry on the books of the bank as charged, and with the intent to defraud 
and deceive. It was unnecessary under our statutes to charge 
the intent to defraud any particular person. It was sufficient to (721) 
charge that the defendant intended to defraud and deceive 
other persons than those named, and who wcre to the jurors unknown, 
and a conviction upon a general verdict was sufficient without naming 
unknown persons, and, in fact, the names of the bank examiners were 
in evidence on the trial and uncontradicted. 

No error. 

Cited: S. v. Hawley, 186 N.C. 435; S. v. Swifzer, 187 N.C. 96; S. v. 
Jarrett, 189 N.C. 519; S. v. Cari.vey, 190 N.C. 322; S. v. Lattimore, 201 
X.C. 35; S. v. Morrison, 202 N.C. 61; S. v. Cole, 202 N.C. 597; Ryals v. 
Contracting Co., 219 N.C. 496; Whichard v. Lipe, 221 N.C. 56. 

STATE v. H. D. EDMONDS. 

(Filed 18 April, 1923.) 

1. Criminal Law - Incendiary - Fir-,Evidence-Questions for Jury- 
Sonsuit.  

Upon a trial of defendant for  setting lire to and destroying his stock of 
merchandise, there was evidence tending to show that the corporation of 
which the defendant was largely the owner was heavily indebted and 
insured, and that the fire had occurred about 10:30 p. m. shortly after the 
defendant had been in the store; that the firemen found the store locked, 
and that no entrance had been forced except thme they had made to enter 
to  fight the fires, and that the merchandise had the odor of kerosene 
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which the defendant could not explain, etc.: Heill, sufecient upon which 
to deny the defendant's motion a s  of nonsuit, and t o  take the case to the 
jurs. 

2. Criminal Law-Evidence-4ombop.ative Evidence. 
Where, upon a trial of defendant for setting fin? to his own store to get 

the insurance thereon, there is conflicting evidence of the quantity of the 
merchandise in the store a t  the time of the fire, and the defendant has 
become a bankrupt, it is competent for the solicitor to ask the defendant 
what had become of the stock of goods with reference t o  the bankruptcy, 
for the purpose of impreaching his testimony. 

3. EvidenceHearsay-Appeal  and Error. 
What an insurance agent said to a clerk or  agent on delivering a policy 

of fire insurance is hearsay when testified to by the clerk, and incompetent 
as  direct evidence; and if there was error i n  the court's excluding it, the 
error is cured by the agent afterwards testifying a s  to what he had said 
to the clerk. 

4. Criminal Law-Evidence-BiotiveIdentifio&tic~n. 
While motive for the commission of a crime is not necessary to be 

directly proved, the existence of the motive may be evidence to  show the 
degree of the crime, and the identity of the culprit. 

5. Appeal a n d  Er ro lLObjec t ions  a n d  ExceptionrcEvidenc8-Harmleas 
Error. 

The appellant, by objection, must call to  the attention of the trial judge 
a n  erroneous statement he has made in stating hill contentions to the jury 
in time to afford the judge opportunity for correlions, and an exception 
otherwise taken will not be considered on appeal. 

(722) APPEAL by defendant from Brock, J., a t  December Term, 
1922, of FORSYTH. 

The defendant was convicted of setting fire to a store buildng, a t  
December Term, 1922, of Forsyth Superior Court, Hon. W. E. Brock 
presiding, and from the judgment upon such conv ction appealed to this 
Court. 

The defendant's principal exceptions were exceptions one and four, 
which were directed to the refusal of the judge to grant judgment as of 
nonsuit against the State at the conclusion of the State's evidence, and 
again a t  the conclusion of all the evidence. 

The State's evidence tended to show that on 14 April, 1920, the de- 
fendant was operating a store on Main Street in the city of Winston- 
Salem, selling ladies1 and children's wearing apparel, shoes, hats, and 
men's clothing-a general line of goods. On the night of that day there 
was a celebration in the city. The store of Edmonds was a two-story, 
with basement, building, fronting on Main Street, and extending back 
about sixty feet. On the second floor the defendant kept ready-to-wear 
goods, children's apparel, and ladies1 ready-to-wear, waists, etc. Much 
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of these goods were on tables near the back end of the second floor. 
A t  10:46 on the night of 14 April, 1920, the alarm of fire called the 

fire department to  this store. What occurred when part of the fire de- 
partment arrived there is thus told by H. E. Kissen, chief of the fire 
department, who testified: "The fire had not made any considerable 
headway when I got there, it had almost burnt through the ceiling, but 
had not gotten any headway into the blind attic above. Lieutenant 
Brown headed one chemical line in the rear and I headed another in the 
front door and up the stairway. I detected the odor of hot kerosene oil 
as soon as I started up the stairway. The fire was quickly extinguished 
with chemicals, but the odor of kerosene was still prevalent and pervaded 
the upper floor to quite an  extent. I found some partially burned gar- 
ments that had the odor of kerosene on then]. There was a skylight 
about the center of the upper floor that went above the roof; I examined 
that and found i t  intact. I n  order to get rid of the smoke, I threw out 
of the rear window a lot of the stuff that was partially burnt, middy 
blouse, dress, and perhaps something else. H. D. Edmonds came in the 
burning building and inquired if all the things were there, and I told 
him I had pitched a considerable quantity out of that window. Later 
on I missed Edmonds, and inquired where he went, and was 
told that he had gone around the building, and I went around (723) 
there and found Edmonds; he had a garment, and said to me, 
'What is this on here?' I smelled it and said, 'Kerosene, like the others.' 
He  stated i t  did not smell like kerosene to him. I do not recall that 
there was any one with Edmonds a t  the time. Some of the goods that 
smelled like kerosene oil I took out of the store that night and later on 
put them in a can and sealed then? up. These are the cans, which have 
been sealed ever since then, and the garments. (Cans opened, goods taken 
out and introduced in evidence and exhibited to the jury.) When Ed- 
monds came to the store that  night, he told me that he had been out of 
town most of that  day;  I asked him where he kept his matches; he said 
he didn't keep any around there; I asked him if he kept any oily rags; 
he said 'No'; I asked him if they had been painting around there any; 
he said 'No,' but later he said they had been varnishing. I asked him if 
any of them smoked around there, and he said they did not. However, 
in a few minutes he rolled a cigarette and lit i t ;  I asked him where they 
kept the kerosene oil, and he said they did not have any. I told him there 
was some there, and the building had been set on fire; he hung his head 
and said he did not know anything about it. I asked him who had the 
key to the store, and he said he had the only key to the store, but later 
he said the clerk had a key-I won't say whether tha t  was the next day 
or some subsequent date after the fire, I do not recall. He  stated that 
he had been in the store more than once that night, is m y  recollection, 
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but it is not clear as  to the number of times nor the hours. The building 
was twestory and basement, which was used for store room, and there 
was very little in i t ;  the first and second floors were not filled, did not 
seem to have any great quantity of stock there. I examined the en- 
trances after the fire and found no evidence of breaking in except the 
window and door which were broken open in extinguishing the fire. 
Captain Cofer and I also examined the basement door leading to the 
outside, and found it fastened, and found the window closed. I exam- 
ined all of the openings; I found no windows broken except those broken 
by the firemen. I went in the front, the floor is flush with the sidewalk; 
Lieutenant Brown went in on a ladder on the top floor; the building is 
three stories in the rear." 

M. J. Brown, captain of fire company No. 2, who broke out a window 
a t  the back end of the store and fought the fire through that window, 
opening into the second floor, likewise testified to the strong odor of 
kerosene about that room. 

The defendant Edmonds had $35,700 of insurance on his stock. An 
inventory was taken on 1 January, 1920, which showed a stock of $23,000. 
An inventory after the fire, but before the adjusters came, showed 

$25,440.71. Upon this stock Edmonds was indebted $24,500. 
(724) Edmonds himself was a t  this store twice that night after i t  had 

been closed, the first time with his wife and children; the second 
time he went alone to the building after the celebration had ended, he 
himself claiming that he returned a t  that time only to turn out the lights, 
which were left on in front of the building in accordance with the request 
of the managers of the celebration. The time at w'lich he returned alone, 
by the State's evidence, is fixed a t  somewhere a b m t  10 o'clock or later. 
Defendant claimed that i t  was about nine o'clock. He  some time previous 
had complained to the police that some one was entering his store and 
stealing his goods. He  said a t  that  time that they entered through the 
basement window. Policeman Cofer had, howevt1r, arranged that win- 
dow so tha t  if any one entered he could detect that entry without dif- 
ficulty, and the night of the fire no one had enter3d that window. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

J .  H .  Folger and Holton & Holton for defendant. 

WALKER, J. AS to the motion for a nonsuit, the refusal of which is 
the basis of exceptions Nos. 1 and 4: We must construe the evidence 
most favorably to the State, in passing upon such a motion, is the 
invariable rule of the law. Lynch v. Dewey, 175 'N.C. 152. It is obvious 
from the above short recapitulation of the evidence that the defendant 
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was the only person who had any motive for setting fire to this store 
and the goods. It also appears that  he had an  opportunity to set fire to 
them, when he returned to the store alone. I t  is obvious, also, from the 
use of kerosene oil, that the goods were purposely set fire to and not 
accidentally burned. This evidence ryas amply sufficient to carry the 
case to the jury upon the defendant's gudt or innocence, and if his own 
testimony, and that of his wife, should be believed, or accepted as 
true, he did not set fire to the goods. The motion for a nonsuit, there- 
fore, was properly denied, as there was raised a clear issue of fact, 
which the jury was properly required to pass upon. The jury did pass 
upon it, and as their verdict, they found him guilty. From the judgment 
thereon he appealed. 

Exception 2: The defendant H. D. Edmonds began business in his 
own name on 8 August, 1919. The business, however, was incorporated 
1 January, 1920, as the H. D. Edmonds Clothing Company, with H. D. 
Edmonds manager of it. After the fire, the concern was forced into 
bankruptcy. The defendant was being cross-examined by the solicitor 
with reference to  this bankruptcy, and with a view of impeaching him, 
when he asked him: "What went with all that stock of goods from 14 
April until September?" The defendant objected, but the court 
admitted the answer for thc purpose of impraching the witness (725) 
only. Witness's answer was: "Well, I don't know; couldn't tell 
you exactly what went with it. All I got hold of (which was the com- 
pany's money), I deposited in the Farmers Bank and checked it out to  
pay my creditors." This question was entirely proper in the cross-exami- 
nation for the purpose of impeaching the witness. 

Exception 3: B. A. Manion, clerk for the Edmonds Clothing Com- 
pany, was being examined. It appeared tha t  an extra policy of insur- 
ance amounting to $2,500 had been taken out on 15 March, 1920. Ben- 
bow Jones was the agent of the company which issued this policy. 
On Manion's direct examination he was asked by defendant's counsel: 
"What did the man who brought that policy there say about it?" The 
State objected, and the objection was sustained. Benbow Jones had not 
a t  that time been upon the stand, so this evidence mas not admissible 
as corroborating him. It was simply a declaration by a third party, 
and no part of the res gesta?. The defendant afterwards placed Benbow 
Jones on the stand, who testified fully in regard to this policy. This cured 
the error, if any. 

Exception 5 was to a part of the judge's charge in which he was 
stating a contention of the State. I t  is clear, we think, that in the state 
of the record this exception is not tenable. It was certainly founded 
upon evidence that  appeared in the cause. 

There was ample evidence from which the State might reasonably 
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argue, and the jury find, that Edmonds was the last man in the store 
that night before the fire broke out, and there was no evidence that there 
had been any entrance into the building that night by any one, but 
Edmonds and his clerk, though there was evidence that Edmonds showed 
J. J. Cofer, and perhaps others, where some person trying to enter the 
store through the basement, had drawn the screwis from the hinges of a 
door, through which one could go up from the sl.ore-room, which is in 
the basement, but the witness Cofer testified that you could not open 
the door by removing the hinges, because when the door was closed they 
were on the inside. Defendant told the witness Fmed Lindsay, a travel- 
ing salesman who sold to him, that he had between $25,000 and $30,000 
worth of goods in the store a short time before the fire. Lindsay was 
of the opinion, as he testified, that there was not more than between 
$5,000 and $10,000, and he would not give more than $5,000 for the 
goods if he were buying them. The policemen testified that  the building 
was entirely closed a t  all doors and windows when they answered the 
alarm for fire. and reached the same. and that no one could enter i t  
without breakkg in, and there was Ao evidence of any breaking, or 
attempt to break in, if we omit the trivial circun~etances as to the door 

in the basement, which may have been, and likely was, but a 
(726) preparation by Edmonds himself for some apparently reason- 

able explanation that he even then thought would be neces- 
sary to allay suspicion which would certainly rest upon him. There are 
numerous other circumstances, more or less cogent and convincing as 
evidence, that Edmonds is the guilty perpetrator of this nefarious at- 
tempt to cheat and defraud the insurance companies, and thereby get 
money to pay his large indebtedness, defray expenses, and cover heavy 
impending losses, he evidently being very much embarrassed by pressing 
debts and liabilities a t  the time, and in his haste he did not stop to  
calculate the destruction of his own property, or that in which he was 
largely interested, and the consequent risk he was taking in burning 
all adjoining property and eventunlly starting a conflagration which 
would likely have imperiled the entire city of W~nston, and involve i t  
in an appalling catastrophe, which we cannot contemplate except with 
undisguised horror and the severest condemnation for the cold, calcu- 
lating, and reckless commission of crime, fraught with such disastrous 
consequences, and which threatened to entail so much destruction and 
such untold losses on the community, and the proud and rejoicing city, 
then in the act of celebrating the greatest event of its history, and he 
cared not, if, as once said, "among its proud arches the fires of ruin 
glowed." He  took advantage of such an occasion to apply the torch to 
his own, and thus kindle the fires of destruction, in that  beautiful and 
prosperous city, so that  while others might suffer enormously, he could 
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pay his debts and perhaps have something left. He  looked upon the in- 
surance money with a covetous and even avaricious eye. So great was 
the crime thus charged against the defendant, and so heinous, that  
we should be very careful to examine the evidence with the  utmost 
scrutiny, but after doing so, we find that  the proof of guilt is so strong 
and convincing, not to say conclusive, tha t  it would be impossible to 
think, with seriousness, of dismissing the prosecution, which is asked 
to be done. The prisoner had the motive to commit the offense, be- 
cause of the large stock of goods he pretended to have, and upon 
which, if they were destroyed by fire, he expected to realize hand- 
somely. When told of the kerosene oil, he could not explain its pres- 
ence, but dropped his head in token of his conscious guilt. 

The prisoner was a large stockholder in the company, and had, there- 
fore, a considerable interest in its general affairs, and especially in its 
stock of goods. His motive in burning it is, therefore, apparent. Motive 
is not always necessary to be proved, but if often, as i t  is in this case, 
evidence of guilt, as it tends to show the identity of the person who com- 
mitted the crime. 

Motive is not an indispensable, and not even an essential, element of 
this crime, but even when this is so, the existence of a motive may be 
evidence to show the degree of the crime or to establish the 
identity of the person as the culprit, S. v. Adams, 138 N.C. 688; (727) 
S.  v. Wilcox, 132 N.C. 1143; S. v. Adams. 136 N.C. 620, but i t  
is hardly required to  show any motive here, as the other evidence of 
the prisoner's guilt is so very conclusive. 

Exception number three, as to the Manion insurance policy. The evi- 
dence concerning this policy was insignificant, as compared with the 
other overwhelming proof, and may be left out of consideration without 
in the least impairing the strength of the other evidence against the 
prisoner. 

Exception number five is also without any force or merit. It is the 
old and time-worn objection we so often meet with, and which is that 
the judge did not state the contentions correctly. If he did fail in this 
respect, he should have been requested to correct the error. The travel- 
ing salesman, who sold goods often to the prisoner, testified that, while 
he stated that he had $25,000 or $30,000 of insurance, he (the witness) 
did not think his stock was worth more than "near $5,000," a great dis- 
parity in the true value and the insurance. 

There was clearly no error, and we must decline to change the judg- 
ment. 

No error. 

Cited: S. v. Coleman, 215 N.C. 718. 
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STATE v. R. M. DIXON, ALIAS ELLIS NASSAR. 

(Filed 25 April, 1923.) 

1. Forgery - Criminal Law-Evidence-Constitutimal Law-Banks a n d  
Banking. 

Where the defendant is tried for forgery and fraudulently uttering and 
publishing forged checks, deposited by him with a forwarding bank for  
collection, the proper officer of the forwarding bank is competent to testify 
that the checks had accordingly been forwarded 1.0 the payer bank, and 
had been protested for nonpayment and returned, and in corroboratio~i 
oEer the checks in evidence with the notary's ce:rtXcate of protest: but 
the proper officer of the payer bank is only competent to  testify that the 
maker of the check had no account there, under the constitutional guar- 
antee that the accused in all criminal actions shall have the right to con- 
front the accuser and witnesses, etc. Const., Art. I ,  see. 11. 

8. Same. 
The right of the accused i n  a criminal action to confront the accuser 

and witnesses extends to his having them present before the jury a t  the 
trial, and, under oath, have them testify to matters within their own h ~ o w l -  
edge, subject to the test of a competent crossexamlnation. 

3. Same-Instructions-Appeal a n d  Error-Prejudicial Error .  
Where the indictment charges the defendant with the forgery of checks, 

and with fraudulently altering and publishing them, i t  is required that 
the State show that the checks were falsely made or  uttered with a 
fraudulent intent, and that they were capable of' effectuating a f raud ;  
and where the evidence upon the trial permits a Ending by the jury that 
the payee of the check endorsed was a fictitious person, i t  is necessary 
for the State to show that the endorser, having the check forwarded for 
collection, himself signed the name of the fictitious person with the intent 
to defraud; or, if otherwise, that he was unauthorized to sign the maker's 
name; and an instruction by the court that it could make no difference 
whether the maker was a real or fictitious person, if the State had satis- 
fied the jury beyond a reasonable doubt that the defendant was the real 
maker of the checks, is  reversible error. 

APPEAL by defendant from Hardyng, ,I., a t  October Term, 
(728) 1922, of GUILFORD. 

Criminal prosecution, tried upon an indictment charging the 
defendant with forgery and with fraudulently uettering and publishing 
two forged checks, one drawn on the Merchants Bank and Trust Com- 
pany of Winston-Salem, N. C., for $210, payable to the order of R. M. 
Dixon and signed A. C. Corbett, and the other drawn on the same bank 
for $198, payable to the order of R .  11. Dixon. and signed A. C. Cor- 
bett. 

These two checks were presented by the defendant a t  the Greensboro 
National Bank for deposit, and were left there by him for collection, he 
being told a t  the time by the teller that it was contrary to  the rules of 
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the bank to allow strangers to draw money against uncollected funds, 
and that he would send the checks to Winston-Salem for collection and 
when collected would place the proceeds to the defendant's credit. The 
defendant gave his name to the teller as R. AI. Dixon, and endorsed that 
name upon the back of the checks at  the time of their delivery to the 
teller. 

The checks were forwarded in due course of mail to the bank at 
Winston-Salem for collection, and, according to the testimony of the 
teller of the Greensboro bank, were returned unpaid and protested, with 
the reason of the protest stated thereon as "No account." Defendant 
objected to this evidence, and duly noted an exception. 

The defendant did not procure from the Greensboro bank any money 
by reason of his deposit of the checks, but, as testified to by the teller, 
he simply deposited them for collection with the understanding that they 
were so deposited, and that he would not be permitted to draw any funds 
from the Greensboro bank unlesb and until the said checks had been 
reported by the bank a t  Winston-Salem as paid. 

His Honor charged the jury that it could make no difference whether 
A. C. Corbett was a real or fictitious person if the State had satisfied 
them beyond a reasonable doubt that the defendant was the real maker 
of the checks, they would convict him if they further found the checks 
were made and executed with the requisite intent to defraud. Defendant 
excepted. From an adverse verdict and judgment of two years 
in the State Prison, the defendant appealed. (729) 

Attorney-General Manning and Assistant Sttomey-General Nash for 
the State. 

Louis W .  Gaylord and William P. Bynzim for defendant. 

STACY, J. For the purpose of showing that the checks in question 
were made out in the name of a fictitious person, or that they were 
forged by the defendant, the teller of the Greensboro bank, over objec- 
tion, was allowed to give the reason for their nonpayment by the 
Winston-Salem bank, as shown by the protest, to be ((No account1'- 
meaning that no account was carried a t  said bank in the name of A. C. 
Corbett. It was permissible for the witness to state that the checks had 
been sent to the Winston-Salem bank for collection, and that they had 
been protested for nonpayment and returned. I n  corroboration of this 
testimony, we see no reason why the checks themselves, together with 
the notary's certificate, should not have been offered in evidence. S. v. 
McCormick, 57 Kan. 440; 3 R.C.L. 1328. But this was not done, and 
the objection is based upon other grounds. The prosecution was seeking 
to accomplish quite a different end. In the admission of the evidence, 
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as offered, we think there was error. The reason tor the protest of the  
present checks, as stated by the notary, considering the purpose for 
which i t  was used, if not hearsay on his part, was a mere ipse dzkit 
of a third person who was not offered as a witnes a t  the trial so that 
such memorandum could be considered as supporting or in corroboration 
of his evidence. Farrington v. State, 10 Ohio 354; S. 2 , .  Behrman, 114 
N.C. 797; S. v. Dowdy, 145 N.C. 432; 26 C.J. 963. 

While doubtless the same conclusion would be reached in the case of a 
foreign bill of exchange, which is required by OUI. law to be protested 
for nonacceptance or nonpayment (C.S. 3134 and 3135), yet i t  may be 
observed that,  in the case a t  bar, no protest of the instant checks was 
necessary (C.S. 3134), though it was permissible under C.S. 3100; 3 
R.C.L. 1327. However, as to this last proposition, we make no present 
decision, because i t  is not before us, and what n e  have said must be  
understood as being confined to the questions raised by the defendant's 
appeal. This is a criminal prosecution, not a civil action involving a 
construction of the law merchant, and the State it seeking to prove by 
the evidence now in question, more than presentment, demand, and pro- 
test of the checks for nonpayment or dishonor. 3 R.1C.L. 1328; S. v. Behr- 
man, supra. For these purposes, the evidence may be conpetent (Gordon 
v. Price, 32 N.C. 385; C.S. 2979) ; but, in a criminal action, it must be 
remembered that the defendant is clothed with a constitutional right 

of confrontation. 3 R.C.L. 1328. This may not be taken away, 
(730) even by statute, and assuredly not when the legislative enact- 

ment purports to deal only with negotiable instruments and the 
civil law of evidence. Dalcin v. Graues, 48 N.H. 45; 96 Am. Dec., 606, 
note. I n  this connection it may be well to note that section 10, chapter 
13, of the Revised Statutes of North Carolina (1837), making the  
notary's certificate of protest prima facie evidenca against the drawer, 
of a demand on the drawee and notice to the drawer, apparently has not 
been brought forward and made a part of our present uniform negotia- 
able-instruments law (adopted in 1899). But back to the subject in hand. 

"In all criminal prosecutions every man has the right to be informed 
of the accusation against him, and to confront the accusers and witnesses 
with other testimony." Const., -41%. I ,  sec. 11. "We take i t  that the  
word confront does not simply secure to the accused the privilege of 
examining witnesses in his behalf, but is an affirma:ive of the rule of the 
common law that  in trials by jury the witness must be present before 
the jury and accused, so that he may be confronted; that is, put face to 
face." Pearson, C.J., in S, v. Thomas, 64 X.C. 74. And further, the de- 
fendant is entitled to  have the testimony offered against him given 
under the sanction of an oath, and to require the witnesses to speak of 
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their own knowledge and to be subjected to the t c z t  of a competent cross- 
examination. 

The defendant also assigns as error the rharge of his Honor that i t  
could make no difference whether A. C. Corbett, the purported maker 
of the checks, was a real or fictitious person, if the defendant actually 
signed such name to the checks with intent to defraud the officers of the 
bank or any other person. If the drawer had no existence, of necessity, 
the name must have been affixed by some one without authority, and if 
this were done by the defendant with the purpose and intent to defraud- 
the instruments being sufficient in form to import legal liability-an 
indictable forgery would have been committed. Barnes v. Crawford, 115 
N.C. 76; Williams v. State, 126 Ala. 50; Maloney v. State, 18 Ann. Cas. 
450; 2 Words and Phrases 614. "Forgery may be committed of any 
writing which, if genuine, would operate as the foundation of another 
man's Iiability, or evidence of his right. It is sufficient if the instrument 
forged, supposing it  to be genuine, might have been prejudicial." 19 
Cyc. 1380; S. v. Webster, 32 L.R.A. (N.S.) 337. Three elements are 
necessary to constitute the offense: (1) There must be a false making 
o r  other alteration of some instrument in writing; (2) there must be a 
fraudulent intent; and (3) the instrument must be apparently capable 
of effecting a fraud. 19 Cyc. 1373. But if A. C. Corbett, the purported 
maker, were a real person and actually existing, the State would be re- 
quired to show not only that the signatures in question were not gen- 
uine, but that  they were made by the defendant without au- 
thority. People v. Lundin, 117 Cal. 124; S.  v. Swan, 60 Kan. (731) 
461; 19 Cyc. 1411. To show that  the defendant signed the 
name of some other person to an instrument, and that  he passed such 
instrument as  genuine, is not sufficient to establish the commission of 
a crime. It must still be shown that  i t  was a false instrument, and this 
i s  not established until it is shown that the person who signed an- 
other's name did so without authority. People v. Whiteman, 114 Cal. 
338. In this respect, we think his Honor's charge was prejudicial to 
the  defendant. 

For the errors, as indicated, there must be a new trial or a venire de 
novo; and it is so ordered. 

New trial. 

Cited: S. v.  Love, 187 N.C. 35; S. v. Hartsfield, 188 N.C. 359; S. v. 
Perry, 210 N.C. 797; S. v. Kerley, 246 N.C. 160; S. v. Phillips, 256 N.C. 
447; S, v. Welch, 266 N.C. 294; S. v. Keller, 268 S.C.  526. 
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STATE v. TOM BUTNER. 

(Filed 25 April, 1923.) 

1. Appeal and  Erro-ttlement of C a s H t e n o p a p h e r ' s  Notes. 
The trial judge must settle the case on appeal to the Supreme Court 

within the time allowed by law, whether the stenographer has transcribed 
her notes of the evidence on the trial or not. 

2. Sam+Extension of Time. 
The failure or inability of the oficial stenographer a t  the trial to tran- 

scribe the notes thereof in time, does not excuse the appellant for failure 
to make out and serve his case within the time allowed by law. The ex- 
cessive time allowed for this purpose in  some instances is commented upon 
unfavorably. 

5. S a m t R e c o r d  Proper-Docketing-Certiorari-Ibiscretion of Court. 
Where the appellant has been unable to  bring up  h& case on appeaI 

within the time allowed him by law, he must comply with the rule to 
docket the record proper and move for a certiorari, so that the Supreme 
Court may exercise its discretion in passing upon the merits of the motion ; 
otherwise the appellant has lost his right of appe,al, and the consent of 
the parties cannot preserve it. 

4. Same-Legislative Powers-Rules of Conrt---(=on61titutional Law. 
The power of the Legislature to permit a n  extension of the time for  

settling the case on appeal, does not permit i t  to  impinge upon the rule 
of the Supreme Court requiring the docketing thereof, within a prescribed 
time, or the issuance by the court of a certbrari ,  in  its discretion. 

5. Appeal and  E r r o l c M o t i o n  to Dismiss-ReinstatementRes Judicata. 
The refusal by the Supreme Court of appellant's motion for a certwrart 

is res judicata upon his later motion to reinstate the case upon the same 
grounds. 

6. S a m s A s s i g n m e n t s  of Error--Meritorious Case. 
Upon a motion in the Supreme Court to  reinstate a case that has been 

dismissed, it is required that the appellant should have properly assigned 
hts errors to the judgment to be brought up for revic?w and show a merit* 
rious case. 

7. Appeal and  Error--Rules of Court-Condit ions I?recedent. 
An appellant's right of appeal to  the Supreme Court is dependeut upon 

his observance of the rules regulating appeals. 

APPEAL by defendant from Culvert, J., a t  October Term, 
(732) 1922, of SURRY. 

The defendant was convicted for house-breaking and lar- 
ceny, and from the judgment imposed, appealed. 

Attorney-General Manning and Assistant dttorn ey-General Nash for 
the State. 
E. C .  Bivens for defendant. 
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CLARK, C.J. This case was tried a t  tlie October Term, 1922, of 
Surry. The defendant was allowed by the judge 60 days in which to 
serve case on appeal and the State 30 days thereafter to serve counter 
case. The case on appeal was not served within the 60 days, and there 
was no application for certiorari filed until 27 March, 1923, which on 
3 Apnl, 1923, was denied, and the motion of the Attorney-General to 
dismieb the appeal was allowed. 

This mas a motion to reinstate filed on 17 April, 1923, and is based 
upon the same ground as the motion for certiorari, to wit: That the 
official stenographer was "so busy that she could not furnish copy for 
the appellant of the evidence until after the 60 days had expired." The 
motion to reinstate is based upon the same ground. 

It is true the statute permits the judge now to extend the time for 
settling cases on appeal. The court deprecates the unusual length of 
time allowed in some instances. The result is simply to delay the ad- 
minictration of justice, and, besides, makes it more difficult to settle cases 
on appeal by the lapse of time. I t  is true that where there is a stenogra- 
pher, the notes of the evidence can be seduced to writing, but we have 
often held that these notes are not controlling, and that i t  is the judge's 
function and his responsibility, of which he cannot be dispossessed nor 
voluntarily abdicate, to determine what was tlie evidence. Though the 
stenographer's notes may be very useful to the judge, they are not con- 
trolling. If they were it would substitute the stenographer for the judge 
in one of his most essential functions. Cressler v. Asheville, 138 N.C. 
485: S. v .  Shenwell, 180 N.C. 718, and other cases in which we held: 
"Kow. as always, these matters must be settled by the judge. When 
counsel disagree, the stenographer's notes will be valuable aid t o  refresh 
the judge's memory, but the stenographer does not displace 
the judge in any of his functions." The motion for the certiorari (733) 
in this case was therefore denied, and so must this motion to 
reinbtate on the same ground that the "court stenographer was so crowded 
with work that it was impossible for her to get up the abstract of evi- 
dence within the time allowed the defendant for his service of the case, 
and the solicitor agreed to waive the time." In the capital case of S. V .  

Harris, 181 N.C. 613, there was similar ground presented and disal- 
lowed. 

If in addition to the many grounds on which delay is asked in 
bringing up appeals to this Court, or negligence in so doing is sought 
to he condoned, there were to be added this excuse tha t  the sten- 
ographer cannot get up the evidence, i t  will entirely destroy all rea- 
sonable diligence in the dispatch of appeals, both civil and criminal. 

There is certainly no lack of competent stenographers in this Strate. 
Indeed, until very recently, justice was dispensed without seeking their 
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aid a t  all, but if an alleged scarcity, or the overwhelming popularity of 
any stenographer is such that the amount of business devolving upon 
any one stenographer can excuse delay, there will be an end to all 
promptness in judicial proceedings. If a stenographer is so much in 
demand that he must go from court to court, and from case to  case, 
before finishing the work in hand, it cannot be taken as an excuse. It 
is his duty to do the work with which he is entrusted before taking 
employment in another case or a t  another court. This might as well be 
understood once and for all. 

There are enough stenographers "to go around," and until one is able 
to discharge promptly the duties he has taken, it is the duty of litigants 
and defendants to get other stenographers who can readily be had. 

Besides, we have often held, and ought not to be called on to repeat, 
that when for any really excusable ground a "case on appeal" is not 
made up in time, the appeal should be docketed nevertheless a t  the 
regular time and an application made for certionzri. It is out of the 
power of the judge or solicitor to dispense with the rule of this Court 
requiring such docketing a t  the time prescribed by the rules of this 
Court. While the Legislature can extend the time for settling a case 
on appeal, i t  cannot impinge upon the rules of this Court, Herndon v. 
Ins. Co., 111 N.C. 384, specifying the time in which an appeal must 
be docketed, unless the Court shall see fit to grant a certiorari, which is 
a matter within its discretion. 

I n  Mimms v. R. R., 183 N.C. 436, it was held, Stacy, J., "Where a 
case on appeal has not been docketed by appellant within the time 
required by the rule of practice in the Supreme Court regulating it, 
and a motion has not been duly made for certiorari, it will be dismissed. 
It is discretionary with the Court as to whether this motion for writ will 
be allowed, which the consent of the parties cannot effect." There are 

many precedents in which this has been held. Even, therefore, 
(734) if there had been demand for the services of this particular 

stenographer for other cases, and a t  other courts, so that the 
defendant could not make up his appeal in time, application should have 
been made for certiorari, and then the Court in its discretion would have 
granted or not granted the certiorari. Keither the solicitor nor opposing 
counsel could waive this rule of the Court. 

The petition for certiorari was not filed hcrc until 27 March of this 
term, and was properly denied, and is res judicata. 

The application for the certiorari was properly denied, and the motion 
for dismissal was further properly allowed upon the ground that there 
was no assignment of error in the judgment sought to be brought up 
for review, nor did i t  disclose meritorious ground. Short v. Sparrou*, 96 
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N.C. 348; In re Britain, 93 N.C. 587; Lewis v. Foard, 112 N.C. 402; 
March v. Thomas, 63 N.C. 249. 

To sum up, we wish to call the attention of the profession to the fact 
that now, as in the days of Magna Carta, it is the right of the parties 
and the duty of the court that justice shall be administered without 
delay. To that end the rules of the Court and the requirements of the 
statute must be observed, and neither can be dispensed with by the con- 
sent of counsel or of the parties. 

While deprecating the excessive extent to which time is now allowed 
in some cases for making up appeals, we again call attention, as we have 
often done, to the fact that this does not impair the power of the Court, 
by its rules, to prescribe the time within which appeals can be docketed 
here, and that when this is not done, parties who have any sufficient 
ground to ask this Court for certiorari must do so within the time pre- 
scribed by the rules of the Court, and then, as held in cases above cited, 
whether the court will allow the certiorari is a matter within the discre- 
tion of the Court. 

As we have often said, an appeal is not a matter of absolute right, 
but conditioned upon the observance of the requirements for presenting 
the appeal in this Court. Therefore, the defendant, as a ground for 
certiorari, in addition to the other requirements, must allege error and 
assign meritorius grounds for the appeal, besides filing appeal bond, 
printing the records and briefs (except in pauper appeals) and otherwise 
complying with the ordinary requirements of the Court and the statutes. 

An observance of these matters is essential that the time of the Court 
may be applied to the consideration of matters of substance sought to 
be reviewed, and not be taken up in considering excuses for delay, and 
for failure of parties or counsel by negligence or otherwise, to comply 
with the necessary prerequisites for the consideration of appeals. 

Motion to reinstate denied. 

Cited: S.  v. Farmer, 188 N.C. 244; Hardy v. Heath, 188 N.C. 272; 
Finch v. Comrs., 190 N.C. 155; Stone v. Ledbetter, 191 N.C. 779; Pruitt 
v. Wood, 199 N.C. 790; S. v. Moore, 210 N.C. 689; S. v. Scriven, 232 
N.C. 199; S. v. Walker, 245 N.C. 661. 
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STATE v. J. E. JESTES. 

(Filed 16 May, 1923.) 

1. Appeal and  Error-Evident-Subseqnent Admission. 
The admission of evidence upon the trial that had formerly been ex- 

cluded does not constitute reversible error for its prior exclusion. 

2. Appeal and  Error-Evidence-Questions a n d  Answers--Record. 
The expected answers to  questions excepted to must appear of record 

on appeal, in order that the court may pass upon the question of error in 
the exclusion of the questions. 

3. Appeal a n d  Error-Objections a n d  Exceptions--1nstruction9-Conten- 
tions-Waive-%cord. 

Exception to the judge's statement to the jury of appellant's contentions 
will not be considered on appeal when for  the flrst t h e  noted in his assign- 
ments of error, for then they a re  deemed a s  waived by him. 

4. Criminal Laws - Bills a n d  Notes - Nteration-.Forgery-Instmctions 
-Presnmption~Evidence--Rebuttal. 

Where there is evidence that the one in whose posmion a promissory 
note had been given, forged the payee's name thereon and had it  dis- 
counted a t  the bank, and used the money thus obtained, an instruction 
that if the jury so found the facts beyond a reasonable doubt, i t  would 
raise a presumption of the defendant's guilt in forging the name of the 
endorser and altering the note, which the defendant was required to rebut. 
is not erroneous. 8. v. Patterson, 129 N.C. 556, cited and applied. 

(735) 
APPDAL by defendant from McElroy, J., a t  Fall Term, 1922, of 

AVERY. 
The following is a brief statement of the material facts: The defend- 

ant sold a tract of land to his brother, J .  Mr. Jestes, for $1,200, and 
bought a tract from W. H. Byrd for $2,000. Defendant was to pay 
Byrd $1,000 cash, and was to secure the balance by a deed of trust on 
the land. The defendant testified he paid this $1,000 as follows: $100 
in cash to bind the trade, $600 received from his brother, and a note for 
$300 dated 27 February, 1920, signed by his brother, J. W. Jestes, 
Charlie Coffey, and J. L. Fox, and made payable to W. H. Byrd six 
months after date. The $600 payment and the note were a part of the 
$1,200 due the defendant by J. W. Jestes. The defendant contended 
that the note for $300 was sent by J .  W. Jestes to W. H. Byrd without 
coming into the possession of the defendant. The State contended J. W. 
Jestes gave the note to the defendant for delivery to Byrd, and that 
instead of delivering the note as directed, the defendant endorsed Byrds 
name on the note and signed his own name under Byrd's and had the 
note discounted a t  the Bank of Banner Elk without Byrd's knowledge 
or consent. 
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The indictment contains two counts. The first charges the 
defendant with forging the name of Byrd as endorser, and the (736) 
second with unlawfully altering the note. The defendant was 
convicted on both counts. Judgment was pronounced, and he appealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

G. A. Love and Harrison Baird for defendant. 

ADAMS, J. A close investigation convinces us that there is no error 
in the record. The first five exceptions relate to the exclusion of evi- 
dence, but neither exception can be sustained. In  several instances the 
excluded evidence was afterwards admitted, and in the others it does not 
definitely appear what the answers would have been. Dickerson v. Dail, 
159 N.C. 541; I n  re Edens, 182 K.C. 398; Snyder v. Asheboro, ibid., 
708. 

The evidence for the State tended to show tha t  the  defendant had 
altered not only the note in question, but other papers as well, and to his 
Honors statement of the contentions in regard to these changes the 
defendant excepted. H e  did not object a t  the time, but afterwards in- 
corporated the objection in his statement of case on appeal as one of 
the "errors assigned and to be assigned," and thereby waived the excep- 
tion. S. v, Little, 174 N.C. 800; S. v. Merrick, 172 N.C. 880; S. v. John- 
son, ibid., 920; S. v. Foster, ibid., 960. 

Exception was taken to the following paragraph in his Honor's charge: 
"If you are satisfied beyond a reasonable doubt that the endorsement of 
W. H.  Byrd on the $300 note was a forgery, and that the defendant had 
i t  in his possession and obtained money from the Bank of Banner Elk 
on it, then this raises a presumption of the guilt of the defendant, and 
unless he has rebutted it, you will return a verdict of guilty." 

The exception must be overruled. The instruction is almost of a 
literal quotation from the decision in S. v. Peterson, 129 N.C. 556, and 
is supported by S. v. Britt, 14 N.C. 122; S. 21. Morgan, 19 N.C. 348; 
S. v. Lane, 80 N.C. 407. 

No error. 

Cited: Barbee v. Davis, 187 N.C. 83; S. v. iishburn, 187 N.C. 722; 
S. v. Collins, 189 N.C. 19; Nezobern v. Hinton, 190 N.C. 111; Rawls v. 
Lupton, 193 N.C. 430; S. v. Coleman, 215 N.C. 718; S. v. Bailey, 260 
N.C. 783 ; S. v.  Welch, 266 N.C. 295. 
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(737) 
STATE v. ROBERT GOODE. 

(Filed 16 May, 1923.) 

Criminal Law-Assau l tSecre t  Assan l tEvidence-Appea l  and  Error- 
Prejudicial Error--New Mals. 

Upon the trial for a secret and felonious assault, there was testimony 
by the prosecutor that  while he was plowing his field he had been struck 
by seoeral spent No. 4 shot, evidently dred from ;I clump of pines, from 
which powder smoke issued, whereupon he went to his house and returned 
with his gun;  and for the defendant, a lad, that he had attempted to 
shoot a dog about a t  this location, supposing it to be mad, according to 
instructions theretofore given him by his father, which was strongly cor- 
roborated and not contradicted, and did not know he had accidentally shot 
the prosecutor until he saw him returning with his gun, and was then 
afraid to tell him of his attempt to shoot the dog, and in consequence of 
this fear he had left home for several days, when he returned and gave 
himself up to the officer of the law. There was little or no motive shown 
for the shooting: Held, the testimony of the prosecutor that the boy's father 
had offered him money not to prosecute his son was reversible error, 
there being no suggestion that it was made in the presence of the son or 
with his knowledge; and further herd, the whole evidence was scarcely 
suacient for  conviction. 

APPEAL by defendant from Bryson, J., a t  the Fall Term, 1922, of 
RUTHERFORD. 

Indictment for secret and felonious assault on one Joseph Johnson, 
and with intent to kill. There was verdict of guilty, judgment, and 
defendant excepted and appealed. 

Attonq-General  Manning and Assistant Attorney-General Nash for 
the State. 

0. M. Mull, Clyde R. Hoey, and Quinn, Hamrick & Harris for de- 
fendant. 

HOKE, J. On the trial, J. L. Johnson, the prosecutor, testified in effect 
as follows: "I live near High Shoals Church in this county, and have 
since 1 May. On the 4th day of last April I was living a near neighbor 
to Robert Goode; and was plowing up an old clay road out by my house 
to the main road and about 9 o'clock Robert Goode came to me and asked 
if I needed any work done, and I said not then, but that I would have 
some that evening, and I told him his father had forbid me paying him 
any more change, and that  I could not work him :my more unless they 
fixed that;  he owed me a sack of cottonseed meal, and he spoke of work- 
ing and paying it. I was plowing in this old road that leads up to the 
main road, and Robert Goode was living with his father. I was going 
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to put the road in corn. About 9 o'clock Robert came to ask to work 
for me, and he left me in a short time and went towards home, 
and said he would be back at  one o'clock, and about 11 o'clock (738) 
there was a gun fired and I felt a shot hit me on the neck, 
and I looked below in some little pine buqlies and smoke was boiling 
up all around the pine bushes. 

"I looked for something like a minute and dropped the mule traces 
loose and went to  the house and canle back. When I came back to 
where I was a t  work I saw Robert going towards home with a shotgun 
in his right hand. When the shot was fired I was plowing in the road 
that led to  my house from the public road. I was 58 steps from the 
bushes where the gun fired. The shot tliat s t n ~ c k  me was No. 4. I 
think I hollered when the shot hit me. Mr. Causby came along after 
tliat, but no one came when the shot was first fired. 

"When I later saw Robert Goode he was one-quarter mile from where 
the shot was fired, and that was after I liad been to the house and come 
back several minutes; I was within 206 yards of the house. Where I 
was standing when the shot was fired x a s  3 to 4 feet higher than the 
bushes from which the shot was fired. The cornstalk land was below 
me and between me and the bushes. I heard the shot rattle in the corn- 
stalks and went and looked and the shot holes had went through the 
stalks. I was plowing across and there was a gulley or ditch line; not 
much difference from there to the end and where I was shot. When I 
got to the end of the row I did not see any sign of a man around the 
bushes; my first notice was when I felt a shot. A little later on I was 
at  the store and Robert Goode and his father went on up the road in a 
buggy; I took out a warrant for him. I did not know of Robert having 
anything against me, and I had never had any trouble with him up until 
this, and had not had any trouble with the boy on that day, and he had 
been working for me some that spring. Two of the shot grazed the 
skin in my neck and I brushed them off with my hand. I went straight 
to the house, not having seen who fired the shot from the two little pine 
bushes. I was on higher ground than those bushes. I brought my gun 
back from the house, and then i t  was I saw Robert running. I was not 
excited. I had not seen any dog, and I knew the shots had hit me. 
Robert said a t  the recorder's trial that he had shot at  the dog, and told 
me SO later." 

Defendant testified as  follows: "I am the defendant in this case. 
The morning all this happened, when I got up, the dog had been there 
and I aimed to kill it, and father told me to kill it that morning. And I 
had sore eyes and was not able to work, and he said just to stay home 
and kill that dog, and I got out there after breakfast and hunted for it, 
and it was gone, and I went to Johnson's to see him about some work, 
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and as I was going back down I found the dog laymg there, and I went 
up to it to tie i t  until I could kill it, and the dog lay there and looked 

like a mad dog going to  have a fit; I had told mama I was 
(739) not sure about killing i t ;  that I was afraid Mr. Gray's folks 

would not like it, and she said to go on and kill it, to get Mr. 
Merchant's gun. I went to Merchant's house to get the gun and went 
back to where I had left the dog and when I got LO within a short dis- 
tance of where I had left i t  the dog got u p  and li t  out through the 
bushes, and as it went through the bushes I just had one shell and I 
thought i t  would get away and I shot. When I fired I did not see John- 
son, and I had no purpose to hit him. I was in the woods when I fired, 
and the dog came back by me and went off down the creek. I had talked 
with Johnson that morning in the field. 

"We had not had any trouble; I thought a heap of him and had no 
malice and no desire to  injure him. After I fired the shot I did not go 
to him because I was afraid he would be mad a t  me; I did not want 
any trouble; as I was going back home I saw him coming with his gun. 
Johnson went and got his gun and I went home, and then I went off 
because I was afraid of Mr. Johnson, but pretty soon I came back of 
my own accord and gave up to the officer. I did net know Johnson was 
plowing up the road. H e  was near his house when I saw him that 
morning. 

"The dog looked like i t  was mad. If my father was angry about the 
road I did not know of it. He  had not said a wopd about plowing up 
the road. I was down on the creek when I found the dog, and i t  was 
about 11 o'clock when I fired the shot. I borrowec the gun to kill the 
dog. I was on kinder top of the hill and Johnson was in the flat from 
the place he showed my father lie was standing. I do not remember 
any bushes except the pines. I stated Johnson is rqy friend, and I did 
not intend to shoot him. I would have went up to Johnson's but I was 
afraid he would be mad. I went on to a neighbors and told him I shot 
and heard Johnson holler, and I was afraid in shooting a t  the dog I had 
hit him. I was aiming to go to him but saw him with the gun, and 
was afraid. I never had any trouble with Johnson about anything. I 
never threatened to shoot Johnson, but I did aim to hit dog. I thought 
that the dog was mad from the way he acted when I' found him." 

C. L. Green testified for defendant: "I had :t conversation with 
Robert Goode about 12 o'clock at  our store. I was talking about John- 
son being shot and was phoning for the bloodhouncls to come and trace 
up the fellow, and he stated that it might have been him but he would 
not call Johnson out and ask him because he was afraid he would be 
mad and make trouble. Johnson was not present, hut was a t  the store 
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phoning for the sheriff to bring the bloodhound.;. I saw Robert three 
or four days after that  a t  Mr. Bartee's." 

Street Lovelace testified: "The day the clog was shot I was working 
on the land between Mr. Merchant's and Mr. Goode's. Before the shoot- 
ing Robert came along the road with the gun and I said you 
ain't going to borro~v a gun to go out hunting, and he said that (740) 
dog Grays had left looked like it was mad, and that his mama 
wanted him to  kill it, and I replied that if the dog looked like it was 
mad to kill i t  whether the Grays like it or not. That was a little bit 
before eleven o'clock; he was going back lionle from Merchant's with 
the gun on his shouIder, and it was before the shooting took place." 

Cross-examination: "I was plowing and did not see the dog." 
Redirect examination: "I did not see the dog that day, but did a 

little later when Robert came in to  give up. The  dog had been shot in 
the shoulder and I saw holes where the shot went and dry scabs. I do 
not know who shot the dog, but the holes and the scars were there." 

Claud Bostic testified: "I saw this dog after the shooting a few days 
and found places on his back where shot went in." 

J .  Andy Goode, father of the defendant, testified: "I am the father 
of Robert Goode. On the day of the shooting I told Robert to get a gun 
and kill the dog. His eyes were sore, and the dog had been eating up 
eggs, and I told Robert t o  kill it. When I got to the edge of the field 
beyond Johnson's I heard a gun fire and seen smoke rise, and when I got 
in view of his place I heard a gun fire and heard a dog holler. 

"After dinner I took the gun home to Mr. hIerchantls, Robert and I, 
and a t  the cross-roads Johnson was on the porch. Johnson and I were 
talking about some cottonseed meal that he owed me. He told me about 
the shooting, and I told him that Robert went over there to shoot a dog, 
and if he was shot it might be by accident, as I heard the gun fire the 
dog holler over in the woods or in the underbrush. He  did not accuse 
Robert of shooting him. Later on Johnson showed me the place where 
he was standing. I have nothing against Johnson. We agreed that we 
would change the road and talked it over friendly." 

Cross-examination: "That dog was worthless and I wanted to get 
rid of him. Bob had sore eyes and stayed at  home. Bob had been swap- 
ping work with Mr. Johnson and I then went on about my work and 
was one-quarter mile away when I heard a dog holler. I did not hear 
Johnson holler and had no idea he was hurt. When Robert came to 
dinner he told me he was afraid he had shot .Johnson. M y  boy went 
off for several days on account of the fact that he said Johnson was 
high-tempered and he said he was afraid of him." 

In rebuttal, prosecutor, recalled, testified over defendant's objection 
that -4ndy Goode, father of the boy, had offered prosecutor $75 to make 
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it up. Defendant excepted. Ruling of court in admitting this testimony 
being in terms as follows: "In so far as admissions of defendant is con- 
cerned incompetent; competent as affecting Johni.on." There was also 

evidence that  both the proserutor and defendant were persons 
(741) of good character. 

On this, a suacient statement of the facts presented, we are 
of opinion that this evidence of the prosecutor as to the offer of adjust- 
ment by the father of defendant was erroneously admitted. On examina- 
tion as a witness, the father had not been asked as to the circumstances, 
and so far as appears the offer was not made in the presence of defend- 
ant, nor with his knowledge or consent, nor did it tend in any legal way 
to corroborate the statements of the prosecutor. In  our view the only 
possible effect of the evidence was to throw into the jury box a per- 
missible inference that  the father may have thought his son was guilty 
of the charge, and so interpreted its reception is not sanctioned by any 
recognized principle of law applicable to trials of this kind. 

I n  5. v. Lumford, 177 N.C. 117, to which we were cited by counsel 
for the State, there was pertinent evidence tending to show that the 
defendant himself had been cognizant of and a party to the offer of 
adjustment, but not so here, and the reception of the evidence as stated 
must be held for error. 

On further and careful consideration of the record we deem i t  proper 
to say that as now advised and on the facts as now presented we see very 
little if any evidence that  would justify or uphol~i a conviction for a 
felonious secret assault with intent to kill. A perusal of the evidence 
showing that both the prosecutor and defendant were of good character, 
and there had been no previous animosity or quarrel between them. 
That  the occurrence was a t  least two hours after defendant had been 
with prosecutor in his field. That prosecutor was evidently struck by 
spent or deflected shot, as they did not penetrate, and were number fours 
fired a t  a distance within 180 feet. That before deFendant was accused, 
and on hearing of the charge, he said to disinterested parties that he 
might have done it, as he had shot a t  a dog down there near Johnson's 
field, and his statement is confirmed by the proof that the dog in question 
had been shot as claimed. The single circumstance in the entire testi- 
mony that tends to inculpate is the fact that after the occurrence defend- 
ant ran away for a few days, and his explanation of that is not a t  all 
unnatural or forced; that knowing Johnson to be a high-tempered, 
irascible man, he was apprehensive of personal violence from him, and 
went away for a day or two until his anger should have time to cool 
down. 

For the error indicated, we are of opinion that defendant is entitled 
to a new trial of the cause; and i t  is so ordered. 

New trial. 
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STATE v. ENOCH POTTER. 
(742) 

(Filed 16 May, 1923.) 

1. Intoxicating Liquor - Spirituous Liquo-Evident-Statutes-Prima 
Facie Case--Nonsui tTrials .  

Evidence that large quantities of whiskey were found concealed in the 
defendant's dwelling and on his premises, that  a pathway led from the 
defendant's house to several stills having the appearance of their recent 
operation, constitutes prima facie evidence that it was in violation of C.S. 
3379, and defendant's motion to dismiss a s  i n  case of nonsuit is properl~ 
disallowed. 

2. Verdict - Surplusage - Intoxicating Liquor-Spirituous Liquor--Am- 
biguity-Statute. 

Where the evidence of possession of whiskey by defendant is prima facie 
smcient  to show his unlawful purpose of sale, a verdict of "guilty of 
having too much liquor in his possession for the purpose of sale" is not 
objectionable a s  not responsive to the issue; or ambiguous admitting of 
explanation by reference to the evidence and the charge, the words "too 
much" being regarded a s  surplusage. 

APPEAL by defendant from McElroy, J., a t  Fall Term, 1922, of 
WATACGA. 

The defendant was convicted of a violation of the prohibition law, and 
he appealed. 

Attorney-General Manning and Assistant Attorney-General hTash for 
the State. 

Lowe & Love for defendant. 

ADAMS, J. The State's evidence tended to show these circumstances: 
I n  May, 1920, the officers searched the defendant's premises and found 
whiskey in an old house a short distance from his dwelling. I n  the 
"loft" they found one gallon in a jug and concealed in the ground a 
barrel containing twenty gallons. The barrel was covered with boards 
and the boards with trash. About 500 yards from the defendant's house 
were two still sites, a t  one of which a still had recently been operated. 
At each of these sites the officers found "spent beer," and in the defend- 
ant's house they found a fermenter which had been used within the three 
or four months next preceding. There was a path between the dwelling 
and the old house and another between the old house and one of the still 
sites. There was other evidence for the State, and evidence for the 
defendant in rebuttal. 

The defendant Grst excepted to the court's refusal to dismiss the action 
as in case of nonsuit, but according to repeated decisions the exception 
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is clearly untenable. S. v. Carlson, 171 N.C. 818; S. v. Jenkins, 
4743) 182 N.C. 818; S. v. Clark, 183 N.C. 733. 

The statute makes it unlawful for any person to have or keep 
in his possession any spirituous liquors for the purpose of sale, and pro- 
vides that the possession of more than one gallon a t  any one time shall 
constitute prima facie evidence of a ~iolat ion of the statute. C.S. 3379. 
The jury returned for their verdict, "Guilty of he,ving too much liquor 
in his possession for the purpose of >ale." The defendant excepted on 
the ground that the verdict is not responsive to the issue, but this posi- 
tion cannot be sustained. The verdict is not insufficient as in S,  v. Parker, 
152 N.C. 790; S. v. Whitaker, 89 N.C. 472, and S. v. Hudson, 71 N.C. 
246; nor ambiguous, admitting of explanation by reference to the evi- 
dence and charge, as is S. v. Gilchrist, 113 S . C .  6'74; S. v. Gregory, 153 
N.C. 646, and S. v. Brame, ante, 631; but it is to be construed as if the 
words "too much," which are surplusage, had been omitted. 8. v.  Mc- 
Kay, 150 N.C. 813; S. v. Snipes, post 743. 

We find no error in the record. 
No error. 

Cited: S. v .  Davis, 214 N.C. 794; State v. Summers, 269 N.C. 557. 

STATE V. C. 1,. SSIPES. 

(Filed 16 May, 1923.) 

1. Intoxicating Liquors-Spirituous Liquors-"Receivew--Statute+Evi- 
dence. 

Considering the language of C.S. 3385, with the history of legislation 
relating to  prohibition, i t  is held that its controlling intent and purpose is 
to make it  unlawful for any person to acquire and take into his possession 
within the State a t  any one time or in any ontb package, spirituous or 
vinous liquors, etc., in a quantity greater than one quart, without restrict- 
ing the meaning of the word "receive" to "accepting from another"; and 
evidence tending to show that the defendant had walked straight to the 
place where the prohibited quantity was concealed and taken i t  from its 
hiding place, is sufficient to show that he knew it had been hidden there 
for his benefit, and sustain a conviction. 

2. Verdicts-Responsiven8~~-Issues. 
A verdict must be certain and responsive to the issues submitted by the 

court. 

While the court may make a merely formal change in the verdict, it 
cannot amend or change a verdict in any matter of substance without the 
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consent of the jury, or with their consent after the verdict has been flnanslly 
recorded; but if a verdict is responsive to the issue or issues submitted, 
and is otherwise sufficient, words which are not a part of the legal verdict 
may be treated a s  surplusage. 

4. Verdicts-Evidence-Presumptions. 
Where a n  indictment contains several counts and the evidence applies 

to one or more, but not to all, a general verdict will be presumed to have 
been returned on the count or counts to which the e~idence relates. 

5. Verdicts - I n d i c t m e n t S e v e r a l  Counts-Issues-Answers-Presump 
tions. 

Where the indictment contains several counts, and there is a verdict of 
guilty a s  to some but no verdict as to the others, the failure to return a 
verdict as  t o  the latter is equivalent to a rerdict of not guilty. 

If a rerdict as  returned is not complete, but is ambiguous in its terms, 
the ambiguity may sometimes be explained and the rerdict construed by 
reference to and in connection with the eridence and the charge of the 
court. 

7. Intoxicating Liquors - Spirituous Liquors - Indictments - Counts - 
Statute+-ConvictioniConstitution~l Law. 

Counts in an indictment charging the defendant with violating our pro- 
hibition law, first, haring liquor in his possession for the purpose of sale; 
second, with receiving within the State a quantity greater than one quart; 
third, receiving within the State a package of spirituous liquor in a 
quantity greater than one quart, do not charge the offense prohibited by 
C.S. 3386, making it  unlawful for any person during the space of tifteen 
consecutive days to receive such liquors in a quantity or quantities total- 
ing more than one quart;  and a verdict under the counts in this indict- 
ment of quilty of receiving more than one quart of whiskey in fifteen 
days is not responsive to the issues, and is a conviction of a n  offense of 
which the defendant was not tried, and concerning n-hich a former con- 
viction may not be successfully maintained, and is in contravention of 
Art 11, secs. 11 and 12, of our State Constitution. 

8. S a m e A p p e a l  a n d  Error--Objections and  Exceptions-Briefs-Rulea 
of Court. 

Where the defendant, tried for riolating our State prohibition law, has 
not been indicted under the provisions of C.S. 3386, for receiring within 
fifteen consecutive days in this State liquors in quantity or quantities 
totaling more than one quart, but the trial has been proceeded with under 
other counts, his exception to the court's refusal to set aside a verdict of 
conviction under C.S. 3386, and to the judgment accordingly entered, is 
sflcient to bring up  the case to the Supreme Court for review; and his 
brief addressed to the insufficiency of the verdict, citing authorities, is a 
compliance with Supreme Court rules in that respect. 

CLARK, C.J., dissenting. 
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(744) 
APPEAL by defendant from Finley. J., a t  February Term, 1923, of 

CALDWELL. 
Criminal action for a violation of the prohibition law. The indict- 

ment contains three counts. In  the first the defendant is charged with 
having liquor in his possession for the purpose oE sale; in the second, 
with receiving a t  a point within the State at  one time spirituous liquor 

in a quantity greater than one quart; and in the third, with 
(745) receiving a t  a point within the State in one package spirituous 

liquor in a quantity greater than one quart. 
Will Beach, a witness for the Statcl, testified that he, the defendant, 

and two other men were traveling in an automobile which broke down, 
and that he and the defendant went into the woods to get some blocks to 
put under the car in order to prize it up for repairs; that while they 
were in the woods the defendant raked off some kaves and took out of 
the ground a half-gallon fruit jar containing about three pints of 
whiskey; that when the sheriff came up, the witness had the whiskey 
in his possession; and that he had pleaded guilty to a breach of the 
statute a t  the November term. On cross-examination he testified that 
he was not certain who took the whiskey out of the  ground, but on t h ~  
redirect examination he said that the defendant walked straight to the 
whiskey and found it, and that his best impression was the defendant 
took i t  from the ground and delivered it to the witness. 

The judge charged the jury if they were satisfied from the evidence 
beyond a reasonable doubt that the defendant unlawfully and willfully 
got more than a quart of whiskey at  one time in one package and took 
i t  into his possession he would be guilty. 

For their verdict the jury said: Wt: find the defendant guilty of re- 
ceiving more than one quart of whiskey in fifteen days. Judgment was 
pronounced, and the defendant appealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Lau~ence Wakefield for defendant. 

ADAYS, J. It is necessary to consider the ca,se with reference to 
the second and third counts only, for as to the first there was no instruc- 
tion by the court, and presumably no considerat~on, and certainly no 
verdict by the jury. 

The defendant first moved to dismiss the action on the ground that  
the evidence, if accepted, did not show that he had received any whiskey 
within the  meaning of the statute - tha t  finding a thing and taking i t  
into one's possession is not synonymous with receiving it. We are there- 
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fore required to construe the statute (C.S. 338.J), and in construing it 
to ascertain the object intended to be acconipll>hed and to enforce the 
intention of the Legislature by applying the spirit or reason rather than 
the letter of the law, 36 Cyc. 1106. An examination of the phraseology 
of the statute and of the history of legislation relating to prohibition 
convinces us that  the purpose of the law is to prevent any person from 
acquiring or taking into his possession within the State a t  any one time 
o r  in any one package spirituous or vinous liquors or intoxi- 
cating bitters in a quantity greater than one quart, or malt (746) 
liquors in a quantity greater than five gallons, and that  in the 
accomplishment of this purpose the General Assembly did not intend to 
indulge in nice distinctions or to restrict the meaning of the word "re- 
ceive" to the narrow compass of "accepting from another." 

The evidence is easily susceptible of the interpretation that some other 
person had concealed the liquor for the benefit of the defendant, who 
no doubt with knowledge of the exact spot "walked straight to it" and 
took the vessel from the ground. When the defendant thus acquired or  
took the liquor into his possession he received it in the sense in which the 
word "receive" is used in the statute. Knipe z.. Aztstin, 43 Pac. 25; 
Baker v. Keiser, 23 At. 735; Early v. Frzsnd, 78 Am. Dec. 649; West 
v. Tt7eyer, 15 A.S.R. 552. 

The next question is more seriouq. f lien the verdict was returned 
the defendant moved to set i t  aside and excepted to the adverse ruling 
of the court; and when judgment was pronounced the defendant again 
excepted. 

With respect to  the verdict of a jury in a c i ~ i l  or criminal action, the 
following principles are generally recognized and applied: 

1. h verdict must be certain and rcsponsi~e to the issue or issues sub- 
mitted by the court. Clark's Cr. Pro. 480 e t  seq.; Bishop's Cr. Pro. 867; 
16 C.J. 1103; S. v. Whitaker, 89 N.C. 472; S. z'. TT7hisenant, 149 N.C. 
515 ; S. v. Parker, 152 N.C. 791 ; S. v. Lemons, 182 N.C. 828. 

2. While a change merely as to form is not fatal, the court cannot 
amend or change a verdict in any matter of substance without the con- 
sent of the jury, and cannot do so with their eonsent after the verdict 
has been finally accepted and recorded; but if a verdict is responsive to 
the issue or issues submitted, and is otherwise sufficient, additional words 
which are not a part of the legal verdlct map be treated as surplusage; 
as, for example, a verdict of guilty with a reconnl~endation of mercy. 
Clark's Cr. Pro., supra; S. v. Hudson, 74 K.C. 246; S. v. TVhitaker, 
supra; S. v. Kinsauls, 126 N.C. 1093 ; S. z'. Godwin, 138 N.C. 583; S. v. 
Whisenant, supra; 8, v. McKny, 150 X.C. 816; S. V. Hancock, 151 N.C. 
699; S. v. Parker, 152 N.C. 790; S. v. Murphy, 157 N.C. 615. 

3. Where the indictment contains se~era l  counts and the evidence 
applies to  one or more, but not to all, a general verdict will be presumed 
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to have been returned on the count or counts to which the evidence 
relates. Morehead v.  Brown, 51 N.C. 369; S. v. Long, 52 N.C. 26; S. v. 
Leak, 80 N.C. 404; 8. v .  Thompson, 93 N.C. 597; S. v .  Stroud, ibid. 627; 
S. v. Cross, 106 N.C. 650; 8. v. Toole, ibid. 736; S v .  Gilchrist, 113 N.C. 
673; S. v .  May,  132 N.C. 1021; S. v. Gregory, 153 N.C. 646; S. v ,  

Poythress 174 N.C. 813; S. v. Strange, 183 N.C. 775. 
(747) Where the indictment contains several counts, and there is 

a verdict of guilty as to some but no verdict as to the others, 
the failure to return a verdict as to the latter is equivalent to a verdict 
of not guilty. S. v. Thompson, supra; S. v. Cross, supra. 

5. If a verdict as returned is not complete, but is ambiguous in its 
terms, the ambiguity may sometimes be explained and the verdict con- 
strued by reference to and in connection with the evidence and the 
charge of the court. Greenleaf v. R .  R., 91 N.C. 33; S.  v .  Gilchrist, 
113 N.C. 676; S. v .  Gregory, 153 N.C. 648; Richardson v .  Edwards, 156 
N.C. 590; Donne11 v.  Greensboro, 164 N.C. 331; Bank v. Wilson, 168 
N.C. 557; Reynolds v .  Express Co., 172 N.C. 48'7; Price v. R. R., 173 
N.C. 397; Grove v .  Baker, 174 N.C. 747; Wilson 2). Jones, 176 N.C. 207; 
Jones v. R.  R., ibid. 260; Balcum v. Johnson, 17'7 N.C. 218; Howell v .  
Pate, 181 N.C. 117. 

The statutes upon which the second and third counts are based makes 
it unlawful for any person to receive at any one time or in any one 
package within the State any of the liquors described in a quantity 
greater than one quart. There is another statute (C.S. 3386) which 
makes it  unlawful for any person during the space of fifteen consecutive 
days to receive such liquors in a quantity or quantities totaling more 
than one quart. The difference between the two statutes is readily 
observable. In  a prosecution upon the first i t  must be shown that the 
liquor was received a t  one time or in one package; in a prosecution upon 
the second i t  must appear that during the space of fifteen consecutive 
days liquor was received in a quantity or quantities totaling more than 
one quart. And the verdict must respond to the caharge. It will also be 
observed that the statute last referred to is not included in either count, 
and is not referred to  in the indictment; but the jury, instead of con- 
sidering the issues raised by the second and third counts and submitted 
in his Honor's charge disregarded the charge and the issues and convicted 
the defendant of receiving more than one quart of whiskey in fifteen 
day,ca crime with which he was not charged, and concerning which his 
Honor gave the jury no instruction. The verdict is not responsive to 
the issue joined on either of the counts because there is no finding that 
the liquor was received a t  any one time or in any one package; and i t  
cannot be amended or changed or construed by reference to the evidence 
and the charge because it  is not ambiguous, but is clear and complete. 
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It was accepted and recorded as it was returned, and i t  shows unequivo- 
cally that the jury did not convict the defendant of any offense with 
which he was charged or for which lie was prosecuted. If the defendant 
should again be prosecuted on the second and third counts, his plea of 
former conviction could not be upheld on the verdict as i t  now 
appears. It must be understood that the question is not whether (748) 
the evidence is sufficient to sustain the counts in the bill or to 
shorn the receipt of more than one quart of liquor in fifteen consecutive 
clays; the paramount question is whether a man who is prosecuted for 
one crime can lawfulIy be convicted of another. There can be only one 
answer. To  punish him for a crinie of which he is not convicted would be 
to run broadside against the Constitution, and, in effect, to abrogate 
the law laid down in a large number of decisions. The Constitution pro- 
vides that in all criminal prosecutions every man has the right to be 
informed of the accusation against him, and that no person shall be put  
to answer any  criminal charge, . . . but  by indictment, presentment, 
or impeachment. Art. 1, secs. 11, 12. "These principles," said Chief Justice 
Nash, "are dear to  every free man; they are his shield and buckler 
against wrong and oppression, and lie a t  the foundation of civil liberty; 
they are declared to be the rights of the citizens of Xorth Carolina and 
ought to be vigilantly guarded." S, v,  iWoss, 47 N.C. 67. And it is hardly 
conceivable that Chief Justice Ruffin, by commending a statute which 
merely simplified the form of indictmcnte, intended to disregard this 
fundamental doctrine and to "drive a coach and six" through the organic 
law. S. v. Simons, 68 N.C. 378; S. v. Ray, 92 S .C .  810; S. v. Lewis, 93 
N.C. 581; S. v.  Cline, 150 N.C. 854; S. ZJ. TT7hedbee, 152 N.C. 770; S. v. 
Wilkerson, 164 N.C. 432. 

It is suggested, however, that a defect in the verdict was not presented 
on the oral argument, and does not appear in the brief, and that excep- 
tions in the record not set out in the appellant's brief will be treated 
as abandoned. But, as we have stated, the record discloses the defend- 
ant's exception to the verdict, his exception to the court's refusal to set 
aside the verdict, and his exception to the judgment. As to the verdict 
and judgment, what other exception could have fortified his position? 
And in his brief the third exception, with an  array of authorities, i s  
addressed entirely to  the insufficiency of the verdict. 

A casual comparison with the instant case of S, v. Brame, ante 631, 
r i l l  reveal the distinction between the verdicts rendered in the two cases; 
and certainly the appellant's misinformation or misconception of the 
verdict in Brame's case, supra, could by no ineans modify its legal signifi- 
cance. There the jury found the defendant guilty of a breach of the 
statute upon which he was prosecuted, and the ambiguity in the verdict 
was explained by reference to the record or the charge, and the evidence 
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in conformity with the principle hereinbefore stated; and in the case at  
bar the verdict is complete, but is not responsive to the bill of indict- 
ment. 

The verdict returned in this case, and the form of other verdicts 
recently reviewed on appeal, impel us to direct :ittention to what the 

Court has said in S. v. Godwin, 138 N.C. 585: "Before a verdict 
(749) returned into open court by s jury is complete, i t  must be ac- 

cepted by the court for record. I t  is the duty of the judge to  
look after the form and substance of a verdict so as to prevent a doubtr 
ful or insac ien t  finding from passing into the records of the court. For 
that purpose the court can, a t  any time while the jury are before it  or 
under its control, see that the jury amend their verdict in form so as t o  
meet the requirements of the law. When a jury reurns an informal, in- 
sensible, or a repugnant verdict, or one that is not responsive to the 
issues submitted, they may be directed by the court to retire and recon- 
sider the matter and bring in a proper verdict, i. e.,  one in proper form. 
But i t  is especially incumbent upon the judge not even to suggest the 
alteration of a verdict in substance, and in such rnatters he should act 
with great caution." 

We are sure that the form of the verdict returned in the present case, 
in an inadvertent moment, no doubt, escaped the attention of the vigilant 
and painstaking judge who presided a t  the trial. 

The judgment and verdict are set aside to the end that the issues joined 
between the State and the defendant may be determined by another 
jury. 

New trial. 

CLARK, C.J., dissenting: The majority opinion concedes that the 
facts recited in the evidence justified the "interpre3;ation that the liquor 
had been concealed for the benefit of the defendant, who no doubt with 
knowledge of the exact spot walked straight to it and took the vessel 
from the ground," and holds that "when the defendant thus acquired or 
took the liquor into his possession, lie 'received it' m the sense in which 
that word is used in the statute," citing authorities. 

Mr. Lawrence Wakefield, the learned counsel ior the defendant, in 
opening his argument, stated that he had intended to make an objection 
that the verdict was defective, but said that after examining the decision 
at this term in 8. v. Brame, ante 631, he found thaq; he was cut off from 
that defense, and he did not argue it or present it, but based his case 
entirely upon the ground that the word "receive" {did not embrace this 
case where the whiskey was not received from a 1;hird person directly, 
but was taken out of the ground. This was the only argument he made, 
and on that point, which the court has held against him, he contended 
there "was no evidence to support the verdict." 
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The proposition as to a defect in the verdict on which the court bases 
its opinion was not presented in the argument of counsel, nor does i t  
appear in his brief. Nor was such exception taken a t  the  trial. Rule 31 
of this Court, 174 N.C., a t  p. 834, provides tha t  "no exception not set 
out or filed and made a part  of the  case and record shall be considered 
by this Court, other than exceptions to the jurisdiction, or be- 
cause the complaint does not state a cause of action or motions (750) 
in arrest for insufficiency of indictment." There is no such ex- 
ception nor such motion. 

Further, if there had been such exception in the record, Rule 34, 174 
N.C., a t  p. 837, provides: "Exceptions in the record not set out in 
appellant's brief, or in support of which no reason or argument is stated 
or authority cited will be taken as abandoned by him." On both these 
grounds the new trial should be refused. The rule and the practice are 
explicit. Furthermore, even if there had been such exception in the 
record, and this had been set out in plaintiff's brief with authorities 
cited, and had been so argued, it should have been disregarded. I n  
S. v. Hedgecock, ante 714, in a unanimous opinion, it is said: "Chief 
Justice Ruffin, in S. v. Moses, 13 N.C., a t  p. 463, as far back as 1830, 
in reference to the  act of 1811, ch. 809 (now C.S. 4623), said tha t  it 
was 'enacted that in all criminal prosecutions in the Superior Courts 
i t  shall be sufficient that the indictment contain the charge in a plain, 
intelligible, and explicit manner; and no judgrnent shall be arrested for 
or by reason of any informality or refinement, when there appears to be 
sufficient in the face of the indictment to induce the court to proceed to 
judgment.' And he added these memorable words, which express the 
best judicial thought of his day, and which since has obtained every- 
where: 'The law was certainly designed to uphold the execution of 
public justice, by freeing the courts from those fetters of form, techni- 
cality, and refinement which do not concern the substance of the charge, 
and the proof to  support it. Many of the sages of the law had before 
called nice objections of this sort a disease of the law and a reproach to 
the bench, and lamented that they were hound down to  strict and precise 
precendents, neither more brief, plain, nor perspicuous than that which 
they were constrained to  reject. In  all indictments, especially in those 
for felonies, exceptions extremely refined, and often going to form only, 
have been, though reluctantly, entertained. We think the Legislature 
meant to disallow the whole of them, and only require the substance, 
that is, a direct averment of those facts and circumstances which consti- 
tute the crime, to be set forth.' " 

But if, notwithstanding the requirements in Rules 31 and 34, and 
the provisions of C.S. 4623, and thc decision of S.  v. Brame, supra, 
and that there is nothing to contradict the evidence which the opinion in 



chief holds constituted a "receiving" of one quart of whiskey by the 
defendant, we must consider the alleged defect in the verdict, i t  cannot 
be sustained. 

The second count in the indictment charged thl: defendant with "re- 
ceiving a t  a point within the State at one time spirituous liquor in a 
quantity greater than one quart"; and in the third with ('receiving at a 

point within the State, in one package, spirituous liquor in a 
(751) quantity greater than one quart.'' The evidence fully sustained 

the charge that the defendant did receive spirituous liquor in 
a quantity greater than one quart, and also with receiving i t  in one pack- 
age in a quantity greater than one quart. The verdict "We find the de- 
fendant guilty of receiving more than one quart oil whiskey in 15 days" 
is certainly justified by the evidence, and in strict compliance with both 
of these counts in the indictment, for the defendant did receive i t  in a 
quantity greater than one quart, and he did receive it  in one package. 
C.S. 3385, provides, in the very terms of this indictment, that i t  was 
"unlawful for the defendant to receive a t  one time, or in one package, 
within the State, spirituous liquor in a quantity greater than one quart." 
That was what section 3385 forbade, and which the defendant did not 
contradict by evidence in any respect. I t  is true the words ''in 15 days" 
were superadded, but as the evidence showed, i t  was "received a t  one 
time and in a quantity greater than a quart." The addition of the words 
"within 15 days" are simply surplusage and nothing more. Utili non per 
inutile vitiatur. 

If the defendant had received i t  in smaller quantities, but so that the 
aggregate amount would be more than one quart within 15 days, he 
would have been guilty, but that was not charged, and the evidence 
proved that  he did receive the whiskey in a quantity greater than one 
quart, and in one package. Therefore, the finding that the defendant 
received more than a quart in 15 days was not a matter of which the 
defendant could complain. According to the evidence, he got the quart 
as he was charged with doing, and a t  one time, and the finding that he 
got the quart within the State within 15 days coulc in no wise affect the 
verdict to his detriment. 

In  S. v. Brame, ante, 631, the jury returned the verdict that the de- 
fendant was "guilty of receiving more liquor than allowed by law," and 
Stacy, J., speaking for a unanimous Court, held that "viewing the trial 
in its entirety, as disclosed by the record, we think it  is clear that the 
verdict rendered amounts to  a conviction of the defendant of having 
violated C.S. 3385: 'It is unlawful for any person, firm, or coopera- 
tion, at  any one time or in any one package, to receive a t  a point within 
the State of North Carolina for his own use, or for the use of any 
firm, person, or corporation, or for any other purpose whatever, any 
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spirituous or vinous liquors or intoxicating bitters in a quantity greater 
than a quart, or any malt liquors in a quantity greater than 5 gallons.' " 
That case covers this as a glove covers a hand. How could it prejudice 
the defendant to find that he did the unlawful act in 15 days, when the 
uncontradicted evidence is that he did it in one day, at one time, and 
the court has held that the manner in which he acquired that quart was 
a "receiving" in law. If done in one day, it was done "within 15 days." 

It is said in S. v. Rmme, supra, that the "chief purpose and 
primary object (of this section 3385) was to prohibit the re- (752) 
ceipt by any person, firm, or corporation, a t  any one time or in 
any one package, of any spirituous or vinous liquors in a quantity 
greater than one quart or any malt liquors in a quantity greater than 5 
gallons." That is what the evidence in this case, which the defendant 
did not contradict, clearly proved, and it is within the scope and purpose 
of C.S. 3385, and within the terms of the indictment. 

Cited: Castelloe v. Jenkins, 186 N.C. 173; S. v. George, 188 N.C. 612; 
Daniel v. Belhaven, 189 N.C. 183; S. v. Stewart, 189 N.C. 349; Sitterson 
v. Sitterson, 191 N.C. 321; S. v. Matthews, 191 K.C. 382; S. v. Corpen- 
ing, 191 N.C. 753; Allen v. Yarborough, 201 N.C. 569; In  re Will of 
Henderson, 201 N.C. 761; S. v. Noland, 204 N.C. 334; S. v. Whitley, 208 
N.C. 664; S. v. Anderson, 208 N.C. 786; Queen v. DeHart, 209 N.C. 
422; Jones v. Bank, 214 N.C. 794; Cody v. England, 216 N.C. 609; S. v. 
Cody, 224 N.C. 471; S. v. Rowell, 224 N.C. 769; S. v. Perry, 225 N.C. 
176: S. v. Smith, 226 N.C. 740; S. v. Vanhoy, 230 N.C. 164; S. v. Hoover, 
252 'N.c. 140 ; S: v. Foster, 268 N.C. 488. 

STATE v. W. T. ESTES. 

(Filed 26 May, 1923.) 

1. Obstructing Justice - Criminal Law - Officer-Hea 
spectorHtatutes.  

1itaPy In- 

Sanitary inspectors appointed by the State Board of Health, by virtue of 
the statute, are authorized and empon-ered to enter upon any premises 
and into any buildings or institutions for the purpose of inspection as  
provided by l a v  or by regulations of the State Board of Health, pursuant 
to law, and one who will full^ interferes n-ith or obstructs them in the 
performance of their duties is guilty of a misdemeanor and subject to a 
fine of not less than $100 nor more than $1,000, or imprisoned a t  the dis- 
cretion of the court. C.S. 7139, 7140. 



2. Sam+Instructions-Directing Verdict--Questions for Jury. 
I n  a n  indictment against one who is charged with willfully obstructing 

a sanitary inspector of the State Board of Health in the discharge of his 
duties, the trial judge may not direct a rerdic-, and it  is only wheu 
uncontradicted evidence, if accepted a s  true, establishes the defendant's 
guilt that he may properly instruct the jury to return a verdict of guilty 
if they find the evidence to be true beyond R reasonable doubt. C.S. 7139, 
7140. 

3. S a m e - T h r e a t t i I n t h a t i o n .  
Mere words or opprobrious language with an expression of an intention 

to resist are not s d c i e n t  to sustain an indictment for willfully inter- 
fering with or obstructing a n  officer of the law in the performance of his 
duties, C.S. 7140, unless spoken under circumstances which a re  calculated 
to deter an officer of ordinary courage aud rea~onable prudence in the 
discharge of his duty pertaining to his office, which raises an issue of fact 
for the jury to determine. 

APPEAL by defendant from Ray, J . ,  at Soveinber Term, 1922, of 
CALDWELL. 

In  the indictment i t  was charged that the defendant unlawfully and 
willfully did resist, hinder, delay, obstruct, and interefere with W. S. 

Chapel, an  officer of the North Carolina Sitate Board of Health, 
(753) in the discharge of his duty as such officer. 

Chapel testified that he was a sanitary inspector, employed 
by the State Board of Health; that on 2 October, 1922, he went to the 
defendant's store in Granite Falls, shook hands pi th  him, and said, "I 
find you have not complied with the law with regard to your toilet"; that 
the defendant cursed him, and replied, "I don't want you to follow me 
another inch"; tha t  the witness rejoined, "It is the  law, and we have but 
two courses to pursue, one to persuade you and another not so pleasant"; 
that defendant again cursed him, and the witness asked whether the 
defendant meant to  obstruct him as a public officer, and the defendant 
said that was exactly what he meant; that the witness then started out, 
and the defendant used obscene language. The witness further testified: 
"I went on out. Later he (defendant) asked me to take up the warrant, 
and I told him he had treated me dirty that afternoon, and I had taken 
up a warrant last year. Defendant at  no time rose from his desk, and 
did not strike or offer to strike me. He made no demonstration of 
violence whatever. The conversation occurred in the store. The toilets 
that we were talking about were located a t  his house and on another 
lot." 

There was no other evidence. Defendant's motion for judgment of 
nonsuit was denied. Thereupon the court charged the jury as to the 
presumption of innocence of the defendant, and that the burden was on 
the State to prove his guilt beyond a reasonable doubt. If there was no 
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reasonable doubt as to the truth of the evidence, to convict the defendant, 
and if there was any doubt about it, to acquit. The defendant excepted 
to the charge. There was a verdict of guilty, on which judgment was 
pronounced. The defendant excepted and appealed. 

Attorney-General Manning and Assistant Attorney-General Sash for 
the State. 

Mark Squires for defendant. 

ADAMS, J. C.S. 7139, provides that for the faithful execution of 
various laws relating to the public health (c11. 118, art. 8 ) ,  the State 
Board of Health shall organize and maintain a bureau of sanitary engi- 
nccring and inspection, which shall be charged with the performance 
of specified duties; and by virtue of section 7140 the sanitary inspectors 
appointed to assist in the enforcement of the article referred to are 
authorized and empowered to enter upon any premises and into any 
buildings or institution for purposes of inspection, as provided by law, 
or by regulations of the State Board of Health pursuant to law. W. S. 
Chapel was a sanitary inspector, and on 2 October, 1922, lie went to the 
defendant's place of business ostensibly for the purpose of enforcing 
certain statutory requirements in regard to the public health, 
and a t  the meeting on that occasion of the witness and the de- (754) 
fendant the circumstances related in the evidence took place. 

His Honor instructed the jury to convict the defendant if they had 
no reasonable doubt as to the truth of the evidence; and the appeal 
presents the question whether the evidence, if true, necessarily establishes 
the defendant's guilt. The statute is as follows: "Any person or persons 
who willfully interfere with or obstruct the officers of the State Board 
of Health in the discharge of any of the aforementioned duties shall be 
guilty of a misdemeanor and subject to a fine of not less than one 
hundred dollars nor more than one thousand dollars, or imprisoned a t  
the discretion of the court." 

It is a recognized principle that the trial judge is not justified in 
directing a verdict of guilty in a criminal action-a concrete application 
of the principle appearing in Dixon's case, 75 N.C. 275, in which the 
presiding judge said, "I shall tell the jury to return a verdict of man- 
slaughter. S. .u. Dkon, 75 N.C. 275; S. v. Boyd, 175 N.C. 791; S. v. 
Singleton, 183 N.C. 738. But where, as an inference of law the uncon- 
trahcted evidence, if accepted as true, establishes the defendant's guilt 
i t  is permissible for the court to instruct the jury to return a verdict 
of guilty if they find the evidence to be true beyond a reasonable doubt. 
8. v.Vines, 93 N.C. 493; S. v. Winchester, 113 N.C. 642; S. v. Riley, 
ibid., 648; S. v. Woolard, 119 N.C. 779. In the instant case his Honor 
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no doubt had this principle in mind, and the soundness of the instruc- 
tion is dependent on the ultimate question whether the mere use of 
words unattended by any force or demonstration of violence shall be 
held as a matter of law necessarily to constitute an obstruction of or 
interference with the sanitary inspector while ensaged in the discharge 
of his legal duties. We confine our discussion to this proposition because 
i t  is specially worthy of note that,  although the defendant said he 
meant to obstruct the officer, the  witness did not testify tha t  he was in 
any  respect either obstructed, interfered with, intimidated, or deterred 
from accomplishing the purpose of his visit to the  store. 

In  this jurisdiction i t  is held that language per se is not a sufficient 
provocation to justify an assault, and that some demonstration of force 
is necessary; but when one person addresses language to another which 
is calculated and intended to provoke, and does provoke, an assault, both 
parties are guilty. I n  S. v. Hill, 20 K.C. 629, Judge Gaston said: "The 
general rule of law is that words of reproach or contemptuous gestures, 
or the like offenses against decorum, are not a sufficient provocation to 
free the party killing from the guilt of murder when he useth a deadly 
weapon or manifests an intention to do great boddy harm." And in S. v. 
McNeil, 92 N.C. 816, Judge Merrimon was equally emphatic: "Words 

of reproach or insult, however grievous, do not make legal 
(755) provocation, nor do indecent or provoking actions or gestures, 

expressive of contempt and reproach, urless accompanied with 
indignity to the person, as by a battery, or an assault, at  least." S. v. 
Tackett, 8 N.C. 210; S.  v. Hill, 20 S.C. 629 (4'31) ; S. v. Barfield, 30 
N.C. 344; S. v. Howell, 31 N.C. 485; S.  v. Carter, 76 N.C. 20. 

In  analogy to this principle the Court has up'leld convictions under 
section 4378 for resisting an officer by means of intimidation or by a 
demonstration of force; but our resemches have failed to discover any 
case in which the Court has held that words alone are sufficient for such 
purpose. S. v. Morris, 10 N.C. 389; S. v. Garreit, 60 N.C. 149; S. v. 
Dunn, 109 N.C. 839. Elsewhere it has been decid3d that neither spoken 
words alone nor the mere expression of an intention to resist is enough, 
but in order that words may constitute a resistance they must be spoken 
under circumstances which are calculated to deter an officer of ordinary 
courage and reasonable prudence in the discharge of a duty pertaining 
to his office. S. v. Scott, 17 Ann. Cas. 400, and note. 

Section 7140 contains the words "willfully interfere with or obstruct." 
To  procure a conviction under this sertion the State must show that  the 
officer was obstructed or interfered with, and that such obstruction or 
interference was willful on the part of the defendant. We do not hold 
that actual violence or den~onstratiorl of force is indispensable to such 
obstruction or interference. To "interfere" is to check or hamper the 
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action of the officer, or to do something which hinders or prevents or 
tends to prevent the performance of his legal duty;  and to "obstruct" 
signifies direct or indirect opposition or resistance to the lawful dis- 
charge of his official duty. Century Dictionary; 6 Words and Phrases, 
4890; 3 ibid., (2 Series), 674; 22 Cyc. 1587. 

I n  the present case there ivas no force or violence; but if the jury 
should find from the evidence that the defendant a t  thc time used lan- 
guage or was guilty of conduct which wa\ calculated and intended to put  
the officer in fear or to intimidate or impede him as a man of ordinary 
firmness in the present discharge of his official duties, and did thereby 
hinder or impede him, the defendant would br guilty. These, however, 
arc questions of fact for determination by the jury, and not inferences 
of law for the decision of the court. Without submitting them as such 
questions of fact, his Honor peremptorily instructed the  jury to convict 
the defendant if they found the evidcnce to be true. I n  this there was 
error which entitles the defendant to a new trial. 

We have endeavored to consider the appeal entirely in its legal aspect, 
bu t  we cannot refrain from expressing our unqualified condemnation of 
the defendant's coarse and obscene language. I t  was worse than repre- 
hensible; it was utterly without color of excuse or ground of condonation. 

New trial. 

Cited: S.  v. Murphrey,  186 N.C. 115; S. v. Arrowood, 187 N.C. 716; 
S. v. Homer, 188 N.C. 473; S. v. Hardy, 189 N.C. 804; S. v. Moore, 192 
N.C. 210; S. v. Strickland, 192 K.C. 235; S. v. Johnson, 195 S . C .  658; 
S. v. Rawls, 202 N.C. 399; S. v. Shepherd, 203 X.C. 647; S.  v. Norm's, 
206 N.C. 197; S. v. Dickens, 215 N.C. 306; S. v. Godwin, 227 N.C. 452; 
S. v. Baker, 229 N.C. 81. 

STATE v. WILL GRIFFITH. 

(Filed 26 May, 1923.) 

1. Criminal Law - Tobacco Barns-Burnings-Statutes-Foot Tracks-- 
Evidenc-IdentiAcation. 

Upon the trial for the unlawful burning of a tobacco barn, C . S .  4244, 
there was evidence tending to show the foot tracks of the accused and 
another a t  the barn, discorered after the fire; that these two were seen 
by several drinking together during the night in question, and they were 
traced h ~ .  their tracks to a mill that had also been fired the same night; 
that prerious1.y the accused and his con~panion said that the prosecutor 
was responsible for the breaking up of tht~ir illicit still by the officers a t  
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a prior time, and that they would get even with him. There was further 
evidence that a witness saw the accused and his companion together about 
12:30 a.m. of the night in  question, and after letting them pass, examined 
their tracks and found them identical with those traced from the barn 
destroyed: Held, smcien t  of the accused's motive in burning the barn and 
of his identification a s  the one who set it afire, and to refuse a motion 
as  of nonsuit; and the evidence of the tracks, etc., to  the mill was not 
objectionable a s  tending to show his guilt of a different offense than the 
one charged. 

2. Instructions--Criminal Law-Raasonable D o u b t A p e a l  a n d  Error. 
The charge of the trial judge in this criminal action upon the doctrine 

of reasonable doubt is not subject to valid objection. 

3. Criminal Law-Evidence--Appeal a n d  Error. 
Where there is evidence tending to s h o ~  that the defendant, indicted 

for  the unlawful burning of a tobacc'o barn, and mother, were seen drink- 
ing together on the night in question, each participating equally in the 
commission of the unlawful act, it is competent to show that thereafter 
his companion had fled the State to avoid arrest and trial. 

(756) 
APPEAL by defendant from McElroy, J., at August Term, 1922, of 

DAVIE. 
The defendant was convicted of burning a tobacco barn, and from the 

judgment upon such conviction, appealed to this Court. 
Defendant's exceptions 5 and 6 were addressed to the refusal of the 

judge, a t  the conclusion of the State's evidence, to give judgment as of 
nonsuit against the State, and again a t  the conclusion of all the evidence. 

The indictment was based upon C.S. 4244: "Every person convicted 
of the willful burning of any gin house or tobacco house, or any part 
thereof, shall be imprisoned in the St,atels Prison not less than two nor 
more than ten years." 

The State's evidence tended to show that some time during the night 
of 23 December, 1920, a tobacco barn of J.  W. Douthit, otherwise called 
Jack Douthit, was burned. The same night the sawmill of M. W. Allen 
was badly and evidently maliciously injured by the same persons, as the 

State contended, who had burned the barn of Douthit. The 
(757) defendant Will Griffith was identified with this burning by 

the following circumstances : 
Tom Martin had fled and had never been arreaed. Allen and Douthit 

-Allen a t  the time knowing nothing of the injury to  his mill-upon 
hearing of the burning, and on the morning of !24 December, went to  
the place and found the barn a mass of smoldering ruins. At and near 
the barn they discovered two new and distinctive tracks. These tracks 
they followed from the barn, measuring them from time to time, and 
they being plainly made in plowed ground by two persons who manifestly 
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were running. They followed these tracks to within one hundred yards 
of the defendant Will Griffith's house. There they saw Will GriEth 
coming from his home. After he had passed this time they immediately 
measured his track, as then made, and it corresponded exactly with one 
of the tracks made in going to and coming from the barn. 

One of the men making these tracks had on a pair of rubber boots or 
shoes which fitted the longest track. The other was made by a kind of 
square-toed shoe. The latter correspond precisely with the tracks made 
by Will Griffith when Douthit and Allen saw him coming from his 
house the cext morning. They also correspond with the tracks made 
to Will Griffith's house a t  the time the two men coming from the barn 
separated the night before. They followed the other track (the rubber- 
shoe track) towards the house of Tom Martin. They tracked them to 
within fifty or one hundred yards of Griffith's and Martin's houses. 
After the blunt-toed track, which led to Will Griffith's house, left the 
rubber-shoe track, the latter continued to Tom Martin's house. Then 
these two men, Douthit and Allen, went to the mill of M. W. Allen, 
having heard of the injury done to it, and found that a t  and near the 
mill were the same two tracks, the square-toed track and the rubber shoe 
track. 

A few days before this occurrence, the prosecuting witness, Douthit, 
and Mr. Allen, went along with prohib~tion officers to the "cutting up" 
of a still near the home of Douthit's mother. The defendant Griffith 
saw both Douthit and Allen going with the officers to this still place 
where the still outfit was cut up at the time. It is clear, not only from 
the State's evidence, but from the evidence of the defendant himself, on 
his cross-examination, that the defendant Will Griffith was engaged with 
Tom Martin in the liquor business. They were seen, on the afternoon 
of 23 December, drinking together, and drinking too much. 

The witness Lee Wood testified that Griffith and Tom Martin passed 
his house about 12:30 on the morning of 23 December, going east toward 
their homes. J. L. Riddle testified that he saw both Will Griffith and 
Tom Martin on 24 December near Douthit's store, both drinking and 
under the influence of liquor. Martin, in the presence of Grif- 
fith, referring to the Douthits, declared: "They have done us (758) 
dirt, and we will get even with them," meaning that they had 
destroyed their still and that they would "get even with them," or pun- 
ish them for it. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Holton & Holton and A. T .  Grant, Jr., for defendant. 
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WALKER, J., after stating the case: \Ye are of the opinion that the 
evidence, thus shortly stated, and interpreted according to the rule 
applied by this Court in determining the correctness of the ruling below 
refusing to grant judgment as of nonsuit, is sufficimt to go to the jury 
upon the question of defendant's guilt. There was motive, opportunity, 
and direct evidence connecting him (Griffith) with the commission of 
the crime, which is to be inferred from the nature and character of the 
tracks which led to the houses of both men, the blunt-toed brogan-track 
to defendant Griffith's house, and thr rubber-shoe track to Martin's 
house. As far as i t  is possible to identify tracks, these were shown to be 
those which had been made by defendant Griffith and Tom Martin, and 
conclusively so, if the witnesses were to be believed and their testimony 
was true. The defendant Griffith's te$timony, if believed, showed an  
alibi, but as to this an issue was fairly submitted, and the jury, having 
found it against the defendant, evidently did not believe his evidence. 
Tom hlartin was thus identified with the defendant Will Griffith, and 
Tom Martin left the country as soon as he found that lie was indicted. 

Defendant's exception 1 was addressed to this part  of the testimony 
of Douthit on his redirect examination: 

"Q. Where is Tom Ivlartin? A. I don't know. 
"Q. Has he left the country? (Defendant objects.) By the Court: 'I 

think that is competent, as they h a w  introduced evidence tending to 
identify the tracks belonging to the two men.' Objection overruled, de- 
defendant excepts. A. Tom left the country when he found out he was 
indicted. He  has not been in this country since that I know of." 

The two men, according to all the evidence, were drinking together the 
afternoon of 23 December, were together when threats were made against 
Douthit by Martin, were together a t  12:30 o'clock the morning of the 
burning, and the tracks were not only found side by side a t  the burned 
barn, but also a t  Allen's mill, and were followed fr3m the barn, the one 
pair to  Griffith's house, and the other pair to Ma,rtinls house. If ever 
two men were engaged in a common enterprise, these two men were. If, 
however, there was any error in the ridmission of this testimony, that  
error was cured by the testimony of the defendant himself. 

Exception 2 was to the admission of testimony of two men 
(759) running away from Allen's mill the night it was injured. The 

witness did not know either Will Griffith or Tom Martin, but it 
had been established by the State's evidence that the same men who 
burned Douthit's barn did the injury a t  Allen's mill, and this was a 
circumstance to show that two men at the time were engaged in both 
offenses, and is admissible on the score of common enterprise, or as evi- 
dence of identity. 
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Exceptions 3 and 4 were taken to evidence that was plainly admissible 
for the same reason stated under exception 2. 

Exception 7 was to part of the judge's charge upon the doctrine of 
reasonable doubt. This, however, has no foundation, as the judge's 
charge will show, which was as follows: 

"Now, gentlemen, these are the contentions of the State and defendant. 
The law presumes that this defendant is innocent, and presumption of 
innocence remains with him until the State satisfies you beyond a reason- 
able doubt of his guilt. And reasonable doubt is something different 
from a mere shadow of a doubt or fanciful doubt?" The court, then, 
correctly explained to the jury what is meant by a reasonable doubt, and, 
after doing so, told the jury that upon due consideration of all the evi- 
dence in the case, if they were satisfied of the guilt of the defendant in 
the case, the State was entitled to a vredict. "In other words, the burden 
is on the State to satisfy you beyond a reasonable doubt of the guilt of 
this defendant. If the State has satisfied you beyond a reasonable doubt 
that the defendant, in company with Torn Martin, set fire to and burned 
the barn of Mr. Jake Douthit, on the night of 23 December, then, gentle- 
inen of the jury, the court charges you that he is guilty, and it is your 
duty to so find, and if the State has failcd to so satisfy you beyond a 
reasonable doubt of his guilt, it is your duty to give the defendant the 
benefit of any reasonable doubt there may be in your minds and return 
a verdict of not guilty." 

As to the evidence relating to the tracks, see S. v. Daniels, 134 N.C. 
641; S. v. A d a m ,  138 N.C. 688; S. v. Hunter, 143 N.C. 607; S. v. Free- 
man, 146 N.C. 615; S. v. Taylor, 159 K.C. 465. The case of S. v. Adams, 
supra, seems to answer several of the objections raised in this appeal, 
and especially with respect to evidence as to motive, the tracks, and as 
to what was discovered a t  the mill. 

The object of introducing evidence as to the tracks of the two men 
leading up to the mill, which had been injured, was not to show that 
another and different crime had been committed, but of tracing up both 
sets of tracks, those leading to the barn and those which led to the mill, 
for the ultimate purpose of identifying the parties who rnade them as 
being the same persons, there being also some evidence tending to show, 
or froin which the jury might infer, that they were seen the same night 
a t  the mill, as well as at  the barn which was burned. It was not 
that they were guilty of another and collateral offense, but (760) 
rather as tending to prove that they were the same men who had 
applied the torch to the mill, by their continued association with each 
other that night. It was all one continuous and connected transaction, 
the effort being principally, if not wholly, to follow the tracks so as to 
fully identify these nightly marauder3 as being the persons who were 
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also the incendiaries, and not to establish a distinct substantive offense 
in violation of the rule relied on by the prisoner, such as S. v. McCall, 
131 N.C. 798; S. v. Shuford, 69 N.C. 487; S. v. F ra ie r ,  118 N.C. 1257; 
S. v. Alston, 94 N.C. 930. The  evidence also tended t o  establish, not only 
the identity of the persons who burned the mill, both by the tracks, and 
the malice they evidently had toward J. W. Douthit and M. W. Allen, 
the owners of the property destroyed, this supplying the motive for their 
conduct. If a person has the malice, or motive, to burn a mill (S. v. 
A d a m  supra), and there are other means of identifying him as the cul- 
prit, both may be shown as evidence of his guilt, wil hout being obnoxious 
to the rule, excluding facts relating to :i separate, distinct, and collateral 
offense. There never was a clearer or more conclusive showing that the 
tracks were those of Griffith and his associate in the crime, and that they 
were out that night to avenge the destruction of the still, they being 
engaged in the illicit manufacture of whiskey. Whether the evidence 
was sufficient for a conviction was distinctly and solely for the jury to 
decide, there being some evidence of guilt, the jurors being the judges of 
its weight or strength. 

There was no error in the case, and it will be so certified. 
No error. 

ADAMS, J. This opinion was written by MR. JUSTICE WALKER in 
accordance with the decision of the Court, but wss filed and adopted 
after his death. 

Cited: S. v. Young, 187 N.C. 700; S. v. Ashburn, 187 N.C. 723; S. v. 
McLeod, 198 N.C. 652; S. v. Spivey, 198 N.C. 658; 25. v. Ferrell, 205 N.C. 
643; S. v. Coffey, 210 N.C. 563; S. v. Strickland, 229 N.C. 210; S. v 
Glatly, 230 NC. 178; S. v. Palmer, 230 X.C. 213. 

STATE v. H. B. HARBERT. 

(Filed 8 June, 1923.) 

1. Constitutional Law - Criminal Law - Indictment - Evidence-Fatal 
Variation. 

I t  is the constitutional right of the defendant in  a criminal action to 
be convicted, if a t  all, of the particular offense charged in the bill of 
indictment; and where he has been indicted for the larceny of an anto- 
mobile owned by and in the possession of A., and the proof is that B. was 
such owner, there is a fatal variance between the charge and the proof, 
upon which a conviction mag not be sustained; nor can it be surmised 
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upon the identity of the surname that A. and B. were man and wife, and 
that B. held the possession a s  the bailee of A. 

2. Same-Nonsuit-Motions-Exceptions-Appeal a n d  Error. 
Where there is a fatal variauce between the charge in a bill of indict- 

ment and the proof, the defendant may take adrantage of it by his excep- 
tion to the refusal of his motion to nonsuit, and have the error reviewed 
on appeal. 

3. Criminal Law - Indictment - Evidence--Fatal Variation-Second In- 
dictment. 

Where there is a fatal variance between the charge in the indictment 
and the proof, as to  the ownership of a stolen article, a conviction of the 
defendant may be had on another indictment properly charging the owner- 
ship of the stolen article. 

CLARK, C.J., dissenting; CLARKSON, J., concurring in the dissenting opinion. 

APPEAL by defendant from Bryson, J., a t  January Term, 
1923, of BUNCOMBE. 

Criminal prosecution, tried upon an indictment charging the 
(761) 

defendant with the larcency of an automobile. 
From an adverse verdict and judgment of three years in the State's 

Prison, the defendant appealed, assigning errors. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Reynolds, Reynolds & Howell and Billy Sullivan for defendant. 

STACY, J .  The bill of indictment charges the defendant with the 
larceny of "one automobile, owned by and in the possession of Frank 
Rosenberg." All the evidence on the record shows that the stolen auto- 
inobile was owned by and in the possession of Mrs. Elsie Rosenberg. 
There is no evidence that  Mrs. Elsie Rosenberg was the wife of Frank 
Rosenberg, or that she was related to him, or in any way associated with 
him. The suggestion that if all the evidence had been sent up, i t  might 
have shown Frank Rosenberg to be the husband of the prosecuting 
witness, and therefore, in possession of the car as bailee, merits no serious 
consideration a t  our hands. This is only a surmise. Maybe i t  would and 
maybe not. Cases are to be determined here upon the record. S. v. 
Wheeler, ante, 670. 

There is a fatal variance between the indictment and the proof. This 
was conceded on the argument by the Assistant Attorney-General, Mr. 
Nash, who always presents his cases with great frankness and candor; 
and the only question for our decision is whether the defendant may take 
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advantage of this defect by his exception to the overruling of his motion 
for judgment as of nonsuit. We think he can, for there was a 

(762) total failure of proof. Speaking to this question in S. v. Gibson, 
169 N.C. 322, Walker, J . ,  said: 

"You cannot amend an indictment--at least, against the will of the 
defendant. You must abide by its terms, and prove the charge as it is 
laid in the bill. A variance cannot be taken advaniage of by motion in 
arrest of judgment. S. v. Foushee, 117 N.C. 766; S. v. Ashford, 120 
N.C. 588; S. v. Jarvis, 129 N.C. 698. I t  is waived if there is no 
objection to it before the verdict is rendered, as those cases show. But 
a motion to nonsuit is a proper method of raising the question as to a 
variance. It is based on the assertion, not that there is no proof of a 
crime having been committed, but tha t  there is none which tends to 
prove that the particular offense charged in the bill has been committed. 
I n  other words, the proof does not fit the allegation, and, therefore, 
leaves the latter without any evidence to sustain it. I t  challenges the 
right of the State to a verdict upon its o w  showirg, and asks that the 
court, without submitting the case to the jury, dectde as matter of law 
that the State has failed in its proof." See, also, S. c., 170 N.C. 697. 

In all criminal prosecutions the defendant has a constitutional right 
to be informed of the accusation against him; anc it is a rule of uni- 
versal observance in administering the criminal law that a defendant 
must be convicted, if convicted at  all, of the particular offense charged in 
the bill of indictment. "The allegatiori and proof must correspond. It 
would be contrary to all rules of procedure and violative of his constitu- 
tional right to charge him with the commission of one crime and convict 
him of another and very different one. He is entit11.d to be informed of 
the accusation against him and to be tried accordingly." Walker, J . ,  in 
S. v. Wilkerson, 164 N.C. 444, citing as authority fix the position: S.  v. 
Ray,  92 N.C. 810; S. v. Sloan, 67 N.C. 357; S. v. Lewis, 93 N.C. 581; 
Clark's Cr. Proc. 150. See, also, S. v. Snipes, ante 743, and cases there 
cited. 

In  S .  v. Davis, 150 N.C. 851, the defendant was zharged with obtain- 
ing a clay-bank mare by means of a false pretense as to the qualities of 
a "sorrel horse," and the proof was that he obtained the clay-bank mare 
in exchange for a bay "saddle horse." This was hdd to be a material 
variance, Hoke, J., saying that "under the authorit~es there would seem 
to be a clear case of variance between the allegation and the proof, and 
the jury should have been so instructed." The charge related to one 
trade and the proof to another. Again it was held to be a fatal variance 
in S. v. Hill 79 N.C. 656, "where the defendant was charged with injur- 
ing a cow, and the proof was that the animal injured was an ox." See, 
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also, S. v. McWhirter, 141 N.C. 809; S. u. JIdLer, 93 S . C .  511; S. v. 
Corbitt, 46 N.C. 264. 

The trial court should h a w  sustained the defendant's motion 
and dismissed the mtlictinent, hut this will not prevent a con- (763) 
viction upon another bill cl~arglng the defendant with the lar- 
ceny of an automobile, the property of Mrs. E h e  Rosenberg. 

The present verdict will he set aside, tlie action dismissed, and the 
solicitor allowed to send another bill, if so advised. 

Reversed. 

CLARK, C.J., dissenting: The assignments of error tha t  there was not 
sufficient evidence to go to the jury, and that the verdict was against 
tlie weight of evidence, do not require any consideration. I t  was very 
full and complete, and if believed, justified the verdict rendered. 

I t  appears in the record that the indictment was for the larency of an 
automobile, the property of Frank Rosenberg. The evidence of Mrs. 
Elsie Rosenberg is that she was the owner of the car. As to the steps 
taken to notify the authorities and the finding of the stolen machine 
there was no exception a t  the trial, nor in the assignments of error, nor 
in plaintiff's brief, nor in the argument here, that there was a fatal 
variance in the proof of ownership. I t  may be that the evidence, if set 
out in full, would have shown that Frank Rosenberg was her husband, 
and that he was bailee and in possession of the car. If so, the property 
was sufficiently laid in him. (S. v. Allen, 103 N.C. 433), and cases there 
cited and citations to that case in Anno. Ed. 

It is true that when ownerdlip is alleged it should be proven as 
charged, and failure to do so is a fatal variance. But, as said, 25 Cyc. 
88, "ownership in a particular person is not an essential element in 
crime. The allegation is merely part of the description and identifica- 
tion of the goods." A motion for nonsuit or for arrest of judgment be- 
cause the verdict is against the weight of evidence therefore does not 
bring up the question of variance between proof and allegation as to the 
ownership. 

This has been expressly decided in this State. In S.  u. Baxter, 82 
N.C. 606, Chief Justice Smith passed upon this point, saying that 
"several answers may be made to the allegation of variance when made 
for the first time in this Court, 2 .  e., tlie case shows (1) that no question 
was made in regard to the allegation of property; (2) the variance 
should have been taken advantage of on the trial and by verdict of 
acquittal; (3) the objection cannot be made for the first time on ap- 
peal, and is not founded on error in law." This ruling is cited among 
other cases, by Allen, J., in S. v. Hazl!kins, 155 N.C. 472, where there 
was a motion in arrest of judgment upon the ground tha t  the State 
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failed to prove the ownership in the  town of Morganton a s  alleged, and 
this Court said, "If there had been s failure proved, the defendant 

should have taken advantage of i t  by a prayer for instructions 
(764) and not by motion in arrest of judgment. ,S. v. Baxter, 82 N.C. 

606; 8, v. Harris, 120 N.C. 578; 8. v .  Huggins, 126 N.C. 1056." 
If i t  appeared, with the whole evidence before us, that there was a 

variance in  the proof of ownership, exception on thai; ground should have 
been made before verdict, when the court could have allowed this to  be 
remedied by proof that Frank Rosenberg was in possession of the car as 
bailee for his wife, which would have been sufficient to cure the alleged 
variance. Even if there was a variance, i t  was not a defect "in the proof 
of the crime" itself, which would be embraced by tl-e motion to  nonsuit, 
but i t  was merely a variance which wau waived by failure to make the 
exception a t  the trial. S. v. Baxter, and other cases, supra. 

S. v. Gibson, 169 N.C. 318, does not conflict with the holding of 
Chief Justice Smith in S. v. Baxter, supra, and Judge Allen in 8. v. 
Hawkins, above quoted. In  S. v. Gibson, supra, the charge was of ob- 
taining money under false pretenses and the evidence shows that it was 
a note. This was a "failure of proof" as to an essential element in the 
defense-a defect in the evidence for which a nonsuit should have been 
granted, but the allegation of the ownership of articles stolen is not an  
element in the offense, but, as said in 25 Cyc., 88, supra, "the allegation 
of ownership in a particular person is not an essential element in the 
crime." "Such allegation is merely part of the description and identifi- 
cation of the goods, as Judge Smith says, and when there is no question 
made in regard to the allegation of ownership the variance must be taken 
advantage of in the trial, and cannot be made for the first time on 
appeal." 

I n  S. v. Gibson, supra, the offense charged was false pretense in ob- 
taining money, and the proof was of obtaining a ncte, which would be 
equivalent in a trial for larceny to charging the theft of a horse and 
proving the theft of an ox-a defect of proof for which a motion for 
nonsuit should have been made. The allegation of ownership, when not 
an essential element in the crime, has been dispensed with entirely in 
many classes of cases, especially, for instance, in selling whiskey or 
the name of persons whom it is intended to cheat or defraud. S. v. Hedge- 
cock, ante 714. Not being an essential element in the offense, but only 
for identification on a plea of former jeopardy, or2.l evidence is com- 
petent to show that  i t  was or was not the same occurrence. This dis- 
tinction clearly appears in S. v. Gibson, supra, on the second appeal, 
170 N.C. 698. 

I n  the present case, there was no constituent element in the charge 
which was not fully proven, and if there was a variance in the name of 
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STATE v. SPEXCER. 

the owner of the article it should, as Chief Justice Smith and Judge 
Allen both state, have been called to the attention of the Court and "the 
objection cannot be made for the first time on appeal." As 
has been well said, the object of a trial is to decide the matter (765) 
in issue upon its merits and "not set a trap for the judge." The 
defendant's counsel in this case did not set a trap for the judge, and he 
did not make the objection in this Court. Doubtless he knew the facts. 
If there had been any doubt as to the ownership of the property, he 
should (and doubtless would), have made the objection below as was 
held in S. v. Baxter, supra, and other cases above cited. 

CLARKSON, J., concurs in dissent. 

Cited: S. v. Crisp, 188 N.C. 800 ; S. v. Corpening, 191 N.C. 752 ; Cog- 
dill v. Hardwood Co., 194 N.C. 747; S. v. Harris, 195 N.C. 307; S. v. 
Grace, 196 N.C. 281; S. v. Stansberry, 197 N.C. 351; S. v. Griggs, 197 
N.C. 353; S. v. McKeithan, 203 N.C. 497 ; S. v. Franklin, 204 N.C. 158; 
S. v. Whitley, 208 N.C. 662; S. v. Dowless, 217 N.C. 590; S. v. Jackson, 
218 N.C. 376; Rose v. Patterson, 220 N.C. 61; Whichard v. Lipe, 221 
N.C. 54; S. v. Smith, 221 N.C. 405 ; 8. v. i\;unley, 224 N.C. 97; S. v. Mull, 
224 N.C. 576; S. v. Weinstein, 224 N.C. 648; S. v. Law, 227 N.C. 105; 
Stafford v. Yale, 228 N.C. 222; S. v. Hicks, 233 N.C. 34; S. v. Cooke, 
246 N.C. 521; S. v. Whitternore, 255 N.C. 593. 

STATE 9. GREEK SPENCER. 

(Filed 8 June, 1923.) 

1. Criminal Law-Intoxicating Liquo-idence-Circumstance. 
Upon the trial of defendant for having intoxicating liquor in his posses- 

sion for the purpose of sale, testimony of a witness that defendant had 
come to his store smelling strongly of whiskey, and seemed nervous, is not 
objectionable when it is a circumstance in the chain of evidence sufficient 
to convict him. 

2. Criminal Law - Concealed Weapons - Evidence - Incriminatory Evi- 
dence-Constitutional Law. 

I t  is not in contravention of the provisions of our Constitution for the 
State to require n defendant on trial for carrying a concealed weapon to 
testify whether he had it in a holster on the occasion concealed under his 
arm when the defendant had taken the stand to testify in  his own behalf, 
the lam as to  self-incriminatory eridence not applying under the circum- 
stances. 
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I t  is not error for the trial jutlgc' to recite ill his instrnctions to the 
jury as a contention of the State an admission made by defendant that he 
had carried a concealed weapon, upon his trial foi. that offense. 

4. Criminal Law-Concealed Weapons-Evidence--Statutes. 
Time is not the essence of the offense of carrying n concealed weapon, 

and it may be shown a t  n previous tiuie to that alleged in the bill. C.S. 
4625. 

5. Constitutional Law-Intoxicating Liquors-Punishment-Sentence. 
The duration of the sentence for a niisdelueal~or is within the sound 

discretion of the trial judge when no liuiitatioli is fixed by law; and a 
sentence of two years imprisonuient for violntiug the prohibition law is 
not objectionable a s  a cruel and um~sual punishnient, prohibited by the 
Constitution. 

APPEAL by defendant from S h a u ,  J., at March Term, 1923, of 
FORSYTH. 

The defendant was convicted a t  1Iarch Term, 1923, of For- 
(766) syth upon an indictment charging him with carrying a con- 

cealed weapon, and upon the charge of h,aving in his possession 
intoxicating liquors for the purpose of sale. He was convicted of both 
charges and was sentenced to a term of two years on the public roads 
on the charge of violating the prohibition law aard ninety days on the 
public roads on the conviction of carrying a concealed weapon, the sen- 
tence in the latter case to  be concurrent with that in the other. In  each 
case the defendant was not to wear a felons stripes. The defendant made 
no motion for nonsuit. Appeal. 

Attorney-General Manning and Assistant ilt torney-General Nash  for 
the State .  

W .  T .  Wi l son  for  defendant. 

CLARK, C.J. The defendant's exceptions 1 and '2 are to the admission 
of testimony that one night about 11 o'clock the defendant came to the 
store of the witness to get something to eat, and while there smelled 
strongly of whiskey, seemed nervous, and asked how far it was to Walker- 
town. The defendant's counsel in his brief claimed this evidence was 
not admissible. It was, however, merely a circumstance in the chain 
of evidence which was that the next morning after this visit to the store 
the witness found the car broken down right below the store, and by the 
time he got close to i t  he could smell whiskey mund there. He  found 
in the car tow sacks soaked with whiskey, and noticed tracks leading 
from the car around the edge of a tobacco patch. There had been ap- 
parently two or more trips going and coming. He traced these tracks 
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about 75 yards from the broken-down car, and there he found 79 half- 
gallon fruit jars filled with whiskey. 

Exceptions 3 and 4 are that the defendant, in his cross-examination, 
testified that  he carried his pistol in a holster near his codefendant 
Martin's house, and he left it there the morning lie v a s  arrested. The 
solicitor then asked this question: "You went up there Saturday and 
carried your pistol in a holster under your arm?" Defendant objected. 
Defendant's objection overruled, and he answered, "Yes." There is noth- 
ing in this exception, because when he put himself on the witness stand 
he was subject to cross-examination. The pistol was discovered covered 
up with pine leaves about 50 or 75 yardb up the road from the liquor. 
The weapon was not found upon Spencer, and no liquor was found upon 
him, The provision in the Constitution that  no one shall be compelled to 
give evidence against himself does not apply when the defendant volun- 
tarily puts himself on the stand. Neither was  i t  error for the  court t o  rc- 
cite that  the State contended that  according to the defendant's own 
admission on the stand he went to the house and carried his 
pistol with him in hi9 holster under his arm. (767) 

The defendant excepted because the court charged that  if the 
jury found "beyond a reasonable doubt from the testimony that  the de- 
fendant had concealed that  pistol with the intent to conceal it," he would 
be guilty. The State is not confined to any one tirne, but could show that  
the offense was committed a t  any time prior to 26 February, the time 
alleged in the bill, for the State can allege one time and prove another. 
C S. 4625, provides tha t  in cases like this where time is not an  essence 
of defense i t  is not error to omit to state the tirne in the indictment, or 
to state it imperfectly, or  to state the occurrence as having happened on 
an impossible day, or a day subsequent to filing the indictment. The 
evidence as t o  carrying the pistol a t  the time the car broke down was 
very strong evidence that  the defendant had i t  a t  that  time. 

I n  S. v. Lawhorn, 88 N.C. 634, it was held that  the defendant waived 
the privilege of refusing to answer questions which tended to  incriminate 
him by going upon the stand to testify in his own behalf. This has been 
since approved in S. v. Thomas. 98 N.C. 599;  S. v. Allen, 107 N.C. 
805; S. v. Simonds, 154 N.C. 197. I n  the latter case i t  is held that  by 
going upon the stand in his own behalf the defendant waived the con- 
stitutional privilege not to answer questions tending to incriminate him- 
self, both as to other and distinct  crime^, as well as to prove the offense 
with which he stands charged. 

The last assignment of error in tha t  the court inflicted cruel and undue 
punishment upon this defendant in sentencing him to  two years im- 
prisonment for violation of the prohibition law, but i t  has always been 
held that  when there is no limitation to the punishment for misdemeanor, 
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this matter is in the sound discretion of the court, and two years for 
this offense is not excessive nor unusual. S. v. Farrington, 141 N.C. 845, 
citing S. v. Hicks, 101 N.C. 747; S .  11. Miller, 94 N.C. 904. An offense 
of this kind, which is committed deliberately with premeditation and 
for the purpose of making a profit at the expense of a contemptuous 
violation of the law is not excessively punished by ii sentence to the roads 
for two years. Both by the State and Federal law, the second offense 
against the prohibition law, if in respect of manufacturing liquor, or 
assisting to do so, and the same is true of selling liquor in certain cases, 
S. v. Mull, 178 N.C. 748, is a felony punishable by imprisonment in the 
penitentiary. 

No error. 

Cited: S. v. M a s h ,  195 N.C. 541; S. v.  Grifin, 201 N.C. 542; S. v. 
B ~ m n ,  266 N.C. 59. 

STATE v. JOHS STEEX. 

(Filed 8 June, 1923.) 

A character witness is confined to the general rcbputation of the person 
whose character is attacked or supported, i n  the t:ommunity in which he 
lives, depending upon what the witness has heard or learned as  to the 
general opinion of his standing in the community evidence of this kind 
being a matter of hearsay. 

a S a m s l n v e s t i g a t i o n  of Character. 
The law-abiding citlzens of a town associated themselves together for 

the purpose of aiding the enforcement of law and order, especially the 
prohibition law, which mas being extensively violated there, and for the 
purpose employed a detective from another state to investigate and pro- 
cure evidence for a conviction: Held, competent, the testimony of a citi- 
zen of the town and a man of high character, who was sent to the com- 
munity in  which the detective resided for the purpose of investigation, 
and in anticipated attack upon his evidence, that he had made an investi- 
gation of the witnesses's character, and he would say it was good. 

5. Sam-Appeal and  Errol.--Objections and  Excel~tions. 
The question a s  to  whether a character witness has qualided himself 

to give his testimony by first saying he knew the general reputation of 
the person, is not presented on appeal, when no exmption has been taken 
on that ground in the appellant's brief, but only to his answer to the 
question, after he has stated a proper ground upan which he had based 
his opinion. 
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ADAMS and CLARKSOK, J.J., concurring; HOKE and STACY, J.J., dissenting, 
STACY, J., writing the dissenting opinion. 

(768) 
APPEAL by defendant from Long, J., at  October Term, 1922, of 

RICHMOND. 
The defendant was convicted upon two bills of indictment charging 

sales of liquor to one Harry Sapphire. It appears from the evidence 
that conditions as to "bootlegging" in that town and county were such 
that the good citizens of the town of Rockingham organized a club to 
secure the enforcement of laws, among them W. IT. Everett, now Secre- 
tary of State, and Walter L. Parsons, formerly a Senator, and other 
prominent and well known citizens of the State, as appears from the 
affidavits in the record, of which Mr. Everett's is a sample, that "there 
has been such widespread violation of the liquor laws in Richmond 
County, and that by reason of the numerous reports of violations and 
the inability of the officers of the town and county to arrest the violators 
of such laws on account of such officers being generally known, and the 
violators of such laws through their organization being kept posted on 
the movements of such officers, the boards of town and county commis- 
sioners, through their mayor and chairman, respectively, have agreed to 
have the violation of the liquor laws investigated by an out- 
side representative, and to prosecute any and all persons deal- (769) 
ing in liquor." His affidavit further states that the "boards of 
town and county commissioners have been actuated by the highest mo- 
tives in the employment of an investigator to ascertain violation of the 
liquor laws; that such action on the part of said boards has been for 
the best interests of the town and county, and with regard and pursuant 
to their duties as  such commissioners," and tha t  "the McLendon Club 
is an organization of Christian men of Richmond County, formed for 
the  purpose of fostering Christian ideals, and to secure enforcement of 
all laws of the State," and was not "an organization to  persecute any 
person or persons, but to prosecute any and all violators of the  law." 

There are a large number of affidavits in the record to sustain the 
action taken to  procure the investigation of such violations. I n  order 
to ferret out the guilt parties, a detective from Atlanta was secured, 
with whose aid evidence was laid before the grand jury, indictments 
were found, and on trial the defendant was con~ricted of violation of the 
liquor laws in two cases. 

Knowing that an attack would naturally be made upon the character 
of the detective, A. G. Corpening, one of the town commissioners, went 
to Atlanta after the preliminary hearing of thc case against the defend- 
ant, and shortly before the trial in the Superior Court, to investigate 
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as to his character. At  the trial the following questions was asked, "Mr. 
Corpening, have you made any inevstigation of Mr. Sapphire's char- 
acter?" Objection by defendant, overruled, and exception. To the above 
question the witness replied, "I made a trip to Atlanta and made a per- 
sonal investigation, and from my investigation I would say his character 
was good." This exception presents the only quest~on necessary to con- 
sider in this action. 

Attorney-General Manning and Assistant Attorr ey-General S a s h  for 
the State .  

W .  R. Jones for defendant. 

CLARK, C.J. The evidence as to the> guilt of the defendant is practi- 
cally without exception, but the defendant insist's that this matter as to 
the character of the witness is fatal. The defendant's counsel, in his 
brief, raises no objection to the fact that the usual preliminary question 
was not put to this witness: "Do you kno~v the general character of the 
witness Sapphire?" but bases his objection entirely upon the character 
of the testimony given in by Mr. Corpening, "Mr. Corpening swears 
tha t  Sapphire's character was good, and states the ground for his testi- 

mony; that  he made the trip to Atlanta, made a personal in- 
(770) vestigation, and from his investigation mould say tha t  Sap- 

phire's character was good." 
From the record and the large number of affidavits filed, it is apparent 

that conditions were such in Rockingham and Richmond County that the 
good citizens organized what was called the "RIcLendon Club" to secure 
the enforcement of laws of the State. The board of commissioners of 
the town and county thought it necessary, in order lo break up the great 
amount of whiskey dealing in said town and county, to employ a detec- 
tive. They obtained from the detective agency in .4tlanta, Harry Sap- 
phire, one of their agents. He came to Rockingham, went to work and 
secured much of the evidence upon which the defendant was convicted. 
His residence was in Atlanta. The defendant contends that Corpening's 
testimony as to the evidence of general reputation obtained in this 
manner is not admissible. There is evidence by Corpening's high char- 
acter. I t  would seem that being sent there by the officials of the town 
and by the good people who organized for the purpose of enforcing the 
law, that his motives could not be questioned, but however that might be, 
it was for the jury, his fellow-citizens, to weigh h ~ s  testimony. I t  was 
just to the defendant as well as to the State to ascertain the character of 
the witness Sapphire. Evidence as to Sapphire's character could not 
otherwise well have been placed before the jury other than by the method 
used. Depositions by witnesses living in Atlanta would not have been 
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coii~petent, nor could witnesses ha\-e been brought from there as to Sap- 
phire'? character, for tha t  would have required proof of tlie character of 
such witnesses thernselves. The jury were entitled to know Sapphire's 
character, which could not have been proven in any better way than by 
sending, a s  was done, a reliable, well known citizen of the county and 
of tlie toim to investigate his standing and general character in Atlanta, 
where lie lived. It is reasonable that  under these circumstances Coruen- 
ing Tsas better informed as to the general character of Sapphire than the 
casual acquaintances, who are usually brought forward as character wit- 
nesses. 

I n  Sort11 Carolina the testimonv of a character witness is confined to 
the general reputation of the person whoqe character is attacked, or 
supported, in the community in which lie lives. S. 21. Parks, 23 K.C. 
296; S. v. Perkins, 66 N.C. 126; 8. v. Gee, 92 K.C. 756; S. v. Wheeler, 
104 K.C. 893; 8. v. Coley, 114 K.C. 879, and nunlcrous other cases 
since. Reputation is the general opinion, good or bad, held of a person 
by thobe of a community in which he resides. This is eminently a matter 
of hearsay, based upon what the witncsb has heard or learned, not as 
to any particular acts, but as to t h ~  general opinion or standing in the 
community. 

Corpening's testinlony could not be excluded as hearsay, for 
that is general reputation. The question mas, What  was Sap- (771) 
phire's general repl~tation in Atlanta, where he lived? If a resi- 
dent of Atlanta had been brought as a witness a t  this trial, and put 
upon the stand, he might have testified that  he had never heard any- 
thing against Sapphire's character in Atlanta, and his testimony would 
have been admissible, i ts  weight being left to the jury, as was Corpen- 
ing'a. 

Corpening himself was well known to the jury. H e  stated in effect 
tha t  he had been to Atlanta. that  he had investigated as to the r e ~ u t a -  - 
tion-that is, the general character that Sapphire bore there, and his 
evidence being based upon such investigation, as he states, was certainly 
not inferior to the statements of casual acquaintances or others who are 
so often put upon the stand as character witnesses, and whose testimony 
is necessarily based upon hearsay-that is, what people say in regard to 
the person whose character is in question. 

The defendant relied strenuously upon what was said in S. v. Parks, 
25 K.C. 296. I n  tha t  case Johnatlian Worth was put upon the stand 
to impeach the character of one Lane. Worth, upon cross-examination, 
stated that he "did not know Lane's general character in his neighbor- 
hood; tha t  he was not certain that  he knew his general character in the 
county; that  he did not know whether a rnajority of those he heard 
speak spoke well or ill of it, but that he had heard a great many respecta- 
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ble men speak well of Lane's character and a great many equally re- 
spectable speak ill of it." I n  that case the Court, held that the testi- 
mony of Worth was erroneously received, because "the witness is not 
to be discredited because of the opinion which any person, or any 
number of persons, may have expressed to his disadvantage, unless such 
opinions have created or indicated a general repuiation of his want of 
moral principle. The impeached witness must, therefore, profess to 
know the general reputation of the witness sought to be discredited 
before he can be heard to speak of his own opinion or others as to the 
reliance to be placed upon the testimony of the impeached witness. 
S. v. Boswell, 13 N.C. 209; Downey v. Smith 18 K.C. 62." In that case 
Jonathan Worth expressly stated that he did not know the general 
character of Lane, that  he had heard a great many people speak both for 
and against him. It is very certain, therefore, that his testimony as to 
the character of Lane should have been rejected. 

The present case is in strong contrast. The witness testified that he 
went to  Atlanta to ascertain what was the general reputation of the 
impeached witness. Tha t  he had investigated, and that  implies, of 
course, that under all these circumstances he had made careful inauirv 
such as could have been produced before the jury if the trial had take; 

place in Atlanta, and that as a result of his investigation 
(772) he would say that  Sapphire's character was good. 

The issue in this case was as to the violation of law alleged 
against the defendant. The question as to character of Sapphire, oneof  
the witnesses aganist him, was, so to speak, entirely collateral. I t  was in- 
tended only to give t o  the juiy some estimate of th12 weight they should 
give to the testimony of the witness Sapphire. The officials and leading 
public citizens had taken the trouble and been a t  tEe expense of sending 
Corpening (who was admittedly a man of high character in the comi 
munity) to Atlanta to inquire as to the general reputation of the witness 
Sapphire. This speaks well for their sense of jus.;ice. The jury have 
passed upon the credibility of Corpening. Unlike Jonathan Worth in 
the case above quoted, Corpening stated that he had investigated as to 
Sapphire's character, and would say from such invehgation that i t  was 
good. 

I t  is rarely that the character witness can testify from investigation 
as  to the good or bad character of the witness to which he testified. It 
was open to the defendant to bring witnesses from Atlanta to testify, if 
they could have done so, that Sapphire's general character was bad in 
that community. The good citizens of Rockinghain, in enforcing the 
law, wished to be just. There is no question that the testimony, if 
believed by the jury, was that Corpening had gone to Atlanta for the 
purpose of ascertaining the general reputation of Sapphire among the 
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people who knew him, that he had carefully investigated it, and that he 
had found that his general reputation was good. 

It is not often that  a character witncss can show himself so competent 
to testify as to  the character of another, as Corpening on this occasion. 
His testimony was properly submitted to the jury for what weight they 
saw fit to  give it. 

After the fullest and most careful consideration of this case, we find 
No error. 

ADAMS, J., concurring: The defendant relies upon three exceptions, 
neither of which in my judgment can be sustained, and for this reason 
I do not hesitate to concur in the opinion of the Court as written by the 
Chief Justice. 

1. The defendant entered a formal motion to quash the indictment 
on the ground that  certain members of the grand jury, by whom the bill 
was returned, were directly or indirectly interested in the prosecution 
of the defendant; but both the opinion of the Court and the dissenting 
opinion of Associate Justice Stacey, sub silentzo, admit that this exception 
requires no discussion. 

2. The defendant's exception to his Honor's charge, I am con- 
vinced is equally untenable. I t  is freely conceded that the burden (773) 
of proving an alibi does not rest upon the defendant, and that 
i t  is incumbent upon the State to establish his guilt beyond a reasonable 
doubt; but, as I see it, the instruction complained of strictly complies 
with these principles. I f  there is one ruling to which this Court has ad- 
hered, i t  is that the instructions given by a trial judge shall be considered 
in their entirety and not in disjointed, detached, or isolated paragraphs; 
and when thus treated, his Honor's charge was less favorable to the State 
than were several other charges that have been sustained on appeal. With 
respect to the alibi, the judge gave this instruction: "If one accused of 
crime, when the time and place of the commission of the alleged crime is 
fixed, can show, and does show, that a t  that time, and a t  the place alleged, 
that he was not there, and it would have been impossible for him to have 
committed the crime, that is evidence that the jury may consider in 
passing upon the question, and if it is established he could not have 
committed the crime on account of being elsewhere at  the time and place 
fixed, why that would be a defense." And a t  the close of the charge he 
said: "Now, are you satisfied beyond a reasonable doubt that this de- 
fendant made these sales as charged the State? These sales of spiritu- 
ous liquor to Mr. Sapphire? If so, it would be your duty to convict him. 
If you have a reasonable doubt about it, it mould be your duty to 
acquit." 
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In S. v. Freeman, 100 N.C. 429, the trial judge, after telling the 
jury that the burden was upon the State to show the defendant's guilt 
beyond a reasonable doubt, gave this additional instruction: "The rule 
of law is, in a case of this kind, where the prisoner sets up the defense 
of an alzbi-that is, that he was at  bome other   lace at  the time when 
the crime was committed-the burden of proof rzsts on the prisoner $0 
establish the fact to the satisfaction of tlie jury that he was not present, 
but was a t  some other place when the crime was committed. If the jury 
is satisfied from the evidence that tlie prisoner remained at  home on the 
night in question, this would be an end of the case, and the prisoner 
should be acquitted; but if they are not satisfied of the truth of the alibi, 
then it is for them to say whether they are satisfied beyond a reasonable 
doubt that the rape was committed upon the person of tlie prosecutrix 
by the prisoner, as alleged by the State." Commenting on tlie charge, 
Chief Justice Smith said: "While we do not absent to what is said about 
tlie shifting of the burden of proof, when the proof offered by the prisoner 
tends to show his absence from the place where the offense was perpe- 
trated, and his presence elsewhere a t  the time, yet the charge in general 
is so clear and explicit as to what is required of the State in order to 

a conviction that it could not be misleading to the jurors, 
(774) fairly considered." 

And in State v. Bryant, 178 K.C. 705, Mr. Justice Walker 
said: "The judge's charge on the question of the alzbi was, it seems to us, 
not prejudicial to the defendant. H e  charged substantially tha t  the pris- 
oner relies upon an alibi, which means that he was not, and could not 
have been a t  the place of the homicide when it was committed, as he was 
elsewhere a t  the time. He is not required to satisfy you of tlie alibi beyond 
a reasonable doubt, but if the jury is satisfied from tlie evidence that he 
was not a t  the place when the homicide was committed, and at  the time 
when the deceased met her death, then a verdict of not guilty should be 
returned, etc. But if the jury is not so satisfied, then it is for the jury 
to consider all the evidence and say whether or not they are satisfied 
from the evidence, beyond a reasonable doubt, that the prisoner killed 
the deceased, etc. This instruction was not erroneous, but followed our 
decisions. S. v. Jaynes, 78 N.C. 504; S. v. Reii'z, 83 N.C. 634; S. v. 
Starnes, 94 K.C. 973; S. v. Freeman, 100 N.C. 429; S. v. Rochelle, 156 
N.C. 641." 

In  these cases the court expressly or substantially imposed upon the 
defendant the burden of proving his alibi, and in each case the instruc- 
tion was sustained. But in the instant case the learned judge did not 
go so far. As I understand them, his instructions, taken together, mean 
this: If the defendant showed that he was at  the particular places 
designated by his witnesses when the sales were made, this would be a 
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defense; but even if he failed to do so, the burden would still rest upon 
the State t o  satisfy the jury beyond a rea>onable doubt that  he made 
the sales a t  the dates and places testified to by tlie witnesses for the 
prosecution. 

The instruction is in line with tlie decisions of this Court. 
3. I n  considering the exception referring to the testimony of A. G. 

Corpening, i t  is important to keep in view the restricted scope of the 
examination, and to avoid confusion by the insertion of extraneous and 
unrelated questions. 

Our decisions have unquestionably settled the principle that  a witness 
will not be allowed to testify as to general character until he shall have 
first qualified himself by  saying tha t  he knows the  reputation of the 
person whose character is in question, when objection is rnade on that  
ground, but I think this is not the ground presented in the defendant's 
brief. The Chief Justice has well said that  the defendant raises no 
objection to the fac t  that  the usual preliminary question was not put to  
the  witness, and his conclusion is abundantly supported by  t h e  defend- 
ant's brief. Apart from reference to certain portions of his Honor's charge, 
the learned counsel states the gravamen of his exception in these words: 
"It  is a fundamental principle of character evidence that  the 
witness must have tlie foundation for forming his opinion or the (775)  
means of knowing the general character of the party." Emphasis 
is laid not on the knowledge acquired, but on the means by which it is 
acquired, "the foundation for forming his opinion." To  this one question 
the argument was addressed, and i t  appears that  the only at tack on the 
argument was addressed, and it appears that  the only attack on the 
admission of the evidence or the qualification of the witness rests on the 
admitted fact tha t  he went to Atlanta and investigated Sapphire's char- 
acter; so the exception presents the direct question whether evidence as 
to character, based on knowledge acquired by such investigation, is ad- 
missible as a matter of law. 

I n  opposition i t  is urged that  the witness necessarily speaks, not of 
his own knowledge, but of what  he has learned. True, what  another 
has told the witness about one's character is not competent in itself 
(8. v. Mdls, 184 N.C. 694), but in its ultimate analysis a witness's 
estimate of general character is a composite of what he has heard and 
otherwise acquired. I find nothing in the record restricting the witness's 
knowledge to what he had heard. Whether it was so restricted was a 
matter to  be elicited by cross-examination. Greenleaf very clearly draws 
the distinction between character and reputation (1 Ev., sec. 461-d), 
but  in our courts "general character" is treated in actual practice as 
synonymous with general reputation. Upon this principle i t  is generally 
held, as shown by cases sited in the dissenting opinion, that  i t  is not 
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indispensable that  a witness should have resided in the same community 
with the person of whose character he proposes to testify, the chief re- 
quirement being that the witnesses's knowledge must be derived from 
intercourse with the neighbors or associates of the person whose char- 
acter is in question. I can see no convincing reason why such knowledge 
cannot be acquired by one who goes into a particular community for 
the particular purpose of attaining this end. W lether the witness has 
actually acquired such knowledge may in some instances be a preliminary 
question for the court when properly raised, and in others a question for 
the jury, but this does not warrant the assumption that such knowledge 
cannot be acquired in the manner indicated. 

Again, it is said that  if this practice is allowed it will be possible for 
a party to procure the testimony of prejudiced witnesses. In its prac- 
tical operation this objection may be urged against the law as i t  now 
stands. I n  a criminal action the State can neither compel the attendance 
nor take the deposition of a nonresident witness. B u t  the  defendant is 
not precluded; he has the right to introduce the deposition of witnesses, 
resident and nonresident. The objection, practically applied, would con- 
fer upon the defendant in such action exclusive access to the testimony 
of nonresident witnesses, prejudiced or otherwise, subject, of course, to 

cross-examination by the State. What doctrine could impart 
(776) greater solace to a defendant whose conviction depended on the 

testimony of a nonresident witness? 
The two cases apparently supporting the exception are Douglass v. 

Tousey, 20 A.D. (N.Y. 616, and Reid v. Reid, 17 N.J. Eq. 101, but 
they are distinguishable from the case a t  bar. In the former a witness 
went to another part  of the  State to subpcena witnesses and "learn the 
character" of the prosecutrix, but there being evidence only of the wit- 
ness's subjective opinion, the proposed evidence was excluded as hearsay. 
And in Reid's case, supra, the witners merely detailed the opinions of 
others. On the other hand, in Foulkes v. Sellway, 3 Esp. 236, Lord Ken- 
yon sustained the testimony of a witness who had gone t o  the place 
where the plaintiff lived to inquire into his character. 

M y  conclusion is this: living in the same comrnunity with a witness 
whose character is under investigation is not indispensable to a knowl- 
edge of his character, for as Greenleaf says the witness to reputation 
must be one who by residence in the community, or otherwise, has had 
an opportunity to learn the community's estimate; and if the witness 
has knowledge of such estimate he is qualified to testify. I think my 
conclusion is sustained by the general trend of the  decisions. 

CLARKSON, J., concurring: After 3, witness has been examined io 
chief, his credit may be sustained or impeached in various modes: (1) 
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B y  proving or disproving the facts stated by him, by the testimony of 
other witnesses; (2) by general evidence affecting his credit for truth 
and veracity or general moral character. The regular mode of examin- 
ing into the general reputation is to inquire of the witness whether he 
knows the general reputation of the person in question among his neigh- 
bors, and what t h a t  reputation is. Greenleaf on Evidence, vol. 1 (15 
ed.), sec. 461 ; S. v. Efler, 85 N.C. 585. This law and practice has been 
long recognized by our courts. 

While upholding the rule of evidence stated in the exhaustive dissent- 
ing opinion of Associate Justice Stacey, I think upon the whole record 
the defendant is not entitled to a new trial. "It is now the settled rule 
of appellate courts that verdicts and judgments will not he set aside for 
harmless error, or for mere error and no more. To accomplish this re- 
sult, i t  must be made to appear not only that the ruling complained 
of was erroneous, but that it was material and prejudicial, amounting 
to a denial of some substantial right. Our system of appeals, providing 
for a review of the trial court on questions of lax-, is founded upon 
sound public policy, and appellate courts will not encourage litigation 
by reversing judgments for slight error, or for stated objections, which 
could not have prejudiced the rights of appellate in any material way." 
I n  re Ross, 182 N.C. 478. 

STACY, J., dissenting: The principal evidence against the de- 
fendant was that given by Harry Sapphire, a detective, who (777) 
testified that he had purchased liquor from the defendant on 
five different occasions. The jury convicted on two counts and acquitted 
on three, though the evidence on all five of the charges was of the same 
character. 

In  support of Sapphire's testimony, the State offered ,4. G. Corpening, 
a character witness, who testified as follows: 

"Q. Have you made any investigation of Mr. Sapphire and his char- 
acter? (Objection; overruled; exception by defendant.) A. I made a 
trip to Atlanta and made a personal investigation, and from my in- 
vestigation I would say his character was good.'' 

"And to the overruling of the objections and admission of the answer 
the defendant excepts." 

To my mind the natural and correct interpretation to be placed on the 
testimony of A. G. Corpening is that he was not undertaking to speak of 
his own knowledge concerning the character of the witness Sapphire, but 
was giving the result of his investigation, or the conclusion reached by 
him, from what others had told him, or from what he had learned about 
the witness in Atlanta. The record is silent as to whether this investiga- 
tion was long or short, or whether it was made among friends and ac- 
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quaintances or strangers, or whether his informers were few or many. 
He  does not say that he knows the general reputation or character of the 
witness, and this is a necessary prerequisite or qualification to his right 
to testify under our decisions. 

It is fully recognized that in the trial of causes the testimony of a 
witness may be impeached by evidence of his bad character; and it is 
equally well established that before this is allowed the impeaching wit- 
ness must qualify himself by saying, under oath, that he knows what 
such character is." Hoke, J., in S. v. Mzlls, 184 N.C. 695. 

"No principle of evidence is more clearly settled in North Carolina, 
nor by a longer line of decisions, than that a witness will not be allowed 
to testify as to character until he shall have first qualified himself by 
stating that he knows the reputation of the person in question." Avery, 
J., in S. v. Coley, 114 N.C. 879. 

"The witness is not to be discredited, because of the opinions which 
any person or any number of persons may have expressed to his disad- 
vantage, unless such opinions have created or indicate a general reputa- 
tion of his want of moral principle. The impeaching witness must, there- 
fore, profess to know the general reputation of the witness sought to be 
discredited before he can be heard to speak of his own opinion or of the 
opinion of others, as to the reliance to be placed 3n the testimony of the 
impeached witness. Gaston, J., in S. v. Parks, 25 N.C. 296. 

"The rule as to this matter has been fully settled by many 
(778) decisions of this Court. I t  is this: The party himself, when he 

goes upon the witness stand, can be asked questions as to par- 
ticular acts, impreaching his character, but as to other witnesses i t  is 
only competent to ask the witness if he 'knows the general character of 
the party.' If he answers 'No,' he must be stood aside. If he answers 
'Yes,' then the witness can, of his own accord qualify his testimony 
as to what extent the character of the party attacked is good or bad." 
Clark, C.J., in Edwards v. Price, 162 N.C. 244. See, also, S. v. Haywood, 
182 N.C. 815; S. v. Killan, 173 N.C. 796; Ti2lot:;on v. Currin, 176 N.C. 
484; S. v. Robertson, 166 N.C. 356; S. v. Holly, 155 N.C. 485; S. v. 
Ussery, 118 N.C. 1177; S. v. Gee, 92 K.C. 760. 

An impeaching or sustaining witness is not to speak of the general 
reputation or character of another unless he kncws it, and such knowl- 
edge must be founded on an acquaintance and intercourse with the neigh- 
bors or associates of the person whose character is in question. This 
intercourse, of necessity, must be of some length of time sufficient, a t  
least, to enable the witness to gather the general esteem or estimation 
in which the party is held in the community whwe he resides, or a t  the 
place where he carries on his business. Curtis 21. Fay, 37 Barb. 64. It 
is not indispensable that the witness should have resided in the same 
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community with the person, of whose character he proposes to testify 
(though the contrary is supported by authority), but he must speak of 
his own knowledge and not merely from what others have told him, for 
this ~ o u l d  be no more than reputation of reputation, or hearsay. S. v .  
Lambert, 104 Me. 394; Reid v. Reid, 17 N.J. Eq. 101; Douglass v. 
Tousey, 2 Wend. 352; 20 Am. Dec. 616, and note; 10 R.C.L. 954. 

"It is not enough that the impcaching witness profeases n~erely to 
state what he has heard 'other say'; for those others may be but few. 
He  must be able to state what is generally snid of the person, by those 
among whom he dwells, or with whom he is chiefly conversant; for i t  is 
this only that constitutes his general reputation or character. And, 
ordinarily, the witness ought himsclf to come from thc neighborhood of 
the person whose character is in question. If he i q  a stranger, sent thither 
by the adverse party to learn his character, he will not be allowed to 
testify as to the result of his inquiries; but otherwise, the court will 
not undertake to determine, by a preliminary inquiry, whether the im- 
peaching witness has sufficient knowledge of the fact to enable him to 
testify; but will leave the value of his testimony to be determined by 
the jury." Greenleaf on Evidence, sec. 461. 

"In order to discredit a witness, you can examine only to his general 
character. . . . But  i t  was remarked by plaintiff's counsel that wib 
nesses do not always understand what is meant by general character; 
and, therefore, it is necessary to vary the question, so as to 
adapt it to their comprehension. That is true, and therefore there (779) 
is no impropriety in proposing the question in various forms, 
so that the substance be retained. But you must never depart from gen- 
eral character. . . . There are few men of ~ h o m  some do not speak 
well, and some evil. ('Woe unto you when all men shall speak well of 
you.' Luke, 6:26.) But the question is, What is said by people in gen- 
eral? This is the true point of inquiry, and everything which stops short 
of i t  is incorrect." Tilghman, C.J., in Tt'ike v. Lightner, I1 Ser. R. Rawle, 
p. 199. 

"When i t  is attempted to impeach a witness on account of a want of 
moral character, i t  cannot be done by the impeaching witness 'merely 
stating what he has heard others say, for those others may be but few. 
He must be able to state what is generally said of a person, by those 
among whom he dwells or with whom he is cheifly conversant, for i t  is 
this only which constitutes his general character.' " Mr. Justice Wayne in 
Gaines v. Helf e t  al., 12 How. 555. 

"(The witness to reputation) must be able to state what is generally 
said of the person by those among whom he dwells, or with whom he is 
chiefly conversant, not by those among or with whom he may have so- 
journed for a brief period, and who have had neither time nor oppor- 



818 IN T H E  SUPREME COURT. [I85 

tunity to test his conduct, acts, or declarations, or to form a correct esti- 
mate of either. A man's character is to be judged by the general tenor 
and current of his life, and not by a mere episode in it." Brace, J., in 
Waddingham v. Hulett, 92 Mo. 533. See, also, Wigmore on Evidence, 
sec. 1616, and cases there cited. 

In  Mawson v. Hartsink, 4 Esp. Rep. (Eng.) 103 (cited with approval 
in S. v. O'Neale, 26 N.C. 88), an impeaching witness was asked to state 
whether he had made particular inquires as to the general character 
of a witness about which he proposed to testify. Lord Ellenborough 
ruled tha t  the question was improper, and gave the following reasons 
for his position: "That cannot be evidence. T h a t  information m m t  
be from persons not on their oaths; perhaps not reliable. If this were 
allowed, when i t  was known that a witness was likely to be called, i t  
would be possible for the opposite party to send around to persons 
who had prejudicies against him, and from thence to form an opinion, 
which was afterwards t o  be told in court, to destroy his credit." 

The words of Lord Ellenborough are particularly appropriate here, 
for, to my mind, the precedent we are setting is a dangerous one. I n  
the O'ATeale case, 26 N.C. 88, an impeaching witness was asked if he 
knew the general character of another witness. I l e  replied that he did 
not know whether he did or not. H e  was then asked "whether he knew 
in what estimation Elizabeth Earnest was held in his neighborhood be- 
fore she left it." The Court said the latter question was properly excluded 

because i t  was too circumscribed, and did not amount t o  an 
(780) inquiry as to her general character before she left the neighbor- 

hood. It will be observed that in the case a t  bar the witness 
does even purport to  speak of general character; but I do not place my 
dissent on this ground. That  would be too narrow and technical. Where 
the testimony of a character witness is objected to, as it is here, he 
should be required to qualify himself by first say lng that the knows the 
general character of the witness, or party, before he is allowed to give 
his testimony in evidence. This is the direct holding with us in a num- 
ber of cases heretofore cited. See, also, S. v. Wheeler, 104 N.C. 893; S. v. 
Hairston, 121 N.C. 582; 8. v. Efler, 85 N.C. 585. 

Again, in S. v. Boswell, 13 N.C. 211, Toomer, J., speaking directly 
to the question now under consideration, used the following language: 
"A witness introduced to impeach the general character of another 
should not be permitted to give evidmce of particular facts, nor repeat 
hearsay of strangers to  the witness, whose testimony is intended to be 
discredited. H e  should only speak of the  general moral character of 
the witness, as known among his neighbors and acquaintances. The dis- 
crediting witness should not express an opinion founded on his knowl- 
edge of particular facts, nor upon the hearsay of strangers to the witness 



N.C.] SPRING TERM,  1923. 819 

intended to  be discredited." Some of the expressions employed in this 
opinion were subsequently disapproved in Hooper v. Moore, 48 N.C. 
430; but, in no case, has the above portion of the  opinion been over- 
ruled, criticised, or disapproved. On the other hand, this language was 
quoted with approval by Smith, C.J., in S. v. Bullard, 100 N.C. 488; 
and, indeed, its correctness can hardly be the subject of cavil or debate. 
See McQwggan v. Ladd, 79 B.T. 90; 14 L.R.A. (N.S.) 689, and note; 
People v. Van Gaasbeclc, 189 N.Y. 408; 22 L.R.A. (N.S.) 650, and note. 
This latter note contains a n  exhaustive review of the English and 
American authorities on the subject. 

By the general character or reputation of every individual, that is, by 
the estimation in which he is held in the society or neighborhood where 
he is known, his word and his oath are valued. If his general character 
be free from imputation, his testimony weighs well. But if i t  be sullied, 
in the same proportion his word will be doubted. An impeaching or 
sustaining witness should speak only of his own knowledge, and then 
only with regard to  the settled judgment or estimate of the community, 
touching the moral stamina or worth of the party whose character is in 
question. "Character," said Mr. Erskine, in thc trial of Thomas Hardy 
for treason, "is the slow-spreading influence of opinion, arising from the 
deportment of a man in society. As a man's deportment, good or bad, 
necessarily produces one circle m~ithout another, and so extends itself 
till i t  unites in one general opinion, that general opinion is allowed to 
be given in evidence." 24 State Trials, p. 1079. The rule is that 
where an impeaching or sustaining witness is called, he must (781) 
first qualify himself by saying whether he knows the general 
reputation or character of the witness or party about which he proposes 
to testify. If he answer that he does not, he should be stood aside without 
being cross-examined on the subject. And if he reply in the affirmative, 
he should be confined to general reputation or character. This is not an 
idle matter; for, in many cases, its proper enforcement is essential to a 
fair and impartial administration of justice. Due process of law is some- 
thing more than a high-sounding phrase; and the well established rules 
of evidence have been adopted, not merely for book-writing and law- 
school instruction, but the primary purpose of such adoption is for actual 
observance in the trial of causes. 

Again, the defendant excepts to the following part of the charge: "If 
one accused of crime-when the time and place of the cornrnission of the 
alleged crime is fixed, can show and does show that a t  that time and a t  
the place alleged, tha t  he was not there, and it would have been impossi- 
ble for him to have committed the crime, tha t  is evidence tha t  the jury 
may consider passing upon the question, and if it is established he could 
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not have committed the crime on account of being elsewhere a t  the time 
and placed fixed, why that would be a defense." 

The foregoing is all that was said to the jurv in regard to the defend- 
ant's alibi. True, in the closing paragraph of the charge, his Honor 
instructed the jury that they must be sritisfied beyowl a reasonable doubt 
of the defendant's guilt before a verdict could be rendered against him, 
and that ,  if they had a reasonable doubt about it, i t  would be their 
duty to acquit the defendant. But  this was far removed from the above 
instruction, which forms the basis of t,he defendant's fifth exception. 

In  S. v. Jaynes, 78 N.C. 504, i t  was said: "The burden of proving 
an alibi did not rest upon the prisoner. The burden remained upon the 
State to satisfy the jury upon the whole evidenc~. of the guilt of the 
prisoner. It was only necessary for the prisoner in his defense to pro- 
duce such an amount of testimony, whether by evidence tending to show 
an alibi or otherwise, as to produce in the minds of the jury a reasonable 
doubt of his guilt." To  like effect are t,he following cases: S. v. Bryant, 
178 N.C. 702; S. v. Rochelle, 156 N.C. 641; S. v. Freeman, 100 N.C. 
429; S. v. Starnes, 94 N.C. 973; S. v. Reitz, 83 N.C. 634. See, also, 12 
Cyc. 619. 

An alibi-meaning ('elsewhere"--is not, properly speaking, a defense 
within any accurate meaning of the word "defense"; but is a mere fact 
which may be used to call in question the identity of the person charged, 
or the entire basis of the prosecution. 8 R.C.L. 124 and 224. 

I n  Schultz v. Territory, 5 Ariz. 239; 52 Pac. 352, the law 
(782) upon the subject of an alibi seems to be very satisfactorily 

stated as follows: "The burden of proof never rests upon the 
accused to show his innocence, or to disprove the facts necessary to 
establish the crime with which he is charged. The defendant's presence 
a t ,  and participation in, the corpz~s delicti, are affirmative material facts 
tha t  the prosecution must show beyond a reasonable doubt to sustain n 
conviction. For the defendant to say he was not there is not an affirm- 
ative proposition; i t  is a denial of the existence of a material fact in 
the case. He  meets the evidence of the prosecutiori by denying it. If a 
consideration of all the evidence in the case leaves a reasonable doubt 
of his presence, he must be acquitted." 

I think the instruction, as given, was calculated to mislead, and in all 
probability did mislead, the jury. S. v. Morgan, 136 N.C. 628. The 
charge to the jury, in its different parts, should not be conflicting; and 
while a slightly inaccurate or incomplete instruction may be cured by 
subsequently supplying the defect or accurately stating the law, an 
erroneous placing of the burden of proof is not cured by a correct state- 
ment, widely separated from the excepted portion, and appearing else- 
where in the charge, unless the erroneous part is specifically withdrawn. 
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S.  v. Falkner, 182 N.C. 799, and cases there cited. 
The rule as to the burden of proof is important and indispensable in 

the trial of causes. It constitutes a substantial right of the party upon 
whose adversary the burden rests, and hence i t  should be carefully 
guarded and rigidly enforced by the courts. Hosiery Co. v. Express Co., 
184 N.C. 480. 

ADDENDUM. 
Since writing the above, two concurring opinions have been prepared 

and filed herein. T o  my  mind, what iz: said in these opinions tends to 
strengthen rather than to weaken the position that  prejudicial error was 
committed on the trial of this cause. 

I t  is contended that  the objection to the testimony of A. G. Corpening 
is not properly presented. Why not? The defendant objected and excepted 
to the cluestion propounded to the witness. H e  then objected and ex- 
cepted to the admission of his evidence. To  say that  the exception can- 
not be sustained because the defendant has not assigned the correct 
reason therefor, in my  opinion, is untenable. The appeal is not here in 
anv limited sense. I do not understand it to be the rule with us tha t  
when objection is made to the admission of evidence, counsel must state 
the ground upon which the objection is based, unless requested to do so 
by the court. This may be the practice in other jurisdictions, but not 
so in North Carolina; a t  least, up to the present time the rule has been 
otherwise. The crucial point is that  Corpening failed to qualify 
as a character ~ i t n e s s ,  in the face of objection, and this is a (783) 
condition precedent to his right to testify under our decisions. 
I t  must follow, therefore, that  his evidencc is incompetent, and that  the 
defendant has been erroneously convicted. The sufficiency of the form 
of the objection and the materiality of the evidence now in question 
were both presented and directly considered in S. v. Mills, 184 N.C. 694. 

HOKE, J., concurs in dissent. 

Cited: S. v. Beal, 199 N.C. 303; S. v. Hicks ,  200 N.C. 540; S. v. Bit- 
t i ng~ ,  206 N.C. 802; S. v. Satterfield. 207 N.C. 120; S. v. Carden, 209 
N.C. 413; S .  v. Stamey, 209 X.C. 582; S. v. Smoak, 213 N.C. 94; S. v. 
Gibson, 216 N.C. 537; S. v. Kiziuh, 217 N.C. 403 ; 8. v. Rowen, 226 N.C. 
602. 
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RULES 

1. Applicants for License to Practice Law 

Applicants for license to practice law will be examined on the 
last Monday in January and Monday preceding the last hlonday in 
August of each year, and a t  no other time. All examinations will be 
in writing. 

2. Course of Study Prescribed for Applicants for License to Prac- 
tice Law. 

Each applicant must have attained the age of 21 years, or will 
arrive a t  that  age before the time for the next examination, and 
must have studied: 

Constitution of United States; 
Constitution of North Carolina; 
Creasy's English Constitution; 
Sheppard's Constitutional Text-book; 
Cooley's Principles of Constitutional Law; 
Blackstone's Commentaries, as contained in vol. 1 of Ewell's 

Essentials of the Law; 
Bispham's Equity; 
Sharswood's Legal Ethics; 
Consolidated Statutes N. C. (vol. 1) .  

Also some approved text-book on: 

Agency 1 

Bailments, 
Carriers, 
Corporations, 
Contracts, 

Evidence, 
Executors, 
Negotiable Instruments, 
Partnership, 
Sales. 

( 1 )  R e q u i r e m e n t s  of Appl ican t s  for  L a w  License.  Applicants 
must have studied the course prescribed for two years a t  least, and 
shall file with the clerk a certificate of good moral character signed 
by two members of the bar who are practicing attorneys of this 
Court, and also a certificate of the dean of a law school or a member 
of the bar of this Court, that  the applicant has read law under his 
instruction, or to his knowledge or satisfaction, for two years, and 
upon examination by such instructor has been found competent and 
proficient in said course. Such certificate, while indispensable, will of 
course not be conclusive evidence of proficiency. An applicant from 
another State may file a certificate of good moral character signed 
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by any State official of the State in which he resides. If the applicant 
has been licensed to practice law in another St.ate, but is not entitled 
to be admitted in this State under Rule 3, based on the act of 1920, 
such applicant may file in lieu of the certificate of proficiency and 
time of study the law license which has been issued to him, with 
leave to  withdraw the same after he has been examined. The fore- 
going certificates as to character and proficiency, and also $23.50, 
must be deposited with the clerk not later than Friday noon pre- 
ceding the day of examination. No formal application is required, 
but the applicant in filing his certificates, which may be done per- 
sonally or by mail, must give the clerk the applicant's full name and 
permanent postoffice address. If the applicant shall fail to entitle 
himself to receive a license, $22 of the money deposited by him (the 
$20 required by the statute and $2 price of parchment) shall be re- 
turned to him, but the $1.50 registration fee required by the statute 
shall be retained by the clerk. 

3. Nonresident Lawyers - When Admitted. 

Any person duly licensed to practice law in another state may 
be licensed to practice law in this State without examination, if at- 
torneys who are licensed in this State may be licensed without ex- 
amination in the state from which he comes, upon said applicant 
furnishing to the Supreme Court a certificate from a member of the 
court of last resort of such state that  he is duly licensed to practice 
law therein, and that  he has been actively engaged in the practice 
of law for five years or more, and is of good moral character and a 
proper person to be licensed to practice law, together with a certificate 
from two practicing attorneys of such state, pre,cticing in said court 
of last resort, as to the applicant's good moral  character, whose sig- 
nature shall be attested by the clerk of said Court, and upon said 
applicant satisfying the Court that  he is a bona fide resident and 
citizen of North Carolina, or intends immediat~:ly to become such: 
Provided further, that  said applicant shall be required to deposit 
with the clerk of the Supreme Court the same amount required of 
applicants who stand the examination. (Ch. 44, Public Laws, Extra 
Session 1920.) 

And such nonresident lawyer must comply with all preliminary 
requirements of application for license not later than noon of Friday 
preceding the day of examination. 

4. Appeals - How Docketed. 

Each appeal shall be docketed from the judicial district to  which 
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it properly belongs, and appeals in criminal cases from each district 
shall be placed a t  the head of the docket for the district. Appeals in 
both civil and criminal cases shall be docketed each in its own class, 
in the order in which they are filed with the clerk. 

5. Appeals -When Heard. 

The transcript of the record on appeal from a judgment rendered 
before the commencement of a term of this Court must be docketed 
a t  such term seven days before entering upon the call of the docket 
of the district to which it  belongs. and stand for argument in its 
order; if not so docketed, the case shall be continued or dismissed 
under Rule 17, if the appellee files a proper certificate prior to the 
docketing of the transcript. 

The transcript of the record on appeal from a court in a county 
in which the court shall be held during the term of this Court may 
be filed a t  such term or a t  the next succeeding term. If filed seven 
days before the Court begins the perusal of the docket of the district 
to  which i t  belongs, i t  shall be heard in its order; otherwise, if a 
civil case, i t  shall be continued, unless by consent i t  is submitted 
upon printed argument under Rule 10. 

Appeals in criminal cases shall each be heard a t  the term a t  which 
they are docketed, unless for cause or by consent they are continued: 
Provided, however, that  an appeal in a civil case from the First, 
Second, and Third districts which is tricd between first day of Jan- 
uary and the first Monday in February, or between first day of Au- 
gust and fourth Monday in August, is not required to be docketed a t  
the immediately succeeding term of this Court, though if docketed 
in time for hearing a t  said first term, the appeal will stand regularly 
for argument. 

6.  Appeals - Criminal Actions. 

Appeals in criminal cases, docketed seven days before the call 
of the docket for their districts, shall be heard before the appeals in 
civil cases from said districts. Criminal appeals docketed after the 
time above stated shall be called immediately a t  the close of argu- 
ment of appeals from the Twentieth District, unless for cause other- 
wise ordered, and shall have priority over civil cases placed a t  the 
end of the docket. 

(1) Appeal Bond. If a justified appeal bond (except in pauper 
appeals) is not filed with the transcript, as required by sec. 647, Con- 
solidated Statutes, the appeal will be dismissed. 
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(2) Pauper Appeals. See Rule 22. 

(3) W h e n  Appeal Abates.  See Rule 37. 

( 4 )  Appeal  Dismissed if Transcript S o t  Printed or Mimeo-  
graphed. See Rule 24. 

7. Call of Judicial  district,^. 

Appeals from the several districts will be called for hearing on 
Tuesday of the week to which the district is allotted, as follows: 

From the First District, the first week of the term. 
From the Second District, the second week of the term. 
From the Third and Fourth districts, the third week of the term. 
From the Fifth District, the fourth week of the term. 
From the Sixth District, the fifth week of the term. 
From the Seventh District, the sixth week of the term. 
From the Eighth and Ninth districts, the cieventh week of the  

term. 
From the Tenth District, the eighth week of the term. 
From the Eleventh District, the ninth week ~f the term. 
From the Twelfth District, the tenth week of the term. 
From the Thirteenth District, tha eleventh week of the term. 
From the Fourteenth District, the twelfth week of the term. 
From the Fifteenth and Sixteenth districts, the thirteenth week 

of the term. 
From the Seventeenth and Eighteenth districts, the fourteenth 

week of the term. 
From the Nineteenth District, the fifteenth week of the term. 
From the Twentieth District, the sixteenth week of the term. 
Where two districts are allotted to one week, the cases will be 

docketed in the order in which they are received by the clerk, but  
the cases in the later district in number will not be called before 
Wednesday of said week, but cases from the latcr district in number 
must be docketed not later than Tuesday of the week preceding. 

8. End of Docket. 

At  the Spring Term. causes not reached and disposed of during 
the period allotted to each district, and those for any other cause 
put to the foot of the docket, shall be called a t  the close of argu- 
ment of appeals from the Twentieth District, and each cause, in its 
order, tried or continued, subject to Rule 6. 

At the Fall Term, appeals in criminal cases only will be heard 
a t  the end of the docket, unless the Court for special reason shall 
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set a civil appeal to be heard a t  the end of the docket a t  that  term. 
At either term the Court in its discretion may place cases not reached 
on the call of a district a t  the end of some other district. 

9. Call of Docket. 

Each appeal shall be called in its proper order. If any party shall 
not be ready, the cause, if a civil action, may be put to the foot of 
the district, by the consent of the counsel appearing, or for cause 
shown, and be again called when reached, if the docket shall be called 
a second time; otherwise, the first call shal! be peremptory; or a t  the 
first term of the Court in the year a cause may, by consent of the 
Court, be put to the foot of the docket; if no counsel appear for 
either party a t  the first call. it will be put to the end of the district, 
unless a printed brief is filed by one of the parties; and if none ap- 
pear a t  the second call, it will be cont,inued, unless the Court shall 
otherwise direct. Appeals in criminal actions will be called peremp- 
torily for argument on the first call of the docket, unless for good 
cause assigned. 

10. Submission on Printed Arguments. 

By consent of counsel, any case may be submitted without oral 
argument, upon printed briefs by both sides, without regard to the 
number of the case on the docket, or date of docketing the appeal. 
Such consent must be signed by counsel of both parties and filed, 
and the clerk shall make a note thereof on the docket; but the Court, 
notwithstanding, may direct an oral argument to be made, if i t  shall 
deem best. 

An appeal submitted under this rule must be docketed before the 
call of appeals from the Nineteenth District has been entered upon, 
unless i t  appears to the Court from the record that  there has been 
no delay in docketing the appeal, and that i t  has been docketed as 
soon as practicable, and that public interest requires a speedy hear- 
ing of the case. 

11. Briefs Not Received After Argument. 

When the case is argued orally on the regular call of the docket, 
in behalf of only one of the parties, no printed argument for the other 
party will be received, unless i t  is filed before the oral argument be- 
gins. No brief or argument will be received after a case has been 
argued or submitted, except upon leave granted in open court, after 
notice to opposing counsel. 
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12. Briefs Regarded as Personal Appearance. 

When a case is reached on the regular call of the docket, and a 
printed brief or argument shall be filed for e~ ther  party, the case 
shall stand on the same footing as if there were a personal appear- 
ance by counsel. 

13. When Case May be Heard Out of Order. 

I n  cases where the State is concerned, involving or affecting some 
matter of general public interest, the Court may, upon motion of 
the Attorney-General, assign an earlier place 011 the calendar, or fix 
a day for the argument thereof, which shall take precedence of other 
business. And the Court, a t  the instance of a party to a cause t ha t  
directly involves the right to  a public office, or a t  the instance of a 
party arrested in a civil action who is in jail by reason of inability 
to give bond or from refusal of the court to discharge him, or in 
other cases of sufficient importance, in its judgment, may make t he  
like assignment in respect to it. 

14. When Cases May be Heard Together. 

Two or more cases involving the same question may, by order of 
the Court, be heard together, but they must be argued as one case, 
the Court directing, when the counsel disagree, the course of argu- 
ment. 

15. Appeal Dismissed if Not Prosecuted. 

Cases not prosecuted for two terms shall, when reached in order 
a t  the third term, be dismissed a t  the cost of appellant, unless the 
same, for sufficient cause, shall be continued. When so dismissed, the  
appellant may, a t  any time thereafter, not later than during the week 
allotted to  the district to which it  belongs a t  the next succeeding 
term, move to have the same reinstated, on notice to the appellee and 
showing sufficient cause. 

16. Motion to Dismiss Appeal -When Made. 

A motion to dismiss an appeal for noncompliance with the re- 
quirements of the statute in perfecting an appeal must be made a t  o r  
before entering upon the trial of the appeal upon its merits, and such 
motion will be allowed unless such compliance be shown in the  
record, or a waiver thereof appear therein, or such compliance is dis- 
pensed with by a writing signed by the appellee or his counsel, to 
that  effeot, or unless the Court shall allow appl-opriate amendments. 
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RULES OF PRACTJCF: IX THE SITREME COURT. 

17. Appeal Dismissed for Failure to Docket in Time. 

If the appellant in a civil action shall fail to bring up and file a 
transcript of the record seven days before the Court begins the call 
of cases from the district from which it  comes a t  the t e r n  of this 
Court a t  which such transcript is required to be filed, the appellee 
may file with the clerk of this Court the certificate of the clerk of 
the court from which the appeal comes, showing the names of the 
parties thereto, the time when the judgment and appeal were taken, 
t he  name of the appellant, and the date of the settling of the case 
on appeal, if any has been settled, with his motion to docket and 
dismiss a t  appellant's cost said appeal, which motion shall be al- 
lowed a t  the first session of the Court thereafter, with leave to the 
appellant, during the term, and after notice to the appellee, to apply 
for the redocketing of the cause: Provided, that  such motion of ap- 
pellee to docket and dismiss the appeal will not be considered unless 
the  appellee, before making the motion to dismiss, has paid the clerk 
of this Court the fee charged by the statute for docketing an appeal, 
the fee for drawing and entering judgment, and the determination 
fee, execution for such amount to issue in favor of appellee against 
appelIant. 

( I )  Appeal Docketed b y  Appellee W h e n  Frivolous and Taken  
for Purposes of Delay. The transcript of an appeal which is ob- 
viously frivolous and appears to have been taken only for purposes 
of delay, may be docketed in this Court by appellee before the time 
required by Rule 5 ,  and if i t  appears to the Court that  the appellee's 
contention is correct, the appeal will be dismissed a t  cost of appellant. 

18. Appeal Docketed and Dismissed Not to be Reinstated Until 
Appellant Has Paid Costs. 

When an appeal is dismissed by reason of the failure of the ap- 
pellant to bring up a transcript of the record, and the same, or a 
certificate for that purpose, as allowed by Rule 17, is procured by 
appellee, and the case dismissed, no order shall be made setting aside 
the dismissal or allowing the appeal to be reinstated, even though the 
appellant may be otherwise entitled to such order, until the appellant 
shall have paid or offered to pay the costs of the appellee in procur- 
ing the certificate and in causing the same to he docketed. 

19. Transcripts. 

( 1 )  W h a t  to Contain and How -4rranged. I n  every transcript 
record of an action brought to this Court, the proceedings shall be 
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set forth in the order of time in which they occurred, and the several 
processes, orders, and every document constitut,ing the transcript 
shall be identified by a proper title or hearing, and shall be arranged 
to follow each other in the order the same t,ook place, when prac- 
ticable. The pages shall be numbered, and on t'he front page of the 
record there shall be an index in the following or some equivalent 
form : 

PAGE 
Summons - date . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
Complaint, - first cause of action . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Complaint - second cause of action 3 
Affidavit for attachment, etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 

It shall not be necessary to send as a part of the transcript, affi- 
davits, orders, and other process and proceedings in the action not 
involved in the appeal and not necessary to an understanding of the 
exceptions relied on. Counsel may sign an agreement which shall be 
made a part of the record as to the parts to be transcribed, and in 
the event of disagreement of counsel the judge of the Superior Court 
shall designate the same by written order: Provided, that  the plead- 
ings on which the case is tried, the issues, and the judgment appealed 
from shall be a part of the transcript in all cases: Provided further, 
that this rule is subject to the power of this Court to order additional 
papers and parts of the record to be vent up. 

(2) l'wo Appeals. When there are two or more appeals in one 
action it shall not be necessary to have more than one transcript, but 
the statements of cases on appeal shall be settlec as now required by 
law, and shall appear separately in the transcript. The judge of the 
Superior Court shall determine the part of the costs of making the 
transcript to be paid by each party, subject to the right to recover 
such costs in the final judgment as now provided by law. 

(3) Exceptions Grouped. All exceptions relied on shall be 
grouped and separately numbered immediately before or after the 
signature to the case on appeal. Exceptions not thus set out will be 
deemed to be abandoned. If this rule is not complied with, and the 
appeal is not from a judgment of nonsuit, i t  will be dismissed, or 
the Court will in its discretion refer the transcript to the clerk or to  
some attorney to state the exceptions according to this rule, for which 
an allowance of not less than $5 will be made, to be paid in advance 
by the appellant; but the transcript will not be so referred or re- 
manded unless the appellant file with the clerk ,& written stipulation 
that  the appeal shall be heard and determined on printed briefs under 
Rule 10, if the appellee shall so elect. 
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(4) Evidence to be Stated in hTarrative Form. The evidence in 
case on appeal shall be in narrative form, and not by question and 
answer, except that a question and answer, or a series of them, map 
be set out when the subject of a particular exception. When this rule 
is not complied with, and the case on appeal is settled by the judge, 
this Court will in its discretion hear the appeal, or remand for a 
settlement of the case to conform to this rule. If the case is settled by 
agreement of counsel, or the statement of the appellant is the case on 
appeal, and the rule is not complied v i th ,  or the appeal is from a 
judgment of nonsuit, the appeal will be dismissed. In  other cases the 
Court will in its discretion dismiss the appeal, or remand for a settle- 
ment of the case on appeal. 

(5) Unnecessary Portions of Transcript - How Taxed. The 
cost of copying and printing unnecessary and irrelevant testimony, 
o r  any other matter not needed to explain the exceptions or errors as- 
signed, and not constituting a part  of the record proper, shall in all 
cases be charged to the appellant, unless i t  appears tha t  they were 
sent up a t  the instance of the appellee, in which case the cost shall 
be taxed against him. 

(6) Transcripts in Pauper Appeals. See Rule 22. 

( 7 )  Maps. Seven copies of every map or diagram which is s 
par t  of the transcript of appeal, and which is applicable to the merits 
of the appeal, shall be filed with the clerk of this Court before such 
appeal is called for argument. 

(8) Appeal Bond. See Rule 6 ( l ) .  

(9) The prosecution bond given in every case shall be sent up 
with the transcript of the record. Such bond shall be justified and the 
justification shall name the county wherein the surety resides. 

(10) Insuficient Tmnsrm'pt. If a transcript has not been prop- 
erly arranged, as required by subsection (1) of this rule, the appeal 
shall be dismissed or referred to the clerk to be properly arranged, 
for which an allowance of $5 shall be made to him. If the appeal is 
not dismissed, and is so referred to the clerk, it shall be placed for 
hearing a t  the end of the district, or the end of the docket, or con- 
tinued as the Court may deem proper. 

20. Pleadings. 

(1) When Deemed Privolous. Memoranda of pleadings will not 
be received or recognized in the Suprenle Court as pleadings, even by 
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consent of counsel, but the same will be treated as frivolous and im- 
pertinent. 

(2) When Containing More Than One Cause of Action. Every 
pleading containing two or more causes of action shall, in each, set  
out all the facts upon which i t  rests, and shall not, by reference to 
others, incorporate in itself any of the allegations in them, except 
that  exhibits, by marks or numbers, may be referred to without re- 
citing their contents, when attached thereto. 

(3) When Scandalous. Pleadings containing scandalous or im- 
pertinent matter will, in a plain case, be ordered by the Court to be 
stricken from the record, or reformed; and for this purpose the Court 
may refer i t  to the clerk, or some member of the bar, to examine and 
report the character of the same. 

( 4 )  Amendments. The Court may amend any process, pleading, 
or proceeding, either in form or substance, for the purpose of further- 
ing justice, on such terms as shall be deemed jusl,, a t  any time before 
final judgment, or may make proper parties to  any case, where the 
Court may deem i t  necessary and proper for the purpose of justice, 
and on such terms as the Court may prescribe. 

21. Exceptions. (See, also, Rule 19(3) 

Every appellant shall set out in his statement of case served on 
appeal his exceptions to the proceedings, ruling, or judgment of the 
court, briefly and clearly stated and numbered. When no case settled 
is necessary, then, within ten days next after the end of the term a t  
which the judgment is rendered from which an appeal shall be taken, 
or, in case of a ruling of the court a t  chambers and not in term-time, 
within ten days after notice thereof, appellant shall file the said ex- 
ceptions in the office of tlie clerk of the court below. No exception not 
thus set out, or filed and made a part of the case or record, shall be 
considered by this Court, other than exceptions to the jurisdiction, or 
because the conlplaint does not state a cause of action, or motions in 
arrest for the insufficiency of an indictment. When testimony is ad- 
mitted, not as substantive evidence, but in corroboration or contradic- 
tion, and that  fact is stated by the court when it is admitted, it wilI 
not be ground for exception that the judge fails ir his charge to again 
instruct the jury specially upon the nature of s x h  evidence, unless 
his attention is called to the matter by a prayer for instruction; nor 
will i t  be ground of exception that  evidence competent for some pur- 
poses but not for all, is admitted generally, unless the appellant asks, 
a t  the time of admission, that  its purpose shall be restricted. 
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22. Printing Transcripts. (But see Rule 25.) 

Twenty-five copies of the transcript in every case docketed, ex- 
cept in pauper appeals, shall be printed and filed immediately after 
the case has been docketed, unless printed before the case has been 
docketed, in which event the printed copies shall be filed when the 
case is docketed. It shall not be necessary to print the summons and 
other papers showing service of process, if a statement signed by 
counsel is printed giving the names of all the parties and stating that 
summons has been duly served. Nor shall i t  be necessary to print 
formal parts of the record showing the organization of the court, the 
constitution of the jury, etc. 

In  pauper appeals the counsel for appellant may file seven type- 
written copies of his brief, in lieu of printed copies, if he so elects, 
and such briefs must give a succinct statement of the facts applicable 
to the exceptions and the authorities relied on, and in pauper appeals 
the appellant may also file, in lieu of printed copies, if he so elects, 
seven typewritten copies of the transcript, in addition to the original 
transcript. Should the appellant gain the appeal, the cost of preparing 
the typewritten briefs or transcripts shall be taxed against the ap- 
pellee, provided statement of such cost is given the clerk of this 
Court before the case is decided. The arrangement of the matter in 
the printed transcript shall follow the order prescribed by Rule 19. 

23. How Printed. 

The transcript on appeal shall be printed under the direction of 
the clerk of this Court, and in the same type and style, and pages of 
same size as the reports of this Court, unless it  is printed before the 
appeal is docketed in the required style and manner. If it is to be 
printed here the appellant or the party sending up the appeal shall 
send therewith to the clerk of this Court a cash deposit, sufficient to 
cover the cost of printing, which shall include 10 cents per page for 
the clerk of this Court, to recompense him for his services in pre- 
paring the transcript in proper shape for the printer. 

When i t  appears that  the clerk has waived the requirement of a 
cash deposit by appellant to cover estimated cost of printing, and the 
cost of printing has not been paid when the case is called for argu- 
ment, the Court will in its discretion, on motion of counsel for ap- 
pellee or a statement by the clerk, dismiss the appeal. 

24. Appeal Dismissed if Transcript Not Printed. 

If the transcript on appeal (except in pauper appeals) shall not 
be printed or mimeographed as required by the rules, by reason of the 
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failure of the appellant to send up the transcript or deposit the cost 
therefor in time for it to be printed, when called in its regular order 
(as set out in Rule 5 ) ,  the appeal shall, on m ~ t i o n  of appellee, be 
dismissed; but the Court may, on motion of appellant, after five days 
notice, at  the same term, for good cause shown, reinstate the appeal, 
to be heard at the next term. When a good cause is called and the 
record is not fully printed, if the appellee does not move to dismiss, 
the cause will be continued. The Court will hear no cause in which 
the rule as to printing is not coinplied with, other than pauper appeals. 

25. Mimeographed Records and Briefs. 

Counsel may file in lieu of printed records and briefs 25 mimeo- 
graphed copies thereof, to be prepared under the immediate super- 
vision and direction of the clerk of this Court, the cost of such copies 
not to exceed $1.10 per page of an average of 40 lines and 400 words 
to  the page: P~ovided, however, that it shall be permissible and op- 
tional with counsel to file printed transcripts and briefs when i t  is 
possible to print such documents without unnecessary delay and in- 
convenience to the Court and appellee's counsel and within time for 
an appeal to be heard in its regular order under Rule 5. 

The clerk of this Court is required to purchase the stencil sheets, 
arrange all matter to be mimeographed for the operator, to  super- 
vise the work, to carefully read the proof, and to index the mimeo- 
graphed transcripts and mail copies promptly to counsel. A cash de- 
posit covering estimated cost of this work is required as in Rule 23 
under the same penalty as therein prescribed for failure to  pay the 
account due for such work. 

26. Cost of Printing and hfimeographing Transcripts and Briefs to 
be Recovered. 

The actual cost of printing the transcript of appeal and of the 
brief shall be allowed the successful litigant, not to exceed $1.50 per 
page, and not exceeding sixty pages for a transcript and twenty pages 
for a brief, unless otherwise specially ordered by the Court, and he 
shall be allowed 10 cents additional for each s i ~ h  page paid to the 
clerk of this Court for making copy for the printer, unless the tran- 
script was printed before the case was docketed. 

Judge and counsel should not encumber the ' case on appeal" with 
evidence or with matters not pertinent to the exceptions taken. When 
the case is settled, either by the judge or the parties, if either party 
deems that  unnecessary matter is incorporated, he shall have his ex- 
ception noted, designating the parts deemed unnecessary, and if, upon 
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hearing the appeal, the Court finds tha t  such parts were in fact un- 
necessary, the cost of making the transcript of such unnecessary matter 
and of printing the same shall be taxed against the party a t  whose in- 
stance i t  was incorporated into the transcript, as required by Rule 22, 
no matter in whose favor the judgment is given here, except when such 
party has already paid the expense of such unnecessary matter, and 
in that  event he shall not recover i t  back, though successful on his ap- 
peal. Motions for taxation of costs for copying and printing unnecessary 
parts sent up in the  manuscript shall be decided without argument. 

A successful litigant shall recover the actual cost of mimeographing 
a transcript or brief, not to exceed sixty pages of a transcript and 
twenty pages of a brief, unless otherwise ordered as herein provided 
in this rule. 

27. Briefs. 

Twenty-five printed or mimeographed copies of briefs of both 
parties shall be filed in all cases (except in pauper appeals, as pro- 
vided in Rule 22). Such briefs may be sent up by counsel ready printed, 
or they may be printed or mimeographed under the supervision of the 
clerk of this Court if a proper deposit for cost is made, as  specified in 
Rule 23. They must be of the size and style prescribed by such rule. 
The briefs are expected to cover all the points presented in the oral 
argument, though additional authority may be cited if discovered after 
brief is filed. 

28. Appellant's Brief. 

The brief of appellant shall set forth a succinct statement of the 
facts necessary for understanding the exceptions, except as to an ex- 
ception tha t  there was no evidence, it shall be sufficient to refer to 
pages of printed transcript containing the evidence. Such brief shall 
contain, properly numbered, the ~ e v e r a l  grounds of exception and as- 
signments of error with reference to printed pages of transcript, and 
the authorities relied on classified under each assignment; and if 
stat,utes are material, the same shall be cited by the book, chapter, 
and section. Exceptions in the record not set out in appellant's brief, 
or in support of which no reason or argument, is stated or authority 
cited, will be taken as abandoned by him. Such briefs when filed shall 
be noted by the clerk on the docket, and a copy thereof furnished by 
him to opposite counsel on application. 

Appellant shall, upon delivering a copy of his manuscript brief to 
the minter to be printed or to the clerk of this Court to be printed or 
mimeographed, immediately mail or deliver to appellee's counsel a 
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carbon typewritten copy thereof. If the printed or mimeographed copies 
of appellant's brief have not been filed with the clerk of this Court, 
and no typewritten copy has been delivered to :tppellee's counsel by 
12 o'clock noon on Tuesday of the week preceding the call of the 
district to which the case belongs, the appeal will be dismissed on mo- 
tion of appellee, when the call of that  district is begun, unless for good 
cause shown the Court shall give further time to print the brief. 

29. Appellee's Brief. 

The appellee shall file 25 printed or n~imeographed briefs with the 
clerk of this Court by noon of Saturday preceding the call of the dis- 
trict to which the case belongs and the same shall be noted by the clerk 
on his docket and a copy furnished by the clerk, on application, to 
counsel for appellant. It is not required that  the appellee's brief shall 
contain a statement of the case. On failure of the appellee to  file his 
brief by the time required, the cause will be heard and determined 
without argument from appellee unless for good cause shown the Court 
shall give appellee further time to file his brief. 

30. Arguments. 

(1) The counsel for the appellant shall be entitled to open and 
conclude the argument. 

(2) Counsel for appellant may be heard ten minutes for state- 
ment of case and thirty minut,es in argument. 

(3) Counsel for appellee may be heard for thirty minutes. 

(4) The time for argument may be extended by the Court in a 
case requiring such extension, but application for extension must be 
made before the argument begins. The Court, however, may direct the 
argument of such points as i t  may see fit outside of the time limited. 

(5) Any number of counsel may be heard on either side within the 
limit of the time above specified; but if several cc~unsel shall be heard, 
each must confine himself to a part or parts of the subject-matter in- 
volved in t,he exceptions not discussed by his associate counsel, unless 
directed otherwise by the Court, so as to avoid tedious and useless 
repetition. 

31. Rearguments. 

The Court will, of its own motion, direct a reargument before de- 
ciding any case, if in its judgment i t  is desirable. 
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32. Agreements of Counsel. 

The Court will not recognize any agreement of counsel in any case 
unIess the same shall appear in the record, or in writing, filed in the 
cause in this Court. 

33. Appearances. 

An attorney shall not be recognized as appearing in any case unless 
he be entered as counsel of record in the case. Upon his request, the 
clerk shall enter the name of such attorney, or he may enter i t  hiin- 
self, thereby making him counsel of record for the party he may desig- 
nate therein. Such appearance of counsel shall be deemed to be gen- 
eral in the case, unless a different appearance be indicated. Counsel 
of record are not permitted to withdraw from a case, except by leave 
of the Court. 

34. Certiorari. 

(1) When Applied For. Generally, the writ of certiorari, as a 
substitute for an appeal, must be applied for a t  the term of this Court 
to which the appeal ought to have been taken, or, if no appeal lay, 
then before or to the term of this Court next after the judgment com- 
plained of was entered in the Superior Court. If the writ shall be ap- 
plied for after that term, sufficient cause for the delay must be shown. 

(2) How Applied For. The writs of certiorari and supersedeas 
shall be granted only upon petition, specifying the grounds of applica- 
tion therefor, except when a diminution of the record shall be suggested 
and it appears upon the face of the record that i t  is manifestly de- 
fective, in which case the writ of certiorari may be allowed, upon mo- 
tion in writing. I n  all other cases the adverse party may answer the 
petition. The petition and answer must be verified, and the applica- 
tion shall be heard upon the petition, answer, affidavit, and such other 
evidence as may be pertinent. 

(3) Notice of. No such petition or motion in the application 
shall be heard un1e.s the petitioner shall have given the adverse party 
ten days notice, in writing, of the same; but the Court may, for just 
cause shown, shorten the time for such notice. 

35. Additional Issues. 

If, pending the consideration of an appeal, the Supreme Court shall 
consider the trial of one or more issues of fact necessary to a proper 
decision of the case upon its merits, such issues shall be made up un- 
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der the direction of t,he Court and certified to t,he Superior Court for 
trial, and the case mill be retained for that  purpose. 

36. Motions. 

All motions made to the Court must be reduced to writing, and 
shall contain a brief statement of the facts on which they are founded, 
and the purpose of the same. Such motions, not leading to debate nor 
followed by voluminous evidence, may be made a t  the opening of the 
session of the Court. 

37. Abatement and Revivor, 

Whenever, pending an appeal to this Court, either party shall die, 
the proper representative in the personalty or realty of the deceased 
party, according to the nature of the case, may voluntarily come in, 
and, on motion, be admitted to become parties to the action, and there- 
upon the appeal shall be heard and determined as in other causes; 
and if such representatives shall not so voluntarily become parties, 
then the opposing party may suggest, the death upon the record, and 
thereupon, on motion, obtain an order that,  unless such representatives 
shall become parties within the first five days of the ensuing term, the 
party moving for such order shall be entitled to have the appeal dis- 
missed; or, if the party moving shall be the appellant, he shall be en- 
titled to have the appeal heard and determined according to the course 
of the Court: Provided, such order shall be served upon the opposing 
party. 

When the death of a party is suggested, and the proper representa- 
tives of the deceased fail to appear by the fifth day of the term next 
succeeding such suggestion, and no action shall be taken by the op- 
posing party within the time to compel their appearance, the appeal 
shall abate, unless otherwise ordered. 

38. Certification of Decisions. 

The clerk shall, on the first Monday in each month, transmit, by 
some safe hand, or by mail, to the clerks of the Superior Courts, cer- 
tificates of the decisions of the Supreme Court which shall have been 
on file ten days, in cases sent from said court. Con. Stats., sec. 1417. 
But  the Court in its discretion may order an opinion certified down 
a t  an earlier day. Upon final adjournment of the Court, the clerk shall 
a t  once certify to the Superior Courts all of the decisions not there- 
tofore certified. 
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39. Judgment and Alinutc Dockets. 

The judgment docket of this Court shall contain an alphabetical 
index of the name,< of the parties in favor of whom and against whom 
any judgment for costs or judgment interlocutory or upon the merits 
is entered. On this docket the clerk of the Court will enter a brief 
memorandum of every final judgment affecting the right to real 
property, and of every judgment requiring, in whole or in part, the 
payment of money, stating the names of the parties, the term a t  
which such judgment was entercd, its number on the docket of the 
Court;  and when it shall appear from the return on the execution, 
or from an order for an entry of satisfaction by this Court, tha t  the 
judgment has been satisfied, in whole or in part, the clerk, a t  the re- 
quest of any one interested in such entry, and on the payment of 
the lawful fee, shall make a inenlorandurn of such satisfaction, 
whether In whole or in part, and refer briefly to the evidence of it. 

The clerk shall keep a Permanent Minute-Book, containing a 
brief summary of the proceedings of this Court in each appeal dis- 
posed of.  

40. Clerk and Cornmissioners. 

The clerk and every co~ninissioner of this Court who, by virtue 
or under cloud of any order, judgment, or decree of the Supreme 
Court in any action or matter pending therein, has received or shall 
receive any money or security for money, to be kept or invested for 
the benefit of any party to such action or matter, or of any other 
person, shall, a t  the term of said Court held next after the first day 
of January in each year, report to the Court a statement of said 
fund, setting forth the title and nuinber of the action or matter, the 
term of the Court a t  which the order or orders under which the clerk 
or such ocmnlissioner professes to act was made, the  amount and 
character of the investment, and the security for same, and his 
opinion as to the sufficiency of such security. I n  every subsequent re- 
port he shall btate the condition of the fund and any change made 
in the amount or character of the investment, and every payment 
made to any person entitled thereto. 

The reports required by the preceding paragraph shall be exain- 
ined by the Court or some member thereof, and their or his approval 
indorsed shall be recorded in a well bound book, kept for the purpose, 
in the office of the clerk of the Supreme Court, entitled "Record of 
Funds," and the cost of recording the same shall be allowed by the 
Court and paid out of the fund. The report shall be filed among the 
papers of the action or matter to which the fund belongs. 



41. Librarian. 

(1) Reports by Him. The Librarian shall keep a correct cata- 
logue of all books, periodicals, and pamphlets in the Library of the 
Supreme Court, and report to the Court on the first day of the Spring 
Term of each year what books have been added. to the Library dur- 
ing the year next preceding his report, by purchase or otherwise, and 
also what books have been lost or disposed of, and in what manner. 

(2) Books Taken Out. No book belonging to the Supreme Court 
Library shall be taken therefrom, except in the Supreme Court 
chamber, unless by the Justices of the Court, the Governor, the At- 
torney-General, or the head of some department of the executive 
branch of the State Government, without the special permission of 
the hlarshal of the Court, and then only upon the application in 
writing of a judge of a Superior Court holding court or hearing some 
matter in the city of Raleigh, the President of the Senate, the 
Speaker of the House of Representatives, or the chairman of the sev- 
eral committees of the General Assembly; and in such cases the 
Marshal shall enter in a book kept for the purpose the name of the 
officer requiring the same, the name and number of the volume taken, 
when taken, and when returned. 

42. Court's Opinions, 

After the Court has decided a cause, the judge assigned to write 
i t  shall hand the opinion, when written, to the clerk, who shall cause 
five typewritten copies to be a t  once made and a copy sent in a 
sealed envelope to each member of the Court, to the end that the 
same may be carefully examined, and the bearing of the authority 
cited may be considered prior to the day when the opinion shall be 
finally offered for adoption by the Court and ordered to be filed. 

43. Executions. 

(1) Teste of Executions. When an appeal shall be taken after 
the commencement of a term of this Court, the judgment and teste of 
the execution shall have effect from the time of the filing of the ap- 
peal. 

(2) Issuing and Return of. Executions issuing from this Court 
may be directed to the proper officers of any county in the State. At 
the request of a party in whose favor execution is to be issued, i t  
may be made returnable on any specified day after the commence- 
ment of the term of this Court next ensuing its teste. In the absence 
of such request, the Clerk shall, within thirty days after the cer- 
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tificate of opinion is sent down, issue such execution to the county 
from which the cause came, making it  returnable on the first day of 
the next ensuing term. The execution may, when the party in whose 
favor judgment is rendered shall so direct, be made returnable to the 
term of the Superior Court of said county held next after the date 
of its issue, and thereafter successive executions will only be issued 
from said Superior Court, and when satisfied, the fact shall be cer- 
tified to this Court, to the end that  an entry to this effect be made 
here. 

Executions for the costs of this Court, adjudged against the los- 
ing party to appeals, may be issued after the determination of the 
appeal, returnable to a subsequent clay of the term; or they may be 
issued after the end of the term, returnable, on a day named, a t  the 
next succeeding term of this Court. 

The officer to whom said executions are directed shall be amenable 
to the penalties prescribed by law for failure to make due and proper 
return thereof. 

44. Petition to Rehear. 

(1) W h e n  Filed. Petitions to rehear must be filed within forty 
days after the filing of the opinion in the case. No communication 
with the Court, or any Justice thereof, in regard to any such petition, 
will be permitted under any circumstances. No oral argument or 
other presentation of the cause to the Court, or any Justice thereof, 
by either party, will be allowed, unless on special request the Court 
shall so order. 

(2) W h a t  to  Contain.  The petition must assign the alleged er- 
ror of law complained of, or the matter overlooked, or the newly 
discovered evidence; and allege that the judgment complained of 
has been performed or secured. Such petition shall be accompanied 
with the certificate of a t  least two members of the bar of this Court, 
who have no interest in the subject-matter and have never been of 
counsel for either party to the suit, and each of whom shall have 
been a t  least five years a member of the bar of this Court, that  they 
have carefully examined the case and the lam bearing thereon and 
the authorities cited in the opinion, and they shall summarize suc- 
cinctly in such certificate the points in which they deem the opinion 
erroneous. 

(3) T w o  Copies to  be Filed, H o w  Endorsed. The petitioner 
shall endorse upon the petition, of which he shall file two copies, 
the names of the two Justices, neither of whom dissented from the 
opinion, to whom the petition shall be referred by the clerk, and i t  
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shall not be docketed for rehearing unless both of said Justices en- 
dorse thereon that  i t  is a proper cahe to be reheard: Provided, how- 
ever, that when there have been two dissenting Justices, it shall be 
sufficient for the petitioner to file only one copy of the petition and 
designate only one Justice, and his approval in such case shall be 
sufficient to order the petition docketed. 

The clerk shall, upon the receipt of a petition to rehear, immedi- 
ately deliver a copy to each of the Justices to whom i t  is to be re- 
ferred, unless the petition is received during a lacation of the Court, 
in which event it shall be delivered to the Justme designated by the 
petitioner on the first day of the next succeeding term of Court. 

(4) Justices to Act in Thirty Days. The clerk shall enter upon 
the rehearing docket and upon the petition the date when the peti- 
tion is filed in the clerk's office, the names of :he Justices to whom 
the petitioner has requested tha t  the petition be referred, and also the 
date when the petition is delivered to each of the Justices. The 
Justices will act upon the petition within thirty days after i t  is de- 
livered to them. and the clerk is directed to report in writing to the 
Court in conference all petitions to rehear not acted on within the 
time required. 

( 5 )  Xew Briefs to be Filed. There shall be no oral argument 
before the Justices or Justice thus designated, before i t  is acted on 
by them, and if they order the petition docketed, there shall be no 
oral argument thereon before the Court (unless the Court of its own 
motion shall direct an oral argument), but i t  shall be submitted on 
the record a t  the former hearing the printed petition to  rehear, and 
a brief to be filed by the petitioner within ten days after the petition 
is ordered to be docketed, and a brief to be filed by the respondent 
within twenty days after such order to docket. Such briefs shall not 
be the briefs on the first hearing, but shall be new briefs, directed to 
the errors assigned in the petition, and shall be printed. If not printed 
and filed in the prescribed time by the petitioner, the petition will 
be dismissed, and for default in either par t icula  by the respondent 
the cause will be disposed of without such brief. 

(6) When Petition Docketed for Rehearinq. The petition may 
be ordered docketed for a rehearing as to all points recited by the 
two certifying counsel (who cannot certify to errors not alleged in 
the petition), or it inay be restricted to one or more of the points 
thus certified, as may be directed by the Justices who grant the ap- 
plication. When a petition to rehear is ordered to be docketed, notice 
shall a t  once be given by the clerk to counsel on both sides. 
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(7)  Stay of Ezecution. When a petition to rehear is filed with 
the clerk of this Court, the Justice or Justices designated by the pe- 
titioner to  pass upon it may, upon application and in his or their 
discretion, stay or restrain execution of the judgment or order until 
the certificate for a rehearing is either refused or, if allowed, until 
this Court has finally disposed of the case on the rehearing. Unless 
the party applying for the rehearing has already stayed execution 
in the court below, wlwn the appeal was taken, by giving the re- 
quired security, he shall. a t  the time of applying to the Justice or 
Justices for a stay, tender sufficient security for tha t  purpose, which 
shall be approved by the .Justice or Justices. Notice of the applica- 
tion for a stay must be given to the other party, if deemed proper by 
the Justice or Justices, for such time before the hearing of the appli- 
cation and in such manner as may he ordered. If a petition for a 
rehearing is denied, or if granted, and the petition is afterwards dis- 
missed, the stay shall no longer continue in force, and execution may 
issue a t  once, or the judgment or order be otherwise enforced, unless, 
in case the petition is dismissed, the Court shall otherwise direct. 
When a stay is granted, the order shall run in the name of this Court 
and be signed and issued by the clerk, under its seal, with proper re- 
citals to show the authority under which it was issued. 

45. Sittings of the Court. 

The Court will sit daily, during the terms, Sundays and Mondays 
excepted, from 10 a.m. to 2 p.m., for the hearing of causes, except 
when the docket of a district is exhausted before the close of the 
week allotted to it. The Court will sit, however, on the first &Ionday 
of each term for the examination of applicants for license to practice 
law. (But see Rule 1.) 
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Amendment to Rule 5 of the Supreme Court: 

Upon motion, i t  is ordered unanimously by the Court, that  para- 
graph three of Rule 5 be amended as  follows: 

Appeals in criminal cases shall each be heard a t  the term at 
which they are docketed, unless for cause or by consent they are 
continued: Provided, hozcever, that an appeal in a civil case from the 
First, Second, Third and Fourth districts which is tried between first 
day of January and the first Monday in February, or between first 
day of August and fourth Monday in August, is not required to be 
docketed a t  the immediately succeeding term of this Court, though 
if docketed in time for hearing a t  said first term, the appeal will 
stand regularly for argument. 

The effect of this amendment is to include the Fourth District. 

For the Court: 
21 August 1923. 



RULES OF PRACTICE 
IN THE 

NORTH CAROLINA SUPERIOR COURTS 

Revised and Adopted by tho Justices of tho Supreme Court 
RULHS 

1. Entries on Records. 

No entry shall be made on the records of the Superior Courts 
(the summons docket excepted) by any other person than the clerk, 
his regular deputy, or some person so directed by the presiding judge 
or the judge himself. 

2. Surety on Prosecution Bond anti Bail. 

No person who is bail in any action or proceeding, either civil or  
criminal, or who is surety for the prosecution of any suit, or upon 
appeal from a justice of the peace, or is suret~r in any undertaking 
to be affected by the result of the trial of the action, shall appear 
as counsel or attorney in the same cause. And i t  shall be the duty of 
the clerks of the several Superior Courts to state, on the docket for 
the court, the names of the bail, if any, and surety for the prosecu- 
tion in each case, or upon appeal from a justlce of the peace. All 
prosecution bonds for any suit must be justified before the clerk of 
the Superior Court in a sum double the amount of the bond, and the 
justification must show that  the surety is a resident of North Car- 
olina, and must also show the county wherein Ihe surety resides. 

3. Opening and Conclusion. 

I n  all cases, civil or criminal, when no evidence is introduced by 
the defendant, t,he right of reply and conclusioin shall belong to his 
counsel. 

4. Examination of Witnesses. 

When several are employed on the same side, the examination, 
or cross-examination, of each witness shall be conducted by one 
counsel, but the counsel may change with each successive witness, 
or, with leave of the court, in a prolonged examination of a single 
witness. When a witnese is sworn and offered, or when testimony is 
proposed to be elicited, to which objection is made by counsel of the 
opposing party, the counsel so offering shall str~te for what purpose 
the witness, or the evidence to be elicited, is oflered; whereupon the 
counsel objecting shall state his objection and be heard in support 



KC.] SPRING TERM, 1923. 849 

thereof, and the counsel so offering shall be heard in support of the 
competency of the witness and of the proposed evidence in conclu- 
sion, and the arguments shall proceed no further, unless by special 
leave of the court. 

5. Notion for Continuance. 

When a party in a civil suit moves for a continuance on account 
of absent testimony, such party shall state, in a written affidavit, 
the nature of such testimony and what he expects to prove by it, 
and the motion shall be decided without debate, unless permitted by 
the court. 

6, Decision of Right to Conclude Not Appealable. 

I n  any case where a question shall arise as to whether the coun- 
sel for the plaintiff or the counsel for the defendant shall have the 
reply and the conclusion of the argument the court shall decide who 
is so entitled, and, except in the cases mentioned in Rule 3, its de- 
cision shall be final and not reviewable. 

7. Issues. 

Issues shall be made up as  provided and directed in the Con. 
Stats., see. 584. 

8. Judgments. 

Judgments shall he docketed as provided and directed in Con. 
Stats., secs. 613 and 614. 

9. Transcript of Judgment. 

Clerks of the Superior Courts shall not make out transcripts of 
the original judgment docket to be docketed in another county, un- 
til after the expiration of the term of the court a t  which such judg- 
ments were rendered. 

10. Docketing Magistrate's Judgments. 

Judgments rendered by a justice of the peace upon summons is- 
sued and returnable on the same day as the cases are successively 
reached and passed on, without continuance as to any, shall stand 
upon the same footing, and transcripts for docketing in the Superior 
Court shall be furnished to  applicant,^ a t  t,he same time after such 
rendition of judgment, and if delivered to the clerk of such court on 
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the same day, shall create liens on real estate, and have no priority 
or precedence the one over the other, if all are, or shall be, entered 
within ten days after such delivery to said clerk. 

11. Transcript to Supreme Court. 

In every case of appeal to the Supreme Cowrt, or in which a case 
is taken to the Supreme Court by means of the writ of certiorari as 
a substitut,e for an appeal, i t  shall be the duty of the clerk of the 
Superior Court, in preparing the transcript of the record for the Su- 
preme Court, to set forth the proceedings in the action in the order 
of time in which they occurred, and the several processes or orders, 
and t,hey shall be arranged to follow each other in order as nearly 
as practicable. 

The pages of t,he transcript shall be plainly numbered, and there 
shall be written on the margin of each a brief r;tatement of t,he sub- 
ject-matter, opposite to the same. On the first page of t,he transcript 
of the record there shall be an index in the following or some equiv- 
alent form: 

PAGE 
Summons - date . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
Complaint - first cause of action . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Complaint - second cause of action 3 
. . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Affidavit of attachment .... 4 

and so on to the end. 

12. Transcript on Appeal - When Sent Up. 

Transcripts on appeal to the Supreme Court shall be forwarded 
to that Court in twenty days after the case agreed, or case settled 
by the judge, is filed in office of clerk of the Superior Court. Con. 
Stats., sec. 645. 

13. Reports of Clerks and Commissioners. 

Every clerk of the Superior Court, and every commissioner ap- 
pointed by such court, who, by virtue or under color of any order, 
judgment, or decree of the court in any action or proceeding pending 
in it, has received or shall receive any money or security for money, 
to be kept or invested for the benefit of any party to such action, 
or of any other person, shall, a t  the term of such court held on or 
next after the first day of January in each year, report to the judge 
a statement of said fund, setting forth the title and number of the 
action, and the term of the court a t  which the order or orders under 
which the officer professes to act were made, the amount and char- 
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acter of the investment, and the security for the same, and his opin- 
ions as to the sufficiency of the security. In  every report, after the 
first, he shall set forth any change made in the amount or character 
of the investment since the last report, and every payment made to 
any person entitled thereto. 

The report required by the next preceding paragraph shall be 
made to the judge of the Superior Court holding the first term of 
the court in each and every year, who shall examine it, or cause i t  to 
be examined, and, if found correct, and so certified by him, i t  shall 
be entered by the clerk upon his book of accounts of guardians and 
other fiduciaries. 

14. Recordari. 

The Superior Court shall grant the writ of recordari only upon 
the petition of the party applying for i t ,  specifying particularly the 
grounds of the application for the same. The petition shall be veri- 
fied and the writ may be granted with or without notice; if with no- 
tice, the petition shall be heard upon answer thereto duly verified, 
and upon the affidavits and other evidence offered by the parties, 
and the decision thereupon shall be final, subject to appeal as in 
other cases; if granted without notice, the petitioner shall first give 
the undertaking for costs, and for the writ of supersedeas, if prayed 
for as required by the Revisal, sec. 584. In such case the writ shall 
be made returnable to the term of the Superior Court of the county 
in which the .judgment or proceeding complained of was granted or 
had, and ten days notice in writing of the filing of the petition shall 
be given to the adverse party before the term of the court to which 
the writ shall be made returnable. The defendant in the petition, a t  
the term of the Superior Court to which the said writ is returnable, 
may move to dismiss, or answer the same, and the answer shall be 
verified. The court shall hear the application a t  the return term 
thereof (unless for good cause shown the hearing shall be continued) 
upon the petition, answer, affidavits, and such evidence as the court 
may deem pertinent, and dismiss the same, or order the case to be 
placed on the trial docket according to law. 

In  proper cases the court may grant the writ of certiorari in like 
manner, except that  in case of the suggestion of a diminution of the 
record, if i t  shall manifestly appear that the record is imperfect, 
the court may grant the writ upon motion in the cause. 
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15. Judgment - When to Require Bonds to be Filed. 

I n  no case shall the court make or sign any order, decree, or 
judgment directing the payment of any money or securities for 
money belonging to any infant or to any person until i t  shall first 
appear that  such person is entitled to receivia the same and has 
given the bonds required by law in that reepeci,, and such payments 
shall be directed only when such bonds as are I-equired by law shall 
have been given and accepted by compet,ent au1;hority. 

16. Next Friend - How Appointed. 

I n  all cases where it  is proposed that  infants shall sue by their 
next friend, the court shall appoint such next friend, upon the writ- 
ten application of a reputable, disinterested per13on closely connected 
with such infant; but if such person will not apply, then, upon the 
like application of some reputable citizen; and the court shall make 
such appointment only after due inquiry as to the fitness of the per- 
son to be appointed. 

17. Guardian Ad Litem - How Appointed. 

All motions for a guardian ad litem shall be made in writing, 
and the court shall appoint such guardian only after due inquiry as 
to the fitness of the person to be appointed, and such guardian must 
file an answer in every case. 

18. Cases Put  at Foot of Docket. 

All civil actions that  have been a t  issue for two years, and that  
may be continued by consent a t  any term, will be placed a t  the end 
of the docket for the next term in their relative order upon the 
docket. When a civil a.ction shall be continued on motion of one of 
the parties, the court may, in its discretion, order that  such action 
be placed a t  t,he end of t'he docket, as if continued by consent. 

19. When Opinion is Certified. 

When the opinion of the Supreme Court in any cause which had 
been appealed to that  Court has been certified to the Superior Court, 
such cause shall stand on the docket in its regular order a t  the first 
term after receipt of the opinion for judgment or trial, as the case 
may be, except in criminal actions in which the judgment has been 
affirmed. Con. Stats., see. 4656. 
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20. Calendar. 

When a calendar of civil actions shall be made under the super- 
vision of the court, or by a committee of attorneys under the order 
of the court or by consent of the court, unless cause be shown to t.he 
contrary, all actions continued by consent, and numbered on the 
docket between the first and last numbers placed upon the calendar, 
will be placed a t  the end of the docket for the next term, as if con- 
tinued by consent, if such actions have been a t  issue for t,wo years. 

21. Cases Set for a Day  Certain. 

Neither civil nor criminal actions will be set for trial on a day 
certain, or not to be called for trial before a day certain, unless by 
order of the court; and if the other business of the term shall have 
been disposed of before the day for which a civil action is set, the 
court will not be kept open for the trial of such action, except for 
some special reason apparent to the judge; but this rule will not 
apply when a calendar has been adopted by the court. 

22. Calendar Under Control of Court. 

The court will reserve the right to determine whether i t  is neces- 
sary to make a calendar, and, also, for the dispatch of business, to 
make orders as to the disposition of causes placed upon the calendar 
and not reached on the day for which they may be set. 

23. Nonjury Cases. 

When a calendar shall be made, all actions that  do not require 
the intervention of a jury, together with motions for interlocutory 
orders, mi11 be placed on the motion docket, and the judge will exer- 
cise the right to call the motion docket a t  any time after the calendar 
shall be taken up. 

24. Appeals from Justices of the Peace. 

Appeals from justices of the peace in civil actions will not be 
called for trial unless the returns of such appeals have been docketed 
ten days previous to the term, but appeals docketed less than ten 
days before the term may be tried by consent of parties. 

25. On Consent Continuance - Jud,ment for Costs. 

When civil action shall be continued by consent of parties, the 
court will, upon suggestion that  the charge of witnesses and fees of 
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officers have not been paid, adjudge that  the parties to the action 
pay respectively their own costs, subject to the right of the prevail- 
ing party to have such costs taxed in the final judgment. 

26. Time to File Pleadings - How Computed:. 

When time to file pleadings is allowed, i t  shall be computed from 
the adjournment of the court. 

27. Counsel Not Sent for. 

Except for some unusual reason, connected with the business of 
the court, attorneys will not be sent for when their cases are called 
in their regular order. 

28. Criminal Dockets. 

Clerks of the courts will be required, upon the criminal dockets 
prepared for the court and solicitor, to state and number the criminal 
business of the court in the following order: 

First. All criminal causes a t  issue. 
Second. All warrants upon which parties have been held to an- 

swer a t  that  term. 
Third. All presentments made a t  preceding i;erms, undisposed of. 
Fourth. All cases wherein judgments nisi have been entered at 

the preceding term against defendants and their sureties, and against 
defaulting jurors or witnesses in behalf of the State. 

29. Civil and Criminal Docket,sA What to Contain. 

Clerks will also be required, upon both civil and criminal dockets, 
to  bring forward and enter in different columns of sufficient space, 
in each case: 

First. The names of the parties. 
Second. The nature of the action. 
Third. A summary history of the case, including the date of is- 

suance of process, pleadings filed, and a brief note of all proceed- 
ings and orders therein. 

Fourth. A blank space for the entries of the term. 

30. Books. 

The clerks of the Superior Courts shall be chargeable with the 
care and preservation of the volunles of the Reports, and shall re- 
port a t  each term to the presiding judge whether any and what 
volumes have been lost or damaged since the last preceding term. 
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ABANDONMENT. 

1. Abandonment-Husband and Wife-Statutes.-The provisions of C.S. 
4447, as to abandonment, applies to the abandonment by the husband of his 
wife before children born of the marriage, making it an indictable offense. 
S. Q. Faulkner, 635. 

2. Same-Jlurriage awd Divorce-Defenses.-Where the husband has been 
indicted, tried, and conricted for the criminal abandonment of his wife, C.S. 
4447, and upon appeal he has been granted a new trial, the fact that since his 
former conriction his wife has obtained an absolute divorce from him will not 
avail him a s  a defense. Ibid. 

3. Abandonment-Statutes-Enlargement of Powers.-C.S. 4449, confer- 
ring upon the judge haring jurisdiction of the offense of the husband abandon- 
ing his wife, etc., the power to provide for the support of the abandoned wife 
and children is in addition to the powers conferred by the previous section 
(4447), and does not otherwise modify or interfere with its force and effect 
in making the abandonment of the wife a misdemeanor. Ibid. 

4. Abandonment - Constitutional Law -Legislative Discretion - Misde- 
meanors-House of Correction-Imprisonment.-Our Constitution, Art. 11, sec. 4, 
making a person guilty of a misdemeanor punishahle by commitment to houses 
of correction leares this matter discretionary with the legislative power to 
impose a sentence of imprisonment upon a husband convicted of abandonment 
under C.S. 4447, and other offenses of like kind, or to assign them to work on 
the roads during their term. C.S. 1359. Ibid. 

ACCESSORY. 
See Criminal Law, 13. 

ACCOMPLICES. 

See Criminal Law, 16; Witnesses, 1. 

ACCOUNT. 

See Vendor and Purchaser, 1 ; Executors and Administrators, 1 ; Appeal and 
Error, 40. 

ACTIONS. 

See Municipal Corporations, 2 ,  4; Venue, 1 ;  Demurrer, 1 ;  Claim and de- 
liver, 2 ;  Fraud, 1; Infants, 4; Insurance, 1, 6; Corporation Commission, 12; 
Husband and n7ife, 4 ; Parent and Child, 1 ; Contracts, 10 ; Counts, 7 ; Criminal 
Law, 9. 

1. Actiotls-Dan~ages-Value of Property-Burden of Proof-Evidence- 
Praud.- In an action to recover the value of tobacco the plaintiffs alleged they 
had purchased from the landlord and the tenant renting upon shares, there 
was evidence tending to show that a part of this tobacco was secretly taken 
by the defendants from a place where the plaintiffs had stored it, and con- 
cealed on the premises of one of the defendants and sold by him on the mare- 
house floor, a place more inconrenient than the neighboring tobacco market, 
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where ordinarily it  would have been sold: Held, the burden was on the plain- 
tiffs to prove themselves the purchasers, as they alleged, and it  was competent 
for them to do so by their own direct testimony and that of the sellers, and 
also the value of the tobacco thus taken. and circumetances tending to show 
fraudulent transactions among the defendants flnally concluding in the sale 
upon the warehouse floor in a secretive manner. Nowell v. Basnight, 142. 

2. Actions-Parties-Bankruptcg-Trustees. trustee in bankruptcy 
may come into an action brought prior to the adjudication by a creditor of the 
bankrupt, to the end that the rights of creditors, secui-ed and unsecured, may 
be represented and their priorities determined by the flnal judgment in the 
action. Eakes v. Bowman, 174. 

3. Actions-Misjoinder-Parties-Causes of Action-Husband and Wife- 
Demurrer-DismissadRetention Upon Terms-Courts-Statutes.-An action 
brought by the wife in which her husband has joined, each independently seek- 
ing to recover from the defendant the value of their services separately ren- 
dered, upon a quantum meruit, is a misjoinder both of parties plaintiff and 
causes of action, which will ordinarily be dismissed upon demurrer; but the 
court may sustain the demurrer and permit the defect to be cured by a n  amend- 
ment and the wife's cause proceeded with upon such terms as it considers 
just. C.S. 516. Shore v. Holt, 312. 

4. Same-Pleadings-Amendments-Appeal and Error-Remanding Cause 
-Procedure.-While the husband is not a necessary party to his wife's action 
to recover for the value of her services rendered upon a quantum meruit, C.S. 
2513, his joinder therein as  a party plaintiff is  not improper; and where he has 
alleged an independent cause of action upon a qwcntzrrm meruit, the Supreme 
Court, on appeal, in the exercise of its discretion, may remand the cause with 
direction that  the allegations of the complaint a s  to the statement of the hus- 
band's cause be stricken out and the action of the wife proceeded with Ibid. 

5. Action8-Motion in the Original Cause-Indepm dent Actions-sheriffs- 
Amercement-Statzites-Courts.-The court may not regard an independent 
action as a motion in the original cause when the latter is not before i t ;  and 
where the sheriff is liable for the penalty prescribed by C.S. 3936, for faliure to 
serve a warrant in an action before a justice of the peace, and the plaintiff 
brings an independent action for the recovery of the penalty before another 
justice, from whose judgment the defendant has appealed, and a trial de novo 
had in the Superior Court, i t  is error for the trial judge t o  regard the summons 
and complaint in the independent action (C.S. 4396) as a motion in the cause 
under said section 3936, and proceed with the trial accordingly. The question 
as  to whether the actlion could be maintained as  a n  independent one under the 
provisions of C.S. 4396, is not before the Supreme Court on this appeal. Walker 
v. Odom, 557. 

ACTS. 

See Municipal Corporations, 14 ; Negligence, 15 ; Commerce, 4, 

ADMISSIONS. 

See Evidence, 6 ;  Appeal and Error, 63; Criminal Law, 33. 
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ADVANCEMENTS. 

Adz.ancentc?~t8-E1jidence--Deeds and Conveyances-Questions for Jury- 
Trials.-The father conveyed certain lands to his daughter and certain other 
lands to his son, a s  advancements in 1903, and the  son's deed was  not registered. 
I n  1910 he again conveyed the same lands to  his son, reciting a consideration 
of love and affection and the sum of $700: Held, some evidence from which the 
jury could infer that the $700 was the enhanced value of the land during the 
intervening period over and abore the increased value of the advancement 
made to the daughter in 1905, and that  i t  was the grantor's intention thus to 
equalize the advancements. Xobles v. Davenport, 162. 

ADVERSE POSSESSION. 
See Easements, 1. 

AFFIDAVIT. 

See Vendor and Purchaser, 1. 

AFFIRMANCE. 
See Constitutional Law, 9. 

AGE. 
See Infants, 2. 

AGENCY. 

See Gorernment, 1 ;  Insurance, 4, 8 ;  Municipal Corporations, 12 ; Plead- 
ings, 4. 

AGREED CASE. 
See Appeal and  Error,  7. 

AGREEMENT. 

See Mortgages, 4 ;  Corporation Commission, 14. 

ALIMONY. 
See Husband and Wife, 1, 3. 

ALTERATIONS. 
See Criminal Law, 26. 

AMBIGUITIES. 

See Deeds and Conreyances, 2 ;  Verdicts, 2, 7. 

AAIENDMENTS. 

See Constitutional Law, 1 ;  Pleadings, 2, 6 ;  Actions, 4 ;  Husband and Wife, 
3 ;  Statutes, 12, 16. 

AMERCEMENTS. 

See Actions, 5;  Statutes, 13. 

ANSWER. 

See Demurrer, 1. 2, 3 ; Evidence, 11, 21; Verdicts, 6. 
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APPEAL. 

See Probate, 3 ;  Venue, 3 ;  Sales, 1 ;  Corporation Commission, 9, 13, 14; 
Criminal Law, 22. 

APPEAL AND ERROR. 

See Instructions, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 13; False Arrest, 2 ;  Municipal 
Corporations, 3 ; Statutes, 6 ;  Negligence, 1, 5 ; Courts, 5 ; Evidence, 3, 6, 9, 11, 
13, 31, 34 ; Gifts, 2 ; Issues, 2, 3 : Pleadings, 6 ; Probate, 6 ; Navigable Waters, 3 ; 
Boundaries, 1 : Actions, 4:  Husband and Wife, 3: Vt~ndor and Purchaser, 2 ;  
Claim and Delivery, 2 ;  Criminal Law, 16. 19. 27, 29; Homicide, 1, 2, 10, 12; 
Constitutional Law, 12; Forgery, 3 :  Intoxicating Liquors, 9. 

1. Appeal and Error - Judgments -- Fragmentarg Appeals - Dismissal - 
Corporation Commission.-An appeal lies under the provisions of statute, from 
an order of the Corporation Commission fixing certain rates to be charged by 
a public-service corporation to its customers for furnishing them with, electrical 
power, C.S. 1097-8, to the Superior Court, where the t n a l  will be de novo, with 
the presumption that the rates so fixed by the Corporation Commission are 
prima f a d e  just and reasonable, and from thence only will a further appeal 
lie to the Supreme Court, governed by the rule that it  must not be fragmentary, 
but that it shall be from a final judgment or one final in its nature. Corporation 
Com. v. Mfg. Co., 17. 

2. Same-Objections and E~ceptions-Procedure,-Where the ruling of 
the Superior Court does not amount to a final judgment, or one final in its 
nature, the remedy of the party adversely affected is by exception, preserving 
his right until such appeal may be had from a final judgment. Ibid. 

3. Appeal and Error - Judgments --Parties - Jurisdiction-Fragmentary 
AppeaGCorporation Commis8iolt.-Whew the customers of a public-sewice 
corporation are properly joined upon notice, and participate in the hearing 
before the Corporabion Commission upon the question of whether the petition- 
ing corporation should be allowed to raise i ts  rates of charges for electrical 
power furnished them, and appeal to the Superior Court from the rates fixed 
by the commission as  just and reasonabl~h. the ruling 3s to the rates so fixed 
shall be regarded as single and entire, applying to all, and some of the nsers 
may not separate themselves from the others and appeal to the Supreme Court 
from an order overruling their exception for the lack cR authority of the com- 
mission to make the rates, the appeal being fragmentary, and not from a final 
judgment or one in its nature final. Ibid. 

4. Appeal and Error-Fragmentary Appeal-Supreme Court-Opinions- 
Discretion.-The Supreme Court may dismiss an appeal as fragmentary and 
express its opinion on the merits upon matters duly pr~sented of record, when 
it appears that the case is one of importance and an opinion is  desirable as  a 
guide to the parties in the further proceedings in the case. Ibid. 

5. Appeal and Error -Judgment Vacated - Refemme - Pleadings-Pro- 
cedure.-Held, a n  order by the Superior Court judge 'holding, upon the facts 
stated, that the plaintiff could not recover the purcharge price of lumber, the 
subject of the action, but damages alone, and referring the case, permitting 
amendments to the pleadings. was too drastic and should be vacated; and the 
cause is remanded to the end that the exceptions filed to the referee's report 
may be passed upon according to the usual course and practice of the court in 
such cases, without regard to said order. Burger v. Tathom, 37; CrZsp v. Burger, 
37. 
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6. Appeal and Error-Evidence-Iasues-Verdict-Harmless Error.-The 
admission of evidence upon an issue answered in appellant's favor cannot be 
held as prejudicial, or entitle him to a new trial thereon. Construction Co. 2;. 

R. R., 43. 

7. Appeal and Error-Agreed Case-Supreme Court-Petition-Additional 
Agrcerrzcnt.-Where the Supreme Court has decided an appeal upon a case 
agreed submitted to the Superior Court, it may reconsider the case upon a 
petition setting forth material additional facts agreed to by the parties. Roe- 
buck v. Trustees, 184 N.C. 611, cited and applied. Jfiller v. Scott, 93. 

8. Same-Tirills-Dccds and Convellances-Fee-Sit~~ple Title.-Where the 
will of the husband upon a case agreed has been construed on appeal as  giving 
the wife a life estate only. without power to convey the fee according to her 
contract of sale: but it is made further to appear upon petition to the Supreme 
Court, under an additional agreement of the parties, that the will empowered 
the wife, as executrix, to pay his funeral expenses and his other debts, and she 
had contracted to sell the locus in quo for that purpose: Held, under the further 
agreed statement, the wife may convey the feesimple title to the proposed 
purchaser thereof, and the former decision is set aside. Ibid. 

9. Appeal and Error-Sssignments of Error-R~cords-Briefs-Rules of 
Court-Dismiasa1.-Lippelant is required to set out his assignments of error 
in the record, and discuss them in his brief, or they will not be considered by 
the Supreme Court on appeal, under the rules regulating appeals. Bunti v. Dunn, 
108. 

10. Appeal and Error-Evidence-Recold.-Exception to the exclusion of 
testimony upon the trial will not be considered on appeal when the appellant 
has failed to set out the excluded testimony in the record, so that the Supreme 
Court may pass upon its competency. Nowell u. Basnight, 143. 

11, Appeal and Error-Bnrden on Appellant-Claim and Deliccr!t-Re- 
ple~'in-Sales-T7al11e of Propcrt~l-Seizure.-Where, in claim and delivery, the 
defendant has replevied and sold an automobile, the subject of the action, ex- 
ception to the plaintiff's testimony of the value of the car, on the issues of 
plaintiff's damages because it does not appear that it related to the time of 
seizure. is untenable on defendant's appeal, it being required that he show 
error therein, which does appear of record on his appeal in this case. Newsome 
v. Cothrane, 161. 

12. Appeal and Error-Second -4pp~abDecisions-Law of the Case.-The 
decision of the Supreme Court on a former appeal i s  the law of the case in  
further proceedings in the Superior Court, where a new trial has  been ordered, 
and also on a second apl~eal to the Supreme Court. Nobles u. Dueenport, 163. 

13. Appeal und Error-Ecidence-Deeds and Convellances-Titlc-Imma- 
terial Matters-T7erdict.-Held, under the facts of this case, the introduction in 
evidence of the defendant's deed to the timber standing on the lands, conveyed 
by a common source of title to the plaintiff, could not hare prejudiced the pIain- 
tiff. who was found by the j u q  not to have the title to the timber, and plain- 
tiff's exception thereto cannot be sustained on appeal. Roberts v. Massey, 164. 

14. Appeal amd Error-Court's DiscretiQn,.-Where the trial judge has 
ruled on appelant's motions concerning matters in the exercise of his sound 
discretion, the appellant, to sustain his exceptions on appeal, must show an 
abuse of this discretion. Ibid. 
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15. Appeal and Error-Objections and Execptions-Instrz~ctions-Cotsten- 
tions.-The trial judge, as  has often been said and reiterated, should be afforded 
a n  opportunity to correct an erroneous statement of the contentions of the 
parties in his charge to the jury, and a n  exception thereto after verdict comes 
too late to be considered on appeal. Currie z'. Mallou, 207. 

16. Appeal and Error - Instruction8 - Regwests for Instructions - Sew 
Trials.-Exception that the charge of the court was not sufficiently full upon 
a phase of the controversy arising upon the pleadings and evidence should be 
taken to the refusal of the court of appellant's prayer for instruction covering 
the matter complained of, and where the principles of' law involved are  suf- 
ficiently stated in the general charge, a new trial mill not be granted on appeal. 
Ibid. 

17, Appeal and Error - Instruction.q .- Evidetzce-Presumptions.-The evi- 
dence as  recited in the charge of the court will be assumed to be correct on 
appeal, it being required that the appellant show error. Ibid. 

18. Appeal and Error-Instructions-Harmless Error.-Where the trial has 
proceeded upon the theory that in actions for false arrest and imprisonment 
i t  is necessary for a recovery to show malice on defendant's part, and a n  issue 
has been submitted to the jury to that effect, an instruction requi~ing the plain- 
tiff to show the affirmative of the issue is in  defendant's favor and cannot be 
held for reversible error on his appeal. Butler v. Mfg. Co., 250. 

19. Appeal and Error-Record-Facts Presumed.--Facts appearing upon 
the record and unchallenged in the argument a re  taken a s  true on this appeal 
by defendant seeking to set aside a judgment by default final, taken pending 
the hearing upon his motion for a change of venue under the provisions of C.S. 
170. Roberts w. Moore, 265. 

20. Appeal and Error-Certiorari-Laches.-It appearing on this motion 
for a certiorari by the appellants to bring up the cast: tried in the Superior 
Court for review i n  the Supreme Court, that the record proper has been properly 
filed, and the failure of the record to have been docketed in time was for  rea- 
sons beyond the appellant's control, and that he was not guilty of laches, but 
that he has a case appearing to be meritorious: Held, the writ prayed for is 
granted, though the Court does not commend the irregular manner in which 
the petition was prepared and the informal manner of stating the facts. Wood 
w. Roberts, 264. 

21. Appeal and Error - Evidence - Objections and Emceptions-Waiver.- 
Where, among other things, the actionable negligence of the defendant de- 
pended upon whether it  had furnished the plaintiff, its employee, smcient  help 
to unload poles from a railroad car, the error, if any (Marshall v. Tel. Co., 181 
N.C. 292), in permitting the plaintiff to testify that "they did not have sufficient 
help" is renedered harmless by the failure of the defendant to object to  this 
evidence in response to questions afterwards asked by the court. HolZiJleld w. 
Tel. Co., 172 N.C. 724, cited. Gentry v. Utilities Go., 285. 

22. Appeal and Error -Rules of Cozcrt - Dismissczl-Motions-Reinstate- 
ment.-A motion to reinstate a case on appeal that has been dismissed on 
appellee's motion, for nonconformity with the rules of C!ourt requiring the rec- 
ord to  be indexed, and to show the appellant's exceptior~s under proper assign- 
ments of error, etc., in  accordance with the manner specified, will be denied, 
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when the granting of the motion would not cure the fatal defects upon which 
the appellee's motion had been granted. Redding v. Dunn, 311. 

23. Appeal and Error-Issues-Courts.-The submission by the court to 
the jury of a greater number of issues than those tendered by the appellant, to 
enable the parties to have the full benefit of their contentions to the jury, can- 
not be held for reversible error. Bank v. Yelverton, 314. 

24. Appeal and Error-Instructions-Evidence-Intmaterial Variations.- 
An immaterial variance between the judge's statement of appellant's evidence 
in his charge and that given upon the stand will not be held for reversible 
error. Ibid. 

25. Appeal arzd Error-Decisions-A'ew TriaZs-Law of the Case.-Where. 
upon a former appeal in the same case, it has been decided that the defendant 
could not show a contemporaneous parol agreement to vary a -mitten contract, 
a s  a defense to a n  action for its breach; and it  appears on the second appeal 
that through the amendment to his answer the defendant's testimony had been 
erroneously excluded on the second trial, tending to show that by a prior 
verbal agreement the written instrument should only be binding upon a con- 
tingency that had never occurred: Held, the former decision is not controlling 
a s  the law of the rase upon a new trial ordered. Building Co. v. Sanders, 329. 

26. Appeal and Error-Record-Case on AppeaGConflicting Statements- 
Findings of Fact4ttdgments.-Where the record proper and the statement of 
the case on appeal are  contradictory the record will control. Moore v. Moore, 332. 

27. Appeal and Error-Summons-Service-Motions-Objection and Ex- 
ceptions.-An appeal to the Supreme Court will not directly lie from the refusal 
of the Superior Court judge to dismiss an action upon the ground of improper 
service, but upon exception taken the matter will be considered on appeal from 
a final judgment. Wright v. R. R., 354. 

28. Appcal and Error-Appellant-Burden of Proof.-The appellant must 
show in the Supreme Court prejudicial error to his rights in the Superior Court. 
Plyler v. R. R., 358. 

29. Appeal and Error-Objections and Exceptions-Record.-Where excep 
tions set out in appellant's summary thereof do not conform to the exceptions 
shown in the statement of the case on appeal settled by the judge, the latter 
will prevail. Brow1 v. Hillsboro, 368. 

30. Appeal and Error-Objections a?td Exceptions-Questions and Answers 
-E.t.idence.-Appellant must except to a question asked a witness upun the 
trial a t  the time the question was asked, or he mill be deemed to have waived 
his right to hare his exception to the admission of the evidence considered on 
appeal. Ibid. 

31. Appeal and Error - Objections and Exceptions - Record-Appellant's 
Summary of Exceptions.-Exceptions to the instructions of the court should be 
specific and stated separately in articles numbered; and i t  is preferable that 
no exception contain more than one proposition; and additional exceptions to 
those appearing of record and afterwards inserted in the appellant's summary 
of exceptions will not be considered on appeal. Ibid. 

32. Appeal and Error-Record.-The record of a case on appeal to the 
Supreme Court should be prepared to avoid confusion and to present the facts 
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consecutively and in regular order; and the record in this appeal is not com- 
mended. Walker c. Walker, 381. 

33. Appeal and Error-Courts-OrdersJudgnzents-Sales-Executors and 
Administrators-Preszimptions.-On appeal to the Supreme Court from an order 
of the judge denying the petitioner's prayer for the confirmation of a private 
sale, as  administratrix of her husband's estate, she had agreed to make to her 
two sons, under the objection of others of the heirs a t  lam, the presumption is, 
nothing else appearing. that there was sufficient evidence before the judge to 
sustain his findings of fact upon which he had based his order; and in this 
case, held, there was evidence of record appearing from the verified pleadings 
and affidavits of respondent, sufficient to sustain his order that the property 
be adrertised and sold a t  public outcry. I n  re  Brown, 399. 

34. Same-Statutes.-The provisions of C.S. 69, allowing the personal 
representative in certain cases, upon application to *e clerk and obtaining 
his order therefor, to expose certain personal property therein specified a t  
private sale for the best obtainable price, and report the sale for confirmation, 
does not take away from the clerk, or judge on appeal, the sound discretionary 
powers of determining whether a public or private sale would best subserve the 
interest of the parties, or to authorize the private sale when in the discretion 
of the clerk or judge, as the case may be, it was to their best interest. Ibid. 

35. Appeal and Error-Final Judgments-Corporc'tion Commission-Man- 
damus--Cause RctainedJtbdgme+fts.-It appearing on appeal from the record 
in this case that an alternate writ of mandamus allowing the defendants a n  
opportunity to be heard before the issuance of the peremptory writ, from the 
Superior Court, would not have advantaged the appellant; final judgment is 
entered in the Supreme Court that a peremptory mandnmus issue, that defend- 
ant  comply with the order of the Corporation Commission and proceed to con- 
struct the station with reasonable diligence, retaining the cause for  the present 
for such further orders and directions as  in the opinion of the Supreme Court 
may be required. Corporation Com. v. R. R., 438. 

36. Appeal and Error-Verdict-Exc*essive-Damoges.-The verdict of a 
jury will not be disturbed on appeal to the Supreme Court a s  being excessive 
when it  is not made to appear that it was the result of passion or  prejudice, 
o r  clearly or grossly excessive. Hulial v. Tel. Co., 470. 

37. Appeal and Error-Erecutors and Administralors-Revocation of Let- 
ters-Findings-Ez;idence,-The findings of fact by the judge of the Superior 
Court upon appeal from the clerk of the Superior Court refusing to set aside 
letters of administration the latter had issued, are con19usive on appeal when 
supported b r  competent evidence. Ilz re  Martin, 473. 

38. Appeal avd Error-Exmnination of Books of Adverse Party-Statutes. 
An appeal to the Supreme Court presently lies to a n  order made by the Su- 
perior Court judge providing for examination and copim of books and papers 
in the possession of the adverse party to the action under the provisions of C.S. 
1823 et seq., and unless the statutory provisions have been complied with, or 
if the order goes beyond the powers contemplated and clmferred by law, i t  will 
be set aside. Ross v. Robinson, 548. 

39. Appeal and Error - Dismissal -Discovery - Examination, of Books, 
etc., of Adverse Partu.-An appeal from an order of the Superior Court judge 
allowing examination of books, papers, etc., of the adve~se party under the pro- 
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 isi ions of C.S. 182.3 et seq.. cannot be maintained, when i t  appears from the rec- 
ord that it is frivolous and for the mere purpose of delay; and the appellee may 
docket the appellant's case and have it dismissed under the rule of the Supreme 
Court relating to such niatters. Ibid. 

40. Sppcal aw? Erro,-Disn~issal-Fritioloz~s Appead-Discozery-A11pre9nc 
Court - Motions - C'orporaf iows - Sharel~olders-Prirdipal and Agent-Aceow~t- 
ing.-In an action againit a corporation and its selling agent by its minority 
stockholders. n-hich the corporation had refused to institute, to compel the agent 
to properly account for and pay over to its codefendant large sums of moner 
it had received and wrongfully withheld from the corporation, to its damage 
and that of its sharehold~rs, upon proper motion and petition the Superior 
Court entered an order providing for an inspection and taking copies at  plain- 
tiffs' expense of the books of the defendants for a certain period, as  necessary 
to obtain pertinent and necessary facts for an intelligent and proper trial i l p n  
the issues raised by the answers, from which the defendants appealed. Upon 
motion duly made by plaintiffs in the Supreme Court to docket and dismiss 
defendants' appeal: ITdd, upon the record, the apl~eal was shown to be frivolous, 
and for the purpose of delay, and the motion was allowed. Ihid. 

41. Appeul and Error-Docketing-Disnlissal-Capital Felony-Escape- 
Criminal Law-Rules of Court.-Upon the failure of appellant to docket his 
appeal in the Supreme Court from the con~iction of a capital felony, within the 
time prescribed hy the rule, it will be docketed and dismissed unless a motion 
is made for a certiorari a t  the next succeeding term, and sufficient cause shown 
for the failure to docket in time; and the fact that he had fled the State and 
remained absent until arrested and brought back entitles him to no special 
favor. It  would he discretionary with the court to affirm the judgment or dismiss 
the appeal, or continue the case, if the appeal had been docketed within the 
time required by the rule. 8. 2;. Dalton, 606. 

42. Appeal and Error - Appeal Bond - Dianlissal- Jfotions - Conditiom 
Precedent.-The hond required of appellant is a condition precedent to his right 
to have his case heard and determined on appeal, C.S. 647: and where, in re- 
sponse to appellee's motion to dismiss for failure to file the bond a t  least fire 
days before the call of the district, the appellant fails to file a new bond accord- 
ing to law, or make a deposit, etc., appellee's motion to dismiss mill be allon-ed. 
Goodman v. Call, 607. 

43. Appeal and Error-Euidence-Zssf~es of Pact.-The verdict of the jury 
upon controrerted evidence of fact will not be disturbed when it  appears that 
no error of law has been committed on the trial. 8. v. RussclI, 611. 

44. Apprnl and Error-E1;idetlce-Hearsay-Suhseqzcent Competency.-The 
exclusion of hearsay evidence and the failure of the appellant to again offer 
it after the later introduction of evidence that might have rendered it  com- 
petent, is not error. 8. v. Faulkner, 636. 

45. Appeal and Error-Evidence-Hearw-Harmless Error.-That a wit- 
ness on a trial for murder has stated to another witness what the deceased had 
stated to them, as  a part of his dying declaration, is a t  least harmless, if objec- 
tionable a s  hearsay, when it is but a repetition of the evidence to which he has 
testified. S. v. Williams, 644. 

46. Appeal and Error-Objections and Exceptions-Instructions-Conten- 
tions.-The recitation of the judge of the State's contentions upon a trial for 
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murder, if incorrect, should be called to the attention cd the judge in time for  
him to make proper correction, or objection thereto will be considered a s  
waived; and such cannot be objectionable as  a n  expression of his opinion upon 
the facts when he has clearly told the jury that he had none and had not 
formed one, and his language was not in  form or subslance equivalent to such 
an expression of his opinion. Ibid. 

47. Appeal and Error-Harmless Error.-Only prejudicial error is re- 
versible on appeal. Ibid. 

48. Appeal and Error-Record Proper-Case on llppeadOonflict-Crtn~i- 
nal Law--Jury of Twelve-Misdemeanor-Waiver.-The record proper in a 
case on appeal "imgarts verity," and will control when there appears to be con- 
flicting statements between such record and the statement of the case on appeal ; 
and where on the statement in the case on appeal from a criminal case charg- 
ing a misdemeanor, the record proper states the case was tried by twelve 
jurors who rendered an unanimous verdict against the defendant, he may not 
show by the case on appeal that he was denied his constitutional right to a 
trial by twelve jurors. Senzble, the defendant tried ftw a misdemeanor may 
consent to try his case with eleven jurors when one of them has become sick, 
or rendered incapable of continuing to serve. 8. v. Wheeler, 670. 

49. Appeal and Error-Questions and Answers-Ob jections and Exceptions. 
Where the answer to a question of the witness is proper, but the witness had 
added information that was incompetent evidence, the appellant should object 
to the fncompetent part of the answer. S. v. Foster, 675. 

50. Appeal and Error-Objections and Exceptions-Instructions-Content- 
tiom.-An exception to the manner in which the trial judge stated the de- 
fendant's contentions is not available to him when taker. for the first time after 
verdict. 8. 1). Miller, 680. 

51. Appeal and Error-Homicide-Presence of Militia-Prejudice.-Held, 
under the circumstances of this case, the appellant frcm a judgment of mur- 
der on the first degree was not prejudiced by the presence of a detachment of 
State militia in the courtroom when the verdict was returned. Ibid. 

52. Appeal aud Error - Objections and Exception8 - Evidence-Questions 
and Answers.-Exceptions to the exclusions of questions asked witnesses on a 
trial will not be considered on appeal when it does not appear what the answers 
would have been. S. 2;. Sisk, 696. 

53. Appeal and Error-Objections and Exceptions-Contentions-l?~struc- 
tion.-The appellant is required to call to the attention of the trial judge a 
mistake or error in reciting his contentions to afford the judge an opportunity to  
correct an inadvertence, if any, and an exception thereto after verdict comes 
too late to be considered on appeal. S. o. Ilcngnv, 711. 

54. Appeal and Error - Harn~less Error -Instructions - Character-Evi- 
dence.-Where testimony both of the good and bad character of the defendant 
tried for larceny and recieving has been introduced, and a State's witness has 
voluntarily qualified his testimony by stating his character was bad "in regard 
to his dealing in liquor." a charge of the Court saying in what reqpect the evi- 
dence is to be considered is not prrjudicinl to the defendant, and mill not be 
held for reversible error. Ibid. 
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55. Appeal and Errol-- Objections and Emeptions - Evidence-Harmless 
Error.-The ap~~ellant ,  by objection, must call to the attention of the trial judge 
a n  erroneous statement he has made in stating his contentions to the jury in 
time to afford the judge opportunity for correction, and an exception otherwise 
taken will not be considered on appeal. S. u. Edmonds, 722. 

56. Appeal and Error - Settlement of Case - Stenographer's Notes. - The 
trial judge must settlr the case on appeal to the Supreme Court within the time 
allowed by law, vhether the stenographer has transcribed her notes of the evi- 
dence on the trial or not. S. v. Butner, 731. 

67. S a w  -Extension of Time. -The failure or inability of the official 
stenographer a t  the trial to transcribe the notes thereof in time, does not ex- 
cuse the appellant for failure to make out and serve his case within the time 
allon-ed by lan-. The excessive time allowed for this purpose in some instances 
is  commented upon unfavorably. Ibid. 

58. Same-Record Proper-Doclieting-CertiorarGDiscrction of Cour1.- 
Where the appellant has been unable to bring up his case on appeal within the 
time allorred him by Ian-, he must comply with the rule to docket the record 
proper and move for a certiorari, so that the Supreme Court may exercise its 
discretion in passing upon the merits of the motion: otherwise the appellant 
has lost his right of appeal, and the consent of the parties cannot preserve it. 
Ibid. 

59. Sanze-Legislatioe Powers-Rules of Court-Constitutional Law*.-The 
power of the Legislature to permit an extension of the time for settIing the case 
on appeal does not permit it to impinge upon the rule of the Supreme Court 
requiring the docketing thereof, within a prescribed time, or the issuance by 
the court of a certiorari, in its discretion. Ibid. 

60. Appeal and Error-Xotio~z to Disntiss-Reinstatement-Res Judicata. 
The refusal by the Supreme Court of appellant's motion for a certiorari is res 
jrtdicafu upon his later motion to reinstate the case upon the same grounds. Ibid. 

61. Sawze-dssignmenfs of Error-Meritoriorcs Case.-Upon a motion in 
the Supreme Court to reinstate a case that has been dismissed, it is required 
that the appellant should have properly assigned his errors to the judgment 
to  be brought up for reriev* and show a meritorious case. Ibid. 

62. Appeal and Error-Rules of Court-Co?zditions Precedent.-An appel- 
lant's right of appeal to the Snprerne Court is dependent upon his observance 
of the rules regnlating appeals. Ibid. 

63. Sppr~zl and Error-El'idet~ce-S~cbsfque)~t Adnzission.-The admission 
of evidence upon the trial that had formerly been excluded does not constitute 
rerersible error for its prior exclusion. S. v. Jesfes, 736. 

64. Appeal and En'or-Ecidence-Qzmtiotts altd ilnsuicrs-Record.-The 
expected anawers to questio~ls excepted to niust appear of record on appeal, in 
order that the court may pass upon the question of error in the exclusion of 
the questions. Ibftl. 

65. Sppcctl a i ~ d  Error-Objections and Eareptiotls-Insti~!~ctio)~s-Colzten- 
tiotls-lrccrt.cr-Rccorr1.-Exception to the judge's statement to the jury of 
appellant's contentions will not be considered on appeal when for the first time 
noted in his araignnients of error, for then they are deemed as  waived by him. 
Ibid. 



INDEX. 

APPEARANCE. 

See Summons, 1 ;  Criminal Lam, 21. 

APPLIANCES. 

See Negligence, 16 ; Instructions, 8. 

APPLICATION. 
See Criminal Law, 1. 

APPORTIONMENT. 

See Municipal Corporations, 27. 

ARBITRATION. 
See Probate, 5. 

ASSAULT. 
See Criminal Law, 27. 

ASSESSMENT. 

See Municipal Corporations, 6. 

ASSIGSMENT FOR CREDITOR13. 

1. Assignments for Benefit of Creditors-Debtor agzd Creditor-Insol~encu 
-Preexisting Debts-No~tgages-Deeds of Trust.--A deed of trust by an insol- 
vent debtor to secure a preexisting debt or debts, omitting others, though in the 
form of a mortgage with a defeasance clause, will be construed as  an assign- 
ment for the benefit of creditors, requiring that the provisions of the statute 
on the subject to have been complied mith for it to be valid; and this inter- 
pretation is not affected by the fact that a small portion of the debtor's property 
was not included in the assignment in this case, a n  equity of redemption ascer- 
tained to have no value. Eakcs G. Bowman, 174. 

2. Same.-The debtor, owning lands in two counties gave a mortgage to 
secure the balance of the purchase price on the lands in the first county, and a 
second deed of trust on this land to another to secure borrowed money, which 
was sold under the first mortgage and found insufficient to pay it  off. The debtor 
gave a deed of trust on the lands in the second county to secure preexisting 
debts, attempting, also, to mortgage the crops to be gl-own thereon for three 
years; and later, and as further security, gave a mortgage on the crops to be 
grown thereon for a certain year. The property thus dealt with was practically 
all the debtor owned, and he was insolvent: Held, his mortgage of the land and 
crops in the second county was in effect an amignmenr for the benefit of his 
creditors, and for nonconlpliance mith the statute void a3 to the unpaid balance 
due on the mortgages, and of the other creditors. Ibid. 

ASSIGNMENTS OF ERROR. 

See Appeal and Error, 9, 61. 

ASSOCIATI'ONS. 
See Monopolies, 2. 
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ASSUMPTION. 
See Husband and Wife, 1. 

L4SSUMPTION OF RISKS. 

See Employer and Employee, 2, 4 ;  Railroads, 2, 4, 5. 

ATTACHMENT. 

See Summons, 2 ;  Intervener, 1 ;  Process, 2. 

AUTHORITY. 

See Negligence, 9 ;  Municipal Corporations, 25. 

AUTOMOBILES. 

See Negligence, 7, 11; Husband and Wife, 7 ;  Injunction, 2. 

BAGGAGE. 
See Railroads, 5. 

BALLOTS. 
See Constitutional Law, 4. 

BANKRUPTCY. 
See Actions, 2. 

Bankruptcy - Secured Claims - Proor o f  Chims-Composition-Vaiver.- 
The holder of a mechanic's lien, who afterwards prores his entire claim as a 
secured creditor, does not waive his security, but if  he prores a s  a n  unsecured 
creditor in the bankruptcy proceedings of his debtor, attends and participates 
in the meetings, and accepts his proportionate part of a composition of credi- 
tors effected under the provisions of the bankruptcy act, or a dividend therein, 
as a general rule he places himself on a parity with the general creditors, and 
is deemed to hare waived his security. Wnlters v. Hedgepeth, 172 N.C. 310, with 
regard to a lien on the bankrupt's homestead, cited and distinguished. Davies o. 
Blomberg, 496. 

BANKS AND BANKING. 

See Evidence, 5 ; Equity, 8 ; Forgery, 1 ; Indictment, 1. 

BENEFICIARIES. 
See Contracts, 10. 

BENEFITS. 

See Infants, 5; Statutes, 4; Trusts, 5. 

BILLS AND NOTES. 

See Criminal Law, 26. 

1. Bills a t ~ d  Notes-Xegotiable Znstruments-Equities-Notice-Znquiry- 
Bad Faith-Statutes.-The principle that holds an endorser of a negotiable in- 
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strument subject to the equities existing between the original parties when the 
instrument is affected with fraud or infirmity is now fixed by statute, C.S. 3033, 
3037; and i t  is now required, however conflicting the former authorities may 
have been, that "the person to whom it is negotiated must have had actual 
knowledge of the infirmity or defect or knowledge of such facts that his action 
in taking the instrument amounted to bad faith"; and ; t is reversible error for 
the judge to charge the jury, in effect, that he would be bound by the original 
equities if he had such notice a s  mould induce a prudent man to inquire into 
the circumstances and discover the defect. Hollenzan v. Trust CO., 49. 

2. Bills and Notes-Negotiable Instruments-Mortgages-Goods Sold and 
Delivwed-Vendor and Purcl~asw-Title Retained-Purchaser for Value-EquG 
ties.-A note under the unconditional promise of the maker to pay a specific 
sum of money a t  a designated time is a negotiable promissory note, the negotia- 
bility of which is not affected because the Citle to goods sold and delivered for 
which i t  was given, is retained by its further terms until payment thereof shall 
have been made; or containing stipulations with reference to  the disposition of 
the proceeds and their proper application to the obligor's unqualified promise 
to pay as  contained in the first part of the instrument; and a purchaser for 
full value before maturity, without notice, is not bound by equities existing be- 
Cween the original parties. Trl& Co. 2;. Leggett, 65. 

3. Bills and Notes-Negotiable Znstruwtcnts-Fraud-Evidence-Damages. 
Where the plaintiff has given his negotiable note payable to defendant corpora- 
tion for shares of its stock, under agreement with defendant's agent procuring 
it  that it would not be binding unless or until the plaintiff sold his farm, of 
which the plaintiff would notify the defendant, which was not done, and this 
note is acquired in due course by an innocent purchaser for value, without 
notice of the equities existing between the original parties ; i t  is  evidence suf- 
ficient, with the declaration of the agent obtaining the note made to another 
prior thereto that he "was going out to  tackle the plaintiff, and see if he could 
not put something over on him," to  show that the defendant's agent obtained 
the note upon a fraudulent promise he had no intention of performing a t  the 
time he made it, and entitles the plaintiff to recover in his action for  fraud and 
deceit against the original payee. White v. Products Co., 68. 

4. Same - Written Ziistruments - Evidence. -Where a negotiable instru- 
ment is void a s  having heen obtained by fraud of the yayee's agent, its further 
provision giving authority of the maker for its negotiation, and also reciting 
that he had received cash therefor, does not exclude, as between the original 
parties, par01 evidence of the fraud in its inception, on the ground that it  con- 
tradicted the written terms of the note. Zbid. 

5. Bills am? Xotes-E~rdorsers-Sureties-Forbe~~rance-Notice-Stat~~tes 
-Eaoneretion.-The requirements of C.S. 3967, are reasonably complied with 
when the holder of a negotiable note, after receiving notice in accordance with 
this section within thirty days causes the maker to be made a party defendant. 
and it is made to appear that he is a nonresident, and the jurisdiction of the 
court in the action cannot he acquired over him. Taulor u. Bridger, 85. 

6. Same-Stipulations as  to Waiver.-By an agreement expressed upon 
the negotiable note that the endorsers will continue to be bound notwithstanding 
an extension of time granted to the maker, the endorsers cannot avail them- 
selves of the provisions of C.S. 3967, when the maker irr a nonresident, demand 
for payment after dishonor has been made upon the resident endorsers, de- 
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fendants in the action, and they have delayed to give the statutory notice until 
after action commenced. Ihid. 

7. Bilk and Sotes - Negotiable Znstrumcnts - Fraud-Promises-Reprc- 
sentations.-While the failure to perform a promise in the future cannot, as  a 
general rule, be the basis of setting aside a transaction for fraud, it is otherwise 
if the fraud be predicated upon the nonperformance of a promise and the 
promise is shown to have been a device to accomplish the fraud;  and where the 
defendant has been induced to gire her promissory note for shares of stock in 
a corporation being organized, upon the false assurance that the stock was to 
be pooled and afterwards sold to subscribers, and that she would not have to 
pay anything upon the note, it may be shown as  evidence of fraud to invali- 
(late the note, in the hands of a holder with notice of and bound by the de- 
fendant's equities, that the promise was made only as a design to procure the 
note, and without the promisor's intention to fulfill it. Bank v. Yeherton, 315. 

8. Bills atzd i'iotes-Negotiable Instruments-Fraud4ancellatio~Dan~- 
ages.-One who has given her note induced by the fraudulent promise of an- 
other, upon which she has relied. and sufficient to  invalidate the instrument, 
has the right to the cancellation of the instrument and avoid liability thereon. 
Ihid. 

9. Bills and Xotes -Negotiable Zmtruments -Endorsement - Equities- 
Statzctcs.-Where the maker executes her promissory note to her own order and 
delivers it without endorsmeent, any person thereafter acquiring the instru- 
ment without endorsement takes it subject to the equities existing between the 
original parties, C.S. 3004, 3030 ; the statute requiring that where the instrument 
is "paj-able to order" it is negotiated by the endorsement. C.S. 3010. Zhid. 

10. Bills and Notes - Xegotiable Instruments - Endorsees-Fraud-Plead- 
ings-Burden of Proof.-The burden of proof is on the plaintiff suing upon a 
negotiable note as endorsee to establish the endorsement by a preponderance 
of the evidence, vhen the defendant denies the endorsement and pleads fraud. 
Zbid. 

11. Bills and h70tes-Xegotiable Znstrun~ents-Equities-Fraud - Evidenec 
-T7erdict.-Where it is established by the verdict of the jury that the plaintiff 
acquired the negotiable instrument sued on without endorsement and with 
Irnowledge of the equities existing between the original parties that mould 
invalidate it for fraud, the admission of evidence relating to the alteration of 
the note after its delivery becomes immaterial. Ihid. 

BILLS O F  LADING. 

See Evidence, 6 ;  Carriers, 2. 

BILLS OF PARTICULARS. 
See Indictn~ent, 4. 

BONDS. 

See Appeal and Error, 42 ;  Criminal Law, 21; Corporations, 4 ;  Municipal 
Corporations, 13. 23, 24, 25 ; Drainage Districts, 1 ; Schools, 2 ; Statutes, 2 ; Con- 
stitutional Law, 5 ,  6, 7 ;  Estates, 11. 
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BOOKS. 

See Appeal and Error, 38, 39; Discovery, 1. 

BOUNDARIES. 

See Deeds and Conveyances, 14. 

Boundaries-Grants-Locatiow of L a n d s J u d g c  Finding Facts by Consent 
-Evidence-dppcal and Error.-The plaintiff claimed the locus in quo under 
the provisions of C.S. 7634, a s  vacant and unappropriated, and defendant a e d  
his protest under those of C.S. 7557, the question of ownership depending upon 
the location of the land within the boundaries of the senior grant. Upon an 
agreed case the trial judge found the facts: Held, the boundaries of the grant 
were matters of law, and where the boundaries were, those of fact, and the 
findings of fact by the court, under the tenns of the agrwment, when supported 
by evidence, a re  conclusive on appeal. Brooks v. Woodrwff, 288. 

BREAC,H. 

See Monoplies, 3 ;  Vendor and Purchaser, 2 ;  Contracts, 5, 6, 7. 

BRIDGES. 
See Highways, 1, 5. 

BRIEFS. 

See Appeal and Error, 9 ;  Intoxicating Liquors, 9. 

BUILDINGS. 

See Municipal Corporations, 13. 

BURNINGS. 
See Criminal Law, 28. 

BURDEN O F  PROOF. 

See Bills and Notes, 10;  New Trials, 1 ; Deeds and Conveyances, 14; Inter- 
vener, 1 ;  Homicide, 11; Municipal Corporations, 4; Actions, 1 ;  Appeal and 
Error, 11, 28; Demurrer, 4; Evidence, 4, 16; Mandamus, 3 ; Railroads, 3. 

CANCELLATION. 
See Bills and Notes, 8. 

CAPITAL FELONY. 

See Appeal and Error, 41. 

CAPTIONS. 

See Municipal Corporations, 14. 

CARRIERS. 

See Navigable Waters, 1. 
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I. Carriers of Goods - Railroads - Tariffs-Reshipwzewt-Interstate Cowl- 
nlcrcc Cornmissiovr.-In relation to interstate shipments by common carriage, 
n711ere the Interstate Comnlerce Cornmission has accepted the published tariff 
of a railroad conlpany, allowing the shippers of actual transit cotton the p r i ~ i -  
lege of concentration and reshipment with a reduction of charges, a t  a deqig- 
nated station for shiyrients originating on its own line, esl~ressly excluding 
suhctitntion of cotton shipped to it by rail or otherwise: Held, carload s h i p  
ments orer a connecting carrier to a station on the line of said railroad, with 
a bill of lading from that station, giren for the unbrolten car, in its continuous 
shipn~ent, doe* not confornl to the requirement that the shipment must origi- 
nate at  a station on the line of the railroad publishing the tariff, or accord to 
the shipper the right of concentration a t  and reshipment from the designated 
station under the reduction of the charges. Davis c. Cotton lillls, 367. 

2. Same-Bills of Lading.-Where an interstate shipment of cotton is not 
entitled to the provisions accorded by a railroad company for concentration 
and reshipment at  a designated station, with reduction of charges. because it 
had not originated on the line of the carrier publishing the tariff, the issuance 
of the bill of lading by the agent a t  a station on its own line and accepting the 
freight charges, cannot alter the position of the shipper so a s  to give him the 
concentration and shipment privileges, contrary to the provisions of the carrier's 
tariff filed with and accepted by the Interstate Commerce Commission. Ibid. 

3. San~e-Fcderal Lax-Discrimination.-Where a railroad company hac: 
filed and published its tariff as to concentration and reshipment privileges, a t  
a certain station on its line of railroad, permitting a rednction of charges. 
neither the carrier nor its shipper may violate the Federal law by according or 
accepting the reduction for shipments of cotton contrary to the conditions 
named in the tariff, and the carrier may recover the amount of such reduction 
from the shipper when its own agent had received the shipment and freight 
charges, and has improperly issued the bill of lading therefor. Ibid. 

4. Carriers of Goods - Railroads - Tariffs - Contracts-Interpretation of 
Contracts.-In construing the meaning of a tariff published by a railroad com- 
pany and approved by the Interstate Commerce Commission, allowing a t  a 
designated station on the carrier line conrentration and reshipment of cotton 
when originating on the carrier line, with reduction of charges, the intent of 
the parties as gathered from the language used mill control its meaning: which 
will not be extended to include shipments received from connecting lines of 
carriage, and transported over the carrier's own line in unbroken or nnloaded 
cars in continuous passage. Ibid. 

CARRIERS O F  GOODS. 
See Carriers. 

CASE. 

See Appeal and Error, 25, 26. 

CL4SE ON APPEAL. 

See Appeal and Error, 26, 48. 

CAUSE O F  -4CTION. 

See Demurrer, 2 ;  Actions, 3. 
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CAUSA MORTIS. 
See Homicide, 9. 

CERTIFICATE. 
See Husband and Wife, 2. 

CERTIORARI. 

See Appeal and Error, 20, 58; Criminal Law, 1, 2. 

CHALLENGING. 
See Jury, 2. 

CHAMBERS. 
See Rlandamus, 2. 

CHANGES. 
See Verdicts, 4. 

CHARACTER. 

See Homicide, 2;  Appeal and Error, 54; Evidence, 32, 33. 

CHARGE. 

See Corporation Commission, 1, 3, 6, 7 ;  Instructions, 4, 12; Criminal Law, 
7, 8. 

CHARTER. 

See Municipal Corporations, 2, 4, 17, 32; Monopolies, 5. 

CHILD. 
See Estates, 3. 

CITIES AND TOWKS. 

See Municipal Corporations, 1, 4, 5, 10, 11, 12, 16, 17, 18, 21, 23, 25, 26, 27, 
28, 29, 30 ; Pleadings, 1, 8 ; Constitutional Lam, 2, 7 ;  Mandaums, 1 ; Evidence, 
18, 20, 22; Partnership, 1. 

CLAIMS. 
See Bankruptcy, 1. 

CLAIM AND DELIVERY. 

See Appeal and Error, 11 ; Judgments, 8. 

1. Claim and Dcliveru - Value of Propertu - Corroborative Evidence. - 
Where the value of an automobile replevied by the d~afendant in claim and 
delivery is material to the inquiry in the action, proof of its value ~ i t h i n  a rm-  
sonable time before or after its seizure is competent as  bearing upon its value 
a t  the time of its seizure; and a witness may testify that some months before 
the seizure he offered to lend a certain amount of money .~nder  mortgage thereon 
as  corroborative of his testimony of its value a t  the time of the seizure. Sew- 
some v. Cothrane, 161. 

2. Claim and Delizeru - Principal artd Surety - Judgments-Remedies- 
Proceedings-Appeal and Error-Fraud-Aclions-Notions.-The remedy of a 
surety on n replevin bond to contest his liability as  such under a consent judg- 
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CLAIM AND DELIVERY-Continued, 

ment entered by the court against the defendant, his principal, is bx appeal 
from the judgment, or by an independent action in case of fraud, and not by his 
motion in the case. R'allace u. Robinson. 530. 

CLERKS. 
See Sales. 1. 

CLERKS OF COURT. 
See Mortgages, 1, 4 ; Probate, 2 ; Venue, 3 ; Constitutional Law, 10. 

CODE. 
See Courts, 3. 

COLOR. 
See Injunction, 2. 

COLLUSION. 
See Equitr. 5;  Insurance, 7. 

COMMERCE. 

See Corporation Commission, 4 ; R'avigable W7aters, 1. 

1. Con~m~rce-Railroads-Intrastate.-The employment of checking bag- 
gage that had been transported from beyond the State by a railroad comlrany. 
from one station in the State to another therein, is  an intrastate transaction. 
Hines r. R. R.. 72. 

2. Co)nn~crcc - Railroads - Intrastate Roads - Junctiol~s-Stations-Stat- 
utes-Federal Transportation Act.-A leased railroad by a carrier wholly within 
the State is an intrastate road, nor can it  be otherwise regarded because crossed 
by an interstate carrier a t  one of its intermediate stations with which it  ea- 
changes passengers and freight; and an order of the Corporation Commission 
that these railroads build a union depot at  this junction required for the safety 
and convenience of the passengers comes within the police powers of the State 
so far a s  it relates to the intrastate carrier, and cannot be held as contrary to 
the prorisions of the Federal Transportation Act, giving the Interstate Com- 
merce Commission certain authority to regulate conditions a t  terminal points. 
etc., this act not including the building of stations, and expressly excepting 
from its prorisions the right of the State, in the exercise of its police porrers, 
to require intrastate railroads to erect depots upon their lines of road. Corpora- 
tio?z Corn. 2;. R. R., 437. 

3. Sa11~e-Co)lstittctiolzal Law-Interstate Commerce.-The order of the 
Corporation Commission for the joint erection by an intrastate carrier and a n  
interstate carrier of a union station a t  a junction cannot be regarded as objec- 
tionable so far  a s  it  relates to the intrastate carrier, as  a burden on interstate 
commerce. when it appears that the commission was passing ul)on the petition 
of only a fen- cities or towns in t h ~  State separately and not as  a part of a 
State-wide schwie, and the expenditures required were in amount too small to 
affect such cumnlerce. Ibld. 

4. Con~merce-Statutes-State Police Powers-Rights Reswced-Congres- 
sional Otnissiot~ to Act.-Where Congress has refrained from regulating inter- 
state commerce in certain particulars, such powers in these instances are  re- 
s e r ~ e d  in the State in the exercise of its police power, and the State may rea- 
s o n a b l ~  require intrastate carriers to construct union depots along its line a t  
junctional points ni th  the line of an interstate carrier, especially when it will 
not interfere n-it11 interstate commerce, or when it  is an aid to it. Ihid. 



COMMISSIOKERS. 
See Judgments, 1. 

COMMITTEE. 
See Statutes, 12. 

COMMON LAW. 

See Husband and Wife, 4. 

Common Law-Procedztrc-Technicalities-Statu ter.-The refined techni- 
calities of the procedure a t  common law, in both civil and criminal cases, have 
most entirely, if not quite, been abolished by our statute. C.S. 4610-4625. S. v.  
Hedgecock, 714. 

COMPANIES. 

See Deeds and Conveyances, 9. 

COMPETESCY. 
See Appeal and Error ,  44. 

COMPETITION. 
See Trademarks, 1. 

COMPOSITION W I T H  CREDITORS. 

See Bankruptcy, 1. 

CONCEALED WEAPONS. 

See Criminal Law, 32, 34. 

CONCLUSIONS. 
See Judgments, 4. 

CONCURRING CAUSE. 
See Negligence, 2. 

CONDEMNATION. 
See Railroads, 8. 

CONDITIONS. 

See Insurance, 7 ;  Criminal Law,  3, 4. 

CONDITIONS PRECEDENT. 

See Contracts, 1, 10; Appeal and  Error,  42, 62. 

CONFLICT. 

See Appeal and Error,  48. 

CONFLICT O F  LAWS. 

See Statutes, 8 ;  Intoxicating Liquors, 2. 

CONGRESS. 
See Commerce, 4. 
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CONJECTURE. 
See Evidence, 3. 

COKNECTING CARRIERS. 
See War, 1. 

CONSENT. 

See Judgments, 1, 2, 5, 8 ;  Boundaries, 1. 

CONSIDERATION. 

See Infants, 5;  Insurance, 6 ;  Contracts, 3, 4, 8;  Constitutional Law, 8. 

CONSOLIDATION. 

See Corporation Commission, 12; Criminal Law, 9. 

CONSOLIDATED STATUTES. 
SEC. 
64. This section does not take away the power of Superior Court judge in 

his sound discretion, on appeal, to order a public or private sale in 
proper instances. I n  re  Brown, 398. 

150, 156. Statute dors not give executors and administrators two years to 
settle estate when conditions permit earlier settlement. Snow v. Boyls- 
ton, 321. 

408, 454. Wife may recover for personal services and for tort in her action 
against her husband. Roberts v. Roberts, 566. 

445. Ten-year shtute  bars action to establish purchaser at execution sale 
an equitable holder of title for plaints 's  benefit. Sexton u. Farrington, 
339. 

459. Yenue of action, if plaintff is nonresident of State, is where the de- 
fendant resides or does business and is improper when defendant has 
no property in the county. Robcrts v. Moore, 524. 

470. Defendant for change of improper venue must move in apt time before 
answer filed, before the clerk, subject to right of appeal. Ibid. 

516. Husband and his wife each suing for value of services is a misjoinder 
of parties, in which the court may allow amendment by striking out 
allegations as  to husband's course, and proceed with the wife's action. 
Shore v. Holt, 312. 

518. Demurrer to jurisdiction of court, or to sufficiency of complaint, may 
be made after answer filed, without requiring leave of court to withdraw 
answer. Cherry v. R. R., 90. 

535. Pleadings are now ronstrued to effect substantial justice, and not against 
the pleader, as  a t  common law. Sexton v. Fawington, 339. 

536. Trial judge has sound discretionary power to allow amendments to 
pleadings. Brown u. Hillsboro, 368. 

547. Discretion of trial judge to allow amendment to  complaint to increase 
the amount of recovery, under the evidence upon the trial, before or after 
rerdiot. Warrington v. Hardison, 76. 



564. When the evidence and inferences therefrom are consistent and not 
conflicting, a peremptor~ instruction is not erroneous. R. R. 2;. Lumber 
Co., 227. 

564. When instructions are correctly given not error for failure of judge to 
explain certain legal principles, in absence of special requests. Bank a. 
I'elwerton, 31-4. 

647, Appellant's failure to file appeal bond forfeits his appeal. Goodnlan o. 
Call, 607. 

816 et seq. Nonresident express company absorbing the property in this 
State of another such nonresident is subject to attachment. Parks c. 
Express Co., 428. 

836. Extension of time to principal on replevy bond does not release surety. 
Wallace v. Robinson, 530. 

860. A receiver may be appointed for property obtained by fraud or covin. 
and impressed by a trust. Bank v. Waggoner, 29,3. 

868. Sumn~ons to compel railroad company to observe a city ordinance is 
returnable before judge a t  chambers or in term, and he may determine 
the facts upon good cause shown, except where controlling issues of fact 
are raised. Durham w. R. R., 240. 

912. Defendant does not lose his right to have action removed to proper 
venue for failure to give notice of motion, when he i s  within the pro- 
visions of C.S. 470. Roberts o. Moore, 254. 

988. A written contract to be enforceable under this section must be so 
reasonably certain and definite that its substance and essential elements 
must be understood therefrom. Keith v. Baileu, 262. 

1035 et seq. Corporation Comuiission is authorized to fix rates of charges for 
public-service corporations, which only are taken as  just and reasonable : 
appeal to Superior Court, trial de novo therein, thence appeal is allowed 
to Supreme Court, under its rules. Electricity generated in another state, 
distributed here. rates fixed by Commission not interference with inter- 
state commerce. Tax valuation may be considere~l by Commission. Corp. 
Conl. c.  Xfg. Co., 18. 

1041, 1042. Order by Corporation Commission for railroads to build joint 
station and held up for accommodation of the railroads is complete and 
final. Corp. Corn. v. R. R., 435. 

1103. Jlandamus is remedy of Corporation Commission to compel railroad t o  
comply with its order. IMd.  

1241. See secs. 7554, 7567. I n  re  Hurleu, 452. 

1444. Sotice of motion in civil actions must be given ,IS a prerequisite to be 
heard at  criminal term. Dawkins v. Phillips, 608. 

1539. Legislature has discretionary power to imprison husband for abandon- 
ment. S. c. Faulkner, 635. 
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The trial judge decides the fact as to existence of contract of separa- 
tion, in suit for divorce; on appeal, the contract should appear of record ; 
by recent statute an allowance for wife's attorneys' fees may be ordered. 
Moore v. Moore, 332. 

Railroads may condemn lands to carry out order of Corporation Coni. 
mission to wect a station. Corp. Corn. u. R. R., 435. 

Estate to testator's son and his children not in esse a t  testator's death 
in an estate tail, converted into fee simple. Zeigler u. Loue, 40. 

Estate to  H. for life, remainder to testator's son and his bodily heirs, 
is converted into fee simple in son after the life estate. Harward 0. Ed- 
wards, 604. 

An estate to N. for life and to the lawful heirs d her body is a n  estate 
tail, converted into a fee simple. Vinson u. Gardner, 193. 

This section contemplates the contingencies raising from a devise to 
testator's daughter for life, then to her children and grandchildren living 
at the time of her death. Commissioner to sell may make private sale 
with a p p r o ~ a l  of court. Afidgette u. Lunzber GO., 423. 

Affiant must show, when objection is made to sufficiency of affidavit, 
that he is comprtent to testify to the facts as a witness. LToud v. Pov- 
thrcss. 180. 

Person making affidavit as  treasurer of corporation to account stated 
under see. 1789, against deceased person, must show he is not disquali- 
fied for interest under this section. Ibid. 

An appeal directly lies to the Supreme Court from order of Superior 
Court judge allowing examination of books, etc., in possession of ad- 
verse parties. It  m-ill be dimissed if frivolous. Ross v. Robinson, 548. 

Exception that juror drawn under this section has served in last two 
years is untenable. S. 2;. Williams, 643. 

Clerk of court acquires jurisdiction when advanced bid is paid to him, 
with limited authority to order sales and resales. Upon compliance with 
statutes. he must order title to be made purchaser, which afterwards 
may be supplied ~r~ozc pro tzcnc. Lawrence v. Beck, 196. 

Wife ulay recover for personal services and torts in her action against 
her husband. Roberts v. Roberts, 566. 

2710 (14) .  Assrssnlrnts against om-ners of land abutting on streets are not 
a tax within the meaning of the statute. Tarhoro 2;. Forbes, 59. 

2714. Objection to assessment of property on street improved should be made 
to sufficiency of petition, and not thereafter to issuanc~ of bonds for 
the improrenlents. Brotcn v. Hillsboro, 369. 

3004, 3010. 3030. A holder of a note without endorsement takes subject to 
equities existing between original parties. Bank v. Yelvcrton, 314. 

3309. This section does not apply to the enforcement of parol trusts. S p m c e  1:. 

P o t t t q  Co., 21s. 
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3033. Endorser of negotiable paper must have knowledge of infirmity or of 
such facts as amount to bad faith. Holleman z;, !?rust Co., 49. 

3309. Sale of land under execution conveys title superior to unregistered. 
Winaes v. Hufhanz, 178. 

3379. Evidence that defendant had quantities of spirituous liquors concealed 
sufficient for conviction in this case. S. v. Potter, 742. 

3370, 3384, 3386. A conviction under an indictment under these three sections 
"that the defendant was guilty of receiving more liquor than allowed 
by law" comes under see. 3385, and responsive to issues, and is in aid 
to Volstead Act. S. v. Brame, 632. 

3385. 3386. Evidence of knowledge of accused of place liquor was concealed 
held sufficient. Esception to refusal of court to set aside rerdict held 
suacient for appeal to Supreme Court. S. u. Snipes, 743. 

34%. The question of duty of railroad to furnish employee with a truck to 
handle trunks, and of assumption of risks, a question for jury under the 
evidence in  this case. Hines c. R. R., 72. 

3467. Contributory negligence requires an apportionment of l iabi l i t~,  and is 
not a complete defense for employer. Moore v. R. R., 189. 

3467, 3468. In cases coming within these provisions as to logging roads. a 
nonsuit may not be granted. Craig v. Lumber Go., 560. 

3767 et seq. Provisions of these sections are not necessarily inconsistent with 
our Constitution, Art. V, see. 6. R. R. v. Mcdrtan, 201. 

3936. Independent action may not be regarded as a motion in causes when 
the latter is not before the court. Sec. 4936, not before the court. Valh-er 
8. OdoWL, 557. 

3967. Section reasonably complied with when holder of negotiable note sues 
nonresident maker, without the jurisdiction of State courts, and made 
party to action within thirty days, and in this 'case provision of note 
authorizing extension of time to maker is not available to endorsers. 
Taylor c. Bridger, 85. 

4171, 4173. Conspiracy committed with deceit and fraud, formerly a felony, 
now converted into misdemeanor, though punishatlle more severely lthan 
common-law misdemeanor. S. v. Lewis, 640. 

4610. 4625. Refined technicalities of common-law procedure, in both civil and 
criminal cases, abolished. S, v. Hedgecock, 714. 

4613, 4621, 4677. False entry on bank's book to deceive bank examiners is 
sufficient. Unless motion for bill of particulars made, defendant waives 
right to information as  to parties "to jurors unknown." Ibid. 

4625. Time defendant carried concealed weapon is not essence of offense 
charged in indictmen't. S. v. Spencer, 765. 

4639, 4640. An indictment charging a greater offense includes a charge of a 
lesser offense, and it is error for judge to fail to  charge upon the lesser 
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offense, when evidence supports it, and is not cured by a verdict of 
guilty of the greater offense. S. a. Williams, 685. 

4643. Demurrer to evidence must be made a t  close of plaintiff's evidence, and 
after all the evidence. Sotcell v. Baanight, 142. 

41-17, 4419. Applies to abandonment of wife before children born. Since appeal 
the absolute divorce granted the wife is  not defense for husband. Sec- 
tion 4 9  is in addition to provisions of sec. 4447, Art. 11. sec. 4, of Con- 
stitution makes it  discretionary with Legislature to sentence or imprj- 
sonment of husband. S. 2;. Faulkner, 636. 

5312, 5327. Pending proceedings to establish drainage district and issue bonds. 
several years delay will not invalidate the proceedings or nullify the 
bonds. Oden 2;. Bell, 402. 

5530. Enlargement of special school tax territory to take in nonspecial tax 
territory does not require separate approval of voters of the latter. Vann 
v. Comrs., 168. 

6457. An insurance company is  responsible for agent's tort in failing to deliver 
policy, when within the scope of agent's duties to deliver. Fox v. Inc. Co., 
121. 

7139. 7140. Obstructing a State sanitary inspector in discharge of his duties 
falls under the provisions of this action. Judge's directing rerdict in 
this case held error. As to whether mere opprobious language amounts 
to such resistance, questions of fact for jury under the circumstances. 
S. v. Estes, 752. 

7279. An act authorizing a county to erect a hospital and issue bonds upon 
approval of electorate cannot be maintained under this section when 
acted upon under a special act with different provisions. dmzstro?fg c. 
Con~rs., 405. 

7554, 7557. Judgment in protestants' favor upon disclaimer of half of land 
claimed by him under his grant: Held, no error. I n  re  Hurley, 452. 

7554, 7557. Where the protestants' right depends upon the location of land 
under the description of a former entry, the boundary is a question of 
law, the location of the land a n  issue of fact, and upon an agreement 
that the judge should find the fact, his finding is conclusive on appeal 
when supported by evidence. Brwks a. Woodruff, 288. 

CONSPIRACY. 

See Evidence, 9 ;  Criminal Law, 13. 

COSSTITUTIONAL LAW. 

See Corporation Commission, 3 ;  Husband and Wife, 5 ;  Municipal Corpora- 
tions, l, 5, 14, 19. 29: Highn-ass. 3 ;  Schools, 2 ; Statutes, 4 ;  Commerce, .?: 
Abandonment, 4 :  Criminal Law, 14, 32; Appeal and Error, 59: Forgery, 1; 
Intoxicating Liquors, 8. 

1. Conetitutional Law - Amendn~enta - Reenacting Clause-Repeal.--The 
rule under which a new constitution is construed to supercede a prior constitu- 
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tion does not apply to an amendment which re6nacts the former provisions 
with superadded powers, as  in this case, the powers conferred upon the county 
commissioners to provide for the bridges on its highways, superadding the words 
that the approval of the Legislature may be by special or general statute. C.S. 
3767-3772. R. R. 2;. McArtan, 202. 

2. Constitutionul La&-Police Powers-Federal St~ztutes-Municipal Corpo- 
rations-Citics and Towns.--The exercise by the State of its power to provide 
for the safety of its citizens with respect to grade crossings of its street by a 
railroad company is within its police powers, and may be exercised by munici- 
pal corporations under authority conferred on them, ,and not being delegated 
to the Sational Government, it i s  not affected by Federal legislation upon inter- 
state commerce or the Federal Transportation Act. Durham v. R. R., 241. 

3. Constitutiotlal Law-HealtR-Local Laws.-An act authorizing a cer- 
tain county to erect a tuberculosis hospital and issue box~ds therefor, and provide 
a tax of eight cents on the $100 valuation of its property for its maintenance, 
upon the approval of the voters, is both a special and local act and void under 
our Constitution. Art. 11. sec. 2, prohibiting laws of this character appertaining 
to "health." "sanitation," etc. Armstrong c. Comrs. of Gaston, 405. 

4. Same - Hospitals-Tubercul~~k--EZectiOns-Ball~ts-Statutes.-Where 
the county commissioners have proceeded under a special local act to submit 
to its electorate the question of erecting and maintaining a tuberculosis hos- 
pital, to issue $150,000 in bonds therefor, and levy an additional tax of eight 
cents on the $100 valuation of its property for maintenance, their action thus 
taken cannot be sustained under the provisions of the general law, C.S. ch. 119, 
secs. 7279 ct seq., authorizing an expenditure for the purpose of not exceeding 
$100,000, and a maintenance tax not to exceed fire cents, the balloting also 
under the general law differing from that in the special ,act in  requiring separate 
ballots to be taken in two boxes instead of one. Proc to~  v. Comrs., 182 N.C. 56, 
cited and distinguished. Ibid. 

5. Same-Bonds-Taxation.-A special or local act authorizing a county 
to maintain a tuberculosis hospital being contrary to the provisions of our Con- 
stitution, Art. 11, sec. 2, its further provisions as  to il~suing the bonds for its 
erection and the levy of a special tax for its maintemnce, are  likewise void. 
Ibid. 

6. Constitzrtionak Law - Statutes -Local Laws-H ospitals-Tuberculosis- 
County Expenses-Xeccssaries--Bonds-Taxation-While Article 11, section 2, 
of our Constitution has been held not to withdraw from the Legislature power 
br  special legislation to authorize counties, etc., to provide proper revenue for 
advancing proper governmental purposes, though local in character, the de- 
cisions refer to legislation providing proper revenue for recognized and estab- 
lished objects, such as  roads, bridges, and the like, and not to those prohibited 
by our organic law, as  where the county under a special local act seeks to 
establish and maintain a tuberculosis hospital, which is not a necessary county 
expense: and the legislation being unconstitutional as to its dominant purpose, 
that part lroviding for the issuance of bonds and a levy of tax for this pur- 
pose is also invalid. Zbid. 

7. Constittctio?iaZ Law - diunicipal Corporations - Cities and Towns-Stat- 
u t e s - D e p o t s - R a i l r o a d s - B o n - C o n  statute an- 
thorizing a city to issue its bonds and lend the proceeds of their sale to a rail- 
road company to build a depot within its limits, when the question has been 
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submitted to and approred by its voters, does not contravene the State Con- 
stitution, and is valid: as  in this case, a bond issue by the city for the purpbse 
and in full conformity with the provisions of the statute, running thirty years 
a t  not exceeding 6 per cent interest, under contract with the railroad company 
for the latter to convey all of its depot and track lands within the city to a 
trustee in trust, to be reconveyed to the railroad company upon its performance 
of the terms of the contract, and requiring the railroad company by maintain- 
ing a sinking fund to discharge the debt a t  maturity, with accrued interest, 
take care of the necessary repairs, and pay the taxes upon the property. Hudson 
c. Greensboro, 502. 

8. Same -Public Interests - Courts - Legislatice Discretion-Contracts- 
Consideration.-Upon the facts appearing of record on this appeal, it is held 
that the benefits that are expected to accrue to the city by the building and 
maintenance of a depot is  within the scope of the public interest, for a public 
purpose, and is  a valid consideration for the contract, and the question a s  to 
its effect upon the financial condition of the city in the uncertain future is one 
solely addressed to the discretion of the legislative branch of the State Govern- 
ment, and to the city acting in accordance therewith, with which the courts may 
not interfere. Ibid. 

9. Constitutional Lax-Faith and Credit-"Aye" and "So" VoteJoumtals  
-Majority in Afirmatizre.-A bill to authorize a county to pledge its faith and 
credit by issuing bonds for road purposes, and duly ratified, is not invalid for 
the failure to meet the requirements of Article 11, section 14, of the State Con- 
stitution, requiring that all bills of this character shall be read three several 
times in each house of the General Assembly, and pass three several readings 
on different days by each house respectively, with the "aye" and "no" vote en- 
tered on the journals of each house on the second and third readings, by reason 
of the failure to record on the journal on the second reading in one of t h ~  
branches of legislation the "no" vote, when it is made to appear from the 
entries of the names of those voting in the affirmative that a majority of the 
voters had so voted, the absence of the entries of the names of those voting in 
the negative showing that there were none. Leonard v. Comrs. of Suwu, 527. 

10. Constitutional Law-Judgment Permitting Clerk of Court and Sheriff 
to Revoke Suspended Sentence Held Void.-Where accused was given a sus- 
pended sentence of work on roads for drunkenness, a provision that, if he be- 
came drunk again, the clerk of the court and the sheriff on information should 
put the sentence into execution was void, as  a denial of due process of law, 
since the clerk and the sheriff had no judicial authority. S. v. Phillips, 614. 

11. Constitutional Law - Criminal Law -Indictment -Evidence - Fatal 
Variation.-It is the constitutional right of the defendant i n  a criminal action to 
be convicted, if a t  all, of the particular offense charged in the bill of indict- 
ment; and where he has been indicted for the larceny of an automobile owned 
by and in the possession of A., and the pmof is that B. was such owner, there 
is a fatal variance between the charge and the proof, upon which a conviction 
may not be sustained; nor can it be surmised upon the identity of the surname 
that A. and B. were man and wife, and that B. held the possession as  the bailee 
of A. S. v. Harbert, 760. 

12. Same - Notwit  - Motions - Exceptions-Appeal and Error.-Where 
there is a fatal variance between the charge in a bill of indictment and the 
proof, the defendant may take advantage of i t  by his exception to the refusal 
of his motion to nonsuit, and have the error reviewed on appeal. Ibid. 
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13. Conetitutional Law - Intoxicating Liquors-Pundshments-Sentence.- 
The duration of the sentence for a misde~neanor is within the sound discretion 
qf the trial judge when no limitation is fixed by law;  and a sentence of two 
years imprisonment for violating the prohibition law is not objectionable a s  
a cruel and unusual punishment, prohibited by the Cor.stitution. 8. w. Spencer. 
765. 

CONSTITUTION, STATE. 
ART. 

I, sec. 11. Proper officer of payee bank may only testify that drawer of 
forged check had no funds on deposit, etc. S. v. Dieon, 727. 

11, sec. 4. Legislature has discretionary power to impose sentence of im- 
prisonment on husband for abandonment, etc. C.S. 4447. S. w. Faulkncr, 
635. 

11, sec. 14. The recording of requisite number of "aye" votes in branch of 
Legislature does not affect validity of act to pledging State's or county's 
credit by omission to record "no" vote on journal. Leonard w. Comrs., 
527. 

11, sec. 29. Bct to authorize county to build hospital and issue bonds is a 
special and local act, and prohibited. Armstrong v. Comrs., 405. 

V, Does not apply to tax levied by counties or incorporated cities or towns 
for  general municipal purposes. Cube v. Board of Alderman, 158. 

V, sec. 5. Assessments against property owners for street improvements 
are not a tax within the meaning of this article. Tarboro v. Forbes, 59. 

V, sec. 6. Provisions of C.S. 3767 et seq., not nececisarily inconsistent with 
this article. R. R. a. Mcrirtan, 202. 

VII, sec. 7. Schoolhouses a re  not necessary expenses, and the issuance of 
bonds therefor must be submitted to approval of voters of school district. 
Jones w. Board of Education, 303. 

VII, sec. 7. Borrowing money for street improvements is for necessary ex- 
pense. Brown v. Hillsboro, 369. 

VIII, sec. 1. Preferred stock of a corporation cannot acquire lien superior to 
that of a mortgage. Cotton. Mills v. Bank, 7. 

X. see. 6. Wife may recover for personal services rendered to her husband, 
and for his torts in her action against him. Roberts v. Robats, 566. 

CONTENTIONS. 

See Instructions, 1 ; Appeal and Error, 15, 46, 50, 53, 65; Criminal Law, 33. 

CONTINGENCIES. 
See Estates, 2, 5, 9. 

COXTINGENT REMAINDER. 
See Estates, 8. 

CONTRACTS. 

See Corporation Commission, 3 ; Insurance, 6, 7, 10, 13, 17 ; Corporations, 1 ; 
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Mortgages, 4 ; Negligence, 1, 2 ; Damages, 1 ; Highways, 2 ; Infants, 1 ; Monopo- 
lies, 3, 7 ;  Statute of Frauds, 1 ; Husband and Wife, 1; Carriers, 4 ; Constitu- 
tional Law, 7, 8. 

1. Contracts, Written-Conditions Precedent to its Binding Effect-Parol 
Evidence.-The principle upon which a contemporaneous verbal agreement may 
not be received in evidence to alter, vary or contradict the terms expressed in 
the contract, as  written, applies when by the acts or agreement of the parties 
the written contract has become binding and enforceable; but where the con- 
tract has been written and i ts  validity is made to depend upon the happening 
of a certain contingency, the principle does not apply, and a parol agreement 
tn this effect may be shown in defense by a party who is sought to\ be held re- 
sponsible for the breach of the written conditions. Building Co. v. Sanders, 328. 

2. Same.-Where a written contract of lease and option of purchase of a 
city lot of land for the purpose of erecting a hotel thereon within a stated 
period, specifying the rental and other matters included in the arrangement, has 
been signed by the parties, and the lessee is sued for a breach thereof, i t  is  com- 
petent for him to show in defense to the action, that he  and the lessor had 
previously agreed by parol that the written instrument should become effective 
and binding only upon his being able to interest certain persons in the build- 
ing of the hotel, within a certain time, which he had been unable to  do. Ibid. 

3. Contracts-Parol Evidence-Consideration-Statute of Prawds-Princi- 
pal and Agent-Vmdor and Purchaser.-Where the general agent of the defend- 
ant, an automobile manufacturing company, has  entered into a written agree- 
ment with the plaintiffs for the sale of its automobiles within certain territory, 
fixing both the purchase and sales price, giving the defendant the arbitrary 
right of cancellation at  any time, the validity of which is contested in the courts 
by a former agent, claiming the agency, and the general agent of defendants 
has induced by p a r d  the plaintiff to continue to represent it  under the assur- 
ance that the machines for the sales season would be shipped according to or- 
ders placed with it, causing a large expenditure of money by plaintiff for 
advertising, contracts made with salesmen, etc.: Held, the parol agreement 
entered into subsequently to the written one is supported by a snfficient con- 
sideration, and is not within the statute of frauds, and is enforceable, notwith- 
standing the terms of cancellation expressed in the written contract previously 
made. Erskine v. Motors Co., 479. 

4. Contracts-Unilateral Contracts-Consideratiolt Paid.-Where the prom- 
isee under a unilateral contract has later given a sufficient consideration for 
the performance of its conditions on the part of the promisor, it relates back 
to the time of the making of the contract, and renders the promise of the prom- 
isor obligatory on him. Ibid. 

5. Contracts -Breach - Vendor and Purchaser - Damages. - Where the 
manufacturer has fixed. by an enforceable contract of agency, both the pur- 
chase and selling price of its local agency for the sale of its automobiles, and 
has wrongfully breached the same, the measure of the agent's damages is the 
difference between the contract prices a t  which the automobiles were sold to 
him and the retail or market value a t  the place of delivery of the machines he 
would otherwise have sold. Ibid. 

6. Contracts - Breach -Fraud - Promise-Intent-Damages.-Where the 
promisor, by his representations, which he has had no intention of perform- 
ing, has reasonably induced the promisee to enter into a contract, the intent of the 



promisor, when shown, is a fraudulent misrepresentatim of a subsisting fact, 
and the promisee may recover such damages as  resulted to him from the unlan- 
ful breach of the promisor of his obligations assumed by him under the terms of 
the contract. Ibid. 

7. Contracts-Breach-Misrepresentation-Damages.-Where the promisor 
has induced the promisee to enter into a contract by promises or representations 
upon which the latter had a right to rely, and is thereby misled to  his prejudice, 
he may recorer the resulting loss. Ibid. 

8. Contracts - Consideration - Time - Presumptions.-The law implies 'a 
reasonable time for the performance, duration, and completion of a contract, 
when not therein agreed upon by the parties. Ibid. 

9. Contracts-Parties-Corporations--Damages.--Upon the agreement of 
the parties, a contract of agency for the local sales of automobiles was made 
by the plaintiff with the defendant manufacturer, in the name of the plaintiff, 
who was later to form a corporation to act as  such agent: Held, the plaintiff 
may maintain an action to recover damages for  the defendant's #breach, it  being 
immaterial under the facts of this case whether the corporation had been formed 
or not. Ibid. 

10. Contracts -Policies - Indemnity - Actions-6:eneficiccries-Conditions 
Precedent.-The principles upon which the beneficiaries of a n  indemnity policy 
may recover against the insurance company cannot h a ~ e  effect against the ex- 
press terms of the policy, requiring as  a condition precedent that no action 
thereon may be maintained by the beneficiary ''unlelw and until execution 
against the assured is returned unsatisfied" in an action brought against him; 
and when the alleged cause of action cannot be maintained against the assured, 
none can be maintained against the indemnity company that issued the policy. 
Small v. Morrison, 577. 

CONTRACTS TO CONVEY. 
See Deeds and Conveyances, 10, 12; Fires, 1. 

CONTRIBUTORY XEGLIGENCEI. 

See Segligence, 1, 2, 13, 17; Demurrer, 4 ;  Railroacb, 2, 6. 

CONVERSATIONS. 
See Evidence, 1, 8. 

CONVICTIONS. 

See Homicide, 5 ; Intoxicating Liquors, 8. 

COOPERATIVE MARKETING. 
See Monopolies, 1. 

COPRINCIPAL. 
See Homicide, 12. 

CORPORATIONS. 

See Corporation Commission, 1, 3, 6 ;  Monopolies, 5 ;  Summons, 2;  Con- 
tracts, 9 ;  Appeal and Error, 40. 
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1. Corporations - Preferred Stoc7oContracts-Debtor and Creditor.-Pre- 
ferred stock issued by an industrial corporation under the general law confers 
upon the holders a preference over the common stock, i t  being ordinarily the 
right to a fixed dividend to be paid out of the net earnings of the company 
before any dividend on the common stock is allowed, and frequently including 
this preference in the distribution of the corporate assets among the share- 
holders in case of dissolution, etc., the relation thus established between the 
different classes of stockholders being largely one of contract with the company. 
subordinate always to statutory or charter provisions controlling the matter. 
Cotton Mills 2.. Bank, 7. 

2. Same.-Where preferred shares of stock are issued by an industrial 
corporation under powers conferred upon it in general terms, the holders may 
not be regarded as  corporate creditors, or given a position superior to such 
creditors, for they are  but a part of the company, and cannot occupy the posi- 
tion both of creditor and debtor towards the company. Ibid. 

3. San~e-Preference.-The holders of preferred stock in an industrial cor- 
poration cannot be given a priority over its creditors by contract with the direc- 
tors acting under general powers, but only by virtue of legislative authority 
clearly and definitely conferred. Ibid. 

4. Same-Liens-Mortgages-Bonds.-Where a n  industrial corporation has 
amended its charter under our general laws, ch. 22, art. 2, passed in pursuance 
of our Constitution, Art. VIII, sec. 1, etc., and thereunder issues stock preferred 
orer the common stock as  to dividends, and the distribution of its assets in case 
of dissolution, the purchasers of such preferred stock can acquire no lien su- 
perior to that of a mortgage bond regularly issued by the corporation, whether 
such mortgage lien were created before or after the issuance of the preferred 
stock. Ibid. 

5. Corporations - Deeds and Conveyances - Seal - Evidence - Xonsuit - 
Trials.-Where a conveyance, purporting upon its face to have been signed by 
the proper officers of a corporation, is  introduced in evidence with the corporate 
seal attached, the affixing of the seal is prima facie evidence, though not con- 
clusive, that it had been signed by the persons in the capacity designated: and 
xvhen the validity of the conveyance is attacked upon the ground that the persons 
whose names appear thereon are not the proper officers, a judgment a s  of non- 
suit is improvidently allowed, especially, a s  in this case, when there is other 
evidence tending to show that the proper officers of the corporation had signed 
as indicated and recited in the conveyance. Lumber Co. v. Lumber Co., 237. 

CORPORATION COMRLISSION. 

See Appeal and Error, 1, 3, 35 ; Municipal Corporations, 16; Railroads, S. 

1. Corporation Commission - Corporations -Rates of Charges - Tolls - 
Statutes.-Including public-service corporations furnishing its customers elec- 
tricits for power, etc., the Corporation Commission is  authorized by statute to 
fix just and reasonable rates or charges, and when these rates a re  so fixed, other 
or lower rates are  to be deemed a s  unjust and unreasonable. C.8. 1038, 1W6-7-8. 
1083-90, 1097, 1100. Corporation Com. v. Mfg. Co., 17. 

2. Corporation Commission - Rates - JurisdictionJudgments-Orders.- 
When the Corporation Commission has finally established, under the provisions 
of the statute. rates to be charged by a public-service corporation for furnish- 
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ing electrical power, the rates are coextensive with the State's jurisdiction and 
territory, and conclusively bind all corporations, companies, or persons who are 
parties to the suit and have been afforded an opportunil-y to be heard. Ibid. 

3. Corporation Conzmissio?~ - Corporations - Rates of Charges -Police 
Powers-Contracts-Constitutional Law.--The authorit:; conferred upon the Cor- 
poration Commission to establish reasonable and just rates of charges by a 
public-service corporation for furnishing to its customers electrical power come 
within the police powers of the State, and contracts 1)reviously made a r e  sub- 
ordinate to the public interest that such rates be reasonable and just, and afford 
the corporation supplying the service a safe return upon its investment, having 
proper regard to the public interest that plants of this character should be 
properly run and maintained. Ibid. 

4. Same-Conzmerce-Statutes.-While the genere.tion of electricity in an- 
other State when transported to purchasers in this State may be regarded a s  
interstate commerce, its distribution and sale here is local to the State, per- 
mitting the Corporation Commission to establish a just and reasonable rate of 
charges in conformity with the statutory powers, there being no interfering act 
of C'ongress relating to the subject. C.S. 1066. Ibid. 

5. Corporation Commission. - Statutes - "Transportation"-Distribution- 
Words and Phrases.-The word "traffic," used in our statute to confer upon the 
Corporation Commission the authority to establish just and reasonable rates of 
charges by certain public-service corporations, includes the transportation and 
also the sale and distribution of the commodities affected. C.S. 1066. Ibid. 

6. Corporation Commissiow - Corporations-Rates of Charges-Valuation 
of Plant-Evidence-Tax Valuation.--Under the provisions of our valid statutes, 
C.S. 1068, the Corporation Commission, in flxing a reasonable and just rate of 
charges for public-service corporations, may make a fair estimated value of the 
property presently used, and in relation thereto consider the tax valuation of 
the plant: Held, under the facts of this case, an exception was untenable that 
the rate fixed was upon the basis of the tax valuation alone. Ibid. 

7. Corporation Conmission - Rates of Charges -- Orders -Judgments - 
Maximum and Uinimunz Rates.-Upon the principle that a finding of fact should 
be determined according to the law and evidence in the case, i t  is held herein 
that the word "maximum," used in the order of the Coi-poration Commission for 
fixing the rates of charges allowed to the petitioning public-service corporation, 
was not intended to mean that a descending rate therefrom was to be allowed 
under the contract set up  by the customers or users, but to distinguish it from 
the word "minin~um," which also was ust'd in  reference to the subject. Ibid. 

8. Corporatio~ Comntission-Findhgs--Judgments-Orders4 Rates- 
Inferences-Upajust Rates.-Under our legislation pertinent and the facts pre- 
sented by the record on this appeal, the finding by the Corporation Commission 
that the rates designated by it are  reasonable and just, include a finding that 
all other rates are unreasonable and unjust. Ibid. 

9. Corporatiota Commission -Railroads - Order.3-Statutes-Appeal-E~- 
ceptions-K'aiver.-Where, according to the statute applicable, the citizens of a 
town have petitioned the Corporation Commission to wquire two railroad com- 
panies to erect a union station a t  a junction, and after due hearing and in- 
vestigation the commission has entered an order requiring the railroad companies 
to erect the station, from which no appeal was taken; rind a t  the request of the 
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companies based on conditions growing out of the World War, the commission 
has suspended the effect of its order for several years: Held, the order preri- 
ously entered by the commission was one authorized by valid statutes (C.S. 
1041, 10421, and complete and final in its effect, requiring a n  exception entered 
within the statutory time to hare the matter reviewed by the Court, and the 
action of the commission in suspending the time of the operating effect of the 
order, a t  the railroads' request, and in consideration of their financial condi- 
tion under the circumstances, until such time a s  these conditions were found 
by it to have so changed as  to make the order unoppressive, was not of such 
character as  to gire the railroad companies the statutory right of excepting 
and appealing from the date of its effectiveness, or relate back to the filing of 
the original order: and held further, under the facts of this appeal the railroad 
companies had waived their right to have the order reviewed by the Court. 
Corporation Corn. v. R. R., 435. 

10. Corporation Conzmission - Railroads - Statutes-Remedial Statutes.- 
C.S. 1041, 1042, conferring authority upon the Corporation Commission to com- 
pel railroad companies to erect stations upon a single line of road, and union 
stations a t  junctions, etc., a re  of a remedial nature, and will be liberally con- 
strued by the courts in fa ror  of the exercise of the authority conferred. Ibid. 

11. Corporation Commission-Orders-Final Judgments-Mandamus-Rail- 
roads-Statutes.-Where the Corporation Commission has ordered two railroad 
companies to erect a union depot a t  a junction after a hearing upon the peti- 
tion of the citizens of the town, and the railroads hare lost or waived their 
statutory right to appeal, such order is regarded as a flnal judgment, and 
mandamus proceedings to compel the enforcement of the final order upon fail- 
ure of the railroads to except and appeal therefrom is  the remedy authorized 
by the statute applicable. C.S. 1103. Ibid. 

12. Corporation Cornmission-Railroads-Statutes-Mandamus-Recordari 
-Actions-Con.solidated Actioas.-Where the Corporation Commission has or- 
dered two railroad companies to build a union station a t  their junction, and 
upon the failure of the railroad companies to except and appeal to the courts 
under the requirement of the statute, the commission has afterwards refused 
to send up  its record to the courts, and the railroad companies have applied to 
the Superior Court for a recordari, when proceedings for mandamus brought by 
the commission to enforce its order is therein pending: Held, the proceedings 
under the provisions of the statute should be entitled "State ex rel. Corporation 
Commission against the railroads so acting," etc., and the two causes may be 
consolidated or heard together on appeal to  the Supreme Court, the decision 
of the one depending upon the decision of the other. Ibid. 

13. Corporation Commission-Courts-Records-Appeal-Exceptions-Stat- 
utes-Railroads.-The Corporation Commission is a court of record, C.S. 1023. 
and i t  must appear thereon that a railroad company claiming an exetnsion of 
time to file exception to the commission's order has done so, and no alleged 
parol agreement for an extension of time will be considered. Ibid. 

14. Corporation Commission - Railroads-Orders-AppeaGXotice of Ap- 
peal-Agreements.-The statutory notice of an appeal by a railroad company 
from an order of the Corporation Commission is mandatory and cannot be ex- 
tended by the consent of the parties of record. Ibid. 
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CORRECTION. 

See Equity, 1, 2 ;  Instructions, 10. 

1. Correction of Instruments - Negotiable Instruments -Endorsements- 
Mutual Mistake-Refomtation.-In an action by the holder of a note against 
an endorser i t  may be shown by the defendant that th~e plaintiff had acquired 
the note upon the distinct agreement that it was to be without recourse on him, 
and by the mistake of the parties it had been endorsed tly him otherwise. McRae 
v. Fom, 343. 

2. Sanle-Iizstructioizs-Suflciency of Proof-Eqwty.-Where the endorser 
on a negotiable note defends an action thereon by the holder, on the ground 
that the latter was to accept the note "mithout recourse," and by nlutual mis- 
take he had otherwise endorsed it  by writing his name on the back thereof, and 
the character of his evidence is fully sufficient to sustain his defense, a charge 
of the court is not error to the plaintiff's prejudice, that the burden is on the 
defendant to show his defense by "clear and convincing proof," when taken 
with the other relevant portions of the charge, construed as  a whole, his lan- 
guage necessarily implied, and the jury must hare so understood, that it  re- 
quired proof that was "cogent" or "strong," etc. Ibid. 

CORROBORATION. 

See Claim and Delivery, 1 ;  Evidence, 29; Criminal Law, 24. 

COSTS. 

See State's Land, 1 ; Municipal Corporations, 30. 

COUNTS. 

See Criminal Law, 11 ; Intoxicating Liquors, 1, 8 ; I~tdictmen~ts, 3 ; Verdicts, 6. 

COUNTIES. 
See Highways, 1, 5. 

COUR'PS. 

See Roads and Highways, 1 ;  Actions, 3, 5 ;  Evidence, 6, 21; Verdicts, 4 ;  
Probate, 1, 2, 5 ; Judgments, 2, 7 ;  Mamlamus, 2 ;  Jury, 2 ; Pleadings, 5, 12; 
Venue, 2 ; Appeal and Error, 23, 33 ; Husband and Wife, 1 ; Discovery, 1 ; Trials, 
1 ; Corporation Commission, 13 ; Estates, 1% ; Summons, 2 ; Constitutional Law, 8 ; 
Criminal Law, 3, 22 : Intoxicating Liquors, 2. 

1. C o u r t s J u r i s d i c t i o ~ u s t i c e s '  Courts.-An action against a debtor and 
the alleged fraudulent purchaser of his goods and effects used in his business, 
a s  to the latter is not an action founded upon contract, and for the recovery 
of personal property or damage of concession thereof a justice of the peace 
had no jurisdiction when the sum of $125 is the amount involved. Orocery Co. v. 
Banks, 149. 

2. Same-Superior Courts-Fraud-Equities.-The court of a justice of 
the peace is without jurisdiction to affirmatively adminkter a n  equity; and where 
the plaintiff has a cause of action at  law against one of the defendants, coming 
within the jurisdiction of the justice's court, and seeks an adjustment of an 
equity founded on alleged fraudulent transactions wi~:h the codefendants, his 
having brought his action in the Superior Court is the choice of the proper 
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jurisdiction, and the granting by the judge of the Superior Court of the de- 
fendant's motion to dismiss for the want of jurisdiction in that court is errone- 
ous. Zbid. 

3. Same-Code ProcedureJfultiplicit1~ of Suits.--An action to set aside 
a sale of partnership assets by a solvent to an insolvent partner. and a sale 
to another as  void against o w  statute regulating sales of merchandise in bulk, 
involves an adjudication upon an equity that is not cognizable by a justice of 
the peace, but only in the Superior Court, where alone the property can be fol- 
lon-ed and the full rights of the parties administered, and this is in conformity 
with our Code Procedure requiring that all rights should be adnlinistcred in one 
action, or suit, and a multiplicity of suits should be avoided. Zbid. 

4. Courts -Jurisdiction - Superior Courts-Equities-Latc-dudg111ents- 
Remedies.-Under our Code and Procedure the Superior Court has cognizance 
of both the legal and equitable remedies, and a creditor may join in one action 
a proceeding to recover a judgment for the amount of his debt, and another to 
subject property fraudulently disposed of by his debtor, to the payment thereof, 
and also may enforce his judgment by mandamus in proper rases: and he is 
not required as a prerequisite to the enforcement of his equitable rights that 
he must have first obtained his judgment in  a separate action. Zbid. 

5. Courts - Instructiofls -Expression of Opinion - Statutes - Ecidc?lce- 
Appeal aud Error.-Where the evidence upon the trial is permissible of more 
than one construction or different inferences may be drawn therefrom, per- 
emptory instructions directing a verdict thereon in favor of either party to 
the controversy is an expression of an opinion thereon by the trial judge, for- 
bidden by our statute, and constitutes reversible error. C.S. 5M. R. R. t-. Lumber 
Go., 227. 

6. Same - Go~ernment - Railroads-Embargo.-Where there is evidence 
tending to show that one authoritative division of the United States Railroad 
Administration during Government control had laid an embargo on shipments. 
and there is also evidence that the shipment in question was for Government 
purposes, and should have, a s  an exception, been received and shipped by the 
initial carrier under a special permit of another authoritative division of the 
administration, with further evidence that the cars had been placed and partially 
loaded for shipment before the special permit had been recalled: Held, a per- 
emptory instruction in favor of the railroad administration on the issues as to 
whether it had lawfully refused to receive the shipments tendered, is in con- 
travention of our statute forbidding the trial judge to express his opinion to 
the jury upon the weight or credibility of the evidence. C.S. 6M. Zbid. 

7. Courts-Criminal Terms-Motions in Civil Actions-Totice-Dismissal 
-Statutes.--It is required by the provisions of our statute, C.S. 144, that due 
notice be given of motions in civil actions to be heard a t  a criminal term of 
court. and where the movant has failed to give the statutory notice of his mo- 
tion, and the Superior Court judge has ordered a dismissal of the action. the 
judgment will be reversed on appeal. Dawkins 2;. Phillips, 608. 

COVENANTS. 
See Landlord and Tenant, 1. 

CREDITORS. 
See Trusts, 4. 
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CRIMINAL ACTIONS. 

Criminal Actions - Instruction's - PrejudiceInto;cicating Liquors-Spirit- 
uous Liquors.-An instruction upon a trial for violating our prohibition laws, 
that i t  required no more evidence to acquit or convict than in any other criminal 
action, i s  in effect a caution to the jury not to be prejucliced in an action of this 
kind, and is not erroneous. i3. v. Foster, 675. 

CRIMINAL INTENT. 

See Intoxicating Liquors, 5. 

CRIMINAL LAW. 

See Constitutional Law, 11 ; Forgery, 1 ; Obstructing Justice, 1 ; Indictment, 
1 ; Instructions, 13; Larceny, 1, 2 ;  Appeal and Error, 41, 48; Homicide, 1, 2 ; 
Intoxicating Liquors, 1, 5 ; Jury, 1 ; Evidence, 29. 

1. Criminal Law-Fact That One Application fov Certiorari Was Desig- 
~ a t e d  a Motion and Another a Petition Xot Material.--Where two applications 
for certiorari to a county court to remove into the Supreme Court a judgment 
and proceedings by which the applicant was held to work on the roads for 
drunkenness were filed, the fact that one application y a s  designated as a peti- 
tion and the other a s  a motion was not material, since i t  related to the form 
and not the substance of the application. 8. v. Phillips, 614. 

2. Criminal Law-Certiorari to Review Judgment That Accused Work 
Roads Not so Irregular as  to Require Dismissal.-Where a judgment was that 
the accused should be required to work the roads for six months if again found 
drunk within the county, and that  the clerk of the Superior Court and the 
sheriff should execute the sentence upon information that the accused was again 
drunk in the county. a proceeding by certiorari to review the judgment and pro- 
ceedings thereunder by which the accused was held to work the roads, instead 
of appealing in the usual way, was irregular, but not enough so as  to warrant 
a dismissal. IMd. 

3. Criminal Law-On Ordering Emecution of Suspended Sentence, Hearing 
Shnuld be Had b y  Court as  to Violation of Conditions.--Where a defendant was 
given a suspended sentence of six months work on the roads for drukenness 
on plea of guilty, an allegation by the State that the condition of suspending 
the sentence that defendant should not become drunk in the county again was 
broken, and asking enforcement of the sentence, the judge should hare  required 
the defendant to appear for inquiry, and, on finding the allegation true, should 
have stated his finding in the record, and enforced the sentence or hare taken 
such other course as his finding justified. Ibid. 

4. Criminal Lato-Accused, Imprisoaed Illegally for Violation of Condi- 
tion of Suspended Sentence, Not to be Discharged.-Where a person was im- 
prisoned illegally by action of the clerk of the court for violating a condition 
of a suspended sent~nce, in pursuance of such power $:ranted the clerk in the 
sentence, he will not be discharged, but will be released on giving bonds to 
appear for a hearing before the trial court as  to whether the condition was 
violated. Ibid. 

5. Criminal Law - Sentence of Imprisonment in Excess of Legal Time 
Held Not to Entitle Prisoner to Discharge.-Where a prisoner was given a sus- 
pended sentence of six months work on the roads for drunkenness, and on 
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violation of a condition that he should not get dmnk in the county again was 
illegally imprisoned by the clerk of the court in pursuance of the suspended 
sentence, the fact that such sentence was contrary to Public-Local Laws 1913, 
ch. 775, as amended by Public-Local Laws 1917, ch. 663, restricting the penalty 
to a term of 60 days, does not entitle the prisoner to be discharged, but the 
case brought up on certiorari will be remanded so that he may be resentenced 
according to law. Ibid. 

6. Criminal Law-Excluding Evidence of Statement of Victim's Wife. 
Alleged as Made on Recognition of Husband's Knife, Held Not Emor. In a 
prosecution for assault with a deadly weapon, where defendant claimed that, 
a t  the time he struck prosecuting witness with a pick-handle, he was acting in 
self-defense, witness having a knife in his hand and advancing on him. the 
State's evidence tended to show that witness had no knife, there was no error 
in  refusing to admit evidence that a t  some time after the assault wife of wit- 
ness, when handed a knife, exclaimed, "Lord, that is Herbert's knife" (witness's 
name being Herbert), where an appreciable time had elapsed after the assault 
before the remark was made, and it was not part of the res gesta, nor did the 
evidence show clearly that witness heard the remark. 8. v. Butler, 625. 

7. Criminal Law-A Charge is to be Taken as  a Whole.-A charge is to be 
taken a s  a whole, and not broken up into disconnected and desultory fragments, 
and thus considered. Ibid. 

8. Criminal Law-Charge to be Considwed as a Whole.-In a prosecution 
for assault with a deadly weapon, where defendant claimed he acted in self- 
defense, prosecuting witness having a knife in his hand and advancing on him, 
where the inference from the charges were that the jury should first inquire 
whether the assault was made in self-defense or whether unlawfully and wrong- 
fully, and if they found that it  was made in self-defense, to acquit, but, if not, 
they should further inquire as to whether defendant had committed an assault 
with intent to kill, an instruction that if they found that defendant assaulted 
witness with a deadly weapon, and that he did so without intent to kill, to 
return a verdict s i m p l ~  of Oilty of an assault with a deadly weapon, and not of 
one with an intent to kill, was not intended to be segregated from the rest of the 
charge, and was not misleading. Ibid. 

9. Criminal Law - Actions - Consolidation - Indictment.-The court may 
order the consolidation of several indictments against the same defendants 
into one indictment with separate counts as to each offense charged, where 
all of the counts are for the commission of felonies, or a r e  all for the commis- 
sion of misdemeanors. 8. v. Lewis, 640. 

10. Same-Statutes-Misdemeanors.-C.S. 4171, changes the offense of a 
conspiracy committed with deceit and fraud formerly punishable by imprison- 
ment in the penitentiary into a misdemeanor, although the punishment is more 
severe than that prescribed for a misdemeanor a t  common law. C.S. 4173. Ibid. 

11. Same-Counts4oinder.-Different counts relating to the same trans- 
action, or to a series of transactions tending to one result, may be joined in one 
indictment of the same defendants, although the offenses are  not the same grade, 
provided the distinction is observed relating to felonies and misdemeanors. 
Ibid. 

12. Same - Misjoinder - Multiplicity.-Where there is conviction under 
counts of an indictment with evidence sufficient that the two defendants were 
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guilty of the offense charged, one as  principal and the other as  accessorr, and 
the jury has returned a verdict of guilty on each of the counts, each of the de- 
fendants is equally guilty; and the exception for misjoinder or multiplicity on. 
the ground that one count was solely against one of the defendants is untenable.. 
Ibid. 

13. Crimiwal Law - Accessory - Conspiracu - Indictment-Evidence-In-. 
structions-Trials.-Where there are counts in an indictment charging that t h e  
two defendants had conspired together to commit the crime alleged, and t h e  
evidence tended to show that each was guilty or innocent of the conspiracy, 
a n  instruction is proper that if the conspiracy is estabhhed they both must b e  
found guilty. Ibid. 

14. Criminal Laic; - Evidence-Dying Declarations--Constitutional Law.- 
The principle upon which dying declarations may be received in evidence im 
criminal cases is not in violation of the defendant's con~:titutional right to cou- 
front his accusers, as  they have been admitted from ne1:essity. S. v. Williams, 
643. 

16. Criminal Law - New Trials - Newly Discoveved Evidence.-Another 
trail for newly discovered evidence will not be granted in a criminal case, o r  
a motion therefor sustained by the court, on the sole ground that some of t h e  
witnesses had since changed from their evidence given upon the trial. Ibid. 

16. Criminal Law-Witnesses-Accomplices-Znfuewce of Sheriff-Appeat 
and Error-Objections and Exceptions.-Where there is evidence that the de- 
fendants and another had accomplished their common purpose in killing the  
deceased, for whose murder the defendants are being tried, and there is  eri- 
dence of the other person, theretofore convicted of the murder, that tends 
mainly, with dying declarations of the deceased, to convict the present defend- 
ants of the murder charged, the objection that this witness was peculiarly under 
the influence of the deputy sheriff in whose custody he had been placed while 
attending court, should be taken advantage of, if tenable, before the trial 
court, and will not be entertained when taken for the first time in the Supreme 
Court. Ibid. 

17. Criminal Lam-Statutes-Prospective Effect-Pvior Offense-lntoxicat- 
ing Liquors-Spirituous Liquors.-Where the defendant is being tried under a 
criminal statute, in this case relating to the prohibition law, he may not be 
acquitted under the provisions of a later prohibition statute, in effect from and 
after its ratification, when the offense charged was committed before that time. 
S. v. Foster, 675. 

18. Crinzinal Law -Indictment - Rape - Evidence-Verdict-Degree of 
Crime.-An indictment for a certain offense against the criminal law includes 
all lesser degrees of the same crime, known to the law; and conviction may be  
had of the lesser offense when the charge is inclusive of both, C.S. 4640; there- 
fore, on an indictment for rape, when the crime charged includes an assault 
against the person, and other lesser crimes, the jury may acquit of the felony 
and find a verdict of guilty of a n  assault should the evidence warrant such 
findings. C.S. 4639. S. 2;. Williams, 685. 

19. Same-Znstructions-Appeal and Error.-When upon a trial for rape 
there is evidence that the defendant accon~plished his purpose by overcoming 
the resistance of the prosecutrix by force and coercing her, with the use of a 
pistol, to submit to his embraces, i t  is the duty of the court to charge in favor 
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.of the defendant when there is supporting evidence as  to the lesser degrees of 
the crime i .  e., assault with intent, assault with a deadly weapon, assault upon 
a female, etc., and his failure to do so upon defendant's request or otherwise 
constitutes reversible error. C.S. 4639, 4640. Ibid. 

20. Same-Prejudicial Error.-The error of the judge in failing to charge 
with suyporting evidence, upon the lesser degree of the crime of rape, under 
a charge thereof in the indictment, is not cured by the verdict finding that the 
defendant was guilty of the greater degree of the crime charged in the in- 
dictment. C.S. 4639, 4640. Ibid. 

21. Criminal Lau-Principal and Surety-Appearance Bond-Liability of 
Suretu.-The liability of a surety on the appearance bond of a defendant bound 
over to the Superior Court upon order of a municipal court in a criminal action, 
is a continuing obligation from which neither the principal nor his surety is 
reliered until the cause is finally disposed of or they are discharged by order 
of court. S. 2;. Hutchins, 694. 

22. Same - Defendant's Duty to Docket Appeal - Court's Jurisdiction.- 
Where the defendant in  a criminal action has been bound over to the Superior 
Court for trial, to which he has appealed, it is his duty to hare his case dock- 
eted as the next criminal term of the Superior Court, a t  which it is due, and 
where he has failed to do so, and the case, subsequently docketed, comes up a t  
a subsequent term for trial, the matter not being juridictional, the surety on 
the appearance bond remains bound thereon until he is released by final judg- 
ment or discharged by order of the court. Ibid. 

23. Criminal Law - Incendiary - Fires - E~idence-Questions for Jury- 
Nonsuit.-Upon a trial of defendant for setting fire to and destroying his stock 
of merchandise, there was evidence tending to show that the corporation of 
which the defendant was largely the owner was heavily indebted and insured, 
and that the fire had occurred about 10:30 p. m. shortly after the defendant 
had been in the store; that the firemen found the store locked, and that no en- 
trance had been forced except those they had made to enter to fight the fires, 
and that the merchandise had the odor of kerosene which the defendant could 
not explain, etc.: Held, sufficient unon which to deny the defendant's motion as 
of nonsuit, and to take the case to the jury. S. v. Edmonds, 722. 

24. Criminal Law - Ecidence - Corroboratit.e Evidence. - Where, upon a 
trial of defendant for setting fire to his own store to get the insurance thereon, 
there is conflicting evidence of the qnantib of the merchandies in the store 
s t  the time of the fire, and the defendant has become a bankrupt. it is com- 
petent for the solicitor to ask the defendant what had become of the stock of 
goods with reference to the bankruptcy, for the purpose of impeaching his testi- 
mony. Ibid. 

25. Criminal Laro-Evidence-Motive-Ide?~tificatiolhile motive for 
the commission of a crime is not necessary to be directly proved, the existence 
of the motive may be evidence to show the degree of the crime, and the identity 
of the culprit. Ibid. 

26. Criminal Larcs-Bills and Xotes-Alteration-Forgery-Znstructios- 
Presrrtnptions-Evidencp-Reb21ttal.-Where there i s  evidence that the one in  
whose possession a promissory note had been given, forged the payee's name 
thereon and had it discounted a t  the bank, and used the money thus obtained, 
an instruction that if the jury so found the facts beyond a reasonable doubt, 



INDEX. 

CRIMINAL LAW-Continued. 

it  would raise a presumption of the defendant's guilt in forging the name of' 
the endorser and altering the note, which the defendant. was required to rebut, 
is not erroneous. S. v. Patterson, 129 N.C. 566, cited and applied. S. v. Jestes, 
735. 

27. Criminal Law-A~sault-Secret Assault-EljidcuzceAppeal and Error 
-Prejudicial Error-New Trials.-Upon l.he trial for a secret and felonious. 
assault, there was testimony by the prosecutor that while he was plowing his 
field he had been struck by several spent; No. 4 shot, evidently fired from s 
clump of pines, from which powder smoke issued, whweupon he went to his  
house and returned with his gun; and for the defendant, a lad, that he ha& 
nttempted to shoot a dog about a t  this location. supposing i t  to be mad, accord- 
ing to instructions theretofore given him by his father, which was strongly 
corroborated and not contradicted, and did not know he had accidentally shot 
the prosecutor until he saw him returning with his gun, and was then afraid 
to tell him of his attempt to shoot the dog, and in consequence of this fear h e  
had left home for several days, when he returned and gave himself up to t h e  
officer of the law. There mas little or no motive shown for the shooting: Hem, 
the testimony of the prosecutor that the boy's father had offered him money not  
to prosecute his sou was rerersible error. there being no suggestion that i t  
was made in the presence of the son or with his knowledge; and further held, 
the whole evidence was scarcely sufficient for conviction. S. v. Goode, 737. 

28. Crinzinal Law - Tobacco Barns - Rumi~lgs - h'tatzites-Foot Traclis - 
Evidence-Identification.-Upon the trial for the nnlamful burning of a to- 
bacco barn, C.S. 4244, there wns evidence tending to show the foot tracks of 
the accused and another a t  the barn, discovered after the fire; that these two 
were seen by several drinking together during the night in question, and they 
were traced b~ their tracks to a mill that had also been fired the same night; 
that previously the accused and his companion said that the prosecutor was 
responsible for the breaking up of their illicit still by the &cers a t  a prior 
time, and that they would get even with him. There was further evidence 
that a witness saw the accused and his companion together about 12 :30 a. m. a f  
the night in question, and after letting them pass, examined their tracks a n d  
found them identical with those traced from the barn destroyed : Held, sufficient 
of the accused's motive in burning the barn and of his identification as  t h e  
one who set it  afire, and to refuse a motion as  of nonsuit; and the evidence 
of the tracks, etc., to the mill was not objectionable a s  tending to show his  
guilt of a different offense than the one charged. 8. v. Griflth, 766. 

29. Criminal L a x  -Evidence - Appeal and Error - Where there is evi- 
dence tending to show that the defendant indicted foi. the unlawful burning 
of a tobacco barn, and another, were seen drinking together on the night in 
question, each participating equally in the commiwion of the unlawful act, i t  
is competent to show that thereafter his companion had fled the State to avoid 
arrest and trial. Ibid. 

30. Criminal Lazo-Indictnzent-Evidrnce-Fatal V'lriation-Second Dldict- 
merit.--Where there is a fatal variance between the charge in the indictment 
and the proof, as to the ownership of a stolen article, a conriction of the defend- 
ant may be had on another indictment properly charging the ownership of the  
stolen article. S. v. Hwbert, 761. 

31. Criminal Law - Intoxicating Liql~or - Evidence -Circumstances.-Upon 
the trial of defendant for having intoxicating liquor in his possession for the 
purpose of sale, testimony of a witness that defendant had come to his store 
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smelling strongly of whiskey, and seemed nerrous, is not objectionable when i t  
is  a circumstance in the chain of evidence sufficient to cu)nvict him. S. c. 
S p e m w ,  765. 

32. Crin~inal LUK-Concculed Tlieapofzs-E~ideme--I~tcrinzi~mtor Ectdence 
-Corwtitutional Law-It  is  not in contravention of the provisions of our Con- 
stitution for the  State to require a defendant on trial for carrying a concealed 
weapon to  testify ~ h e t h c r  lie had i t  in a holster on tlie occasion concealed under 
%is a r m  when the defendant had taken the stand t o  testify in his own behalf, 
t h e  law as  to self-incrimii~atory evidence not applying under the  circumstance.;. 
I b i d .  

33. C~inzinal La tc.-Ruideltcr-dd~nissiot~s-Znstrtirt. - Ccmtentimzx. -- I t  
is  not error for the trial judge to recite in his instnwtions to the jury a s  a 
contention of the State ail admiss io~~  made by defendant that he  had carried a 
concealed weapon, upon his trial for that  offense. Ibid.  

34. Criminal Law--ConccaZed Weapons-Evidewce-Statzite8.-mme is not 
t h e  essence of the offense of carrying a concealed weapon, and i t  may be shown 
a t  a l rer ious  time to that alleged in the bill. C.S. 4625. Ibid.  

CROPS. 

See Evidence, 3 ;  Mortgagnr and Mortgagee, I .  

CROSS-RSA2rIIS;ITIOS. 
See False Arrest, 2. 

CROSSISGS. 

See Mandamus. 1 ; Segligence. 14 ; Railroads, 6. 

C r R h T I V E  STATUTES. 

Pee Statutes, 7. 

CUTTING TIMBICR. 

See Equity, 3. 

DAJIAGES. 

See Municipal Corporations, 2, 18, 21 ; Infants. 3 ;  ,4ctions, 1; Bills and 
xutes. 3 : Evidence. 3 : False Arrest, 2. 3 ; Gtrvernnient, 3 ; Monopolies, 3 ; Na\-  
igable Waters, 1 ; Bills and Soter. 8: Landlord and Tenant, 1 ; Waters, 1 : Con- 
tracts. 6 ,  6, 7, 9. 

1. Dan~agcs-Cont~ arts-l'ortu-Co11aeq11~ n t ~ a l  Dnmaqes.-Where the plain- 
tiff claims damages in his action for breach of con t r~c t ,  those recoverable a re  
such au n e r e  within the reasonable contemplation of the parties a t  the time the 
same was made; and if for a tort thereafter connnitted arising from the con- 
tract through the tlefendailt's negligence in the performance of a public duty i t  
owed the plaintiff', the damages recovemble for tlie tommission of the  tort a r e  
such a s  Tvere the direct conwluences thereof. 311d bwli consequential damages 
a s  may be reasonably and ordinarily expected to rewl t  from the tort a t  the 
time it was  committed, under conditions tha t  afforded the defendant a fa i r  and  
reawnable o~~por tuui ty  of  voiding or preventing the additional damages claimed. 
Ga~tscli u Davis, 153. 
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2. Rnnze-RniIrond-Trait? Cont,cctiowt-A passenger on a railroad train. 
with ticket purchased to destination on the same road, may not recover dam- 
ages for failure to reach her destination in time to be with her father at  her 
stepmother's burial, caused by her missing the usual connection en route, and 
her father's temporary absence from home when she arrived when such conue- 
quences mere not made known by her to the defendant's agent a t  any time he- 
fore the injury complained of occwrred. Ibid. 

3. Same-Actual Damages-Additional Expe??se.-:[n this action by the 
plaintiff to  recorer damageu caused by the defendant railroad company by de- 
laying the arrival a t  destination of the plaintiff. a passenger on its train, by i t s  
failure to make its usual connection a t  a station rn rovte: Held, the plaintiff 
can only recover, as  danlages for the defendant's default in making the connec- 
tion, such additional cost of the trip as  she may thereb!. reasonably hare been 
required to pay. Ibid. 

4. Damages-Difnintction-Dt~t~/ of Ptcrty Damngea' - Cio~ernment - Rail- 
voade-Election of Rewcdic8.--Where a shipper has loaded a carload shipment 
during an embargo placed on shipments during Government control of railroads, 
and defends the action of the adminiqtration to recorer demurrage charges, etc., 
upon the ground that he had the right to ship under a special permit, and al- 
leges a counterclaim for damages, he may not snrcessfully contend that the 
plaintiff should have unloaded the car and have n1inimir:ed the damages, when 
he had forbidden the plaintiff' to enter the car and prevented its doing so, hav- 
ing elected to stand upon his initial rights. R. R. r .  LfrnfLo. Go., 228. 

DEATH 
See Wills, 2. 

DEBT. 
See Highways. 3. 5. 

DEBTOR -4ND CREDITOR. 

See Corporations. 1: .Issignment for Creditors, 1 

DECEDENT. 

See Vendor and Purchaser. 1. 

DECEIT. 

See Fraud. 1 : Infants. 2 : Process, 1 ; Indictment, 1. 

DECISIONS. 

See Appeal and Error, 12. 25. 

See needs and Conveyances, 4. 
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DEEDS AND COSVBTASCES. 

See Estates. 1. 13 : Evidence. 10 : Wills, 1, 2 : Advancements, 1 ; Allpeal and 
Error .  8. 13 : C'orpnrat~on\. .? : Equity, 1, 2 ; Fraud. 2 ; Mortgagor and Mortgagee, 
1 ; Tlu'ts. 1 ; Equity. 3. 

1. Uccd.u alril Co?rrr~r/a11cc~s-3furtqa~cs-I.'o1'1~~Io~~1i1'~-E.~tope-Patiu - 
Pt-irtt!~-Strcr)lqe~~~.-The owner of lands subject to mortgage conveyed his 
e lu i ty  to his mife and children, reierring a life estate. The uiortgage was fore- 
clmed and the pnrc~h:rs~r snL)~eqnently conleyed the land to the original owner 
f o r  a full considemtion and nithout collusion or f raud:  Ilcld, the  original onner  
later acquired title tliroug11 an indel~endent source, and there was no element of 
estoppel by his deed to his wife and children against his later conveyance to 
m i ~ t l i e r  under \vlion~ l~laintiff dvrires title: and thc pnrchnser a t  the tore- 
closure sale n a s  a stranger to the tmner's prior conveyance to his wife and 
children. Jacliso?~ 1'. lfills. .iX. 

2. Deeds a ~ l d  Cott cc'~/u~tccs-lir icn t-It~t~~rprefatio)i-~4rtz bigu itie8.-By the 
modern rule<, technicalitiei and the placing of the formal parts of a deed niuqt. 
in  their interpretation. g i ~ e  ~ v a y  to  the intent of the partie< ;~~ce r t a ined  from 
the lnnguage of the  entire imtrnment. and where the intent is in donbt. rewrt  
m a r  sometimes be had to e~ t r aneons  circunlstdnces wrronnding the twtator  at 
the time of the execution of the instrument. Ncalrtll I-. Hull, 80. 

3. Rame-Fo?mcrl I ' a r teCnnre~i i? iq  and Hahc~~drtrtr Clauses.-Under the 
rule interpreting a deed so t h ~ t  the  intent of the partie- shall prevail :is gatll- 
erect from the language of the entire instrument. the importanct~ forn~erly at- 
tached to the formal 11arts giring significance to their placing in tlie instrmnent, 
etc.. nlust be subordinated to this intent \\lien ~ ~ r o p e r l y  nscertained: and 
where, from the hahcndro~r. construetl nit11 the c~onreyancing clause, this dorn- 
lnant  intent clearly alllrears, it   ill be gi\en effect. Ihitl. 

4. Sanze-Reprtq~rcrnt Clarucs-Title - Fcc Siwplc - Defeaxihlf Fee - Ik 
Dolrrs-8faf1ite.u.-In the conrryxncing part  of ;I deed an  estate to the grantor's 
gmndsun "and heirs hg his mother and as.;igns." it appearing that a t  the  time 
the deed w a i  eaecn td  the grantor knew that only the qrandson could tnlie there- 
under:  and in the Irubcrrdrotr "to their only u w  and behoof forever" : Held ,  there 
is no rejngnancy between these clauses in the deed. and the intent was to con- 
vey a fee-simple title to the grandson. The> effect of the statute tle dnnis npon a 
fee conditional a t  'oninltrn law, and our  statute con\erting ;I fee tail into R fee- 
simple estate discussed by Adanis. J. Ihid. 

-7 Deeds atrd ('oil rc>r/c~~rr r 8-Reqistrcltiotr-170ti( c-Mot tqayr s-Jr~t70n~r~iit.s 
-Erccufiun-Ru1ca.-A sale of land under the execution of u judgment in the 
due course and practice of the court, and c.onrey;lnc.e to the purchacer a t  the 
sale. regular in for111 and hufficientls dewrihing the land, convey< the titltb sn- 
perior to that  of an  unregistered deed from the  judgment debtor to another. 
prel innsly made, no notice. lie\\ e ler  fornlal l~eing sufficient to ~ u p p l ; ~  that re- 
quired by registration : though a mortgage for the baimce of the purchase price 
hat1 been given hy tlie grantee of tlie debtor. and duly registered before the 
docketing of the jndgment. under the e ~ w n t i o n  of which the conveyance had 
h e n  made to the lmrclia.cr .kt the sale C S. 3309. :3:311. Tl-rrtrcu 2;. Hufhurn. 178. 

6. Dcrd.s arid Coi~r~t~~ja~~c~r~x-l'~tlc-l~~tro~~\-irrtri~t-Eci~~rr~ce.-~Vliere the 
queition of the interest of minore in the title to Iandq is involved in a snit to 
rwover damages for defmclantq' fraud and deceit in niisrepresenting that the 
fee+imple title waQ in hinr~elf. it i~ conrlletent for the minor to testify that slic 
b a d  depasitecl her check with the clerli of the court to redeem her interest, a s  a 
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fact accomplished; and error, if any, committed by t h ~  court in having pre- 
viously permitted her to testify as to her future intention to sue to recover such 
interest is rendered harmless. Currie c. Yalloy, 207. 

7. Deeds and C.oncclia?trcs-lost Deeds-Delicery-Registration--Title.- 
When a deed has once been delivered its subseqnent loss or destruction mill 
not divest the tible to the grantee. Pmc;crs I , .  ilfwrau, 336. 

8. Same-Ecitle??re.--If the original deed cannot be produced and it be- 
comes necessary to offer secondary evidence of its contents, such contents must 
be established by "first-hand knowledge" and not by testimony based upon state- 
ments made by third parties; and while such testimony ,when admissible is not 
required to be verbally precise, i t  must be entire as  to the substance of the ma- 
terial parts and its legal operation. Ibid. 

9. Deads a ~ ~ d  Conueua~zces-Developt~~~tit Cornpanres-Plats-Restrictions 
--Fee Simple-Title.-h land development company purchased a large acreage 
of lands in or adjoining a city, had the same platted into lots and sold and con- 
veyed them to variouq purchasers, in each deed reserving to itself all rights, 
privileges and easements upon the said property not exy,'essly granted, without 
uniform sche~ne of development by which any of the grantees could insist upon 
performance of any restrictions contained in the deed tc the other purchasers. 
the same not being for their benefit or in which they could acquire any right. 
The defendant entered into a valid and binding contract with the plaintiff t o  
purchase the absolute fee-simple title to several of these lots that the plaintiff 
had bought from the development company, to which the company executed its 
quit-claim deed, and the defendant set up the lack of plaintiff's title on the 
ground that there were restrictions in plaintifl's deed from the de~elopment 
company that only residences could be built thereon, etc. The judgment sustain- 
ing the validity of the plaintiff's fee-simple title was affirmed on appeal. Honacs 
Co. 2;. Falls Co., 184 N.C. 426. Snyder c. Heath, 362. 

10. D c ~ d s  and Conveuanccs-Contracts to Go~lcey-Description of La)&- 
Sutficitm~.--A contract to convey an established and known tobacco warehouse, 
by name, it "being the vendor's rarehouse and plant, meaning thereby the 
actual warehouse and storehouse, necessary equipment, furniture, fixtures, plat- 
forms, sidings. tracks." known as  the Farmers Warehouse. New Bern. N. C.. etc., 
etc., is sufficiently described and identified to ronstitute a binding agreement t o  
sell and convey, and is not unenforceable by reason of indefiniteness of identifica- 
tion, and when necessary and proper and otherwise enforceable, the courts will 
order a survey to be made in the enforcement of the contract in the vendee's 
favor. Tt'archozcse Co. I;. TT7archo?tse Corp., 518. 

11. Sanze - Statute of Frartds -- "Sijil~~d" - rSitbso%ed. -The statute of 
frauds requiring that contracts for the sale of lands, etc., to be enforceable must 
be in writing, does not require that the writing must be sulmribed by the parties. 
but only that it be signed, and where the description of the lands appears below 
their signatures, and i t  clearly appears that this was intended by the parties a s  
a part of the contract, it comes within the intent and meaning of the statute. 
Ibid. 

12. Deeds and Conve~ances-Contracts to Co?zvcll-Title-Encumbratices- 
"Ou%er"--Specific Perfol-nza?rce.-TVhere the parties to a contraot to convex 
lands recognize the existence of certain mortgage liens thereon, and with the 
vendor's knowledge of the amounts and provisions made therefor, agree to the 
conveyance of the equity of redemption, these encumbrances do not fall within 
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the principle that encumbrances in a substantial sum, unlino~rn to the rendw 
and indeterminate as to amount, mill avoid the contract as  to his rights; and 
where i t  is made to appear before a court of competent jurisdiction that the 
encumbrance immaterially exceeds the purchase price, or that full and adequate 
protection can be afforded, or that the rendee will get the title he has con- 
tracted to receive, fpecific performance will be decreed by the Court, with 
proper provision made for clearing the vendee's title; this being especially in- 
sistent where the ~ e n d e e  has gone into posqewion fully aware of the encum- 
brances and has bee11 exercising over the property full control as  owner. Ibid. 

13. Same-Fiies.-The owners of a  rareh house for the sale of leaf tobacco 
contracted to convey the same subject to enumerated liens thereon, with pro- 
vision that they should not exceed one-half of the ralne of the pro pert^ to be 
afterwards ascertained by a designated method. and the purchase price finally 
established was within an inappreciable amount of the encumbrances thereon. 
The lienors gale  assurance that they were at  all times ready, willing, and able 
to modify the amounts of their liens, so as to enable the rendor to comply ~ i t h  
his contract. with other widence that the vendee would get a n  unencumbered 
fee-simple title, which it would hare taken except for a delay caused by the 
vendor, and pending these conditions the xirehouse, etc., was destroyed by fire, 
without fault on the part of the parties to the contract, while the vendee was in 
possession. exercising full rights: of ownership : Held, the contract was enforce- 
able against the vendor, and the vendee is regarded as  the owner upon whom 
the fire loss must fall. Ibirl. 

1.1. Dceds a w l  C o r i ~ ' r ! ~ n t ~ c e ~ ~ - G r ( ~ t ~ t ~ s - B o ~ ~ n ( Z a t ~ i e ~  of 
Proof-Tma?rts 1u1 Cotrtmon-Title.-In proceedings to partition lands. defend- 
ant pleaded sole seizin. and tible was made to depend upon the location of the 
locus in quo witllin the boundaries of a grant frcm the State, from which mas 
ewepted certain lands corered by a senior grant: IIcld ,  the burden was on plain- 
tiff to show by the prel~onderance of the e~~idence the location of land and title 
thereto. \T-hich was shifted to defendant upon his contention that the lands were 
within the exception to the junior grant, the  lain in tiff's admission of defendant'b 
interest not affecting the question. Boud c. Limber Co., 559. 

DEED O F  TRUST. 

See Assignment for Creditors, 1. 

DEFECTS. 
See Landlord and Tenant, 1. 

DEIAT. 
See Insurance. 5.  

DELIREIiATION. 
See Homicide. 7. 9. 

DELIVERY. 

See Bills and Sotes, 2 ;  Gifts, 2 ;  Insurance. 2, 4. 5, 7, 17;  Deeds and Con- 
veyances. 7 :  Telegraphs, 1. 

DEMTRRER. 

See Evidence, 10, 13, 30; Pleadings, 3, 8. 13; Actions, 3. 
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1. ~ctt~~t~~1~er-Plcndit~g,~-~it?8?i~er-J~tri~~di~tion-8tat~~1e~~.-~4 demurrer to 
the jurisdiction of the court or that the complaint does not state facts sufficient 
to constitute a cause of action, u a y  be entered after anriwer filed, and the prin- 
ciple upon which it is ordinarily required that the answer be first withdrawn 
with leave of the court before tlenlurring to the complaint, does not apply. C.S. 
518. Chcr1.u 1'. R. R.. 90. 

2. Dcttltcr~~ r-Plcndi,tf/s-.lns~rcr-S~~gliqe?t(~e-Acto - C a m c  of  Action 
-Proxit~tatc Cntcw.-The complaint in an action agains~ a railroad company to 
recover damages for a personal in juv ,  alleged that the plaintiff, nine years of 
age. a t  the request of defendant'r qtntion agent, took a l?tter relating to defend- 
ant's bwiness, to mail it on n train ; and after having done so, and upon return- 
ing, stumbled over a pile of cinders that had been left on the edge of the "road- 
way" by the defendant, in riolation of n city ordinance, and was consequently in- 
jured by n passing train : Helr7, sutficient to take the case to the jury. Ib id .  

3. Dcrr1to.ro~-Pl~adi?zi /~9-~4~t.9~ce1~ - S p e a k i ? ? ~  Don itrrer.  -Where the d e  
fendant, after tiling answer, has deniurred to the sufficicwy of the complaint to 
state a cause of action, the allegations of the answer nit~y not be invoked as  an 
aid to the denlurrer, since a "syeaking demurrer" is not permissible, and the al- 
legations of the coml~laint, regarding then1 in the light f:irorable to the plaintiff, 
will alone be considered. Ihid .  

4. De~t~~o~ro-Rcid~~~cc-Pl~~adi~~g~~-(~o~~trib~~tor~ Xegligence-Burden of 
Proof.-Contributory negligence must generally be &own by the defendant 
pleading it. and a demurrer to the complaint will be overruled when the de- 
fendant's negligence is sufficiently alleged and there is no allegation of any 
matter froin which contributory negligence may be legally inferred. Ibicl. 

DEPOTS. 
See Constitutional T.aw, 7. 

DERAILJIESTS. 
See Segligence, 16. 

DESC'EXT AND DISTRIBUTIOX. 

Bee .Tndgments. 6. 

See needs and Conveyances. 10. 

DEYICES. 
See Trademarlrs. 1. 

1)EYISE. 
See Estates. 3. 4 : TT7ills, J. 6. 

DIRECTING VERDICT. 

See Obstructing Justice, 2. 
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DIRECTOR GESERAL. 
See Summons, 1. 

DISCHARGI',. 
See Criminal Law, 4, 3. 

DISCLAIMER. 
See State's Land. 1. 

See Appeal and Error. 39, 40. 

Dzxcoaoy-E'xu~rl~,ratiotr of I3ook.r. tic., of ddco'sc Party-Stattctes-Couvt.8 
4zccisdictiot1.-In this action against a corporation and its selling agent to 
compel tlie agent to acconnt for and pay over to the corporation moneys received 
and unlawfully withheld from i t :  Held, tlie court haring jurisdiction of the 
parties niay order the examination, etc., of the books and papers. C.S. 1823 et 
~ c q . ,  and enforce it by decree or approlrriate procedure in the cause. though the 
books are in tlir poswshion of the  ad^ ersc parties beyond the limits of the 
State. Ross n. Robi~~rou, .54S. 

DISCRETIOS. 

See Appeal and Error, 4, 14;  Roads and Highways, 1 ;  Eridence, 21; 
Pleadings, 12. 

DISCRETION OF COCRT. 

See Pleadings. 2. 7 ; Sales, 1 : Bppeal and Error, 58. 

DISCRIJIIXATIOS. 
See Carriers. 3. 

DIShlISSAL. 

See Appeal and Error, 1, 9. 22, 39. 40. 41, 42, 0 ;  Actions, 3 ;  Courts, 7;  
Criminal Law, 2. 

DISTRIBITTIOS. 

See Corporation Conmission. 6 ;  Wills. 4.  

DIVERSIOK. 

See Municipal Corporations. 13: Waters, 1. 

DIVISION. 
See Judgments, 1. 

DIVORCE. 
See Husband and Wife, 1. 

DOCKETS. 

See -4ppeal and Error, 41. 68;  Criminal Law. 22. 

DOMICILE. 

See Executors and Administrators, 4. 

DRAFT. 
See Evidence, 5.  
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DRAINSGE DISTRICTS. 

Draif~age Districtu-Staftctex-Rnnds-Proceedings f l ~ r  the establishment of 
a drainage district. C.S. 5319 et Yeq.. and bonds to he ir;sued therefor, will not 
be held as defective because further steps were not taken for several years after 
they had been comruenced, the court holding they were still pending, and be- 
cause of the fact that the engineer and viewers did not tile a profile map show- 
ing the surface of the ground, botto~u grades, etc., a t  t l ~ e  time of the final re- 
port, C.S. 3327, it appearing that this was later done upon order of the board 
of drainage commissioners, and otherwise the prorisions of the statutes had 
been strictly followed. O d m  c. Bell. 403. 

Dr~~nkards-Soltence of Imp15sonnlent Excecdi$~g L12gal Limit Held Errol. 
Cnder Public-Local Laws 1913, ch. 773, as amended by l?ublic-Local Laws 1917, 
ch. 663, making punishment for drunkenness in Yancey County 60 days work on 
the roads, a sentence of 6 months work on the roads for drunkenness was error. 
S. 9. Phillips, 615. 

DC'E PROCESS. 

See Municipal Corporations, 10. 

DCTY. 

See Damages, 4 ; Evidence, 7 ; Mortgages, 3 ; Trials, 1 ; Criminal Law, 22. 

DYING DECLARATIONS. 

See Criminal Law, 14:  Homicide, 3. 

EASEMENTS. 
See Waters, 2. 

Easenacnts-Adverse Usel-lsuues.-In order to establish an easement over 
the lands of another for the flowing of water into a draining ditch, i t  is not 
only necessary to show a continuance of this user for twenty years, but that it  
was continued under a claim of adverse right, and not a permissive user: and 
an affirmative answer to an issue which does not establish these essential ele- 
ments neceswry to the right of the easement claimed is insufficient. Perry z;. 

White, 79. 

ELECTIOSS. 

See Damages. 4 ;  Schools, 1, 2 ;  Constitntional Law, 4:. 

EMBARGO. 

See Conrts, 6 : Government, 2. 3. 

EMIRTEST DOMAIS. 

See Municipal Corporations, 1 : Pleadings, 1. 

EMPLOYER AND EBIPLOYEE. 

See Railroads, 1 : Savigable Waters. 2 ; Equity, 8 ; Negligence, 16 ; Instruc- 
tions, 8. 



N.C. 1 INDEX. 903 

EMPLOYER AXD EMPLOYEE-Continued. 

1. E)nplo!/er and Employee-Master and Serz.at~t-Xeyligence-Railroads 
-Presz~mptzonc.-Ewdcnce-Qtieutiotls for Jury-T~+als.-The ordinary presump- 
tion that one who is in possession of his faculties, walking on a railroad track, 
nil1 stel) to a place of safety on the approach of the train does not apply to an 
employee standing on the track absorbed in the llerformance of a duty he owe., 
to the railroad company; and where the plaintiff's intestate was the head brake- 
l~lan of the railroad company. and was absorbed in his duties of checking and 
directing from a list cars being placed by the freight train, to which he was 
attached. npon tlie siding to be left a t  a station, and there is evidence that he 
was ctrucli and killed by another train of the defendant, passing over the track 
npon which he was standing: and that tlie engineer on this train had a clear 
and unobstructed view, and could have appreciated the condition of the intestate 
by keeping a proper IoOlio~t, in time to have avoided killing him; but that the 
train had approached without signals or warning, the question of defendant'b 
actionable negligence upon tlie issue df the last clear chance was for the deter- 
mination of the jury. and defendant's motion as of nonsuit was erroneously al- 
lowed. Hoorc 1.. R. R.. 189. 

2. Employtt urtd Ertbployet~.lfastc,. u ~ d  Se~cut~t-Railroads-Assumptlo,~ 
of Rfs7i.s-Emplo!lers' Ltability Act-Statzctes-Defenses.-Under the provisions 
of the "Employers' Liability Act," C.S. 3167, contributory negligence is not i~ 

defense in the employer's action against u railroad, but requires an apportion- 
ment of liability: and the 'ederal act has no application where the negligence 
of a fellow-servant, ~ h i c h  the injured one could not hare foreseen or expected, 
was the sole. direct, and inlmediate cause of the injury. Ibid. 

3. Emylegct and Enaplo?/ee-Maste? a ~ ~ d  Sercant-Safe Place to W o r k  
Seglige?lce-El ~dence-Xonszcit-Tt'iak.-It is the duty of the employer to 
turnish his employee at a power-driven plant a reasonably safe place to work 
and proper tools and appliances to  do the work required of him; and evidence 
tending to show th:rt the employee had his clothes caught in a bolt in the coupling 
of a swiftly revolving shaft, left projecting one-half inch b e ~ o n d  the coupling 
flange. not conntr~sunlr or protected, as  he was returning from opening a windotv 
to let in air, according to tlie custom of en~ployees in the mill, and in the onlg 
way provided. thus callsing his death, is slfficient to take the case to the jury 
upon the issue of defendant's actionable negligence, upon his motion as of non- 
huit. Ttsdale t'. Turning Co., 497. 

4. Emplo!lt't. and En~plo~ee-3~c~~l i r l ( )1ce-dssutnpt ion  of Risk--Evidence- 
So)~*uit-T~~cl1.s --Where tlie actionable negligence of the defendant is the pros- 
imate cause of the employee's injury, resulting in his death, the doctrine of as- 
bunlption of risk does not bar the plaintifs recovery. This and contributory neg- 
ligence being matters of defense are  not available to defendant in his motion ;IS 

of nonhuit npon the evidence. Ibicl. 

5. Emplollcr and Ernplo~ce-Muster cind B e r ~ ~ a n t - S e g l i g m c e A . s s ~ i ? n ~ ) t ~ o , ~  
of R~~!is.-,411 employee only assumes the ordinary rislrs incident to his enlplo3- 
ment, and not those clue to his employer's negligence, unless they are so obvious 
that a man of ordinary prudence would not have continued to work on and 
incur the attendant risks, a principle equivalent to that of contributory negli- 
gence. involving the element of proximate cause. T17t180n V .  Lumber Co., 371. 

6 Sa~t~e-E;'?~zde?~ce-A~o~~~s~cit. U l ) o n  el idrnce tencling to show that an 
employee expressed his unwillingmew to attempt with insufficient help to move 
a h e a ~ y  ~ ~ i e c e  of green timber, and n a s  injured in so doing under the order of 
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the defendant's subforeinan without additional help, the employee is  not held 
to have assumed the risk of the negligent aci of the subforeman, and defend- 
ant's motion as of nonsuit upon the evidence was properly denied. Ibid. 

ERIPLOYER'S LIABILITY ACT, 

See Employer and Employee, 2. 

ESTIRETY. 
See Estates, 1 ;  Trusts, 4. 

13CNTRY. 

See Evidence, 18;  State's Land. 1. 

EQUITY. 

See Bills and Kotes, 1, 2. 9, 11; Courts. 2. 4; Judgments, 1 ; hfonogolies, 
3 ; Trusts, 1, 4 : Correction of Instruments. 2. 

1. Equit?/-Dc,cds and Co?t?;eyaitcee-L'owection of Instruments.-Where, by 
mutual mistake of the parties, a grantor of lands has failed to exclude from 
the conveyance timber standing thereon which he had previously conveyed to 
another, the grantee of the timber may maintain his suit in equity against the 
grantee of the land to correct the mi3take in his deed. Roberts 2;. Xuasey, 164. 

2. Equitu-Deeds and Con~.e~nnoes--Correctio?? oj Imtruments-Sotice- 
Registration.-The requirement of registration of a deed, etc., to lands to give 
notice to purchasers. etc.. excluding all other notice, however full or complete, 
applies necessarily to written instruments and not to the equity to reform a 
deed for the mutual mistake of the parties. which ordin:~rily rests in parol, and 
is not capable of registration. Ibid. 

3. San~e-Timber Deeds- Extensio?, of Ctrtti?tg Period.-Where the grantee 
of lands brings action to recorer damages of the defendant for cutting and re- 
moving timber therefrom, and the defendant claims this; right under an exten- 
sion of time granted from the common source of title, of which the plaintiff 
had full notice a t  the time he had acquired his title, the defendant may avail 
himself of the equity allowing a correction of the plaintiff's deed for the mutual 
mistake of the parties. Ibid. 

4. Equity-Fraud-Follozciltg of Fic?tds.-When a man's property has beeu 
obtained from him by actionable fraud or corin, the owner can follow and re- 
cover it from the wrongdoer as long as he can identify or trace i t ;  and the right 
attaches not only to the wrongdoer himself, but to any one to whom the prop- 
erty has been transferred otherwise than in good faith :and for a valuable con- 
sideration, and this applies not only to specific property, but to money and choses 
in action. Bank 2;. Wagoner, 297. 

5. Sun1 e-Trusts-Implied Trvxts. -The right of the owner of property to 
follow the property obtained from hinl by the actionable fraud of another is, 
upon the equitable doctrine, which in proper instances impresses a trust upon 
the property and protects and preserves the same for the owner's benefit, to  the 
extent of his interest therein. Ibid. 

6. Same-Adn~ixtur~ of Goods.-Where one has obtained property from 
the owner by actionable fraud and covin, the application of the principle by 
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which the owner may follow i t  and impre*. a t r w t  thereon in his favor in itc 
converted state is not affected by the fact tha t  the  person perpetrating the 
fraud h a i  i o  com~ningled it n i t h  hi< o n n  property tha t  i t  may not be dii- 
tinguiihed. for in such r a w  tlie equity >~t tache\  to the whole property. it being 
rtquirr.d that  the one n h o  had perpetrated the fraud ebtablibh the identity of 
his onn property fionl the other n l~on  which the trust  attaches, for  o thcrni ie  
the lo.<. if any, mnst fall  npon him. Ibltl. 

7. Sc~i~fc-Ricciz.cr.u.-JYl~ere equity will inll)re+ a trust  npon property in 
the hands of one who hns tilitnined it by frxntl or coyin, and tlie property or 
fund i- threatened both by hi.; fraud and i n w l ~  ency. the principles of equity 
will juitify and call tor the npl~ointnlent of a rereirer to take charge of t he  
property nnd conserve i t  pending the  litigation. C.S. 860. Ibid. 

8. Samr-IJu)!li~ f r ) r17  I~n t lk l~ lg - I ' : t ) l~~~or /c~r  nnd Enrployee-Colllrxioll-Falac 
Entries.-A trading partnership secretly collutled nit11 one employed a t  a bank 
a s  a imkkeeper for llinl to pay their checks wlien they had no balance therein 
and falsify the entrier on the bookh to shon a credit, and npon money so o b  
h i n e d  from time to time the concern condwted its business, after  haring paid 
in a .mall mpi ta l  :it the -tart. Upon application of the bank for  a receivership. 
and this condition appearing by affidavit, and being established : Hcld, the  pro1)- 
erty of the p:~rtncrchip. cvnsi.zting of uierchnndise, rhoses in action. etc.. was  
iinprecced with a t rus t  in the bank's favor, arising from the fraud practiced 
upon it. tind tlifa application for  the r r c e i ~ e r  for the  'litire property \?as pro11- 
enly granted in the absence of the proof by the defendants of t he  identity of 
their separate property which they had comn~ingled with the  other. I b d .  

ESCAPE. 
See Appeals and Error, 41. 

ESTATES. 

See Wills. 1. 2. 5, 6 :  Trusts, 4. 

1. Estates-Hcrrs-Fce R~rrzple-II~cuhn?rd r r ~ d  TVife-Er~tirety-Ri(j11t of 
Rzervr roMi ip-Dcc~7s nnd C'on wc/at~cc s.-An rit ate  to a husband and wife for 
life. and a t  their  death to their heirs: Hrld,  the nord  "heirs" was  used in i ts  
technical sense : ~ q  heirs general, and  ~ i o t  to nlean children, carrying the  ectate 
in entirety to the husbantl and mife, nnder t he  m l e  in Rhcl1e)l'x case;  and under 
the principle of the right of sur\ivorsl~il) ,  still effective under our law in such 
cases. and  the hniband after the death of his wife n-ould take the fee simple. 
and rould make a 1nlii1 conveymce of thc ianle. Rohrrsorr c. Griflgin, 38. 

2 .  Estate 8-R( m a ~ ~ t l e )  s-Conti~tgei~cz~u - Vested Interests. -Whether es- 
tates a r e  vebted or rontingent is  with rcgard to their certainty and to the time 
they may he enjoyed : and when there i< an  ininiediaie fixed right of present or 
future e n j o ~ m e n t  an  estate is  vested. i. c .  ~ e s t e d  in poisession where the right 
of present enjoyment exibtb, and in interest where there is a persent right of 
future enjoyment: and a remainder i i  re\ted n h e n  the estate ic, definitely fisecl 
so a s  to remain to a ileterminate person after the  articular estate is spent, the 
distinguiihina cliarac'teriqtic being the present capacity to take  effect in posses- 
sion, if the poweshion were to b e c o ~ e  vacant, arid not the  certain@ that  the  
possescion will become ~ a c a n t  before the  ectate limited in remainder determines. 
Zieglo 1.. Locc , 40. 



906 ISDES. [I85 

ESTATES-Contitw ed. 

3. Esfates-Devises-Testator's Son awd Childwil--Tenants in common.--- 
Whether vested or contingent, under a devise to the testator's son and to his 
children or issue, such son and his children or issue take such interest in the 
testator's estate as they acquire, as  tenants in common. ,@id. 

4. Estates-.Revnai?~ders-Devise--T7ested Interests -4 vested remainder 
passes from the grantor a t  the time of the creation of the particular estate and 
vests in the grantee during the continuance of such estate or a t  the instant of 
its determination. Ibid. 

5. Same-Co?ztinye,zc.ies-Fee Ta.il-Statutes-Fee 13imple.-An estate was 
devised to the testator's wife for life and at. her death to one of his sons and his 
children or issue, but in case he should die childlem and without issue, to the 
testator's heirs in equal degree. There survived a t  the death of the testator his 
son designated to take in remainder, who had no child or children for several 
years after the testator's death, and also several of the testator's children an- 
swering the designation of his heirs in equal degree: Held, the son designated io 
take in remainder acquired an estate in fee simple in remainder defeasible upoil 
the happening of the contingency of his dying childless or without issue, which 
will continue to agect his interest until the estate becomes absolute or the event 
occurs by which it is to be determined, which event is to be referred to the cleat11 
of the remainderman, and not to the death of the devisor. Ibid. 

6. Some-Rmindws-Statutes. -An estate in remainder to the testator's 
son "and to his children or  issue," there being no child or children of the son 
until long after the testator's death: Held, to create an estate tail a t  coinmon 
law, which is converted into a fee-simple by our statute, C.S. 1734; and where 
there is an ultimate limitation over to persons coming within its terms, the tes- 
tator's son and his child or issue cannot convey a fee-simple title. Ibid. 

7. Estates-Estnfcs Tail-Statr~fe-Fef Simple.-Assuming that a convey- 
ance to the grantor's grandson "and heirs by his mother and assigns" conveys 
a n  estate to the grantee and a particular class of heirs, as distinguished froni 
heirs general, the estate so created would have been an estate tail a t  common 
law, converted by our statute into a fee simple. Seatcell z. Hall, 51. 

5. Estates-Fee Tail-Statzites-Fee Rimple-Contingenf Rcrnai~~do'x-De- 
feasible Fee.--An estate to testator's daughter N. for life, and to the lawful 
heirs of her body, creates an estate tail converted by our statute into a fee 
simple; and a further limitation "and if she should die leaving no heirs, then 
the lands to  return to the G. family," gives N. a fee defxsible upon her death 
without issue, children, etc., C.S. l i35,  and on her death, leaving children snr- 
viving, they take an unconditional fee, and can make an absolute conveyance 
thereof. Vinson 2;. Gardner, 193. 

9. Estates-Co?ztingeizcics - Sales - Statictes. - The timber growing up011 
lands devised to the testator's named daughter for her sole and qeparate use 
during her life only, and at  her death to such of he,. children and grand- 
children then living as she may have appointed in her will, and upon her failure 
to  have done so, to her children and grandchildren then living, during the life 
of the daughter, is affected by the contingencies contemplated by C.S. 1744, and 
amendments of 1923, authorizing a sale for the purpose of reinvestment, etc., 
upon compliance with its provisions, among other things requiring that those 
having a vested interest be made parties, the minors and those not in ewe and 
who cannot a t  present be ascertained be made parties by guardian duly ap- 
pointed. Xidyette 2'. Limber Co., 423. 
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10. Same-13artie.q-Vested Interests.--Where such devisee and her living 
children and grandchildren have brought proceedings to have the timber on the 
lands affected with contingent interest sold for reinvestment, etc., C.S. 1744, and 
amendments of 192'3, valid objection that no one haring a vested iuterest in the 
lands had been made a party cannot be snstained. Poole z.. Thmt~pso?~, 179 S.C. 
44. Ibid. 

11. SameBoilds-Prorcdu~.e.-TY11ere xn order has been made for the sale 
of timber growing upon landq affected with contincent interests, the court should 
also require its commissioner appointed for the sale to gire bonds for the 
preservation and proper application of the procerds of qale, etc. (Laws 1919, 
ch. 259) ; but this provision does not nffect the title of the purchaser. who is 
not required to see to the application of the funds, and the proper order in this 
respect may be supplied by amendment or supplementary decree. Ibid. 

12. Saflte-Pricute Aalcs-G'or~rt8.-Where the provisions of C.S. 1744, and 
amendments of 3923, have been observed in the sale of lands affected with con- 
tingent interest, the colmlissioner appointed to niake the sale may effect the 
same by prirate negotiations, subject to the approwl of the court, when it is 
properly made to appear that the best interests of the parties so require. Ibid. 

13. Estates-Rctttaitlder-Fee TaidStututes-Fcc Smzple-Deeds atid Cow- 
va~ances.-An estate to H. during her life, with remainder to the testator's son 
"and his bodily heirs," rests a life estate in the land in H., wit11 an estate tail 
in remainder to the io11, which, under our statute, is converted into :I fee simple. 
C.S. 1734. And upon the falling in of the life estate, the son can convey a good 
fee-simple title. Cl~ainblee z;. Broughton, 120 X.C. 170 : Lt at11 (17 a c. Gray. 101 S.C. 
163, cited and distinguished. Harward v. Edwards, 601. 

ESTATES TAIJA. 
See Estates, 7. 

ESTOPPEL. 

See lleedq and Conveyances, 1 ;  Probate, 5 ;  Water=., 2. 

EVIDENCE. 

See Criminal Law. 6, 13, 14, 18, 23. 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
34; Homicide, 1, 2, 3, 7, 8, 10, 11. 12; Witnesses, 1;  Intoxicating Liquors, 3, 3, 
6, 7 ; Larceny, 1, 2 ; Constitutional Law, 11 ; Forgery. 1 ; Appeal and Error, 6. 
10, 13, 17, 21, 24, 30, 37, 43, 44, .32. .54, 3.5, 63, G4; Corporation Commihsion, 6 ;  
Advancements, 1 ; Instructions, 1 ; Negligence, 1, 3, 4, 6, 10, 12, 14, 15, 16: Ac- 
tions, 1 ; Bills and Xotes, 3. 4, 11: Claim and Delirery, 1 : False Arrest. 1. 2 ; 
Corporations, 5 ;  Courts, 5 ;  Deeds and Conveyances, 6. 5 :  Verdicts, 3. 7 :  Demur- 
rer, 4 ;  Employer and Employee, 1. 3, 4, 6 ;  Fraud, 1; Mandamus, 3 ;  Statute of 
Frauds, 2 ;  Vendor and purchaser, 1 : Boundaries, 1 ;  i\lnnicipal Corporations, 
24; Telegraphs. 1. 

1. E c i d m z c e - T r l c p h o t 1 t ~ 9 - C o n ~  of Perso?& Spokol to- 
Hearsay.-A bystander a t  a telephone over n-hich another is speaking may testify 
as  to the part of the conversation he has actually heard, in corroboration of the 
testimony given by the one speaking, when otherwise competent; but he may 
not, without personal knowledge of the fact when the conversation is  denied, 
give substantive testinmny as to the identity of the one spoken to, the same 
being hearsay. Lumber Go. v. Askew, 87. 



INDEX. 

EVIDENCE-Cowlinucd. 

2. Er~m~cf-Xo?~n~tif.-The defendant's motion to nonsuit will not be al- 
lowed when regtarding the eridence in the light most favorable to the ~ ~ l a i n t s ,  
i t  is sufficient to sustain his alleged cause of action. dslil'ot'd c. Daria, 89. 

3. E'ridft~ce - Corrjwt~rre-Uaniages - Crop8--5'ertili:er-Verdict - S e w  
Trial.+-.-lpprul atrtl 8r1vr.-Wllere defendant tenant sets up a counterclaim for 
damages, in plaintiffah action to recover rcat for farm lands, that plaintiff had 
failed in his obligation to furnish fertilizer, etc., under the contract of rental: 
Held, the defendant's evidmce should be definite, in support of his counterclaim, 
as to the kind of fertilizer, weather, and other conditions that  would affect the 
raising of the crop, etc.. and his testimony otherwise, as to the crop he could 
have raised had the fertilizer, rtc.. been fnrnished, is purely conjectural, and 
insufficient to w\tain :I verdict in his favor. Otrllog a. Kagnor, 97. 

4. E~~ulc~ttc~t~-A*o~ra)(it-TrioIs-I~t~r~I~~ of Proof.--Where there is conflirt- 
ing evidence up011 the material facts a t  iswe in an action, so that men of fair 
minds may rmch a different conclusion thereon, the iuiies should be submitted 
to the determination of the jury under proper instructiclns from the court; and 
defendant's motin11 for nonsuit especially should be denied when the burden i.i 
upon him to prove the matters set 11p by him in d e f w s ~ .  Bogging Co.  v. B?/rd. 
136. 

5. Ranre-Buttlix U I I ~  Banking-Bill of Lurliny Attlzclted to Draft-Pleax- 
Pa~lm~rrt.-A local bank received for collection a draft with bill of lading at- 
tached against a partnership of which its l~resident waq a member, and the 
president tleLzched the bill of lading from the draft, gale  it to his drawee part- 
ner, who obtained the goods from the railroad and conrerted their proceeds to 
his own use or that of the firm. A few days thereafter the bank failed, and itq 
president committed suicitle. In the drnwer's action against the drawee, sur- 
viving partner, the evidence was conflicting as to whether the drawee firm had 
instructed the bank to pay the draft ont of the firm's del'osit, etc., relied upon as 
a defense, the burden of proof of which ~ r a h  on the deferdant: Held, defendant's 
motion as of nonsuit w;li: in~provitlently granted and a ilew trial is  ordered on 
appeal. Ibid. 

6. Eritlcrtc~t-.4tlttci.uniotrs-.ll~petrl and Etror-->:1'id1~17ct~ Coiifi~ed h ! ~  C~qtrt. 
Where there are wveral defendants in 811 action to rtrover the value of the 
goods the plaintiffs had purchased. with evidmce that the defendants had se- 
cretly taken the g~)ods from the plaintiffs' premises and had disposed of them, 
objection to the adn~issions of one of the defendants cannot be sustained, when 
i t  appears that the trinl jntlge hail properly restricted the evidence to the one 
admitting it. Sotccll v. Bnnwight. 112. 

7. Hamc-Dtrtll of Ippc1latct.-Where the admission of one of the parties 
on the trinl is competent evidence ai: to the defendant making it, and not as to 
his codefendant. the lt~tter should request the court to confine it to  the onca 
making the admission. when it also aff'ects himself, but no harm mas done in this 
case, as  the judge of his own motion did so confine it. Illid. 

8. Eaidc ~tc.r~-Co??l;c~raatirma-Ht~urxag. --Testimony of a defendant as to a 
conversation he had had with a codefendant is incompetent as  hearsay when his 
codefendant i.: absent from the trial and has not testified. Ibid. 

9. Dc 8ign - B.rr.l~r.?ion of Evidence - l p -  
peal u?rd Et~r . - -Where  the plaintiffs' action is to recover the value of certain 
tobacco o\vned by the plailitift's, and there is evidence t h , ~ t  the defendants acted 
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with a conlmon design or pUrpoSe in secretly taking i t  from the plaintiffs' prcm- 
ises, the relevant testimony of one of then1 previousl~. taken on written examina- 
tion before the clerk is competent in corroboration of the witness so examined, 
and as to all of the clefmdantr, and the euclncion of it by the court as  to the 
appellant could not have bem to his prejudice. Ibid. 

10. Ecide)lcc-ncrtzicrrc~r-Stutrctes-ll aicer-In order for the defendants 
to avail thenlselves of the lxorisions of C'.S 567, in demurring to the plaintiffs' 
evidence on the trial, applicable in criminal cases mder  the provisions of C.S. 
46.43, it is necessary for the defendantc also to demur after the plaintiffs have 
cqlosed their case, or it will he construed aq a naiver of their right to demur. 
mid. 

11. E1~ide1r.c~-ls.sue.s-Verdict-3Iotioii Sct Aside-S?zs~er to I ~ s u e - A p p e a l  
and Err-or-Objwtiows and E~reption8.-Objection that the evidence on an issue 
is insuiTicient to support a verdict adverse to the al~pellant should be made in 
apt time during the trial, and exception comes too late after rerdict to be con- 
sidered on appeal. Roberta I.. Nnssev. 164. 

12. E~~idolr.c-~~~cniio~zsiie-~~etioi fov drrr~/-Trinls-Bxcc11tnr.9 mzd Adnziui.~tratoss 
-Salrs.-With the consent of the admini~tratriu. concurred in by the heirs a t  
law, the administratrix being one of them, the lands of the decedent were sold 
by the mortgagee under the power of sale in his mortgage. in preference to a 
sale by the administratrix, to acquire assets for the payment of the debts of 
the estate. The administratrix being the last and highest bidder, took deed to 
herself individuall~, paid off the mortgage. and used the residue of the purchase 
price ac; assets in her hands as administratrix, af ter \~ards ?he sold the land for 
a much larger price. There being conflicting evidence as to whether she hail 
purchased individually or as  administratrix : Hcld. in the action of the other 
heirs a t  law to recover the exreus. it presented an issue of fact for the jury to 
determine. Colc a. Rcrd, 23.7. 

13. Ecidc?1r~eDcrnrctrrr-Dfrd~9 a d  Conaeya)rccs-Appeal and Error- 
Dependent Rights.-Where the rights of defendant judgment creditors of a de- 
fendant cory~ration are dependent upon the validity of the execution of the 
conveyance of the corporation's land to the plaintiff. and on this mint  defend- 
ant's demurrer to the evidence has been erroneously s~~stxtined, the case will btl 
reinstated as  to all defendant q. Luirlbcr Co. a. Lumber Co., 237. 

14. Et-idet~ce-So~zsuit-J1otimn.~-l17aico.--Where the defendant offers e ~ i -  
dence after his motion to r~onsuit upon the plaintiff'i: evidence has been refused, 
he waives his right nnder his first exception, and the entire evidence, under his 
second exception, taken a t  the close of a11 the eridencv?, will be considered on 
appeal. Gmtvg u. Ctilitic3s Co.. 285. 

15. Fhidtncc-Rcs Zpxu I,oqnitr~r-Sons~rit.-In order for the doctrine of 
vcs ipsa bgztzt?lr to apply or make out a prima facie case of negligence against 
the defendant sufficient to take the case to the j u l ~  upon the iwue, it is nwm- 
sary to show that the thing causing the injury was under the defendant's mnn- 
agement, or of its servants, a t  the time: and nhere the evidence tends only to 
show that a window which another passenger had raised and left open fell upon 
the plaintiff's arm, then resting on the sill, and there ic: no eridence of a defect 
in the window or fasteners, a jlldgnlent as of nonsuit should be allowed. Saunders 
a. R. R., 289. 
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EV1DENCEE-('ot~ti,rued. 

16. Euidence-Defense-Nowuit-Burden ofi Proof. -Where the plaintiff 
moves for judgment ns of nonsuit upon the defendant's evidence tending to show 
that by mutun11 n~istake he had not endorsed the note sued on "without recourse." 
the burden of this issue is on the defendant, and the evidence should be taken 
in the light niost favorable to him; nnd the motion will be denied if so con- 
strutul, there is sufficient evidence to sustain his defense. McRae c. Fox. 343. 

17. h'videncc - Handwriting - Witnesses - Nonexl~wts. - One who is ac- 
quainted with the handwriting of the person supposed to have written the iu- 
strunlent in questiou from often having seen hiin write, tor from having acquired 
competent knowledge of his handwriting in some other approved manner, is com- 
petent. though a nonespert in handwriting. to testify as  to its genuineness or 
falsity. Brown 2;. Hillnboro, ,768. 

15. Evidcricc-Jftciticipal Car.porutio,~s-Cities and Towna-Entries-Ree- 
ord8.-The full entry of the minutes of the board of town commissioners relating 
to an election called to determine the question of taxation and issuing bonds for 
improvements, etc., is required to be introduced upon the trial, in order that the 
court and jury niay underbtand what had been done a t  the meeting, in passing 
upon the validity of the corporate acts in question, and the sufficiency of the evi- 
dence. Baileu v. Hassell. 1% S . C .  450, cited and approved. Zbid. 

19. E~idet~cc-~Zeat~~~i~-Zrre7e~ant.-l~vidence on the trial of an action is 
properly excluded by the court when it ib hearsay or has no relation to tlie 
issue. Ihicl. 

'20. Evidmzce-Mut~icipal Corporations-Citier and To~cns-Local Ztaprove- 
n~ents-Petition.-Where a petition for loral improremc'nts has been made to 
the town commissioners, the question as  to whether a certain person has signed 
is best evidenced by the petition itself; and where it appears to have been signed 
for a mercantile company by its business manager, it is competent for the wit- 
ness to show this authority to sign for the company, or the subsequent ratifica- 
tion of his act. Zbid. 

21. Eviclctzce-l~~r~ele1.ant--4nsioe~s to Questians-Motion8 to Stvike Out- 
Courts-Discretion.--1rrelevtmt testimony, unresponsive 1-0 n question asked by 
a party of hi3 witness, should be asked to be stricken out by the party at  the 
time, if objected to: and where he has acquiesced by his delay, the nmtter is 
within the discretionary power of the trial judge. Zbid. 

22. Evide~~ce-Jfrtnicipal Corpoiations--Citirs and Totmzs-Property T7alz6- 
ation-Statutes.-Exception to the wbmission of appellant's issucq that do not 
arise from the plendinqq is untenable on appeal: and held, those submitted in 
this case were clearly sufficient and comprehensive to present every material 
question in controversy, and not subject to valid exception. Zbid. 

2.3. E:vitla~ce-Sonsftit-Trials.-- defendant's motion to nonsuit, the 
evidence will be considered in the light most favorable to the plaintiffs, with the 
inferences that may reasonably be drnmn therefrom. Emkine c. Motors Co.. 480. 

24. Evidenct -Sonuuit-ilfotions--Trials.-In this action to set aside a sale 
and transfer of personal property for frand and false rc'presentations, the evi- 
dence \\as sufficient for tlie determination of tlie jury, and defendants' motion as  
of nonsuit thereon should have been denied. Ii7entx o. Burton System, 609. 

25. Efiidcncc-Sortsrtit-Trials.-The evidence on the trial of this ilction 
for violating tlie prohibition law is held sufficient to sustain a conviction, and 
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warrant the refusal of defendant's motion to dismiss the action. R. v.  m'hi.waizt, 
611. 

27. E'cidm?c~-ltttoricnting Liquors-Spirituo~ts TAquors -Homicide -Mur- 
der.-Ppon the trial for murder of an officer while attempting to arrest the de- 
fendant tor ~iolating the l~rohibition Inw, testinlony as to nha t  the dectased had 
said before then about ~vishing that the defendant \vould sell his land and inow 
 way from the communits iq irrelevant, and l ~ r o p e r l ~  escluded by the trial 
judge. S. 7.. Sisk, 696. 

28. fin?tlr-Repzitntio?t.-\Then the defendant is tried for the murder of an 
officer while arresting him for violating the prollihition law. testimony as to 
whether the witnew hnd heard of the ilecea-ed holding up people and shooting 
a t  them for carrying whiskey in their automobiles is properly excluded as incnm- 
petent. Ihid. 

29. Bvidmc~-Gorrohoratiotz-State?nrt!t,s h y  Watnens to Others- 
Criminal Law.-A witness may corroborate his testimony by testi*ing that he  
had made the same statement to other partieh, and a defendant in this action 
for illicit mailufacturing of liquor was prol~erly l~erlnittrd to testify as to the 
identity of two others who ~vere with him engaged therein, but escaped the offi- 
cers making the arrest, nnd then to state that he had told the officers making 
the arrest that they were present and engaged in the unlnnful act. S. 1:. dottme-  
(/a% 700. 

30. R~.idc~~ee-Dr??~ir?~er-Norist~if.--\Vhere the defendant in a criminal ac- 
tion demurs to the State's evidence. and upon the overruline of his rnotion in- 
troduces his evidence and again (lemurs after the close thereof, the entire evi- 
dence will be coniidcred in the light most favorable to the prosecution. 8. L'. 

Reagan. $10. 

31. Evide~,ce-I-learsa~t-Appeal and Error.-TVhat an insurance agent said 
to a clerk or agent on deliyering a policy of fire iniurnnce is hearsay when testi- 
fied to by the clerk, and incom~~etent ah direct evidence: and if there was error 
in the court's esclnding it, the error ih cured by the agent afterwards testifying 
a s  to what he had said to the clerk. AS'. u. Edmondn. 723.  

32. C~!do!cc-Tl~itll(88~~9-~hara~t~r-II~flrSu~. --A character witness is 
confined to the qeneral reputation of the person wl~o,e character is a1 taclied or 
supported, in the co~umunitp in which he lives, depentling u l m  what the witness 
has heard or learned as to the general ogin~on of his standing in the community, 
evidence of this kind being a matter of limrsay. S. r. Steen, 765. 

33. Same-Investigation of Charartcr.-The law-abiding citizens of a town 
associated themselves together for the purpose of aiding the enforcement of law 
and order, especially the prohibition law, which was being extenrively violated 
there, and for the purpose employed :I detective from another state to investi- 
gate and procure evidence for a conviction: Held, com~etent, the testimony of a 
citizen of the town and a man of high character. who rvas sent to the com- 
munity in which the detective resided for the purpose of investization, and in 
anticipated attack upon hib evidence, that he had made an investigation of the 
witness's character, and he mould say i t  was good. Ibid. 

34. Annzc-;lppcal a~rd  E~r.or-Objcci'ioirs n ~ n '  Brceptiom-The question a s  
to whether a character witness has qualified himself to  give his testimony by 
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first saying he knwr the general reputation of the person. is not presented on 
appeal, when no exception has been takvn on that ground in tlie appellant's 
brief, but only to his answer to tlie question, after he has stated a proper 
ground upon which he had based his ol~inion. Ibid. 

EXAMISATION. 

See Appeal ant1 Error, 38. 39; Discovery, 1. 

ESCEI'TIOSS. 

See Appeal and Error. 31; Statutes, 8 :  Corporation Connnission. 9. 13; 
Deeds and Conveyances. 14 :  Intoxicating Liquors, 4 ;  Constitutional Law. 12. 

EXCESSIVE DANAGES. 

See Appeal and Error, 36. 

EXCESSIVE PUNISHMER'T. 

See Criminal T,aw, 3 ; Drunkards, 1. 

See Deeds and Conreyances, 6 ; Trusts, 3. 

ESECCTORS k W )  WBIINISTRAT13HS. 

See Evidence, 12 ; A1)l)rnl and Error. 33. 37 ; Sales, 1, 

1. Excczcto~,~ t r )~ l  Ad))tini.strators -- Accoztnt and Settlmnent - Statutes - 
Rights of Distribtrtees.- -While our statutt., C.S. 130. allows executors and ad- 
nlinistrators two yeari; within which to settle the decedent's estate, with an ex- 
tension of time for good cause shown, this does not necessarily give them tlie 
two years in wliic.11 to make settlement when the status of the estate would 
otherwise permit. aud if the estate is so far advanced as to justify it, the ex- 
ecutors and administrators nlay be called on by the ben~lficiaries to account and 
pay over within the two years period. C.S. 156. Srio~c; v .  Bo~lston, 321. 

2. San~e- Cxc of Honrca P1ac-e-Reauonablr Tinre.--When it appears from 
the proper interpretation of a will that the estate of tlie testatrix, after the 
payment of small pecuniary legacies, etc.. should be equally divided among her 
three children, and that one o f  them should hare the uce of the home place till 
she could provide a "smaller place" from her share of the estate, and i t  is 
properly made to appcar that ample funds are  in the hands of the executor to pay 
certain small debts and rharges against the estate, remaining unpaid, and that 
tlie estate is ready for distribution: Held, the right of the daughter to occupy 
tlie home place free of rent was only for a reasonable time after the death of 
the testatrix, having regard to the circumstances presented, the condition of 
the estate and the time required for its [)roper settlement, thus adording the 
daughter a home until from her share she would be in a pnsition to procure a 
smaller home for herself; and where she has remained in the home place for a 
longer time than tlie circumstances would ~lermit. she is properly chargeable 
with a reasonable rent thereafter. Ibid. 
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EXECUTORS AKD ADJIINISTRATORS-Continued. 

3. E.rccrrtorn and -1rl111i~7istrntor:u--Rctiocnti.~~r of ofcttwe?-Proccdure-Ma- 
tivcs.-A motion upon petition to set aside letters of administration of a de- 
ceased person, before the clerk of the Snperior Conrt \ ~ h o  had granted them, is 
the proper method. I n  rc Vart i t l ,  472. 

4 .  Esr r f c to?~~  u?id .~dt1~i~1ist1~ator~~-Dffi1~1~11~~-I11t~nt.-TVhere letters of ad- 
ministr~tion :Ire bought to be  ~t asiile for the want of domicile of the deceased 
in the co11nty of the Superior Court c l c d  n h o  ibined them. upon the ground that 
the dwmsed had c l ~ ~ n f i ~ l  his doulicile to anotller county, the physii~tl living in 
the latter county hy the deceased before his d ~ a t h .  without the intent to become 
domiciled there, is not a change thereof that will anthorize the granting of pe- 
titioner's motion. Ibic7. 

3. sawic.-Where the father of a n~inor son \rho liaq talien his son and 
his family 4i th  him to work in another connty. without intent to change his 
domicile, and he has thereafter brtrnght action for damages for the wrongful 
death in the connty 11e had left, the motion and petition of the defendant in 
the action to reroke the letter5 of :~dministration will be denied. Ibtd.  

EXOXERATION. 
See Rills and Notes. 6. 

ESPERSES. 

See Damages. 3 : Schools. 2 ; Constitutional Law. 6 : Jlunicipal Corpora- 
tions, 27. 

ESTESSIOIS. 

Pee Equity, 3 :  Insnrance, 11: Appeal and Error. 57 

FALSE ARREST. 

1. False A~~~c.~t-I~~~pt~tsonnze~it-E~ide~~ce-J'oi~s~~rf-Valzce.--In an action 
to recover damages for false arrest and in~priwnment, liability of the defendant 
ari-es from an arrest nithout proper authority. or wch abuse of authority that 
the protection ordinarily afforded by it is withdrann: and while evidence of 
malice, in the sense of ~~ersona l  ill-will, may be receired on the trial, especially 
as  it may relate to the i<sne of damages. It is not a determinative element or 
one necessary to raise an issue to be determined by the j u q ;  and defendant's 
motion to nonsuit upon the theory that malice nac required to be ~hown is 
properly refused. Brct7cr r .  Mfg. Co., 230. 

2. False Arrrut-11np i sonn~ent -3v ir l~?t~' (~-  Wl;ztnesscs - Cross-rxan~inntim 
-Prrjudice-Da1tlages-Ap11eal arid Error.-Where, upon the trial to recover 
damages in an action for false arrest and imprisonment. the defendant has tesii- 
fied upon the issue of his damages that in consequence he was so injured in 
character and reputation that he could not hold positions for which his training 
had fitted him, it  is reversible error for the court to exclude testimony in cfe- 
fendant's behalf, tending to show that plaintiff's changes of position< were vol- 
untary on his part, and not caused by the fabe arrest, etc.. and this though the 
evidence tending to show loss of poqitionc. etc., had been blought out 011 de- 
fendant's crow-examination of plaintiff. The rnnge of cross-exanlination of a 
witness to the extent to which a party may contradict his onn  or the nit~less of 
opposing party discussed by Hoke, J. Ibid. 
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3. False Arrest-Inbwisonment-Pri~tcipal and Agent-Night Watchman- 
Police-Damyes.--Whem, in an action of false arrest and imprisonment the de- 
fendant is alleged to hare acted through ils employee, a night watchman or spe- 
cial policeman on its manufacturing premises, the quwtion of the principal's 
liability depends upon whether the agent wrongfully, PIC., caused the plaintiff's 
arrest while acting within the scope of his duties on defendant's premises, if 
such restriction be established. Ibid. 

FALSE ENTRIES. 

Pee Elpity, 8; Indictment, 1. 

FALSE REPRESICSTATIONS. 

See Insurance, 13, 16. 17. 

FEDERAL STATIJTES. 

See Constitutional Law, 2 ;  Sarigable Waters. 1 ; Carriers, 3;  Intoxicating 
Liquors, 2. 

FEDERAL TRAXSPORTATIOS ACT. 

See Commerce, 2 :  Statutes, 10. 

FEE. 

See Husband and Wife, 3 ;  Estates. 1, 6, 7, 8, 13; Appeal and Error, 8 ;  
Deeds and Conveyances, 4, 9. 

FEE TAIL. 
See Estates, 3, 8, 13. 

FERTILlZER. 
See Evidence, 3. 

FINAL JUDGMENT. 

See Appeal and Error, 35; Corporation Commission, 11. 

FINDINGS. 

See Corporation Comnlission. 8 ;  Boundaries, 1; Appeal and Error, 26, 37; 
Husband and Wife, 1; Insurance, 16. 

FIRES. 

See Sarigable Waters, I ; Deedn and C'onveyances, 13; Criminal Law, 23. 

1. Fires-Vendov aud Pwchaser-Contracts to Contxy-Owner.-Where 
valuable buildings on real estate for which a bargain of sale is pending are a 
principal and substantial inducen~ent to the contract of purchase, and are de- 
stroyed by fire without the fault of either of the parties, the loss will fall upon 
the one who is the owner of the prolwrty at  the time uf the fire; and if the ne- 
gotiations a t  or before that time have resulted in an enforceable and binding 
agreement to conveF, and there is no exprev stipulaticln to the contrary, the 
proposed vendee or holder of such agreement will be regarded as the owner of 
the property. TT7arcAouse Co. 2;. TTarfhoirse Gorp., 518. 
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2. Same-Vendor's Title.-Where the vendor, in a contract to convey land% 
the buildings on which are a material and substantial ind~~cement for the trans- 
action, are  destroyed by fire, is not a t  the time of the fire in a position to con- 
vey the property for the lack of title or legal right thereto, or if the contmct 
is incomplete and unenforceable for any reason, the loss n-ill fall on the vendor. 
and the rendee may elect to proceed no further in the matter. Ibid. 

l'OOTPRIKTS. 
See Criminal Law. 2b. 

BVRBEBKANCE. 
See Bills and r\'otas. 3. 

FORECLOSURE. 

See Deeds and Conveyances, 1; Mortgages, 1, 4. 

FORGERY. 

See Criminal Law, 26. 

1. Fo~'( lc~ y-Criwzznul I,aw - Et-idcmc - Co)lsfitutional Law -Bank's and  
Ba)th.ing-Where the defendant is tried for forgery and fraudulently uttering 
and publisl~ing f{)rged checks, deposited by him with a forwarding bank for coi- 
lwtion, the proper officer of the forwarding hank is competent to testify that 
the checks had accordingly been forwarded to the payer bank, and had been 
protesterl for nonpayment and returned, and in corroboration offer the checkv 
in evidence ~ i t l i  the notary's certificate of protest ; but the proper officer of 
the payer bank is only competent to testify that the maker of the check had no 
account there. under the constitutional guarantee that the accused in all crim- 
inal actions shall hare the right to confront the accuser and witnesws, etc. 
Const.. Art. I, Eec. 11. S .  1.. Dixon, 727. 

2. Same.-The right of the accused in a criminal action to confront the 
accuser and witnesses extends to his having them present before the jury a t  the 
trial. and. under oath. h a w  them testify to matters within their o\m knowledge, 
subject to  the test of a com~etent cross-examination. Ibid. 

3. Sattic-IH ~tritctto~c~-Appeal arzd el rot--Prejc~duzal Id1 rw-Where tlle 
indictment eharges the defendant with the forgery of checks, and with fraud- 
ulently altering and l~ublishing them, it is required that the State show that the 
checks mere falsely made or uttered mith a fraudulent intent, and that they 
were capable of effectuating a fraud;  and where the evidence upon the trial per- 
mits a finding by the jury that the payee of the check endorsed \\as a fictitious 
person, it i q  necewary for the State to show that the endorser, haring the check 
forwarded for collection, himself signed the name of the fict~tions person with 
the intent to defraud; or, if otherwise, that he \?as unauthorized to sign the 
maker's name; and an instruction by the court that it could make no difference 
whether the maker was a real or fictitious i)ttrson, if the State had satisfied the 
j u q  beyond a reasonable doubt that the defendant was tlle real maker of the 
checks, is reversible erlor. Ihad. 

FORMS O F  ACTION. 
See Infants, -1. 



FRAUD. 

See Insurance, '7. 13; Pleadings. 10: Contracts, 6 ;  Claim and Delirery, 2 ; 
Process. 1 ;  Indictment, 1. 

1. Pratld-Deceit-Evide?1f-f>-Li8 I'(,~~dcns-dctions ---In an action to re- 
corer damages for tlie defendant's fraud and deceit in inducing the plaintiff to 
conrey his title to his lands in exchange for the deferdant's lands when the 
latter had only title to a part thereof, a suit concerning the matter in dis- 
pute. pending in the county, is not effectual ns a lis peltdens against the de- 
fendant's positive and nnequivocal assertion ot title, upon which the plaintiff 
relied, and which induced him to part with the title to his own lands. Cto'iie c. 
Mallo?/, 207. 

2. Ramc-Dt~ds attd ( ' o~ t~ 'c~a~~cea- l l . , i t t r ' ) z  I?~atru,bne?tts.-Where the de- 
fendant has by deceit and fraud induced the plaintiff to conrey his lands in 
eschange for defendant's land, upon delivery of defendant's deed duly executed, 
containing full warranty of title, the fraud is in the treaty, and the deed be- 
ing upon its face in accordance with the re1)resentations of the defendant, the 
principle requiring that one afforded full opportunity to lead an instrument will 
be bound hy its terms has no effect upon the plaintiff's right to recover. Ibid. 

FREIGHT. 
See Na~igable Waters, 1. 

FRIT'OLOVS APPEAL. 

See Appeal and Error. 40. 

(;ESERAL APPEARASCI.). 
See Process. 2. 

1. Gifts-Iuto. I'icos-Co118t1.1ictif.c I)clif.er!l-Iwtcrtt-Delivery to Tkil~f 
Person.-It is not necessary to the validity of a gift inter civos that delivery be 
made directly to the donee, if i t  is made b~ the donor to another for him with 
the doniinant intent at the time to pass the title. I - la t~dlc~ c. Worrcn. 95. 

2. S\'clnzc-Tirdrln~c~fts-Qf~estio?~s of La tc'-Qit c8tion.s for Jury-Bppeal a d  
Error-T~r'aln.--The defendant, heir a t  law of the deceased, abandoned her pnr- 
l m e  to caveat his will in faror of the plaintiff, and there was evidence in de- 
fendant's behalf that she and the plaintiff agreed with the clerk of the court, 
with whom the euecutor had deposited in rettlenimt, nirlney's belonging to the 
estate, that each of the parties should be entitled to a half thereof, aud that the 
clerk sho~ild inrest it for them: IIclrl, upon judgment for plaintiff as n matter of 
law, the evidence. on alq)eal, will be considered in the light nlost favorable to 
the defendant; and it was reversible error for the trial judge not to submit tlie 
question of a valid delivery of the property to the jury. Ibid. 

GOODS. 

See Bills and Notes. 2 ;  Equity. 6. 

GOTrERi\'MENT. 

See Courts, 6 :  Da~nages. 4 ;  Munic.i~)al Corporations, 32, IS, 21; Monopolies, 
2 ;  Pleadings, 4; Summons, 1. 
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1. Go?-cr)tmcnt-Railroads-Suntmona - Process - Semire - Substifuted 
Agerlt-Partux-An action against the Director General of Railroads, brought 
prior to 1 l\larcli, 1920, alwuld not be dismissed because serrice had ]lot been 
~natle on the substituted agent of the g o ~ e r n m e ~ ~ t  alqmiuted under the- pro\i,iions 
of the transportation :wt of 1920, there being no time qtated in the act in nhic.11 
such fubstituted agent shall be made a party. Ashford c. Davis, 89. 

2 I:~?Y ?-)rmto~t -Rarl~ond,~-I . :~)~hn~~qo-Spf~c. ial  S ' h ~ p p ~ ~ g  P f ~ n t i t  - T,oad~~g 
-'l'rar~oportattow.-The placing of a car ln ~ o 4 t i o n  to be loaded hy the shipper 
under a ipec.ial permit dnring an en~hargo laid thereon during Goverrnnent con- 
trol as  n n a r  nle:iblire. and prrn~ittiug the sliil~per partially to load it  on thtb 
car before the special perniit has been recvilled, is some evidence that the spe- 
cial permit has been authorized: and the partial loading of the car may be cov 
sidered aq the commencement of tlle shipment and tnke it  out of the purview of 
a general order by the Railroad Administmtion thereafter issued prohibiting 
such ihipments during the continuance of tlie embargo. R. R. c. Lumber Co., 227. 

3. Cocrr)znze)li-Rui71.onds - Embatyo - Loading Cars-Danzage. - Wherr, 
under the control of the Government of railroads, as a war measure, a shipper 
has loaded a car subject to an embargo placed thereon, he mag lawfully he rc- 
rluired to unload tlie car nt his o\m expense. Ibid. 

-1. Gocerrr ))~c~r~t-Railroad.?-PI i ~ ~ c i p a l  o)irl Agrwt - &'~trtmtcr,ls - Proceuu. - 
The courts of this State will take judicial notice that under the provisions of 
the Federal Transportation Act the Preqidr~it appointed a n  agent for  the man- 
agement of certain railroad companies in snbstitution of the powers of the di- 
rector general of ruilroadb: and an action will not be dismissed a s  of nonsuit by 
reason of a summons having been served on the carrier's local agent entitled in 
the name of the plaintiff against "J. C. Davis. director general and agent." t h r  
defendant so named having entered a general appeararice accordingly and de- 
tended upon the merits of the case. Il'rtght c. R. R., 3.54. 

GRANTS. 

See Boundaries. 1: Deeds and Conveyances, 14. 

HAXDWRITISG. 
See Evidence, 17. 

HARMLESS ERROR. 

See Bypeal and Error. 6. 18, 45. 47, 34, 5 3 ;  Instructio~ls. 4 ;  Vendor and 
Purchaser, 2 ; Homicide. 12. 

HEALTH. 

See Inhurance. 7. S : ('onstitutional Law. 3 : Statutes, 9 ; Obstructing Juh- 
tice, 1. 

HEARSAY ET'IDESCE. 

See Evidence, 1, 8. 19. 31, R2; Appeal and Error, 44. 4.7. 

HEIRS. 
Sw Estates, 1: Wills. 1. 3. 

HIGHWAY C'OJIJIISSIOS. 

See Pleadings, 4 ; Highways, 3. 
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HIGHWAYS. 

1. HQl~zcay-Bridges.--The word "highways" indudes within its meaning 
bridges thereon intended and used as public thoroughfares. R. R. r ,  McArtan, 201. 

2. Sanle-Co?inties-Contracts-Attrts Hiyhwuy Co~nrnission-Statute8.-It 
is primarily required that a county construct and repair its bridges; and where 
the board of county coniinissioners has, with statutory authority, contracted 
with the State Highway Commission to build a bridge on its public road to be 
taken over in the State's system of highways. i t  is the d u b  of the board of 
county commissioners lo provide the funds necesary for the purpose in the man- 
ner provided by law. Ibid. 

3. Same-Taxatiolz-Debt-C~~istit~tio~~al Law-'Che authority conferred 
by C.S. 3767-3772. upon the board of county commissioners to build, repair, o r  
alter its road and bridges in any way that may seem practicable, and issue bonds 
or borrow money and issue notes not to esceed actnal cost. and to levy sufficient 
tax on real and personal property to pay interest, anti create a sinking fund, 
is not necessarily inconsistent with the amendment to Article V, section 6, of 
our S h t e  Constitution, excepting from the limitation of 15 cents on the $100 
raluation of property a levy on county property for "a r3pecial purpose, and with 
the approval of the Geueral Assembly, which may be done by special or general 
act," the amendmeut only adding that the approval may be done by "general 
act." Ibid. 

1. Satne-Legislative d~ctlzo)if~/.-Where, with special legislative authority, 
a board of county coinmissioners has contracted with the State Highway Corn- 
mission to build a bridge on a public higlnvay of the county, to be absorbed in 
the State's system of highways, and for the building clf the bridge the county 
has incurred an indebtedness for which it has afterwards given its notes, excep- 
tion to tasation levied to meet these notes upon tlie gl-ound that it  required a 
special act of the Legislature to give them validity is mtenable when yroceed- 
iugs for the purpose have been had under the provisions of the general statute*. 
C.S. 3767-3772. Ibid. 

3. IIic/hwa~s-Rrid~cs-Co?~~~fi~~s-Nt~~fe Hzgl~ira~l Commission- Twat~oi t  
-Debt.-The board of commissioners of a county co~tracted with the State 
Highway Comniiwion, with legislative nulhority, to construct a bridge upon a 
highway to be included in the State's system of higliwc~ys, and having incurred 
this obligation thereafter, issued its notes therefor and I he plaintiff's seek to en- 
joiu a tax levied to pay these notes: Held, plaintiffs' ]losition that it  was un- 
necessary to create a sinliinq fund, as  the State Highway Commission would re- 
pay the espenditure for tlie bridges, is untenable. and that i t  was incumbent upon 
the county commissioners to lwy the tax to provide for the payment of t h ~  
notes, principal and interest, though esecuted after the obligation under the con- 
tract had been incurr~d.  Ibftl. 

HOMICIDE. 

See Appeal and Error, 51 ; Evidence, 27. 

1. Homicide-Criminal Lazo-.~ali~e--Ecideticc-~4ppeal and Errol.. -The 
issue of murder in the second degree involving the element of malice, and oil 
the trial there is evidence that the defendant killed the deceased a t  a dance 
in a warehouse where tlie deceased and another were disturbing the dance by 
a quarrel, and there is fnrther evidence that the prisoner killed the deceased 
in self-defense, requiring that the defndant should have been without default i n  
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provoking a quarrel with the deceased, it is competent for the defendant to 
show that he was in charge of the warehouse for the owners to protect i t  and 
preserve order, and that he interferred with the quarrel in the performance of 
a duty, in order to rebut the idea that he was in fault in bringing on the fight, 
and the elenlent of malice involved in the issue: and where the verdict is guilty 
upon this issue, the esclusion of this evidence by the court constitutes reversible 
error. S. c. Moore, 637. 

2. EZonzicide-GI-inzi?tal Lazc-Evidence-Cl~aracter-Stlbsta~~ti~' Ecidence 
-Appeal and Error.-Where, upon the trial of a homicide, there is evidence of 
the bad character of the prosecuting witness, and of the good character of the 
defendant, a charge of the court that the jurr should consider this evidence In 
relation to the credibility of the testimony of each, constitutes rever-ible error 
in confining the evidence of tlie defendant's good character to the credibility of 
his testimony, and excluding it as substantive evidence on the issues. Jbid.  

3. Homicide-Murder-Dl/ing D~claratzons-Evide?tcr.-Upoil the trial for 
murder, the declarations of the deceaaed that lie knew he had been fatally shot 
and would die from the effects of his wounds, which, after his lingering a few 
days, resulted in his death, and his stating under these condition- the names of 
the defendantq a4 his slayers are sufficient as  dying declarations to be received 
a s  evidence by the testimony of the one to whom he had made them. S. 11. WLI- 
lzanq 643. 

1. Nanae-M~~ltalitu-Z?iferetzces.-TVllere. upon the trial for murder, the 
declarations of the deceased are admissible in evidence as  dying declarations, 
and all the evidence tended to show that he hild made them voluntarily and 
without suggestion, but after lingering a few days he had become unconsciou~s 
preceding his death, conjectures are nut available as a defense that tlie declara- 
tions were made at  a time that the condition of the deceased rendered his mind 
incapable of comprehending his declarntions, or that they were drawn from him 
solely as a result of questions asked him a t  the time, and were witliol~t f~)~ indn-  
tion in truth. Ibid. 

5. Same-Verdict-Conviction.-Where tlie prisoners on trial for murder 
have been identified by the competent dying declarations of tlie deceased as his 
murderers, and there is evidence that the defendants had a grudge against the 
deceased, had declared that "they would get him." and the death resulted from 
a conspiracy they had formed to kill him: Held, the evidence was sufficient to 
sustain a verdict convicting the prisoners of n~urder in the first degree. Ihid.  

6. Homicide-Murder-Implied Xa1ice.-Upon a trial for murder, malice, 
in a legal sense, will be implied from a nrongful or intentional killing of an- 
other, without lawful excuse or mitigating circumstances. Ibid. 

7. Homicide-Murder-Pr~mPrlitation-Deliberation - Ecidence. - Where 
there is evidence 11~011 a trial for murder that the deceased pursued the ])risoner 
and accused him of stealing his corn, and rode in the latter's wagon with him 
for the purpose of going before a magistrate, and before reaching their destina- 
tion the prisoner killed the decea-ed by piqtol -hots, and his dead body was fount1 
along the road where the 1)risoner had left him evidence is competent that upon 
meeting with the decea.ed he had uncovered the ~ ~ i s o n e r ' s  wagon body and 
found therein corn, has, and whiskey ah tending to disclose conditions that 
would bear upon the questions of premeditation and deliberation intervening be- 
tween the time of their meeting and thnl of the homicide, and s u s t a i ~  a verdict 
of murder in the first degree. S, v. Miller, 679. 
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8. Ho?r~icide-Vurder-SeU-defe)~se-Evidence.-TT'llere self-defense is re- 
lied upon in the trial for murder, with the prisoner's evidence that he had killed 
the deceased when the latter had attacked him with a knife, it is competent for 
the State to show in rebuttal by its witnesses who had esanlined the body shortly 
after the homicide that the deceased had no weapon except a pocket knife. which 
was found closed in the pocket of the dectmed. Ibid. 

9. Honiicidc - Jftrrdcr - Instrtrctiom - Premcdiration - Deliberation - 
Caztsc of Death.-Where the prisoner has been convicted of murder in the first 
degree, his exception that the charge failed to instruct the jury that it was 
necessary for the death to have resulted from the prenieditation and delibera- 
tion of the prisoner, cannot be sustained, when it appears that the jury wah 
correctly instructed as  to the principles of mnrder in the first degree, that the 
burden was placed on the State to establish guilt beyond a reasonable doubt, 
and that the death must have resulted from the preconceived purpose to commit 
the homicide. Ibid. 

10. fl~mieide-Blttrder-Ztf8tr~r1~tion~--E2:if7enc - 12cqftcst for Instrftctions 
-Appeal and Error - Ohjectiwts and Exceptions. - The prisoner, convicted of 
murder in the first degree. may not sustain an appeal by esception to the charge 
upon the element of malice on the ground that the principles of law were not a p  
plied to every phase of the evidence, where the instrucrions corrctly stated the 
principles generally applicable, and the prisoner has not offered prayers for sge- 
cia1 instrnctions on the subject of his exceptions. Ibid. 

11. Homicide -- Manslatrghtrr - Malice - Murder -- Evidotce - Burden of 
ProofJustification.-The unlawful killing of a human being is a t  least man- 
slaughter. and with the added element of malice it bewmes a t  least murder in 
the second degree. When the killing with a deadly weapon is shown or admitted, 
the burden is on the prisoner to shorn to the satisfaction of the jury such mat- 
ters as  will reduce the offense to manslaughter or escuse the homicide. Ibid. 

12. Homicidc - Sfurdo' - Coprineipals - Self-defense - Evidence - In- 
strttctions-Appeal and Error-Harn~lesa Error.-When a father and his two 
sons are tried for murder as coprincipals, and the evidence tends to show that 
the sons had commenced the firing upon the deceased, ,In officer with warrants 
for their arrest, resulting in his killing by the father in self-defense, the defense 
of the father is not available to the sons who had willfully commenced the firing 
resulting in the death; and an error in an instruction in favor of the sons upon 
this principle cannot be complained of by them. S. v. WI itson, 111 N.C. 695, cited 
and distinguished. S. z;. Sisl;, 6%. 

HOSPITALS. 

See Constitutional Law, 4, 6 :  Statutes, 9. 

HOUSE OF CORRECTION. 
See Abandonment, 4. 

HUSBAND AND WIFE. 

See Estates, 1 ;  Trusts, 4 ; Actions, 3; Abandonment, 1 ;  Criminal Law, 6. 

1. Husband and Wife-Alimony Without Divorcr9-Rtatutes-C'ontcact of 
Separation-Assr~niptio~i ofi Marital Relations-Courts-Finding of Facts.-Where 
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HUSBBND AND W I F C C o n t i n u e d .  

i t  is urged for the defendant upon hi? wife's application for alimony without di- 
vorce, C.S. 1667, that  he and his wife had entered into a contract of  separation 
and  had not thereafter re.un~ed the  marital  relation, it is competent for the hus- 
band to  show the matters he relies upon his defense, but i t  is  for the  tr ial  judge 
to decide the t ru th  of the matter upon all  of the evidence, though his  finding^ 
:Ire not to be received a s  evidence, by the jury 11assing upon the is<ue 1)ro~er ly  
presented to them a t  the trial of the case. Xoorc c. Moore, 332. 

2. Rcrn~c-Appc'trl a ) ~ d  Error-Rcc,or<l-('~rtificatt of Probate..-Where the 
defendant resists his wife's application for alimony without divorce, C.S. 1GGT. 
upon the ground that there was  still in effect a valid contract of separation they 
both had executed, a n d  appeals from a n  adverse decision of the tr ial  judge hear- 
ing the matter,  the  record on appeal should set out the writing of separation so 
tha t  the Supreme Court may determine whether i t  was reasonable, just and fxir 
to the wife, and nhether  in taking her acknowledgment the  officer had properly 
certified tha t  it was not unreasonable or injurioiis to her, a s  the statute rcquirec. 
C.S. 2515. Ibid. 

3. I I u ~ b a n d  uttd Tl'ifc-"Subui.~le)~rc"-Ali~)zo)~!l-dtto).ne!ls' Fcc.8-Rfatute.~ 
-d?nmdt~tcnts.-Wllile t he  allowance to be made by the judge for the  "subeist- 
ence" of the wife from the  earnings or estate of her husband, under the pro- 
visions of ('.S. 1667. in her  application for alimony without divorce, is  not re- 
garded a- synonymous with "alimony" and does not in terms include the allow- 
ance for attorneys' fees, by recent <tatntorx amendment t he  court may iw\v 
allow her attorneys' fees. Ibid. 

4. H I L S ~ U ~  and: Wife-~4ctinns--Comnzo?1 Law - Rtntlrt~s. - The rommnn- 
la\% fiction tha t  the  entity of the wife merged by marriage in tha t  of her hus- 
band, and tha t  neither may sue the other, is a matter of pnblic policy tha t  i t  
i s  the province of the  T~gislatl ire to change hy statute,  fo r  it may declare what 
ac ts  shall be contrary to or in keeping with the pnblic policy of the State. 
Roberts c. Robo'ts. 566. 

5. Sa111c-Tottu-Constitrtfio?~ul Late.--Under the  provisions of C.S. 408, 
4%. 2606 ct sccl., pawed in 1)nrwance of Artiel(~ S. cection 6, of our State Con- 
stitution, husband and wife are  authorized to contract and deal with their hepa- 
ra te  property. subject to  specific euceptions a s  if they were unmarried: and by 
suing alone the wife may recover not only her earnings for personal service, but 
damages sustained by her in consequence of personal injury o r  other tort. Ibid. 

6. Saw~~--TTillfztl Torts.-In order for the wife to recover daniages for n 
tort committed by her husband cal~cing her  a personal injury. the test of his lia- 
bility is whether he  has comnitted the  breach of a legal duty he  owed to her 
without dictilictio~i as to whether the breach was a willful or negliqent act. Ibld. 

7. S'mnlr~-St q11clc wrz--4 11tomobilc8.-The defen(1:mt driving a n  automobile 
with his wife ant1 cbildren is  liable in tort for his negligent act  wl~ich  causes his 
wife a personal injury ill the wife's action against hi1~1, the comn1o11-law fiction 
of a merger of the identity of the wife wit11 tha t  of her husband, and tha t  a re- 
covery may not be had by her  in view of their  relationship, having been changed 
by our statutes. C.S. 408. 434, 26M ct scq. Ibid.  

IDESTITT. 
See Evidence, 1. 
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IDENTIFICATION. 

See Criminal Law, 25, 28. 

IMPLIED TRUSTS. 
See E q u i t ~ ,  5. 

IJIPRISONJIENT. 

See False Arrest, 1, 2, 3 ;  Criminal Law, 4, 
ment, 4. 

IAIPROVEJZENTS. 

See Rlunicipal Corporations, 5, 10, 23, 26, 25;  

;i ; Ilrunlrards, 1 ; Abandon- 

Evidence, 20 ; Partnership, 1. 

ISCENDIARP. 
See Criminal Law. 23. 

ISCOJIE. 
See Wills, 3. 

INDEBTEDNESS. 

See Municipal Corporations, 28. 

INDEMNITY. 
See Contracts, 10. 

INDICTNEST. 

See Criminal Law, 9. 13, 18, 30; Constitutional Law, 11; Intoxicating 
Liquors. 8 :  Verdicts. 6. 

1. Indictment-False Entries-Frnitd and Deerit--Banks-C~.itni?tal Laic. 
Where the indictment charges the employee with making false entries upon the 
books of the hank in which he was employed, and that it mas a corporation ex- 
isting under the laws of the State of Sort11 Carolina, it  is not defective for fail- 
ing to particnlarize that it  was a bnnlr, within the contemplation of the statute 
under which the indictment had been drawn. S. L.. Hedyecock, 714. 

2. Sarnc-Persons to .Jtcrors t7nk?~o?cn-Stat~ctes.--An indictment charging 
the employee with the indictable offense of making a false entry on the books 
of a bank for which he was employed need not nwe13harily specify all thow 
whom he has thereby intended to defraud; and where it has named the officers 
of the band and a depositor, "and other persons to the jurors unknown." it is 
sufficient to show that the false entry was entered to deceive the hank examiners 
in concealing his defalcation, who were present making: an examination of his 
books, both under the common law and the statute. C.S. 4621, 4657. Ibid. 

3. Sanze-Coqtnts-T7erdict.-TV11ere the indictment charges but the one 
criminal offense of fraud to deceive "persons to the j u r m  unknown" in a false 
entry made by the defendant on the books of the bank, and there is evidence 
upon the trial as  to the identity of those "persons unlinown" to the grand jury, 
finding a true bill. a general verdict of guilty will be sur3tained. Ibid. 

4. Sanw-Bill of Particulars.-Where n bank empl3yee is charged with the 
indictable offense of making false entries upon the books of the bank in fraud or 
deceit of "other persons to the jurors unlmown," the defendant should make his 
motion to the discretion of the trial judge for a bill of particulars requiring thc 
name of these unknown persons, and his failure to do so will be deemed a 
waiver of his right. C.S. 4613. Ibid. 



N.C.] 

INFASTS. 

1. Infaw ts-Contrncts-U'isafltwzanc~ - T'oid Con trarts. - Concerning per- 
sonal property, arid escluding contrac.ts for iiecessaries and such contracts a s  :I 

minor i< authorized by statute to make, an  infant may during his minority aloicl 
his contracts. arid such x\oidance. when effected, i< irrerocable and renders the 
contract void ab initio. Jlorris Plan Co. v. I'trlmfr, 109. 

2 ~vanac-To? t u- l l i  sr rpr c\e)i t u t r o ? ~ ~  (I E to 4yc-Fraud und Deceit.--The 
principle upon which a11 infant mag amid  his ewcntory contract rests upon tlie 
po1it;r of the  law to protect hill1 dnring 11ii minority fro111 designing personc. etc . 
and  hi+ right to a disafhrnlance, though frequently it inay be injurious to the 
other contracting ~ ia l ty ,  iz  not affected b> the fact tliat he had mibreyresented 
his age, or appeared ill iiiaturity to l i a ~  e leached the age of discretion, and rr-  
lgmg thereon the otliei pdrty h:td entered into the contract he llnq disaffirmed 
Ib111. 

3. Sanie-Da))~ages.-IVliile an  jnfant inn7 be held responsible in dainagch 
for a pure tort nncomlei~ted with a contract upon 15-hich the law does not render 
him liable, i t  is  otherwise when he disaffirius a contract of this character. which 
the  lmlicy of the law permits hiin to disafiirni. Zbirl. 

4. Ba??zt-Bcfions-Ebttns of Sction.-Wllere the damages sought in the 
action are based iipon an  esecntory contract of an  infant concerning which i t  is  
t he  policy of the law to render void upon his disaffirmaiice, the form of the ac- 
tion in alleging the tort of the infant in inducing the other contracting party to 
enter into the contract by nlisrel)rewnti~ig he n a i  of full age, is  ineffectu~l to 
produce a different result. Ibid. 

5. Same-Bct~efits Rctarncd-l'endot atltl PurrhusPr-Consrde?-atio?~ Pazd. 
Where a minor has 1)nrchured an  automobile trlick, paid party for it. mortgaged 
i t  t o  obtain part  of the purchase price, and given his notes to the seller secured 
by chattel mortgage for the balance, arid the  truck ha< been seized and sold 
under the liens: HcTd, the principle nhich forbids the illinor to retain a benefit 
frorn his contract after diqaffirinimce applies. but he map recmer the  par t  pay- 
ment he has made to tlie p~irchxsn', inclwliu;~ that borrowed for the purpose ; 
and the fact that  he has recei\ed and spent money he liai earned in the opera- 
tion of the truck does not affect the result. Ibrd. 

INHERITAKCE. 

See Wills, 2 ; .Judgnieiits. 6 

ISJI 'NCTIOS. 
See Monopolies. 3. 

1. Injunction-Where the main purpose of an  action is to obtain a per- 
manent injunction, and the eridence raises a seriow question a s  to the existence 
of facts which make for plaintiff's rights. and are  snffirient to wtablish it, a pre- 
liminary restraining order 4iould be continued to the hearing. Cab Co. z;. Creuq- 
?)zun. 551. 

2. Same-Acifo)~iobiles - Color - I'uBlic Scrcirc. --  In  plaintiff's action to 
permanently enjoin the defendant from the  use of a d e ~ i c e  that the plaintiff 
had adopted for i ts  autonlobile s e r ~ i c e  furnished to the inhabitants of a city, 
there was evidence in plaintiff'c behalf, upon the hearing, tending to slion, that 
the color design for the 1)laintiff's automobiles ma\ a yel lo~r  body ~ r i t h  distinctive 
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markings in black that had theretofore not been used in the city, which became 
well known to the public which patronized the plaintiR's line because of its fair 
dealings and business methods. and that ihe rnethods of its con~petitors mere 
discriminatory and unfair ; that defendant, who had for a long while been run- 
ning public-service automobiles of a grey color, put into its service two auto- 
mobiles similar in deqign to the plaintiff's cars, and of such similar color and 
markings that the users of the plaintiff's cars were misled, the difference in their 
appearance being scarcely discernible by ordinary obse~vation. There was evi- 
dence in behalf of defendant that yellow was conmonly used for automobiles of 
this character, and was more durable, and Ihat he had 110 improper designs upon 
plaintiff's business : Held. a serious question was raised as to the defendant's 
wrongful interference with the plaintiff's rights, and upon its giving a proper 
hond, the preliminary restraining order should be continued to the hearing upon 
the issues. Ibid. 

ISQUIRY. 
See Bills and Notes. 1. 

INSOLVENCY. 
See Assignment for Creditors, 1. 

See Appeal and Error. 13, 16, 17, 18, 24. 46, 50, 53, 34, G; Courts. 3 ;  
Negligence. 5, 13: Navigable Waters, 3; Correction of Instruments, 2 :  Ob- 
structing Justice. 2 : Municipal Corporations. 29 ; B70r,:ery, 3 ; Railroads, 6 ; 
Criminal Law, 13, 19, 25, 33 : Witnesses, 1 ; Verdicts, ' i ;  Criminal Actions, 1: 
Homicide, 9, 10, 12. 

1. Znstr?cctw?rs-Ezjidctzce-Confe~~tw?t~-App and Error-Objectiom und 
Exceptims.-Exception that an instruction is not sustained by the evidence, and 
to a statement of the contentions of a party for the lack of evidence, comes too 
late after verdict to he considered on appeal. Cunstrrtctiotl Co. u. R. R., 44. 

2. Instructions-Request for Instructions-Appeal und Error.-An instrnc- 
tion will not be held for error that is sufficient upon the issue, where the appel- 
lant has failed to tender proper prayers upon a particular phase of the evidence 
that  he wishes to have reviewed on appeal. Ib id .  

3. Instrtirfio1lx-Req11e8ts for Instructions-Appear and Error.-The re- 
fusal of defendant's requehted prayers for instruction is not error when the 
judge has substantially given them in his general charge. Askfovd z'. Davis. 89. 

4. Znstrudio~~s-Ezcerpts-Cliargc Interpreted as  a TVliole-Appeal and 
Error-Ha~mleas Error.-An excerpt in a charge in a personal injury case is not 
prejudicial error to defendant for leaving out the principle of proximate cause, 
when it follows a portiun thereof which puts the burden of proof on the plaintiff 
to establish the various elements necessary to obtain a verdict on the issue of 
defendant's actionable negligence, and charges the jury that defendant's action- 
able negligence and defendant's breach of its legal duty niust prosinlately have 
produced the injury. Gr)ttr/l G. Cfilitics Co.. 285. 

5. I~strttctio~r,s-Nfat1ttc~~--.1pp(al and Error.-\Vhwe the trial judge has 
instructed the jury correctly but generally on the essential features of the cases. 
the charge will not be held for error upon appellant's exception that he had not 
explained t o  the jury the legal principles in conformity with the provisions of 
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0.S.  564, when he has  not submitted in ap t  time correct special prayers for in- 
strliction to such effect. Bank ?.. Yclwrton. 31.7. 

6. Inwtrlcctio~r v - S o r ~ l i q r ~ t r c c - I ' ~ ~ o ~ i r t ~ ~ ~ f (  Pccusr-.l ppcul utrd Error.-Tlir 
charge of the court mu\t he con4dereil a s  a nhole ;\rid will generally he sus- 
tained nhen i t  enlhodies the Ian wl~plicable to tlie ehsrntial features of tlie case. 
and where he ha. repeatedly and unrniitak;lhly charged npon the principle of 
1)rosimate cauw. in a negligence case. his oniiscion to ha re  repeated the win-  
ciple in a portion nf the charge nil1 not he held for error a. contradic tol~  or  
misleading to the jnry. Plrller c. R. R .  X'?. 

7. Instructions-Kcqrreuts-.ippcaI ntrd Error.- The refusal of a correct 
prayer for instruction is not errowon\ when by a change of phraseology the 
trial judge has substantially charged i t  in his o\vn language without weakening 
its force. Wuutt T. E'eldxpur, -134. 

8. It~utruc.fiorrs-E't)tplo!~(~r ajrd Emfiloycc-Mautt',. cmd Sewa~~t-Aofc A p -  
plia?rces-Ordirrar]~ Carc-.?pj~cal u~rd  Ertor.-.hi eniployer is  only required to 
llrovide his employer a reasonably safe 11l:we to work and re~sonably  cafe all- 
pliances with which to do it. in the e~ercis t .  of ordinary cz~re: and an  instrwtiou 
upon the evidence which 1e:ire.s out t h ~  reqnirrluent a s  to ordinary care inipow. 
an  absolute duty on the eml~loyer to fnrni\li his employee with such place and 
appliances, and constitute rever.ihle error to hi. prejudice. Olrcv r .  Lttmber Go., 
612. 

9. Inntr~~rti~~~~~-Tl~ift~c.~~c~-I?~tt'r~st- 111pc(11 and Er+ror.-Where the rela- 
tives of the prisoner on trial for niurder have te5tifiwI. an  instruction that the 
jury should receive their testimony with caution and scrutiny is sufficiently ex- 
plained by his further charge that after iuch .c#rntiny they ~ n ~ l s t  give i t  a f  much 
credit as the  testimony of a disinterested ~ i t n c c s  if they were batisfied that  they 
were telling the truth. S r .  Il'11liunrx. CA5. 

10. Instrlictiorre-Exco~pta-Corrcct'ttcl I.:I.I~I-Sppml and Error. -If the 
trial judge in his charge to tlie jury h i ~ s  committed error in an excerpt from his 
charge upon the widenc2e of n conq?iracy to kill. resulting in tlie death of the 
decea\ed, for which the drfentlants are  on trial for niurder, in omitting to charge 
tha t  the j n r ~  muit  find that the accesw~rit~s were prewnt a t  the  time one of 
them did the  actual killing, snc.11 error. if an) .  is cured by his having previonsly 
charged to that effect. the charge being constrned a i  a whole. Iliid. 

11. In.str~~ctio)rs-R~c~1te~~t for  Ir~slr.uctior~o.-\Tliere the tr ial  judge has cor- 
rectly charged upon principle< of law in addition to those requested hy the al)- 
pellant, i t  cannot be held nb error. Ibid. 

I 2  Ramc-Gmrrul C1tarqe.-The refusal of requested prayers for instruc- 
tion that have been more succinctly and ~lointedly incorporated in the general 
charge cannot be held as error on appeal. Ibu7. 

13. Instrilctio?r.?-Criminal Law-Reaeonablc Dorlbt-Appeal and Error.- 
The charge of the trial judge in this criminal action npon the doctrine of rea- 
sonable doubt is  not subject to valid objection. S. r .  Grintk ,  756. 

INSURASCE. 

1. Insttra?tcr-dctione-Parties.-The administrator of the deceased insured 
is the proper party to  bring an action upon contrart of il~surarice making the 
policy payable to the personal representatives. 1q'o.z c. Itre. Co., 121. 
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2. Insura?!ce-Principal and dgent--2'crt~-Deli1;err/ of Policy.-Where the 
authorized agent of a life insurance company to deliver a policy could have de- 
livered the same during the good health of the iipglicant, and delays to do tio 
until the applicant is in ill health, and then not entitltsd to its delivery under 
his agreement, except for the delay ; Held, it  is for the jury to determine whether 
it  was the uureasonable delay of the insurw's agent that prevented the delivery 
of the policy during the continued good health of the applicant, and, if so, the 
insurer was liable to the beneficiaries of the deceilsed applicant upon the tort of 
its authorized agent. I b i d .  

3. Sa?~~~Prenti~tn~e-Stip~tlafio?i~9-TVaize. - The rules of an insurance 
company required the prepayment of the premium on a life insurance policy, 
and provided that upon the acceptance of the aplllicant by the medical exanliner 
a t  the head office of the company the policy would be in force. The local agent 
agreed with the insured that the payment was to be on delivery to him of t h e  
policy, upon the same condition, of which vhange the hvne office must have ha& 
knowledge when it sent the policy to the local agent for lelirery: Held, the stip- 
ulation as  to  the prepayment of the premium was in favor of the insurer. which 
it had waived by its conduct. Ibid. 

4. Znsurancc-Principal mtd Sgeltt-SolinViti~l{/ Agcuf-Agent for Delivrry 
-Stat~ctes.--The soliciting agent of a life insurance company, who is also 
charged with the duty to deliver the policy to the applicant, is the agent of t h e  
company, and makes it liable for its agent's tort in failii~g to deliver it  within a 
reasonable time after its receipt by him from his 1)rincip:il for that purpose. C.S. 
6457. IMd. 

5. Imurtr?~cc-Principal and Sgcnt-Drla/l it1 Dei'icering Policy-Torts- 
Questions for Jwy-Trials.-Where a policy of life insurance was t o  beconle 
effective upon the deliveq- by the local agent to the applicant while he was i n  
continued good health, and after the receipt of the policy by the accredited agent 
from the home office, the insured has demanded the delivery of the policy and 
tendered payment of the premium in accordance with tlie terms of the contract, 
and the tender has been kept good the beneticiaries, after the death of the in- 
sured, may recover of the insurer the face value of the policy upon the tort of 
the agent in failing to deliver the 1)olicy within a reasonable time, which is for  
the jury to determine. Ibid. 

6. Snnzc-Co?ttracts-C~n~~ideration-iL~tiO~~~~.-Where a policy of life in- 
surance mould have been delivered to the applicant before his death, and have 
become binding on tlie company escept for the tort of it?, agent in failing to de- 
liver i t  within a reasonable time, the action of tlie beneficiaries after the death 
of the applicant will not fall on tlie gronnd that thele was a want of con- 
sideration. Ibid. 

7. Imwancc. I,ifc~-Polirieu-Cotztrncis - Stipulations - Conditions - Good 
Health-Delivery of P01ie~-Fraud arid Col1usio11.-d clause in the application 
for a policy of life insurance to become a part of the policy contract wheu 
issued, that i t  will be inralid unless the premium shall be paid on its delivery 
while the applicant is in good health. is eucwtory until delivery of the policy by 
the company's authorized agent. and is for the purpose of protecting the com- 
pany in the event the applicant should theretofore, and since the acceptance by 
the company, become sick or in ill health; and where the policy has been de- 
livered to the insured or his representative and the premium paid to the com- 
pany's accredited agent, in the absence of collusion or fraud, the policy becomes 
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a binding contract on the  company, irrespective of this clause. Ins. Co. u. Crud?], 
348. 

6. Same-Principal awl A4r/ent-Ill HealtR-Notice to -Agent.-Where the 
apl,lication for  a policy of life insurance prorides tha t  the  application therefor 
shall become a part  of the policy when issued, and specifying tha t  the policy 
trould be invalid unless the first premium shall have been paid and the policy 
delirered to the  inwred while in good health. i t  is  r q u i r d  of the company's 
authorized agent to  deliver the policy and accept the premium, tha t  he  satisfy 
himself of the good health of the  insured before making delivery, and in the  ab- 
sence of fraud and ~ol lus ion between the insured and  the  agent, the knowledge 
of the  agent when acting n-ithin the scope of the powers entrusted to him, will 
be imputed to the  conillany, though a direct stil)ulation to  the contrary appears 
i n  the policy or the applic:~tion for the same. Ihid. 

9. Same.-The inrured during ill health sent his representative to t he  local 
agent  of the company t o  whom the company had, according to  custom, sent the 
policy fo r  i ts  delivery and the collection of the first premium; and i n f o n n d  the  
company's agent that  the insured was  in ill health, which afterwards resulted in 
his death, and the agent unconditionally delivered the  policy and collected the  
premium without inquiry a <  to the health of tlie inhured a t  tha t  time. There was  
a clause in the application for the  policy. incorlwrated in the policy itself, tha t  
the  validity of tlie policy contract was conditioned upon t h e  continued qwd 
health of the insured and his paying the first premiun~. There was no evidence 
of fraud by the  insured or collusion by him or his representative with the agent, 
but to  the contrary, and hcld, the  knowledge or notice of the agent of the ill 
health of the  insured \r&h iniputed to the  company, and the unconditional de- 
livery of the  policy by the agrnt  under the circunistances rendered the policy 
hinding upon the company, and enforceable. Ibid. 

10. Inaurawe,  Life-Policies-Contracts-Prtniirin~ Notes--Policies of life 
incurance and premium notes giren by the insured in connection therewith, u p u  
fornis furnished by the  colul~anies, a r e  prepared by the insurers: and in case of 
ambiguity o r  uncertainty as  to the right interpretation, they will be construed 
nlore strongly agiri~ist the  insurers, and in f a ~ o r  of the rights of those insured 
b y  them. Cndemood G .  Iris. Co., 638. 

11. Same-l'renlico~rs Paid from Rcwrce T f a l l i e s - E x t e ?  Peri~d8-i'ro- 
porticrmzte Reduefions.-Upon the payment of two years premiums upon a life 
insur;tnce policy, there were nonforfeiture options n i t h  extensions of time of 
t h e  incurance upon nonl)a) merit of ~ ~ r e m i u m s  for 1 arious lengths of time depentl- 
ing u11on the annunwl premiums theretofore paid. and the  insured gave his note 
-upon the company's form for  the premium af ter  tlie second year, with prorisions 
tha t  sl~oulcl the note not be paid a t  maturity t he  policy would lapse, with the 
right of the company to apply any reserve value due the  insured to  the payment 
of t11r then earned premium (not upon the note),  "as above provided," reducing 
the incured ra lue  of the 1)rol)ert.v to that  extent:  Hold. under the  seeming am- 
biguous provisions of the note. a n  application of the rezerve value by the com- 
pany to a part  payment of the earned premium due the  company, proportionately 
e~tmclecl  the  life of the polic.~, and upon the  tl(lat11 of the insured within the 
tinle so extended, his 1)eneficiary can reco\er upon the policy. Uttdertoood z.. 1113. 
6'0.. 177 N.C. 333, cited and distinguished. Ibid .  
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12. Sante-lnartruncc Conmiasioner,--8s to whether the premium notes 
given in this case were invalid because not submitted to and approved by the 
Insurance Conmissioner is not presented or decided on this appeal. Ibid. 

13. Z?cs~trnnc.c. Life-Falnc R~p,~cscnttrtiorix-Staf1tlcs-PoliM'es-Contract8. 
Under the provisions of our statute that all statements or descriptions in an ap- 
plication for a policy of life insurance. or in the policy itself, shall be deemed 
representations and not ~varrilnties, and that a mihreprescntation, unless material 
or fraudulent, will not prevent a recoveiy, every fact untruly asserted or wrong- 
fully suppressed ~nns t  be regnrded as  material if the knowledge or ignorance of 
it would natural'ly influence the judgment of the insurer in making the contract, 
or in estimating the degree and character of the risk, or in fixing the rate of 
prenliuui. Z ~ X .  CO. r .  UOJ. PO., 313. 

14. Rnmc.-In an action to set aside a policy of life insurance for repre- 
sentations that were falstb. fraudulent, and iuaterial. it appeared that the insured 
had misstated in his aapplicatiou that he had never hall spitting of blood, or 
Spanish influenza. tlnd it appeared that pendiug the action he had died of LU- 

berculosis: Held, the rel~resentations of the applicant inust be regarded as nla- 
terial, and the policy will be set aside for the fz~lsc ~tz~tc~rnents regarding t h ~ n i .  
Ibid. 

16. ISantfJ--Fraud.-The existence of actual fraud upon the part of the ap- 
plicant for a life insurance insurance policy is not necessary to avoid the policy 
when he has induced the company to issue it by false representations that are 
material for its consideration in passing upon the risk. [bid. 

16. Z ~ t s f o ~ ~ w c .  Life - False Rcpi~esotfatio~~s -Issues - Verdict - Specific 
Findhgs-General Fitirlings-Trials.-\.TThere the j u i ~  11u r e  found upon distinc- 
tive and separate is we^, upon the evidence and nndrr the charge of the court, 
that the applicant for a pulicy of life insurance has made material misrepresen- 
tations that will avoid the policy, and ulmn ;I selmnte issue that the insured 
had withheld no fact relating to his physical condition or personal history which 
he should have communicated, the specific finding as to the false representations 
will not be considered as  included in the verdict on the general issue; and were 
it otherwise, it would not be allowed to affect the result of avoiding the policy. 
Ibid. 

17. Ziwvawc, Lifc-Polic)j-Dclicer~ -Prc'tn irom-False Reprexen tations 
-Contracts.-The principle obtaining that the delivery of a policy of l i e  insur- 
ance without quzilification, upon the paynrc'nt of the first premiums, effects n 
completed contract of insurance. does not affect the right of the company tbere- 
after to have the policy set aside for fraud or false and material statements 
made by the applicnnt as nn inducement to the contract. 1 bid. 

INST'RASCE COMMISSIONER. 
See Insurance. 12. 

ISSURANCE, IJIPE. 
See Insurance. 

INTENT. 

See Deeds and Conveyances, 2, 6 ;  Gifts, 1, Wills, 3, ;i; Contracts, 6 ;  Execu- 
tors and Administrators, 4. 
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INTEREST. 

See Judgments, 1 ; Trusts, S ;  Instructions, 9. 

INTER1,OGUTORY J U N i \ l E K T .  
See Judgments, 2. 

ISTERSTATE COMMERCE. 
See Commerce, 3. 

I S T E I i S T h T E  COMMERCE COMJIISSIOS. 

See Carriers, 1. 

INTERVIZNEI:. 

It~ttrre~ier-.ltttrch~)ie~tt-Titlc-Blcrdell of Proof.-The burden of proof is 
on the intervener in n t t ac lm~mt  to  show his title to the l)roper@ attached. Elw-  
trir. Go. v. L i g h t  P l m t .  .535. 

I S T E R  VIVOS. 
See Gifts, 1. 

INTESTACY. 
See Wills, 10. 

See Crimirli~l A~fions.  I : Criminal Law, 17. 31 : Evidence. 27 : Constitutional 
TAIW. 13 : Verdicts, 2. 

1. In tomcutiizg Ltquor s-Spiritnour Liguor.s-C"tiw~i)~ul Lax-Verdict-Iu- 
srrt~s-Cotcnt.u in 1)rdtc ttr~ott-Rrapo~?sirc+tess of T7cr.dic*t.--Where- the defendant 
i i  tried for violating our prohibition lnw, and intlicttd under the proviqions of 
('.S. ,7379, with possession of \piritnou\ liquor for llurposes of sale;  section 33%. 
nit11 rweiving niore than a designated qu:mtity; section 3386. with receiving 
such liquor more than one quart  a t  :I time ni th in  fifteen consecutive (laps: see 
tion :W, with shipping aud trm\lw)rting the wme, a verdict upon the  evidence 
"that the defendant is guilty of rweivinq more liquor than allowed by law. and 
not guilty of receiving and t r anqx~r t ing  liquor." is a finding of guilty of violating 
the provisions of C.S. 3%; : and defendant's niotion to  c;et acide the verdict a-  
unresponsive to the  ishues or the connth i e t  out in the hill of indictnlrmt, iu prop- 
erly denied. S.  c. IIr(lm7. 631. 

L I~ntosicatinq Ligitor-Fpiritrrorrs Ligitur-('o~rr'ts-J~o't.~dtction - Fcdt'rnl 
Statrrto-Atat(, Stattitcs-Co,~flzrf of Lntrn.--C.S. 33%, is to prohibit the  receih- 
iny of more than qpeciiied qunntities of spirituous or malt  liqnors. and is  a n  aid 
to the enforcenient of the Volstead Act. passed in pursuance of the  Eighteenth 
A~nmdment  to the Conqtitntion of the United Sta tes :  and t h e  Federal amencl- 
merit giring concorrmt j n r i4c t ion  to the  Federal and  state courts in the  en- 
forcement of the 1)roliibition 1:lv. does not take from that  of the s t a t e  court the  
c~iforc?ment of a state statute on the subject not in conflict with t h e  Federal 
statute. whether the s ta te  s t s ta te  was pnqwd before or a f t e r  the  amendment to 
t he  Federal Constitution. Zhrtl. 

3. Ivtosiectti~tr/ Liqrco~-Spi~~ittto~ts I ; i q r ~ o r - E c i d e ~ i ( ~ e - P o ~ ~ ~ e ~ ~ i o n  - Prinw 
Frwic Can(,.-Where the defendant is being t r iu l  for  violating ou r  prohibition 
1a\v. and there is evidence tha t  a quart  of whiskey had been found in a trunk 
in t he  defendant's dwelling with m i l e  women's clothes, to  explain the  presence 
of the clothes in the trunk and to  identify the trunk a.; t ha t  of the plaintiff, it 
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MTOXICATISG LIQUORS-Contiwed. 

is competent for a witness to testify that the defendant mas unmarried, but 
lived there with a woman. 8. z'. Foster. 674. 

4. Intoxicating Liquors-Spirit 1m18 LZ'QIIO~S-Posscssiotz-Defetlscs - Er- 
ceptions-Proof.-Where the defeadnnt, charged with tht? ~iolation of our pro- 
hibition law, seeks to defend himself undcr the provis~ons of the Turlington 
Act, allowing the possession of intoxicating liquors in his house for his own 
purposes, he must plead and show that the liquor was for the purpose allowed 
by the act. Ibid. 

5. In toricating Lir/~tor8--Spiritum Liq?to?*s-Crinlig~nl Law - Eddcltce - 
Mental Zncapadtl/-Ct,intitral Intent.-When the defendant is being tried for 
illicit distilling of whiskey, it may be shown in defense that he was mentally 
incapacitated from distinguishing between good and evil and could not appreciate 
the illegal consequences of his act because of mental inc,lpacity; but testimony 
by a nonespert, and from his personal observation, to the effect that the dr- 
fendant did not have mental capacity to operate a still is incompetent and proyl- 
erly escluded. The charge in this case is approved. S. 7.. Jo?tmega?z, 701. 

6. Zntoxicatinq Liquor-Spirituous Liquor-- Eaid~uce - Statutes - I'iin~ct 
Facic Case-Nonsuit--Trials.-Evidence that large quantities of whiskey were 
found concealed in the defendant's dwelling and on his premises, that a path- 
way led from the defendant's house to sevwal stills having the appearance of 
their recent operation, constitutes prima facie evidence that it was in violation 
of C.S. 3379, and defendant's motion to dismiss as in case of nonsuit is properly 
disallowed. S. v. Potter, 742. 

7. Zntoxirutiny Liquors-Spirifito~rn Liquors - "Rcct iae" - Statutes - Eoi- 
dmce.-Considering the language of C.S. 33f55, with the history of legislation re- 
lating to prohibition, it is held that its controlling intent and purpose is to make 
it unlawful for any person to acquire and take into his possession within the 
State a t  any one time or in any one package, spirituous or vinous liquors, etc.. 
in a quantity greater than one quart, without restricting the meaning of the 
word "receire" to "accepting from another"; and evidence tending to show that  
the defendant had wallred straight to the place where t?e prohibited quantiw 
was concealed and taken it from its hiding place, is sufficient to show that h e  
knew it had been hidden there for his benefit, and sustain a conviction. S. v. 
Snipes, 743. 

8. Zntoxirati?zg Lirllror s-Spirituous Ltqlrors-Z~rdictnzcizts-Co?~nts - Stut- 
utes-Collviction-Go?zstitutio)lul Lau;.-Counts in an indictment charging the 
defendant with violating our prohibition law, first, having liquor in his possession 
for the purpose of sale: second, with receiving within the State a quantiw greater 
than one quart;  third, receiving within the State a packaze of spirituous liq~ior 
in a quantity greater than one quart, do not (>huge the otftase prohibited by C.S. 
3386, making i t  unlawful for any person (Iwing the space of fifteen consecutive 
days to receive such liquors in a quantity or quantities totaling more than one 
quart;  and a verdict under the counts in this indictment of guilty of receiving- 
more than one quart of whislrey in fifteen days is not responsive to the issues, 
and is a conviction of an offense of which the defendant was not tried, and 
concerning which a former conviction may not he successfully maintained, and is 
in contravention of Art. 11, sccs. I1 and 12. of onr State Constitution. Ibid. 

9. Sanze-Appeal alzd Error-Objections and Exceptions-Briefs-Rules of 
Court.-Where the defendant, tried for violating our State prohibition law, has 
not been indicted under the provisions of C.S. 3386, for r~~ceiving within fifteen 
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consecutive d n ~ s  in this State liquors in quantity or quantities totaliug more than 
one quart. but the trial has been proceeded with under other counts, his escep- 
tion to the court's refusal to set aside a verdict of conviction under C.S. 3b6, 
and to the judgment accordingly entered, is sufficient to bring up the case to the 
Supreme Court for revimv ; and his brief addressed to the insufficiency of the ver- 
dict citing anthoritie.;. is a compliance ni th  Snpreme Court rules in that respect. 
I b l d .  

IXTRASTATE. 
See Commerce. 1. 2. 

ISSUES. 

See Appeal and Error, 6, 23, 43; Easements, 1 ;  Larceny, 2 ;  Evidence. 11;  
Mandamus, 2 :  Verdict, 1, 3, 6 ;  Insurance, 16. 

1. Z~uw.s.-Issuer illlist be so framed that the verdict thereon nlust ueces- 
barily conclude the matter, and leave nothiug to conjecture. Par! /  2;. White, 79. 

2. Same-Appeal nrid Error-Objections and Ezceptiom - -Sew Trials. - 
Where the court submits, over the appellant's objection, an issue to which the 
answer is not conclucive, and has refused a proper issue submitted by the appel- 
lant. a new trial  ill be ordered on appeal. Zbid. 

3. I~sucs-Appeul mtd Error.-'l'l~e refusal by the judge of i sues  tendered 
by a party to the actiou is not error when the issues submitted were sufficient to 
present all the coutroverted matters in the case. Askford 9. D a ~ i s ,  89. 

JOINDER. 
See Criininal Law. 11. 

JOURNALS. 
See Constitutional I,aw, 9. 

JUDGI<:S. 
See Boundariw. 1 ; T~ia l s ,  1. 

JUDGMENTS. 

See Appeal and Error, 1, 3, 5, 26, 33, 35; Trusts, 3 ;  Corporation Com- 
mission, 2 ,  7, 8 ;  Mortgages, 3 ;  Courts, 4 ;  Deeds and Conveyances. 5 ; Gifts, 2 ; 
Venue, 8 ;  Pleadings. 10; State's Land, 2 ;  Waters, 2 ;  Clainl and Delivery, 2 ;  
Constitutional Law, 10: Criminal Law, 2. 

1. Judgn~ertt.9-Co?i.t-Tenants in Common-Commissiolzer to Sell Latrd 
-Division of Laftd-Znte?.pst-Egztitu-J~~dgnzent Set Aside-Procedure.-m7here 
the action involves the validity of a deed given to an heir a t  law of the de- 
ceased owner of lands, and a division of his other lands among his heirs as 
tenants in comlnou. and i l  consent judgment has been entered establishing the 
validity of the deed and directing a division of the other lands to be made by 
the grantee heir a t  law, his report to hare the effect of a decree of the court, 
all parties waiving the right to except: Hel(7, upon exception to the report by 
one of the parties, that the division thus made was inequitable, and upon the 
finding of the jndge that the one appointed was an interested liarty and had 
not made division of all of the lands, the consent judgment should be set asidc 
it& toto, in the exercise of the equitable jurisdiction of the court, and its order 
referring the matter to the clerk of the court to appoint commissioners to sell, 
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and further proceedings to be had for the division according to the regular pro- 
ceeding and practice of the court was a proper one. Edwards w. Sutton, 102. 

2. Jitdylnwnts - Consent - Modificatio~i - Courts -Interlocutory Orders.- 
The principle upon which the court may not modify a consent judgment entered 
with the approbation of the court, in the at~sence of fraud or mistake, applies to 
final judgments, and not to interlocutory orders entered by consent, when they 
do not infringe upon the rights of the parties. Fmclet u. Winders, 105. 

3, Same.-Where there is a dispute b&veen the paisties a s  to the title and 
the rent one of them should 1)ay to each of the others for a hotel, and  a ronsent 
order has been entered that the tenant pay rent in a certain nlonthly amount 
to the receiver for the furnished hotel, arid thereafter it is made to appear that 
by the legal action of one of the parties thcb tenant has been compelled to spend 
money for refurnishing the hotel: Held, Ihe consent order was interlocutory, 
and a mbstquent modification did not substantially aRect the right of the parties, 
ordering that the tenant apply the rent money to his expenditures in refurnish- 
ing the hotel, and it was permissible for the court to enter it without the con- 
sent of the ~mrties, upon requiring the renter to execute ;I sufficient bond to se- 
cure the final judginent. Ibid. 

4. d~ctlgt)~cnts-Co~tclttsio,rs of Law-Jlatter of Ri!/iit.-h judgment is the 
cnnclusion of law ulwn the facts admitted or authoritatwely established in the 
course of R properly constituted sui t ;  and where the ultimate facts have been 
so asrert~ined. a correct judgment ~nuct  follow and be entered thereon as of 
right. La~rreticc c .  Bwk, 196. 

5. .Itidylnnerrt8-Cunsent-llodifitntio1t.--A consent judgment is in effect a 
contract between the parties entered with the ronsent of the court, and resting 
upon their agreement it can only be chnnged by the court with their consent, 
and is enforced by the court as its judgment in accordance with its terms. 
Walker r .  Walkc~r. 380. 

6. Pamc-Z~??~cr i t a~~cc -X~u~  Propositu8.--In proceedings to partition lands 
the defendants pleaded sole ~e iz in  as  the only heirs a t  law of the blood of their 
gmndparents, the original owners, through their mother, and in their action to 
set aside a deed in entireties to their parents from their grandparents, for mn- 
tual mistnke, and to establish sole seizin in their mother, upon the ground that 
the conveyance of the land was only intended a s  an advancement to her and 
without other consideration, n consent judgment was en'ered vesting title to a 
part of the lands in themselves as heirs of their mother, and to thcl other lmrt 
in their father. The plaintiffs are the children of the father by a second and 
third marriage. and not of the blood of the original owners: Held, the consent 
judgment shut off the defendants' line of descent from the grandparents and cnn- 
verted the estate into one of purchase by the parties designated in the judg- 
ment, establishing thereby it new origin and stock of descent, from whom alone 
a title could be atqnired either by inheritance or purchas,?. Ibid. 

5.  Judylt1~e~tt.u-Ort1crs-Co11rts-I1~revelant  remark,^. -An incidental and 
irrelevant statement made by the judge in ordering prmonal property of an 
estate in his sound discretion, to  be sold at  public auction, cannot affect the 
validity of his order. In re Brolrn, 399. 

8. Judgments - Coltsent - Principal and B~tretlt - Claim and Delivery - 
Statutes.-The principle, applying to ordinary contracts. that a surety is re- 
leased from liability by an extension of time given to his principal does not apply 
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to a surety on a re1)levin bond given under the prmisions of C.S. 836, where tlie 
clefendant retains ~n)~.ession of the l~roper t j  the  subject of claim and delivery 
by reason ot tlie bond. and under i ts  conditions. and thereafter a judgrnent by 
consent of the parties ib entered by the  cour t :  and where the consent judgment 
stays executiou f o r  sixty clays, and in tha t  time the defendant upon whom the 
judgment place< liability has di\posed of the  same, the surety remains liable to 
the extent of hi\ principal',. obligation. Tl ul7ac.f c.  A'obn?tson, 530. 

9. Sarrzc-Prorr ipul 11~d Ayc.nf.-Tlw suretieq on a replevin bo~itl a r e  con- 
sidered us parties of rec80rd within the limits of tlieir obligatioll, C.S. B6, and  
by beconling w r e t y  they duly constitute their principal, the  defe~idant in the 
action. a s  their agent with power to bind their1 by their compron~ise or adjust- 
ment of the  matter in any rnanner within the  ordinary and reasonable purview 
of tlie action, :ind to have the same e\idenced, secured, and  enforced by final 
1)rocrss in the  came  : and he is bound by a juc\gment, entered therein by consent 
of the parties. though ~vitliout 111s knowledge, for the  liability therein imposed 
on his principal to the rytent of the  unc1ert:tking h e  has signed a s  such surety. 
I hid. 

JUSCTIOSS. 
See Cornnierce, 2. 

JURISDICTION. 

See Appeal :ind Error. 3 :  Corporation Coninlission, 2 ;  Courts, 1, 4 :  Demur- 
rer. 1 ; Venue. 2 ;  Suninlons. 2 : Discovery, 1 : Intoxicating Liquors, 2 ;  Criminal 
Law, 22 

JCRY. 

See Probate, 4 ; Appeal and Error. 48 ; Indictment, 2 ; L a r c e n ~ ,  1. 

1. Jzcrl(-Crirt~inal La~c-Spccial T7cnirf-Qrralificatio?~-Ta7r~sn~utl.-Where 
a juror has been d m n n  from the  jury box b~ the statutory method, to serve on 
s lw ia l  venire for  tlie trial of the prisoner for murder, and summoned accord- 
ingly by the sheriff. C.S. 2326, an exception to a juror retained by the  court tha t  
he lias served on the jury within the lost two years, and tha t  prisonerb challenge 
of him has been disallowed, is untenable, the  provision relating to talebulen not 
applying in such instance. S. z. Il'illtamu, 644. 

2. Jurors-Cha1lctryi)ry for  Caust,-Court - Influence. - A  challenge of a 
juror for cawe  mu\t  be wade in ope11 court, and the refusal of the  trial judge 
to entertain it privately. a r ~ d  riot in the  hearing of the jurors, upon the  appre- 
hension tha t  they might be prejridiced by the challenge. is not subject to euceII- 
t ion; the findings of fact thereon by the tr ial  judge being conclusive on appeal, 
and being sufficient t o  sustain the ruling of the court. Zbid. 

JUSTICES' COT'HTS. 
See Courts, 1. 

JUSTIFICATIOS. 
See Homicide. 11. 

KKOTVLEDGE. 
See Segligence, 11. 

LACHES. 
See Appeal and Error,  20. 

LAND. 
See Judgments, 1; Boundaries, 1; Wills. 6 ;  Deeds and Conveyances, 10. 
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LANDLORD AND TENANT. 

See Mortgages. 1; Municipal Corporations, 22: Verdivt, 1. 

Law7lord atrd Tcriaiit-Defccta olr Premises-Personal Injitry-Coaenants lo 
Repair-Lcasm-Damar/es.-The tenant cannot hold his landlord liable for 
personal injuries to himself or his family by reason of defective conditions on 
the leased premises on which they live, in the abst?nce of his express covenant to 
repair; and under the general rule applicable a liability of this character will 
not u s u a l l ~  be imputed. The question as to whether a recoreq may be had by 
the tenant under exceptional covenants or circumstances is not presented on 
this appeal. Hudson v. Rilli Co.. 342. 

LARCENY. 

1. Lnrccn~/-Criminal Law-Evidetice--Rcccli t Posst~ssion-Presumptions- 
Jury-T1ia1.q.--In an action for the larceny and receiving of an automobile, evi- 
dence that the car of the prosecutor had been taken from the place he had left 
i t  on the street of one town and within twenty-four hours thereafter was dis- 
covered by the prosecutor parked on the streets of a neilmboring town with no 
one in it, but that the defendant had been seen sereral times walking by the 
car. watching if not guarding it, by a policeman who hac been put upon watch 
by the prosecutor, and that the prosecutor, upon taking possession of his car 
found an overcoat therein with a letter in its pocket addressed to the defendant, 
together with the defendant's admission that the coat and letter were his, is 
evidence to be considered by the jury on the question whether the defendant 
was in the actual possession of the car a t  the time it wn3 restored to the pros- 
ecutor. R. 1.. Reagan, 710. 

2. Larceay-Criminal Lato-E'aiclmce--Recent Possession-Issues of Fact. 
The presumption that the one in xhose recent possession a stolen article has 
been found is the thief is not one of law, strictly speaking, but of fact, open 
to explanation by the one tried for the offense. Ibid. 

LAWS. 

See Courts, 4 ;  Judgments. 4 :  Bppeal and Error, 25. 

LAW O F  THE CASE. 

See Appeal and Error. 12. 

LEASES. 
See Landlord and Tenant, 1. 

LEGISLATIVE POWERS. 

See Municipal Corporations, 6. 12. 25; Highways, 4 ;  Constitutional Law. 8 ;  
Abandonment. 4 :  Appeal and Error. 59. 

IIEGISLATURE. 
See Statutes. 12. 

See Probate, 2, 5 :  Bppenl and Error, 37; Executors and Administrators, 3. 
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LIENS. 

See Corporations. 4 :  Mortgagor and Mortgagee, 1 ;  Municipal Corporations, 
'12; Pleadings, 2. 

LIUITATIOK. 

See Municipal Coqmrations. 29. 

1,IJIITATIOS OF ACTIOSS. 

See Trusts, 4 ; Pleadings. 11. 

LIS  PER'TjEXS. 
See Fraud, 1. 

LOCAL LAWS. 
See Cbnstitutional 1 . a ~ .  3, 6 .  

LOCATIOS. 
See Boundaries. 1. 

LOOKOUT. 
See Railroads. 6. 

LOST I N S T R ~ J I E S T S .  

See Deeds and Conreynnces. 7. 

MALICE. 

See False Arrest. 1 : Homicide. 1. 6. 11. 

JIALICIOUS PrRPOSE.  
See Trademarks, 1. 

JIBNDAUUS. 

See Appeal and Error, 35: Corporation Commission. 11. 12 

1. Mundantu.u-V~oiicipal Corporutions - Ctties and Toicns - Ruilroads - 
Crussi+~gs.-Mandun~irx is the proper remedy for a ci& to compel a railroad 
company to observe its ordinance requiring a change from a grade crowing to 
nu unde rpas  of the railroad track with the city streets for  the safety of the 
citizens. Dttrkum v. R. R.. 2.K). 

2. Sunte-Co~~rtx-Cl~ambcrs-Issi~c.s-Qt~e~stio~i~~ for Juru-Stututen. - T'n- 
der the provisions of C.S. 868. a summons to compel it railroad company to oh- 
serve a ciQ ordinance requiring i t  to change i ts  grade crossing with a street to 
underpass, etc.. is returnable before the judge either a t  chambers or in term, and 
upon good cause shown he is to determine the facts a s  well a s  the law, except 
where controlling h u e s  of fact a r e  raised, \ r l~en upon motion of either part>- 
i t  is  his duty to continue the action llrltil the issues can be determined by the  
jury a t  the next regular term of the court. Ibid. 

3. San~e-Ecidelzce-Ordinclllccs -Burden of Proof. -Where, after an  in- 
vestigation of the conditions a t  a grade crossing of railroad tracks with a city 
street, the city has  determined that the crossing is a menace to the life, etc., of 
i t s  citizens, and has ptlqsed an ordinance requiring the railroad company to put 
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in an underpass to relnetly the conditions, and has procxded by maadamua to 
compel the railroad cwmpany to comply with the ordinawe, the introduction of 
the ordinance a t  the hearing is prima facie evidence of' the necessity thereof, 
casting the burden upon the railroad co~np:~ny to show lhat the ordinance was 
unreasollable or oppressire. Ibid. 

4. Same-Pl(~adivtg8-Qvestions f o r  Court.--When the answer and affidavits 
of a railroad conlpany in tnandanzus proceedings by a city to enforce its ordi- 
nance requiring the railroad to change fron~ a grade crossing with its street to 
;in underpass, raises only eridentiary matters on the con-rolling issues, or as to 
the estent of the dangerous conditions requiring the change, no issues are raised 
requiring the intervention of the jury, and the judge before whom the proceed- 
ings are returnable will determine the matter. C.S. 865. Ibid.  

JIASSL4UGEITER. 
See Homicide, 11. 

JlARRIBGE AND DIVORCE. 
See Bbandonment, 1. 

MASTER ASL) SERI'.bWT. 

See Enq~loyer and Employee, 1, 2, 3, 3 ;  Railroads, 1; Segligence, 16; In- 
structions, 8. 

I\IATERIAL. 
See Criminal Law, 1. 

JIESTAL CAPACITY. 

See Homicide, 4 ;  Intoxicating Liquors, 3. 

MERITORIOUS CBSE. 

See Appeal and Error, 61. 

MERITS. 
See Process, 6. 

MESSAGES. 
See Telegraphs. 1. 

MILITIA. 
See Appeal and Error, 51. 

See Deeds and Conveyances. 6. 

See Abandonment, 4 ;  Criminal Law, 12; Appeal and Error, 48. 

JIISJOINDER. 

See Actions, 3 ;  Criminal Law, 12. 
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MISREPRESES'L'A'L'IOS. 

See Infants, 2 ;  Contracts, 7. 

JIODIFICATIOS. 

S w  Jndgn~ents.  2. 5 ; Probate, 1. 

1. Vo)~opolies-Re.strai)tt of Trarlc-('oopcwti2.c _lIarketitlg-Trr~stt~-Ntat- 
11te8.-Laws 1921. ch. 87, known a s  the  Cooperative Marketing Act. i s  :in en- 
abling act  wherehy a n  organization among tobacco groxvers may be formed by 
the  voluntary act of those joining therein for handling the product of its mem- 
hers. to enable then1 to obtain a fa i r  price therefor witholit profit to the organi- 
zation itbelf, in oppo4tion to any agreement among the ~nanufacturers or otherh 
tha t  may have a contrary effect, and undvr conditions tha t  will keep the pnblic* 
informed of i ts  nwthods. and control them linder governulrnt:~l supervision when 
they go beyond a protective policy or b twnle  n~onop~li.;tic in effect: and the  
statute. and  the organization formed in pnriuanve thereof, a r e  not objectionable 
a s  being in restraint of interstate colllnlerc2e, or cwntrary to the law 2:ain.t 
~nonopolies o r  the public policy or Con4titntion of this State. ( 'oopoatirc da.u)l. 
T. Jo)lcs. 2%. 

2. S'(~me-Lai(.f~tl .-l~.so(.iatiom - Go~.o r ) in t~~ i t  Control. - The agreement to 
form a n  aswcoi:ition under Law* 1021, ch. 87, knovn a s  the Cooperative Market- 
ing Act. becornw binding a t  once up011 i ts  being accepted by the association af- 
ter inc~mpor:~tion : and the marketing pror is ion~ being available only to the 
~nembers ot the ahsociation, and the charter of the  association being subject to  
repeal hy the Leg ida twe  whenever it should become dangerous to the public. 
and 5ubjec.t to thc  inter\ ention of t he  court to  prevent nlonopolg : the  association 
I i a ~ i n g  no capital qtock or \nrplus, nor credit, except ah g h e n  hy statute. nhic11 
may be withdrawn a t  a1l.r t h e .  and wholly tlel~endent to borrow nioney in large 
sunls necessary to the ciwrying out of its plans. under the control of the Federal 
Resene  Ranking Systenl, under such terms a s  the  Federal board deems colr- 
sisterit with the public weware, wliich \\ill not pe r~n i t  a monopoly : Hcld ,  the 
governmental c ~ ~ n t r o l  thu.; to be eeserciqed renders the cooperatire plan for the 
~ r o t w t i o n  of it4 own nlembers incapable of exercise to the (?\tent of a monopoly 
or rectraint of trade prohibited by l a ~ v  Ihirl. 

3. Snnlc-L~r/uidntt.d Danlayea-(%)~trur t.9- Btenclr - E'ylrity - I)ijroit tion. 
An organization formed under the provision4 of L ~ W . Z  1921. c11. 87, known a r  the 
('ooperative 3Iarkrting Act. being perniitted only to handle the  product of its 
own mcrnbe~s  n i thont  profit, the prtnicioni of the act a r e  ralid allo\\ing it to 
c.ontmct with its members for the sole handlinq of their crop<. and upon the 
breach by a rnrn~ber of this contract. the recovery of liquidated damages and a11 
cost of the action. imlu(1inp: premiunls for bondq. espenwq, and fees, and afford- 
in4 it equitable relief by injunction to I~reTent the further breach of the contract 
117 a member. and a decree of sperific perforn~ance: and also allowing. pending 
the  adjudication of snch actions, a telnlmrary rectraining order against the m e n -  
her 11pnn the  filing of a verified coml~laint c l l o ~  ing the brewh of the contr:~c.t. 
wit11 the filing of sufficient bond. 16id. 

4. Same-Ruhsidiary Conipanie.~.-Objertion to the  validity of the Cooper- 
at ive Marketing Act that  a n  organization of tobacco growers thereunder has  
formed subsidinry or minor companies to cure tobacco, redry i t ,  and  store it, 
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prize it, and get it ready for market, is  without merit; the money for such pur- 
pose being very small, specifically limited and under a complete system for its 
return to its members who have contributed it, i t  being necessary for the asso- 
ciation to own or control enough of the facilities to make effective the authorized 
purposes of its organieation. Ibid. 

5. Sa,)zc-Co~pu~atiom-Cl~arter Period of Existeklce.-The provisions in 
the charter that an association under the provisions of the cooperative market- 
ing act esists for five years, is the same as  a~~gl ies  to a period limited for the 
existence of other corporations formed under other legislative acts, and does not 
contemplate that the association hold over the crops raised in one year for one 
or more successive years. such being destructive of the purposes of the associa- 
tion as  contemplated by the statute. Ibid. 

6. Same-Publicity.-The provision in the Cooyeratire Marketing Act for 
the appointment of a director by each of the governors of the three states of 
Virginia, North Carolina, and South Carolina is not objectionable on the ground 
that these three directors can control the other twenty-two chosen bx the mem- 
bers under the plan outlined in the statute, the purwse therein being that the 
public may have opportunity to learn a t  all times how the business is being con- 
ducted, and to insure that it will be carried on in a manner that will not be 
detrimental to the public welfare. Ibid. 

7. Sanze-Contracts-Preswnptions of Validity.-lhe legal presumption is 
in favor of the validity of the marketing contract made \by a member with the 
cooperative association, in an action by the latter against the former for its 
breach, which presumption will only yield when its illegal character plainly ap- 
pears; and Held,  in this case there is nothing appearing that would indicate the 
association proposed to sell the member's tobacco for a greater sum than its 
true or actual value, or that it was acting in violation of the Anti-trust Law, or 
in restraint of trade. Ibid. 

See Corporations, 4; Deeds and Conveyances, 1, 6 ;  Bills and Notes, 2 ;  
Pleadings, 2. 

1. Mortgages-Fo)'ec~los~~~e-8ale.s-Rtatutt of Court.-The clerk 
of the court acquires supervisory power of the sale of land under power con- 
tained in a mortgage or deed of trust from the time of an (advanced bid paid into 
his hands, under the provisions of C.S. 2591, which continues until after the final 
sale under foreclobure. Lazcrence 21. Beck, 196. 

2. Same.-The supervisory l?owers invested in the clerk of the court over 
sales under mortgage, deed of trust, etc., are not those of general control as  
exercised by the courts in case of an ordinary judicial sale, but confined by the 
statute to sales, and resales under the power of sale contained in the instruments 
and in accordance with the directions of the statute. C.S. 891.  Ibid. 

3. Satue-Xinistcrial Duties-Suw PI'O Tunc.--Whil~~ under the provisions 
of C.S. 2%1, it is required that the clerk order title to be conveyed to the pur- 
chaser a t  the flnal resale, semblc, this order is merely ministerial when the re- 
sale has been made in accordance with the statute in ocher respects, and the 
omission may be supplied by the clerk making the order ?(uric pro t w c ,  and the 
deed accordingly made will convex the title to the yurchafer. Ibid. 
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4. JIovtgages - Foreclosure - Sales - Contracts - Agreemart of Parties - 
Clerks of Coz~rt-Rtatz~tcs.-mTl]ere the inortgagor of land is iu ~mssession and 
has  placed substantial improvements thereon, and is unable to meet some of the 
notes he  11;ls given to the mortgagee fur the balance of t h e  purchase price of tlie 
land, he iuay make a valid and enforreable coml)romise agreemeilt with the 
mortgagee that  the  latter will cancel the  outstanding notes, and the fo rn~e r  xi11 
surrender inimediate possession arid lose the ra lue  of the iruprovernents he has 
placed on the land;  and where, in pnrsuaiice of this agreement, the mortgagor 
has  proceeded to foreclose under the power of sale for the purpose of shutting 
off the  right of redeml~tion by the mortgagor and his successors in title, and 
thereafter the mortgdggee, as  final purch:~ser, has  brought his action fo r  posses- 
sion, and his title is fonn(1 to be incomplete for the failure of the clerk to order 
conveyance to him. C.S. 2.591. it will not warrant a judgment, ignoring this agree- 
ment and permitting t h ~  plaintiff to ~ ~ r o ~ e e d  wit11 his foreclosure without prej- 
udice. Ibid. 

5.  Snme4itdgme?~t.~.-Held,  undrr the f~ct . :  ehtablislied by the verdict in 
this case. judgment mill be entered that  the clerk order tlie conveyance to the  
purchaser ?~u?lc ~rro t u w :  tha t  plaintiff surrender for c3ancellation the  remaining 
purchase money or mortgage notes of the defendant. wit11 interest thereon; tha t  
defendant':: right of red~mpt ion ant1 all iiitcw?st in the lands in defendant or 
their successors be forever barred and foreclosed; tha t  plaintiff i s  entitled to 
the present possession of the  land, and that  a writ issue to tha t  end;  tha t  plain- 
tiff recorer the ascertained rents ancl profits of the land during defmdant's 
wrongful poqsession, with costs taxed equally against the ~barties. Ibid. 

MORTGAGOR AND JIORTGAGEIL 

Mortgagw avd No, tgayre-Landlord and ?'cnrrnt-Crops-Lievls-P~iot itif's 
-Deeds utzd Conue~u)tccs-Rcgrst~atio?z.-The principle upon which the inort- 
gagee by yarol agreenleiit m:ry become the landlord and the mortgagor his tenant 
of the nlortgaged land after the mortgagor's default, cannot give the landlord 
before default a lien for supplieq. etc.. superior to the lien of a chattel mortgage 
upon the croys raised, \ ~ l l e n  the mortqagee has r e c e i r ~ l  aud registered his mort- 
gage while the mortgagor was in possession of the  premises and  before tlie de- 
fault  occurred o r  the 11arol agrccinent had heen made. Ti'an rngton. c. Hardtson, 
76. 

JIOTIOSS. 

See Courts. 7 :  Criminal Law. 1: Constitutional JJan-. 12: Eridenre. 11. 14, 
21, 24; Venue. 6 ; Appeal :lud Error,  12,  27, 40, 42. 60 ; S e w  Trials, 1 ; Actions, 
6 ; Claim and Delivery. 2. 

JIOTI\'I',. 

See Executors and Administrators. 8 ;  Criminal Law. 25. 

MULTIP1,ICITT O F  SUITS. 

See Courts. 3 :  Criminal I a w ,  12. 

AII'NICIPAL CORPORATIONS. 

See Pleadings, 1. S ;  Constitutional Law. 2, 7 :  Mandamus, 1 ;  Evidence, 18, 
20, 22;  Partnerships, 1. 
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1. Xunbipal Corporatiorts-Citieu arld Toxtts-Trespass-Ett~ir~et~t Dott~ain 
-ConstitutiimaZ Law-While the city, undw its public duty, is  not liable to in- 
dividuals for injuries resulting from the operation of an  incinerator for the 
public benefit. properly bnilt and operated nnder its govwnment authority, tha t  
amounts to :In irregular, intermittent and variable tresylass, in the absence of 
some legislative authority conferring such right of action, i t  is  otherwise when 
the trespass is co11st:int and continuous and a~noun t s  to un appropriation of the  
plaintiff's property for a public use without compensatior~. Dautot~ c .  dxhc~i l le ,  
12. 

2. Rat t~c- .4c t ior .~-S tu t1~t~  of J,itttitations--Charter I'e'o~idions-,Votic.c- 
Damages.-In a n  action to recover drumages against a city caused by the opera- 
tion by the city of an  incinerntor nnir  the plaintiff's land, and there is alleg:~- 
tion and evidence tending to show d a ~ ~ l a g e s  of a continu~)us and permanent nn- 
ture  amounting to a taking or appropriation in pnrt of the ylaintiE's land for a 
11ublic use without compensation, upon the defendant's plea of the s ta tu te  of 
limitations and the failure to give the  notice prerequisite to the right of action. 
p r o r i d d  in tlie defendant's charter. :ind conflicting evidence thereon. the cause 
of action accrnes and tlie statute begins to run from the time the first substantial 
injury is sustained, or when the first npyreciable da~n:~ge is done. Ihid. 

3. Same-Votliet-Stw Trials-.lppcZul atrd Error.--Where, in an  action 
to recover dnn~ager  from :I city for the tdting of plaintiWs land for a public use 
without compensntion, the city has pleaded the stcltute of limitation and set up  
21s a defense the failure of the defendant to notify the c ~ t y  under the terms or  
prorisions of its charter, and there is no finding by the jury a s  to  the time the 
first substantial injury, etc.. was sust:inicd by tlie plaintiff, the cause will be re- 
manded for a new trial, and upon this appeal it i x  held that  i t  ir unnecessary to  
decide whether the threeyear or  ten-year statute would be applicable to a suit 
of this kind. C.S. 4-41 ( I ) ,  447. Ibitl. 

4. -11 ccnicipal Cotpotsat iwts-Citic s u t ~ d  Totcrtu-.ltstio?rs-Sotice-CAartcjr 
Pro.1.ision.u-Btcrflt2?~ of Proof-P1trtdittgs.--Where there i!i a 1)rovision in n city 
charter requiring the one injured in person or property to give a certain written 
notice thereof to the city a s  :i l)rereqnisittl to his right of action. the plilintift' in 
such suit must allege and prore that  he hit:. com~rlied wit11 this prorision, in the 
absence of a valid excube. lbid. 

5. Jlroticipul Corp~t'utiorc~u-Cifitic s trrld To~r~es-S'tr'c'et~ - I m p r o ~ ~ ~ ~ ~ t i c n t u  - 
Statutes-Cotzutitcctiotrul Lucc-Ttlsntron.--1Yllile local assessments against lands 
along the streets of :I city for paring and im1)roring the s-reets nlay be regarded 
a s  a species of t a s .  and the authority therefor is  generally referred to the t a s -  
ing power, they a re  not levied and c401iected :is a c.ontribntion to the  maintenance 
of the general govern~nent, but more ptarticulm'ly confer i~clrantages or i m ~ ~ r o r e -  
rnents on the lands c~ssessed. ~ n c l  do not fall  within the intent and n~enning of 
the State Constitution, Art. V, s t r .  5, of our statutes. C.S. 7768, 7901; and the 
city, i n  assessing prirate owners. luust take into consideration any city property 
that abuts on the street irriproretl. C.S. L"ilO(l4). Tarbotx 1.. Fot,brs, 59. 

6. Samc-Lcf/i.ulutit't' Powcw-Rule for ds8cxattiettt.--It is a matter for  the  
Legislature to  determine, by statute. whether the land a lut t ing on a street im- 
proved shall be assessed for such improvement accQording to frontage, or nre;l. or  
benefit. Ibid. 

7. Same-Xttnicipul Property-Public Parks.--In the absence of constitu- 
tional or statutory proriuion to the contrary, the 11ublic p~oper ty  of a municipal- 
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ity. such a s  l)arkq, etc., is subject to a s sesw~en t  for local improvements of itq 
streets. and when there is no provi4on esempting them, a public park of city 
is  included ait l l in the intent and meaning of L a n s  1916, c11. 36, providing that 
lands abutting on a street to br pin-ed or improwd chould be assessed for wch 
improvenlents to tlie extent of the respectile frontage of the lots thereon, in a 
certain proportionate part  of the cost, by the "front foot" rule. Ibid. 

S. c\'nttte-Pctrtto~t.sS1Ir~joritl/ of IJiurwl Fcct-Munic.ipu7 Or(k18-iVt17lity. 
Under :I statute requiring that :I majority in number o f  the owner* of lots and 
frontage of lots on n city street may petition for the p:l\ing and i111y)roving of the 
street upon which their lots abut, lodge the petition in the office of tlie municipal 
clerk. who shall subn~i t  the petition to the governing body. etc.. i t  is neceqsary ti> 
the I alidity of the order for tlie improve~nent niadc by wc.11 governing body that 
the owners of abutting land shall hd \e  th r  majority of the frontage, a s  well as 
be the niajority in ~ ~ ~ n n b e r  ; and w h e ~ e  the petition has not been signed for the 
city. and the city frontage is omitted. an  order by the governing body to iu- 
 pro^ e the street in conformity with the prnyer of the petition is x nullity. Ibld. 

9. sat11c-('ot1c1118i~.e?i(,~8 of X ~ r ~ ~ i ~ i p u l  0rflcrx.-Where i t  appears to the 
court a s  a fact  that a city has not signed the petition for street pavement and 
improvements submitted to its governing body tl~rough the ~uunicipal clerk, and 
that i t  was necessary for i t  to do s o  for the petitioners to own the required front- 
age on the abutting street  to comply with tlie statute a further provision in the 
statute that  the action of he municiyal body. upon the inrestigation and report 
of the clerk, shall be final and conclusive, will not conclude the rourt from va- 
cating the order of the city to improve the street according to the prayer of the 
petition : for otherwise i t  would subordinate the law, and the unlawful a p p r o ~ ~ r i -  
ation of property, to the action of the governing body of a ~uunicipality. Ibtd. 

10. .liu?tic.tpul Corpo/at~ot~-Citi is  a ~ d  T0tlil~-Strcets-I1~tf)1'o~'e?)tet~ts- 
Petlteo~t-Stutrrtot~ Rcclu~rf'n~t~its.-The failure of the signature of the owners 
of a mmnjority of the lineal feet abutting on a street petitioned to be paled or 
unprovrxl. a s  required by the statute, is a substantial and material departurr 
from the e s se~~ t i a l  reqniren~ents of the l u ~  under which tlie improvements a r e  
allowable. and will invalidate a n  assessment accordingly determined upon by the 
governing board of the ~nunicipality ordering the work to be done. Ibid. 

11. M1o1ic~ipa7 Corporntaom-Citrcs u ~ i d  l'ozc'~~.?-"Roadz~~a~/"-8treefs urld 
Sldeu-alks-ll'ords and P1irunc.s.-Where a city ordinance prohibits a railroad 
company from lea\ing cinders piled on its street. an  allegation that  the railroad 
had left a pile of cinders on the "edge ot its roadway," in violatio~l of the ordi- 
nance, is sufficient, when yertinent to the inquiq-, to be submitted to the j u r j  
upon the question whether the railroad coni])any had ~iolatecl the ordinance in 
having left the cinders piled upon the "stleet." C k c t ~ ~  c. K. It., 91. 

12. Mtc?ricipcrl Co,'l)orations--Cttics attd 7'oic'tt~-Ooz'cr-)tnze?~tul Sgc~tcirs- 
Legiulatn'c Cmitrol-Tcrxatiorr.-1I1111icipal cwrporatio~is, i~icluding incorporated 
cities and towns to a large extent, a r e  simply agencies of the State, constituted 
for the eonvenie~ice of local administrations in certain parts of the  State's terri- 
tory ; and  in the exerc.ise of ordinnr;r governn~ental functions they a re  subjected 
to  almost nnlimitrd legislntire control; and where not affected by special col~iti-  
tutional provisions, this rmition extends to the imposition of taxes raised for 
ordinary governmental purpose%. Cube c. Board of dldrrnien, 128. 

13. Same-Bo?zds-Diuersion of Fwtdu-Municipal Buildings-Water Sys- 
tem-The expenditure of the proceeds of the sale of the bonds of a n  incorpo- 
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rated town for the purpose of erecting a suitable municipal building for its offi- 
ces, etc., and the rsprniiiture of money for the extension of its waterworks sy+ 
tem. are  each for ordiniiry cvrrmt expenses, not requiring a vote of the people: 
and where the act authorizing the issuance of bonds for the erection of the mn- 
nicipal building provides that the holders of the bonds are not required or 
charged with the duty of seeing to the application of tlie funds, the diversion 
of the money on hxnd derived from tlie sale of the bonds by the proper municipal 
authorities to the r~tension of the waterworh system, under statutory author- 
ity, doe5 m t  contr:~rcrie m y  constitutionnl 1)rovision or interfere with any pri- 
vate interest. Zbid. 

14. Snn~t,-('onati tcttimal Law-Captions to Acts.--The provisions of o w  
Constitution. 4r t .  V. requiring rhat every act of the General Assembly levying a 
tax shall state tlie s11ecial object to which it >hall be applied, and it shall be ay- 
plied to no other 1)urpohe. does not evtend to taxes levied by counties or incor- 
porated cities or towns for general municipnl purposes. Zbid. 

15. Su?nt7.--Where a valid issue of bonds under the approval of a majority 
of the qualified voters of a11 incorporated town was for 1he purpose of erecting 
or providing for its munici~~al building. witlr the codperation of the county com- 
~ilissioners or a county inenlorial ahsociation, and upon the failure of this co- 
ijperation it was tleterniined by the proper niunicipal authorities that the amount 
be inadequate ant1 its es1)mditure alone for the pulyose wasteful: Hcld, the 
proper autho~ities of the town, acting ~ ~ i t h  legislative sanction, may divert the 
yroceeds from the sale of the bonds remainiug in the town treasury to the esten- 
sion or enlargement of its waterworks system. lbid. 

16, Xttnicipul C'orpor.trtio?iu - Cities und Irozc>w - Poliw Powers - Pftblic 
Safety-Corporatior, Cottintisnio?~-Stcttutcs.--A city has both inherent and au- 
thority by general statute orrr its streets for the protection of its citizens, which 
is not taken from it by C.S.  1048, conferring like p)werb lipon the Corlwration 
Commission. Dztvho~n G. It. R.. 240. 

17. Mctnicz'pul Cot.pot.atio~~.u-Citic'a and Tou'ns-l'itblic Safety-Churter 
l'otcc'r.~.-A city charter giving a city specific authority to erect gates at  a rail- 
road crossing. or to require the railroad company to place a flagman there to 
warn pede~trians, with provision that such authority shall not be exclusive, does 
not limit the authority of the city therein, or take from it the inherent and stat- 
utory right to require that the railroad comllany construer an underpass for the 
protection of the public. Zbitl. 

18. Xunicipul Corporationu-Cities and Toions-Cfr~uern?nent Dnmnges.- 
Municipal corporations are not civilly liable to indiridu:lls for failure to per- 
form, or for negligence in performing, duties which are governmental in their 
nature, including, generally, such duties a s  are imposed upon them by law solely 
for the public benefit. Sa??rllin r .  Il'ilmington, 257. 

10. Sante-Ttwpasu - I l 'akir~g of Propc7rtu -Dtte Pd.ocess - ConstitzttionaZ 
Law.-An action for daniages against a municipality for trespass will not lie 
unless authority therefor is conferred by statute, or the injury to the property 
thus caused amounts to its appropriation by the city without due compensation. 
I bid. 

20. Same-A7~tisnnce.--A nlunicipal corporation is not authorized to maill- 
tain a nuisanre, and an actim will lie against it for damages to property result- 
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ing therefrom, regarded and dealt  with a s  a n  a1)prol)riation of the l~roperty to 
the extent of the injury that  lie has thereby received. Ibid. 

21. Sfunicipal C o r p o r a t i o n . - i t  and Toux-Goao nmwt-Danmgcs.- 
An act of a municipality is gorernineiital in its nature when it is done in the  
exercise of legislative. discretionary, or judicial powers conferred thereon for 
t he  benefit of the public: but when the dnn~ages ha re  resulted from the negli- 
gence or torts of their officers or agents in the e~e rc ibe  of poweri: conferred upon 
tlie municillality for i ts  llrivate a d ~ a n t a g e  or profit, it is  ordinarily liable to the  
individual therefor;  a s  also fo r  the negligent performance of duties by its officers 
o r  agent4 spwifically imposed by p r i ~ a t e  statute. or under the general 1:lw. Ibid. 

22. Sanzc-I,atrdlo~.d and Tcfta?tt-Liel1s.-Tl~e lessee of lands nlay main- 
tain an  action againrt a municipal corporation to recover the damage his interest 
in the leased premises may have received froin the defendant's maintaining a pri- 
r a t e  nuisance thereon. Ihid. 

23. lf~inicipal Corporcitions-Pitie.? and 7'orr?~s-Idoc.a7 Iniprmc?notts- PL- 
titinn-Bonds.-Ifcld, it is sufficient under t he  factq of this case t ha t  a petition 
signed by the owners of land a h ~ ~ t t i n q  upon a street ronglit to he improved b~ 
presented to the proper town anthoritieu. a t  nlry time before the  i+uance of the 
bonds contemplated. B I O Z ~ I L  2;. H ~ l I s b o ? ~ .  369. 

24. M?c?zicipa7 ('orporatio?i.s-Tnrutio?~-Bor~d? - T7a7ice of P1 oprrtv - Evi- 
dence-Taa: Ll.sts.-Where the ra lue  of thc  ~ r o p e r t y  nithirl a town is relerant to 
the inquiry a s  to i ts  constitutional autlmrity to issue iuwlicil)al bonds. such ralue 
a s  last f iwd by the conhtituted authorities i \  tha t  icclnired by the qtatute, and  
tha t  of the preceding gear is  irrelevant. l l ~ d  

23. Vu)~i.c~pal C'or l~) ) . (~ t io? t~-Ci t t (~  and Totctls-Stut~ctcs-Ittrplied duthol-  
i t~-"Bo~.rox dIo?t~1/"-Ro?trl8-A~ote&.-Tlle borro\$inp of mouey by an  incor- 
porated city or t onn  for s t r t ~ t  paling or i n lp ro~en~en t \  is for  a necessary n- 
pense. and doec not fall  within the  l~rovibions of Article VI I ,  section 7, of tllc 
State Coilhtitution requiring tha t  in order for the ~lmnicipality to pledge i ts  
fa i th  or lend its credit, the ~ ropos i t~o i i  n ~ w t  ha re  the approval of a m a j o r i t ~  of 
the  qualified Toters. Ibid. 

26. Munzdpal C'olliorntions - Cttlev and 'I'ofms - Lotal  Impmvenzents - 
Rctnedy of O Z L I Z C ~  4s~e~~cd-Stat~cte8.-The onne r  of land abutting on a street 
the  niunicipality prolwes  to improve liaq his rcwedy in objecting to the  local 
assesment  on hi< prol~erty because of the insutfitientv of the lwtitiou. C.R 2714, 
and  he  may nnt enjoin the  iqwance of bonds for this necefcary expense on thnr 
ground nhen  he has fmled to pnrsue his statutory renic(1y. Ih id .  

27. Xzr~ficipal Corporatiom - Cities and Totcns - Local Bnl~rorcmc~nls - 
Bonds-Seccs~a??/ E ~ p ~ ) l  ~('8-d ppo1'tiofltncllt of Fu~~d~-Stntz i tes ,  - T h e r e  a 
town has  issued bonds for genertrl strcet iml>rovernents under legislative nu- 
thority. and includes the ainount required for  local i~np~oremei l tc  by assessment 
of on-ners of lands abutting a particular street i i u l ~ r o ~  ed, i t  may charge oft 
from the proceeds of tlie sale of the bondu the estiniated anlount to I)e realizrtl 
by the special awessments nnder the provisions of :I rcwnt  \ tatnte.  fbil7 

28. Mi~nutpal  Corpo?'wtions--C~tics arul Tot( t ~ s - I ? ~ d t ~ b ~ ~ t c d ~ t c ~ ~ , ~ - S t a t t ~ t (  S- 

Legcslatcre C~tztro7.-JInnic1palities, in incurring obligations for  tlie improrr- 
ments of their streets. etc.. a r e  largely cubject to legidatire control, and milst 
observe the legislative requirements under which they act. Ibitl. 
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29. Municipal Corporations-Cities anti Toms-Ta.*ation-Property Value 
-Limitation-Cot~etiti~tionol Law-Instructions.-Held,  under the evidence in 
this huit to enjoin iL to\vn from issuing itb bonds for street iinprorements, neces- 
saries nnder the lmnisions of Article YI1, section 7, State Constitutio~~, the 
court properly vharged the jury as to tlie constitutional limitation of S per cent 
upon propertg mluation, and that the jury should only find the facts in the 
case under the instructions of law from the judge, and not concern themselves 
with the diwretionary matters left by law to the ~nunicipal authorities to deter- 
mine. Ibid. 

30. JEunicipc?l Co~pnrations - Cities and Towns  - Ridewalks - Streets - 
"CoatH-Rtclt~ites,-,i charter of a city prorided in separale sections for the pav- 
ing of its sidenalks and streets, upon certain conditions. requiring the city to pay 
for the grading :~rltl curbing the side\valks and the abutting owners to pay the 
balance of the cwst of the ~ide\ \ . i l lk~:  and a.i to the stre&, the cost of paving 
to be charged "arcording to the proportion laid along the Iroperty as in case of 
sidewalks nlentionetl in tlie precrding section, one-third to be paid by the prop- 
ertp owner ou one side of the street, one-tliird by tlie Iwoperty owner on the 
other side, and one-third by the city": Hcl(1, the cost of the "grading and curb- 
ing" to be borne by the city was confined to the sidewalks, differing from the 
1)rovisions of the statute applicable to paving the streets, the latter referring to 
the ratio of frontage which one abutting owner bears to the street frontage of 
the others. and not implying that the grading of the stwets shall be borne by 
the city "as in case of sidewalks." Iletrderxotwille c. Free: c ,  476. 

31. Saitte-"Pavingv-TVord-~ a d  Phraxe8.-Where the owners of lots abut- 
ting on city streets iliiproved are required to yay their proportionate part of the 
coat under the front-foot rule for "paring," the word "pare" refers to the ratio 
of frontage of tlie abutting owners. and signifies all things: necessary to and con- 
nected with tlie cdonstruction of a firni, convenient, and suitable surface, and in- 
dudes necessary preparation, such as engineering and grading, and putting down 
the selected materials for the conipletion of the work for tlie public use. IbZ. 

32. 31 lor idpal Corporations-Clr arter-Sales-Public Purposes-Ordinance. 
Where a city owns n building used for public purposes and an adjoining lot, it 
uiay sell same under the provisions in its charter allowing a sale, either publicly 
or privately, of public plnces and buildings under an ord nance passed by a re- 
corded affirmatire vote of a t  least seven of the niembers elected to the council. 
Harris o. Dttr?~a?n, 372. 

MTRDER. 
See Homicide, 3, 6, 7. 8, 9, 10, 11, 12; IFridence, 27. 

MCIUTUAIA MISTAKE. 

See Correction of Instruments, 1. 

S X V I G S B L E  WATERS. 

1. Xu cigublc Waters-Carriers of PreigAt-Comnwce - Boats -Fires  - 
Da~~tages-01cncr"s Liabilit!i-Federal Statutes.--4 gas boat, duly registered at 
the United States Custom House and licensed to do business 8s a common car- 
rier on the inland waterways of the State, while engaged in the part transporta- 
tion of an intersttlte shipment of god.;. comes within the provisions of the Fed- 
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era1 statutes reliering the owners from liability for damages caused by fire, un- 
less it is caused by the design or neglect of the owner. Entor!/ v. Credle, 2. 

2. Xamc-Employer and Enqhycc .-The Federal statutes excluding lia- 
bility from the owners of veq.els for damagec by fire to an  interstate shipment 
of goods. n h r n  applicable. is held to rlrean that the onners a re  not liable for the 
loss of the goods or  injury thereto by fire 1iapl)ening on hoard, unless from de- 
sign (an  act of willfulness) on their part, or from a negligent breach of some 
duty incumbent upon them :IS on-ners. or in wi1ii.h they ha re  personally par- 
ticipated; and they may not he held for loss am1 injury by fire due entirely to 
the negligence of the crew. master or wmlen. Ihid. 

3. Bu~~zc-Itr.rtt~ttctio?~.~-I2c~~po~1dof1t Srcpc~ior-dppcal attd h'rror-Reucr- 
.vible Error.-In an  action to recorer danl:lges from the owners and the master 
of a vessel emplogcd in an  interstate ship~nent of goods a s  a common carrier, 
duly licensrd as such m d e r  the Federal Statutes, when there is evidence that 
the loss incurred was due entirely to the negligence of the crew, master or sea- 
men en~ployed on the ressA, an  instrwtion that  makes the owner responsible for  
the sole ~legligence of s11c.11 employees under the doctrine of wxpnndcnt supw'ior 
is reversible error. Ibid. 

SECESSARIES. 

See .Schiwls. 2 ; Conhtitutional Law, 6 ;  Muuicipal Cor1mations, 27. 

NEGLIGESCE. 

See Demurrer. 2 :  Einployrr and Employee, 1. 3, 4. 5 ;  Railroads, 1, 4, 5; 
Instructions. 6 :  Telegraphs, 1: Husband and Wife. 7. 

1. ScJgligencc-Cotttributory 3~eyliqe~1cc-ColIfractx-Ecsdc?tc+Appeal attd 
Error-Roilroads.-Where a buildiue used in corlncctiolr with the plaintiff'\ 
plant ha\  been injured by the negligence of defendant'. en~plnyees 011 its train 
in r u n n i ~ ~ g  a freight car over the bun~pers a t  the end of the track, the damage 
recoverable i.; the difference between the market ralue of the building immedi- 
ately before : ~ n d  immediately after the i n j u ~ y  occurred, and a s  an  e l w e n t  
thereof the jury rnay consider the lessened capacity thereof that  the plaintiff 
could not ha re  avoided in niakinq the necessary repairs : Held, under the facts 
of this case the  adniission of testinlon~ of a witneh\ of the pecuniary loss of the 
lwsened capacity did not constitute reverqible error. C o ) ~ s t t t ~ c t i o ~ ~  Co. v. R. R., 
43. 

2. Scolrgcnc c-C'imtributot y A eylryr ur c-Co~rc~irt.ittg Cume - Contracts. - 
Contributor;r negligence, to bar the plaintiff's right to recover, must consist in 
home negligent act, or  all act of onlissioll or con~mission inconsistent with his 
exercise of ordinary care. and n hich concurring with the negligence of the de- 
fendant is the proximate c a r w  of tlir re5ultimt injur;r: and a mere breach of 
contract between the lmt i e s  that lachs this element of cause and effect ia in- 
\ufficient. Ibld .  

3. 8ame-Ecide?1c~No1rsri).t-Trial~.- Jkferidant railroad coml)any put n 
spur track on plnintiff's land, to be used in .supplying the latter's l ~ l a n t  with ma- 
terial for mauufact~ire,  under a nr i t ten  agreement that plaintitt' would ~ i o t  e rwt  
a building nearer than n cert:iin distance from the defendant's track, etc. Tilere 
\vas evidence tending to show that the defendnut continued to operate on this 
spur track, and knew or should have known that a certain building was nearer 



the track than the contract permitted, with further evidence that by the exer- 
cise of proper care the defendant's employees could have avoided running a box 
c2ar across the end of tlie rails, and injuring the building, for which damages are  
sought in the action: Ifcld, i t  was for the jury to deter~oine whether the negli- 
gence of the plaintiff' was such contributory negligence as would bar his recovery, 
and defendnnt's motion au of nonsuit was properly overruled. Ibid. 

4. Neqli~~tcr-ft~ritee-I,ice~~sct~-~~~~idmce - Q?cestions for Jury - Trials. 
Where the injury for which damages are sought in the action was received by 
the plaintiff in falling through an open trap door in the defendant's store while 
he was there for the purpose of purchasing merchandise, and the defendant con- 
tends it  was at  night, after business hours, and that the injury occurred in a 
1)art of the store set a l ~ a r t  from custonierr: and there it: evidence in plaintiff's 
behalf that the store was then lighted and open for business, and he had gone, 
under the direction of the clerk, to a cabinet in which the goods he desired were 
kept, and the injury ocacurred while lie was doing so, it was for the jury to de- 
cide, in considering the issue a s  to the defendant's negligence, whether the plain- 
tiff, under the circumstances, was an invite? or licensee, and defendant's 1notio11 
a s  of nonsuit was properly denied. Lcacistrr v. Piano C o ,  152. 

3. Satne-Z~~st~~~rcfio)~.~-;lppeul tr?zd Error.--In an wtion to recover dam- 
ages for the negligence of tlefendant in causing a personxl injury, involving the 
question of whether the plaintiff was an inritee or licensee on that part of the 
defendant's liremise.; where the injury occurred, an exception to the refusal of 
tlie judge to give the defendant's prayer for special inslruction on that phase 
of the case is untenable on appeal, when it  appears that the trial judge substan- 
tially incorporated tlie requested prayer in his general charge, and furtlier in- 
strncted the jury thnt the plaintiff must show that, under the circumstances, he 
exercised due care in order to recover. Ibid. 

6. Segligc~nec-Erid(-nc~~-Toris1r1t-Qrrc~stiot?s for J?cr~--Trials.-Upon mo- 
tion to dismisq upon the evidence s s  upon a nonsuit, the evidence will be con- 
sidered in its most favorable light to the plaintiff, and where there is evidence 
that the plaintiE was iujured while unloading wet and slippery poles from a car 
in the course of his eml~loyment for the defendant, under the direction or suyer- 
vision of the defendant's viceprincipal; thnt a skid for unloading had not been 
furnished, which W:I* cnstoni:iry, and that sufficient help had not been provided 
tor this work: Held, sufticient to take the case to the jury on the issues of de- 
fendant's actionable negligence; i ~ n d  the motion was prolwrly refused. Ger~tru z;. 
Utilities Co., 285. 

7. Neg2igerzce-Pri)1~~ipal and Agrltt--4?hto~tlobiles-Parent and Child.-The 
parent is not responsible for the negligence of his minor son in causing injury 
to another in driving his father's automobile, solely by reaclon of the relationship, 
for such liability mnqt rest upon some princ3iple of agency or employment, and 
no recovery can be had against the parent when it  is slio\r.n that a t  the time of 
the injury the car was bring operated by the son for his own convenience, con- 
trary to the parent's orders or without his consent, express or implied. Robert- 
.YWL 1'. Bldridpc, 292. 

8. Same-Respo)rtlwt Superior.--Where the father owns an automobile for 
tlie pleasure and convenience of his family, a minor son living with him and 
using the car with the parent's consent, express or implied, a t  the time of an 
injury negligently inflicted by him on anothw, will be regarded as  representing 
the parent in s w h  \he, and the parent nlag be held liable in damages for his 
son's actionable negligenu? under the principle of respondcat s ~ i p e h r .  Zbid. 
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9. Same-Authorit!] Implied.- Where the father owns a n  automobile for 
the  use of his fa~ui ly .  e\idence tha t  i t  was  openly and habitually used by his 
ininor son, for the son's own purposes, is sufficient for the  finding by the jnry 
tha t  the >on n n s  operating the car by anthor i t~ '  of the parent, and to hold the 
1)areut liable for nil injury caused to another by the  son's actionable negligence 
while driving the car on his on11 account. Ibid. 

10. Fnmr-Ecidci~t c-1 onvu~t.-Where there i. evidence tha t  the father 
had permitted the  son to t l r i ~ e  for   hi^ own pleaiure a n  automobile kept by him 
for family use, and there iq a lw  exidence in behalf of the father tha t  he had af-  
terwards forbidden hiq qon to do so. and the  sou had disobeyed his father and 
without 111s knonledge had taken out  the  car  for  his ow11 purposes, and had 
negligently inflicted injury on another while driving i t :  Held, upon a motion to 
dismiss a i  of nonsuit, the  cvidmce in f a l o r  of the  father, the  defendant in the 
action, a s  to his having forbidden his son to use the car  on the occasion corn- 
plained of, should be disregarded, and the  question of the father's liability shonld 
be submitted to the jnry. Ibid. 

11. S6qltc~e?1ce-Irito?nribrle-Pe~n~i.ssrble L'r~--Rc~lilt 8st~cs.r-Iinozcledgc - 
Parcllt nud Clrrld.-While the d r i ~ i n g  of a n  automobile is not regarded as in- 
herentl> dnuge~oub, the onner,  1)arent o r  othervrise, cannot avoid liability for 
the actionable negligence of one to nhom he intrusts his car, knowing or having 
reason to  belie^ e he ii: incompetent, reckle+ or irresponsible, to a n  extent that  
make< a negligent injury probable, though the doctrine of rcspondcat supcrznr is  
not prevnted  Ibrrl. 

12. Pa~)lo-E:ridr~trcc-X0?1s1tit~-(21~cstio11 for buvy-1'1-ials.-JThere there 
is evidence tha t  the father. knowiug tha t  his minor son i s  reckless and irrespon- 
sible, directs h i n ~  ti) take out his :luto~nobile to be washed, and ~vi thont  the  
father's knowledge the son goes to ride for his own pleasure, and negligently 
injures another:  Hcltl, a question for the jury to  determine whether the father 
in cntrnsting the sou with the car for  this limited purpose under such circuin- 
stances was himself guilty of a uegliqent act, the l~ros imate  cause of the plain- 
tiff's injnry : and n nlotiou to dismiss a s  of nonsuit is erroueously granted. Ihid. 

13. Scgli(jc ircc -('olcfr ihutory Scgligcl~cc .--Contributory negligence tha t  will 
bar the l ight of recovery of the plaintiff is snch omisu;ion of the  obser~auce  of 
ordinary care required of him, under the  circumstances. a s  concurring or coiip- 
erating with the negligence of the defendant becomes the proximate cause of the 
injury in suit. P ~ ? J ~ w '  z'. R. R., 357. 

14. Pnr~~c-t'z-idc~?c~-IZaiIru~d.~-Pc~bIic Clnssinys. - Where the contribw 
tory negligence of tlle plaintiff cousists in his not listening or looking up and 
down the track before attempting to cross in his automobile, i t  i s  iricoulpetent 
for him to teetifj-. on this issue, that  the failure of the engineer to ring the bell 
and blow the whistle. evidentiary upon the issue a s  to defeudant's negligence, 
caused him to  enter upon the crossing where the injury followed: the question 
of proximate cause to be determined by esistillg conditions and uot by hypotheses 
or contingencies. I b i d .  

15. Same-Gnlauiful Acts-E~.iclei~c~~-I)r.~ti~~~~tto?~.s.-~~here the  statute of 
another state,  a1)plicable to a negligerice caqe tried in our own courts, provides 
t ha t  nhere  a r,xilroad train collides a t  a pnblic crossing and injures the person 
or property of one a t te~npt iug to  crocs. and the defendant milroad coml~nny's 
employeec ha\ e neglected to qix e the rcqnired signals. which contributed to the 
injury. the colporation shall be held liable in damages unless i t  is shown that in 



948 INDEX. [I85 

addition to a mere want of ordinary care the person injured, etc., was at  thc 
time of the collision guilty of gross or \villful negligence, or was acting in viola- 
tion of the law, and that such gross or willful negligenc~? or unlawful act con- 
tributed to the injury: Held, the w r d b  "gross or willful negligence" and "unlaw- 
ful act" are  not synonyuons but alternative terms: and where there is no evi- 
dence of any "unlawful act," it is proper for the trial judge to so instruct the 
jury, and leave only to their considerrition the question of gross or willful negli- 
gence of the plaintiff, of which there was evidence. Did. 

16. Scgligmcce-Ecide~~ce-Xo~~.s!iif-Ernpler and iTmployee--Xaster and 
Nwcant-IZailroads-I1ra?)troads-Safc ~lppliunces-Doailn~ellts-Statutes. - In 
an action to recorer for the wrongful death of plaintiff's intestate against a tram 
road or logging road operated by steam, there was evidence tending to show that 
the intestate, the engineer of the defendant company. was killed by a derailment 
of his locon~otire, an old and antiquated one, that had gotten away from his con- 
trol and was rapidly running down grade over a road s i th  many improperly 
constructed curves: that plaintiff's eEort to throw sand upon the tract from the 
sand dome was ineffectual from the failure of the appliance therefor to work; 
that the cars drawn by the locomotive a t  the time had only "hand brakes" on 
them, out of order, etc. : Held, upon defendant's motion as of nonsuit, the derail- 
ment was in itself evidence of defendant company's actionable negligence, a s  
illso the defective appliances and the negligence of the defendant's officers in 
c.harge ((2.8. 3466. 3465. 3468), these provisions applying to logging roads and 
tram roads; and the motion was properly denied. Craig c. Lumber Co., 560. 

17. Negligence-Contributory Xegligeme-Proximate Cause.-The contribu- 
tory negligence of the plaintiff in a personal injury case will bar his recovery 
if it proximately produces the injury for which danlages are sought by him in 
his action. McLcod c. Lcmom, 610. 

SEGOTIARLE ISSTRIXESTS. 

See Bills and Notes, 1. 2, 3, 5 ,  8, 9. 10. 11; Correction of Instruments, 1, 

SEWLT DISCOVERED EVIDENCE 

See New Trials, 1 ; Criminal Law. 15. 

NEW TRIBLS. 

See Municipal Corporations. 3 :  Appeal and Error, 16, 2.3; Evidence. 3 ;  Is- 
sues, 2 : Criminal I,rlw, 15. 27. 

Sctc Triuls-JIotio?ts-Seu:I~~ Di~c.occrcd Ecidcnce-B~trdct~ of Proof.-The 
applicant for n new trial for newly discovered evidence has the burden of re- 
butting the presumption that the verdict iq twrrect. and of showing that there 
has not been a lncli of due diligence on his part;  and as a prerequisite to the 
granting of his motion i t  must appear by atfidavit that the witness will give 
the newly discovered evidence; that it iu probably true: that it is competent and 
relevant: that due diligence has been wed hy him: that the testimony is not 
merely cumnlatire: that it dors not tewl on15 to c.ontradict a foru~er witness or 
to impeach or diwredit him; and that on another trial a different result will 
probably be reached and the right prevail. R r o ~ m  ?;. Hillsbwo, 371. 
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See Constitutional I a w ,  12; Criminal Law, 23; Intosicating Liquors, 6 ;  
Negligenre. 3. 6, 10, 12: Corporations, 5 :  Telegraphs, 1: E~idence .  2, 4, 14. 13, 
16, 23. 24, 25 .  30; I'alw Arrest, 1 : Railroad% 1. 4. 5 : Employer and Ihiployee 
3. 4. ti. 

SOTES. 

See Municipal Co~porations.  2.5. 

SOTICE. 
See Insnrance. S : ('orporation Coninlii-ion. 14 : Courts. 7 ; Bills  rid Sotes, 

1. .5 : Mlmicil):~l Corporations. 2. 4 : 1)eed. nnd Con\ eyances. 5 : Equity, 2 : Truits. 
1 : Venue. 6. 

hTIS.\KCI?. 

See Municipal Corporations, 20. 

S T X C  PHO TUSC. 
See Mortgageq. 3. 

See Appeal 2nd Error, 2, 1.5, 21, 27, 29. 30, 21, 46, 49, 50, 52, .S, ,X, 65: 
Instructions. 1 : l.:vidence. 11. 34 : Iscue*. 2 : Pleadings. 6 ; Criminal Law, 16 : 
Homicide, 10 ; Into\riVating T.icluors, 9. 

OBSTRUCTISG JUSTICE. 

1. Ob8lt'ecctrrc!l Jttsticai>-C'rin~~itul La~c-O~crtn-Hcaltl~-~att~tur~ h s p c c -  
tol's-Stcrfletc~.-Sanitary inspectors ap]~ointed by the  Sta te  Board of Health, by 
l i l t ue  of the  statute. a r e  a~ithorizetl and empowertd to enter upon any premises 
and into any hnildingh or inrtitutions for the  purl~owu of inspection a s  p ro~ ided  
bp law or by regulation4 of the State Board of Heal t l~ ,  pnrauant to  law, and one 
who n-ilfnlly interferes with or obstructs them in the performance of their duties 
is  guilty of :I n~i.den~eanor and wbject to a fine of not less than $ 1 0  nor m o ~ c  
than $1.000. or in~prisoned :it the discretion of the court. C.S. 7139. 7140. S. I . .  

E ~ t e a .  752 

2. Sai?re-I)lxtr11ctio)r8-1)1irrti)tg Verdict-Q~tcstionu for  J1(r~.-1n an  in- 
dictment against one who i.i charged with willfully ob*tructin,v a sani tar j  in- 
spector of the Sta te  Board of Health in the  discharge of his duties, the  trial 
judge may not d i rwt  a rerdict. wid i t  is  only when uncontradicted evidence, if 
accepted a s  true. e.tabli4ec the defendant's guilt that he  mag properly instruct 
the  jury to retnrn n wr(1ic.t of  guilt^ if they find the evidence t o  he true beyond 
a reasonable doubt. C.S. 7139. 7140. Zhid. 

3. Sarnc-Thrrutr-1ntinzation.-filere words or olrprobious language with 
a n  expression of a n  intention to resist a r e  not snfhcient to sustain a n  indictment 
for  willfully interfering with or obstructing a n  oficer of the  law in the  perform- 
ance of his duties. C.S. 7140, 11nle-'; srmkrn under circnmstnnc*es which a re  cal- 
culated to deter a n  officer of ordinary courage nnil r~asonable  prudence in the 
discharge of hih duty pertaining to his office, nhich raises a n  issue of fact for  
the jury to determine. I b i d .  

ORSTRI-CTIOSS. 
See Railroads. 7. 
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OFFICERS. 
See Obstructing Justice, 1. 

See Appeal antl Error. 4 ;  Courts. 5. 

ORDERS. 
See Criminal Law, 3. 

ORDINANCES. 

See Mandamus. 3 :  Municipal Corporations. 3'7. 

See Deeds antl Conveyances, 12 : Fires, 1. 

ORIGISAL CAT-SE. 
See Actions, 5. 

PARENT BSD CHILD. 

See Xegligence. 7. 11. 

Parent and Clrild-Domcetie Relatio+ra--Personal Ivjzcru-Actions-Torts- 
Public Policy.-It is against the policy of the law in the furtherance of do- 
mestic peace and happiness, to permit an unemancipatetl minor child living a t  
the home of her father as a u~ernber of his family, to maintain an action againqt 
him for his tort, for a personal injury she has received, alleged to have been 
caused by his negligence in running an automobile in which she was riding a t  
the time, the w4fare of the child being looked after by the courts and by statute 
especially enacted for the purpose in certain instances, but without statute per- 
mitting 3 recovery of this character. a.: in case of a wife in her action against 
her husband. Snmll c. Xoirinon, 577. 

PARKS. 

See Municipal C'orl)orations, 7 .  

PAROL. 
See Trnstc. 1, 4. 

PAROL ETIDESCE:. 

See Statutes of F1xuils. 2 :  Contmctu, 1, 3. 

See Estates. 10: Contracts. 9 ;  Appeal and Error. 3 ;  Deeds and Convey- 
ances, 1 : Sctions. Z 3 3: Damages, 4 : Government. 1 ; Insurance, 1 ; Mortgages. 4. 

PARTSERSHIP. 

PUI  t~ze~~sl~~p- ,Uur~cc~pul  Corporatzo?za-C'itiss a)ld Touim-Petition for Local 
Inlp~.ouc'nlr?zts-Siyn(~t~~rcs-~Ccopc of P a r t ) f o . ~ l f i ~  Pozc;ers.-A partner, acting 
within the scope of the partnership, may sign his firm's name to a petition to 
the town conimissioners for local i1nl)rorements to be inrtde in the street upon 
which the firm's lands abuts.  brow^ 2.. Hil l~boro,  369. 
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See Municipal Corporations, 31. 

PAYMENT. 
See Evidence. T,. 

PENALTIES. 
See Statutes, 13. 

PERPETUITIES. 
See Wills, 6. 

PERSON. 

See Evidence. 1 : Gifts, 1 ;  Indictment, 2. 

See Railroads, 5 ;  Landlord and Tenant. 1 :  Parent and Child, 1. 

PERSONAL PROPERTY. 
See Wills, 9. 

PETITIONS. 

See Municipal Corporations, 8, 10, 23 : -4ppeal and Error, 5 ; Evidence, 20; 
Partnership. 1;  Criminal Law, 1. 

PLATS. 

See Deeds and Conrepances, 9. 

See Bills and Notes, 10; Appeal and Error, 5  ; Municipal Corporations. 4 ; 
Demurrer, 1, 2, 3, 4 ;  Mandamus, 4 ;  Actions, 4. 

1. Pleadings-Statut~s-Bllegations-Emin& Domai+Cities and Towm 
-Municipal Corporations.-An allegation in the complaint that defendant city 
was operating an incinerator near his land and dwelling, causing continued in- 
jury to his dwelling and to the health of his family by its fumes, smoke and 
ashes, settling upan his furniture, etc.. and of a permanent or continuous char- 
acter, is liberally construed under the terms of our statute, C.S. 535, not only 
as an allegation of trespass, but also of a partial taking or appropriation of 
plaintiff's property for a public use. Dayton v. Ashc%'ille, 12. 

2. Pleadings-limendnzents-Disrretion of Co~~rt-Movtgages-Liens-Stat- 
utes.-In a n  action by the mortgagee to recoyer the value of a crop, subject to 
the lien of his chattel mortgage against the defendant, who is alleged to have 
received it  to his own use, it is discretionary with the trial judge to allow the 
plaintiff to amend his coniplnint, either before or after verdict, so as  to increase 
the amount of his demand in conformity with the facts he has proved upon the 
trial. C.S. 547. Wal-r-ington c. Hardison, 76. 

3. Pleadit~gs-De?n~~rver-Spealcing Dcniurrer-A demurrer to a complaint 
a h i t s  the matters therein alleged to be true. and denies that they are sufficient, 
thus accepted, to constitute a cause of action: and where a demurrer is de- 
pendent upon allegations therein, or attempts to sustain itself, it is bad as a 
"speaking demurrer." Latham u. Highwau Co91tnziss-ion, 134. 
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4. Same-Defemes-Government Agencies-State Highway Commission- 
Higlttcau Conzmksion.-A complaint which alleges that the defendant unlawfully 
entered upon its land, changed the flow of water, or caused i t  to stand thereoil 
and to sob, soak, aud sour the same, rendwing it  valueless for the purpose of 
cultivation and producing a crop, or for  the uses for which it  is adapted, is, in 
effect, an allegation of an unlawful trespnw and the wrongful taking and deten- 
tion of a part thereof; and where the  defendant^ nre a county highway and the 
State Highway Commission, and desire to avoid liability for the acts committed 
by then1 because done in behalf of the State, a s  its agents and employees, in con- 
itructing or mnintaiuing s public highway, under the law, i t  should not be 
done by demurrer, but by way of answer, stating the facts. Ibid. 

3. Sume-Pleading Osw-Cow ts.-The demurrer o € the highway commis- 
sion to n con~plaint being bad as  not sufficiently setting lip their exclusion f r ~ m  
liability on the ground of their en~ploynlent a s  a n  agency for the State govern- 
ment in the conqtrnction and maintenance of tlie State's highways, and it also 
appearing that one in his individual capacity has been n ~ a d e  a party defendant. 
the demnrrer is overruled with permission given to tlie defendant to plead 
orer, and set up their different defenses, a s  they may be advised. Ibid. 

6. Plendi~rgs-A?~~et~dntents-Pt!~.emptor~ Order fur Trial-Appeal axd El- 
vor-Objcct~orls uild E~~cp t ion~ . - - ; In  cxceptj~n tu an Order of the Superior Court 
allowing an :umendment to the complaint and setting 1he case for trial per- 
emptorily on a certain day of a s~ibsequent term, specifying the amendment only, 
confines the esception to the order allo~ving the amendiuent, and no exception 
being talten to that part of the order setting the caw pereinptorily for trial, there 
is nothing in that respect upon which an assignment of error may be based. 
Cwric 2'. dfnllou, 206. 

7. Sonic-Cowt's Discretion.--Trnder the liberal pol ry of our procedure in 
allowing a~neudments to uleadings, i t  is within the discretionary power of the 
trial collrt to permit the plaiutiff to nlnend his complaint by alleging fraud and 
deceit, when the snlne is germane to the original inquiry aud does not substan- 
tially change the cauw of action alleged. Scmble, when ihe defendant shows to 
the court thnt such ainend~nent allowed n~ion the trial has taken him by sur- 
prise, and finds him unprepared, the court may withdraw a juror, order a mis- 
trial, and continue the case. Ibid. 

8. Plfadiwqn-Deni~trrcr-Spenking Denzurwr - Mztnicipal Corporations - 
Cities and Towna-Atatitfes.-A demurrer only presents for the determination 
of the court questions of law upon the facts alleged in the former pleading taking 
them as  true: and a demilrrer that goes further, and n ~ a k ~ ? s  allegation of matters 
in defeuse not theretofore nlleged by the adverse party, is bad a s  a "speaking 
demurrer": and when a city in its demi~rrer sets forth e~emption from liability 
under a general or special statute, not referred to in the complaint, tlie pro- 
visions of these atatutes will be tlisregarded in passing upon the demurrer. Sand- 
lin v. Wilnrington. 257. 

9. Plcrtn7iilgs-Inferprctntion-Stutrrte8.-The com~non-law rule that every 
pleading shall be construed against the pleader has been materially modified by 
our statute, C.S. 335, whereunder the nllesations of n pleading shall be liberally 
construed with a vie~v of substantial justice between tlie parties; ancl a com- 
plaint will not be o ~ e r t h r o ~ v n  by demurrer unless it is wholly insufficient to state 
a cause of action, or unless i t  appears that the plaintiff has not shown sufficient 
ground for relief in law or equity. Scston c. Fartirtgton, 339. 
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10. Sume-J1~dyments-Fra~rd-Tr1rsts.-The plaintiff brought action to 
subject certain lands of one of the defendants to the lien of his judgment, nl- 
leging that this defendant had mortgaged the  locus t~ quo and had furnished the 
money to the purchaber a t  the foreclosure sale, who thereupon had conveyed the 
lands to the codefendants, the wife and stey~son of the  defendant, the original 
owner, in fraud of the plaintiff's r ight :  Iteld,  sufficient to permit of parol evi- 
dence upon the que-tion of the relation of trustees and cestzti que trust between 
the defendants, and to subject the equitable interest of the defendant, the bene- 
ficial owner, to the payment of the judgnent. Ibid. 

11. Same-Limitation of Actions.-A suit to declare one of the defendants 
in execution the equitable owner of lands for the purchase of which he has 
furnished the price and his codefendants trustees. is  barred by the ten-year stat- 
ute of limitations. C.S. 4-47. Ibid. 

12. PLeadi.nrl8-Co~~rta-Discretion.-The ir ial  judge has the discretionary 
power conferred on him by statute to allow the defendant to file an  answer to 
the amended complaint during the term, and his action will not be reviewed on 
appeal when ml abusr of this discretion has not been shonrn. C.S. 536.  brow^^ r .  
Hillsboro, 368. 

13. Plcadi~?gs-Detnurrer.-The office of a demurrer is to determine the 
legal sufficiency of a pleading, and for the purpose admits the truth of the mat- 
ter& and things alleged therein. Dacies n. Blombevy. 4%. 

PLEAS. 
See h'vidence. 5 ;  Process. 2. 

POLICE. 
See False Arrest. 3. 

POLICE POWER. 

See Corporation Commission. 3 ;  Co~lstitutional Law, 2 ;  Municipal Corpora- 
tions, 16; Commerce. 4. 

POLICY. 

See Insurance, 2, 5, 7. 10, 13, 17; Contracts. 10. 

POSSESSION. 

See Trusts, 4 :  Intoxicating Liquors. 3, 4 ;  Larceny, 1, 2. 

POWER. 

See Roads and Highways. 1 ; Municipal ('orporations, 17 ; Statutes, 3 ; Part-  
nership, 1 : Abandonment, 3. 

PREFEREXCES. 
See Corporations. 3. 

PREFERRED STOCK. 
See Corporations. 1. 

See False Arrest, 2 ;  Forgery, 3 ;  Trials, 1; Appeal a n d  Error, 51; Criminal 
Action, 1 ; Criminal Law, 20, 27. 
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PREMEDITATION. 
See Homicide, 7, 9. 

PREMISES. 
See Landlord and Tenant. 1. 

PREMIUMS. 
See Insnmnce, 3, 10, 11, 17. 

PRESUMPTION. 

See Wills, 2, 7, 10; Appeal and Error, 17, 33 ; Employer and Employee, 1 ; 
Monopolies, 7 ;  Contracts, 8;  Criminal Law, 26; Larceny, I ;  verdicts, 6, 6. 

PRIM.4 FACIE CASE. 

See Vendor and Purchaser, 1; Intoxicating I,iquors, 3. 6. 

PRINCIPAL AN11 AGENT. 

Spe False Arrest, 3 ;  .Judgments, 8 ;  Insurance, 2, 
Government, 4 ;  Contracts, 3 ;  Appeal and Error, 40. 

PRINCIP.41, AND SURETY. 

See Claim and Delivery, 2;  Judgments, S; Criminal 

PRIORITY. 

See Mortgagor and Mortgagee, 1. 

PRISOSER. 
See Criminal Lam, 3. 

PRIVITY. 

See Deeds and Conveyances, 1. 

PROBATE. 

See Husband and Wife, 2. 

4, 5 ,  8;  Negligence, 7 ; 

Law, 21. 

1. Probate-TVills-Courts-Orders-Modification.-(:ourts having power to 
admit wills to probate may, in proper instances and on motion and due notice 
made and giren in apt time, set aside the proof of a will in common form had 
before them, and recall letters of administration or other orders made in such 
proceedings, or modify them, when it  is clearly made to appear that their ad- 
judications or orders have been improvidently granted, or the court has been im- 
posed upon or misled as to essential and true conditions existent in a given case. 
In re Meadows, 99. 

2. Probate - Courts - Clerks of Court - Revocatiojt of Letters - Wills - 
Widozcs-Disse)tt.-mere the clerk of the court has adn~itted a will to probate 
in common form. and the wife of the deceased has petitioned the clerk to set 
aside her letters of appointment as esecutrix therein in order that she may dis- 
sent from the mill, with allegation and proof that she was a t  thqt time phy- 
sically eshausted aud consequentl~ mentally incapable of understanding the con- 
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sequences of her acts, and that she had acted under the direction of others: Held, 
the allegations and evidence, if proven, were sufficient for the clerk to revoke the 
letters he had issued to her. Ibid. 

3. Same-Appeal-Superior Courts.-Where the allegations of a petition by 
the widow are sufficient with supporting evidence to set aside letters of admin- 
istration the clerk had issued to her upon admitting to probate the will of her 
husband in common form, and she has appealed from an order of the clerk ad- 
verse to her, rendered on the ground that she had not sufficiently established her 
allegations, i t  is incumbent on the judge to pass upon the controverted facts, 
and thereon render such judgment as  it appears to him that justice and right 
require. Ib id .  

4. SanleQuestions for Court4ury.-Where the allegations and evidence 
are  sufficient for the clerk of the Superior Court to annul letters of adrninistra- 
tion he has issued to the wife, in her petition therefor, in proceedings properly 
prosecuted, the clerk or the judge, on appeal, may empanel a jury to tly the 
facts and aid the court in determining them: but the court may disregard the 
verdict and reach and establish its own conclusions thereon. Ibid .  

6. Probate-Courts-Letters of Adn~iniatration-Revocation - Widows - 
Arbitration-Dissen-Estoppel.-Held, under the facts of this case, the widow 
was not estopped in her proceedings to have the clerk revoke letters of adminis- 
tration he had issued to her as executrix under the will of her deceased hus- 
band, by having submitted to arbitration a matter concerning personal property 
in  controversy between her and her granddaughter. both claiming against the 
will. Ibid. 

6. Same-Appeal and Error.-In these proceedings, upon the petition of the 
widow to set aside letters testamentary issued to her by the clerk of the court, 
a s  executrix under her deceased husband's will, which has k e n  admitted to pro- 
bate in common form, it appears that they were sufficiently broad to apply to 
and include the probate of the will, the qualification, and an agreement between 
the widow and her granddaughter to arbitrate, and the Superior Court judge, on 
appeal, was in error in failing to determine the facts, and in concluding that the 
widow was estopped as a miltter of law by her agreement to arbitrate. Ibid. 

PROCESS. 

See Claim and Delively. 2 ; Common Iaw,  1 ; Government, 1, 4 ; Judgments, 
1 ; Summons, 1, 2 ;  Actions, 4 ;  Estates, 11; Executors and Sdministrators, 3. 

1. Prmess-Sf~mmms-Dera't-E'mud-Iwegularte - Waiver. - The law 
will not lend its sanction or support to an act, otherwise lawful, which is amom- 
plished by unlawful mems, and where the service of summons on defendant has 
been procured by plaintiff's fraud or deceit, the defendant may specially appear 
in apt time and show the fact;  but his general appearance and plea to the merits 
of the action will be deemed a waiver of any irregularity in the service of the 
process. Electric Co. v. Light Plant, 534. 

2. Same-Attachment-General Appearance-Pleaa-LUerits.-The plaintiff 
made a partial payment in advance on five automatic lighting machines pur- 
chased from the nonresident defendant, had one of them shipped in advance 
which he upon examination found to be worthless and not a s  warranted, and to 
obtain jurisdiction in our State courts, caused the defendant to ship the other 
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four, bill of lading attached to draft, paid the draft, attached the funds in a 
local bank in his action for damages, etc. Upon defendant's general appearance 
and the trial of the case upon its merits: H e l d ,  the defendant had waived his 
rights to have the court dismiss the action for alleged fraud or deceit in the 
procurement of service of summons on him. Ibid .  

PROMISF:. 
See Contracts, 6. 

PROOF. 

See Correction of Instruments, 2 ;  Bankrnptcy, 1; Intoxicating Liquors, 4. 

PROPERTY. 

See Municipal Corporations, 7, 19, 24. 29; Actions. 1 ;  Appeal and Error, 11; 
Claim and Deliveqv. 1 ; Evidence, 22. 

PROTEST. 
See State's I,and, 1. 

PROXIMATE CL4USE. 

See Demurrer, 2 ; Instruction, 6 ; Negligence, 17. 

PUBLIC. 
See h'egligence, 14; Sales, 1. 

PrBLIC POLICY. 
See Parent and Child, 1. 

PUBLIC SAFETY. 

See Municipal Corporations. 16, 17. 

PUBLIC SERVICE. 
See Injunction, 2. 

PUBLIC USE. 

See Municipal Corporations, 32. 

PUNISHMENTS. 

See Constitutional Law, 13. 

PURCHASICR. 

See Bills and n'otes, 2 :  Trusts, 2, 3. 

QUESTIONS AND ANSWERS. 

See Appeal and Error, 30, 49, 62, G4, 
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QUESTIOSS FOR JITRY. 

See Advancements, 1; Segligence, 4, 6, 1%; Employer and Employee, 1; 
Mandamus. 2 ;  Evidence. 12. 26: Gifts. 2 :  Inwrance,  5 : Railroads, 4, 5 ;  T e l e  
grapha, 1 ; Criminal Law, 23 : Obstructinq Ju.tice. 2. 

QUES'rIOSS OF I,A\V. 

See Gifts, 2 ;  Mandamus. 4 ; Probate, 4. 

RAILROADS. 

See Negligence. 1, 14; Gorernment. 1. '7. 3. 4 ;  Conimerce. 1 : Mandamus, 1, 
Courts, 6 ;  Damages. 2. 4 :  Employer and Employee, 1. Z Summonc. 1 : War. 1 ; 
Carriers, 1, 4 :  Commerce. 2 :  C'orporation Commission. 9. 10. 11, 12. 13. 14:  Cou- 
stitutional Law, 7 ;  Segligence, 16. 

1. Railroc~d.~-Seg7~r/~~1i~~-R~~id~~~~~-S011~f~it-Er11~~701~i a t ~ d  Emplo~ee-  
Mastcr and i5crz;crut.-Where a railroad company has failed to furnish its eni- 
ployee a truck for  the lialldlirlg of baggage a t  its station. evidence that  such 
failure had caused the en~ployee to be ruptured by reason of hi. having to liandle 
the trunks without i t ,  is  ntficient upon w11ic.h to d ~ n y  the defendant'c niotinr~ 
a s  of nonsuit. and take the case to t he  jnry. Hilies c. R. R.. 7'2. 

2. Same-Sttr tlcte, -Co~~ t t  tbuto~y YeqTicjc )~ce-.l.ss~or~pt~o)~ of Risks. -\There 
there is eridrnce that  t he  en~ployee of a railroad mnpany.  in intrastate com- 
merce. was ruptured nh i l e  handling heavy baggage a t  the station by the  unaided 
use of his perconal strength. when the company had promiced t o  furnish him u 
truck proper fo r  t he  service, the use of R-hich nould  have avoided the injury, it 
i s  for the jury to determine whether the defendant was negligent in failing to 
supply the  truck, o r  whether the plaintiff assunled the risk in attempting to l if t  
the  trunk under the circumstanceu, or whether these were the 11rouimte cauw 
of the injury. C.S. 34%. Ihid. 

3. Nanzc-Bltrdor of Proof.-Contributory negligence dues not bar the right 
of a n  employee of a railroad to reccn-er damages for a personal injury alleged to 
have been negligently inflicted on him in 1111 intractate transaction, and where 
there is evidence of the  latter's negligence, the burden is upon the defendant to 
show the contributory uegligence 011 the plaintift's 11art. a r d  the assumption of 
risks, when relied upon, and a judgment a s  of nonsuit should be refused. Ibid. 

4. R a ~ k - o a ~ l u - S e g l i r / f ~ ? ~ c e - ~ I ~ ~ s ~ ~ i r z ~ ~ t ~ ~ ~ r ~  of R~sks-Evide~rce-Questlor@ f o ~  
Jury-iVonuuzt-TI talc -Where there is  eT idence trntling to shorn that  in intra- 
s ta te  shipments tlie plaiiitift' ~ v a i  injured vliile handling baggage fo r  defendant 
railroad, caused by the failure of tlie defendant to furnish him a truck n i t h  
which to safely do this work. and tha t  plaintift' had pre~ious ly  called the n a n t  
of this implement t o  the ilefendant's attention, and tha t  i t  had failed to fulfill i ts  
promise in supplying ~ t ,  the fact tha t  the plaintiff continued to  work, relying 
upon the  defendant's promise, does not, a s  a matter of law, bar his right of re- 
covery, the que~ t ion  being for the jury to determine whether the defendant con- 
tinued in this employment under circunistarices tha t  n t re  o b ~  iouslg clangerouc, 
o r  he  should h a r e  known or appreciated the danger in doing so. Ibtd. 

5. Rnilroads -- A7eglige)fce - Evidence - Burlgage - Checking - Persona2 
Injury-Excess Weight-Qtcestio?ls for Jr/rll-Xo?zsl/it.-Where a railroad conl- 
pany has  a different system of checking for  baggage exceeding 150 pounds ill 

weight, and has  negligently failed to furnish its elllpluyee with a truck with 
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which to handle trunks safely, and he has been rulltured in handling or lifting 
a trunk, in intrastate movements, 100 pounds in excess, without indication by 
the check or otherwise that it was overweight, the failure of the defendant t@ 
have properly checked the trunk is some widence of its negligence that will 
take the case to the jury upon the issue. Ibitl. 

6. Railroads-Crossings-Negliget~ce-Co?st?.ibutory Vegligmce - Look and 
mtm-Ztt8tructims.-Where there is evidence tending to show that the plain- 
tiff had failed to use ordinary care before attempting to cross the defendant's 
railroad tracks a t  a public crossing, where the injury in suit arose, by neglecting 
to listen or look up and down the track before entering thereon, an instruction 
of the court does not make his right of recovery to depend upon this fact alone 
when elsewhere in the charge he has instructed the jury clearly and fully upon 
the principle of proximate cause, and such circumstances a s  would have ex- 
cused him in not observing the care required of him under the circumstances. 
Plller G. R. R., 358. 

7. Sanze-Obstp.uctions.-The plaintiff's failure to look in both directions 
upon a railroad track before attempting to cross a t  a public crossing where h e  
was injured in a collision with the defendant's train. will not be excused by the 
evidence that his view was obstructed by trees, etc., when it  is shown from all 
of the evidence, thnt notwithstanding this obstruction he was aeorded a clear 
and timely view of the track after passing the obstruction, and his failure to 
observe the care required of him under the circumstances was occasioned by his 
looking back over the way he had come. Zbid. 

8. Railroads-Union stations-ConcZm11natio~1. - Covporatdon Commtissiolz- 
Orders.-4.S. 1708, confers upon any railroad company the right to  condemn land 
for the purpose of getting to a union depot required by the order of the Corpora- 
tion Commission to be built. Corporation Commissio?~ u. R. R., 436. 

RAPE. 
See Criminal Law, 18. 

R4TE. 

See Corporation Commission, 1, 2, 3, 6, 7. 8. 

REASONABLE DOUBT. 
See Instructions, 13. 

REASONABLE TIME. 

See Executors and Administrators, 2. 

REBUTTAL. 
See Criminal Law, %. 

"RECEIVE." 
See Intoxicating Liquors, 7. 

RECEIVERS. 
See Equity, 7. 

RECORDARI. 
See Corporation Commission, 12. 
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RECORDS. 

See Appeal and Error,  9, 10, 19, 26, 29, 31, 32. 48, 58, M, 6 ;  Husband and 
Wife,  2 ;  Evidence, 18; Corporatio~i Commission, 13. 

REFERENCE. 
See Appeal and Error, 5. 

REFORMATION. 

See Correction of Instruments, 1. 

REGISTRATION. 

See Deeds and Conreyances, .5, 7 ;  Equity, 2 ;  Xortgagor and Mortgagee, 1 ;  
'Trusts, 1. 

REIN STATEMENT. 

See Appeal and Error, 22, 60. 

REMAINDERS. 
See Estates, 2, 4, 6, 13. 

REMAND. 
See Actions, 4. 

REMEDIES. 

See Courts, 4 ;  Damages. 4 ;  Municipal Corporations, 26; Olaim and De- 
livery, 2. 

RESTS.  
See Wills, 6. 

REPAIRS. 
See Landlord and Tenant, 1. 

REPEAL. 

See Constitutional Law, 1 ; Statutes, 14, 16. 

REPLEVIN. 
See Appeal and Error, 11. 

REPRESENTATIONS. 
See Bills and Notes, 7. 

REPUTATION. 
See Evidence, 28. 

REQUESTS. 

See Instructions, 2, 3, 7, 11; Appeal and Error, 16; Homicide, 10. 

RESER\'-ATIOS O F  RIGHTS. 
See Commerce. 4. 

RES IPSA LOQUITUR. 
See Evidence, 15. 

RES KDICATA.  
Bee Appeal and Error, 60. 
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RESPONDEAT SIJPERIOR. 

See Navigable V'aters. 3 :  Xegligence, 8. 

RESTRAINT OF TRADE. 
See Monopolies, 1. 

RESTRICTIONS. 

See Deeds and Co~n-eyances, 9. 

RESULTING TRUSTS. 
See Trusts. 5.  

REVIEW. 
See Criminal 1,aw. 2. 

REVOCATIOS. 

See Probate, 2,  3 ;  Appeal and Error, 37; Executors and Administrators, 3 ;  
Wills, 7, 11 ; Constitutional Law, 10. 

RIGHTS. 

See Estates, 1 ; Evidence, 13 : Judgments, 4 ; Trusts, 3, $ ; Venue, 4 ; Executors 
and Administrators, 1. 

ROADS. 

See Roads and Highways, 1: Criminal Law. 2. 

ROADS BND HIGHWAYS. 
See Highways. 

Roads a d  Highu;a?/$-Cozinty Roads-Change of Route-State Highway 
Cm~missimc-Discrctiol~a~u Powers-Stat?~tea-Cows.-The statute, Laws 1921, 
ch. 2, sec. 10, subsec. ( b ) ,  and sec. 2, give broad discretionary powers to the 
State Highway Commission in establishing, altering and changing the route of 
county roads that are or are  proposed to be absorbed 1x1 the State Highway 
system of public roads: and where the comnlission, in pursuance of section 7 of 
the act, have, as  required, r~osted at  the courthouse door of a county a map 
showing the proposed route, and the county roads to be taken, the limitation of 
sixty days expressed in the statute is upon the time allowed the county to ob- 
ject; and a subsequent change made by the State Highnay Commission in the 
proposed route prior to the time of building the highway is not reviewable by 
the court in the absence of an abuse by the conlmission of the discretionary 
power conferred on it by the statute. Road Cornmissio?~ u. Highway Commission, 
56. 

"ROADWAY." 

See Municipal Corporations, 11. 

ROUTE. 
See Roads and Highways, 1. 

RULES. 

See Municipal Corporations, 6. 
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RULES O F  COURT. 

See  Appeal and Error,  9, 22, 41, 59, 6" Intoxicating Liquors, 9. 

RULE I S  SHELLEY'S CASE. 
See Wills, 1. 

SALES. 

See Appeal and Error. 11. 33: Deeds and Conveyances, .5; midelice, 1 2 ;  
Mortgages, 1, 4 ;  Eutates. 9. 12: Municipal Corporations, 32. 

Sales-Ezerutor aud ddm~t tb t r a to r -P r i~a t e  Sales-Clcr ks - AppectL - S u -  
perior Court-Discretion of Court-Public Sales.--Where the  administratrix rhr  
wife of the  deceased, has  petitioned the clerk of tlie court for  a confirmation of 
a private sale of a reztaurmt belonging to the estate, to her two sons a t  a 
certain price, and others of the heirs a t  law object thereto on the ground that 
the  restaurant was  \vorth more than the price proposed, one of them oftering 
more money therefor, and standing able. ready, and willing to pay the  advancrd 
price, and contending that  i t  ~vould bring more a t  a public sale:  Held, on appeal 
from the  order of the clerk to tlie Sul)erior Court, the entire matter was brforc 
t h e  Superior Court judge, m d  h e  \\a\ authorized, upon sufhcient afidavits or 
verified pleadings, to make such older> therein a s  ~ ~ o u l d  tcnd to  make the rea- 
taurant  bring its full value. I n  t e  BIOZCX, 398. 

SANITARY ISSPECTIOX 

See Obstructing Justice, 1. 

SCHOOLS. 

See Statutes, 2, 6. 

1. Schools-Scl~ool D i s t ~  kt-s--Taxatio?l-Npccial Tax-E~~largement of Uis- 
fricts-Electio?ls-Majoritl/ Vote - Enlargertzent ofi Territory - Statutes. - The 
uniting of a n  existing special uchool tax  district with other districts not hav- 
ing such tax  is in effect the enlarging of the boundalies of the  t a ~  district to 
t ake  in outlying nontau territory under the provicions of C.S. 5330; and i t  i s  
only required for the e s t d h l ~ m e n t  of the enlarged district and the  levying of a 
special tax  therein, tha t  tlie district to be enlarged and the outlying territory, 
should each cast  a majority vote in f a w r  of tlie prolmitions submitted to them, 
and it is unnecessary that  each of the nontax di\tlictr, included in the enlarged 
terri toq- should h a l e  sel~arately cast a majority ro te  in favor of the  special tax 
proposed, nor is it material that  one of the111 was  separated fro111 the others by 
the  original cpecial tax  district so enlarged. Tlie irnportmce of education up011 
the  mental and nioral condition- of tllr people in relation to self-governn~el~t, 
.commented upon by \Ynlker. J .  T ' U I ~ I I  I .  C'ot~lrs. of Sarnpso)~, 1G8. 

2. Scl~ouls-School D1strzctu-Tnznt10?~-Ro)ld~-E7(ct~o~t~-~ ~ C C S S U I  y E'J- 
pmes-Constrtuttonul La16 -A ~Aioo l  dzctrict comes n ithin the pro! i<ions of 
ou r  State Constitution, Art. YII,  see 7, requiring a major it^ vote o t  the quali- 
fied voters therein for  i t  to "contract any debt. pledge ~ t s  faith,  or loan i t s  credit," 
etc., except for nece>sary e\lwnse% J o w s  a. Boa?d of Educatton, 303. 

3. Nan~e.-The building and maintenance of scl~oolliouses by a school dis- 
t r ic t  is not for  necewary espenses within the meaning of the Constitution, Art. 
VII ,  see. 7. The construction of Art. VIII ,  src. 3, State Constitution, requiring 
t h a t  public schools shall be maintained a t  least six months in every year, is not 
involved in case. Zbid. 



SCHOOL DISTRICTS. 

See Schools, 1, 2 ;  Statutes, 2, 6. 

SEAL. 
See Corporations, 5. 

SECURITY. 
See Bankruptcy, 1. 

SEIZTRE. 
See Appeal and Error, 11. 

SELF-DEFENSE. 
See Homicide, S, 12. 

SENTEXCE. 

See Constitutional Law, 10, 13; Criminal Law, 3, 4, 5 ; Drunkards, 1. 

SEPSRATIOX. 
See Husband aiid Wife, 1. 

SERVICE 

See Government, 1:  Appeal and Error,  2'7. 

See Executors and Administrators, 1 ; Appeal and Error, 56. 

SHAREHOLDERS. 
See Appeal and Error, 40. 

SHERIFFS.  

See Actions, 5 ;  Statutes, 13; Constitutional IAW, 10; Criminal Law, 16. 

SHIPPING. 
See Government, 2. 

SIDEWALKS. 

See Municipal Corporations, 30. 

SIGXATTJRES. 

See Partnerships, 1 :  Deeds and Convey:inces, 11. 

SOLICITOR. 
See Insurance, 4. 

SPECIAL VENIRE. 
See Jury,  1. 

SPECIFIC PEREY3RMANCE. 

See Deeds and Conveyances, 12. 
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SPIRITCOUS LIQUORS. 

See Intoxicating Liquors, 1, 2, 3, 4, 5, 6. 7, 8 ;  Criminal Actions, 1, 17; Evi- 
dence, 27 ; Statutes, 14; Verdicts, 2. 

STATE HIGHWAY COMMISSION. 

See Roads and Highways, 1 ; Highways. 2,  5 ;  Pleadings, 4. 

STATES. 
See Commerce, 4. 

STATE'S LAND. 

State's Latld-Entry-Protest-Stat1~tes-Divcinzer im Part-Jrtdgntents- 
Costs- The protestants, under the provisions of C.S. 7557, claimed the original 
entry, C.S. 7XA. was not for the State's vacant and unappropriated lands. but 
that they were the owners of the entire tract. After the evidence had been in- 
troduced, the protestant disclaimed ownership of half of the locus itz quo. There 
mas no reversible error in the judgment in protestant's favor. (Selson v. Lineh-et, 
172 N.C. 279) ; but held, the enterer was entitled to judgment declaring the re- 
mainder of the lands covered by the entry to be vacant and unappropriated, and 
for costs. C.S. 1W1. In re Hurley, 422. 

STATEMENTS. 

See Appeal ant1 Error, 6 ; Criminal Law, 6 ; Evidence, 29. 

STATUTES. 

See Bills and Xotes, 1, 5,  9 ;  Corporation Commission, 1, 4. 5 ,  9, 10, 11, 12, 
13; Courts, 5. 7 ;  Estates, 5, 6. 7, 8. 9, 13; Xunicipal Corporations, 5, 25. 26. 27, 
28, 30; Pleading<;, 1, 2. 8, 9: Roads and Highways, 1 ;  Deeds and Conveyances, 
4 ;  Demurrer, 1 ;  Employer m d  Employee. 2 :  Evidence, 10, 22; Highways, 2 ;  
Insurance, 4, 13 : Mortgages, 1, 4 : Mandamus, 2 ; Monopolies. 1 ; Railroads, 1 ; 
Schools, 1 ;  Trusts, 4 :  Venue, 1 ;  Vendor and Purchaser, 1; ,4ctions, 3, 5 ;  EF- 
ecutors and Administrators, 1 :  Husband and Wife. 1, 3, 4 ;  Instructions. 5 ;  A p  
peal and Error, 34, 38 : C'onstitutional Law, 4, 6, 7 ; Drainage Districts, 1 ; Com- 
merce. 2. 4 :  State's Lands, 1 ;  Summons, 2 ;  Discovery. 1 ;  Judgments. 8 ;  Negli- 
gence, 16; Abandonment, 1, 3 ;  Criminal Law, 10, 17, 28, 34; Intoxicating Liquors, 
2, 6, 7, 8 ;  Common Law. 1 ;  Indictment, 2 ;  Obstructing Justice, 1 ;  Verdicts, 2. 

1. Statutes-Intri1>1.etation-Several Sections--A statute should be con- 
strued as a whole to qive effect to all of the expressions therein used, regarding 
none of them as surplusage when they can reawnably be given effect, and the 
fact that the act consists of qeveral sections is immaterial in the application of 
the rule of construction Jones v. Board of Education, 303. 

2. Same-Scltools-Scl~ool Districts-l'axation - Bonds. - Where the first 
section of a sh tu te  merely prescribes the means of ascertaining the will of the 
voters in a school district upon the question of borrowing money or issuing bonds 
for the erection and maintenance of school buildings within the district, and in 
other sections are found expressions clearly indicating that the borrowing of 
money and the issuance of bonds was intended, the intent of the act must be 
gathered from the expressions found in its various sections, and bonds imued 
thereunder with the approval of the voters of the district a t  an election duly 
held, upon full notice, are valid obligations of the district issuing them accord- 
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STATI'TES-Con tinued. 

ingly ; and, also, Held, that a later reSnactment of this stiitute cured its defects, 
if any therein existed. Zbid. 

3. Same-Znlplied Pozcer.q.-A provision of n statute authorizing a school 
district to borrow money for public school purposes implies the power incidental 
to the execution of the proper evidence of indebtedness therefor, such as the giv- 
ing of the corporate notes or the issuance of its bonds, v:ith the power to  levy 
the taxes necessary to pay the bonds, principal, and intercast. Ibid. 

4. Same-Corwtitutional Lafo-Be~efits.-The legisia i re  authority given to 
a school district to borrow money implies the power to raise money for the public 
use on the pledge of the public credit for the designated purposes, and i t  may 
be exercised to meet either present or ;inticipateil expenses and liabilities for 
those purposes, and also to issue in return for borrowed money its obligations in 
any appropriate form, whether bonds, bills, or notes; and Held, the statute under 
construction on this appeal did not limit t l i ~  sum authorized to be borrowed to 
that to be raised by the annual tax in any one year. Zbid. 

.5. Same.-Where a school diqtrict ha. been establiihed coterminous wit11 
the boundary of a county, excepting a city and a district therefrom, and under 
legislative authority the county commissioners a t  the requfmst of the county board 
of education have called an  election, under statutory provisions, to pass up011 
the question of borrowing money and issuing bonds for public school buildings 
and school maintenance, etc., to be paid out of funds to be derived from special 
taxes within the school district, and nt  the election lawfully held a majority of 
the qualified voters in the school district have approved of the question submitted 
to them: HeM, the statute under whivh the tax is to be levied is not unconstitu- 
tional as  a taxing of the territory of the county excepted from the school district 
for the sole benefit of the territory included therein, but only a taxing of that 
part of the connty within the school district to be adv~ntaged, through the agency 
of the connty board of education. Zbid. 

6. Stat~~tes-Cgtcertaintv-Schools-School Districts--Taxation-Automatic 
Decrease it! To.r Rates-Appeal awd Error.---Where a statute authorizes a public 
school district to borrow money and pledge its credit for the erection of school- 
houses and the maintenance of its schools. its validity is not affected for un- 
certainty by a proviso that the lax rate shall automatically decrease upon the 
increase of valuation of property within the district; snd the contingency not 
having arisen in this case, it i.s held that a discussion of the appellant's excep- 
tion is unnecessary at this time. Ibid. 

7. Statutes-Curatice Statutes-Tiested Rights.--When the Legislature has 
authority to enact a statute, but i t  is invalid for irregularities in its passage, the 
defects may be cured and the act validated by proper legfislation when there i.; 
no question of impairing vested rights. Urozcrz c. Hillsborc, 371. 

8. Stat~~tcs-Z~~terp,.ctatio~z-Co~ffli~t-Exeeptions.-~tatutes upon the same 
subject-matter should be construed togetlic~., so as to hzrmonize different por- 
tions apparently in conflict, and to give to each and every part some significance 
if this can be done by a fair and reasonable interpretation; and where there is n 
general intent expressed in the statute and a particular intent incompatible there- 
with, the particular intent is to be considered in the nature of an exception. 
dmst rong  1'. Conws. of Gawton, 406. 

9. Santc-Hca7tl~-Hospitalt?-T~~bercztlos-is.-C.S. 7076, appearing in cli. 
118, authorizing county comn~issioners to levy a special tax to be expended under 



N.C.] INDEX. 965 

the committee composed of the chairman of the board of county commissioners, 
the county health officer or county physician "for the preservation of public 
health." should be construed in connection with the sections of the following cli. 
119, a i  to the maintenance of permanent public hospitals, and requires that the 
que~tion of establishing such hospitals. as in this case for a county tuberculosi~ 
hospital. shall have the approval of the voters of the county in accordance to the 
~netliods and in tlie mamler specified by the statute. Ibid. 

10. Statfctc---1ntcrp) r.totion- Prospective Effect - Federal Tmnsportatio?~ 
8ct.-The Federal Tran,iportation or tlie "Escli-Cummingrs" Act is ~~rospective in 
its enforcement, and cannot relate bark to a final order of the State Corporation 
Coniinission not apl~ealed from, for the erection of a union station where the 
lines of an intrastate and interstate carrier cross each other, the executio~i of 
which has been stayed by the commission until after the passage of the Federal 
Statute solely for the advantage of the carriers a t  their request. Corpovation 
Commission a. R. R.. 437. 

11. Stutzctes-lt!tcrpretatio+Prospectioe Effect. -Retrospective laws are  
generally regarded as  dangerous t~ liberty arid private rights, and such effect 
will not be given them by the courts unless the Legislature has explicitly declared 
in proper instances its intention that they should so operate; or unless such in- 
tention appears by riecessarS implication from the nature and w o r k  of the act 
PO clearly as to leave no room for a reasonable doubt on the subject. Ibid. 

12. Batn+I,egislatiz;e Comtnittee Explanation-Amendme~ts Offeyed and 
Rt7jected.-In convtruing the Federal Transportation Act in this case, conqidern- 
tion is given to the explanation of the chairman of the committee in Congress, 
having the bill in charge, which had its efYect in defeating an a~nendnient that 
it apply to union depots at  points that were not termini of the interstate carrier. 
such consideration being permissible under the opinions in several cases decidecl 
in the Uni td  States Supreme Court. Ibid. 

13. Btatzctr8-Pft?alite.s-Afetl~ods for E~lforcrme~~t-Sheriff8-~4~r~ercet)~f~~1t. 
The method by which a sheriff' may be amerced ftrr unlawfully failing to execute 
a warrant it was his duty to serve, as prescribed by C.S. 3936, is alone to be 
followed in an action for the ~ ~ e n a l t y  brought thereunder. TCalker L'. Odonz, 5Si. 

14. Statute-Repcali~i Law-Spirituou.s Liquors - Intoricuting Liquors. 
The recent Turlington Act repeals all conflicting laws and makes the possession 
of any intosicatinn liquors for the purpose of sale unlawful, unless such liquors 
are for the private use and in the residence of the possessor: Held, our prior 
statute making tlir possewion of one quart thereof prima facie evidence of tlie 
purpose of unlawful sale is not in conflict therewith or repealed thereby. 5. 1.. 

Foster, 675. 

15. Rnwie.-The repealing clnuse of a statute applying to laws in conflict 
therewith cannot be construed as  implidly rel~ealing all previous laws on the 
subject, but only to the extent they are conflicting. Ibid. 

16. Atatz~tes-Kcpeal-I)tterjiretation-PI oposed Amendments.-An amend- 
ment to a bill passed by one branch of legislation but rejected by the other cml- 
not affect the inteq?retation of tlie act. Ibid. 

STATUTE O F  FRAUDS. 

See Contracts, 3 ;  Deeds and Conveyances, 11. 
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STATUTE O F  FRAUDS-Continued. 

1. Statute of Frauds-Fraud-Writing--Contracts.-To enforce a contract 
to convey land against the bargainee, who is the party to be charged under the 
provisions of the statute of frauds (C.S. 988) it is required that the writtel: 
memorandum or contract shall be so reasonably certain 01' definite in its terms 
that the substance and essential elements may be understood from the written 
agreement itself, unaided by recourse to yarol evidence. Kcit11 v. Bailey, 26%. 

2. Same-Par01 Evidence-Evidence.-The owner of land entered into a con- 
tract with plaintiff to convey to him certain lands, sufficient under the statute of 
frauds, C.S. 988, and plaintiff gave to defend:ant a paper-writing agreeing to con- 
vey the lands, which was silent as  to time, terms of payment, etc. The contract 
to which the plaintiff testified on the trial was partly in par01 and did not cor- 
respond with the written memorandum, but was inconsistent with its terms: 
Held, that the memorandum not being the contract between the parties, the plain- 
tiff was not entitled to recover. Ibid. 

STATUTE OF LIJIITATIOSS. 

See l\Innicipal Corporations, 2. 

STEYOGRAE'HER'H NOTES. 

See Appeal and Error, 56. 

STIPCLATIUNS. 

See Bills and Notes, 6 ; Insurance. 3? 7. 

STOCK. 
See Summons, 2. 

STREETS. 

See Municipal Corporations, 5, 10, 30. 

STREETS AND SIDEWALKS. 

See Municipal Corporations, 11. 

SUBSTAKTIVE EVIDENCE. 
See Homicide, 2. 

SUMMONS. 

See Gorernment. 1, 4 ;  Appeal and Error, 2'7; Process, 1. 

1. Sun~nzons-Process-ppeara~~e-Wsci1~er-Railrocl&9-Director Gmtaal 
-Government.-During the goverument control of railroads as  a war measure, 
objection for the want of proper servire of summons, in an action against one of 
the railroads, cannot be maintained when the Director Ge!neral of Railroads has 
entered a general appearance, amounting to :I waiver of irisufficient service. Ash- 
ford v. Davis, 89. 

2. Summons - Process -Attachment - Corporations - Shares of Stock - 
CourtsJurisdictiolz-Statutes.-Where a nonresident express company doing 
business in this State, and hacing property herein, incurred a liability to its 
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shipper for breach of its contract for the transportation and delivery of a ship- 
ment, and afterwards became absorbed in another nonresident corporation carry- 
ing on the same business with the same property and stock of the selling (debtor) 
company in the one continuing to do business here is subject to attachment under 
the prorisions of our statute, C.S. 616, 817, 819 et Yeq., where the cause of action 
arose here; and the fact that the certificates of stock are not physically in the 
jurisdiction of the courts of this State is immaterial. Parks v. Express Co., 128. 

SUPERIOR COURTS. 

See Courts. 2, 4 ;  Probate, 3 ;  Sales, 1. 

SUPREME COURT. 

See Appeal and Error. 4, 7, 40. 

SURETY. 

See Bills and Notes. 5 ;  Criminal Law, 21. 

SURFACE WATERS. 
See Waters, 1. 

SURPLUSAGE. 
See Yerdicts. 2, 4. 

SURVIVORSHIP. 
See Estates. 1. 

SUSPESSIOS. 

See Constitutional Law, 10: Criminal Law, 3, 4. 

TALESMEK. 
See Jury. 1. 

TARIFFS. 
See Carriers. 1, 4. 

TASATIO?;. 

See Municipal Colporationa. 3, 12. 2-1. 29 ; Higli\~ays, 3, 3 ; Schools, 1, 2 ; 
Statutet, 2, 6 :  Constitutional Taw, 3, 6, 7. 

TECHNICALITIES. 
See Cominon I.aw, 1. 

TELEGRAPHS ;iXD TELEPHONES. 

See Evidence, 1 

Telegraphs-Telepho?aea-J'ailzire to Delizjsr J fessageNegl igence-Evidence  
-Nons~iit-Que.?tio~~s for Jzcrv-Trials-In an action against a telegraph com- 
pany to recover damages for mental anguish for failure to deliver, with reason- 
able promptness, a telenaph nnnolincing the death of the mother of the sender 
and sendee, stating the time of the funeral, there was evidence tending to show 
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TELEGRAPHS AND TELEPHOXES-Corltinzied. 

that the defendant's operator accepted the telegram, charges prepaid, to forward 
it  orer its own lines and complete the delivtlry by local long-distance telephone, 
but that the addressee had no telephone; that the operator a t  the point of de- 
livery was informed that he was out of town. and without further effort to  de- 
liver, telephoned a service message to that clffect, which v a s  sent by defendant 
over its telegraph line to the initial point. This telephone operator testified that 
she mould hare made Rirther effort to deliver the telepam had she been in- 
formed of its contents. After some delay. :he telegram was mailed to the ad- 
dressee, who received it too late to attend the funeral. There was evidence that 
had the telegram been mailed in a rasonable time after its receipt a t  destina- 
tion, the addressee could and would have attended the funeral: Held, the de- 
fendant's motion to nonsuit. considering the evidence in the light most favorable 
to the plaintiff. was properly denied. Hulin 2). Tel. Co. ,  470. 

TELEPHONES. 
See Telegraphs, 1. 

TESASTS I N  COMMON. 

See Estates. 3 :  Judgments. 1 ;  Waters, 3 ;  Dee& and Conveyances, 14. 

TERN. 
See Actions, 3. 

TERRITORY. 
See Schools, 1. 

THREATS. 
See Obstructing .Justice. 3. 

See Equity, 3. 
TIMBER. 

TIME. 

See Contracts, 5; Criminal Law, 6 ;  bppeal and Error, 57. 

See Apyenl and Error, 8. 13: Rills and Xotes, 2 ;  D12eds and Conveyances, 
4, 6, 7, 9, 12, 14; Intervener, 1. 

TOLLS. 
See Corporation Commission, 1. 

TORTS. 

See Damages. 1 : 1nfal:ts. 2 : Insurance, 2, 6 ; Husband and Wife, 6 ,  6 ;  
Parent and Child. 1. 

TRADEMARKS. 

1. Trademarks-Tmde Nawws-Decices-Conlpetitior!-Unfair Competition. 
A manufacturer, dealer. or proprietor of a business may adopt and use a name, 
symbol, or derice to designate and identify his wares or 1business, and when by 
his care, diligence, and the qualities of his goods or service he has acquired and 
established a patronage and good will of substantial value, it  will be protected 
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from unfair competition on the part  of a rival who adopts for his own business, 
etc., a sign or ~gmbol  in such apparent imitation a% v-ill miilead the customers 
of the former auil the public a s  to the identity of the goods sold of service reii- 
dered. Cab Co. r .  C'rraasc?~rcru, 551. 

3. Sume-SfuZic~iuus P~i?,pose.-Whrrr one has acquired a substantial right 
by the conduct of his bnsines  uncler a certain device which has become known to 
his patrons and yelied upon by them to identify and use the  service or business 
he  has thereundc~r estal~lished. it is not necessary for the protection of his right 
that his rival has :I inalicious pnrpose to injure him in adopting a same or sim- 
ilar device. thoiigh nnfairness arid fraud is the basis of the ~naintenance of his 
right, the presumption bring that  his rival intended to abide by the probable and 
matural result of Iiis ow11 deliberate act. Zhid. 

TRADE SAJIES. 
See T r a d e n ~ n r k ~ .  1. 

TRAJIROA\IX. 
See Segligt~ncr. 16. 

See Tendor ant1 l'urcl~aaer. 1. 

See Corpora tion C'ommission. 5 : Government. 2. 

See Municipal Corporations, 1, 19. 

TRIALS. 

See Plearlinszc, 6 :  Rnilronds. 4 ; Telegraphs. 1 : Criminal Law, 13: Intoxicat- 
ing Liquors. 6 :  Larreny. 1 :  Xegligence, 3.  4. 6. 1% Gifts. 2 :  Advancements, 1 :  
Corporations. 5:  Employer and Emplogeci. I .  3. 4 ;  Evidence, 4. 12, Z$, 24, 25; In- 
surance. .;. 16. 

Trial9-P?~e)1iclrcc-~'orirts-~1ity of .Trtrlgc.-It is proper and commendable 
that the judge 1)ir~icling a t  the trial, acting u i t h  fairness to both partieq, prr- 
vent prejudice fiwm entering into the j u r ~  box on the trial of an  action, and 
held, in this caw, ~t n nq proper for him to in~ t i l i c t  the jury that they must find 
the factq from the  e\ldence. and not from \ \hat  the court or counsel may have 
said. Brown I Htllsbol o. 370. 

TRUSTEES. 
See Sctione. 2. 

TRTSTS. 

See Jlonopolies. 1 ; Equity, 3 ; Pleadings. 30 ; Constitutional Law, 7. 

1. Trw-~tn-Paw17 Trusts-Eqlcit!i-Decds nnd Concellances-Regbtration- 
Sotice.--Certain parol trusts in land are  enforcrable in this jurisdiction  hen 
the holder of the legal title, or those claiming under him, have not acquired i t  



for a fair and reasonable value without notice; and the (:onnor Act, C.S. 3309, 
requiring notice by registration as against creditors or purchasers for a valuable 
consideration from the donor, bargainor, or lessor, necessxily, in contemplatioil 
of the express provisions of the statute, refer to such instruments as  are in 
writing and callable of registration. Spcnce I:. Po t tay  Co. ,  218. 

2. Panze-Purcl~aser for Value.-When the plaintiff seeks to engraft a par01 
trust in his favor against the holder of the legal title to lands, only a bona fide 
purchaser for value without notice is protected. and this under the broad prin- 
ciples of equity, and creditors expressly refelmred to in the Connor Act. C.S. 3309, 
are not included. Ibid. 

3. Sal~~s-E~erutio~c-Judgn~ents-P1~rc/~aso.-Rig7its Acquired. - h judge- 
ment creditor or purchaser a t  an execution sale can acquire no greater lien or 
interest in the property of the judgment debtor than s ~ ~ c h  debtor had at  the 
time the judgment lien became effective. Ibid. 

4. Trrtsts-Plcrol Trusts-Possession - Limitation of Actions - S t a t t ~ t ~ s  - 
Husband and Wife-Estates-Entireties-Rights of Cre(litor.s-Equity.-When 
i t  is established that the wife is entitled to hare a deed to lands made to her 
husband corrected to engraft a parol trust on his legal title in her favor, under 
the doctrine of eutireties, or the right of survivorship, allowable between husband 
and wife, and both have entered into the possession under the husband's deed, 
which should be corrected for mistake, etc., and had contir~ued in such posqession 
to the time of the wife's suit, the jndugment creditors of the husband can acquire 
no equitable rights against the enforcement of the parol trust in favor of the 
wife, the husband having none, though the decree correcting the husband's deed 
has been entered after the docketing of the judgments, and the suit had been 
commenced after the clainls of the husband's creditors had become valid, and the 
statute of limitations cannot apply to the enforcement of he wife's equity. Ibid. 

6. Trustn trnd T~rrstees-Reszrltif~g Trusts-Benefici~zl Interests-Purposes 
op Trust-Tamination of Trust.--A land corporation conveyed certain of its lots 
to one who practically owned its stock, expressly to be held by him in trust for 
the care and support of his lunatic son, giving the trustee full power to convey 
the land and convert it into other property without accountability to any one, 
and to appoint a trustee to succeed him by his will, or, in his failure thereof, the 
court to appoint one: Held, the trustee acquired no rested right or intereqt bene- 
ficial to himself in the trust funds, and upon the death of the son in his father's 
lifetime, the purposes of the trust being then a t  an end, the title to the lots re- 
maining, or not sold by the trustee, by the operation of law, resulted to the land 
company, and it may convey a valid title to a purchaser in fee simple. Land Co. 
c. Newell, 410. 

TRUSTS AND TRUSTEES. 
See Trusts. 

USPAIR COJIPETITIOK. 
See Tmdeniarks, 1. 

USILATERAT, COSTRbCTS. 
See Contracts, 4. 

UNKNOWK. 
See Indictment, 2. 

IrSE. 
See Negligence, 11 ; Wills, 4. 
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VALUE. 

See Corporation Commission, 6 :  Trusts, 2 ;  Actions. 1 : Al~peal and Error. 
11;  Bilk and Notes, 2 ;  ('him and Delivery. 1: E~idence, 22; Municipal Cor- 
porations, 24, 2 3 ;  Insurance, 10. 

T'AR1A'PI;CE. 

See Constitutional Law, 11, 30. 

VENDOR AND PURCHASER. 

See Bills and Notes, 2 ;  Infants, 5 ;  Contracts, 3, 5;  Fires, 1. 

1. Vendor and P~1rrl~asrr-~4cw!1?zt-Afldauit-Ptr'tna Facie Case-E~idc~we 
-Witnesses-Dcccascd Pe~.son,~-Trawrartions - Statutes. -- In  an action by a 
corporation against the administratrix of tht. dercnsed to recover for goods sold 
and delivered to the intestate prior to his death, upon an affidavit attached to an 
account stated under t h ~  provisions of C.S 1789. making such evidence prima 
facie evidence of the correctnrss of thr account in an action thereon, i t  is re- 
quired where objection is raised that the one making the affidavit be qualified as  
witness to make tlie \tatement: and when he has made the affidavit as treasurer 
of the corporation it must be made to appear upon the face of the affidavit itself, 
o r  by evidence ali~cndr. that he was not discpilihed for interest under the pro- 
visions of C.S. 1795, prohibiting testimony of transactions, etc., with a deceased 
person. Lloyd 2'. Poytlrrcss, 180. 

2 Vmrdor and Pf~rchaser-Warranty/-Breacl-Trerdict-Appeal and Error 
-Harmleas Ewer.-Where an action upon a note given for a Holstein bull has 
been united with the purchaser's action for damage? for brearh of narrantl. iu 
the sale of the hull. and the latter regardcd a- a counterrlaim, the verdict of the 
jury, upon conflicting evidence and under a charge free from error. that there 
mas no warranty by the plaintiff, renders immaterial defeudant's exceptions re- 
ferring only to tlie qrtu~lfum of damages for the alleg~d breach of narrauty. 
Rrady v. Moto?~ ,  421. 

VENDOR'S TITLE. 
See Fires, 2. 

1. Venue--1ctiona-Statutes. T h e  venue of an action brought by a non- 
resident of the State in a different county herein from that where the defend- 
ants reside or do business, and wherein the drfendant ha5 no property, is an 
improper one. C.S. 439. Roberts r .  Moorc. 234. 

2. Same-Cot~rta-J~~ri~dictioti-liae-The nlatter of venue is not ju- 
risdictional in the first instance, and the defendant \rill lose his right to have 
a n  action against him reulovcd from an improper to the proper county by failing 
to comply with the provismns of our statute, C.S. 470, that before tlie expiration 
of the time for filing his answer he must demand in writing that the trial bv 
conducted in the proper county. Ibid. 

3. Sanzc-Clerks of Court-Appcn1.-The power to entertain a demand uf 
defendant to remove an action to the proper venue under the provisions of C.S. 
470, is now conferred h r  a recent statute upon the clerk, subject to the right of 
appeal h) the judge at  the next term. when the motion shall be heard and passed 
upon dc ~ w w .  Ibid. 
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VENU&Conf inued. 

4. Same-Substantial Right.--Where defendant has made his motion before 
the clerk to remove the action to the proper venue, the question is then a matter 
of substantial right, and the clerk is without power to proceed further in essen- 
tials until tlie right to remove is considered and passed upon. Ibid. 

3. rSu?1~e-Jlidynbr.rrtu.-TV11e11 the defendant has prclceeded by motion be- 
fore the clerk to have ylaintiff's action against him remove5 to the proper county 
for improper venue, and this before the time for filing his answer has expired, a 
judgment by clrfanlt final for the want of iin answer is eitered contrary to the 
due course and pmctice of the courts, and on appeal to the Supreme Court will 
be set aside, and the cause remanded for the clerk to cons der and pass upan de- 
fendant's niotion for a change of venue. Ibid. 

6. Aan1e-.liotiotix-Sotice.--\T~he11 a judgment by default final has been 
entered against a defendant for the want of an answer, and it  appears that the 
defendant had lodged his motion in apt tilne for a change of venue in accordance 
with the provisions of C.S. 450, which has not been determ~ned, the failure or in- 
ability of the defendant to have given the plaintiff ten days notice of his motion, 
C.S. 912, before time for anwering has espired, will not affect his right to have 
the judgment by default against him vacated. Ibid. 

VERDICTS. 

See Homicide. 6 :  Intosicating T,iciuors, 1 ; Criminal Law, 18; Indictment, 
3 : Appeal and Error, 6. 13, 36 : hfunicipal Corporations, 3 ; Evidence, 3, 11 : Bills 
and Notes. 11 ; Vendor and Purchaser, 2 ; Insurance, 16. 

1. Verdict-Iseucs-Rcspo?~:i2j~~e~s-Lai~dlord and Tvtrant.--In a landlord's 
action against his tenant to recover rent for his farm lands, the plaintiff took out 
claim and delivery for a bale uf cotton the defendant had raised on the land, and 
the defense was a counterclaini for d a n ~ a g ~  for the failure of the plaintiff to 
furnish sutticient fertilizer, rtr.. under the terms of the r e ~ t a l  agreement, for the 
making of the crul1. rpon the issut~s the jury failed to ansner the one as to plain- 
tiff's damage, and as  t o  recovery on the defendant's counterclaim, "the bale of 
cotton in controversy": Held, the answer was not responsive to the issues or 
determinative of the rights of the l~arties, and the plaintity is entitled to a new 
trial. G u l l c ~ ~  1'. H a l ! ~ f o r ,  06. 

2. Vc? diet-A'III plusugc-I~~to,ricatii~g hquor-Spw~tuous Liquor--Ambig- 
riity-Statute.-Where tlie evidence of possession of whiskey by defendant is 
prima facie sufficient to show his unlawful purpose of sale, a verdict of "guilty 
of having too niuch liquor in his posession for the purpose of sale" is not ob- 
jectionable ac not responsive tu the issue: or ambiguous admitting of esplanation 
by reference to the evidence and the charge. the mords "too much" being re- 
garded as surplusage. S.  z .  I'ottc~. 712. 

3. Verdicts-h'capo~zsr cc iws-Issues-A verdict must be certain and respun- 
sive to the issue5 su1)mittt~d by the court. AS'. 1'. Svipcs, 743. 

4. San~e-Co!~~'ts-Clra~~ges-S!~~~~~Z~rsn~ic. - While tlw court may make a 
merely formal change in the verdict, it cannot omend or change a verdict in any 
matter of substance nithout the consent of the jury, or with their consent after 
the verdict has been finally recorded: but if n verdict is responsive to the issue 
or issues submitted, and is otherwise sufficient, words which are not a part of 
tlie legal verdict may be treated as surplusagt~. I b i d .  



N.C.] INDEX. 973 

VERDICTS-Con timed. 

3. 17wdicts-E?~idcnc~~-Pr~~fo~~ptionu.-\T71~ere an indictment contains sev- 
eral counts and the evidence applies to one or more, but not to all, a general ver- 
dict will be presumed to have been returned on the count or counts to which the 
evidence relatc5. Ibid. 

6. T7wdicts-Indictr~~e~ft-Screral Cou~tts-Issucs-rllulwers-Pre.~umptio~~. 
Where the indictment rontains sereral ronnts, and there is a verdict of guilty as  
to some but no verdict as to the others, the failure to return a verdict as  to the 
latter is eql~ivalrnt to a verdict of not qnilty. lbid. 

9. V e r d i c t s - A m b i g u i t y - I t t t e r p r e t a t i E t r c t ~ s . - I f  a ver- 
dict as returned is not complete, but ih ambiguous in its terms, the ambiguity 
may sometimes be exglninrd and the v~rdict  construed by reference to and in 
connection with the evidence and the charge of the conrt. Ibid.  

VESTED INT12:RFS'I'S. 
See Estates, 2, 4, 10. 

VESTED RIGIITS. 
See Statutes. 7. 

TTIOT,ATIOS. 
See Criminal Law, 3, 4. 

WAIVER. 

See Bankruptcy, 1; Process, 1; Appeal and Error. 48, fi7. 

, WAR. 

War-Railroads-Conltecti7tg Carriers.-Each railroad, under Government 
control as a war measure, was an integral part of the combined railroads into 
one system; and where an embargo had been placed in the territory of a con- 
necting carrier, the initial carrier was not required to accept a shipment and 
transport it to its terminus. Cotton Mills 9. R. R., 150 N.C. 614, cited and dis- 
tinguished. R. R. v. Lumber Co., 228. 

WARRASTT. 

See Vendor and Purchaser, 2. 

WATERS. 

1. Waters-Rwfacc Waters-Diversion-Damaqes-The upper proprietor 
has no right to rollect the surface water on his own land and divert it from its 
natural flow, and discharge it upon the lands of the lower proprietor, to his dam- 
age. Jackson v. K e n r ? ~ .  419. 

2. Sanle-Eascnte~~fn-Judqnzents-Estoppel.-A judgment in a former ac- 
tion against the upper proprietor of lands for damagrs caused to the land and 
crops of the lower proprietor by the breaking in a freshet of a dam placed by 
the upper proprietor, without authority, ~ a s h i n g  holes in the land, does not 
create a permanent easement in the lands, or estop the lower proprietor in his 
action to recover damages caused bg the b r ~ a c h  in the dam from a later freshet 
by reason of the continuance of his unlawful act in not haring repaired the dam 
since the former judgment. Ibid. 
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3. Same-Tenant.? i n  Common.- A recovery by one tenant in common of 
damages to his undivided interest in the lands caused by 1:he unlawful diversioli 
of water by the upper proprietor on his own lands, does not estop the other 
tenant in c-ommon f r o n ~  recxovering the damages he has also sustain4 by reasou 
of the unlawful act. Tbid .  

WATER SYSTEM. 

See Municipal Coryorations, 13. 

WIDOWS. 
See Probate, 2. .Ti. 

WIIJLS. 

See Appeal and Error. 8 :  Pmbate. 1. 2. 

1. TVills-Eslatcs-Dc,ffa.vible Fce-De~ds and C o ~ ~ v e ~ a f l c e s - H e i r ~ - R u l ( ~  
iw Shelley's Case.-An estate to W. during his natural life, and after his death 
to such child or children nr he may have or leave lawfully begotten of his body, 
to be equally divided between then1 ; but if he should not leave any children. 
then to his nearest heirs: Held, the estate acquired by W, is liable to be defeated 
by his dying and leaving him surviving child or children, and he may not con- 
vey an absolute fw-sin~ple title. Whether the ulterior limitation to his neareclt 
heirs would otherwise give him the fee-simple title under the rule in Shelltv's 
case, quere? White 0. Norma@, 1. 

2. Wilk-Estates-Inl~eritance-Death of Devi~or-1~resztvnptim of Death 
-Deeds and C~n~v~~ancw.-The  father devised his lands to his four sons as  ten- 
ants in common, and one of them conveyed to the other, after his father's death, 
all of his "right, title, and interest in and to the estate of my late father." One 
of the sons left home before the death of his father and was not heard of for a 
period of seven years under circ~mistances upon which the law would presume 
his death, and cast the inheritance from him upon his other brothers: Held, the 
presumption of death did not fir the time thereof a t  any definite time within the 
seven-year period, and i t  being necessary for the grantee in the deed to show that 
his brother predeceased his father, only that part of the land his grantor took 
under his father's will passed under the deed. Lcwis z'. Leu-is, 5. 

3. Willu-I?ttc~rpr.ctation-1ntcxt.-The intent of the testator as  expressed 
in the will, when not in violation of law, shall be given elyect, and in ascertain- 
ing it, the instrument will be considered as a whole, giving to each and every 
part significance, and harmonizing apparent inconsistenciw; when it can be done 
by a reasonable interpretation. Sncvu- z'. Bol~lnton, 321. 

4. Sant r rEq~ta l  Distribution-Use of Honzc Place.-The will of the testa- 
trix estimated the value of her estate a t  $100,000 after deducting the payment of 
certain obligations, and after further allowing for certain pecuniary legacies, di- 
rected that her estate be divided between her three childrt.n, naming them, with 
further provision that her home glace, valued at  q$40.000 in her estimate of the 
entire estate, shall be a home for a certain one of her daughters "till such t i n e  
as a smaller place can be ~~rovided and the home place sold for a division": Held, 
the intent of the t~s ta to r ,  as gathered from the language used, was an equal 
division of her estate, including the proceeds from the sale of the home place, 
among her children named by her;  and an interpretation e a t  the "smaller place" 
should be provided for the daughter from the, estate before division made, would 
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not only violate the pervading purpose of the will, hut would require the addition 
of words not appearing therein, and such would not be a proper charge against 
the estate. Ibid. 

5. Wills-Devise-Zntclzt-Znco~~~c-Hcil.s-Estate.-.4 will of the mother 
bequeathing two-thirds of the income from her estate to  the youngest of her two 
sons until he is twenty-one years of age. and until he should reach the age of 
twenty-five, an equal division of this income between the two sons, and there- 
after "it" was to be divided and equally giwn to each, is interpreted as chang- 
ing the disposition of the whole estate after the youngest son has reached the 
age of twentyfive, a t  which time the corpus of the estate and not its income is 
to be given, or handed over to the t n o  sons in equal parts, and held, the pro- 
vision that in the event "they die . . . leaving heirs, i t  shall go to the heirs 
of same," refers to the death of one or both of the sons before the time desig- 
nated for the final dispopition of the eqtate itself. Halliburton z'. Phifm, 366. 

6. Willu-Devise-Rents-P~rpetlctics-Estate-La. devise in per- 
petuity of the rents and profits, or the income of land, passes the land itself in 
the absence of anything to indicate the testator's contraly intent. IbM. 

7. WilLs-R~ocatio~1-P~-es11~~~ptiti~z~~.-.4 will may be revoked by a subse- 
quent instrument executed solely for that purpose, or by a subsequent will con- 
taining a revoking clause or provisions inconsistent with those of the previous 
will, or by any other methods prescribed by law; but the mere fact that a second 
will was made although it  purports to be the last. does not rlecessarily create a 
presumption that it revokes or is inconsistent with one of a prior date. In  r e  
Wolfe, 563. 

8. Wills-Interpretation-In the construction of wills the primary purpwe 
is to ascertain and give effect to the testator's intention a s  expressed by the 
words employed, and if the language is free from ambigui6 and doubt, and ex- 
presses plainly, clearly, and distinctly the maker's intention, there is no occasion 
to resort to other means of interpretation. Ibid. 

9. Sam+"Effects"-Pwsonal Property.--While the word "effects" used in 
the d i s ~ s i t i o n  of l~ersonal property by will may include land when used as  re- 
ferring to antecedent words which describes real estate, or when used in written 
instruments in whirh the usual technical terms are not controlling, when used 
in a general or unlimited sense and unaffected by the context, it signifies; all that 
is embraced in the words "personal property," exclusire of real estate. Ibid. 

10. Wills-Zntrstacl/-Presumptiot~s.-The presumption that a testator in- 
tended to dispose of all of his estate will not prevail when it  is clearly made to 
appear that he had not included under the written terms of his will certain of 
his property of which he had died seized and possessed. Ibid. 

11. Same-Revocatiorr.-A testator devised a certain part of his lands to 
L., and by a later will gave his effects to his brothers and sisters : Held, the two 
wills were not inconsistent, that the later will did not revoke the former, and 
that he died intestate as  to a part of his lands. Ibid. 

WITNESSES. 

See False Arrest. 2 :  Vendor and Purchaser, 1: Evidence, 17, 29. 32; Criln- 
inaI Law, 16; Instructions, 9. 
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WITNESSES -Cnntin?ied. 

Witnesses-~4ccmpli~~s--E~idence-Il~~1r?~ctio?~s.-Wk~ere a n  accomplice in 
the murder for which the defendants are  being tried has given unsupported evi- 
dence tending to cullrict them. a charge of the court is  w~thou t  error to defend- 
ants' prejudice that  while the jury nmy conrict uDon swli  evidence, i t  is d w -  
gerous and unwfe to (lo so: but if the testimony of an  ;accomplice, taken with 
other facts and circumstnnceh in the case, carries ronriction to the  minds of the 
jnry, and they a re  satisfied of it? truth,  and also satisfieti beyond a reasonable 
doubt of the guilt of the defendants. the verdict should be for their conviction. 
S. v. TVilliuncs, 646. 

WOKDS AND PHRASES. 

See Corl~oration Con~miasion. .S ; Municipal Corporations, 11, 31. 

WORK AND LABOR. 
See Criminal Law. 2 .  

WRITTEN ISSTRUMESTS. 

See Bills and Notes. 4 ;  Fmud,  2 :  Statute of Fmuds ,  1. 


