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CITATION OF REPORTS 

Rule 62 of the Supreme Court is  a s  follows: 
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., a s  follows: 

1 and 2 Martin, Taylor 6r Confa ....... . a s  1 N. C. 

1 Haywood .............. " 2 " 

2 " ..............“ 3 I' 

1 and 2 Car. Law Re- . , . '' ,, 
pository & N. C. Term ] .. .............. 1 Murghey " 5 

2 " .............. " 6 " 
3 " .............. " 7 " 
1 Hawks ................ " 8 " .. 2 " . . . . . . . . . . . . . . . .  " 9 .. 3 " ................ 10 .. 4 " . . . . . . . . . . . . . . . .  ' I  11 
1 Devereux La\\.. . . . . . . . . . "  12 " 
2 I‘ “ . . . . . . . . . .  " 13 " 

3 " " . . . . . . . . . . . “  14 " 

4 " " . . . . . . . . . . ' I  15 " 

1 " Eq.  . . . . . . . . . . “  16 " 
2 " " .........." 17 “ 

I Dev. C Bat. Law..  . . . . . . "  18 " 

2 " . . . . . . . .  " 19 " 

3 & 4 "  ' ........“ 20 " 

1 Dev. & Bat. E q . .  ........ " 21 " 
2 <' " . . . . . . . . . . "  22 " 
1 Iredell Law.. ..........I6 23 " 

2 " “ . . . . . . . . . . . .  " 24 “ 

3  " " . . . . . . . . . . . .  " 25 " 

4 " " . . . . . . . . . . . .  " 26 " 

5 " " . . . . . . . . . . . .  " 27 " 

6 " " . . . . . . . . . . . .  " 28 “ 

7 " " ............" 29 " 
8 " " . . . . . . . . . . . .  " 30 " 

9 Iredell Law .......... .as 31 N. C. 
10 " " ........... " 32 " 

11 " " . . . . . . . . . . . "  33 " 
12 " " ........... " 34 " 

13 " “ . . . . . . . . . . . "  35 .. 
1 " w. ..........." 36 " 
2 " " . . . . . . . . . . . "  37 " 

3 " " ..........." 3s '. 
4 " " ........... " 39 " 
5 " " ........... " 40 " 
6 " " ...........“ 41 '. 
7 " " ........... " 42 " 

8 " ' . . . . . . . . . . . . “  43 " 

Busbee Law ............." 44 .. 
Eq. 45 " " ..............$. 

1 Jones Law ............ " 46 .. 
2 " ' 6  47 " .............. 
3 6' 8' ............" 48 " 
4 " " ............ " 49 " 
5 " " ............ " 50 " 
6 " " ............“ 51 " .. 7 " " ............" 52 
8 " " ............ 8. 53 $ a  

1 " Eq.  ............ " 54 " 
2 '4 8' 

............Ih 55 " 
... 3 " "  ............ " 56 

4 " " .. ............ " 57 
5 " " .. ............ " 5s 
6 " '6 ............" 59 " 
1 and 2 Winston.. ........ " 60 a. 

Phillips Law .............. " 61 .. 
' E q . . :  . . . . . . . . . . . .  " 62 " 

W In  quoting from the reprinted Reports, counsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C, and 20 N C., which have 
been repaged throughout without marginal paging. 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAFLOLINA 

EASTERN DIVISION 

.................. W. M. BOND- ........................ First ---Chowan. 
................ ................ GEORGE W. CONNOR- .Second-. -Wilson. 

................. .......-... THOS. W. PITTMAN- --Third- -Vance. 
............. F. A. DANIELS ........................ Fourth.- .-.Wayne. 

.................... .........-......... J. LOYD HORTON- -Fifth- Pitt. 
................. .................. HENRY A. GRADY- .--Sixth. -Sampson. 

................... ....................... T. H. CALVERT Seventh Wake. 
-.-....-..... ................. E. H. CRANMER- --------Eighth. -Brunswick. 
.................... ........-........ N. A. SINCLAIR. ..Ninth- .Cumberland. 
..................... W. A. DEVIN.. ..Tenth_ .............. .---Granville. 

WESTERN DIVISION 

............... ........................ H. P. LANE.. Eleventh. -Rockingham. 
................... -.............. THOMAS J. SHAW- .Twelfth-. ..Guilford. 

........................ ......-..- A. M. STACK -Thirteenth -Union. 
W. F. HARDING- - - - - - - - - .. - - - - - - - - - - - -Fourteenth- - - - - - -. . - - -. .Mecklenburg. 

......................... . .  B. F. LONG .Fifteenth......... -Iredell. 
............. ........... J. L. WEBB-. ----..-.--..Sixteenth-- .---Cleveland. 
..................... ............. T. B. FINLEY.. _Seventeenth_ Wilkes. 

.................. ............. J. BIS RAY ------..Eighteenth- -Yancey. 
............... .......... P. A. MCELROY -...-.-Nineteenth- .-..-Madison. 
..................... ............ T.  D. BRYSON.. -Twentieth-. -Swain. 



SOLICITORS 

EASTERS DIVISION 

............... KALTER L, SMALL-. . --..-.--.-.-.--..First.--. .Beaufort. 
................... .......-----... DOSNELL GILLAII.. Second.. .Edgecornbe. 

........... GARLASD E. RIIDYETTE.. T h i r d  ............ .Northampton. 

.............. .............. CLATVSOT L. 11-ILI~IARIS.. Fourth.. ..Lee. 
.................... ................ JESSE H. DAVIS.. Fifth.. C m w n .  

...................... ........--...... J .  A.  POWERS.. Sixth.. Lenoir.  
................. ............... ~VILLIAM F. EVASS.. .Seventtl. .lVake. 

................ 11-oo~cs I<ELLUX ............. E i g h t h -  .xcw Hanoxr .  

................ .................... T. .I. ~ICXEILL. .  -Ninth.. .Robeson. 
................... ..........---...... L. P. RICLESDOS.. Tenth Durham. 

WESTERN DIVISION 

.................... ............. S. P. GR.~vES.. ..Eleventh.. -Surry. 
...................... .............. J .  F .  SPRUJLL- .Twelfth_. Davidson. 
................ .... F. D. PHILLIPS.. .--..Thirteenth-. - - - - - - - -Richmond.  

................. .......... JOHN G. C.~RPENTER. Fourteenth.. -.Gastoll. 
............ ..................... ZEB V. LOXG.. -.Fifteenth.-. .Iredell. ............. ................... R. L. HVFF~IAN_ Sixteenth. .  .Burke. 
.......... ...................... J. J .  HATER.. Seventeenth. .  -1Vilkes. 
........... ................ J. J$-ILL PLESS, JR..-. .Eighteenth.. .McDowell. 

........................ ............. J. E. SWAIS.. Nineteenth. Buncombe. 
................ ...--...... GEORGE C. DAI-IS.. ..Twentieth-___. .Hay\vood. 



LICENSED ATTORNEYS 
FALL TERM. 1923 



LICENSED ATTORNEYS. vii 

............................... MILLS, JOHN GARLAND, JR.. Wake Forest. 
MONROE, PAUL EUGENE-. ................................ .Salisbury. 

................................ MONTAGUE, PAUL NISSEN- Winston-Salem. 
MOSER, WILL EUSTACE-_ .................................. Randleman. 

................................ MYRICK, FRED FLETCHER- .Greensboro. 
........................... NICHOLSON, CYRUS HERBERT-. .Cowarts. 

..................................... NORWOOD, FRANK.. .Washington, D. C. 
................................. PARSONS, PAUL GRIER- ..Grassy Creek. 
.................................... PEELE, MABLE ALYCE.. Raleigh. 
................................. POATE, ERNEST MARSH.. Southern Pines. 

........................................ POLIKOFF, BENET. Winston-Salem. 
............................... POWELL, WEBSTER CLAY.. Pinehurst.  

PRICE, JOHN HAMPTON, JR.. .............................. .Stoneville. 
................................... REDFEARN, EDWARD.. -Pageland, S. C. 

ROBINSON, ALTON HAMPTON.. ............................. .Asheville. 
ROGERS, GEORGE WASHINGTON- . - . W a s h i n g t o n ,  D. C. 
RUMLEY, JULIUS PIERSON.. ............................... .Icing. 
SCHULKEN, ROBERT CARLISLE.. ............................ Whiteville. 
SHAW, JOHN DUNCAN.. .................................. .Charlotte. 
STANLEY, HARRY RUFFIN-. ............................... .Greensboro. 

........................................ STANTON, OSCAR- .Marshall. 
................................. STELL, JOHN SPENCER-. ..Raleigh. 

................................ STEPHENS, HENRY GRADY.. Hickory. 

................................ STRAITS, LLOYD ANDREW.. Columbia, S.IC. 
............................... SYMMES, CHARLTON EMORY.. Wilmington. 
............................... THIGPEN, MARY JOHNSON.  .Tarboro. 

................................. THOMAS, ARTHUR JOHN-. .Salisbury. 
THOMPSON, MEREDITH H U G H .  ............................ .Goldsboro. 

..................................... ~VAGENHEIM, PHILIP- Norfolk, Va. 
............................... WELLS, JOHN MILLER, JR.-.  Columbia, S. C. 
............................. ~TELLONS, WILLIAM BRYANT.. Smithfield. 

............................... WEST, NORMAN MARTIN.. ..Council. 
~VILSON, JOSEPH VON.. ................................... Lumberton. 

....................... \\TOLTZ, HOWARD OSLER- M o u n t  Airy. 

The following were admitted under the recent Comity Act: 
......................... DAVIS, HUELING (from Kentucky) .Charlotte. 

DODGEN, JAMES C. (from Georgia) ...................... ..--Raleigh. 
MOTTE, LEON LOUIS (from South Carolina) ................. .Wilmington. 
SIMS, CHARLES PICKETT (from South Carolina). .............. Asheville. 



CALENDAR OF COURTS 
TO R E  HELD I N  

NORTH CAROLINA DURING THE SPRING OF 1924 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every year. The examination of 
applicants for license to practice law, to be conducted in wriling, takes place 
one week before the first Monday in each term. 

The Judicial Districts will be called in the Supreme Court in the following 
order : 

S P R I N G  TERM. 1924 

First District _...--_------_----------------.----_.........._.._- February 5 

Third and Fourth Districts- - - - - - - - - _ - - - - - _ - - - - - - _ -. . . . . . . . . . . . - ..February 19 

Fifth District- - _ -. _. . . . . . . _. _ _ _ _. . . _. . . . . . _. . . . . . . . . . . . . _ - - - - -..February 26 
. . 

Sixth District- - - -. . . . . _ _ -. . _. . . . . . _. . . . . . . . . . _. _. . . . _ _ - - - -_.__-March 

Seventh District.. _. . . _. . . . _. _. . . . . . . . . . . . . . . . . . _. . . . . . - - - - _ _ - - -March 

Eighth and Ninth Districts- _ - - _ _ _ _ _ _ _. _. _. _ _ - _ - - - - _ _ - -----......March 
. . 

Tenth District___ _ - _ - - _. . . . _. . . . . . . . . . . . . . _. . _ _ _ _. _ - _. _. _ - - - - - --March 
. . 

Eleventh District -. . . . . . . . . . . . . -. . . . . - -. . . . . . . . . . - - -. - -. - - - - - - - -April 
. . 

Twelfth D~strict _ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -. -. . . . . . -. - - --April 
. . 

Thirteenth District- _ _ _ _ _ _. -. . . . . . . . _ -. . . . . . . . . . . . . . _ _. _ _ - -. . . --April 

Fourteenth District - _. . . . _ _ _. - _ -. -. _. . . . . . . _. . . . . . . . . . . -. _ _ - - -. -April 

Fifteenth and Sixteenth Districts- - -. . . . . . _. _. - - - .. - - - - - - - - _ _. . . . . -April 

Seventeenth and Eighteenth Districts- - -. . . . . _. . . . . _ _. . . . . . . . . _. _ -May 

Nineteenth District - - - - _ _. . . . . . . . . . _ - _ _ _ - _. . _ .. _. _. . . . . . . . . . . _. .-May 

Twentieth District .............................................. May 

viii 



SUPERIOR COURTS, SPRING TERM, 1924 

The parenthesis numerals following the dxte of n term inrl~cate the numhcr 
of n e c h  durlng which the term may hold 

In mnnv inqtancrs the statutes uppnrentlv creqte confl~cts in the terms of 
court. 

T H I S  C 1 L C X D  i R  I S  L S O F F I C I  i L  

EASTERS DIVISIOX 

FIRST JUDICIAL DISTRICT 

SPRISC TI:R\I, 10?4-Judge Umin 

i t :  

l i :  

SECOND JUDICIAL DISTRICT 

SPRIYO T E R M .  1924 -Judge Bond.. 
\V:~s!~ingto~~-Jan 7 (2): .\pril 141 
Nnsh-Jan. 28; Feb. 18t ( 2 ) ;  \ l x .  10; April 

21t ( ? ) :  May 26. 
iV11qon-I.'cb. 4'; Frh .  l l t ;  Xay 12'; May 197; 

June 23t. 
E~lsecornbe-Jan. 21; Mar. 3; hI:~r.  31t (2);  

June 2 (2). 
Martin-\Iar. l i  (2); June 16. 

THIRD JUDICIAL DISTRICT 

SPRIS<J TERM, 1924-Jlcdylr Connor. 
Northampton-blar. 31 (2). 
Hertfnrri-Feb. 25; .ipril 14 (2). 
11:1Iifax-Jan. 28 (2);  Mar. l i  (2);  Junr  2 (2) 
Hcrtie-Feh. 11 (2);  Anril 28t (2). 

FOURTH JUDICIAL DISTRICT 

>I.RI\C TLRV,  1924-Judge Pzilman 
1.re-\I:ir. 24 (2);  May 5. 
('hnthnrli-Jan. 11; Mar. l i t ;  May 12. 
.Johnston-Feh. 18t (2);  Mar. 10; hpril  211 (2). 
\\'aynr-Jan. 21 (2); April i t  (2); \ lay 26 (2). 
IIarnett-Jan. i; Feb. 4t (2); )lay 18. 

FIFTH JUDICIAL DISTRICT 

I'itt-Jan. 14t (1); Jan .  21; Feh. 18t; Mar. 17 
(?I; April 14 (2); May 1Qt; May 26t. 

Craven-Jan. i * ;  Feb. 4t ( 2 ) ;  April i:; May 
I? t ;  June  2'. 

Cartcret-Jan. 28; Mar. 10; June 9 (2). 
I'nrril~ro-Apr~l 28 (2). 
Jo~ics-21ar. 31. 
Grcene-Fcb. 25 ( 2 ) ;  June 22. 

SIXTH JUDICIAL DISTRICT 

S P R I \ G  T ~ n \ r .  1924-Ji~dor Hortnn 
Onsl~n-->1~1r,  3; .\pril l4t (2);. 
1)uplin-Jan, i t  (2) ;  .Jan. 28 , 1Iar. 21t (2) 
S:irripson-Fch.4 (2) ;  Mar. 101 ( 2 ) ;  April28 (2). 
1,cnolr-.Jan. 21'; Fcb. 18t (2);  .kpr~l 7; Slay 

SEVENTH JUDICIAL DISTRICT 

SPRISG TERM, 182l-Js1d~e Grndv. 
\Vnl-e-Jan. i * :  Jan .  28t; Frh .  1*; F c ~ .  l l t ;  

>1:1r. 3*; MIX. 10t (2);  Mar. 24t (2); .ipril i*; 
April l l t  (2) ;  April 28t; hlay 5'; \ lay 19t (2):  
June 2:; June  9t (2). 

Frsnkl~n-Jan.  14 (2); Feb. 1st (2);  May 12 

EIGHTH JUDICIAL DISTRICT 

SPRING TERM, 1921-Judge Cnlcn-t. 
New Hanover-Jan. 14*; Frh .  4t (2);  Mar. 3t;  

(2);  Mar. l i * ;  April l4t (2);  M:%y 12'; hlay26t (2);  
June 9:. 

Prnder-Jan. 21; Mar. 24t (2); May 10. 
Colurnhus-Jan. 28; Fph. 18t (2);  April 28 (2). 
Rrunsaick-Jan. i t ;  April 7; June 1Gt. 

NINTH JUDICIAL DISTRICT 

SPRING TERM. 1921-Judge Crnnmer. 
Ilobeson-Jan. 28': Feb. 4: Feh. 25t 12): Mar 

TENTH JUDICIAL DISTRICT 

SPRIXG TERM. 1924-Judue Sinclair. 
Alarnance-Feb. 25*; Mar. 3 l t ;  May 5t;  May 

26t (2); June IG*. 
Durharn-Jan. i t  (2);  Feh. 18*; Mar. 3t ( 2 ) ;  

April 28t; \ lay 19*. 
Granv~lle-Fcb. 4 (2); April i (2). 
Orange-Mar. l i ;  May 12t. 
Person-Jan. 28; hpril  21. 



x COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 
SPRING TERM, 1924-Judge Bryson. 

A s h e A p r i l  7 (2). 
Forsyth-Jan. 7 (2); Feb. l l t  (2); Feb. 25t (A);  

Mar. 10t (2); Mar. 24'; May 197 (3);  June 23t (A). 
Rockingham-Jan. 21'; Feb. 25t (2);  May 12; 

June  167. 
Caswell-Mar. 31. 
Alleghany-May 5. 
Surry-Feb. 4; April 21 (2); June 23t (2). 

TWELFTH JUDICIAL DISTRICT 

SPRING TERM, 1924-Judge Lane. 

Davidson-Jan. 28'; Feb. 18t (2); May 5'; 
May 26t; June 23'. 

Guilford-Jan. 7 (2) ;  J a n .  21.; Feb. 4t (2); 
Mar. 3' (2); Mar. 17t (2);  April 14t (2); April 
28'; May 12t (2); June 2t (2); June 16*. 

Stokes-Mar. 31'; April 7t. 

THIRTEENTH JUDICIAL DISTRICT 

SPRING TERM, 1924-Judge Shaw. 

Stanly-Feb. 4t. Mar. 31. May 12t. 
~ i c h m o n d - ~ e i .  31'; ~ a ; .  7i;  Mar. 17t; April 

7'; May 26t; June  16t. 
Union-Jan. 28.; Feb. 18t (2); Mar. 24; M,ay 5 t .  
Anson-Jan. 14.: Mar. 3t: A~r11 14: A ~ r i l 2 1 t :  . .  . .  

June 9t. 
Moore--Jan. 21'; Feb. l l t ;  May 19t. 
Scotland-Mar. lot;  April 28; June 2. 

FOURTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1924-Judge Slack. 

Mecklenburg-Jan. 7.: Feb. 4 t  (3); Feb. 25.; 
Mar. 3t  (2); Mar. 31t (2); April 28t (2); May 12.; 
May 19t (2); June  9'; June 16t. 

Gaston-Jan. 14'; Jan.  21t (2); Xar .  17t (2); 
April 14.; June  2'. 

FIFTEENTH JUDICIAL DISTRICT 

SPRING TERM, 1924-Judge Harding. 

Montgomery-Jan. 21'; April 7t ( j ) .  
Randolph-Mar. 17t (2); Mar. 31 ; May 26t; 

June  16. (2). 

Iredell-Jan. 28 (2); Map. 10; May 19 !3). 
Cabarrus-Jan. 7 (2); Yeb. 25t; Aprd 21 (2). 
Rowan-Feb. 11 (2); MILK. 3t; May 5 (2). 

SIXTEENTH JUDIC,IAL DISTRICT 

SPRING TERM, 1924-Jud~~e Long. 

Catawba-Beb. 4 (2); Y:ay 5t (2). 
Lincoln-Jan. 28. 
Cleveland-Mar. 24 (2). 
Burke--Mar. 10 (2). 
Caldwell-Feh. 25 (2); May 19t (2) 

SEVENTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1924-Judve Webb. 

Alexander-Feb. 18. 
Yadkin-Feh. 25. 
Wilkes-Mar. 3; June 2i. (2). 
D a v i e M a r .  17: Mav 21t. 
Watauga-Mar.24 (2) .  
Mitchell-April 7 (2). 
Avery-April 21 (2). 

EIGHTEENTH JUDICIAL DISTRICT 

SPRING TERM, 1924-Judlie Finley. 

Transylvania-April 7. 
Henderson-Jan. 7t(2); Mar. 3 (2); May 26t(2). 
Rutherford-Feb. 4t (2 ; May 12 (2). 
McDowell-Feb. 18 (2); June  9t (2). 
Yancey-Mar. 24 (2). 
Polk-April 21 (2). 

NINETEENTH JUDICIAL DISTRICT 

SPRING TERM. 1924-Jud7e Ray. 
Buncombe-Jan. 14t (2); Jan .  28; Feh. 4t (2); 

Feb. 18; Mar. 3t (2); Mar 17. April 7t (2). April 
21. May 5t (2).  May 19. ~ l i n $ 2 t  (2); .Junetl6 (2). 

iiadison-Fkb. 25; &r. 24; April 28; May 26. 

TWENTIETH JUDICIAL DISTRICT 
S P R I N ~  TERM, 1924-Judle McElroy. 

Haywood-Jan. 7t (2); Feb. 4 (2); May 5t (2). 
Cherokee-Jan. 21 (2); Mar. 31 (2); June le t .  
Jackson-Feb. 18 (2); N a y  19t (2). 
Swain-Mar. 3 (2). 
Graham-Mar. 17 (2); June 2t (2). 
Clay-April 14. 
Macon-April 21 (2). 

'Criminal cases only. 
tCivil cases only. 
$Civil and  jail cases. 
(.4) Emergency Judge t o  be assigned 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Euster 11. ~ ) ~ H ~ ~ ~ c ~ - H E s R Y  G. COSSOR, Judge, Wilson. 
1 I  ester% Di~trict-JAMES E .  BOYD, Judge, Greensboro. 
I r e u t o x  District-EDWIS PATES WEBB, Judge, Shelby. 

E A S T E R S  DISTRICT 

l ' t  I me-District te rms a r e  held a t  the  time and place a s  follows : 
Raleigh, four th  h1011day af ter  fourth Monday in April and October. 

C i ~ i l  terms, first JIondaj- in March and September. S. A. ASIIE, 
Clc.rk. 

Elizabeth City, second JIonday in April and October. J .  P. T ~ o x p s o s ,  
Deputy Clerk, Elizabeth City. 

Washinuton, third Monday in  April and October. ARTIIUR MAYO, 
U e ~ u t y  Clerk, Washington. 

S e w  Bern, fourtll Monday in April and October. ALBERT T. WILLIS, 
Deputy Clerk, S e w  Bern. 

Wilmington, second DIontlay af ter  the fourth JIonday in A ~ r i l  ant1 
October. C .  11. SrMlzr~s,  Deputy Clerk, \Yilmingtoll. 

J,aurinburg, Monday bcfore the  las t  Monday in March and September. 
S. A. ASHE, Clerk, Raleigh. 

Wilson, first Monday in April and October. S. A. ASHE, C le rk  
Raleigh. 

O F F I C E R S  

IRXIX B. TUCKER, United Statcs District Attorney. Whiterille. 
J. D. PARKER, Assistant United States District Attorney, Smithfield. 
WIILIS G. BRIGGS, A-sistant United States District Attorney, Raleigh. 
R. W. WARD, United Sta tes  3Iarsha1, Raleigh. 
S. A. ASHE, Clerk United Sta tes  District Court, Raleigh. 

WESTERN DISTRICT 

Terms-District terms a r e  held a t  the  t ime and place a s  fo l lons:  
Greensboro, first Jlonday in June  and December. K. L. BL~ILOCK, 

Clerk;  MYRTLE DJVIGGINR, Chief Deputy;  DELLA BCTT, Deputy. 
Statesrille, third Monday in April and October. J. B. GILL, Deputy 

Clerk. 
Sshevillc, firqt Monday in Blay and Norember. J. T. Jonpam and 

0. L. JICLURD. Deputy Clerks. 
Charlotte, first Monday in April and October. E. S. KILLIAM~,  Deputy 

Clerk. 
Wilkesboro, fourth Monday in N a y  and Sovember.  MILTOS DICSEILL, 

Deputy Clerk. 
Salisbury, fourth Monday in April and October. J. B. GILL, Deputy 

Clerk, Statesville. 
O F F I C E R S  

FRANK A. LISSEP, United Sta tes  District  Attorney, Charlotte. 
C'HAS. A. JOTAS, Assistant United Sta tes  Attorney, Lincolnton. 
THOS. J. HARKISS, Assistant United States Attorney, Asherille. 
BROW~I.OJV JACKSOS, United States Marshal, Asheville. 
R. I,. BLATLOCK, Clerk United States District Court, Greensboro. 

x i  
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AT 

RALEIGH 

FALL TERM, 1923 

C. ('. MATO v. D. U. JIARTIS. 

(Filed 12  Sel)tember, 1923.) 

1. Evidence--Sonsuit. 
The evidence must be taken niost strongly in favor of the plaintiff for 

the purpose of defeiidailt's motion of a iioiisuit and dismissal of the 
action. 

The plaintiff owlied a stow, n~rd agreed with the defendant. who oper- 
ated a sawmill, that the former would l)ay, in goods, etc., the orders on 
him by the latter,  evid~nced by "pluclts" or brass checlts, given to his 
mill employees, and the latter \rould lrialte weekly settlements therefor in 
cash: Held ,  the ngreemciit for a wcelrly scttlemerit was divisible and 
m:ly he split up into several causes of action and brought before a justice 
of the peace vhen the amount is jurisclictioiial in his court;  and the fact 
that  an accoui~t was stated betweell the parties, showing a total balance 
tlne from various weekly accounts withirl the jurisdiction of the Sul~erior 
('ourt, does not oust tlie jurisdiction of the justice of the peace or confer 
exclusive jurisdiction on the Supcrior ('ourt: and a demurrer to the eri- 
dwce  tending to establisli such facts is properly overruled. 

3. E v i d e n c c I 3 u r d e n  of Proof-Orders-Defcnclant's Possession of Evi- 
dence of Indebtrclness. 

Tlic plaintiff agreed to accept tllc orders of defrnclmit giren 011 him to 
the latter's ernl~loyew, in gootls. etr., evidenced by "plucks," or brass 
checks, settlements to be made ~reekly between them, which the defendant 
failrd to do. The defeiida~lt admitted that 11e had got from thc plaintiff 
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the merchandise accordingly, but claimed lie had paid for them: Held, 
the possession by the defendant of these "plucks," or b-ass checks, and 
produced at the trial, could only be considered by the jury as eridence of 
payment. 

 PEAL by defendant from Connor, J., at  May Term, 1923, of BEAG- 
FORT. 

Civil actions consolidated, tried before Hon. George W Connor, judge 
presiding, and a jury, a t  May Twm,  1923, of the Surer ior  Court of 
13eaufort County, on appeals from a justice of the peace. 

There were eleven actions separately instituted before a justice of the 
peace. I n  apt  time, i n  the  court of the  justice of the peace, the defend- 
ant  moved to dismiss upon the ground thnt they constitute a single 
action, which had been split for the purpose of giving jurisdiction to 
the justice of the peace. 

Upon the calling of these cases in the Superior Court, the plaintiff 
~noved that  the eleren cases be consolidated and tried together. The  
defendant, i n  apt  time, renewed his motion in each case to disnliss for  
want of jurisdiction and upon the suggestion of the court, without waiv- 
ing the said motion, b u t  reserving all rights with respect to same. 
Defrndant consented that  a jury should be impaneled and hear the 
evidence, and that  a t  the conclusion of the evidence defendant's motion 
to disnliss for  want of jurisdiction in each case should be heard and 
deterniined; any issue of fact affecting said motion to be submitted to 
the  jury, and motion with respect to fact deteriilinetl after rerdict 
rendered. T h e  plaintiff consented thnt the actions should be consoli- 
dated upon the conditions stated by defendant, both plaini iff and defend- 
ant being present with their attorneys of record. 

CLARKSOS, J. The essential facts of this case are as  follo~vs:  
, L ~ ~ o r d i n g  to the testimony of Xayo, in 1920, and prior thereto, 

hlart in x i s  operating a mill and Mayo a stow in  the v llage of South 
Creek. 1-ntil the end of the year 1920 he had been able to finance 
JIart in,  with monthly settlements, but at the end of 1920 and the begill- 
ning of 1921 lie testified that  he canceled thip arrangement with Xar t in  
and told liim his account was behind, and that  the people> he owed were 
after him, a i d  that  h e  ~ o u l d  h a r e  to go on a cash basis, and that  brart in 
would h a r e  to pay him by the week. Mayo testified tha t ,  after the first 
of January ,  i t  was agreed that  the orders issued by him were to be paid 
by the week. Pursuant to  this arrangement, Mayo for ,t certain num- 
ber of weeks paid the orders given on hirn by Martin, k e e i n g  the orders 
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for each week separate and presenting them for payment weekly to 
hlartin. On striking a balance for the 1920 account, i t  was agreed 
between Mayo and Martin that  there xvas a balance due Mayo of 
$1,318.27. Nayo  testified that, i n  payment on this account, Martin 
gave llim certain notes, aggregating $1,200, which he turned over to his  
creditors, and on which both Martin and Mayo are now being sued. 
Tliis left a balance on the 1020 account of $118.27. 

The 1920 acconnt, or the balance due thereon, formed the basis of one 
suit before tllc mngis t ra t~ .  The  weelily orders ~vhich  had been paid by 
Xayo  for Martin for a certain number of weeks formed the basis of 
eight suits, each neek being sued on as a separate account. I n  addition 
to this, Mayo claimcd that M a ~ t i n  had issued certain chccks on banlis, 
nhich  he hat1 cashecl at the request of the pa-ee  therein. These checks 
had been presented for payment to the banks and payment had been 
refused. These checks aggregated $151.32, to TI-hich mas added txvo 
items of interest paid by Mayo for hlart in at his request, being interest 
on the notes for $1,200 given in payment of the 1920 account, formed 
the basis of the otlier suit. One suit was on a f a rm account for 1021. 

The  eleven actions against Martin were : 
1. One suit for $118.27, brought for the balance due on a book 

account for 1920. 
2. Eight  suits ww brought, based on orders issued on Mayo by 

Martin ancl paid 1,. hlayo weekly, the orders being kept separate and 
apart  and h a r i ~ i g  beell presented for papment weekly. 

3. One suit n a s  brought, based on cllecks iqwecl by Martin against 
certain banks, pa;vablc to persons other than  Xayo, but cashed by Mayo, 
and had been presented to the hanlis, and on vhich  payment had been 
refused for ((insuficicnt funds." These checks amounted to $151.32, 
and to this  item has heen added certain discount, which had been paid 
by Jlnyo a t  Martin's rqucs t ,  being the interest on said notes whic.11 
Martin had gireu him in settlement of a part of Jlart in 's  1020 account. 

4. One w i t  MYIS brought on a f a rm account, int lepende~~t of other 
matters. 

Aiccording to the testimony of Martin,  11e owned and operated a saw- 
niill at South ('reek, and sold out to the plaintiff, Mayo, a store or coin- 
miusary wllich hat1 b c ~ w  operated by hiin in  c.ounectio11 ~ v i t h  said paw- 
~iiill .  By agreemci~t betn-eeil Mayo and liin~self, hc  was to pay off his 
lia~itl.;, in part ,  through this store opcrated by Xayo. The systrrn n a s  
that he furnished 111s hands v i t h  "lrass plucks," or n piece of round 
metal, stating thereon that  the  same v a s  good for so much money in 
trade a t  M a p ' .  store. A f t e r ~ ~ a r d s ,  by reason of having lost some of 
these plucks, slips of paper n-ere used in place of the brass plucks, s e n -  
Ing the same purpose. 
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This busiriess was conducted for a considerable period, and from time 
to time Mayo and Martin had settlements of their business involving 
these transactions, Mayo and Martin both agreeing that  in June,  1920, 
there was a settlement in full between them, and a balarce struck. On 
31 December, 1920, Martin claimed that he and Mayo had another set- 
tlement, in which he paid the plaintiff up  in full for all orders, checks, 
etc., taken u p  by him to that time. The  plaintiff, Mayo, denied that  a 
settlement was made at  that time, but claimed that the  imount due by 
Martin mas agreed upon between them, and that this amount was 
$1,318.27. 

Martin claimed that  on 1 January,  1921, or about that  time, the plain- 
tiff Mayo surrendered and delivered to him all of the brass plucks and 
orders which he had taken up  for him at  his store. H e  claimed that 
this fact was admitted by Mayo, but that  Mayo contended that not- 
withstanding the fact that he  surrendered these evidenclas of indebted- 
ness to Martin, that  Martin did not in fact at that time, clr any previous 
time, pay him therefor. Martin testified and contended that on that  
date he  paid the plaintiff Mayo the balance due by hiin on these orders 
and plucks, and that the  same were surrendered to him ill consideration 
of full settlement, and Martin produced the orders and checks at the 
trial covering these items, and had the same i11 his posc;ession. 

Martin claimed that i t  is admitted by Mayo that  prior to 1 January,  
1921, it mas agreed between Xayo  and himself that  t h ~ y  would have 
111onthly settlements of their busiiiess, but Xar t in  denil:d that  a new 
agreement was made by which Mayo was to receive sel tlements on a 
weekly basis. 

After 1 January,  1921, the business continued, and thereafter it is 
admitted by Martin that h e  became indebted to Mayo in the sum of 
approximately the amount claimed by Mayo in  the trial-$1,529.82. 
Nar t in  coiltended that  Mayo admitted that  he paid him in  checks and 
l~otcs a11 amount more than sufficient to pay the said indestedness which 
occurred after 1 January,  1921, but the  plaintiff Mayo (.ontended that  
he applied the said payments in settlement of what he c~lainis mas the 
1920 account rather than the 1921 business, and after having so ap- 
plied it, it  left the defendant Martin indebted to him 111 the sum of 
$118.27 for the 1921 business. 

There were twelve issues submitted to the jury. Gntler the  charge 
of the court, the jury found for the plaintiff on all issues submitted to 
them. 

The first issue was: "Were these suits properly instituted i n  a court 
of a justice of the peace?" The jury responded "Yes." 

To the other eleren issues the jury responded "Yes," ,ind found the  
amounts due all within the jurisdiction of the justice of the peace, as 
sho~vn by the record. 



K. C.] FALL T E R M ,  1923. 5 

The entire controversy in the  case, from the exceptions taken by 
defendailt, can be considered under two heads: Was the plaintiff's claim 
dirisible and could it be split up  and sued on as was done in  eleven cases 
before the justice of the peace, or was it indivisible and an  entire con- 
tract and incapable of being clil-ided and split up, so that  suits could 
only he brought in the Superior Cour t?  

Exceptions 1, 2, 8 and 4 all relate to the refusal of the court for non- 
suit and to direct a verdict in faror  of the defendant predicated upon 
the contention that it appeared from all the evidence that  at the time 
the elcren actions were instituted the amount due by defendant to plain- 
tiff, as claimed by the plaintiff. was in excess of the jurisdiction of the 
justice of the peace, and the claim was improperly divided and split 
into eleven actions for the purpose of giving the justice of the peace 
jurisdiction, and the suits should be dismissed for want of jurisdiction. 

The main facts to considcr in these exceptions may be stated in very 
few sentences : 

The defendant was operating a mill and the plaintiff a store. The 
defendant issued orders to his mill help; these orders were "brass 
plucks," or a piece of round metal stating thereon that  the same was 
good for so much money in trade at Nayo's store. Afterwards, by 
reason of having some of these '(plucks" lost, slips of paper, orders on 
plaintiff, were used in place of the L L p l ~ ~ l ~ s . "  The agreement between 
the parties was that the plaintiff ~i-as to pay these orders given to the  
mill help by defendant, and that  the  defendant would pay him each 
week, and the orders issued were to be paid by the week. Pursuant to  
this agreement, the defendant, for a certain number of weeks, paid the 
orders. The plaintiff kept each week's orders separate and presented 
them for payment weekly to defendant. Eight of the suits are  for the 
orders due for each respectire meek. The other three suits are  not 
involved in this aspect of the case. 

We  think his Honor was correct ill refusing to nonsuit plaintiff and 
dismiss for want of jurisdiction. 

The evidence must be taken most strongly in  favor of the plaintiff 
for the purpose of a nonsuit and dismissal of an  action. The evidence 
showed that plaintiff's claim was divisible-each week payment was 
to be made and orders for each week kept separate. The plaintiff had 
a right to bring separate actions for each week's orders. The agree- 
ment between the parties Fas not indivisible or an  entire contract, in- 
capable of being divided and split up, so that suits could be brought 
separately for each week's orders. 

The principle is laid down by Clark, C. J.: "The items of the plain- 
tiff's claim having been incurred under different contracts and at  dif- 
ferent times, the plaintiff could maintain a separate action for the  
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amount due under each contract, and if under two hundred dollars, 
before a justice of the peace, though the aggregate he in excess of 
that sum. I t  is optional with the creditor in such cases to join the 
amounts and bring an action therefor, or upon each it2m separately." 
Copland v. T e l .  Co., 136 N. C., 11. 

"A party has a right to 'split up' his account, so as to include a cer- 
tain number of items under one warrant, and a certain rumber of items 
under another, and so on, so as to bring the several warrants under the 
juri5diction of a justice of the peace." Caldwell v. B c a f t y ,  69 N. C.,  
365. 

"A creditor, whose account consists of s e ~ e r a l  items, cbither for goods 
sold or labor done at different times, each of which is for less than 
$200, although the aggregate of the account exceeds $200, may sue 
before a justice for any number of such items not exceeding $200. I f ,  
however, the debt is an entire one, consisting of but one item, and 
exceeds $200, it cannot be divided to give the justics jurisdiction." 
Boyle  v. Robbina, 71 N. C., 130. 

"One who has an account for articles sold, the different items of which 
constitute separate transactions, and the entire amount of which exceeds 
the jurisdiction of a justice, may split it up so as to bi-ing his actions 
within the jurisdictional amount, the account not h a ~ i n g  become an 
account stated, by reason of being presented as a whole, and not objected 
to within a reasonable time." Sinzpson v. Elwood,  114 N.  C., 528. 

R u d m a n ,  J. ,  who rendered the decision in Boyle  v. .Robbin.s, supra,  
sag's: "A seller of a horse for $300 cannot divide his aczount and have 
two actions before a justice; neither can a carpenter uho  had built a 
house upon contract for an entire sum for over $200, lor a material- 
man who had furnished material upon an entire cont1,act." I n  snch 
cases the contract was "indi~isible" and "entire." I f  the contract mas 
to rent a house for a year at $1,200, monthly paymentfl of $100 to be 
made on the first of each month, a suit could be brought each month 
before a justice of the peace for each $100 as due. The contract itself 
"splits" up the payments. 

The other proposition is presented in Exceptions 5, 8 and 9. (Excep- 
tions 6 and 7 were abandoned under the Rule in the brief of defendant.) 
Defendant requested the court to instruct the jury as follows: "The 
main controversy in these cases is as to the payment of the 1920 account, 
Mayo contending that prior to the payment to him of the $500 in notes 
payable to 0. Marks, and $700 in notes to E. R. Kixon & Co., the 
defendant Martin was indebted to him on the 1920 account in  the sum 
of $1,318.27, and the defendant Martin claiming that the said indebted- 
ness had been settled in  full on or about 1 January, 1921 The plaintiff 
Mayo having admitted that he surrendered to the defendant Martin 
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the orders or checks included in the 1920 account, and the same being 
in the possession of the defendant Martin prior to the time that the 
payments of $1,200 in notes above referred to were made, the law would 
presume that the said orders or checlrs had been paid at the time the 
same were delivered to the defendant Martin, and the burden of proof 
would be upon the plaintiff Mayo to establish, by the greater weight of 
the evidence, that at the time he surrendered the said orders or checks 
the same were not paid for by the defendant Martin, and if the plaintiff 
has failed to so satisfy the jury, the jury should answer the first to 
twelfth issues 'Nothing.' " 

The court declined to give this instructio~i, and defendant excepted. 
The court instructed the jury as follox-s: "I instruct you, inasmuch 

as Mr. Xart in  admits that he got from Xayo goods, \Tares and mer- 
chandise arid other tl~iilgs of value, making a total of $2,013.45, the lam 
puts upon him the burden to satisfy you that he has paid it, the entire 
amount, then X r .  Mayo is entitled to hare you answer this issue in such 
sum as you may find is the balance due, which he contends is $118.27." 
To this portion of the court's charge defendant excepted. 

The court instructed the jury as follows: "I instruct you further, 
should you find that Mr. Martin admits owing Mr. Mayo and admits 
the amount, then the burden is on Martin to satisfy you, not by the 
greater weight of the evidence, but to satisfy you that he has paid it." 
To this portion of the court's charge the defendant excepted. 

These exceptions go to the charge of the court as given, and to the 
refusal of the court to charge the jury that under the evidence in the 
case the surrender by Nayo of the orders, brass plucks and evidence 
of indebtedness to Martin would create a presumption which would shift 
the burden of proof. 

The plaintiff testified that he and the defendant figured up the 1920 
account. Their books showed that the defendant had a total debit of 
$2,013.45; both added it up exactly the same amount and the same 
credits, and this debt was reduced by credits, so that there mas an agreed 
amount due on 1 January, 1921, of $1,318.27. Plaintiff said that when 
this was agreed upon he turned the orders over to defendant. 

X settlement of accounts between parties is presumed to have taken 
in all matters of charge and discharge on both sides. li'ennedy v. Wil- 
Ziamson, 50 N. C., 284. 

This evidence perhaps presents the question that, as the orders, checks, 
or plucks mere turned over to the defendant and in his possession, the 
possession by the defendant raised a presumption of payment, and the 
burden was on the plaintiff to establish by the greater weight of the 
eridence that at  the time they were surrendered they were not paid by 
the defendant Martin, and the court erred in not giving the prayer as 
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asked for and the instructions given. We cannot so hold. We think 
the court was correct. We do not think, under the circumstances and 
evidence in this case, that by the surrender of these orders or plucks, 
payment could be presumed from possession and'that such a presump- 
tion was created as to shift the burden of proof. The possession would 
be a circumstance or some evidence which the jury could consider. 

I n  Po02 2 % .  Anderson, 150 N. C., 624, the facts were: Action for 
recovery of land. Plaintiffs claim under John E. Gray who, on 1 2  
March, 1879, executed a bond obligating himself to make title to S. N. 
Stockton upon the payment of $300, as stipulated by note or otherwise. 
The sigi~ature to the bond was attested by H. W. Wise. Stockton went 
into possession of the land upon the execution of the bond, and remained 
thereon until his death, devising it to the feme defendant, Cordelia 
Anderson, who has been in possession at all times sinc~e the death of 
said Stockton. Defendant alleged that the purchase-money for the land 
was paid by Stockton. For the purpose of sustaining the allegation of 
payment, defendant offered a note which was found among Stockton's 
papers. This note was payable to Jno. E. Gray. The note had no sig- 
nature, but the paper appeared to have been cut off at  tke place for the 
signature. H. W. Wise's signature was on the note as a witness. Wise 
was dead. The note when found was wrapped in the bond for title and 
found among the papers of S. X. Stockton after his death. The court 
allowed this evidence, and the plaintiff excepted. Coanor, J., said: 
"The possession does not raise any presumption of payment or change 
the burden of proof. I t  is a circumstance, a condition open to explana- 
tion, but of sufficient relevancy to the fact in issue to ~n t i t l e  it to be 
considered in connection with other evidence to aid the jury in  arriving 
at  a correct concl.usion." 

There may be certain cases where payment of a bill 01 a note will be 
presumed from possession after maturity by the maker or acceptor, but 
the possession of these orders or brass '(plucks" by the defendant, under 
the facts in this case, at most, would be only a circumstzmce to be con- 
sidered by the jury. 

The court did not err in refusing the motion to nonmit the plain- 
tiff and dismiss for want of jurisdiction, or in refusing the instruction 
prayed for, or in the charge as given. 

No error. 
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E. IF'. PETTITT, ADLIK.. V. ATLANTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 12 September, 1923.) 

1. Railroads--Carriers of Freight-KqIigenct)-Evidence--Enlployer and 
Employee-Children-Dangerous En~ployn~entContributory Xegli- 
genc-Xonsuit. 

The employment by the defendant of a lad under tnelve years of age a s  
a messenger to c'any train orders from the iliy.iatcher's office to numerous 
trains shifting and rnovinr upon the estensive freight yard, ~ ~ i t h o u t  eoi- 
dence that he had been instructccl or made a n a r e  of his dangerous em- 
ploynient, is e\idence of defendant's actionable negligence in causing his 
death nllile he mas engaged in the course of his employment in delirering 
one of these niesqages; ant1 evidence that he n a s  then riding on the s ter~ 
a t  the end of a box car on a moving tiain, according to an established 
custom knonii to the officers or s u ~ e r i o r  employees of the railroad com- 
pany, and killed by being struck by a passing train on a near-by parallel 
trac.k, is not sufficient to bar his recorerg on the issue of his contributory 
negligence, and defendant's motion a \  of nonsuit should be denied Scm- 
hlc, n hog of that age, under the circumstances, c'ould not be guilty of 
contributory negligence. 

2. Evidence-Nonsuit. 
Upon a motion as  of lionsuit upon the evidence, the evidence must be 

considered in the light most favorable to the plaintiff. 

3. Supreme Court - Decisions--Stare Decisis - Sew Trials - Xmv Evi- 
dence-Evidence. 
h drc.i+m of the Supreme ('ourt on a former apl~eal in an action br- 

tween the same parties upon the same cause will not be held as control- 
ling when on a later trial in the S u ~ e r i o r  Court eridence has been intro- 
duced that would render the former opinion inapl~licahle upon the point 
therein passed upon. 

STACY. .I., concurring. 

.IPPEAL f r o m  ('onnor, J., a t  Apr i l  Term,  1023, of EDGECOXBE. 
T h i s  was a n  action by  tlie administrator  d. 0. n. of a boy 11 years  old 

fo r  wrongful  death alleged to be caused by  esposure t o  dangerous em- 
ployment, a n d  without  instruct ion as  t o  the  danger, by  t h e  defendant. 

T h e  evidence is tha t  J o e  Pe t t i t t ,  the  intestate, a boy I1 years  of age, 
was knocked by  a ca r  f r o m  t h e  step of one of sereral  moving cars  a t -  
tachrd to a shif t ing enginc- beiug operated by  the  deferidant on i t s  
terminal  and t ransfer  yards  i n  South Rocky Mount  and  caught  under- 
neath tlie wheels of a t ra in  of ca rs  and  killed, his leg being cut off a t  t h e  
thigh,  whereby h e  bled to  death. T h e  evidence is  t h a t  h e  was under  13 
pears of age, not above t h e  a w r a g e  i n  physical o r  nielital development, 
and  wa? employed by  t h e  defendant t o  c a r r y  messages f r o m  t h e  dis- 
patchcr's telegraph office across said terminal  and  t ransfer  yards. 
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These yards were one to one and one-half miles long, with eighteen 
to twenty railroad tracks across which the intestate was constantly 
called upon to pass in delivering messages. I t  was a d a c e  of almost 
ceaseless activity and along the tracks of which engines ,md trains were 
passing backwards and forwards every few minutes during the day, 
Sundays as well as week days. 

The intestate was on duty from 7 a. m. until 7 p. m ,  seven days in 
the week and twelve hours in the day. On Sunday, the dsy of his death, 
he reported at  the usual hour ( 7  a. m.) for duty at the dispatcher's 
telegraph office, where he was required to be when not on the yard 
delivering messages, and later made delirery of one of the messages 
entrusted to him. H e  thereafter mounted the step of a moving car and 
while standing thereon was knocked off by another car and was killed 
as abore stated. I t  was an established custom for all messenger boys 
in this service of the defendant at South Rocky Mount, including the 
intestate, to ride moving trains, engines and cars, in order to expedite 
the delivery of messages and to aroid being run over by other moving 
cars aud shifting engines. 

At the close of the plaintiff's evidence, on motion of the defendant's 
counsel, judgment was entered of nonsuit, and the pl~intiff  excepted 
and appealed. 

L. V .  Basset and Don Gilliam for plaintiff. 
,If. 17. Barnlzill, F .  8. Spruill, and Bridgers & Bozwne for defendant. 

CLARK, C. J. This appeal is from a nonsuit. Regardless of all 
statutory regulations, the mere fact of employment of the intestate, a 
boy less than 12 years of age and wearing knee breeches, the assignment 
of him to the hazardous task of crossing eighteen to twenty railroad 
tracks at all hours for the purpose of conveying telegraph and other 
messages to the numerous officials was a hazardous work, and the assign- 
ment of him to such a task constituted negligence on the part of the 
defendant. I n  addition, it is not shown that he was insiructed or cau- 
tioned by the officials in charge as to the dangers incident to the work 
to which he mas assigned. 

I n  Fitzgerald v. Furniture Co., 131 N. C., 639-40, the Court approved 
the rule laid down in Cooley on Torts, 652, as follows: "Masters may 
also be guilty in exposing persons to perils in his service which, though 
open to observation, they, by reason of their youth or inexperience, do 
not fully understand and appreciate, and in consequence of which they 
are injured. Such cases occur most frequently in the c~mployment of 
infants." 

I n  Ensley v. Lumber Co., 165 N.  C., 691, M'alker, J., approving the 
abore citation from Cooley on Torts verbatim, added: ' I t  is the duty 
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of the master to exercise due care in giving his servant a reasonably 
safe place to work, and in the case of youthful or inexperienced em- 
ployees, this further duty rests upon him; where the master knows, or 
ought to know, the dangers of the employment and knows, or ought to 
know, that the servant, by reason of his immaturity of years or inexperi- 
ence, is ignorant of or unable to appreciate such dangers, to give him 
such instructions or warning of the dangerous character of the emplop- 
ment as may reasonably enable him to understand its perils." H e  added 
that "while the mere fact of the servant's minorit7 does not charge the 
master with the duty to warn and instruct him if he in fact knows and 
appreciates the dangers of the employment; and generally it is incum- 
bent upon the jury to determine whether, under all the circunlstances, 
it was incumbent upon the master to gire the minor, at the time of his 
employment, or at some time prerious to the injury, instructions reg:,r 1-  

ing the dangers of the work and how he could safely perform it. I t  1: 

the duty of a master who employs a serl-ant in a place of danger to give 
him warning and instruction as is reasonably required by his youth, 
inexperience, or xTant of capacity, and that will enable him with the 
exercise of reasonable care to perform the duties of his employment 
with reasonable safety to himself. 26 Cyc., 1174-1178; 2 'urner  2 % .  Lunl- 
ber Co., 119 N. C., 387; l l l a rcus  v. L o a n e ,  133 N. C., 54; TT7alters 1 % .  S a s h  
a n d  Blind Co., 154 N. C., 323; Fi t zgera ld  I . .  F u r t ~ i t u r e  Co., 131 N.  C., 
636; Rol in ,  v.  T o b a c c o  Co., 141 N .  C., 300; L e a t h e r s  el. Tobacco  Co.,  
144 N.  O., 350. Those cases fairly illustrate the rule as it has been 
applied by this Court, and the Fitzgerald case would seem to be essen- 
tially the same in its salient facts as this one, and if not entirely so, 
there is a sufficient likeness between them to make it a controlling 
authority. The authorities elsewhere are in harmony with our de- 
cision." Judge IT'alh-er then, after quoting and approring the above 
citation from Cooley on Torts, p. 62, adds the following quotation 
from Thompson on Negligence, 978: "The law puts upon a master, 
when he takes an infant into his service, the duty of explaining to him 
fully the hazards and dangers connected with the business and instruct- 
ing him how to avoid them. Kor is this all. The master mill not hare 
discharged his duty in  this regard unless the instructions a i d  precau- 
tions given are so graduated to the youth, ignorance and inexperience 
of the servant as to make him fully aware of the danger to him and to 
place him with reference to it in substantially the same state as if he 
were an adult." Judge Walker further proceeds in the same opinion to 
quote to the same effect from Bailey on Personal Injuries, 1291, and 
from R. R. v. Fort, 84 U. S., 553 ( ~ r h e r e  a parent was suing for injuries 
to his son who was 16 years old), as follows: "This boy occupied a very 
different position (from an adult). How could he be expected to know 
the perils of the undertaking? H e  was a mere youth without experience, 
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not familiar with machinery. Not being able to judge for himself, he 
had a right to rely on the judgment of the master, and cloubtless entered 
upon the execution of the order without apprehension of danger. Be 
this as it may, it was a wrongful act on the part of C'ollet to order a 
boy of his age and inexperience to do a thing which in its very nature 
was perilous and which any man of ordinary sagacity would know to 
be so." I n  this case, Ensley v. Lumber Co., the distinguished judge 
elaborated this proposition by numerous other quotations from other 
authorities to the same effect. 

I n  Hol t  v. M f g .  Co., 177 IY. C.,  175, Judge  Walke l .  quotes from the 
abore case of Ens ley  7;. L u m b e r  Co. and the ahove citcld cases and re- 
affirms the quotation from Fitzgerald v. Furni ture  Co., 131 N. C., 636, 
and Cooley on Torts, 652, and Thompson on Regligence, 978, and other 
authorities, which hold that the niastcr is also guilty of actionable neg- 
ligence if he expose persons to perils in his service, wlii~:h, though open 
to observation, they do not fully understarid and appreciate, and em- 
phasizes that the duty is further imposed upon him in such cases to 
"fully explain the hazards and dangers connected with the business." 
Thcre is no evidence in this case of any instruction of that kind by the 
defendant. 

Indeed, this Court has held that the intestate being under 12 years of 
age could not be guilty of contributory negligence as the defendant con- 
tends. I n  R o l i n  v. Tobacco Co., 141 N. C., 314-315, Connor,  J . ,  said: 
"Within certain ages, courts hold children incapable of contributory 
negligence. We do not find any case, nor do we think it sound doctrine 
to say that a child of 12 years comes within that class (capable of con- 
tributory negligence). Adopting the standard of the l:~w in regard to 
criminal liability, vie think that a child under 1 2  year3 of age is pre- 
sumed to be incapable of so understanding and appreciating danger 
from the negligent act or conditio~~s produced by others or to make him 
guilty of contributory iiegligence." 

But, indeed, in this case there was no elidenee whatever tending to - 
show contributory negligence if it had been admissible. There were the 
simple facts that a boy under 12 years of age, in kne2 breeches, had 
been assigned to this dangerous work, and there was no elridenee what- 
ever that he was warned of its dangers or that he was capable of under- 
standing the warning if it had been giren to him. T h i ~  case was here, 
156 N. C., 119, when a nonsuit was sustained by a divided Court, there 
being two dissenting opinions. I t  appears from reference to the ma- 
jority opinion that two of the judges placed their affirmation of the 
nonsuit upon the ground (p. 129) that though the Court had held that 
"when the employment is dangerous, it is not necessary to prove a 
failure on the part of the employer to instruct 'that there was noth- 
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ing in the e ~ i d e n c e  to show that  the intestate was on duty or was per- 
forming a duty for the drfendaiit. The  e~idelice is rague  and unsatis- 
factory. N o  witnesses swear what day tlie intestate was killed, but we 
assume it was OII Sunday, 1907. Xo  witness says tliat the intestate 15 as 
oli duty the day lie was killed or that he n a s  performing a duty for the 
defendant a t  the time of his death. These facts r e r e  not peculiarly in 
the howledge of the defendant, as his mother and step-father knew 
n-hetller or llot lie n a s  on duty that  day, and both knew lie was employed 
by the dcfcndant and tlie mother receired his wages.' " The third judge 
placed his decision upon a different ground, that  the Legislature had 
not forbidden the employmelit of a child under 12 a t  that time in such 
crnl)loynient. The  two dissel~ting judges held that on the ex itlencc the 
boy was "on duty" rnhel~ killed. 

At the time of the nonsuit in the former case two of the witnesses, 
for some unk~lolvn reason, were absent, but since then they h a w  returned 
to the State and the evidence on this trial is explicit, by these t ~ o  eye- 
witnesses, that  the intestate was on duty when he was killcd. J. R. 
Jones testifies that  "the deceasd was in knee trousers at tlic time of 
his death; that there were about t~venty  tracks on the yard;  that he was 
a IT-ssmger boy also in the same service with the deceased: that Joe 
was killed on Sunday morning; that  lie himself was on duty the pre- 
vious night and was relieved by Joe  that  Sunday morning, who went 
illto service at T o'clock delireriirg messages; that  both of them TTere 
requircd to work twelve hours a day and seven days a week; that they 
receiycd $12.50 per moritli, and that their duties were to deliver mcs- 
sages at any point on the yard or at any place where messages Kcre to 
go;  that  Joe, tlic deceased, was killed betveen 10 and 12 that morniiig; 
that the yard nay used in niaking up trainr going north, south, east and 
west; that  it n a s  a little orer a mile long and that  it Tvas about a mile 
from the telegraph office to tlie most distant point to which they were 
requircd to deliver messages. The  established custom for niessenger 
boysto deliver messages was for them to ride freight trains or ride any- 
thing that would run on the track tliat they could get a ride on;  that 
he had been working as mcsse~iger boy for two years w h e ~ i  Joe  was 
killed; that  during that  time no officclr or employee of the defendant 
had ever objected to the rrlessengcr bg-s riding cars or engines in the 
yards in delirering messages." 

L. C. Johnson also testified that hc. "nas a messenger boy n i t h  the 
plaintiff a t  the time of his death, and that  his duty was to carry mes- 
sages to the difcrent  offices about thc yard ~ v h e r e ~ e r  they sent h im:  to 
the freight office, to Mr.  Gordon's office, Mr. Wells' office, the chief car 
inspector's office, then over to the round house and out to the ~onductors  
on the yards. I t  was an established custom at the time of Joe's death 



IS T H E  SUPREME COURT. 

for messenger boys in delivering messages to deliver them a s  soon as we 
could get them to their destination, riding, if we could <:et a chance to  
ride, on moving trains or cars-any old way; we also rode switch 
engines. T h e  authorities knew how we Tvere moving a-ound the  yard 
and how we were delivering messages; they saw us use the moving trains. 
I rode with the train master on the s~vitch engine and there was no 
bbjection. W e  continued the  practice of riding the cars and engines 
in the yard without objection as long as we were around there. When 
we were a t  work, Pett i t t  rode on the engines and coaches. The  yard 
was busy ordinarily in shifting trains twel\-e hours a clay, seven days 
to the neck ;  about fifteen tracks in the  yard, and the yard mas about 
a mile and one-half long. The  most distant point for  d~ l ive r ing  a mes- 
sage m s  about a milc. I saw Joe  the day he was kil1.d in the  early 
part of the morning. H e  had some messages in his hand, said he  had 
to go to X r .  Gordon's office to  carry a message. So hl. went on over 
and carried the message, and I saw him after that  delivering messages." 

H e  says he  did not testify a t  the former tr ial  as he  mas down in  
Georgia. 

Another witness, J. TT. Batts, testified that he  "saw Joe  Pett i t t  pass. 
H e  was a small boy wearing knee pants;  looked to be 11 or 12 ;  saw him 
just before he was killed. H e  was hanging upon the corner of a car 
that  71-as being moved by the defendant's engine attached to the car. 
H e  was hauging to  the ladder attached to the bottom clf the car. H e  
had his feet on the step of the car and his hand on the grab iron. About 
a minute after he  saw Joe  on the inoving car he  heard soinebody scream. 
H e  went down there and Joe  Pett i t t  had been run  overm. Hi s  leg was 
cut off and on the track. H e  said these shifting cars would barely clear 
one another, but might not clear a man swinging on the car. There 
was ~ e r y  small space between the cars. The leg was cut off and was 
lying on the track when he got there." 

T W O  of the affirmative opinions in the former case were based upon 
the cspress ground that  there was no evidence that  the little boy was on 
duty in the service of the defendant at the time he  was killed. I f ,  there- 
fore, these ~vitnesses had been obtainable at the time, the decision a t  the 
former hearing must h a w  been different. I t  was for the jury to say 
(if ai~yhody could have denied i t )  that  this service was not only dan- 
gerous. hut exceedingly so. As was said in one of the diss2nting opinions 
a t  the former hearing:  "In this case, a child under li! years of age, 
under-grown and therefore known to be immature, was set to work by 
the defendant i n  a most dangerous place, exposed to be run  o w r  by 
the constantly passing trains and shifting engines, crossing eighteen or 
more tracks to carry messages which might have been sent by telephone. 
H e  was found on the track in the yard with his leg cut off. TTnder our 
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decisions the  company could not show contributory negligence, and 
neither pleaded nor offered to show any. It was the  duty of the de- 
fendant to show that  they had instructed all employees, nlucli more a 
child placed i n  such employment, of its dangers. The  defendant did 
not show this." 

And i t  mas also said: " I t  will be asked by future ages as well as the 
present, why an  innocent child of immature age should have been sub- 
jected to such perils so f a r  beyond his coniprehcnsion. This record gives 
the answer. H i s  mother had seven other children to support and he 
had a step-father, and, i n  this con~bination of circumstances, their 
mother testifying that  she did not know the  dangerous nature nor the 
character of the employment, and indeed did not consent to his being 
e inp loy~ l .  The defendant was able to secure tliis child's services for 
the ~i-~unificent sum of $12.50 per month. This was truly 'the price of 
innocent H a d  the defendant employed a man or a boy of 
mature years, i t  would have had to pay for his services more in  pro- 
portion to  the pcril. Such a person would hal-e known the danger and 
IT-ould h a r e  charged for the  risk. B y  employing these little children 
the defendant was able to cheapen, to that  extent, by the competition, 
the price of other labor. There was no eridence on this tr ial  of warn- 
ing or instruction giren to the little boy by the  men who exposed h im 
to this  dangerous service, and no cause shown why telephones were not 
used across these tracks to aaoid exposing any one to such dangers. W e  
held in  Greenlee v. R. B., 122 S. C., 977, and in Troxler v. R. R., 124 
S. C., 189, that  the fact that  'it would have cost the defeiidant com- 
pang some expenditure to put  in automatic couplers mould not be any 
defense to  the exposure of the employee to unnecessary danger.'" 

I n  regard to the danger of tliis particular nnployment, it is well 
knov-n from the go~ernmenta l  reports that the number of workmen 
killer1 or maimed in this country every year in industrial accidents is 
larger by much than the total number killed and wounded in both armies 
in the four years of the great Ciri l  War.  Fo r  this reason, public senti- 
ment has been demanding more and more the use of devices that  mill 
prevent or reduce the danger in  many employments. This has been 
qhon-11 by marked advance in  the legislation in  probably all the States, 
certainly in this and ill the national Legislature. Indeed, it may well 
be said again that  this little boy "was sent to his death by exposure to 
an accumulation of perils, greater to him in  his  unguarded and un- 
warned innocence than that  which met the charging column of brave 
men on Cemetery Ridge. Many soldiers survived four years of mar. 
This  child was slain on the fourth day of his employment.'' This was 
said in  tliis case, 156 S. C., 136, and in  the interests of the humane and 
just administration of the  law it should be repeated here. 
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To take the very strongest view of this case for the defendant upon 
these facts, it was a question for the jury to say whether or not the 
deceased could appreciate the dangers and knew how to avoid them. 
Turner v. R. R., 40 W. Va., 675; 4 Thompson on Xegligence, sec. 498. 

The place where the child was put to work being a dangerous one, 
the question was open for the jury to pass upon the negligence of the 
defendant. Cahill v. Stone Co., 19 1,. R. A. (X. S., 1094) ; Lynch v. 
Mardin, 1 Q. B., 29; Pressly v. Yarn  JIills, 138 N. C., 416. 

On the former hearing one of the judges put his opinion upon the 
ground that there was no legislation to prohibit the exposure of a child 
of this age to any danger in this employment, though this opinion mas 
not expressed by any one else. The present statute does prohibit the 
employment of "any one under 14 years of age" ill messenger or de- 
livery service. C. S., 5032. While that would not be applicable to this 
case, it is a confirmation of what is said in Pressly 21. 17arn Mills, 138 
N. C., 410. "The law grows more just with the growing humanity of 
the age and broadens with the process of the suns." 

This being a nonsuit, the evidence must be taken in i lie most favor- 
able aspect to the plaintiff and with the most favorable inferences which 
can be drawn from it by the jury. There is no conflict in the evidence 
of the five witnesses who have testified. But the whole I-ecord is before 
us and it should not pass without comment that the boy was killed on 
Sunday, 28 April, 1907; his mother took out letters of administration 
on 13 May, 1907; summons served on 14th of the same month, but the 
judgment of the nonsuit was entered four years ther2after at June  
Term, 1911, below and in October here. 

The mother having confidence in her case, doubtless owing to the 
fact, as appears frorn the above, that the former o p i n i o ~  was rendered 
against her for the failure of witnesses to appear who would have 
proved that her son was "on duty" at the time of his d(lath, brought a 
new action 011 5 January, 1912; summons served the same day. She 
died in  1921, and her oldest son took out letters of administration on 
5 May, 1922, and was substituted ss plaintiff. 

From the date of the death of the boy to the present time has been 
more than 16 years. During that time approximately 100 terms of the 
court, with probably 150 weeks of session, have been held in Edgecornbe 
County (including special terms), and there has been a change of per- 
sonnel of the presiding judge more than 32 times. I f  t h ~  little boy had 
lived he would be now in his 28th or 29th year. 

More than 700 years ago the barons at Runnymede conlpelled the 
king to put in Jlagna Carta the pledge that justice woiild be "neither 
delayed nor denied," and this Court has several times said that "a delay 
of justice is often a denial of justice." 
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The  -1merican Bar  Association, composed of some 20,000 lawyers and 
judges, have in the last few days issued a statement declaring that  dis- 
respect of, and even hostility toward, the courts was alarmingly on the 
increase throughout this country. The  deceased mas receiving for his 
dangerous and arduous services of twelve hours a day, seven days in the 
week, the payment of $12.50 a month. I f  the defendant deemed that  
the claim r a s  not just, it  was within its rights, if it  saw fit, to defend 
the action, but in coinmoil humanity and as a matter of sound policy, 
the prompt decision of a court should have been procured. The  State 
owes to its people to sre that  in some way such unreasonable delay 
as this is shall not be possible, especially where the  recovery is sought 
by a laborer who needs whatever compensation is  justly due him. 

Whatevw the effect, the criticisms by the Bar  -issociation in the 
address, participated i r ~  as it was by the Chief Justice of the United 
States, may h a w  on the public, so f a r  as i t  is based, as stated therein, 
on delays arid technicalities by the courts in the administration of jus- 
tice, it  is entitled to our respectful consideratioli and should be remedied 
by the courts. I t  is as unwise to ignore such a state of facts as appears 
upon this record as it is u~ l jus t  not to prevent it. We do not seek to 
place the blame-whether the delay in this instance was caused by a n  
insufficient number of courts, or in the method of their adnlinistration 
Or for any other reason. The  surest way to insure relief of any grier- 
ance is to g i r e  publicity to the mogt glaring cases, a t  least that  those 
seeking justice may receive it in accorda~ice with the solemn pledge 
more than 700 years old tha t  "To no man will we sell, or deny, or delay, 
right or  justice." 

Though the plaintiff has already waited 1 6  years during which he  
has beell denied the right to tr ial  by jury to which he is ~n t i t l ed ,  he 
has now in addition, when the case goes back, to wait the yet unknown 
number of years before he can h a ~ e  his rights passed upon. 

W e  haye on illore than one occasion had occasion to comment upon 
the unnecessary delays arid technicalities in trials of which Chief Justice 
Ta f t  and other judges h a r e  spoken in their opinions as well as in ad- 
dresses, as being too common in the administration of justice. Among 
then1 see I'enn?j 7'. R. R., 1 6 1  =\T. C., 530, where the delay had been for 
15  years, and there had been four trials. 'There  are others" which 
have riot been thus brought to the attention of the public. I n  this case, 
the plaintiff has not yet had the opportunity to h a r e  his facts passed 
upon by a jury. 

The plaintiff is entitled to have this case submitted to the jury upon 
proper instructions as to the law applicable. The  judgment of non- 
suit is 

Reversed. 
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STACY, J., concurr ing:  T h i s  case, a s  now presented, i 3  different f r o m  
what  i t  was  on  t h e  first appea l ;  otherwise our  fo rmer  decision would 
constitute t h e  l a w  of t h e  case, both i n  subsequent prcceedings i n  t h e  
t r i a l  court  a n d  also on  a subsequent appea l  here. N o b l ~  v. Davenport, 
185  N .  C., 1 6 2 ;  Lewis v. Sunn,  182 N. C., 1 1 9 ;  Public Service Co. v. 
Power Co., 1 8 1  N. C., 356. B u t  I t h i n k  t h e  evidence appear ing  on  t h e  
present record i s  sufficient t o  c a r r y  t h e  case t o  t h e  jury,  a n d  f o r  th i s  
reason I concur i n  t h e  reversal of t h e  judgment  of nonmi t .  

I t  now appears ,  a s  i t  d id  not  appear  before, o r  a t  l e i s t  t h e r e  is  evi- 
dence f r o m  which t h e  j u r y  m a y  find, t h a t  plaintiff's jntestate was a t  
work f o r  t h e  defendant  a n d  i n  t h e  discharge of h i s  dut ies  when h e  
received h i s  f a t a l  injuries. I n  th i s  s ta te  of: t h e  record t h e  defendant's 
motion f o r  judgment  a s  of nonsui t  should have  been overruled. 

JESSE ARMSTROSG v. C. T. SPRUILL AND W. D. PEEL, ESR. OF 

MRS. C. T. SPRUILL, Dl: 'CEASED. 

(Filed 12 September, 1923.) 

1. Supreme Court-Decisions-New T r i a l e S e c o n d  Appeitl. 
The former decision of the Supreme Court, holding that  the issue a s  to 

plaintiff's damage for overflow of water upon his land should have been 
submitted to the jury upon evidence tending to show t h ~ t  defendant had 
enlarged a n  established common drainage ditch to increase the flow of 
water upon plaintiff's lands, does not apply to the present appeal, wherein 
it  appears that  the defendant had not so enlarged the ditch or increased 
the flow of the waters, to plaintiff's damage. 

2. IVaters-Drainage-Damages-Lo\%rer Proprietor.  
m e r e  it  is shown that a drainage ditch is common to ,geveral owners of 

land through which it  runs, and that the owners and predecessors in title 
have cleared or maintained the ditch on their own lands for this purpose 
for a long term of years: Held, in an action for damages by overflow 
water by a lower proprietor against an upper one, that  i t  is the duty of 
the former to cut and keep the ditch properly open on his own land with- 
out obligation of the upper proprietor to do so for him; and where the 
upper proprietor has not increased or changed the flow of the water upon 
the lands of the lower one, the latter may not recover damages in his 
action therefor. 

3. Same--Contracts. 
And where the owners of land have afterwards entered into a written 

contract, whereby each one draining into the common canal has obligated 
himself to cut, clear out, and maintain it ,  each paying his proportionate 
part, an upper proprietor properly doing more than his share creates no 
cause of action against him thereby, or relieves the lowe- proprietor from 
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sustaining the damages caused by the flow of water on his own land, 
occasioned by his breach of duty to perform his own agreement upon his 
own land. 

4. Waters-Drainage-Discontinuance-Statutes. 
Where an owner of lands in connection with other adjacent owners is 

bound to the clearing-out and cutting of a drainage canal on his land 
that has been used by them all and their predecessors in title in common 
for a long term of jears, he must gire notice of his wish to discontinue it, 
under the provisions of the statute, to relieve him of responsibility for 
not doing so. 

APPEAL from Connor, J., at January Term, 1923, of TYRRELL. 
This was an action for alleged damages to crops and land by reason 

of cleaning out the canal, some two and one-half miles long, running 
from the farm of the defendant through the lands of a number of 
parties, including the plaintiff, down to Alligator Creek. 

This canal was cut before the Civil War over 60 years ago. I t  was 
originally cut 12 feet or more in width, and those o ~ m i n g  lands on each 
side of it drained into this canal and helped to keep it open until about 
1915, at  which time the plaintiff p~~rchased a small tract of land, lying 
on the canal, of about SO acres owned by Jesse Cooper, who lived on 
the farm. After Cooper's death it was cut up and sold in small tracts. 
Don C. Sawyer purchased part of the Cooper tract and drained into and 
used said canal and helped keep it cleaned out.' The canal runs through 
the Cooper tract and the plaintiff's 30 acres and that of others, and 
they all helped to clean it out-all the land between Mrs. Spruill's Cali- 
fornia Farm aforesaid and the Alligator Ri~yer adjacent to this canal. 

The canal TTas cleaned out in 1915 after the plaintiff purchased his 
30 acres of the Cooper tract. H e  sold off $700 of it and now holds the 
balance. Cooper, A d  those who owned the lands after him, down to 
the plaintiff, drained into the canal and helped to maintain it. The 
plaintiff joined with his neighbors in a contract, signed 1 September. 
1917, whereby he and others describing themsel~es as "The owners of 
the land adjoining or lying near to the Cherry Rirer Landing Canal, 
which said canal extends from Cherry's Landing on Alligator Rirer 
up to the farm now owned by Claude Spruill," and reciting that 
"Whereas we hare heretofore been accustonled to use Cherry River Land- 
ing Canal for the purpose of draining our lands, but in recent years 
the said canal has become so filled with dirt. debris and other matter 
that it is no longer sufficient to adequately drain the said land, and it 
is necessary that the same be put in proper condition for that purpose; 
and whereas it is our decision and purpose to clean out said canal from 
Cherry's Landing aforesaid up to the fork of the Gum Keck Road so 
that the same &av be used hereafter as a common drainwav for the 
lands now owned by us respectively, and to hereafter keep up and main- 
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tain the same so that the said canal will thereafter at all times be suffi- 
cient for the purpose aforesaid: Now, therefore, we, the undersigned, 
on behalf of ourselves and our heirs and assigns, do hereby contract and 
agree to and with each other to have said C'herry River Landing Canal 
clenned out and put in proper condition from Cherry's Landing afore- 
said up to the fork of the Gum Keck Road so that the same will there- 
after be sufficient to drain the land now owned by us, our heirs or 
assigns, and that each of us will pay our proportionate part of the 
expense of the same according to the number of acres o' land which we 
have to drain into the same, i. e., that as soon as the iota1 cost of im- 
provement is ascertained we will pay our proportionate part of the 
same according to the number of acres which we may hare to drain 
into the same, and we do hereby contract and agree to and with each 
other that should any of us fail to pay his proportioni~te part of such 
expense as aforesaid that the part of the onw so remaining unpaid shall 
be a lien upon the tract of land owned by him; and in case he, his heirs 
or assigns, shall fail to pay the same for any reason, then the others 
shall be entitled to have the land of such defaulting landowner sold to 
pay his proportionate part of such expenses." 

There is a further provision in the contract for the future mainte- 
nance of the said canal that there shall be a lien upon the land of 
each for the proportionate part of the expense of ma ntenance. The 
contract was duly executed under seal. 

At the close of the plaintiff's testimony the defeiidant moved for a 
nonsuit and excepted to its refusal, and at the conclusior~ of all the testi- 
mony the motion was renewed and refused, which was ~lxcepted to. 

From the verdict and judgment for plaintiff, the defel~dants appealed. 

It'. L. W h i t l e y  and  Heelz ins  & X c X u l l a n  for p la in t i i f .  
7'. H .  W o o d l e y  and  A y d l e t f  & S i m p s o n  for defendanhb. 

CLARK, C. J. This case was before Fall  Term, 1921-Armstrong v. 
S p r u i l l ,  182 N .  C., 1.  I t  there appeared from the unco~tradicted testi- 
mony that the canal drained the lands of all the prirties along its 
line under a prescriptive right, but that the defendant an upper pro- 
prietor, finding it had become insufficient, without a pi-oceeding under 
the statute, had enlarged and deepened it and increarled the flow of 
water upon the plaintiff's land, and there was a conflict of testimony 
whether such enlargement had caused damage to the plaintiff. The 
Court held that it was error not to have submitted this to the jury. 
I n  the present case, witnesses of both plaintiff and defendant testified 
that the canal was not cut deeper or wider than before, and the plaintiff 
testified that it was not cut as wide or as deep in 1915 as it was orig- 
inally. Therefore the former decision has no bearing. 



sl~pc~rT-isecl hp her  Iiusbnlitl. I>eft .~~ela~rt  nro\-etl fo r  ~ r o ~ l s u i t  u p o ~ l  t h e  
ground t h a t  thc  evidence did not r n s t a i l ~  the  co~r t r l~ t io i l  tha t  the work - 
was t loi~c by her  a u t h o r i t y ;  a11d sccwlltily, tha t  1ipo11 tlie rrrt>rits t l icw 
41ould llave been a  ions suit. 

W\'c do not th ink  it  necessary to  discuss the  first propositio~r for,  npoli 
the  w i d e w e ,  n.e think the  no~lsu i t  s l~ould  l lavt~ ~ K Y ~ I I  grautcd bcc:\usr 110 

vausc of action was s l ~ o w ~ r .  
'I'lre clecisio~rs of this atrd other  courts  arc, to tlrv c8et.t that  "Wllcrc~ R 

t l r a i ~ ~ a g c  ca11:11 h a s  bee11 c~stablislictl arrd usrd a s  a r ight  11. a h u t t i t ~ g  pro- 
prietors, ill tli(' absrilcc of s ta tutory contr:wt o r  prescriptive r c p d : t t i o ~ ~ s  
to  tlw e o l l t r : ~ , ~ ,  the  o h l i g a t i o ~ ~  is n p o ~ l  each of the  1 ) r o p r i ~ ~ t o r s  to  c l c a ~ l  
out ant1 properly mai11tai11 t h e  p o r t i o l ~  of the  calla1 r l l ~ ~ l l i l ~ g  tl~ro1igli 

T h e  ~ n r c o n t r o ~  e r t t d  c\ idrllcc I l r w  i s  tha t  this ra11a1 \I as  clng uiorr  
than  fifty years ago and was  urcd f o r  tha t  1~11gth  of t ime or l o ~ ~ g c ~ ,  
up  to 1915, 11y tlie o\vllers of t h e  lalltli a t l j o i l ~ i ~ r g  the calla1 a s  a d ra in-  
TI ay. Tht. plaintiff on 11cd a p:wt of the Cooper t ract ,  a11tl tl~cx (,\ itlt>~lczr 

one paying h i s  p ropor t io l~a te  par t .  
r 7 I h c  court thcrefore erred ill i ~ o t  sustai t l i~lg t h e  motion of nonsuit,  

both a t  the close of tlie plaintiff's t es t imo~iv  and a t  t h e  close of tlic whole 
testimony. S h e  was not compelled utlder that  agreeinent to  cut as  f a r  
as  n-as done, hnt t h a t  she did more tlialr her  s l ~ a r f  constitutes 110 cause 
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of action against her estate. She, being now deceased, is represented in 
this ac t io~i  by her personal representative. 

H a d  the defendants not cut through her land as she was required to 
do under the  joint agreement, she would be liable to the other parties, 
but she is  not responsible for having cut further than  her obligation 
required nor that  she did not cut do~vn to the Alligator :River. 

The  land of the plaintiff was a par t  of the Cooper ti-act. The  calla1 
was cut through it, I t  was divided u p  into small tracts according to 
the evidence of the  plaintiff himself, and a par t  of the water from his 
land drained into this canal as appeared from his cross-examination, 
and the canal runs through his lands; therefore, even if he had cut other 
ditches and drained Pal-t or the  most of his land elsewhere, still the  
defendant would not be legally bound to cut the ditch through the plain- 
tiff's land. C r a f t  v. L u m b e r  Co. and L a m b  ?;. L a m b ,  sapra. 

Tlie plaintiff lias give11 no notice that  he would discontinue draining 
into this canal and, in fact, has not discontinued. I f  he  had desired to 
relieve liiniself of this responsibility his remedy was under the statute. 

From a careful perusal of a11 the evidence in  the record, it clearly 
appears that  the lands of the plaintiff a re  low lands; tha t  this canal 
was cut over two miles many years ago by the ovners of these lands;  
that the canal has been maintained regularly as a drain-way and tha t  
i t  is the only drain-way, according to the testimony and t h c  maps, for 
these lands. The  plaintiff was bound undcr the joint  contract of Sep- 
tember, 1917, to cut the ditch through his own lands, and if, by failing 
to do so, tlie water from the other proprietors, among them the defend- 
ant, conies upon his land, he  is not entitled to da1nagc:s. H i s  remedy 
is fully set out by his Honor, IIoke, J., in a very clear and instructive 
opinion in  L a m b  v. L a m b ,  supra. 

There was error. 
Reversed. 

STATE v. WALTER BE:THEA. 

(Filed 12 September, 1923.) 

1. Evidence-Declrc~~ations of \\7itness-Co~~i*oboi*ation. 
Where the credibility of the testimony of a witness is impugned on a 

trial, either by proof of his had c11ar:~ter or his contrad ctory statements, 
or by contradictory testinlony, or by cross-examination tending to im- 
peach his veracity or memory, or by liis relation to the cause or the party 
fo r  nllom he testified, it is competent to corroborate and support his 
credibility by evidence tending to restore confidence in his veracity and 
the truthfulness of his testimony; and suc'h corroborating evidence may 
include pre~ious statements, nliether near or remote, madc either pend- 
inq the controversy or n ~ f c  litem motant. 
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Wliere the mother has testified in belinlf of her son, ou trial for mur- 
der, that  the deceased, on the occasion, had followed lier son into lier 
home, curai~ig. arid that she saw on liim wliat loolrcd like tlic hrn~dlc of a 
gun, ctc. ; t11:rt she was in an adjoi~iirig rooni \I-licri tllc prisorier shot the 
tleccnscd; that she told her liusb:~nil nt the time that the deceased mas 
nftcr tlic prisoner with a gull: IIcld, the relationship subjected tht. 
motlicr's testinlony to susyicio~i, if ~ i o t  to discredit, n la l i i~g  coml~ctent 
the admission of her evidence of her declnratio~is lnacle to her husband 
a t  the time: and ulwn the utlmissio~i of this c,viilc~nce, the testimony of 
other; to like rft'cct \vns also atlrnissil~le. and its rejectin11 w:is rcrersible 
error, to tlic l j r iso~~cr 's  l~rc~jndicc.: flcltl, f 1 1 r t 7 t t ' t . .  it was c o ~ n l w t c ~ ~ t  as 
pc~rs  rci (lcatcr, h ~ i l i g  spo~~tancwus and s l ~ r i ~ ~ g i ~ i g  out of the occurrence. 
and relating to the colitt.llll)ol~alit~ous actts and language of the dcccnsccl. 

C'RIJIINAL ICTIOX t r ied before K e w ,  J., a n d  a jury,  a t  N a y  Term,  
1023, of TILSOX. 

T h e  prisolicr n a s  convicted of liiurtler i n  t h e  first degree, and h e  all- 
pealed f r o m  t h e  judgment pronouncing sellter~ce of death. 

A ~ a n r s ,  J. T h e  honiicitle oc*currcd on S ; ~ t u r t l a y  night ,  25 Nay, 1923. 
About s e ~ e n t y - f i r e  people had  conic together a t  t h e  home of R a t t y  
Bethea, f a t h c r  of tlie prisoner, to  at tend a festival projected f o r  tlic 
benefit of a eliurcli. T h e y  lvere entertained, i t  is  said, with music and  
dancing and  "barbecue and  liquor." Tlip house h a d  two rooms with a 
porch i n  f ron t .  T h e r e  u n s  evidence tending t o  s h o ~  t h a t  Pe te r  Fields, 
t h e  deceased, had  gone f r o m  tlie y a r d  into tlle porch ;  t h a t  some onc 
('cursed out  there," wlicrcupon t h e  prisoner's niotllcr called to h i m  to 
come f r o m  t h e  porch in to  tllc house;  t h a t  t h e  deceased followed and  
the  t v o  v7ent in to  one of t h e  adjoining rooms;  t h a t  soon aftern-artls t h e  
prisoner, h a r i n g  a pistol i n  h i s  r ight  halid, seized t h e  cleceascd and  
uullcd h i m  into t h e  other  room and  shot liini. Tl ierc  was also evidence 
of self-defense. Tl ie  t i m e  interl-elling betveen tlie conr-crantioll o r  
"cursing" on tlie porch and  t h e  dcath of t h e  d e c c a ~ e d  does not definitely 
a p p e a r  i n  t h e  eridence. 

T h e  following is  a synopsis of t h e  testimony of M a r y  Bctllca, niotller 
of t h e  prisoner, n h o  testified i n  h i s  bcllalf : ( 'Tha t  t h e  p a r t y  n-as lielcl 
a t  her  house t h a t  night  f o r  t h e  benefit of the  c h u r c h ;  t h a t  she went out 
of her  room where they were s i t t ing t o  sce if there v as  a n y  fire i n  there  
and  heard  some one curse on the  porch out there  and  called to  t h e  
defendant, who was s tanding on t h e  porch, a n d  said, 'Wliat is the mat te r  
out t l i r re? '  m ~ t l  d r f e l ~ d a n t  said, 'So th ing  niuch,' aid n-cnt 011 i n  t h e  
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IIOIIBC; that ill a few s r c o ~ ~ d s  the deceased c>nmc ill, c u s i ~ ~ g ;  that  there 
was another fellow with liiin but did 11ot know hiin;  that deceased r an  
his lia~ltl ill his pocket and w:\s curs i~ lg  and that  bhc saw the I l n ~ ~ d l c  of 
what looltcd lilw a gull. 'l'llnt she did ~ i o t  see the tlwcascd n l m l  the  
clcfc~ltla~lt shot hiin as she was in t l ~ c  a d j o i ~ l i ~ ~ g  rooin wl crcl licr liusba~ld 
71-as; that  deceased was cursillg t l c f c ~ ~ d a l ~ t  o~~ t t l oo r s ;  that she heard him ; 
that  1 1 ~  carnc illto thc 11ousc so011 :~ f t c r  tlic d ( E c ~ ~ d a ~ ~ t  calncl ill ; tlint she 
~ v c ~ ~ t  to her liusband nllcl told 11im that  tllr clccensctl I\ as after tlic dc- 

T h e  prosccut io~~ o f f~ rcd  to 1)rove by the wit~lcss that :,he told hcr 1111s- 
ba ld ,  "'I'lic drcrascd IV:IS i t f t c ~  tlicb d c f r ~ ~ d a l ~ t ,  was cxrs i~ lg  hinl n~lt l  was 
going to kill hi111 a11t1 lint1 his Ilil~ld in his l)orket, a ~ l d  that  slic saw a 
pistol in liis 11:111d." 'I'lic question is n-hetlirr his I Io~lor ' s  c s c l u s i o ~ ~  of 

This  Court I ~ n s  oftcn l~cltl that \ v l i c ~ ~ ~ c v c ~  ;I \\ it~~c.ss has gi \  ~ I I  rvitlr~icc~ 
i n  a t r ia l  alrtl his c.rctlihility is in~pug~le t l ,  n l ~ c t h c r  11g proof of bad 
character or by his contradictory statclmr~lts or by tcst imo~lg col~tratlict- 
ing his or bg cross-osnini~~atio~l  t c ~ ~ d i ~ ~ g  to impeach liis ~ e r a c i t g  or 
inrlnory or by his rclatio~lsliil) to tllcb cause or to the party for whorn 
he  testified, it is pcrn~issibl t  to corroborate> :111tl suppor8t his cwdibility 
by c ~ i d e ~ l c e  tellding to wstorc co~~f idcncc  ill his veracity a i ~ d  in thc. 
t rut l~fulness of his tcstirno~ly. Such cwrrobornti~~p cvidcncc may ilwludc 
prcriolls statc~uctlts, nlicthcr Ilcwr or rcmotc n~ltl whcthr~r mntlc pc11ti- 
ing thc controwrsy or c l~r f r  lifcltn tjiol tnwi. .loll   so ti 1 % .  I ' a f f  eraon, 9 
N. C., 183; LS. 1 $ .  (:(>orgc,  30 S. C'., 324; f l o l t ~  1 % .  F/(~n11trq,  32 S. c., 
263; J l a r t h  i t .  l l t r m ~ l l ,  46 K. C., 3 6 0 ;  ,Jonc.\ 1 % .  , J o u ~ s  80 11-. C.,  247; 
R o b c r f s  1 % .  R o l ~ c r ~ f s ,  h2 S. C.,  30;  I l a c ~ i s  1.. ( 'orrt~c.ll, 92 .V. ('., 726; A'. 1.. 

h ' , . n b h n t ~ ,  108 S. C., 793; 8. 1.. 131 rrtn, 135 S. C., G O O ;  ( ' ~ i f l t l i c ~ ~ ~ t s o r l  1 % .  

-111dit1, 152 N. ('., 336; l l ow t t t (o~  1 % .  I l lc i t~ l~  ( t r d t i p ,  16.7 X. ('., 519; 11~ lL  
1' .  flt>lX., 175 1. C.,  69; S. 1 . .  I i r o ~ t f ,  183 S. ('., 804. 

111 S. 1 % .  l l r a l ~ l ~ a ~ ~ ,  supra, S l ~ c p l r ( ~ r d ,  J . ,  s:~itl: "Kliatc~\c~r may be the 
r u l i ~ ~ p  ill otller Stntcs upo11 the subject, it is well settled ill North Cnro- 
l i m  that sucli tcstinlo~ly as I3nkcr's is adn~issiblr  for the purposc of 
corrol)orati~lg :I wit11(7ss n.110 h:1s bee11 i i n ~ ~ e : ~ r h c d  or ~ t a i ~ d s  ill surh H 

rc ln t io~~sl i ip  to the p n i t i c ~  or tl1c3 ncatioil a?  to sul)jcct his trlstirno~lg to 
sl~spirioil or discwdit." 

,judged hg the p r i ~ ~ c i p l r  c ~ ~ o u n ~ c ~ ~ l  ill thrsc cascs, hi!i Honor's csclu- 
r 7 siotl of t l ~ c  proposed cridei~ce was crro~lcous. I he relati011 existing br- 

txwr~l the wit~lrss  a11c1 the priso~~cr-tliut of mother :ind SOIL-in\-itrd 
and justifird the jury's s ( m ~ t i ~ ~ y  of Iier test imo~ly n~ltl snbjectrtl her 
recital of the occu r rc~~c~c  to suspiciol~ if not discredit , n ~ l d  as the r +  
jectrd e r i c i e ~ ~ c ~  would h a w  t e ~ ~ d e d  to support her claim to rcracity, it 
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was compete l~ t  f o r  t h e  purpose of corroboration. I f  th i s  evidence had  
bee11 admit ted,  t h e  t c s t i r n o ~ ~ y  of Marshal l  McD011ald and  otliers to  t h e  
effwt tha t  t h y  heard t h e  \iitness makc  the  alleged statement would 
likewiie I i a ~ e  beell c o r r ~ l ~ e t e ~ ~ t  ill support  of her  credibility. 

Fur thermore ,  the excluded s tatenie~i t  was competent as  pars rei gesfce. 
I f  accrptcd :is truc., ~t vtas t h e  s p o ~ l t a ~ ~ c o u s  and  instinctive declaration 
of tlicx n i t ~ i e s s  springing out of t h e  t r a n s a c t i o ~ ~  a n d  relat ing to  t h e  con- 
t e i n p o r a ~ ~ e o u s  acts  arid language of t h e  deceased. T h e  fact  t h a t  the 
shots were fired ill olie room and  the  s ta tcme~i t  was made i n  the  room 
a c l j o i ~ ~ i ~ ~ g  iq im1natc4al .  ' 'The i l u ~ ~ t i o l l  is," says T h a r t o n ,  ( 'Is t h e  
e r i d r ~ i c e  offcretl tha t  of t h e  el ent s p w k i n g  through part ic ipants ,  or t h a t  
of obscn crs ~ p e a k i l l g  ahout tlir  e v n ~ t  ? 111 t h e  first case, what  was thus  
said can  he introduced without  cn l l i l~g  those who said i t ;  i u  t h e  s rco~id  
case, they must  be called. S o r  a rc  tllcre ally l imits  of t ime itliin 
~rl l ic l l  tlic w s  cjeafaJ call be a rb i t ra r i ly  confilied. T h e y  r a r y  i n  fact ~ i t l i  
each part icular  caasc. . . . Declarat io~r  claimed to be par t  of t h e  
r e s  gr.\ttrl m a y  prccede, ucconlparly, o r  follow t h e  t ransact ion t o  ~ ~ l l i c h  
thcy relate. I t  is  only w h e ~ i  they accompany the  t r a ~ ~ s a c t i o ~ i  so as  to he 
\ \ r o n g l ~ t  111) iu it ,  a11d t o  emanate  f r o m  i t ,  tha t  they can be r ightful ly 
rrgari l rd as  cxceptetl f r o m  the  rule  tha t  excludes hearsay. . . . T h e  
t l i s t i ~ l g u i s l i i ~ ~ g  fea ture  of tlwlarations of this class is  tha t  they ~ l~ol i l c i  
be t11c Ilcccs*ary i l ic idel~ts  of t11(~ l i t iga t~c l  a c t ;  nrcessary i n  this  srnse, 
that  tliey a r e  p a r t  of t h r  inlmrtliatc c o ~ ~ c o m i t a n t s  or co~iditiorls of such 
act,  at111 arc1 not produced hy t h e  calculated policy of t h e  artors. I n  
other n-ords, they must s tand in immetliate causal relation to t h e  act,  
ant1 l1tCo111~1 p r t  citller of the  action i ~ ~ ~ m c d i a t r l y  p r o d w i ~ ~ g  it  or of t h e  
actiou whic*li i t  immediately protlucm. Incidents  t h a t  a r e  t h u s  immedi- 
atcly :d ~~l~cousc- ious ly  assoriated n i t l i  a n  act,  wllt.tlier such incidents 
a r e  doillgs or d e c l a r a t i o l ~ ~ ,  berome in this  way evidence of t h e  c h a r a c t ~ r  
of t h e  act." ( ' r i m i ~ d  Eritlerlce, srcs. 262, 263. 

Tn ,q. 1 % .  Spli!c!j ,  151 S. C., 680, A I I u ? z n i i ~ ~ .  ,I., i n  a learned tliscus- 
i i o l ~  ol' tllc question, reached this  conclusioll: "Folio\\ i11g t h c  rule  clearly 
( ~ ~ t a b l i s l ~ c c l  hy these authorities, a s ta ternmt made  as  tllc 'ontpourilig of 
t h r  n~ i~ lc l '  of olie of t h r  actors iii the  t ragedy is  competent a s  p u n  rri 
qestin.. W e  co~icei \  e tl lrrc is, mid ought to l ~ c ,  a r l i s t ~ ~ ~ c t i o n  mntlc h r twee~l  
the  statements of O I I P  of t h e  part ics  to  tlic t ragedy a ~ i d  a bys ta l~dcr  o r  
~ lo~~-par t i c . ip :mt .  111 t h e  la t ter  cL:rsc., nl lcre  t h e  cvidcnce proposed is t h e  
qtatcmrtrt of a hysta~irlcr o r  ~ ~ o r l - l ~ a r t i c i l ~ a ~ ~ t ,  xihose mind  is  li~lrnovetl 
by t h e  t r l ~ i b l e  emotions t h a t  owrflow a ~ i d  express themselves in  n-ords 
uttered without design or  tlionght o r  prcparat iou,  it  must apl l rar ,  to  I.)e 
admissihlc, t h a t  such statement was made  n l d e  t h e  th ing  was b e i l ~ g  
tlonr, t h e  t ransact ion was occurr ing;  they ought t o  be strictly contern- 
poraneous. ,y. 7 ' .  J l d ' o u r r y ,  128 S. C., 598;  Seari'ell I > .  R. R., 133 



N. C., 615;  I Iarr i l l  v.  R. R., 132 N. C., 655;  Bunzgardncr c.  R. R., 132 
N. C., 442; ,lIearzs v. R. R., 124  N. C., 5 7 8 ;  S. v. I I i~rson ,  150 S. C., 
527." 

H e r e  t h e  statement was  made '(while tlie t ransact ion was  occurring." 
McKelvey on  Ev., 344;  r~idci*llill  on Cr .  I<T-., secs. 06 97;  McClain's 
Cr.  L a v ,  sec. 411  ef scq.; S. v. C a ~ ~ v , a y ,  1 3 1  E. C., 561. 

F o r  e r ror  i n  t h e  csclusion of cvidence t h e  prisoner i s  entitled to  a 
S e w  tr ia l .  

(Filed 12 September, 1023.) 

Where defendant's answer sets up a counterclaim arising out of the 
contract or transaction set forth in the complaint as  the foundation of 
the plaintiff's claim, or connected with the subject of his action, esisting 
a t  the commeiicement thereof, it  becomes a cross-action aiid both oppos- 
ing claims must be adjusted in tlie action, and he map not take a nonsuit 
thereon a s  a matter of right, \rithout the plaintiff's conselit. C. S., 521 ( 1 ) .  

Where the defendant has set up a comlterclaim a s  ~llowed. by C. S., 
521 ( 2 ) ,  a s  to a cause of action arising on contract, esisting a t  the com- 
menccn~ent of the action, and not embracvil within the first subilirisioii 
of that  section, he may, as  a matter of right, take a nonsuit thereon a t  
any time of the trial before verdict. 

Where the jury have returned their verdict into court upon the issue as  
to defendant's counterclaim, and a s  to the others escept one to n.hich the 
judge had held no response was required, the defendant may not take n 
voluntary nonsuit as  to the counterclaim he has set u p  in his anslrer. 
C. S., see. 521 (1) and ( 2 ) .  

4. Verdict-Inadvertence-Co~~rection-Comts. 
I t  is proper for the judge to call to the attention of the jury, \rllcn they 

render their verdict, an inadrcrtencc on their part in a n a r d i ~ l q  n lnrser 
amount in their verdict than the plnintib claimed in his action-in this 
case 05 cents. 

.IPPEAL by defendant  f r o m  C'onnor, J., a t  l l p r i l  T e r m ,  1023, of 
TYRRELL. 

T h e  action was  brought upon  notes given f o r  a t rac t  3f l and  to secure 
payment  of ~ r l i i c h  tlie defendant  executed a deed of t rus t  upoil a l l  t h e  
crops cultivated upon said land.  Growing out of t h e  d w l i n g s  between 
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tlie parties, there mere tllree suits upon tlie docket which n c r e  consoli- 
dated and tried as one. There v c r c  eight issue, submitted to tlie jury. 

r , 121e last -\!as f o ~  a countcrclaim by the defelitlant for a crcdit for  the 
d u e  of 1,009 barrels of potatoes. The  plaintiff claimed that  the de- 
fendants had deli\cretl to him only 596 barrel.;, and denied c ~ e d i t  was 
due for the amount claimed by the tlefentlant. 

The  jury came into the courtroom nit11 their rcsponyes to the first 
f i ~ e  issues and to the eighth issue ( the  coullterclninl). The  court told 
them that  upon the responses upon those issue.: it waz not necessary to 
answer tlie sixth, but that they slioultl retire and co~lsiiler the evidence 
and a r w w r  the sel enth issue. 

Wliilc tllc j ~ w y  wcre out on this instruction the defendant's counscl 
asked to enter nonsuit as to his  counterclaini, i. e., tlie eighth issue, 
which tlie court r c f ~ ~ s e d .  I n  a few moments the jury rcturl~c(l, ha \  iug 
arlsnered the sc\e~it l l  issue $663.96. Thc  court remarked to tlie jury 
that the plaintiff colitcnrletl for  only $663.01 on that issuc, a ~ t l  the r l ~ t i r e  
jury, in response to  an inquiry from the court, stated that  it n a s  their 
purposeto so mlswcr the issue, and n it11 their consent the court amended 
tlie reply to the seventh issue to read $663.01. The  defcnda~lt excepted 
to the court rccei~irig a ~ m l i c t  from the jury upon iwue in\-olving the 
countcrclainl. Motion m s  dcliicd, and the d~fend:uit excepted to re- 
w i ~ i n g  tlie rerdict upon the eight11 ibbuc. t J u r l g ~ ~ ~ c ~ ~ t  11po11 thc 1-erdict 
as r e ~ d e r e d  and appeal by defendant. 

CLARK, C. J. There arc  two countcrclain~s that  car1 be set up under 
C. S., 521, i. e., 521 (1)  : ('-1 cauqe of action ari i ing out of the contract 
or transaction set fort11 in the co~iiplaint as the foundation of tlic plain- 
tifi's claim, or colmecteil nit11 the suhjcct of the actio~i." Such counter- 
claiiil must not ouly exist a t  the conimcncenm~t of the action, but as to 
this, vlien it has been pleailetl a llol~suit cannot be taken. The defend- 
ant  ('is not obliged to set u p  such countcrc~laim. I I e  may omit i t  and 
bring allother actio~i.  IIe lms his clcction. But  n h e n  he docs sct u p  
his counterclaim, it bccon1c.s a cross-action and both opposing claims 
must he ndjudicntcd. Tllc plai~itiit' the11 has the riglit to the dctcrmi- 
nation of the court of all matters brought in issue, ant1 natnrallg the 
defelitlant has the  same right, and neitlicr has the riglit to go out of 
court before a complete cleterrilination of all the matters in controversy 
without or against the consent of the other." I " rancis v. Ecl~c~ads ,  77 
N .  C., 271;  TT'hcdbec c .  Legget t ,  92 ATT. C., 469; X c S e i l l  v. Lazcqtotz, 97 
N. C., 20;  Y e l l o u d a y  c .  P~~Xinson, 167 N. C., 146. 
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T h e  other  g r o u l ~ d  of counte rc la i~n ,  C'. S., 321 ( 2 ) .  is  ",111y other cause 
of action ar is ing also on c o n t ~ ~ a e t  and  existing a t  t h e  ccnnmel~crment of 
the  action." , ls  to  such cause of action a 11011suit m a y  be taken a t  a n y  
t ime  before a verdict.  

B u t  even upon  such counterclaim t h e  d e f d a i l t  could not t a k e  a non-  
suit cxccpt "before verdict." G r a l ~ a m  1 % .  ' / ' a t e ,  7 7  S. C., 1 2 0 ;  JIcI<esson 
1 ' .  X e n d e ~ l l n l l ,  64 S. C., 502. -1nd ill this  case t h e  vcrtlict had  been 
rendered as  to  al l  t h e  issues escept t h e  sixth, as  to which t h e  judge held 
tha t  there was 110 response required, and t h ~  seventh, as  to which t h e  
j u r y  wer r  sent out f o r  further dclibtlratio~l.  T h e  vcrdict h a d  bee11 re- 
turned u11o11 t h e  eighth issue, nl l ich alone. p e r t a i ~ l e d  to  t h e  counter- 
claim. 13ut passing by t h a t  q u c s t i o ~ ~ ,  the  tlrfel~tlant n a j  not entitled a t  
a u y  t ime  to take a ~ ~ o l l s u i t  as  to th i s  cou~ltcrclaim ar is ing out of a "con- 
t rac t  or the  t ransact ion set fo r th  ill the  cornl3laint a s  to t h e  foui ldat ior~ 
of the  plaintiff's claim, o r  c o ~ ~ ~ l e c t c d  n i t h  t h e  subject of t h e  trallsac- 
tion," a s  this  was. 

-1s f o r  the correction by tlw j u v  ill o p c ~ ~  court of tlle answer to  t h e  
sercutli  issue by  r e d u c i ~ ~ g  it  f r o m  $663.96 to $663.01, t h e  court acted 
eminently proper  i n  giving the  j u r y  t h e  opportuni ty to correct their  
inadvertence aud  i l l  acceptiug t h e  correction. C'os 7.. X. R., 149 N. C., 
8 7 ;  S. 1 % .  G o d w i n ,  135  S. C., 382;  Zloncl I , .  I I T i / , s o ~ ~ ,  1 3 1  X. C'., 305;  C o l e  
1 % .  L a v s ,  104  S. C., 651. 

Indeed,  t h e  court llad t h e  polver to  rcduce t h e  verdict of i ts  own 
motion so long as  t h e  plailitiff, t h e  p a r t y  i n  wliosc favor  it was r n d e r e d ,  
did not object. Islcy I . .  Rric lge  Po., 143 K. C., 31. Eve11 if the  differ- 
ence of 93 cents h a d  heell against the  defendant the  t i n e  of t h e  court,  
both below and here, cost too 1t1uc11 to t h e  public to d c b ~ t e  tha t  matter ,  
D e  m i j z i m i s  n o n  c ~ i r a f  1c.i.. 

These a r e  t h e  o ~ l l y  errors  assipled ill t h e  record. 
Ko error .  

(Filed 12 Srl~tember, 1023.) 

1. Apl:c"al and E1.ro1~-Findings-Habeas Corpus. 
The Supreme Court, on appeal. is bound h> the f int l in~i  of fact 1)$ the 

Sullcrior Court judge i l l  1 1 n b ( ~ n s  c o r p ~ t s  lwoceediugs, if ~uplrortrd hy any 
cZompetent evidence. 

2. Habeas Corpus--Husband a n d  Wife--Custody of Chilc11,en. 
Wlwre the husband and wife are  living in a state of sel~aration, without 

Ai~orce, the Superior Court has jurisdiction to award the custody of the 
minor cliildren of their marriage to either the huqband or the nife  for 
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such t ime, untlcr such l~rovisions,  r ~ s t r i c t i o n s  ant1 directions :is will, i n  
t he  o1)iniori of t he  court  o r  judge, hrs t  promote the  iutercst  and \vt.lfnre 
of tlie c.liil(lren, i ~ n d  retain t he  cause, :tilt1 thereaf ter  m u u l .  ~ i t r y  01. 

modify the  s ame  on good cause s l l o \ ~ l ~ .  ('. S., sec. 2241. 

3. Sa111e-('ou~ats--duriscliction-Juvenile Courts. 

While a s  a general rulc imd a t  common law the  fa ther  has  pt'imti ftrrie 
the  ~ ~ n r a m o u n t  r ight to t he  colitrol and  custody of h is  millor cliiltlrcl~ u ~ ~ t i l  
they ar r ive  a t  age, the ~ u o t l ~ e r .  in htabcns c 'orp~ t s  proceetli~igs ng:~inst  her  
I iusl~:~ntl ,  may be allowed the: superior claim \vlirn I)otli : I IY  cvln:llly 
worthy and  i t  is  slio\rn t h a t  t h r  welfare of t l ir ir  1.liil111x~11 r ( > ( l u i ~ w  it .  
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8. Same--Appeal and  Error-Costs. 
On this al~peal from the judgment of the Superior Court judge in 

habeas corpus proceedings, brought by the wife againsf her husband for 
the control and custody of the minor children of their marriage, the costs 
of the appeal and hearing are taxed against the respondent, with order 
that the cost in the loner court be made out and judgmmt entered by the 
clerk thereof. 

STACY, J., dissentiug. 

T m s  was a habeas corpus  proceediilg, heard before Devin, J., at 
chambers, at  Lumberton, N. C., 15 June, 1923. 

Appeal by plaintiff (petitioner). 
-1ppeal by defendant (respondent). 

X c L e a n ,  V a r s c ~ ,  i lIcLean d2 S t a c y  for petit ioner.  
$1. F. Seawel l  and X c I n t y ~ - e ,  Lawrcnce  & Proc tor  for respondent .  

CLARKSON, J. The essential facts of the case are as follows: 
The prayer of the petitioner, Annie McIntosh Clegg, the wife of the 

respondent, was that Ann Monroe, Margaret and Archie Clegg, her 
children, be delivered to her "for her care and custody in accordance 
with the agreement between the two." 

She alleges that "on or about the 13th day of Septelrber, 1922, in an 
effort to reconcile the difference between petitioner and respondent, and 
to adjust the relationship that would exist between them in the future, 
the petitioner and respondent agreed, at her home near Richmond, Va., 
that the petitioner should have the possession, care and custody of her 
two girls, Ann Monroe and Margaret, and her infant son, Archie; and 
in order to consummate this agreement, petitioner agreed to return with 
the respondent to North Carolina and stay with. him for a week or ten 
days, at  which time it was agreed that she would return to the home of 
her mother at  Richmond, Va., and take with her the infant son of the 
petitioner and respondent." 

She alleges that she carried out her part, of the agwement, but that 
the respondent did not, and alleges in detail his failure and conduct 
towards her in this respect, and that in violation of the agreement he 
even went to her home near Richmond, and, unknown to her, took the 
two girls, and the respondent now has all four of the children born of 
the marriage-Newton, aged 12;  Ann Monroe, aged 10;  Margaret, 
aged 7, and Archie, aged 5, living with him at his horn? in the town of 
Rowland. From the findings of the court below, it is urnecessary in the 
decision of this case to recite in detail the allegations of wrongs done 
her by respondent. 

The respondent, I. N. Clegg, denies this agreement, and denies "that 
petitioner returned to North Carolina under any agreement or arrange- 
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ment mith the respondent whereby the petitioner should be permitted 
to take the children or any of them away f rom the care and custody of 
the  respondent, but admits tha t  the  petitioner did return to S o r t h  
Carolina upon x h a t  he  presumed to be a reconciliation and with the  
sincere hope upon the par t  of respondent that  their home life might be 
improved and made into what i t  should be." 

H e  denies tliat lie xi-as i n  any way responsible for the causes n.l~ich 
petitioner c la in~s  forced her from his home a t  Rowland to  the home of 
her mother at  Riclmond. The  respondent clairncd that  the t ~ o  girls 
were taken to the home of their grandmother near Itichmond ostensibly 
upon a visit, and tliat he  nmtt and got thenl. H e  adn~it tet l  that he  took 
them unknown to the petitioner, but i n  the daytime; that  the  children 
were in the country, and "he spoke to said children, wlio rushed to hirn, 
put their arms about his neck, kissed him, and gladly acconlpanied hirn 
back to their home in Carolina"; tha t  lie placed them in  the 
graded school a t  Rowland, whcre they had been previously going to 
school. 

The  respondent admits the children are with him, and that  ('they are  
happy, contented and are  receiving the best of care possible under the 
unfortunate circumstances existing, which have been caused by 110 fault  
of respondent; and it is  admitted tha t  the respondent has refused to 
abandon his duty  and surrender the care and custody of said children to 
the petitioner, or to permit her to  take tlicm away from the honie of the  
respondent to be a care and burden to their old grandmother, v h o  is  
r e ry  aged and unable to personally care for them." 

Respondent "prays that  the writ of halicas c o r p ~ s  may be dismissed, 
am1 that  said children may  be left in the custody of the respondent, and 
their care, custody and tuition may he left with the respontlent while 
the petitioner cliooses to remain away and refuses to reside with the 
reqpondent and in the home pro7 ided by him for said cliildren." 

T h e  court found the  following facts:  
" T l ~ e  court finds as a fact, from the affidavits and oral testimony 

offered, that  the petitioner and respondent are  niotlier and fntlirr, 
respectirely, of the c.hiltlren ~ lan l rd  in the petition, and that  the father 
and niother, \\ithout dirorce, are l ir ing in a state of separation, the 
mothcr 11ow residing mith petitioner's mother i n  Chcstcrfirld Cio~int,y, 
near the city of Richmond, Va., and the respondent is now resicling in 
Rowland, Robeson County, Kor th  Carolina, and that  the childrm are  
now with thpir father in said county. 
. "The court finds tliat each of the partics hereto is a person of good 
moral character, arid that  there is nothing i n  evidence reflecting on 
either of said parties, except incompatibility of temper aud disposition, 
and the differences and friction caused thereby; that  the separation is 
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due to faults on both sides, but that there is ~ ~ o t l l i l ~ g ,  ill the opiniori of 
the court, that  C h r i s t ~ a ~ ~  forgivcwss and forbearai~ce could not over- 
cornc; but that  the court realizes that  it is ~ ~ o t  in tlic power or juris- 
dictiou of the court to do more than to find that there s n o t l l i ~ ~ g  ill the 
el idcnce adduced in the case which would in  ally way militate a g a i ~ ~ s t  
or prwent  a complete reconciliati011 and cwhabitat io~~ npon tlie part of 
the petitioner and respotide~~t.  

"The court finds that  the failurc of the r e spo~~t l e~ i t  to protect his wife 
from beitlg friglitc~ied and terrorized by the visitatio~l ill their honie ill 
Howlatld, and the cireurnsta~~ces surrounding it,  was s u h  as n,ould pre- 
vetlt the p e t i t i o ~ ~ e r  from lir ing with licr husband a t  that  place, and 
that  her fai lure to re tuni  and live with him there should not htx held 
agail~st  her as an  a b a n d o ~ ~ n ~ e ~ i t .  

"Tlic court finds that  the respondent, 011 or about the first (lay of 
Norerriber, 1922 ,  went to the city of R i c h n ~ o ~ ~ d ,  where the petitioner 
was resicling with two of the children, and ~ u r r e p t i t i o u d ~  obtai~ic(l 110s- 
scssio~i of said children and returned with them to his home in Rowland. 

"The court had a private talk with the child re^^, in addition to the 
e v i d c ~ ~ c e  offered, i n  the effort to ascertain what ~vould be for t11e best 
interest of said children. 

"The court finds that  the respondel~t is a capable anti suitable persol1 
to have the custody of said children, and that  said children are happy 
ant1 arc  well proridcd for ill their present home. The  resporideut is 
a minister of the gospel, ill the activc. niinistry, serving four churches, 
each of which has adopted resolutiol~s testifying to hi!; character as a 
minister and a man. 

"The petitioner is residing now with her mother ill Chesterfield 
County, near Richmond, Va.  H e r  111other is a woman 71 years of 
age, worth about $40,000, has a large, commodious home, and is a 
woman of high Christian charavter. The  brothers of petitioner are 
men of standing and character. T h e  home where petitioner now resides 
is in every wa1 a suitable place in which the lnother may be associated 
with and know and be knowri to lier children. 

"The court is of opinion that  the children, in tlie interest of their 
welfare, should be permitted to be associated with and to knox- tticir 
mother. 

"The court finds that the petitioner is a wonian of good standi~ig a t d  
iri every way suitable for the association with her childreu. 

"The court finds that  the petitioner, on 3 August, 1022, left the home 
of the respondent, taking with h m  the two daughters o her mother's, 
i n  Virginia;  that  while in rcsponde~~t 's  home the diff~~rences ant1 un- 
pleasal~tness between petitioner and respoudent were l ~ o t  sufficient, i n  
law, to  entitle lier to a divorce from bed and board, nor to constitute an  
abandot~ment upoil liiq n~1-t . thnt tl10 ~ .~qnr i i~r lmt  112$ n l w ~ v ~  IWPII R 
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dutiful and lol ing father to said children, and has meam sufficimt to 
rrxnso~ln bly pro\ itle for tlieir ~ i u r t u w  a~it l  upbringing; that  tlie i~iotlier 
is a dutiful :uid lo\ illg motller niitl, in tlie opinion of the  court, shoultl 
not 11c p r c ~  cwtctl from an opportunity to associate with and to be bno~11i 
by 11cr ov 11 cllilclrc n, subject to tlir sulwrior custody of the children to  
thc fatllcr. 

'I'llc order of tllc court is as follou s : 
"T l~ i s  cause c o n ~ i i ~ g  on to he licurd, m d  being heard, beforc Mr. ,I. 

I)cvi~r,  judge presitliirg over the courts of tlic Siiltll  Judicial llistrict, 
at cllambcr.; i ~ i  I,umhc~rtoil, Xortll L'arolili:~, and this, tlic 12th clay of 
J U I I ~ ,  1923, :mtl xfter cousidcr:~tiori of tlic plcadirlgs, a f i d a ~ i t s ,  oral 
tcitinlo~iy a11t1 argunient of conniel, tlic court finds tha t  the custody of 
?aid cl~ilclrtw should be anartlcd the rc~spoiidciit, but tha t  the we1fm.t. 
of tlic c l i i l d w ~ ~ ,  r\rlne Monroe, Alnrgnrct, a11t1 L~rcdl~ie Clcgg, would hc 
subst~vctl  by their spr~ltling a part of their tir~icl witll the petitioner ant1 
pnrt tllercof nit11 tlic rcspomlc~it, a i d  to that c rd  i t  is ordcred, adjudged 
and tlciwctl tliat the custody of said cl~iltlrcil is an artled to the respoiitl- 
elit, 1. N. C'lcgg, upon the colidition that tlic said c ldd rcn  be a h ~ w r l  
to 1.c4tle nit11 n~rd  associate with tlieir motlirr, a t  t l ~ c  home of tllc 
l)ctitiol~er's niother in Chcstt~ficld Colnltg, ricar the city of Riclimontl, 
Ya., until the first day of Srpte lnbc~,  1923, a t  nliicli timc tlie rcspond- 
cnt  s1i:dl h a ~ e  tlie care and custotly of said cliildreri until t l ~ e  first day 
of June,  1024, and on the first day of June,  182 1, and each year tlwre- 
after, mitil otllerwise ordered, the said cliildren shall be permitted to hc 
a i d  reside wit11 tlieir rnotller until the first day of September, 1024, ant1 
t~acli gear thcrenfter until otherwise ortlerccl. 

"The court finds that the  respondent is a suitable person to have tlic 
care and custody of said children, but that tlieir welfare would be pro- 
iliotctl by permitting tlieni to associate with and to k~row their iriotl~cr, 
w11o1n the court also finds to  be a suitable and competent person. 

"The expense of transporting the aforesaid children from the home 
of the responclcnt to the home of the petitioner shall he borne by thr. 
petitioner in each illstance, and the expenqe of transporting the childrcw 
from the lioine of the petitioner to  the home of the respor~dcnt sliall hc  
borne in each instmce by the respondmt. Ei ther  the petitioner or the  
rcspo~&nt shall ha re  the riglit to visit said children a t  any tiiiic, 
whether in the custody of the petitioner or the rerpoildeut. 

"Should conditions in the home life of either the petitioner or re- 
spondent illaterially change from what they now are, this order is made 
without prejudice to the  right of either party to more the  court to 
reopen this hearing, or for a modification of this order. 

"The permission tliat said children may reside with tlieir inother iri 
thc Statc of TTirginia shall be co~~ditioiretl upon the petitioner entering 

3-1%; 
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into a bold  ill tlle sum of $5,000, to be approved by the clerk, con- 
ditioned upon her conipliancc with this order. 

"Tlie findings of fact by the court, upoil wliicli this order is based, 
a r e  hereto aririesecl and made a part  of the decree. 

"It is  ordered that  respondent protlucc said cliildreli a t  Lumberton 
on 21 June,  1023, a t  4 p. ni., for compliance v i t h  this order. 

"I)o~le a t  Lumberton, N. C., the 15th day of June ,  10:!3." 
"l'ei~ding the nppc:rl, so niurll of tlic order permittiilg; the tenlporary 

re l i io~al  of the rhiltlrc~l to Virginia is ~uslwntlcd, all 1 pentli~lg said 
nl)pcal the ~ilotllcr ~li i l l l  he pcrnlittcd to be n itli and as.oci:tte n it11 her 
said cliiltlrcn a t  the lionic of licr brother : I I ~  tlioir u~lclc, 1>r. I). 31. 
McTlitosli, at Old For t ,  K. C., and tllc l i o~ur  of s:ritl M c l l ~ t o A  is found 
to be a suitnblc p1:rce for this 11~1'pow. s\ll(l t l i ~  rllil~lrtw to be t lel i~ cred 
to their ii~otlier for this purpose at tlic time nitd p l x c  llic~itiolietl ill tlie 
ord(2r of tlie cause. ,\nd tlie saitl cliiltlreii slit111 ]tot be allon.ctl to be 
c a ~ r i e d  out of the State pendi i~g appeal. 

"Respondent rques t s  the court to fis al~iolllit of supcrctdcns 1>011d to 
v:tc:~te this order p e i ~ d i ~ ~ g  nppcnl. Request refused, nlid rcsl)oudeut 
esccpts and nlqmds to Suprclnc Court." 

0 1 1  1 6  Julie, 1923, petition for w i t  of s u p c ~ s e t l e c , ~  was filed in  
Supreme Court, and notice was duly gircn to couniscl foi petitioner that  
tlic respondent would apply for such writ to his IIouor, Walter Clark, 
('liicf Justice, a t  clinlnbcrs a t  Ralcigli, N. C., on 18 Junc,  1023. O n  
tlic return an)+, all parties, n i t h  their coumel, appeared, and upon con- 
sideration of respondcat's petition for writ of sz6persc?eas, and after 
arglunc~it  of cou~~sc l ,  his IIolior gr:uitcd such n rit,  mu1 respondent filed 
s1ip~~sctlccrs bond in the sum of $5,000, ns requircd by ordw of tlie 
Cl~icf  Justice. B y  consent of couusel of both parties, tlic Chief Justice 
also set the llcnring of tlic appeal for the cnd of the (3,111 of the First  
Ijiqtrict at Fa l l  Term, 1923. 

r ,  l l i c  court, on account of tlie c o ~ l t r o ~  crsy 1)etween a in 111 and his v i f e  
v i t h  a family of four children, bas recited r l ~ e  csseiiti:tl facts of tliffer- 
ctllccl bctvccil tlicm as  iilildly as .possible to tlctcrmil~c tlic merits of the 
('LlUSC. 

Tliis Court is bou~id  by tlle findings of f w t  ~ n a d e  by tlie court below, 
~f such findings are  supported by :ruy competent el idelice. This is now 
the well-settled law of this State. 111 this case there was colnpetent 
el itlciicc to support all the filldings of tlic court below. 

Btacy ,  J., in I?L  re I I a w ~ i l f o n ,  132 S. C., 47, says: '(Tile filldings of 
fact made by the judge of tlie Supwior Court, fouutled a j  they are upon 
roinpetelit evidence, are also conclusive on us (Sto1;cs 2.. Cogdell ,  133 
N. C., 181))  mid n.c must therefore base our judgment upon his find- 



K. C.] FALL TERX, 1923. 3 5 

i1iss." This case n a s  011 1)etition to rehear ( I n  re  l i a m i ~ t o ~ z ,  153 X. C., 
57), and tlic Court ad11er~d to its former tlecision by dismissing the 
petition. 

The  reipo~rdcnt's first exception is to the rcfusal of the court belon to 
tli.luiss this proccetliiig, or else to rcnland same to tlie J u ~ c n i l e  Court 
of Robeson County, as the contro~-ersy \r as one inr olving the cuitody of 
cliil(1l~eli u ~ ~ t l c r  the age of sixteen, and tile Superior Court hat1 no juris- 
diction. 

Tlie statute i4 plain in  a case of this kind, and the Superior Court l m l  
jurisilictioil. The  findings of the court were "that the father and 
mother, n-ithout t l i ~  orce, a re  living in a state of ~epar:~tion." 

C h a p t c ~  11, C. S. ( I I a b e a s  C o ~ p u s ) ,  see. 2241, provides: ' 'TT~~YI  a 
c o ~ ~ t e s t  sliall a r i w  011 a n r i t  of 11abcus corpus  betvcen m y  husbald and 
n ife who are  l i ~  ing in a state of sep:iratioli, n ithout being t l i ~  orcetl, i n  
rcxipect to the custody of their cliildren, the court or judge, on the 
return of such n r i t ,  may a n a r d  thc cllalsgr or custody of the child or 
cl1i1drc.n so brought before i t  either to the huilrand or to the wife, for 
suc.11 tiill(', u n d ~ r  511ch regulations and r~strictiolicr, aiid ~ t i t l l  SUCIL pr0- 
visions : n ~ d  tlirectiorls as will, i n  the opinion of such court or jutlgr, 
hest promote tlie interest and u r l f a rc  of the chiltlren. I l t  mi? time 
after  the m:rliiirg of such orders, the court or judge may, on good r a ~ ~ s e  
shonn, nnrrul, l n r y  or modify tlic s:nne." I n  1.c S a t a l i e  lilai,r,  184 
Y. C., 273. 

Respondent's second, third, and fourth exceptions are based on the 
court's findings of ccrtain facts conlplained of. This  is a matter in the 
sounil discrc>tion of the court below, and as there was soinc el idc~ice on 
nhicli the court below could find as it did, this Court is bound by the 
findings. I n  re H i v n t l t o n ,  supra .  "The Supreme Court lras jurisdic- 
tion to r c ~ i e w ,  llpon appeal, any  dccision of tlie court belox upon any  
matter of law or lcgal inference. -1nd the jurisdiction of said court 
o w r  'iisues of fact' arid 'questions of fact' shall he the same mercisetl 
by it bcforc the atloptioii of the Cunstitution of 1868, aiitl tlle court 
shall ha \  c tlle power to issuc m y  remedial Tr r its necessary to g i ~  e it a 
geilrral supervision and control over the proceedings of the inferior 
courts." Const. of X. C., Art. IT, see. 8. 

T h e  fifth and s t ~ e n t h  exceptions of respondent were to the court 
below refusing to allow s u ~ w s e t l e a s ,  and to the judgnlent as signed. 
The  action of t h ~  Chief Justice in granting the writ of s ~ r p e r s e d ~ a s  
pending the hearing of this appeal renders any discussion of these excep- 
tions unnecessary, and is i n  accord I\ i th  the practice heretofore adopted 
by this Court. See P a g e  21. I'nge, 166 N. C., 90. 

The  sixth exception of respondent was to tha t  par t  of the judgment 
allowing the petitioner to ha re  the custody of the children from J u n e  
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to September each year, and allowing petitioner to take the children 
beyond the  jurisdiction of the court. 

I n  the view taken by the Court in tliis case, it  will be unnecessary to 
discuss tliis exception. Nor  will it  be necessary to disauss petitioner's 
esccytions sei.iatinz. The  court below has found the material facts per- 
tinclnt to the controversy. 

ll'alX.cr, J. ,  in I n  r e  1 ' ~ - n e r ,  151 N. C., 474, says : "\Ire repeat whnt 
we said i11 S e w s o m e  v. Buaclz ,  144 n'. C., 16, tliat tlie father is, in tlie 
first instance, entitled to  the custody of his child. Cu t  this rule of 
conlnlon law lias inore reccntly been relaxed, and it hari heen said that  
wllore the custody of children is the subject of dispute between different 
claili~:lnts, tlie legal rights of parents and guardians nil1 be respected 
by the courts as being fouudetl in nature and n-isdoin, a d  essential to 
tlie ~ i r t u e  a i d  linppi~icss of sbciety; still the welfare of the infants 
tlie~nsclres is the polar star by which the courts are to be guided to  a 
right coilelusion; and, therefore, they may, within cert:liii limits, exer- 
cise a soniid discretion for tlie beiicfit of the cliild, ant1 in some cn5es 
will order it into tlic custody of a third person, for gocd ant1 suffirici~t 
reasoils. In re I m r i s ,  88 K. C., 31;  H u r d  on Habeas Corpus, 528, 229 ;  
Tyler on Infaucy, 276, 677; Sclioulcr on Domestic Rel,~tious,  scc. 303, 
a t  13. 1%; 2 I<cnt's Coin., 205. But,  :IS a gcwcr:!l rule, ,~11cl a t  the coin- 
moil law, the fntlicr has tlie parainoullt right to the control of his chil- 
d r c ~ i  as  against tlic world; this riglit spri l~ging necessarily froni atid 
hcing incidel~t to tlic fatlicr's duty  to prorido for their protection, main- 
tcnnncc, and cducation. 21 ,I. & E. Enc., 103G; I3lac~listo1ie (Shars- 
wood), 432, and note 10, where t l l ~  :~utliorities arc  collcctcd. This right 
of tlie father continues to exist unti l  tlie cliild is e~~f ra~ i~ -h i sec l  by a r r i ~  - 
i i ~ g  a t  ycars of discretion, when the einpire of tlie father gives place to 
tlie enipirc of reason. 1 I3lk., 452." 

I f o k e ,  J., in I n  re  X e a n s ,  176 N .  C., 307, says: " 0 1 1  the questioli 
thus prcsentcd, i t  is the established principle in  this Stxte that parents 
h a w  p i m a  facie the right to thc. custody and control of their infant 
cliildre~i-the father, preferably, xvlleli it  appears that  he is  fitted for 
the position aiitl its respoiisibilities; tliougli, as betn-eel1 tlie two, even 
wlicil equally northy,  tlic niotlicr may be allovml the superior claim 
wlien it is shown that  the ~vcl farc  of t 11~  cliild requires it. The  doctrine 
and tlic basic reason for it,  and the authorities with us upon which it 
rests, arc set forth in  the last casc upon the subject, as follours: ' I t  is 
fully recognized in this S ta te  tliat parents have p ~ i m a  facie the right 
of the custody and control of their infant cliildren, the natural  and sub- 
stantivc right not to be liglitly (leilied or interfered with, except when 
thc good of tlie child clearly requires it.' In r e  X e r e e r  Fain, 172 N.  C., 
700; I H  r c  JIar?/ J .  Jones ,  133 N. C., 312; S ~ w s o m e  v. R z ~ n c h ,  144 
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IT. C., 15;  Latham v. Ellis, 116 N. C., 30. . . . And, further, 'The 
best interest of the child is being given more and more prominence in  
cases of this character, and on special facts has been held the paramount 
and controlling feature in well-considered decisions,' citing Bryan u. 
L y o n ,  104 Ind., 2 2 7 ;  I n  re Welch, 74 N. Y., 299; Iielsey 2;. G ~ e e n e ,  69 
Conn., 291; A t k i n s o n  v. Doulni,zg, 173 AT. C., 244." 

From the decisions of this State we ha\ e i t  said:  
I. ,Is a ge~leral  rule, and a t  common law, the father has a paramount 

right to the control a i d  custody of his cl~ildren, and this continues until 
the children arrive at age. H e  is bound by law to provide for their pro- 
tection, n~aintenaiice, and education. 

2. That it is an  established principle in this State that  parents (both 
father and nlother) have prima facze the  right to the custody and con- 
trol of their infant children-the father, preferably; and even as be- 
tween the two, when equally worthy, the mother mag- be allo~red the 
superior claini when i t  is shown the welfare of the  children requires it. 

3. That the welfare of the infants themselves is the polar star by 
which the courts are to be guided. I n  some cases i t  is the  paramount 
and controlling features. 

Under the findings of fact by the court below, and from a n  appeal by 
both the petitioner and respondent, this Court has the power, i n  its 
sound and legal discretion, to review the judgment of the court below, 
and can affirm, reverse, or modify it.  This responsibility is great, as it 
deals with the lives of a father, mother, and four infant children. I n  
this matter we are  not passing on the ~nater ia l  things of this world, 
but the most sacred thing connected with our social fwhric-the home, 
father, mother, children. Our republic is founded upon the consent of 
the governed. The  home is the rock fouiylation for the goverri~nental 
structures. I f  the unity of the home is weak, some day the structure 
rriaj crumble. The rapid strides in the niatcrial prosperity of this com- 
monwealth are such that  all should be thankful, yet we pause. The 
Bureau of the Census (United States Dq)artnlent of Commerce) shows, 
in  1916 there were 668 d i~orces  in S o r t h  Carolina; 1922, there Irere 
1,317. I11 the comparative years the marriages ha re  been about the 
same, wliile divorces were increased 100 per ccnt. 

From the record in this case, there is no divorce nor the suggestion, 
but a separation. The court below was cautious and careful not to 
widen this unfortunate and deplorable separation. The  court found : 

"That the respondent is a capable and suitable person to have the 
custody of said children, and that said children are happy and well 
provided for in their present home. The respondent is a minister of 
the gospel, in the active ministry, s ~ r v i n g  four churches, each of which 
has adopted resolutions testifying to his character as a nliniqter and a 



man. . . . Tha t  the children, in the interest of their welfare, shoild 
be pernlitted to be associated with and to know their riother. . . . 
That  the petitiolier is  a woman of good standing a i d  in  every way 
suitable for the association with her children. . . . Tha t  the respond- 
ent had always been a dutiful and loriiig father to said children, and 
has means sufficiclit to  reasonably provide for their nur ture  and up- 
brir ighg; that  the  mother is  a dutiful and loving mother, and, in the  
opinion of the court, should not be prevented f rom a n  opportunity to  
associate with and to be known by her own children, subject to the  
superior custody of the children to the father." 

Tliis is a matter so ~ i t a l  to the welfare of so many concerned, it may 
not be amiss to call attontion to the solemn admonition given at this  
marriage al tar  : 

"lnto this holy state these two persons are  come to be joined. There- 
fore, if any nian can shorn any just cause why they may not lawfully 
be joiiied together, let him now declare it,  or else hereafter forever hold 
his peace. 

"IIear now what h o l ~  scripture doth teach as touching the duty of 
husbands to  their wives, and of mires to  their husbands. 

"IIusbands, love your wives, even as Christ also loved the church and 
gave Himself for it, tha t  R e  might sanctify and clear,se i t  with the 
washing of water by the word. So ought nwn to love their wives a s  
their own bodies. H e  that  loveth his wife lowth  himself. Fo r  this 
cause shall a man  leave his father and mother, and shall be joined unto  
liis wife, and they tn-o shall be one flesh. 

"And, wires, submit yourselves unto your own husbands as  unto the  
Lord. F o r  the husband is tlie head of the wife, even as Christ is the  
Head of tlie Church. And H e  is the Saviour of the body. ,2nd again 
I I c  saitli, Lct tlie wife see that  she reverence her husband." 

111 coi~sitlcring the  welfare of the children, the polar star, and the  
husbancl's paraniount right to the control and custody of the chiltlren, 
lct us uot folbget to consider the equal right of the mother. I t  was ill 
E t l c~ l  that  she was made a '(helpmeet for him." I t  mas H e  ~ h o  said, 
"Doi~c of my  bone, and flesh of my  flesh." I t  was :L divine edict. 
'(Thrwforc, sliall a illail l c a ~ e  his  father and his mother and shall cleavc 
unto liis wife, a i ~ d  they sliall be one flesh." She  has nalked through 
the valley of tlie shadow of death four times for love of hini. There 
are  tliosc little children-two girls, who now know not a rlothcr'? tcnder 
care or carmsing kiss. Yes, the welfare of the child is the polar star. 

t h y  kliecl each night to say ( 'Our Father  who ar t  In hearen," in 
the darkness, when the lights are out and the  father gone, the heart-sobs 
arc  for tlie mother who bore them. I s  i t  for  their welfare that  she is  
forgotten? The  responsibility for their nelfare is dual on both father 
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a11d liiotllcr. The Gorl-gir-cn jrv(,ls b c l o ~ ~ g  to both. I t  na': n g r w t  Ian.- 
yer, Gan~aliel ,  a t  \those feet P a u l  was taught. I n  citing Paul,  it inay 
be also the ideal of his  great preceptor, ('Severtheless, let every man of 
you in particular so love his wife even as himself; the x i f e  see that  she 
reverence her husband." Ephesians, 5 : 33. 

I n  the able argument of the  attorneys in  this case, one of the repre- 
sentatives of the petitioner was twitted as  being a bachelor. One of t he  
most beautiful tributes paid by man to  woman was written by a bache- 
lor : "As a vine nliicli has long twined its graceful foliage about the 
oak, and been lifted by i t  into sunshine, will, when the llnrtly p l a ~ ~ t  is 
rifted by the thunderbolt, cling around i t  with its caressing tendrils, 
and bind u p  i ts  shattered boughs, so is i t  beautifully ordered by P ro r i -  
dence tha t  woman, ~ + h o  is the mere dependent and ornament of man in  
his happier hours, should be his stay and solace when snlitten v i t h  sud- 
den calamity, ninding herself into the rugged recesses of his nature, 
tenderly supporting the drooping head, and binding u p  the broken 
heart." Washington I r r ing ' s  "The Wife." 

I t  appears from the facts i n  evidence, and the findings of the court 
below, that  both parents are  fit and propcr personr to raise and care for 
their children. T h e  order of the court below is modified as follows: 

The  Court finds that  the custody of said children should be n~varded 
the respondent, their father, hut that  the welfare of said children, Annie 
Monroe, Margaret and Archie Clegg, would be subscrved by their spend- 
ing a part  of their time each year hereafter ~ v i t h  the petitio~icr, their 
mother, and a par t  thereof n i t h  the respondent, their father, x~ id  to 
that  end : 

I t  is ordered, adjudged and clerrced tliat the ruitotly of said cli~lill-cn 
is avarded to their father, I. N. Clegg, upon tlic condition that snid 
children be allowed to reside mitli and associate 1vit11 tllcir mother, a t  
the honle of her brotliey and their uncle, Dr .  D. N. iVcTntosh, at Oltl 
Fort ,  K. C., and the home of Dr .  JIcIntosh is found to be a suitnblt 
place for the  purpose, from the first day of Junc ,  1024, u ~ ~ t i l  the first 
day of September, 1024, during wl~ich  time the petitioner sh:~ll have thc 
care and custody of snid chililrcn, and during said suinmcr months each 
year until o t h e r ~ i s c  ordered. That  the petitioner, the niothcr, shall a t  
all times during the time \tlleil the respontlent, the fathcr, hay tlic cus- 
tody of said chiltlqen, from the first of September until the firit of J u n e  
of each year, have ingress and egress to the hoiue of the responilclit, her 
husbantl, to see said children, look after, nurse and care for them in 
such manner and way as will best promote the welfare of the rliiltlrcu, 
but in no n a y  inipairing the authority of the responclc~it, the father, in  
the home. Either the petitioner or the responilcnt shall hare  the right 
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to visit the said chilclren a t  any time, wliether i n  the custody of the 
petitioner or the respondent. Tha t  tlie petitioner, before taking the 
cliiltlren lierein nanled each summer to the home of iheir uncl< Dr. 
I). M. McIntosh, shall give bond in the sum of $5,000 for the return of 
said cliildreli to the custody of their father on the first day of September 
of cacli year tliereafter until otherwise ordered. Tliat said bond shall 
be made payable to  tlie State of Nor th  Carolina and be filed with the 
clerk of tlie Superior Court of Robeson County and a ~ p r o v e d  by him, 
before the children are  turlied over to tlie petitioner for her care and 
custody of said children during the summer, the bond to be conditioned 
tliat she does not take tlie said c~hilclren out of the State. Tliat tlie 
respondel~t pay for tlie trmlsportation of said children aud their reason- 
abk. board -during the s u r n i ~ i c ~  ~nontl ls  as fixed by the clerk of the 
Superior Court of Robeson ('oulity. That  tlic respondent pay all the 
costs of this action. That  tliis cause will be retained 011 the docket of 
tlie Superior Court of Robcsoli Coul~ty ,  as tliis judgnlent is not illtentled 
to be a final tlctcrmination of tlie rights of tlie parties touching the care 
and control of tlie children, and on change of conditions propcrly estab- 
lislicd the question may be further lieard arid deterlni~lrtl. The  appeal 
of the p e t i t i o ~ ~ c r  and tlie appeal of the respondent from tlie judgment 
of tlie Supcrior Court are rnodified i n  accordnnce with this  opinion. 

The  costs of tlie appeal and the hca r i~ lg  will be taxed agaiust tlie 
respo~iilent; that  of the lower court to be made out and judgment entered 
thcrcfor by tlie clerlr of the  Superior Court of Robeson C'ounty. 

12lodificd and affirmed. 

S~ract-, J., dissenting: I regret w r y  much my  inability to concur iii 
the dispositioli tliat is to be m : ~ l e  of this cause. I an1 not in disagree- 
nic11t with ally of tlie principles of law st:lted in the opinion of the 
('ourt, but lily position arises from a clifferellt co~iception of the sig- 
~lificnnce wliicli shoultl be given to some of' the cssc~itial facts of the  
i n s t a ~ ~ t  rccord. 

'I'lie ptltitio~lcr alleges tliat, for good and silficicnt reasons, she can no 
l o ~ ~ g o r  live with the rcspo~ldent as his nife.  I f  this be true, the present 
jutlgn~cnt would scern to be a liartl 11 i~as~ i r e  of justice for licr and for 
hcr rliildrcn. But the Court's decision, as I ~ ~ u d e r s t a n d  it, is based upon 
the 11opc that tlic healing balm of time, "tlic great softclnc,r of nilgcr and 
sootl~cr of pain," will sucecssfnlly ctispcl the fears npon wliicli this alle- 
gation is niatle. I do not dissent from this hope, hut to my mind it is 
too shadowy and holtls out too littlc proniisc of fruit  to scrvc as n con- 
trol l i~lg factor in t l (> te r ln i l~ i~~g  the rights of tlie partips. 1 h a w  n tlif- 
f c r c ~ ~ t  cst in~nte of the record. IIowcrer, as the present order i s  subject 
to cl~allge or motlificntio~~ a t  any time, I shall not uutlertnke to state 
now tlic fiill rcwqons for n l r  tlisscwt. 



N. C.] 

1. Contracts-needs and Conveyances. 
The  principle afforiling relief fo r  f raud and tleccit applies in proper 

instances to dectls and contracts concrrning hot11 real  and  prrsonal prop- 
erty,  the  esse l~t ia l  f c a t u l w  orditlarily b e i ~ ~ g  t h a t  thcrc should lmvc 1m.n 
false rel)rcscntations of some matcrial  fact ,  ~ ~ i t l ~ i i i  the  l;no\~ledge of the  
l ~ n r t y  making i t ,  311d re :~sol~ahly  rclii'd upon 1)' the  o t l ~ c r ,  \ \ - l~ ( , r~ l )y  IIP \\.ilS 

iiitliicc~d to enter into t he  contract  to h is  lwcuniary injury.  

2. Deccls and Conveyances - Fraud - Deceit - Acreage - Ignorance of 
Fraud-Rlisrepreseiltntions. 

I n  order to recv~rcr tlaniagcs against  :t grantor  of lands  for  f raud ant1 
cleceit ill inisrelirc~sciitilig tllc number of :~crcs  containetl within the  clesig- 
nation of the  larid in thc  deed, it  is  not aln.ays retluiretl t h a t  the 11:lrty to  
be cliargcd had  known tlixt the  land did not coii tni~i t he  nunlbcr of acrcs 
he  has  rcl)rc?entcd i t  t o  contain, nlien Iir. is  coi~sc~iously :ind I~ilo\vingl~'  
iglioral~t a s  to \vh(.tl~er his rt~11r(~soiitatioii 11:is bcen t rue  or false. 

3. P l r a d i n g s - l ) e l 1 i u r r c 1 - F r a u ( l - D r r  and Convc.yances. 
The  grantee of the  codefentlant conveyed to p la in t id  ccrtain t l~signatecl  

Inrids, arid the  co~uplairit in the  action alleged false and f raudulent  rq)rt:- 
sentation made by plaintiff's immcdiatc grantee in tlicl numbrr  of acrcs 
within t hc  dcsc8ription of t he  lands conveyed, which ~ v n s  itlcntical nit11 
tllnt of his c~oclefcndant in the  dccd to  him, i t  a1)l)earirrg from the  plead- 
i i ~ g s  t ha t  these allegecl misrcsl)roselitntions wcre niatlc solcxl$ upon the  
rc~l?rc~sorltntiotrs n~;lde to hiin by his grz~ntor ,  wi th  no :rllcgation to s l ~ o ~  
ally cuiinec.tion Ix~twcen the  two transactions o r  any  concert of t l ~ c  de- 
fenclni~ts i:oacetmiii;: tlicni : H c l d ,  t he  c o m ~ l n i n t  did not stat(, a cause of 
action cithcr n g a i ~ t  the  grantee of t he  codefcnclant o r  against  the  plain- 
t i f f ' ~  imnlriliatc grantor in fail ing to allege fac ts  to show knowledge on 
h is  pa r t  of the  (1eficicmc.y in the  acreage of land a t  t he  tiinc lie csocuted 
his conveymce o r  a t  any other t ime, o r  t h a t  he  \\-:IS guilty of f rnud a s  t o  
t he  quant i ty  of t he  land corivcyctl, m ~ d  a d u n n r r e r  a s  to  both should have 
been sustninetl. 

4. Drcils and Conveyances-li'r.ar~d-Dcceit-Da~~~agas-Eviilcnce. 
Iri :UI action for  dalnagcs for  f r aud  and ilccc>it for  rnisrel)l~escliti~lg tlic 

nn11111er of acres contniiicd in a t r ac t  of lnntl t1cri;nntctl in a dertl by 
mctcs ant1 hounds, and  accessible to t h i ~  plaintiff, he  is  rc~lui rcd  to have 
1)rotcctecl himsclf by proper covenants in t h a t  rcslwct; urrd in tlic absence 
of ~msi t ivc  f rand,  or allegation, or cvidelicc sufficient to correct t he  clced 
for  mistake,  etc., he  is  ordinarily without renlcdy. 

5. Drrds and Conveyances - &%and - Deceit - >Iisrcprcsentations - 
Evidence. 

JThere the  basis of thc  cause of action is  f r aud  and  deceit in the  dcfend- 
ant ' s  m i s r e ~ ~ r e s t ~ n t a t i o ~ ~  of the  acreage of a t r ac t  of land he  hail convcyed 
to the  glaintiff, the  coru~)l:~iiit must  allcyc the  fac ts  necessary for  the  
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grantinc of thc relicf slwcifically and definitely, aud gencral allegations 
that defendant hrenchetl his covcnmts contained in his deed, and deceit 
and fraud hare therein been practiced on the plaintib, arc  not sufficient. 

G. Pleading-s-Deeds and Conveymccs-maud-Deceit-Allegations- 
Covenants. 

Where there is no specific allegation of the facts constituting fraud and 
deceit in the misrepresentation by the defendant grantor of the number 
of acres contained within the description by metes and bounds in his deed, 
the general warranty of title, with no covenant as  to the acreage, in the  
absence of allegation and evidence sufficient to correct the deed for mis- 
take, etc., attach to the land conveyed by the descriptisn, ~r l i ich is not 
affected by a recitation that  the boundaries given contained a certain 
number of acres, "more or less." 

7. Plcadings-Amendment5-Cost~-Courts. 

Whcre, in a n  action to recover damages for fraud and deceit in the mis- 
representation of the acreage contained in tlie descripl,ion of lands by 
metes and bounds in the deed, there is no allegation or evidencc sufficient 
to correct tlie deed for mistake, etc., i t  is competent for the court to enter 
an order allowing the plaintiff to amend his complaint, rnd tax the costs 
against him. Shore v. Dacis, 185 N. C. ,  312. 

APPEAL b y  defendant  D a 1 . i ~  f r o m  Karl., J., a t  F e b r u a r y  Term,  1923, 
of Nasrr.  

C i r i l  action, heard  on demurre r  to  complaint.  
T h e  action is  t o  recover daniagcs of the  defendants, growing out  of 

cer tain sales of a piece of real  estate i n  said county i n  t h e  years  1919 
and  1920. T h e  defendants  filed separate  demurrers ,  on 'he ground t h a t  
the  complaint  fai led t o  s tate  a cause of action against either. T h e  cour t  
entcred judgment  a s  follows : 

"This  cause coniing on to be heard  upon  demurre r  by Rocky  M o u n t  
I n s u r a n c e  a n d  Rea l ty  Company,  defcntlant, a n d  i t  a l ~ p e a r i u g  t o  t h e  
court t h a t  t h e  complaint does not s ta te  a cause of action against  said 
Rocky X o u n t  Insurance  antl Rea l ty  Company,  i t  is  ordered t h a t  t h e  
action be dismissed a s  to  t h c  Rocky X o u n t  [nsurance a n d  Rea l ty  Com- 
pany,  a i d  t h a t  said defcntlant go hcnce x i t l iou t  clay and  rccor-er i t s  
costs of plaintiff.  'CTpon demurre r  filcd b y  defendant  C'. C. Davis, t h e  
d c ~ n u ~ r c r  is  overruled and  t h e  plaintiff a l l o w d  to file all amended com- 
plaint ,  antl defcndant  Davis  to  answer over." 

I k f t n d a n t  Davis  excepted and  a p p ~ a l c t l .  

Il'lrorne CC l ' l rome  f o ~  p la in t i f f s .  
B. 3. G r a n t h a m  and F i n c h  (e' 17aughan  for de f endan t s .  

IIOKE, J. T h e  c o n ~ p l a i n t  filcd ngainst both of defe idan ts  contained 
avcrnient,  among other  things, "that i n  J a n u a r y ,  1010, t h e  defendant, 
the Rocky N c u n t  Insurance  a n d  Rca l ty  Company,  sold and conr-eyed t o  



the codcfcntl:rnt, C'. C. Davis, a piece of land in  Rocky Momit, N. C., 
definitely &scrihing the same by 111ctes and boundr, and represented in  
the deed as 'containillg 221,; acres, more or less,' and the conveyance 
har ing also the usual coren:~nts of n arranty, seizin, etc. That  a t  the 
time of this sale and convcpnce  the Insurance and Realty Company 
ex1)ressly represented to  said C. C. D ~ T  is that  the lands tlescribed in the 
deed contained 221,? acres, xhereas in  fact and in  t ru th  said representa- 
tions were false arid fraudulent, said lantls containing only 1 2  acres. 

"Second, that  thereafter, on 20 January,  1020, C. C. Dayis and wife, 
Lizzie Davis, sold and c o n r c y l  said land to Namie  Evans, wife of 
W. E. Evans, set out and dcecribed as in  the other deed, and represented 
as 'containing 22?4 acres, more or less.' Tha t  plaintiffs paid to C. C. 
D a r k  $6,500 as purchase money for said land on tllc assurance of said 
C. C. Davis that  the tract of land contained 22\& acres. Tha t  this deed 
also contait~ed the U S I I : ~  covenants of ~ i a r r a n t y ,  seizin, etc. That  pres- 
ent plaintiffs hat1 no kl~ovledge of the boundary of the land at the t ime 
of the p u r c h a ~ c  from C. C. Dal-is, and ~vou111 not haye purchased this  
land or paid the price but for the representations of C. C. D a ~ - i s  t ha t  
thcre were 22?& acres in the tract. That  some t ime after taking the  
deed, in J L ~ I ~  or July,  1921, plaintiff had the boundary pointed out to 
him, and asrertai~lctl that  there v e r e  only 1 2  acres in the bonndarics of 
the deed." 

I n  section 10 the coniplaint closes n i t h  the following averment: 
"These plaintiffs a \ c r  that  there has heen a breach of the co~enan t s  of 
seizin arid warranty contained in the two deed? hereinbefore referred to. 
Such covenants of seizin and ~va r ran ty  are fully set out i n  this com- 
plaint;  and, furthermore, that  deceit m~cl fraud haye hecn practiced on 
these plaintiffs or 0x1 their grantor, C. C. Davis. I n  consequence of the  
breach of said c o ~ e n a r ~ t  of seizin, and deceit and f l~ tu t l ,  tllcsc plaintiffs 
11a1 e been damaged in  the sum of $1,360." - h l  tliereupoi~ cicnlands 
damages of defendant for $1,380. 

I t  is fully recognized in this Statc that  the principle affording relief 
for fraud and clcceit applies ill l rope r  instal~ces to deeds :rntl contracts 
conccr~ling both real a r ~ d  personal p r o p r t y .  JInzl z s .  L o o , i ~ i s ,  110 S. C., 
330; TT'a7sl~ I $ .  f l a l l ,  66 1;. C., 233. The csscntial features of surh an  
action ordinarily beilig that  there should h a r e  been falsc rtyresenta- 
tions of some matcrial fact or facts-falw n itllin the k n o ~ \ l d g c  of the  
party niakillg thcnl, and reasonnbly rclied upon hy the other, n l~c rchy  
llc was inducetl to enter into the contract to his pecuniary injury. This 
requiremc~nt as to a knowledge of the falsity by the party charged has 
been extended under ccrtain circumstances to  cases ~vhe re  onc who 
should be expected to knox  g i ~ c s  positire assurance as to the csiqtence 
of a material fact as ml inducenlent to the bargain, nllen Ile is con- 
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sciously ignorant whether the same be t rue  or false. Helpful  caws 
in illustration of these positions being found in Bell u ZIurriso?~, 179 
N. C., 190;  Zod l in  v. R. R., 145 N. C., 219; Whitehurst v. Insurance 
Co., 149 N. C., 273. 

I n  Bell u. Harrison the principle is  s tat td as follow83: "Fraudulent 
representations, made in the procurenlent of a deed, suRcient to set i t  
aside must be untrue in fact, made by tht: party inducing it n i t h  a 
knowledge of its being false or consciously ignorant thereof with intent 
that  tlie other par ty  should act thereon, or  calculated tc induce hiin to 
do so, and upon which he  acted to  his  damage.." 

And in the  Il'hitehurst case tht: same position is givcri: "When an 
agent of an  insurance company has induced the insurc'tl 1 o take a policy 
of insuralice in his company by making ~nisrc~presenta t io~~s  of a material 
fact concerning which, as such agent, lie should ha1 e kuown the  truth,  
or  nialres i t  recklessly, or affirms its existence positively, when he  is cou- 
sciously ignorant whether i t  be t rue  or false, his principal may be held 
responsible by the insured relying, and having reasonable ground to rely, 
upon the agent's statement as importing verity." 

Applying these principles, there seems to  be sufficient allegations of 
fraud in the  complaint to sustain an action of fraud and deceit on the 
par t  of the Insurance and Realty Company in the sale :in(! conveyance 
to Davis;  but if this be conceded, there is no allegation which to our 
mind shows or tends to show tha t  the wrong, if i t  existrd, waq clone to 
plaintiff. The  sale and conveyance from the company to C. C. Davis 
was made one year prior to  that  from Davis to plaintiffs. There are  
no facts alleged showing or tending to show any connection between the 
two transactions, or  any concert of the parties defendant concerning 
them. The  wrong in  the first instance, if any, was done to C. C. Davis, 
a codefendant, who makes no complaint, and the court was undoubtedly 
right i n  sustaining the  demurrer of the Insurance and Realty Company 
as to any suit against i t  i n  favor of plaintiffs or either of them. 

I n  reference to the alleged cause of action against C. C. Davis, thc 
complaint as now drawn contains no allegation that  the defect in qunn- 
t i ty  of land complained of i n  the defendant's deed x a s  known to such 
defendant a t  the time he executed his conveyance or a t  any other time, 
or  that  said defendant was guilty of any f raud i n  his  representations as 
to quantity. Tlie land was a small tract i n  the city of Rocky Xount,  
accessible so f a r  as appears, and definitely described by metes and 
bou~ids. And in  the absence of positive fraud on the  part of vendor 
inducing tlie trade, and reasonably relied upon by the purchaser, the 
latter should have protected liimself by propw covcnants, or he is ordi- 
narily without remedy. 
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011  the facts appearing in the present record, tlie principle applicable 
is  very well htatetl in the vaie of E t k ~ r i r l ~ e  v. I-erno!~, 70  N. C., 717-724, 
as follov s :  "111 colitracts for the <ale of land i t  is the duty of purcl~nsers 
to gunrtl thenisc~l\ ci :rgailist dcfccts of title, quautity, encunibranccs and 
tlic. like; if they fai l  to do so, it  is their olrn folly, for the law nil1 riot 
afford them a rcmedy for the collseqncmccs of their own ncgligeucc. Cu t  
if rcprew~~ta t io i i s  art. nladc by t l ~ c  bargainor, which may rcasollab1~- be 
relied on h -  the l)urrh:cqc~, and t l q  conrtitute a nlnterial intluccment 
to the coritract, a11cl art. false v i t l ~ i i i  the knonletlge of the party making 
thrw, and thry  cause danlaqc and lofs to the party rclgil~g on them, and 
he liai a c t 4  nit11 ordinary prudence in the matter, he  is  elititlet1 to 
relicf. TT'cilsh 2,. 11 1 1 / / ,  66 S. C., "3.?." 
A staterncnt of tlie po\ition fully a p p r o ~ e d  in our more r c~c l i t  

dccisiot~s on the subject. (:nIiou ay r .  Choisbg,  I f 6  S. ('., 635;  [I'rir.iier 
21. 17a)212, 1 7 1  N. C., 127. 

Truc, i n  the tcntli paragraph of the complaint it is  allegctl in a 
general n ay that  there lias been n breach of the ('COT enants ~ o l i t a i n d  
it1 t h ~  clcetl, a11d that dcceit and fraud 1 1 a ~ c  been practiced 011 t l w c  
~ ~ l : i i ~ ~ t i f f b  or their gr:intor, C'. C. Dal-is," hut no i w w  of fraud i* prcl- 
.cntetl against tlcf[wtlallt L)a\ is by such a gel~cral  :rvcrll~ci~t as this, our 
decisions being to tlic cfi'ect that  n-llcre i t  is sought to hnse one's rc,licf 
on the groui~il  of franrl, thc allegations of fact must he specific and 
definite. C n l l o ~ i ~ a y  T .  Gooisby ,  s u p r a ;  i l Io t t z~  c. D a v i s ,  131 S. C. ,  237. 

Nor is thcrc any actionable vrong set forth hy rcasoii of tllc 1)r~acli  
of covenants contained in  the deed. This land, as we have sccm, is defi- 
nitely described by nietrs and bouncls, covering 1 2  acres. I n  the al)qencc 
of nllegatiori and eridence tcndil~g to correct the deed for mistake, etc.. 
these ordinary co~cnan t s  in assurance of tlic title attach to  tlic land 
conveyed in the deed, and not othernise. -lnd thc authorities :~ppo,ite 
are decisive to the effect that  vliere real property is c~o~ivfycd hy metes 
and bounds the quantity of lalltl and the obligations of the tlecd con- 
cerning it a rc  in  no y a y  affected by the aclditiori of the words "contaiu- 
ing so many acres, more or less." Gal loway  7 % .  Goolsby ,  supra ;  Tz l rner  
C. lTann, supra .  

I n  the last case it is held that nl ierr  a tract of land is sold as a whole, 
without stipulation or narrat l ty as to the nulnbcr of acres it contains, 
and in the absence of fraud,  the purchaser may not r rcowr  an abate- 
rncnt of the  p r i w  for a shortage of acres thr  tract is supposed to contain. 
I n  this instance tlic specific bourldaries describing the land contain only 
12 acres, and, there being no defect ill t h e  title as to such amount, there 
has been no breach of the co~enari ts  appertaining to title. Rawle on 
Coreriants, see. 297, wherein it is said, among other thillgs: " A q ,  therc- 
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fore, t h e  descriptive boundaries control tlitx quant i ty ,  it h a s  been re- 
peatedly held t h a t  t h e  cover~ants  f o r  t i t le  app ly  to  t h e  premises contained 
witllin tliose boundaries, a n d  not t o  a n y  euuineration of acres." 

I11 our  opinion, therefore, neither i n  one aspect o r  t h e  other  h a s  there  
been a cause of action sufficiently s tated against defendant Davis ,  a n d  
a s  to  h i m  also t h e  demurre r  should have been sustained. T h e  demurre r  
hav ing  been sustnilicd and  t h e  action dismissed a s  t o  the Insurance  and 
Rea l ty  Company,  a n d  n o  appea l  llavilig b e m  takcn,  t lw action stands, 
therefore, on a defective s tatement  of a cause of action :ts against C. C. 
Davis, and  i t  is  competent f o r  tlie court  to  enter  a n  order  allowing 
plaintiff t o  amelid h i s  complaiilt as  to  said defclldarit, and  t o  t h a t  ~ s t e n t  
t h e  judgn-~ent i s  affirmed - a course t h a t  is  fu l ly  approved by  tlie cle- 
cisions. Shore  c .  H o l t ,  185 S. C., 3 1 2 ;  Campbell v. Ligb t d Polcer Co., 
166 K. C., 488; Fidel i ty  Co.  c. Jordan,, 13-1 N. C., 236-241; Morton  v. 
Tel(1phone Co., 130 N. C., 2 0 9 ;  Xi t :he l l  c. Jl i tchel l ,  06 X. C., 15. 

T h e  question of misjoinder of parties, etc., h a s  not been coi~sidered, a s  
defendants  have  not seen proper  t o  raise  o r  rely on it .  

T h i s  will be certified, t h a t  t h e  demurre r  of C. C. Dal-is be sustained, 
n-it11 leave to  plaintiff to  file a n  aniended cornplaiiit as  to  liim. Defead- 
a n t  Davis  hav ing  been comp~llecl  t o  prosecute his  appeal to  avoid being 
concluded by t h e  judgment  on  questions p reswted ,  the  co:)ts will be taxed 
against  appellee. 

R e w r s e d  and  remanded. 

KORFOLK SOUTHERN RAILROAD COMPANY v. A. B. HOUTZ 
AKD FOREMAN-BLADES LUMBER COJIPAST. 

(Filed 12  September, 1923.) 

1. Carriers of Freight  - Wrongful Delivery - Damages -- Sotice - E v i -  
d e n c o Q u e s t i o n s  for Jury.  

Where there is evidence tending to show that the carrier had delivered 
to a third person a shipment of logs, who had used them, and that these 
logs were intended to be used by the consignee for mine i m p s  of a higher 
market value than mill logs, and the evidence is confliczting as  to their 
suitability as  mine props, i t  is reversible error, in the carrier's action 
against such third person and the consignee for an adjustment of its 
liability, for the court to instruct the jury that the liability of such third 
person to the carrier depended upon notice either to the carrier, or to 
him, that  the logs were intended for mine props, i t  being for the jury to 
determine, under conflicting evidence, the suitability of I he shipment for 
mill logs or mine props, and answer the issue as  to the carrier's damages 
according to their market value a t  destination, considering the evidence 
a s  to the prepayment of the freight. 
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2. Same-Instructions-Apped and Emor. 
H e l d ,  under the evidence of this case, the eollflict in the charge as to 

notice and the recovery of damages for the greater value of the logs as 
mill props, was reversible error, to the carrier's prejudice. 

APPEAL by plaintiff from Connor,  J., at February Term, 1928, of 
PASQUOTANK. 

Civil action. 
On 31 August, 1920, W. E. Illount shipped from Nnclrcys, o ~ c r  the  

plaintiff's road, two car-loads of logs to -1. B. Houtz a t  E l i ~ u h e t h  City. 
T h e  logs arrived there on 1 Septembrr, 1920, and, by luistnke, were 
delivered to and uscd by the Forcm:tn-Blades Lumber Cornp:111y. IIontz 
demanded of the plaintiff $312.23, the allcgcd valut  of the logs, nit11 
interest from 1 Scptcmber, 1920, anti the plaintiff i n  its co~ilplaint dc- 
mandeti the same aniount of the Forcma~l-Blades Company, n h o  co11- 
tentled that  the value of the logs \ m e  o111y $lDi.OS, and a(11iiitted its 
liability to the plaintiff for  this arr~ourit. 'Tlie issucs were nns\vcred as 
follows : 

1. I n  n lmt  sum, if ail>-, is Sorfo lk  Southern Railroad Company 
indebted to -1. B. IIoutzZ Anrne r :  %.312..?3, v i t h  intwest from 1 Sep- 
tembrr, 1920. 

2. I n  u h a t  sum, if any, is dcfei~tlout, Foremnn-T3latlcs 1,uniber Conl- 
psiiy, iittlcbtcd to Norfolk Southcrn Railroad C o m p a ~ i y ?  -1iisn-er: 
$197.08, without interest. 

T h e  plaintiff contended that  thcrc should bc no difference in  the 
811S\l'erS. 

Houtz recovered juilgnlcrit against the  plaintiff for $012.23, with 
interest from 1 Septcmber, 1920; and as the E'o~.eliinll-1:lntles 1,ulnbcr 
Company had paid into court for the benefit of the plaintifl $19i.O8, it 
v a s  adjudged that  the company rccoi cr its costs. The  plaixitiff appealed. 

Thompson ct? Wilson for t h e  p la in t i f .  
TV. A. Worth f o r  A. B. Houfz. 
X e e k i i l s  & XeXul lan  for the Lumber  Company .  

-Inasrs, J. T h e  plaintiff excepted to each of the following instruc- 
tions : 

1. "I instruct you that, notwithstandir~g you may find that Mr.  IIoutz 
had I ~ a d  thesr logs cut for  a purpose other than sarv~iiill logs, to wit, 
mine props, if the logs n c r e  j u ~ t  as suitable for saw logs as for mine 
props, then the fact that  Mr.  Houtz intended them for a purpose that  
would give them a higher d u e  would not bc consitlered by you, unless 
you find that  the railroad company was put on notice that  these lugs 
were mine props." 
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2 .  iiTlic r:lilroact company says tliat your aliswcr to the scco~itl issue 
should be the same as your alisvcr to the first issue, ant1 I instruct you, 
gentlcnic~n of tlie jury, tliat that  oultl be true, providetl you find that  
tlie ~ a n i ( ~  quantity of logs were & l i ~  crctl tlw Forcnian-Ulndt..: Lumbcr 
Company ah I I ~ X  rccci\ ~ '(1 by t h r  railroad C O I I ~ P ~ I I , ~  at Jlnclwys, m ~ t l  
subject to  niy i~~c t suc t ion  to you n it11 rcfercnce to tlic marliet price of 
logs and mine props. As bct~\ecl~i  the railronti company and Foremal~-  
Blatlcs L111iibcr C O I I I ~ ~ I I J - ,  1 i~ibtruet yo11 that  tlicre is 110 PI itlcl~cc from 
vliirli you cnn filid tli:~t ~hcbc. logs 1i;iti mi? r : lh~c  as niilic props, ant1 
your inquiry would he, what u c r c  tlic logs TI-orth in tlic conditioii that  
t h q  nc rc  n-hcn tlclircrctl by tlic railroad coliipally to tlic ForPnin~i-  
Blatlcs Lun~bcr  C o n ~ p a i ~ y  ? Tlicw is I I ~  evitlc~ice lic~rc from 1iic.h you 
call find that for the purposes of llic rnlue that  tlicse ~ c r e  l l ~ i i ~ e  props 
~ r i t l i  respect to this i s u c ;  but, gclitleiucn of tlie jury, JTLI nil1 consitlcr 
all ihe eridence here to tleterliii~ie n h a t  that  1 alue is." 

111 gir ing these instructions, his IIonor probably 1i:ltl i n  mind thc 
lan- applicable to consequential dnmagcs or tlic loss of profits. Epo11 
thc first issue lie pcrn~it ted colisidcration of the "l~igliei ~aluc8" of the  
logs 0111,~ in case tlic plaintiff hat1 notice that  they we-e mine props; 
nut1 up011 tlie sccontl Iic witlitlrcw fro111 the jury all eride~icc of their 
d u e  as props, and in effect confined the estimate to the market value 
of niill logs as the liniit of tlir lumhcr company's liability. This, we 
tliiuk, was prejudicial to the plaintiff. Tsue, it is 11(~111 that  in the  
absence of the tarsier's actual or constructi\-e notice thxt the  claimaut 
relies on special circumstmices for damnges additional to such as are 
the natural  and probable result of the xrong,  consequelitial damages 
cannot be recovered, whether the cauw of action be trcaLed as a breach 
of contract or as a negligent oniission to perform a public duty arising 
out of contract. S h a r p c  7>. R. R., 130 S. C., 614; Let c. R. B., 136 
N. C., 538; L e v a &  2%.  R. R., 137 5. C., 354; Decelol i~ncnt  Co. v. B. R., 
147 S. C., 504; E ' u ~ n i f z i r e  Po. c. E x p r ~ s s  Co., 148 N .  C., 85;  Copper- 
smith 7%. R. R., 154 S. C., 26;  C'ausey v. D a ~ i s ,  185 N .  C., 155. 

But, according to the evidence as we undwstand it,  the amount tliat 
may be recorered against the  plaintiff or the lumber company is not 
necessarily dependent upon the question of notice. Tliere is anotlier 
theory upon which the control-ersy 1nay turn.  Thwc  was eridelice 
tending to show that  a t  the time the sl~ipnierit was to be delivered, both 
niill logs a i d  mine props had a market ~ a l u c ,  and tliat t le  d u e  of the 
props v a s  greater than  that  of the logs; that  logs cut n multiples of 
eight and nine feet might be recut to the proper length for mine props: 
that the logs purchased by Houtz Trere cut for mine props according to 
specifications; that  the lumber company w:-:ls engageti in selling both 
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logs and props, and that  props may he cut into mill logs. There mas 
other evidencc tending to &on' tha t  mine props are  not cut under - 

eighteen feet in leugth, and tha t  the timber shipped n a s  from twelve to  
sixteen feet in length and linown as niill logs. 111 several particulars 
the evidence colicerliing these questions rvas inco~lsister~t, if not con- 
flicting. 

I t  is therefore apparent that  the jury should first find from the  evi- 
dence v l ie t l~er  the logs shipped to Houtz vc re  riiinc props or mill logs, 
and then d e t c r n h e  t l i ~ i r  n l a r k ~ t  valuc at the place of destination a t  
the time when they should liar c hc>cn dcli\cred to the purcllaser. If 
they were mine props anti, as such, had a rnarlret value when they should 
have been delivered to Houtz, delivery by mistake to the  lumber com- 
pany did not alter either their quality or their value. T h e  test is their 
value on the market. I f ,  on the other lla~id, they wcre niill logs and not 
props, neither the plaintiff nor the lumh(,r cornpmiy would be liable for 
a~lytl i ing more than the market value of such logs. I f  they ucre  suit- 
able for either purpose, the want of notice to the plaintiff or to the lum- 
ber company of probable loss arising from special circunlstunccs would 
not preclude tlle jury from consider i~~g the higher rnarket alnr. The  
issues should be considered in accordance with these pri~iciplcs, and to  
this end a new tr ial  is necessary. Of course, evidence as to the payment 
of freight charges, if any, must not be overlooked. Sutherland on Dam- 
ages ( 3  Ed.),  secs. 910, 1098; IIalc on Damages, 252 ;  H o u l a d  v. Ross, 
3 N. C., 333; Denby I ! .  l i a i r s f o n ,  8 S. C., 316; Foii~ler  I ! .  Ins .  Co., 74 
5. C., 89;  G'mbbs c. Ins. ( 'o . ,  108 x. C., 472; R a r t  v. R. E., 144 
K. C., 91. 

New trial. 

J .  11. H A T E  v. R O C K Y  AIOUXT MILLS. 

(Filed 19 September, 1923.) 

1. .appeal and Error--Instructions-Contentions-Objections and Ex- 
ceptions. 

1:xception to the itntemcnt of the contc~litions of the parties by the 
t ~ a l  jutlge in  111s chnrze to the juiy mu5t be aptly tallen before ~e rd ic t  

2. .appeal and Error - Inst~wctions - Objections and Exceptions - In- 
clcfinitencss. 

Exceptions to the cliarce of the court nil1 not he considered on appeal 
\\hen they are too general and indefinite. 

Q .  Eviclencc--Nmsuit-SegligenccJIachinery. 

E~idcnce in this c a v  that plaintiff, an employee of the defendant cot- 
ton mill conlr)an~, nnin\tructed and inexperienced, and had his hand 
4-186 
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caught and injured by a concealed belt with sharp pins therein, rapidly 
revolving in a cylinder, to carry off lint cotton, which the plaintiff was 
required to clean at certain intervals of the day: H e l d ,  sufficient to 
take the case to the jury upon the issue of defendant's actionable negli- 
gence, and to refuse defendant's motion as of nonsuit. 

APPEAL by defendant from Kel-r, J., February Term, 1923, of NASH. 
The plaintiff was an employee of the defendant, and was injured 

while cleaning out a machine known as the Garnet hard-waste machine, 
a very large machine, through which lint cotton was carried. 

The plaintiff's duties required him to clean the screens at  least twice 
a day. The machine was composed of three sections, each section con- 
taining a beater and a screen. The beater was a rapidly revolving 
cylinder, on which there were sharp pins. This caught the cotton, sepa- 
rated it, and a draft of air threw it on the screens, from which i t  passed 
into another section. These screens were operated by a belt, and the 
beater by a different belt. This was a nearly new machine, having been 
installed not more than a year before the plaintiff was injured. 

At the time of his injury the plaintiff was 58 years of age and had 
worked for the defendant about six years, but not in connection with 
this machine, which was new work to him. There was a belt-shifter 
which controlled the screen and the moving platform, imd another belt 
which controlled the beater. 

I n  order to clean the screen, the plaintiff would open a glass door, 
insart his hand and pull the waste cotton off of the screen and out of 
the machine. Before operating the machine at which he was injured, 
the plaintiff had worked in the card room. H e  knew nothing about 
operating this machine until about two months before he was injured. 
H e  testified that Moore, who was overseer and assistant superintendent 
of the mill, sent him to one Dillard Ellis, who was operating the 
machine, to take Ellis' job and send him upstairs in the mill for other 
work. The plaintiff had had no experience or instruction in  the opera- 
tion of this machine. The witness testified as to the manner in which 
he was injured: "I stopped the screens. They do not stop together. 
And then I went around and threw the beater loose, and went out and 
talked to my brother, I suppose, five or ten minutes, and then went back, 
and went to cleaning out the screens as I was told to do. I f  the waste 
gets in where it runs under the lint, it will cause the machine to burst, 
and it did burst one time. Some of the waste got caught on my fingers 
and jerked me down in it. The place where I had my hand was stopped, 
and I was doing exactly as I had been told lo do. The waste got caught 
round my fingers. I had stopped the beater before I went out to talk 
to my brother, and I had pulled the loose pulleys on both. I stopped 
i t  the way I was shown, by pulling the lever; it draws the belt on the 
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loose pulley. Then I went out to talk to my brother, who worked in 
anothrr room, and then I went back in there and went to cleaning the 
screens. can't see tlle beater at  all, and can't tell by sign or noise 
that it is running. I had not been told that when the belt was shifted 
on the loose pulley the beaters did not stop. I thought they would. 
Nobody had ever instructed me about the running, but I learned after- 
wards that it stopped or continued to run. I vas  hurt by the revolving 
of the beaters after 1 had taken every precaution as told. Two of the 
screens rolled together. The beater has shags, or nails." The witness 
further stated that he stopped both the screens and the beater by 
throwing the belt on the loose pulley, and that when he came back from 
seeing his brother five or ten minutes, he went to cleaning out the 
scrcens. The screens stopped at orice. "You clean it by running your 
hand in tlle door. When I opened the door, there was nothing in  there 
that I could see to tell that the beater was running, nor could I hear it. 
Some of the waste got caught on my hand and jerked it into the beater. 
I lost four fingers." 

The motion of the defendant for nonsuit was overruled, and the 
defendant excepted. The jury found upon the issues that the plaintiff 
was injured by the negligence of the defendant, as alleged in the com- 
plaint; that he mas not guilty of contributory negligence, and assessed 
his damages. Judgment upon the verdict, and appeal by the defendant. 

Xann ing  d Xann ing ,  Finch & Vaughan,  and 111. S .  Strickland for 
plaintiff. 

Battle d2 Window and L. V .  Bassett for defendant. 

CLARK, C. J. All the assignments of error, other than the one to the 
nonsuit, are that the several instructions given mere erroneous, in that 
"They were not justified by the allegations in the complaint and the 
evidence." These exceptions do not entitle the defendant, as its brief 
admits, to a new trial, for the reason that the exceptions to the state- 
ment by the judge of the contentions of the parties must be made before 
verdict. Besides, they are too general and indefinite. And as to the 
nonsuit, the evidence was sufficient to submit the case to the jury. 

R o  error. 
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J. T. SAWYER V. Mr. CECIL PIIITCEIARD ET ALS. 

(Filed 12  September, 1023.) 

1. Deeds and Conveyances-Contracts -Interpretation -- Intent - Evi- 
dence. 
I11 construing deeds or other written contracts, the intcwt of the parties 

is to be given effect as  esl~ressed in the inslrument by tlle language used, 
when it  is explicit in terms and plain in inrailing, which may not be 
esplained or modified by parol evidence unless it  is capable of more than 
one construction, in which event the court limy admit evidence of estrane- 
ous circumstances relevant to the inquiry and which may naturally tend 
to aid i t  to a correct conclusion of the meaning intended by the parties. 

2. Same. 
The heirs a t  law of the original owner of forty acres of land, after the 

death of his widow, took possession of twenty acres thereof \ \hicl~ had 
been assigned to her as  her dower, as  against her granter thereof n h o  sued 
to recover possession. I t  was made to apl)e:ir that tlie dt~fendants, during 
the existence of the dower interest, filed their petition 1 0  sell tlie \vliole 
of the forty-acre tract for a division, the decree directxl a sale of the 
land described in the petition, the commissioner aplmintetl to sell reported 
he had sold to the plaintiff the entire tract of forty acres, and upon 
decree conveyed to the plaintiE, the purchnser, the entire tract by metes 
and bounds, "containing forty acres, excepting, however, so much thereof 
a s  was assigned to the widow a s  her doner interest" : he ld ,  the commis- 
sioner's deed conveyed the entire forty acres to the plain1 iff as  purchaser, 
escluded only the dower interest of the widow, not the entire land on 
which it  had been allotted. 

, ~ P P E A L  by  plaintiff f r o m  C o n n o r ,  J., a t  J a n u a r y  'rerm, 1923, of 
PASQVOTANIL 

Civil action, to  recover possession of a t rac t  of l a n d  containing f o r t y  
acres, known a s  t h e  Albertson lands, fo rmer ly  owned b y  W. J. Albertson, 
deceased. 

Defendants, t h e  children a n d  heirs  a t  law of 'IV. J. Albertson, resist 
recovery of twenty acres of said lands, same being t h e  port ion former ly  
covered by  t h e  allotment of dower therein t o  t h e  widow of said W. J. 
Albcrtson and  disclaimed a s  t o  t h e  other  twenty acres. A t  close of 
plaintiff's evidence, on motion, there was judgment  of nonsuit,  a n d  
plaintiff excepted and  appealed. 

A?ydlett  & S i m p s o n  fo r  p la in t i f f .  
It'. L. S m a l l  a n d  E 'h r inghaus  & IIall for  de f endan t s .  

HOKE, J. O n  t h e  hear ing  i t  was properly m a d e  t o  appear  t h a t  t h e  
en t i re  t rac t  of f o r t y  acres was  former ly  owned by  W J. Albertson, 
deceased; t h a t  on h i s  death h i s  widow h a d  her  dower du ly  allotted i n  
said l and  and  couering twenty acres of same by metes and  bounds;  t h a t  
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the widow sold her dower interest to N. J. Williams, who occupied and 
controlled same till her death, prior to con~nlencement of present action, 
when defendants assunied possession of this twenty acres, claiming to 
ow11 same as children and heirs a t  lam of W. J. dlbertson;  tliat in 1919, 
during the existence of the dower estate, defendants filed their petition 
to sell the forty acres of land for division; a sale was ordered, and 
plaintiff purchased the land, and on confirmation of same and payment 
of purchase price, received the commissioners' deed and offered same in 
evidence, together with the  court proceedings on which same is based. 

Defeildnnts, admitting control and possession of tlie twenty acres, 
resist recovery : 

First ,  on tlie ground tliat tlie comn~issioner's deed on its face did not 
conrey or purport to conrey the twe~ i tv  acres of land corered by the  
al lotn~ent of dower. 

Seco~id, if it did, there was no agreement or intent or purpose to con- 
vey that  portion of the land, and the deed, therefore, was so drawn by 
mutual  mistake, etc. 

From a perusal of the court proceedings introduced by plaintiff, i t  
appears further that  in the petition filed by defendants for sale of their 
father's land the entire tract is  described, "and as containing forty 
acres." The  decree directs a sale of the land "described in the petition." 
The  commissioner i n  his report states tha t  he had sold the entire bound- 
ary, "containing forty acres." The  decree of confirmation recites a sale 
of the land as  described, and the deed of the commissioner conveys the 
entire tract by metes and bounds, '(containing forty acres, excepting, 
however, so much thereof as mas assigned to Xrs .  Dertie dlbertson as 
her dower interest." 

I t  is well recognized with US that  in the interpretation of deeds and 
~ ~ r i t t e n  contracts the  object is to ascertain and give effect to the intent 
of the  parties as expressed in  tlie instrument, and that  while the lan- 
guage thcrein, which is explicit in terms and plain of meaning, map not 
be explained or modified by parol eridence, yet when the written ~ o r r l s  
a re  capable of more than one construction, the court may hear eritlcnce 
of extraneous circumstances relevant to the inquiry and which will 
naturally tend to aid it to correct conclusion as to ~ i+ich  meaning was 
i ~ ~ t e n d e d .  J lonfagzr~  r .  SimpX.ins, 178 X. C., 270-273; Rank 7%. Fur- 
niture Po., 169 N. C., 180;  XcCal lum 1 ) .  XcCal lum,  167 S. C., 310; 
TripTeft I ? .  TT'illinms, 149 S. C.,  394; R. I?. v. R. R., 147 X. C., 368-382; 
X e r ~ i a m  I ? .  T'nifed States, 107 IT. S.,  437-441; Adams v. Frothingham, 
3 Mass., 352; 2d Derlin on Deeds (3d Ed.), 1523-1536; 1st Beach on 
Modern Law of Contracts, sees. 702-719. 

I n  R. R. v. R. R., supTa, i t  is held:  "The object of all rules of inter- 
pretation is to arrive at the intention of the parties as expressed in the 
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contract; and in  written contracts which permit of construction this 
intent is to be gathered from a perusal of the entire instrument; and 
while in arriving at  this intent, words are prima facie to be given their 
ordinary meaning, this rule does not obtain when the context or admis- 
sible evidence shows that another meaning was intended." 

I n  Merr iam v. United States, supra, Associate Justicc! Woods,  deliver- 
ing the opinion, said: ('It is a fundamental rule that in  the construction 
of contracts the courts may look not only to the language employed, but 
to the subject-matter and surrounding circumstances, and may avail 
themselves of the same light which the parties possessed when the con- 
tract was made." 

And in the citation to Beach the principle is stated as follows : "Where 
the language of an instrument is ambiguous and susceptible of more 
than one construction, that construction will be adopted which, in the 
light of surrounding circumstances and upon a view of ];he whole instru- 
ment, is in accordance with the apparent intent of the parties. I n  order 
to arrive at  the intention of the parties, inquiry may be made as to their 
situation at  the time the contract was entered into, and the purpose to 
be accomplished by its execution." 

Considering the commissioner's deed to plaintiff in the light of these 
principles, we think the same, as now drawn, conveys, as stated, the 
entire forty acres of land, and that the dominant and controlling words 
of the exception are the "dower interest of the widow." And if there is 
sufficient doubt of this construction, the same is put at  rest by the 
attendant circumstances appearing in the petition, dec:rees, report, etc., 
confirming the view that the entire tract is conveyed, subject only to the 
dower interest of the widow, and no more. 

This will be certified, that the judgment of nonsuit t ~ e  set aside with- 
out prejudice, and the cause further proceeded with as the parties may 
be advised. 

Reversed. 

BROCKe& SCOTT PRODUCE COMPANY AND SWIFT & COMPANY 
v. C. A. BKOCK. 

(Filed 12 September, 1923.) 

1. ActionscMbjoinder-Partie9.-Causes of Action. 
An action brought by the payee of a negotiable note, and the endorser, 

against the maker, who has defaulted in payment, alleging ownership of 
the note sued on, is not a misjoinder of causes of action or parties, but a 
single cause of action by both plaintiffs against the defendant, and a 
demurrer on that ground is bad. 
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2. Pleadings-Demurrer-Allegations of Complaint. 
Upon demurrer to a complaint, the allegations therein are taken for the 

purpose as correct and as made. 

APPEAL by defendant from C'onnor, J., at March Term, 1923, of 
PASQCOTANK. 

Civil action to recover upon a promissory note, given to Swift & 
Company by the defendant, and endorsed, or payment guaranteed, by 
Brock & Scott Produce Company. 

The defendant demurred upon the ground that there was a misjoin- 
der, both of parties and of causes of action. Demurrer overruled. 
Defendant excepted and appealed. 

R. C .  Lawrence, W .  L. Small, and Ehringhaus cC. Hall for plaintiffs. 
Aydlett cC. Simpson for defendant. 

STACY, J. On 1 May, 1922, the defendant gave to Swift 8: Company 
a sixty-day note for $380 in payment for certain commercial fertilizers 
which he had purchased from said Swift 8: Company through its agent, 
Brock 8: Scott Produce Company. This note was endorsed, or payment 
guaranteed, by Brock & Scott Produce Company. The present action is 
to enforce collection of said note, default having been made in the pay- 
ment of same at maturity and after demand. 

The basis of the defendant's demurrer is that there is a misjoindcr, 
both of parties plaintiff and of causes of action, and for this position 
he relies upon the cases of Shore v. Holt, 185 K. C., 312; Roberts v. 
Mfg. Co., 181 N .  C., 204; Thigpen v.  Cotton llli17s, 151 N.  C., 97, and 
others to like effect. But the plaintiffs have set up and alleged in their 
complaint a single cause of action, rather than two separate causes, as 
interpreted by the defendant. I t  is not alleged that Brock 85 Scott Pro- 
duce Company has paid any part of said note, and, therefore, it is 
entitled to recover of defendant as a guarantor who has been required 
to pay, separately and distinct from the right of Swift & Company, the 
payee, to enforce collection, but the allegation of the complaint is that 
both plaintiffs are the owners of said note, and that the same is now 
due and unpaid. 

For the purpose of a demurrer, the allegations contained in the pre- 
ceding pleadings are to be taken as correct and as made. Davies v. 
Blornberg, 155 X. C.,  496; Sandlin v. Wilmington, 185 N.  C., 257. We 
think the demurrer in the instant case was properly orerruled. 

Affirmed. 
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Xi. L. W I L S O N  v. SUNC'REST LUBIHER CORII'AKT. 

(Filed 12  September, 1923.) 

1. Appeal and Errol.--Harmless Error-Sew Trials. 
For a new trial to be granted on appeal, i t  must not only appear that  

error has been committed on the trial in the Superior Court, but that it  
was material ant1 l~rejudicial, amounting to a denial of some substantial 
right of the appellant. 

2. Sanie-Negli-nce-E~nplo~r and EmployeeMaster and S e r v a n t  
Safe Appliances. 

The plaintiff, while engaged in the course of his einyloyment of the 
defendant lumber compnriy, fell to his in.iury from a tree he had been 
climbing under the instruction of the defendant's foreman and supcrin- 
tendent, 17hile putting up, taking down, etc., skidder lines, or overhead 
cables, used in connecting with skidding logs out of the woods, and 
alleged negligence of the defeudant in failing to provide him ~ i t h  a 
proper small wire cable, an end of nhich was permanently fastened into 
a ring on his belt, the other, passing arouiid the tree, run through a 
ring on the opposite side of the belt and twisted around and fastened, 
so as  to hold the plaintiff in the tree while engaged a t  his work: Held. 
testimony of non-esperts that  the wire cable furnished was unsuitable 
and improper for the work was erroneously admitted, but constituted 
harmless error, there being no serious contest a s  to defendant's liability 
on all the evidence. 

APPEAL by  defendants  f r o m  E'erguson, J., a t  J a n u a r j  Term,  1923, of 
HAYWOOD. 

Civil action to  recover damages f o r  a n  alleged n e g l i g ~ ~ n t  in jury .  
Upon  denial  of liability and  issues j o i n ~ d ,  there  was  a verdict and  

judgment  i n  favor  of t h e  plaintiff.  Defendants  appealed, assigning 
errors. 

M o r g a n  & IVard and S m a f h e r s  & Robinson for plairltiff. 
A l l e y  & Al ley  for defendants .  

. STACY, J. Plaintiff was employed by t h e  Suncrest  Lumber  Company 
a s  a "skidder rigger," and  i t  was h i s  d u t y  t o  p u t  up ,  t ake  down, repa i r  
and  remove skidder lines, o r  overhead cables, used i n  skidding logs out  
of t h e  woods, whenever instructed t o  d o  so by h i s  fo reman a n d  superin- 
tendent, B u r t  Evans .  O n  9 August,  1921, while engaged i n  t h e  dis- 
charge of h i s  duties, t h e  plaintiff was serionsly in jured  by  fal l ing f r o m  
t h e  top  of a t ree  t o  t h e  ground,  a distance of about  35 feet. F o r  t h e  
purpose of c l imbing u p  a n d  down t h e  trees, which h e  was required t o  
do i n  t h e  discharge of his  duties, plaintiff was furnishetl wi th  climbers, 
o r  spurs, f o r  h i s  feet, together wi th  a leather  belt t o  go a round  his  body, 
a n d  a small  wi re  cable, one end of which was permanently fastened in to  
a r ing  o n  h i s  belt, a n d  t h e  other, a f te r  going a round  t h e  tree, was  t o  be 
r u n  th rough  a r ing  on t h e  opposite side of the  belt nnrl twisted  round 
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and fastened, so as to hold the plaintiff while he was thus engaged at 
his TI-ork. I t  is alleged that this small wire cable m$s unsuited and 
unsafe for the kind of work plaintiff was doing, and that it came loose 
while he was working in a tree, through no fault of his, causing him to 
fall to thc ground, and from which he sustained serious and permanent 
injuries. 

At least two witnesses were permitted to testify that this wire cable 
was an unsafe and unsuitable appliance, the following questions having 
been asked and answered, over objection of the defendants: 

"Q. I wish you would state whether or not a mire cable, nine-six- 
teenths of an inch, six strands, without hooks in either end, would be a 
proper and suitahle or safe attachment to be used in going around the 
tree and attaching in the safety belt. (Defendants object; orerruled; 
exception.) 

"A. No, sir. (Motion to strike out; overruled; exception.) 
"Q. Xow, Mr. Taffer, I'll ask you, basing your arisu7er on your long 

experiences in this kind of work, if a wire cable like Wilson was using 
there on that occasion, if it wasn't a very unsafe and unsuitable appli- 
ance for that purpose? (Defendants object; overruled; exception.) 

"A. I t  wasn't if a man had to untie it to come down. 
"Q. I f  he had to untie it to come down, it would be unsafe? 
"A. I t  would not be safe." (Motion to strike out; overruled; excep- 

tion.) 
The admission of this evidence, in the manner and form in which it 

was offered, is in direct conflict with the decisiolls of Marshall c. Tel. 
Co., 181 N .  C., 292; Kerner v. R. R., 170 hi. C., 97; Xarks v. Cotton 
Mills, 136 N. C., 287; Raynor v. R. R., 129 N. C., 195; Phifer v. R. R., 
122 N. C., 940; and we should be constrained to hold it for re~~ersible 
error if it were not for the fact that upon the instant record i t  appears 
to be harmless. There is no evidence tending to show that such a cable 
was generally used and approved by others engaged in similar work, 
nor that i t  was such an implement as a reasonably prudent master 
would have furnished his servant, under the circumstances here dis- 
closed. Indeed, the defendant's own testimony is just to the contrary. 
Upon all the evidence, there seems to be no serious contest on the ques- 
tion of liability. Verdicts and judgments are not to be set aside for 
harmless error, or for mere error and no more. To accomplish this 
result, it must be made to appear not only that the ruling complained of 
is erroneous, but also that it is material and prejudicial, amounting to 
a denial of some substantial right. I n  re Ross, 182 K. C., 477; Burris v. 
Lifaker, 181 N .  C., 376. 

After a careful consideration of the whole record, we hare found no 
reversible error; and this will be certified. 

No error. 
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H O I X E S  'g: DAWSON V. EAST CAROLIR'A RAILWAY ET AL. 

(Filed 19 September, 1923.) 

1. Carriers-Railroads-Bills of Lading-Contracts-Torlts-Penalties. 
The liability of a common carrier for loss of shipment is not confined to 
the carrier's obligation resting under its contract of carriage, or bill of 
lading, for, aside therefrom, the law, in its policy, chmges the carrier 
with the loss of property in tort entrusted to i t  for tranrqortation. 

2. Same. 
h verdict will be interpreted and allowed significance by proper refer- 

ence to the pleadings, the evidence and the charge of the court, and 
where one of the issues in an action against the carrier fails to inquire 
upon the question of negligence and i t  properly appears, under the prin- 
ciple stated, that the action was founded in tort, the issue will be con- 
strued accordingly. 

3. Carriers-Railroads-Bills of Lading-Contracts-Damage+Torts- 
Notice. 

In an action against the carrier, founded on the contract of carriage 
of a n  interstate shipment, for damages for the loss of a shipment, the 
claimant must file his written demand with the proper carrier within 
four months after a reasonable time wherein the goods should have been 
delivered; but where the action is for negligence arising in tort, notice 
or demand upon the carrier, in accordance with the contract of carriage, 
is not necessary to a recovery. 

4. Same-Commwe-InterstaeFederal Law. 
The parties to a contract of carriage between the rarriers and con- 

signor may agree upon a shorter period in which action may be brought 
than that allowed by the general statute of limitations, in the absence 
of any unusual or extraordinary circumstance, and a stipulation in an 
interstate bill of lading that action must be commenced within two years 
and a day after a reasonable time has elapsed after the loss of a ship- 
ment is held valid, and where the shipment is interstate, the Federal law 
will control. 

5. Carriers-Railroads-Bills of L a d i n e s e p a r a t e  Shipments--Tort- 
Actions. 

Where there are  separate shipments of baled cotton by the same com- 
mon carrier from the same consignor, the delay of a part of each of these 
shipments constituted a separate and distinct cause of action, and re- 
covery may be had only a s  to the bales of cotton that  the carrier has 
unreasonably and negligently delayed. 

6. Carriers-Bills of Lading-Contracts-Interpretation. 
The stipulations of an interstate bill of lading as  to the time demand 

for damages for loss shall be made upon the carrier are  interpreted not 
only with reference to the language therein used, but also with regard 
to the law bearing on the subject of contracts. 

APPEALS by plaintiffs and defendants from Kerr, J., at June Term, 
1923, of EDQECOMBE. 
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Civil action to recover for the loss of one bale of cotton and for delay 
in  delivering nine others. 

Upon denial of liability, and issues joined, the jury returned the 
following verdict : 

"1. Did the defendant, the East Carolina Railway, receive from the 
plaintiff ten bales of cotton referred to in the complaint and contract 
to carry the same from Macclesfield, N. C., to the consignee in Norfolk, 
Va., on a through bill of lading as alleged? Answer: 'Yes.' 

"2. Did the defendants fail to transport and deliver one bale of said 
cotton on shipment of 22 November, 1919, in accordance with the terms 
of the bill of lading? Answer: 'Yes.' 

"3. Did the defendants negligently delay the delivery of nine bales 
of said cotton as alleged in  the complaint? Answer : 'Yes.' 

"4. Did the loss occur on the East Carolina Railway? Answer: 
'Yes.' 

"5 .  Did the loss occur on the Atlantic Coast Line Railroad? Answer : 
'NO.' 

"6. What damage, if any, is plaintiff entitled to recover for loss of 
said one bale of cotton ? Answer : '$194.94.' 

"7. What damage, if any, is plaintiff entitled to recover for damages 
sustained in the delay in  shipment of nine bales of cotton? Answer: 
'$998.13.' 

"8. When was the claim for said cotton filed with the delivering 
carrier ? Answer : '15 May, 1920.' 

"9. When was the action to recover said loss begun? Answer: '27 
February, 1922.' 

"10. Did the Coast Line Railroad have a custom and agreement with 
the consignees of cotton at  Norfolk, Va., that claims for loss should 
not be filed until the end of the cotton season in order that it might 
make delivery ? Answer : 'Yes.' " 

Judgment for $998.13 rendered in favor of plaintiffs, from which 
defendants appealed. Plaintiffs' motion for the further sum of $194.94 
to cover the one lost bale denied for the reason that written claim was 
not filed therefor within four months after a reasonable time for de- 
livery. From the denial of judgment in  accordance with this motion, 
plaintiffs appealed. 

W .  0. H o w a r d  for plaintif fs.  
J o h n  L. Br idgers  for defendants .  

STACY, J. This action is to recover damages for the loss of one bale 
of cotton and for delay in  shipping and delivering nine others. 

On 22 November, 1919, J. T. Winstead, one of the plaintiffs, shipped 
to Holmes & Dawson at Norfolk, Va., nine bales of cotton, delivering 
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same to defendant, East Carolina Railway, at  Macclesfield, N. C., and 
taking therefor a through bill of lading containing the following stipu- 
lation : 

"Claims for loss, damage or delay must be made in writing to the 
carrier at  the point of delivery or at the point of origin within four 
months after delivery of the property, or, in case of failure to make 
delivery, then within four months after a reasonable time for delivery 
has elapsed. Unless claims are so made the carrier shall not be liable.'' 

There was no provision in  this bill of lading as to mhen suit should 
be brought for any breach of the contract, hence the three years statute 
of limitations would apply. 

I t  is agreed that ten days was a reasonable time within which this 
shipment should have been delivered. Seren of these nine bales mere 
delivered within a reasonable time; one of the value of $194.94 was 
lost and never delivered; the ninth and last bale of this shipment was 
delivered on 29 September, 1920, more than eleven months after ship- 
ment was made. 

Written claim was filed with the Atlantic Coast L ~ n e  at Xorfolk, 
Va., on 15 May, 1920, for the loss of the two bales of cctton out of this 
shipment. On 9 November, 1920, after one of these bales had been 
delivered, 29 September, 1920, the plaintiffs filed an amended claim 
crediting the defendants with the value of the bale delivered. 

Plaintiffs, Holmes &. Dawson, of Korfolk, Va., had an agreement with 
the delivering carrier, Atlantic Coast Line Railroad Company, that 
claims for loss, damage or delay should not lw made until the end of the 
cotton season, and, for this reason, plaintiffs delayed until 15 May, 
1920, to file claim for loss on said shipment. This ~greement,  it is 
alleged, was made for the benefit of the delivering carrier; and there- 
fore, according to plaintiffs' contention, the defendants are now estopped 
to assert that notice of claim was not filed within the requisite time. 
Without expressing any opinion on this point, we think there is another 
ground upon which the plaintiffs are entitled to recover. But see 
Rogers v. R. R., post, 86. 

The jury has found that the one bale of this shipment, delivered on 
29 September, 1920, was delayed in transit by the negligence of the 
defendants. This bale is included in the nine mentioned in the third 
issue. The lost bale is covered by the second issue. True, in the second 
issue the word '(negligently" does not appear, but it is alleged in the 
complaint "that by reason of the negligent, failure of the defendants 
to deliver the bales of cotton within a reasonable time as required by 
law, and the negligent failure to deliver the one bale as alleged, the 
plaintiffs have been damaged," etc. And it is stated in the record that 
his Honor properly instructed the jury as to the law arising on the evi- 
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deilce. From the evidence there is a presumption of negligence (Gal- 
veston, etc. R. R. Co. v. Wallace, 223 I?. s., 481)) and this is entirely un- 
rehuttecl. The case was tried upon the testimony offered by the plain- 
tiffs. the defeildants introducing none. " 

The liability of a cominoli carrier does not rest in  contract alone, 
but the la117 imposes a liability also. This latter exists outside of the 
contract of carriage. I t  has its foundation in the policy of the law and 
upon this legal obligation the carrier is charged with the loss of prop- 
erty e~~trustetl  to it for transportation. Xei-I-itt v. Earle, 29 X. Y., 1 2 2 ;  
Peanut Co. 1 1 .  K .  R., 155 S. C., 148, and cases cited; 4 Elliott on Rail- 
roads. sec. 1454. 

It is n recognized principle with us, in our liberal system of pro- 
cdure ,  that a rerdict may be interpreted and allowed significance by 
proper reference to the pleadings, the evidence a i d  the charge of the 
court. Rrynolds 2 ' .  Erpress C'o., 172 AT. C., 487; Kclnnan 11.  Assad, 182 
N. C.) 77. 

Appl~-ing this principle to the facts of the instant record, we think 
the action. wit11 respect to the lost bale of cotton. as well as the nine 
bales de la~ed  in transit, should be construed as an action in tort based 
on the alleged negligence of the defendants. 

Where this is the case, in suits brought for loss or damage in transit 
of an interstate shipment caused by the carelessness or ne'glkcnce of the 
carrier, no notice of claim nor filing of claim is required as a condition 
precedent to recoyery. Xorris v. Express Co., 153 N. C., 147; Xann  v. 
Transportation Co., 176 N. C., 105; Mfg. Go. v. C. and 0. Ry. Co., 115 
S. E. (W. Va.),  877. The pertinent provisions of the "Cummins Act," 
approved 4 Xarch, 1915, arc as follows: "Provided further that it shall 
be unlawful for any such common carrier to provide by rule, contract, 
regulation or otherwise a shorter period for giving notice of claims than 
ninety days and for the filing of claims for a shorter period than four 
months, and for the institution of suits than two years : Provided, how- 
ever, that if the loss, damage or injury conlplained of was due to delay 
or damage while being loaded or unloaded; or damaged in transit by 
carelessness or negligence, then no notice of claim nor filing of claim 
shall be required as a condition precedent to recovery." 

I n  the provisions of the act preceding the prorisos (set out in full 
in M a m  21. lTranspo?-tation Co., supra) the carrier, on receiving prop- 
erty for an interstate shipn~ent, is required to issue a receipt or bill of 
lading therefor and is made "liable to the lawful holder thereof for any 
loss, damage, or injury to such property caused by it or by any common 
carrier to which such property may be delivered," etc. 

Reading the second proviso above quoted, in connection with the lan- 
guage contained in the preceding provisions of the act, we think it is 
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HOIAIES t7. It. It. 

apparent that if the loss, damage, or injury complained of be due to 
delay in the delivery of such property, or if the property is damaged 
&ile being loaded or unloaded, or is damaged in  transit by the care- 
lessness or negligence of the defendant, then no notice of claim nor 
filing of claim is required as a condition precedent to recovery. Gillette 
Safety Razor CO. v.  Davis, 278 Fed., 864; Hailey v. Oregon Short Line 
R. R. Co., 253 Fed., 569. 

With the record affording a presumption of negligence, and nothing 
to explain or to rebut it, we think the plaintiffs' claim for the loss of 
the one bale of cotton should be held to rome within the terms of the 
statute, which deprives the defendants of any defense arising from the 
failure of plaintiff's to give notice of claim. 

From the foregoing it follows that plaintiffs are entitled to jndgment 
on the sixth issue in accordance with the jury's answer. 

I t  also follows, from what is said above, that plaintiffs are entitled 
to recover for the loss sustained by reason of the delay of more than 
eleven months in delivering one of the bales of cotton contained in this 
shipment of 22 November, 1919. 

But the remaining eight bales which go to make up the total of nine 
bales delayed in transit, and covered by the third issue, were shipped 
under different bills of lading. Hence they must be considered with 
reference to other provisions. 

On 4 November, 1919, Winstead shipped to Holmes & Dawson fifteen 
bales of cotton; on 19 November, 1919, he shipped five bales more; and 
again on 16 January, 1920, he shipped two bales. A11 these shipments 
were made from Macclesfield, N. C., to Norfolk, Va. I t  is agreed that 
ten days was a reasonable time within which each of these shipments 
should have been made. Fourteen bales of the shipment made on 4 
November, 1919, were delivered within a reasonable time, while one 
bale of this shipment was not delivered until 20 August, 1920. The 
five bales shipped on 19 November, 1919, were not delivered until 26 
September, 1920; and the two bales shipped on 16 January, 1920, were 
not delivered until 28 September, 1920. Written claiin was filed with 
the Atlantic Coast Line at Norfolk, Va., on 15 May, 1920, for the loss 
of said cotton, and changed from claim for loss to claim for delay after 
actual delivery was made. This suit, as stated above, was instituted 
on 27 February, 1922. 

Each of the three bills of lading covering the last-mentioned ship- 
ments contained the following stipulation in regard to time for bringing 
suit: "Suits for loss, damage or delay shall be instituted only within 
two years and one day after delivery of the property, or, in case of 
failure to make delivery, then within two years and one day after a 
reasonable time for delivery has elapsed." 
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I t  i s  established by the clear weight of authority that the parties to 
a contract of shipment may fix a given time, shorter than that allowed 
by the general statute of limitations, within which suit for breach of the 
contract shall be brought, and, in  the absence of any unusual or ex- 
traordinary circumstance, such a stipulation, if reasonable, will be 
enforced. Thigpen v. R. R., 184 N. C., 33, and cases cited. 

This being a contract for an interstate shipment, the reasonableness 
of the stipulation is to be determined by the Federal law. Adams Ex- 
press Co. v. Croninger, 226 U .  S., 491. I n  two cases recently decided 
the United States Supreme Court has upheld the validity of similar 
provisions requiring suits to be brought within six months-a much 
shorter time than that mentioned in the present contract. Texas and 
P. R. R. Co. v. Leatherwood, 250 LT. S., 478, and Jlissouri K. and T .  
R. R. Co. v. Harriman, 227 U .  S., 657. I n  the last case just cited it was 
said: "Such limitations in bills of lading are very customary and have 
been upheld in a multitude of cases," citing a number of authorities. 

From the foregoing i t  follows that the stipulation here in question, 
limiting the time within which suit may be brought to two years and 
a day, is reasonable and valid. 

But plaintiffs say that this suit was brought within two years and 
one day after delivery of the property. Actual delivery was made in  
August and September, 1920, and suit was instituted 27 February, 
1922. The cotton should have been delivered within ten davs-a rea- 
sonable time-from date of shipment. This was required by the con- 
tract. 

I n  Georgia F. and A. R. Co. v. Blish Nil l ing Co., 241 U. S., 190, 60 
L. Ed., 948, i t  is said that the word "delivery" as here used "must mean 
delivery as required by the contract, and the terms of the stipulation 
are comprehensive-fully adequate in their literal and natural meaning 
to cover all cases where the delivery has not been made as required." 
See, also, Z f g .  Co. v. C.  and 0. By. Co. (decided in 1923), 115 S. E. 
(TV. Va.), 877; Kahn  z.. Amer. Ry. Express Co., 106 S .  E.  (TV. Va.),  
126. 

I n  the light of this authoritative interpretation, we think the pro- 
vision now under consideration must be held to mean that suits for loss, 
damage or delay shall be instituted only within two years and one day 
after delivery of the property, when delirered within a reasonahle time, 
or, in case of failure to make delivery within a reasonable time, then 
d h i n  two years and one day after a reasonable time has elapsed. With- 
out regard to the contract of carriage, when a common carrier takes into 
its possession goods for transportation, the law imposes upon the carrier 
the duty (1)  to transport said goods safely, and (2)  to deliver them 
within a reasonable time. Therefore the stipulation inserted in each 
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of the instant bills of lading should be interpreted, not only with refer- 
ence to the  language used, but also with regard to  the law bearing on the 
subject of the contracts. 

I t  follows tha t  plaintiffs a re  not entitled to recover the last three 
shipments, involving the eight bales i n  question, as suit thcrcfor was 
not brought within the time limited in e:~ch of the s e n d  contracts. 
T h e  delay of a par t  of each of thesc shiplne~its, i n  reality, constituted 
three separate and distinct causes of action; and, as  p1,iintiffs h a r e  lost 
their rights i n  respect to these causes of action, recorery for the eight 
bales in question must be denied. There d l  be a new  rial to ascertain 
the loss sustained by reason of the olle delayed bale in  the shipment of 
22 November, 1919. 

On  plaintiffs' appeal, error. 
On defendants' appeal, new trial. 

(Filed 10 September, 1023.) 

Railroads - Pleadings - Allegations--Segligence-Dem11rl.er-Employer 
and Employe-Master and Servant. 

In order to recover damages in an action against a railroad company, 
there must be a breach of some duty owed by the dcfentlant to the plain- 
tiff, contractual or otherwise; and a demurrer to the c~~mplaint is prop- 
erly sustained that alleges, in effect, that the foreman look a motor car 
of defendant and carried the plaintiff n distance on its track nt plain- 
tiff's request and sole personal c o n ~ c n i ~ n c ~ .  mid that plail~tib was in- 
jured by an automobile cros4ng thc railroad track and colliding with 
the car on which he was thus riding. 

APPEAL by plaintiff from l i e r r ,  J., at  April  Term, 1923, of WAW- 
IKGTOX. 

This  is a civil action for damages, brought by plaintif! against United 
States Railroad Administratioli; ITT. CT. M t ~ l d o o ,  Dirc~:tor General of 
Railroads; Atlantic Coast Line Railroad;  lTnitec1 S t~ l t t  s Railroad Ad- 
ministration, W. D. Hines, 1)irector General of R.~ilrontls;  Atlantic 
Coast Line Railroad, Jno.  Barton Payne, :lgellt of tlit President and 
Atlantic Coast Line Railroad Company, a corporatioii 

F o r  a proper understanding of the case, the allcgatioi~s of paragraph 
twp of the alncnded complaint a re  set forth in  fu l l :  

"That during the month of Xowmhrr ,  1918, this p la in t i f f  17-as in the  
employ of the defendant, and by r i r tuc  of sucll c~~ipli~ylncil t  had the 
riglit and pririlege of riding upon the defendant's trains, motor cars 
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and any and all of the same for the purpose of going to and from rari- 
ous points upon the said line of railroad, either while engaged in the 
discharge of the duties of his employment or while attending to his 
own personal affairs; that during the month of November, as afore- 

'said, to wit, on November, 1915, the plaintiff, having fully dis- 
charged the duties of his employment in laying certain cross-ties along 
the track at  or near the defendant's station a t  narden, N. C., and 
having thereafter, at  his own request, been ?ransported to Plymouth 
by the defendant company upon one of its motor cars, for purposes 
purely personal to hirnsdf, to wit, rcgistcring for the draft, and while 
being transported upon said motor car back from the t o ~ m  of Plymouth, 
and d i l e  said motor car was t ra~e l ing  at n very low rate of speed, and 
when said motor car had reached a point ~vhcre said railroad track is 
crossed by the main public road leading from Plymouth, North Caro- 
lina, to Nackrys, North C.arolina, a point in the suburbs of the town 
of Plymouth, or thereabouts, said motor car was struck by an auto- 
mobile moving along tlie said county road, and said motor car was 
wrecked, and this plaintiff severely a i d  pcrrl~anentlp injured, as here- 
inafter set out." 

The allegations in the third paragraph of the amended complaint 
set forth in detail the alleged negligence of tlie defendant in reference - - - 
to the Atlantic Coast Line Railroad track and its approaches crossing 
a public highway where the injury conlplai~icd of occurred. I n  the 
decision of this case it will not be necessary to consider the allegations 
in this paragraph. 

The evidence of plaintiff was that in 1918 he was working for the 
Atlantic Coast Line. H e  had been employed by them ten or eleven 
gears. On the day he ~vas  hurt he had been working at Darden. R. U. 
Roberson was foreman in charge. Plaintiff and others were putting 
out cross-ties along the track. Later he had to go to Plymouth to fill 
out his questionnaire. The foreman Roberson took him to P l m o u t h  
to fill out the questionnaire. H e  had ridden on the motor car for some 
time; it lyas usual and customary for section men to ride on the motor 
car. H e  and Roberson left at the dinner hour to go to Plymouth. H e  
filled out the questionnaire and started bnck to Darden about 2 :80 in 
the afternoon, and was injured about 3 p. m. on his return. They were 
not going fast. When the motor car reached the public highway which 
crosses the railroad track i t  was struck by an automobile traveling 
along the public h i g h ~ ~ a y  which cross~d the track at  the place where 
he Tvas injured. Roberson was running the motor car, and it was run 
by gasoline. Plaintiff gave the extent of his illjuries and stated that 
defendant sent him to a hospital at  Rocky Mount and also to see a 
specialist in Richmond and paid his expenses. 
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II'. I,. 1Vhitley for plaintif. 
F. S. Spmil l ,  Zeb  Valtce Sornlan and F .  8. Spruill, Jr., for defend- 

ant .  

CLARRSOS, J. The defendant, a t  the close of the (evidence, moved 
for judgment as of nonsuit, which the  court granted, and the plaintiff 
excepted and appealed to this Court. 

The  evidence in a case0of nonsuit is taken in  a light most f a ~ o r a b l e  
to plaintiff. T h e  facts sllom tliat the plaintiff was working for tlie 
defendants as a section hand, under the foreman Roberson. H e  and 
Robersoii "knocked off" a t  the dinner hour. Roberson took him to 
Plymouth, a t  his request, on a purely p e r s o d  errand to h a r e  his "ques- 
tioriliaire" filled out. I t  was an  act of accominodatic~n and gratuity 
on the par t  of Roberson to  help one ~ d i o  v a s  working u l d e r  him. They 
quit work a t  dinner time, and when the  in jury  occuried the plaintiff 
was not doing v o r k  or labor of his ordinary calling for the  conlpany. 
They took the company's motor car and started back, after the 2 :20 
o'clock p. m. t ra in  had come to P ly~nou th ,  and he was hur t  about 3 
o'clock p. m. on his  return, not by the  railroad but by an  automobile 
running into the motor car where the  public highway crossed the rail- 
road track. I t  was usual and customaG for section men to ride on the 
motor car, but in this instance i t  was a t r ip  not on the company's busi- 
ness. T h e  plaintiff was seriously hurt ,  and from the rezord it is  to  the 
credit of the defendant tliat it  acted hulnaaely and ga re  the plaintiff 
medical and hospital aid and paid tlie expenses. 

From the facts we can see no duty that  defendant owed to the plain- 
tiff that  i t  failed to discharge. I t  was a kindly, gratuitclus and friendly 
act that  one man was showing to another by borrowing the  defenclnnt's 
motor car, and tlie use of its track, to do a nc i~hbor lv  act. KOTV shall - 
the tlefcndaiit respond in dtuii:iges? VTe cannot so hold. T h e  forernan 
was not acting a t  the time in the scope of his employment. I Ie  v a s  
not about his master's business, but doing a kindly genwous act on his 
own responsilsility. The  accident was unfortunate and deplorable, but 
we cannot cliarge negligence and duty to t h e  defendants. 

I n  'IT77.iglrt 1 % .  R. I?., 122 N. P., 832, J l o n f q o m c r y ,  J., says: "The 
plaintiff was a rcctio~i master in the cinploj~nent of the defendant, and 
slept sometimes a t  Crumberrv, the northern terminus of the  road. somc- 
times a t  Jackson, tllc southern terminus, and sometim2s a t  lfolvficld, 
an  internlcdiate statioli. After his day's work v a s  over he weat to liis 
sleeping place on a hand-car or 011 tlie dcfendant's train, as suited his 
convenience. On the night when tlie plainfiff was injured he and the 
laborers working undw him, har ing  left off vo rk  for tlie (lay, with a 
light for a signal on the side of the railroad, were waiting for tlie train 
oil its way to Gumberry. All were taken on, the plai itiff getting on 
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the crlgi~re, and the hands on the flat cars loaded with logs. n'o fares 
at any time verc  rcceired or expected from the plaintiff. These facts 
do not, in our opinion, constitute the plaintiff a passenger on the train.  
H e  i n ~ a r i a b l y  used the hand-car, or the train of the  company, to aid 
him in  thc prosecution of his work. T h e  act of going to and frorn his  
TI-ork in the manner pointed out, although for the  benefit of the plain- 
tiff, conilects him ~ i t h  the s e r ~ i c e  of the company, although lie was not 
a r f ~ u l i y  engaged in the work for which IIC was employed a t  the  time 
of his injury. I f  tllere had been a contract bc twxn  the  plaintiff arid 
the company that  the plaintiff should be carried to and from his work 
to his sleeping place, then certainly the plaintiff nould  h a r e  been in- 
jurcd ~~-1lile engaged in thc sen ice  for which he lms  employed." 

R o b c m o n  P .  (r'rwrzliv,f Lunzhcr C'o., 154 1. C., 328, is  not in conflict 
with our prescLnt position, for  in that  rase t l ~ e r c  was such a custom as 
to afford inference of contractual relation bet~vcen plaintiff and de- 
f e d a n t  and that  plaintiff x i s  in the course of his cn~ploynent .  I11 the 
instant case it Tvas a personal, sirlgle act of accommodation-no con- 
tractual relation-no custom by n-11ich a contractual relation could be 
inferred-hut the  section foreman on a single occasion, for a single 
purpose, accommodated one who was ~vorking with him, on an  errand 
that  p r h a p s  plaintiff r ~ o u l d  never h a r e  to go on again. Sce, also, fi'illis 
T .  R. R., 120 N. C., .508; N i f c h c l l  c. R. I?., 176 X. C., 645. 

Whcre plaintiff, when injured by the explosion of an engirle, was 
ridiirg on a freight train by permission of the conductor, and there 
wps no e ~ i d c n r e  of minton or wil lfulinjury,  plaintiff could not recover. 
T"assoi- 7,. R. B., 142 K. C., 68. 

"I t  is  c~ - i ( l~ r r t  that  the liability of the carrier for injuries to pas- 
senger.. is different frorn that  of an cinployer with reference to injurics 
to en~l)lorecs in its se~s~ice .  Therefore the rules of a carrier's liabilitv 

& c 

as to passengers do not apply to  employees in the operation of the cars 
or othcr whicles in wltich passengers a re  being transported. Employres 
~ l l o  arc  bcing carried back and forth to and frorn their work, w h ~ t h e r  
on c o i l ~ t ~ u c t i o ~ r  trains or passenger trains, and although they h a r e  no 
connertion ~13th  the operation of the train and are  carried outside of 
thr  hours of c n ~ p l o y m ~ n t  for which they are paid, without the pq7nlcnt 
of fare, are geiierally not to be considwed as passengers; a r ~ d  this is 
also true of an  enip loy~e d i o  1-oluntarily rides on a t ra in  to his 
work, ~ r i t h o u t  p:t~-rnent of fare, and n ithout any arrangement in regard 
tlierrto with ?he company, or  of employees who borrow a car arid 
engine without the company's consent for their own purposes." 10 
C. J., see. 1054, p. 632; 33 Cyc., p. Slf. 

The cowt  below made no error in rendering judgment of nonsuit. 
Affirmed. 
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PBlST -4SD LEAD WORIiS v. B. F. SPRUILL. 

(Filed 19 September, 1923.) 

1. Seller and P u r c h a s e ~ V e n d o r  and Purchaser-Warranty-Right of 
Inspection-Carriers-Railroads. 

Where one purchases goods upon the representation and warranty a s  
to quality by the seller's agent, to be shil~ped from a di:jtant point, with- 
out express agreement as  to the time the purchaser may take for inspec- 
tion, the law gives him a reasonable time after the goods have reached 
their destination for that  purpose, and he may reject them ~r i thout  lia- 
bility if they should not be as  warranted. 

2. Sam+Title--Delivery to Carrier. 
Where the law gives the purchaser a reasonable time to inspect goods 

received by common carriage after they reach destinatiol, delivery to the 
carrier is not constructire delivery to the consignee in the sense to 
deprive him of his right of inspection uiider the seller's warranty of 
quality. 

8. Same-Instructions-Directing Vei-dictAppeal and Elrror. 
The seller's agent warranted to the purchaser that tlie paiiit he was 

selling was fireproof and would be shipped in metal drums, and not in 
wooc1e11 barrels, which were improper for the ~ ~ u l p o s ~ ,  the uurchaser 
refused tlie shipment and payment therefor, and the action is to recover 
tlie purcllase price: Held,  a warranty of quality; and i t  was error for 
the trial judge to reject evidence offered to show t h l t  paint exactly 
similar and sold by the same agent to others failed to come up to the 
guarantee that the article was fireproof; and that  a directioii of a verdict 
for the plaintiff was reversible error. 

4. Sam+Fraud-DoceitEvidencle--Questions for Jury. 
And upon the evidence in this case tending to show that  the agent's 

representations as  to quality were knowingly false and fraudulent, and 
induced the defendant to ~urcl iase,  the cafe in that  respect also should 
hare been submitted to the jury. 

APPEAL by  defendant  f r o m  Rerr, J., a t  J a n u a r y  Y'erm, 1923, of 
WAS L H I K G T O N .  

Plaintiff complained a n d  offered evidence tending t o  !;how tha t ,  pur-  
s u m t  t o  contract  of sale, t h e  S t a n d a r d  P a i n t  a n d  Lead Works,  of a n d  
f r o m  Qleveland, Ohio, shipped t o  defendant  a t  Roper ,  X. C., f o u r  bar-  
rels of l iquid roofing cement, containing 240 gallons, a t  $1.15 per  gal- 
lon-$276. T h a t  tlie cenient was not shipped m steel drums,  t h e  usual  
metliod, but being unable a t  t l ie t i m e  t o  procure t h e  sieel d rums ,  t h e  
order  was shipped i n  wooden barrels,  t h e  difference i n  pr ice o r  value 
between them being about  $10 per  bar re l  o r  $40. T h a t  'said shipment  
reached Roper ,  N. C., i n  d u e  course of shipment ,  a n d  defendant  de- 
clined t o  receive o r  p a y  f o r  same on ground  t h a t  t h e  pa in t  was  not i n  
compliance wi th  t h e  contract.  
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There was allegation with evidence of defendant permitting the in- 
ference that the paint was sold under a contract of.warranty that same 
was to be shipped in  metal barrels and that same was fireproof. That 
before the cement mas accepted or received, defendant, seeing that the 
paint was not contained i n  the metal bx;rels, which the mndor's agent 
had assured defendant was necessary to a proper shipment for that kind 
of cement, and having reason to believe the article shipped was not 
"fireproof" as stipulated, declined to accept same and has never received 
or used the shipment or any part of it. In this connection defendant 
offered to prove by a witness that the latter had bought some of this 
kind of paint from the same agent of defendant, represented as f i r s  
proof, and that he had tested same and it mas neither fireproof nor 
would it stop leaks as represented. The proposed evidence n7as excluded 
by the court, and defendant excepted. 

There was also allegation with eridence on part of defendant per- 
mitting the inference that the contract of sale was procured by false 
and fraudulent representations on part of plaintiff's agent at  the time 
contract was entered into, and as an inducement thereto. And an issue 
directly presenting this question was tendered and refused, and defend- 
ant except ed. 

The cause was submitted and verdict rendered under the follo~ving 
issues : 

"1. Did plaintiff contract to ship the paint in steel drums as con- 
tended by defendant ? Answer : 'Yes.' 

"2. I f  SO, what was the difference in  ralue of the steel drums and the 
wood barrels in  which it was shipped? dnswer : '$40.' 

"3. What amount is defendant indebted to plaintiff for the paint 
sold and delivered to the transportation company? Answer: '$276 
int.' " 

The court charged the jury as follows: 
"Gentlemen of the jury, there are three issues submitted to you in 

this case: 
"1. Did the plaintiff contract to ship the paint in  steel drums as 

contended by defendant? The court instructs you that if you believe 
the evidence you will answer the first issue 'Yes.' " 

(To the foregoing instruction of the court the defendant in apt time 
excepted.) 

"2. If SO, what was the difference in the value of the steel drums and 
wooden barrels in which it was shipped? The court instructs you that 
if you believe the elridenee you will answer that $40." 

(To the foregoing instruction of the court the defendant in apt time 
excepted.) 
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"3. Wlmt amount is defendant indebted to the plaintiff for the paint 
sold and delivered i o  the transportation company? You will answer 
that $276 and interest from 23 Itiovember, 1918, less $40." 

(To the foregoing instruction of the court the defendant in apt time 
excepted.) 

Judgment on the verdict and defendant excepted and appealed, assign- 
ing errors. 

Z e b  V a n c e  N o r m a n  for plaintif f  
ITr. L. W h i t l e y  for de fendan t .  

HOKE, J. I n  23 It. C. L., 1433, it is said: "That ~ i h e r e  goods are 
ordered of a specific quality, which the seller undertakes to deliver to 
a carrier to be forwarded to the buyer at  a distant place, the right of 
inspection, in the absence of any specific provision in the contract, con- 
tinues until the goods are received and accepted at  their ultimate desti- 
nation. I n  such case the carrier is not the agent of the buyer to accept 
the goods as corresponding with the contract, although he may be his 
agent to receive and transport them." This is the rule very generally 
prerailing on the subject, and obtains in this jurisdictiol whether there 
has been an express warranty of quality or o ther~ i se .  Richardson  v. 
W o o d r u f f ,  178 N .  C., 46; H u y c t t  & Smifh X f g .  Co.  v. G r a y ,  124 N.  C., 
322 ; P o p e  a n d  A n o t h e r  v .  Al l is ,  115 U. S., 363; Pierson  t'. Crooks  et al., 
115 N.  P., 539; Alden v. H a r t ,  161 Mass., 576; E a t o n  v. B l a c k b u r n  
ct al., 52 Oregon, 300; reported also in 16th Anno. Cas., 1198. 

I n  the headnotes of this last case, appearing in  16th Anno. Cases, 
and quoted with approval in the Richardson  a n d  Woodru f f  case, supra ,  
the principle referred to is very well stated as follows: 

"Under an executory contract for the sale and delivery of goods of a 
specified quality, the quality is a part of the description, and the seller 
is bound to furnish goods actually complying with s ~ . c h  description. 
I f  he tenders articles of inferior quality the vendee i,g not bound to 
accept them, and unless he does so, he is not liable therefor. This 
necessarily gives to the vendee the right of inspection, iind he must be 
given an opportunity to make such inspection before becoming liable 
for the purchase price, unless the contract otherwise provides. 

"A vendee of merchandise shipped from a distant point, under a 
contract specifying the quality of the merchandise and providing for 
its delivery f. o. b. at  the point of shipment, but which contains no 
provisions as to the time or place of payment, inspection or acceptance, 
is entitled to a reasonable time after the merchandise arrives at  its 
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destination in which to inspect i t  a t  that  point, and to reject i t  if i t  
does not conlply with the contract. 

"Assuming, without deciding, tha t  where merchandise is sold under a 
contract providing for its delivery to a carrier f. o. b. at the point of 
shipment, title vests in the rendee, for  some purposes, a t  the time when 
the merchandise is delivered to thc carrier, such title is, nevertheless, 
conditional as between the vendor and rcndee, the condition being that  
the mcrrhandise shall be found to be of the quality called for by the 
contract; and such co~tditional resting of title in the vendee does not 
prevent the latter from exercising his right of illspection when the 
merchandise arrives a t  its destination." 

And \$here there is an express warranty of quality the rule govern- 
ing the right of the parties is stated in Xuyett 's  case, supra, as follows: 
"It  seems that  the  law governing purchases IT-ith ~ ~ ~ a r r a n t y  and tlie 
rights of tlle parties may be correctly stated as follo~vs: That  if the 
property purchased is present and may be inspected, the n arranty is  
collateral to the  contract arid tlie title to the property immediately 
passes to the  purchaser. And if tlle va r r an ty  is false, the purchaser's 
redress is an  action for damages upon t l i ~  ~varrai l ty.  Bu t  if the prop- 
erty is not present, where i t  might be inspected, the warranty niay be 
treated as a condition precedent, as well as a warranty. And if the 
property purchased is riot what it was warranted to be, the purchaser 
upon delivery of the property, may treat the warranty as a condition 
precedent and refuse to  receive or accept the property, a i d  notify the 
party from whom he purchased; arid if he has not paid for the prop- 
erty, he need not do so ;  and if he  has paid the purchase money or any 
part  of i t  he may recover the money so paid from the seller." 

I n  the testimony of defendant received on the tr ial  he  stated, among 
other things: "I had a new house, had been put up  about a year 
and a half, and he  (plaintiff's agent) insisted upon my  buying some 
paint for  it, and said, (You hare  no fire protection and I will guarantee 
if you put this paint on there you can't set it  on fir?,' and I bought it 
to be a fireproof paint. W e  were standing a t  the time by a Standard 
Oil Co. barrel ( a  metal drum) and he  said, ' I t  won't do to ship this 
paint in wooden barrels. I t  won't be shipped in  v-ooderi barrels. I t  
will be a barrel like this galvanized drum.' " 

On this testimony a i d  the correspording averments of the complaint, 
i t  was error for the court to direct a rerdict for plaintiff on the evi- 
dence, and i t  was also error to exclude the evidence offered to  the effect 
that  paint exactly similar and sold by the same agent failed to come 
up to the guarantee that  the article mas fireproof, such evidence being 
directly pertinent to a principal question presented in the pleadings. 
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Blasx 'U, ARCHBELL. 

Again,  there  was allegation a n d  evidence on  t h e  p a r t  of defendant  
permi t t ing  t h e  inference t h a t  t h e  assurances of t h e  agent  were both 
false a n d  f raudulen t ,  a n d  defendant  was  entitled t o  have  t h e  case sub- 
mit ted i n  t h a t  aspect. 

T h e r e  i s  error ,  a n d  th i s  will  be  certified t h a t  t h e  cause m a y  be aga in  
t r ied on appropr ia te  issues. 

New tr ial .  

TV. R. Rram v. IT. J. ARCHBELL ET AI.. 

(Filed 19 September, 1923.) 

4es-Proceedings t o  Establish-Statutes-Clwks-Judgments 
-Exceptions-Courts--Jurisdiction Appeal. 

Upon petition to the clerk to establish the true bounddries between the 
adjoining owners of land, under the 1)ro~isions of the statute, the clerk 
is required to order a survey by the county surveyor and that  the sur- 
veyor make a report thereof with a map, the clerk to dt2termine the true 
location, with judgment: Held, on appeal the cause was then juris- 
dictional in the Superior Court, and objection by appellant is untenable 
that  the cause was not properly there, on the ground that appellee, having 
escepted, had not appealed in clue time from the clerk's judgment, the 
only question being whether the line had been run in accordance with 
the clerk's order. As to whether the clerk should have heard appellant's 
exceptions is not presented upon the facts of this case. 

Issues are  sufficient when they present to the jury proper inquiries as  
to all the essential matters or determinative facts in dispute. 

3. 13oundaries-Proceedings t o  Establish-Statutes-Bunden of Proof. 
The burden is on the plaintiff to show by the great~er weight of the 

evidence that  the true divisional line is the one he claims i t  to be, in 
proceedings originating before the clerk and appealed from, to determine 
it  under the provisions of the statute. 

APPEAL by  plaintiff f r o m  Kerr, J., a t  J a n u a r y  Term,  1923, of EDGE- 
COMBE. 

Civi l  action t o  establish a boundary line. 
P a r a g r a p h  f o u r  of t h e  complaint  is  a s  f o l l o ~ s :  
" T h a t  t h e  plaintiff desires to  establish t h e  boundaries of a portion 

of t h e  said t rac t  of l and  v h i c h  a r e  i n  dispute, as  followl3: Beginning a t  
a ~ v h i t e  oak, S a r a h  d r r i n g t o n  a n d  Wi l l i am Archbell's corner;  thence 
cont inuing u p  said branch S. 62 degrees TY. 25 poles to  a pine, said 
Archbell's corner ;  thence iY. 67 degrees W. 167  poles t o  a post oak 
(now a rock) ,  corner  of said l and  a n d  H e n r y  Whitley's In said Arch-  
bell's line." 
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The defendants filed an answer admitting that the boundary was 
correctly described by the plaintiff and agreeing that i t  should be estab- 
lished as the true boundary "if correctly and properly run." The clerk 
then made an order directing the county surveyor to run and mark the 
dividing line and to file a map and make a report of his proc~eding. 
The surveyor made a report in ~vhieh he said that the white oali was 
28 feet from the center of the branch, and in a separate paper notified 
the clerk that he nas  unable to begin at a white oak on the branch. 

The defendants filed exceptions to the report on the ground that the 
line was not run from the true beginning corner and that the boundary 
therefore was not properly located. The clerk transferred the cause 
to the ciril docket and at  the trial the plaintiff insisted that the only 
question was whether the line had been run in accordance with the 
clerk's order and that the exceptions should be dismissed, the defend- 
ants not ha.ving appealed in due time from the clerk's order. Upon 
denial of his motion the plaintiff tendered this issue which the court 
declined to submit: "Did B. J. Downey, surveyor appointed by the 
clerk to run and mark the line directed by the clerk under the order of 
12 November, 1920, run and mark the line as he was directed to do?" 
The jury answered the issue submitted as follows: "What is the true 
boundary line between the plaintiff's and defendants' land?" ''I3 E C 
appears on map." 

To the several rulings and to a portion of the charge the plaintiff 
duly excepted. Judgment was rendered on the verdict and the plaintiff 
appealed. 

Thorne & Thorne for the plaintiff. 
Manning (e. Xanning and Finch & l'aughan for t h e  defendants. 

ADA~IS,  J. The clerk's appointment of the surreyor, with instruc- 
tions to make a report of his proceeding, was dated 12 November, 1920; 
the survey was made 25 June, 1922; the report was filed 29 September, 
1922. On the day the report was returned, the defendants entered of 
record written exceptions thereto, on the ground that the line as run by 
the surveyor was improperly located, and the clerk transferred the case 
to the c i d  (locket for trial by a jury. The plaintiff argues here that 
the cause was not properly constituted in the Superior Court; that the 
clerk defined the true boundary line; and as the defendant did not 
appeal from his order, the one question is whether the surveyor obeyed 
the instruction. To this argument we are unable to assent. 

The statute provides that the owner shall file his petition, under oath, 
stating therein facts sufficient to constitute the location of the line as 
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claimed by h im;  . . . and if the  defendants fa i l  to  answer, judgment 
shall be given establishing tlie line according to the petition; but if the 
answer deny the location as set out i n  the  petition, the clerk shall issue 
an order to the  county surveyor . . . lo surrey said line, or lines, 
according to tlie contention of both parties, and make a report of the 
same, with a map, . . . and the  cause shall then be heard by the 
clerk upon the location of said line, or lines, and  judgment given deter- 
nliniiig the location thereof. 

The  plaintiff contends that  the beginning corner of the disputed 
boundary is a t  a white oak situated 28 feet from the center of the 
branch, and tha t  the true location of the line is represented on tlie plat 
by A B C ;  and the defendants contend that tlie beginning is a t  a white 
oak which formerly stood in the brailch, the location cf the line being 
as  represented by D E C. On the  tr ial  there mas evicence in  support 
of each contention. 

The  complaint describes the  disputcd boundary, but contains no defi- 
nite allegation as to the location of the white oak or the line. The  
answer admits the description, arid alleges that  if the line is  properly 
located it will be found that  the acts of which the plaintiff complains 
were committed by the defendants on their own land. So the questiou 
of location was not definitely presented uutil the defendal~ts filed their 
exceptions to the surveyor's report. Whether the clerk should have heard 
the exceptions and determined the location, we need not now consider; 
for, after  the cause was transferred to the civil docket, the Superior 
Court had jurisdiction to hear and determine all matterr, i n  controversy. 
C. S., see. 637; Roseman v. R o s c m u ~ z ,  127 hi. C., 497;  Tt'ooten v.  Cun- 
nin,q7iam, 171 N. C., 123;  R y d e r  I - .  Oates, 173 N.  C., 589;  I n  re S tone ,  
176 h'. C., 337. 

H i s  Honor properly declined to submit the issue tendered by the 
plaintiff. The  clerk directed the running and marking of the line, but 
not its location. Moreover, a categorical answer to this issue would not 
have determined the  controversy. T h e  issue submitted enabled the par- 
ties to preseut the various phases of the evidence relating to the location, 
and the plaintiff on this score has no just cause of coniplaint. Issues 
arc  sufficient when they present to the jury proper inqu i~ ie s  as to all the 
essential niatters or deterniinatire facts in dispute. Power Co. v. Power 
Co., 171 K'. C., 248; Curr v. A l e x a n d ~ r ,  169 X. C., 665; Roberts  v. Bald-  
zoi~z, 1 5 5  N. C., 276. 

The  instruction as to  the burden of proof was free from error. T h e  
plaintiff claimed the  t rue  location of the dividing l ine to be as repre- 
sented on the plat by the letters 9 B C, and it was incun~bent upon him 
to  establish his contention by the greater weight of the e~idence .  Til lot-  
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son 2'. F d p ,  172 N. C., 500; Garris c. Ilarrinclfon, 167  S. C.,  86; 
Wood?l c. Fountain,  143 N. C., 6 6 .  Of course, t h e  location of t h e  l ine 
was peculiarly a question f o r  t h e  jury.  

A s  none of tlie exceptions c a n  be sustained, t h e  judgment i s  
Affirmed. 

HENRY ALLES: EDISOS HICKS. TRTSTEE; T. T. H I C K S  A ~ D  TT'. C. 
H I G H T  v. THOMAS S v ~ A I N R A ( ' I i .  J. C' IiITTRELL, EUGESE 
WORTIIABI A S D  3ITRTIX WORTHAM, HIS WIFE. 

(Filed 10 September, 1023.) 

1. Deeds and Conveyances-Mortgages-Contemporcaneou$_ Acts-Regis- 
tration-Liens. 

A mortgage esecuted and registerpd contem~oraneously with a deed 
by tlie same parties to tlict banle lniid, to secure the b:~lance of the I U -  
chase price, is one act, giving the mortgagee a lien on tlir land clescribecl 
superior to that of a later executed and registered mortgage thereon. 

!2. Sam-Description-Reference to  Prior Mortgage. 
Where a mortgage is executed and registered contcmporaneou\lg, a 

reference in the former to a sufficielit descri1)tion in the latter makes it  
a part thereof, supplying any deficiency of tlie description therein. 

3. Same--Reference to Prior MortgagoKotice. 
A note secured by a mortgage reciting that the note constituted a lien 

upon the Inntls, puts a snbsrquent mortgagor upon inquiry, and fixes 
hirn with notice a s  to the amount of the prior lic~n, and it does not lose 
its priority upon prior registration by the failure of the mortgage to 
recite it. 

4. Sam-Omission to State Amount of Lien. 
The omission of a prior registered mortgage to state tlie amount of the 

lien created by i t  cannot prejudice the rights of tlie holder of a second 
and later registered mortgage, wherein is recited that tliis mortgage was 
subject to the first one. 

5. Deeds and Conveyances - Mortgages - Probate - Irregularities-Pre- 
sumption+Statutes. 

The admission to registration of a mortqage raises a presumption that  
the l~robate was by the proper ofiiccr and regular, nhicli has to be met 
by the evidence of a later registered mortgage claiming it9 invalidity: 
arid Held, f ~ i r t h c r ,  the ralidity of tlie 1)robnte of tlie mortgage in tliis 
case \ \as  established by C .  S., sec. 3331, validating orders of probate by 
the clerk made prior to 1 January, 1910. 

,APPEAL by  plaintiffs f r o m  Daniels, J., a t  F e b r u a r y  Term,  1923, of 
VANCE. 

O n  3 December, 1918, Joseph  11. Stainback conveyed to H e n r y  Allen 
425!? acres f o r  t h e  consideration recited i n  t h e  deed of $2,532, and, as  a 
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part of the same transaction, executed a deed of trust on snid land to 
J. C. Kittrell, trustee, to secure two notes for the ba1:nicc of the pur- 
chase price. The deed and deed of trust were simultanc~ously filed upon 
the record in the register's office of snid county on 21 December, 1918. 
The deed of trust does not state the amount of the notes thcrein secured, 
but they are thus referred to in the deed: "Whereas ~ h c  said Henry 
Allen is indebted to the said Joseph 11. Stainback in t h e  sum of $ , 
for which the said Henry Allen has executed and  deli^ ewd to the said 
Joseph M. Stainback, as aforesaid, the bonds of ere1 date with this 
deed, in the sum of $ , payable on the* , wit11 interest thereon 
until paid, at  the rate of 6 per cent per annum, payable annually on 
1 December hereafter; and it has been agreed that the payment of said 
deed shall be secured by the convt.ynnce of the land herein described 
(here follows the conveyance and dcscription), same being the land this 
day bought of Joseph N. Stainback, and this deed of trust is to secure 
the purchase price thereof.'' 

On 29 November, 1919, Henry Allen purchased of John Stevenson a 
tract of 50 acres, paid $1,000 in cash, and executed a deed of trust to 
secure the balance of the purchase money lo E. T. Hklis, trustee, and 
as additional security, after the description of the 50 acres that day 
bought, added the following: "Also another tract of land, near the tract 
above described, and bounded by the lands of Breedlore, Mosely, Mum- 
ford, Jones, Harris, and others, containing 42y5 acres. See deed from 
Joe Stainback to Henry Allen on record for description. This last tract 
is subject to a prior mortgage to Mr. Stainback for $1,260." This 
second deed of trust was not registered until 1 December, 1919. The 
question for this Court to decide is, which of these deeds of trust is the 
prior lien on 42% acres of land? 

The case came on to be heard before Daniels, J. There was submitted 
to the determination of the court the validity of the deed of trust from 
Henry Allen to J. C. Kittrell, trustee, and the question of its priority 
orer the deed of trust to A. T. Hicks, the parties admitting that the 
said Stainback estate had no other security for its debt, and that if the 
deed of trust to Kittrell, trustee, is valid, the security of A. T.  Hicks, 
trustee, will not be sufficient to pay their debt. The court held, upon the 
evidence and foregoing admission, that the trustee in the debt of Joseph 
M. Stainback, referred to as the trustee of J. C. Kittrdl,  takes prece- 
dence orer the debt and trustee of A. T. Hicks, and that the plaintiff is 
not entitled to recover on the said lien in preference to .hat of the said 
Stainback. The plaintiff excepted and appealed. 

T .  T .  Hicks & Son for plaintiff. 
Kittrell & Kittrell for defendant. 
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CLARK, C. J. The deed of trust from Henry Allen to J. C. Kittrell 
is a valid and first lien on the 42y5 acres. The deed and a mortgage 
securing the purchase price constituted one act, and such mortgage, 
executed and registered at the same time with the deed, has priority. 

?mst Co. v. Sterchie, 169 N.  C., 23; flinton v. IIiclcs, 156 N .  C., 24; 
Bunting v. Jones, 7 8  hT. C., 242. This being so, an omission in  one 
instrument will be supplied by a statement in the other; and in the case 
now before the Court the stated consideration of the amount of the pur- 
chase money of the 429; acres, which appears in the deed, at  least 
designates a limit beyond which the purchase price, as referred to in 
the deed of trust, could not possibly go. 

The reference in a mortgage to a note secured by it, without specify- 
ing its contents, is suflicient to put subsequent purchasers upon inquiry, 
and fixes them with notice. I n  Harper v. Edwards, 115 N. C., 246, 
where the defendants objected that the mortgage was void for uncer- 
tainty in the amount of the debt intended to be secured thereby, the 
condition in the deed which recited that the "parties of the first part 
hare  executed to the parties of the second part certain promissory notes 
bearing even date with these presents, due and payable 1 January, 1887, 
and u-hich this mortgage is given to secure, it was held that the mort- 
gage was valid, and its registration was sufficient to put subsequent per- 
sons upon inquiry and fix them with notice." 

To the same purport, I n  re Huwlces, 204 Fed., 319, and Cutler v. 
Flynn 46 Ark., 70. Also to the same purport there is a very clear state- 
ment in Fetes v. O'Laugl~lin, 62 Iowa, 532, with the citation of numer- 
ous authorities, and including the following statement: "The record of 
the mortgage imparted notice of the amount of the debt for which it was 
given as security, and is a lien prior to the mortgage under which the 
defendant claims title to the land." I n  that case, as in this, the amount 
of the promissory note secured thereby was left blank, but its date and 
the land upon which it was secured was sufficiently given, as in the 
present case. 

I n  the present instbnce there was nothing misleading in the deed of 
trust from Henry Allen to J. C. Kittrell, trustee, and the plaintiffs in 
the present case could not have been misled. The plaintiffs (in this 
case) were directed by said deed of trust to the record for correct 
information, and they got that information and.wrote into it their 
mortgage, so that all who held under them should have notice of the 
fact that they held their mortgage on said tract of land (42% acres) 
themselves as a second lien. 

The said deed of trust to J. C. Kittrell, trustee, had been on record 
almost a year when the deed of trust to E. T. Hicks was executed, and 
the deed of trust to Hicks shows that Henry Allen intended to convey 
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to E. T. Hicks, trustee, said 42% acres, for it recites tEat i t  was "sub- 
ject to a prior mortgage to Mrs. Stainback." I n  Hinton v. Leigh, 102 
N.  C., 28, i t  was held that  such an  express second mortgage would be 
subject to the first mortgage, even though registered fivst. This case 
was not overruled by Blaclcnall v. Hancock., 152 IT. C., 369, but mas 
cited with approval therein to the  statement of the ground why it did 
not apply. 

I n  the case now before the Court the  second deed of trust not only 
recognized the first deed of trust, but the  first deed of trust was actually 
registered more than eleven months before the second deed of trust was 
written. 

As to the contention that  the deed of trust of J. C. Kittrell, trustee, 
was registered on a n  insufficient probate and is therefore a nullity, the 
record shows that  it was registered 21 December, 1915, and its admis- 
sion to registration raises a presumption that  the probate was by a 
proper officer and regular. Moore v. Quiclcle, 159 N .  C., 129. No  proof 
was offered to the  contrary. T h e  plaintiff admitted thz deed' of trust  
to Kittrell, together with the  notice in  the  lower court, without objec- 
tion as to the evidence. I f  there was any question of the  probate of 
this deed of trust, i t  is sufficient to call attention to C. S., 3331, which 
provides tha t  "Where deeds, etc., which prior to 1 Januriry, 1919, have 
been ordered registered by the clerk of the Superior Court . . . 
nlltl  actually put upon the books i n  the  office of the Register of Deeds 
as if properly proven and ordered to be registered, all such probates are  
hcrcby validated and made as good and sufficient as though such instru- 
nicnts had been in all respects properly proyen and recorded." 

The judgment of the court below is 
,.lffirmed. 

(Filed 19 September, 1923.) 

1 .  Wills-Clerks of OourtCourts-Executors and A~-lministrators-- 
QurtliAcation of Executors-Statutes. 

I t  is required of the clerk of the court to require a nonresident named 
as executor i n  a d l 1  to give a bond in double the value of the personal 
~~roperty of the estate (C. S., sec. 34) before he takes lhe oath (C.  S.. 
we. 39) ,  the amount of the bond to be ascertained u11on examination of 
~.uch person, or some other competent person under oath (C. S., sec. 33) : 
Held ,  where such person has taken possession of the personalty and has 
l~eculiar knowledge of it, refused information to the widov and all others, 
and to be examined by the clerk while passing upon his fitness, it is 
proper for the clerk to refuse to issue the letters of admillstration to him. 
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2. Wills--Clerks of CourtCourts-Executors and Administrators-- 
Refusal of Letters. 

Where the clerk of the court has refused to issue letters of administra- 
tion to the one named as executor in the will, and has exercised his dis- 
cretion in appointing another-in this case the widon-the letters issued 
to the widow are effectire. 

3. Wills-Clerks of CourtCourts-Executors and Administrator* 
Jucignients-Appeal-Reviexv. 

The adjudication by the clerk of the unfitness of one named in a nil1 as 
executor is subject to reriew by the Superior Court judge, and as to mat- 
ters of law, in the Supreme Court on appeal. 

4. Wills-Clerks of Court - Courts - Disqualification of Executor - 
CaveatExecutors and Administrators. 

Where a will has been admitted to probate, reserving by mutual con- 
sent the question of the fitness of the person therein named as executor, 
upon the appointment of another by the clerk, the rights of interested 
parties to file a caveat to the will is not impaired. 

&TEAL by E. K. Gulley f rom Daniels, J., at  chambers, 16  July ,  1923. 
This  was a judgment by the clerk of the Superior Court of Wayne 

denying the application of E. K. Gulley for letters testamentary. O n  
appeal to Daniels, J., a t  chambers, the  judgment was affirmed and E. K. 
Gulley appealed. L. D: Gulley, resident in Wayne County, died a t  a 
hospital i n  Miami, Florida, 19 February, 1923, leaving a will purport- 
ing to have been executed on 7 January ,  1923. 

E. K. Gulley offered the said will for  probate on 28 May, 1933. The  
widow arid certain of t he  children as \yell as E. K. Gulley mere r e p r e  
sented by counsel. Counsel for  both sides being present i n  the offices of 
the clerk, i t  was agreed that  t he  probate of said will in common form 
should in  no way prejudice the rights of the parties and especially the  
right to contest the qualification of the said E .  I<. Gulley as executor. 

On 30 Nay,  1923, the  said E. K. Gulley appeared before the clerk 
of said court and demanded that  letters testamentary be issued to him, 
counsel for  both sides being present, and the widow of said testator and 
certain of her children contesting his  appointment as executor. 

I t  also appeared that  on 7 January ,  1923, the date of the execution 
of the  will, E. K. Gulley was present with the  deceased a t  the hospital 
a t  Xiami ,  Florida, and also on 1 7  January ,  1923, when a check was 
executed in blank by the  testator and filled in  a t  the  direction of said 
E. K. Gulley for the sum of $18,600 payable to the said E. K. Gulley, 
the said amount being all the  funds the  testator had in  the bank. 

T h e  alleged will gave very broad powers to the executor, conferring 
Dower to sell a t  his discretion all the valuable real estate and other 
property belonging to the testator upon such terms and at such price 
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as he should see fit. The said E .  K. Gulley is not a resident of North 
Carolina, but is, and has been for many years, a resident of Worth 
County, Georgia. 

At the time of the hearing before the clerk of the Superior Court on 
30 Nay, 1923, counsel for those opposing E .  K. Gulley as executor asked 
that he be sworn in  order "that he might disclose his knowledge of the 
estate of the testator and of what property i t  consisted, and also that 
he might be examined for the purpose of throwing light upon his fitness 
or unfitness to be qualified as such executor. H e  declined to testify or 
to make any statement concerning his knowledge of the affairs of the 
estate, though he had in his possession since the death of the testator a 
satchel containing the valuable papers and securities of the testator. 
Upon such refusal to be examined by the clerk or to give evidence as to 
the ralue of the property of the estate, the clerk denied his application 
for letters as executor, especially as he had refused also to give to his 
mother and brothers and sisters information as to the affairs of said 
deceased and as to what securities and papers he had in  his hands relat- 
ing thereto, and had also declined to disclose to them the contents of 
another and prior will of the testator which he claimed to have in his 
possession. 

From the refusal of the clerk thereupon to appoint the said E .  I(. 
Gulley as executor, he appealed. I t  mas agreed between the parties 
that the hearing on appeal before the judge of the Superior Court 
should be de nozio. On the hearing before the judge, E. K. Gulley and 
the parties opposing his appointment were representel and affidavits 
were filed on his behalf. 

After considering such affidavits and argument by counsel for both 
sides, Judge Daniels affirmed the judgment rendered by the clerk of the 
Superior Court, and E .  I(. Gulley appealed. 

J .  Faison Thompson and N. Y .  Gulley for appellant. 
Geo. E. Hood, D. H.  Bland, D. C. Humphrey, Paul Edmondson, Out- 

law & Loftin, Dickinson & Freeman, and Langston, Allsn & Taylor for 
appellees. 

CLARK, C. J. The application for letters testamentary was made by 
E. K. Gulley and counsel were heard on both sides, as was also the hear- 
ing before the judge on the appeal from the clerk. The applicant for 
letters of administration, E .  K. Gulley, was a nonresident and was 
required by the statute to give bond. C. S., 34. I t  wris necessary for 
him to take the oath prescribed, C. S., 39, and that the amount of the 
bond should be fixed by the clerk of the Superior Court at  "at least 
double the value of all the personal property of the deceased, such value 
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to be ascertained by the clerk by examination on oath of the applicant 
or some other competent person." C. S., 33. 

E. K. Gulley, who offered himself, as executor, having refused to 
make any statement disclosing the nature and the amount of the prop- 
erty in his hands belonging to the estate, the clerk was justified in refus- 
ing to allow him to qualify as executor. Under section C. S., 31, the 
clerk is giren power to revoke letters testamentary, and for the same 
causes he would certainly have the right to refuse to issue letters testa- 
mentary. I n  this case, the misconduct having occurred prior to the 
issuing of the letters, the clerk mas authorized to refuse to issue letters 
testamentary to one who had refused to obey the legal orders of the 
clerk in taking proper steps under the statute for supervision of the 
administration of the estate and the action of the judge in approving 
the order of the clerk is approved. 

The clerk was authorized to issue letters to any suitable person in the 
place of the defaulting applicant. I t  appears that prior to the appli- 
cation of E. li. Gulley the widow had qualified as administratrix and 
had by injunction stopped the payment of an alleged draft for $18,600 
given by the testator on his deathbed to said E. K. Gulley. Had letters 
testamentary been issued to the.executor, the appointment of the widow 
as administratrix should have been set aside, but, as upon the aforesaid 
action of the executor the clerk refused to issue letters testamentary to 
him, and that has been approved by the judge, the duly issued letters 
of administration to the widow remain in full force and effect. 

I t  is in the province of the clerk of the Superior Court to pass upon 
the matter of qualification of an executor, subject to the right of the 
judge of the Superior Court to review his judgment on appeal, and 
subject to the right of appeal to the Supreme Court as to matters of 
law only. 

This appeal affects and approves the refusal of the letters testa- 
mentary. I t  will in no vise affect the rights of parties in interest to 
file caveat, if so advised, as to the will. 

Affirmed. 

BhRTHOLORlEn7 8: CORIPANY v. S. L. PARRISH. 

(Filed 19 September, 1923.) 

Verdicts-Appeal and Error-Compramis+New Trials. 
The jury should arrive at their verdict upon the evidence, under their 

oaths, and upon discussion a juror should yield in his view onIy upon 
being convinced of its error, and not reach a unanimity otherwise; 

G I 8 6  
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aud a verdict clearly apgearing.to be a compromise, and so stated 
therein, is a compromise verdict, not allowed by law, and should be set 
aside after its rendition, and a new trial ordered. 

APPEAL by defendant from Kerr, J., at April Term, 1923, of NASH. 
This is a civil action brought by the plaintiffs against the defendant 

to recover the sum of $366.51 for goods and merchandise sold to Spencer 
Parrish, a tenant of the defendant, upon the credit of the defendant. 
The defendant admitted that he authorized the plaintiff to sell his ten- 
ant Spencer Parrish, goods and merchandise upon his credit not exceed- 
ing the amount of $100. 

From the evidence it appears that the defendant went to Russell 
Bartholomew, who was in charge of plaintiff's business, and said to 
him, "My tenant, Spencer, wants you to furnish him some goods; go 
ahead and do so and I will pay for them"; or, to use the exact language, 
"let him trade and I will see that it is paid." Bdrtholomew knew the 
defendant, and that lie was solrent, and agreed that lie would accom- 
modate Spencer, the nephew of the defetidant, for what he wanted; and 
he did sell and delirer to him goods and merchandise amounting to 
$366.51. 

The defendant denies that he made any agreement for so large an 
amount, but alleges that he told Bartholomew, "This boy (meaning 
Spencer) wants $50 or $75. Don't let it exceed $100, and I will be 
responsible for it." 

The following issue was submitted to the jury: 
"What, if any amount, is plaintiff elititled to recorer of the defend- 

ant for merchandise sold Spencer Parrish, upon the defendant's credit 
for the year 19202 Answer: -." 

The court below, after reciting the contentions of the parties, charged 
the jury as follows : 

"As to this issue, the burden is on Mr. Bartholomew to satisfy you 
as to his contention by the evidence and by the greater weight of the 
evidence. I f  you are satisfied from the evidence and by the greater 
weight of the eridence that Sidney Parrish went to Bartholomew's place 
of business and told him to sell Spencer Parrish anything he wanted at 
that time or at any other time upon the credit of Sidney Parrish, Rar- 
tholomew reserving the right and insisting on that right to collect out 
of Sidney Parrish and nobody else, and that they did under that con- 
tract sell him $366.51, then it would be your duty, if you find these 
facts by the evidence and by the greater weight of the eridence, to 
answer the issue $366.51. 

"If you are not satisfied from the midence and by the greater weight 
of the eridence, then you would answer this issue one hundred dollars, 
because that is the amount Mr. Parrish says he is willing to pay." 
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I n  answer to the issue, the jury rendered a rerdict in word and 
figures as follo~vs : "Compromise, $283.25." 

d f te r  the rendition of the verdict, and before signing the judgment, 
the court of its o~vn motion struck out the word "compromise." The 
defendant mo~-ed to set aside the verdict as being contrary to and in- 
consistent with the eridence in the case, and contrary to the charge of 
the court, and as being a compronlise verdict, insufficient and illegal. 

After the ~ e r d i c t ,  and the jury had been excused, arid after plain- 
tiffs and their attorneys had left the courthouse, several of the jurors, 
by request of defendant's counsel, came into court room in open court 
and, in answer to question, stated that the verdict was reached as a 
compromise. 

The court then signed the judgment set out in  the record. 
Deferidant filed exceptions and appealed to the Supreme Court. 

E. B. Grantham and Harold D. Cooley for plaintifs. 
IT'. H .  I'arborougl~, Finch d T7aughan, lllurray Allen and W. B. Snow 

for defendant. 

CIARKS~N, J. The sole question in the case presented by the excep- 
tions is whether the verdict rendered mas illegal and the court erred in 
not setting i t  aside. 

The following issue was submitted to the jury: 
"What, if any, amount is plaintiff entitled to recover of the defend- 

ant for merchandise sold Spencer Parrish, upon the defendant's credit 
for the year 19202" The jury answered the issue, after the lTord 
"Answer" : "Compromise $283.25." 

I t  is always for the best interest of society that those who have dif- 
ferences should try and amicably adjust them. When parties decide 
to litigate their rights, they have an orderly way to proceed in the 
courts established for this purpose. . 

I n  this case the plaintiffs and defendant have seen fit to contest their 
rights in the court. The issue was framed and presented to the jury. 
The witnesses were required to be sworn. The jury that tried the case 
was sworii and took the following oath : "You and each of you swear 
(or affirm) that you d l  well and truly try all civil actions which shall 
come before you during this term, and true verdicts give according to 
the er-idence: So help you God." The word verdict is derived from 
the Latin vere dicfum-a true declaration. 

"A verdict which is reached only by the surrender of conscientious 
convictions on one material issue by some jurors in  return for a relin- 
quishment by others of their like settled opinion on another issue, and 
the result is one which does not command the app.rova1 of the whole 
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panel, is a compromise verdict. Such a verdict is improper and should 
be set aside as being founded on conduct subversive of the soundness 
of trial by jury. Thus in a prosecution of joint defendants, where cer- 
tain of the jurors believe that all of the defendants shl3uld be convicted 
and others that all should be acquitted, a verdict reached by an agree- 
ment by which the acquittal of some is exchanged for the conviction of 
others is a compromise verdict and as such cannot stand. And it has 
been held that where, in an action for personal injuries the severity of 
the injury was beyond contention, a verdict for a grossly inadequate 
sum was in itself almost a conclusive demonstration that it was the 
result, not of justifiable concession of views, but of improper compro- 
mise of the vital principles which should have controlled the decision. 
However, while the jury cannot go to the extent of bartering their con- 
victions in order to reach an agreement, the law contemplates that they 
shall by their discussions harmonize their views if possible. Therefore, 
a verdict which is the result of real harmony of thougkt growing out of 
open-minded discussion between jurors with a willin,gness to be con- 
vinced, with a proper regard for opinions of others and with a reason- 
able distrust of individual views not shared by their fellows, and a fair  
yielding on one reason to a stronger one, eachhaving in mind the great 
desirability of unanimity both for the parties and for {he public, is not 
open to criticism." 27 R. C. L., 850. 

Where it is clear that the verdict of a jury is based on a compromise 
of the differences of opinion of its individual members, it should be set 
aside. The law contemplates that the jurors "shall, by their discus- 
sions, harmonize their views if possible, but not that they shall com- 
promise, divide, and yield for the mere purpose of an agreement." 22 
Enc. P. and P., 855. 

"Where the verdict which the jury return cannot kle justified upon 
.any hypothesis presented by the evidence, it ought obviously to be set 
aside. Thus, if a suit were brought upon a promissory note, which 
purported to be given for $100, and the only defense .was that the de- 
fendant did not execute the note, and the jury should return a verdict 
for $50 only, it would not be allowed to stand; for it would neither con- 
form to the plaintiff's evidence nor to that of the defendant. I t  would 
be a verdict without evidence to support i t ;  and it is not to be tolerated 
that the jury should thus assume, in  disregard of the law and e~ridence, 
to arbitrate the differences of parties, or to decide according to some 
supposed natural equity, which in reality is perely their own whim." 
2 Thompson on Trials, sec. 2606. 

I n  the instant case it will be seen that the sum of $983.25 is arrived 
at by taking one-half of the $366.51 and adding to ii; $100, the sum 
admitted by the defendant to be due to the plaintiffs. 
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In S a l l  v. IIIcXafh, 177 K. C., 183, Allen, J., said obiter dictum: 
"MTe would not be understood as holding that the jury has the right 
to compromise the claims of litigants, and if it clearly appeared that 
they had done so and had returned the verdict with nothing to sustain 
it, and that there v a s  no notice of the purpose to do so, the parties 
would be entitled to relief." 

From the judge's charge and the evidence, the differences between the 
parties were irreconcilable, and the jury so understood and returned the 
verdict "Compromise $283.25." We do not mean in the least to criti- 
cize the jury. We have no doubt that they acted with the highest 
motives, but they did what the law does not permit in such cases. 

The verdict of a jury is a solemn deliberation. The system is often 
spoken of as the "Bulwark, or palladium, of our liberty." I n  the cen- 
turies of its existence no better form has ever been suggested, or per- 
haps ever mill be, for the trial  of causes. When a verdict is rendered, 
it imports verity. What is done in the jury room should be jealously 
guarded by the jurors who try the case, and it is doubtful propriety to 
discuss their deliberations outside of the jury room after the verdict is 
rendered. Their verdict should be above suspicion. "The people of 
the American Union, and especially the people of this State, haye, ever 
siuce their existence as a people, regarded and treated this provision (a 
trial by jury) in their organic law as an essential feature in free gov- 
ernment, and as one of the fundamental bulwarks of their civil and 
political liberty." S.  v. Holt, 90 N. C., 749, at  p. 751. 

Nerrimon, J., in Johnson v. Allen, 100 N. C., 131, has well said: 
"Evidence to impeach the verdict of the jury must come from sources 
other than the jurors themselves. Otherwise, motions for a new trial 
would frequently be made, based upon incautious remarks of jurors, 
or declarations by them, procured to be made by the losing party, or 
some person in his interest, and thus the usefulness and integrity of 
trial by jury would be impaired. Moreover, controversies thus arising 
would lead to unseemly confusion." S. v. Tilghman, 11 Ired., 513 ; S. v. 
Smalltcood, 78 N.  C., 560; S. v. Brittain, 89 N. C., 481; S. v. Royal, 
90 N. C., 755. 

Stacy, J., says, in Rankin v. Oafes, 183 N. C., 517: "The court was 
without authority to reverse the jury's finding on the second issue, 
answer it himself, and then render judgment on the verdict as amended." 
Garland v. Arrozuood, 177 N. C., 373 ; Sprinkle v. U'ellborn, 140 N. C., 
163; Hemphill v. Hemphill, 99 N. C., 436. 

I n  the present case the jury said by their verdict that it was a "com- 
promise." Under the court's charge and the law this could not be done. 
Because of this error a new trial is ordered. 

New trial. 
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ROGERS 6r COMPASY V. EAST CAROLIXA RAILWAY, ATLANTIC COAST 
LISE RAILROAD COMPANY AXD JAhIES C. DAVIS, AGEST, UNITED 
STATES RAILROAD ADiUISISTRATION. 

(Filed 19 September, 1923.) 

Commerce-Railroads-Carriers of Goods--Bills of Lading-Federal 
Statutes-Contracts-Invalid Agreement-Notice of Claim-Lirnita- 
tion of Actions. 

The stipulations in a bill of lading accepted by the consignee in inter- 
state commerce for a transportation owr connecting lines of carriage, 
and accepted by the Interstate Commwce Commis;ion, among other 
things, requiring that when there is a loss of shipmtwt by the carrier, 
written notice must be given to either the originating or terminal 
carriers within six months after a reilsonable time for delivery has 
elapsed, and suits for loss or damage in such case must be brought within 
two Fears and one day, are reasonable and ralid u n d ~ r  the provisions 
of the Cnrmack Amendment to the Fedwal statute csontrolling in such 
matters, and constitute the sole contract of carriage bztneen the parties, 
without power on their part to extend the time of such notice or the 
bringing of the action. 

APPEAL by plaintiff from Kerr, J., at  J u n e  Term, 1923, of EDGE- 
COMBE. 

T h e  plaintiffs alleged tha t  on 28 September, 1913, they delivered 
through their agent to the Eas t  Carolina Railway a t  Nacclesfield five 
bales of cotton for shipment to Norfolk; that  this railway issued to the 
plaintiffs, as consignees, a through bill of lading of standard form, 
agreeing to carry and deliver the  cotton to a connecting carrier;  tha t  
the shipment was carried over the line of the Eas t  Carolina va i lway 
from Macclesfield to Tarboro, and from Tarboro over the Coast Line to 
Korfolk, and was lost i n  transit. The  damage was alleged to be $851.57, 
with interest from 9 October, 1918. 

All the defendants filed answers, denying the material allegations of 
the complaint and setting u p  special defenses. 

T h e  verdict was as follows : 
"1. Did the defendant, the  Eas t  Carolina Railway Company, receive 

from the  plaintiff the five bales of cotton referred to  in the complaint, 
and did it contract to carry the same from Macclesfield, N. C., to the 
consignee in Korfolk, Va., on a through bill of lading, as alleged? 
Answer : 'Yes.' 

' '2.  Did the defendants fai l  to transport and deliver the said cotton 
to the consignee in accordance with this contract? Answer : 'Yes.' 

"3. Did the loss occur on the Eas t  Carolina Railway? Answer: 
'Yes.' 

"4. Did the loss occur on the Atlantic Coast Line Railroad? An- 
swer : 'No.' 
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"5 .  What damage, if ally, is plaintiff entitled to recover for loss of 
said cotton ? Answer : ‘$634.81.' 

"6. Wlieii n a s  tlie claim for said cotton filed with the delivering 
carrier ? Aiisv er : '27 Llugust, 1919.' 

"7. JYheli was the action to recover said loss begun? Answer: '27 
February, 1922.' 

"8 .  Did the Coast Line Railroad have a custom and agreement with 
the consigiir~c of cotton at Korfolk, Ta., that claims for loss should not 
he filed until the elid of tlie cottoil year, ill order that  it might make 
delivery? h s ~ w r  : 'Yes.' 

"9. I s  this action barred by the statute of limitations? h s w e r :  
6 re,.' 7 7  1 

Tlic fourth, sisth, and serenth issues lvere answered by consent, a d  
the ~iiiitli, with the assel~t of the parties, n-as aiiswered by the court as a 
legal co~lclusio~i arisiug froni the  answers to all the prcceding issues. 
B y  consent, judgment was rendered in favor of the  Atlantic Coast Line 
and James C. Davis, agent, and upon the verdict in favor of the East  
Carolina Ra i ln -q .  From the latter judgn~elit the plaintiffs appealed. 

Don Gill ianz for  t h e  appe l lan t .  
J o h n  L. Bt- i t lgem for  appel lee .  

, 1 ~ a ~ r s ,  J. The  cotton mas shipped on 28 September, 1918. The loss 
occurred oil tlie line of the East  Carolina Railway. The claim for loss 
was filed nit11 the -Itlantic Coast h i e  on 27 ,\ugust, 1919, and suit was 
instituted oil 27 February, 1922. 

The  bill of lading contains these provisions: "Except where tlie loss, 
damage, or in jury  conlplainetl of is due to delay or damage wliile being 
loaded or u~iloaded, or damaged in  tr:~nsit by carclessness or negligence, 
as conditions prccedciit to recovery, clninis must be made in  writing to 
the originating or delivering carrier within six nlol~tlis after delivery 
of tlie property, or ill case of failure to make delivery, tlien within six 
montlis after a reasonable time for delivery has elapsed; and suits for 
loss, d a ~ ~ ~ n g e ,  or delay shall be instituted only within t ~ v o  years and one 
day after deli\ ery of the property, or in case of failure to make delivery, 
tlien withill two years mid one day after a reasonable time for delivery 
has elapsed." 
A nitness for the plaintiffs testified that ten davs was a reasonable 

time i l l  nllicli to t ra~ispor t  the cotton from hlncclesfirld to Norfolk, and 
as  there n a s  no evidence to  the colitrary, we presuiiie the plaintiffs 
adhere to the statement. Therefore, aceordi~ig to the stipulation in  the 
bill of lading, claim for loss should hare  been filcd n-ithin six months 
after the lapse of such reasonable time for transportation a i d  delivery. 
Georg ia ,  ~fc., Eniluwy Company v.  Blish  J f i l l i n g  Co?npan?y, 241 
u. S., 190. 
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The plaintiffs say that the provision for filing written notice of the 
claim wgs rendered ineffective and unenforceable by the answer to the 
eighth issue; but it will be noted that, so far as it relates to this contro- 
yersy, the custom referred to affected only the consignees and the termi- 
nal carrier. There is no finding by the jury that the initial carrier was 
a party to, or even had knowledge of, such a custom 01% agreement; and 
the plaintiffs' argument is rested on the assumption that the Atlantic 
Coast Line Company was the agent of the initial carrier, and, as such, 
had power to bind its principal by the alleged custom. We cannot con- 
cur with the plaintiff s in  this conclusion. 

By virtue of the Carmack Amendment, delivery to and acceptance by 
the shipper of an interstate bill of lading constitutes it a binding con- 
tract on his part as to the valid provisions therein, although he has not, 
by any act, other than the acceptance of the bill, signified his assent to 
the written stipulations; and it has been held that the provision with 
respect to giving the notice is valid. Boston & Maine R .  R. v. Hooker, 
233 U. S., 97 ;  Railway Company v. Rlish Nillin,q Co. supra; Railway 
v. Starbird, 243 U. S., 592; Bryan v. R. R., 174 N.  C., 177; A m a n  v. 
R. R., 179 N. C., 310. 

I t  is equally conclusive, we think, that the provisions in the bill of 
lading cannot be waived by the parties to the contract of shipment. 
Railway Company v. Starbird, supra; Railway Company v. Blish illill- 
ing Company,  supra. I n  Texas & Pacific Railway Company et al. v. 
Leatherwood, 250 U .  S., 478, i t  was decided that the parties to an inter- 
state bill of lading cannot waive its terms; that the carrier cannot by 
its conduct give the shipper a right to ignore them; and that "a differ- 
ent view would antagonize the plain policy of the act and open the door 
to the very abuses at  which the act was aimed.'' There, Mr. Justice 
Brandeis said: "The bill of lading given by the initial carrier em- 
bodies the contract for transportation from point of crigin to destina- 
tion; and its terms in respect to conditions of liability are binding upon 
the shipper and upon all connecting carriers, just as a rate properly 
filed by the initial carrier is binding upon them. Each has in effect the 
force of a statute of which all affected must take notice.'' 

('The true ground upon which the written bill of lading must be held 
to control the rights of the parties," said Brown, J., in  Bryan v. R. R., 
supra, "is founded on the Carmack Amendment to the Interstate Com- 
merce Act. That amendment requires the carrier to issue a bill of 
lading, the terms of which are fixed by the Interstate Commerce Com- 
mission, whereby such contracts are made uniform through the United 
States. The defendant has no authority to enter into any other con- 
tracts." 

Accordingly, the custom alleged to have been recogcized by the con- 
signees and the terminal carrier, as shown in the ansver to the eighth 
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issue, was ineffectual as a waiver of the written stipulation relating to 
the filing of the plaintiffs' claim of loss. 

There is another circumstance which is fatal to recovery by the plain- 
tiffs. The parties stipulated in the hill of lading that suit for loss 
should be instituted within two years and one day after the lapse of a 
reasonable time for the deliveryof the cotton. U. S. Compiled Statutes, 
see. 8604-a, and amendn~ents. There is nothing in  the Carmack Amend- 
ment which prohibits this agreement; in fact, similar agreements for a 
rnuch shorter period ha le  been held to be reasonable. I n  Rai lway  Com-  
pany v .  I larr imon,  227 U. S., 657, there was a stipulation in the ship- 
ping contract that no suit should be brought after the lapse of ninety 
days from the happening of the loss or damage, and in  an opinion sus- 
taining the stipulation X r .  J u s f i c e  L u r t o ~ ~  used this language: "The 
liability sought to be enforced is the 'liability' of an interstate carrier 
for loss or damage under an interstate contract of shipment declared by 
the Carmack Amendment of the Hepburn Act of 29 June, 1906. The 
validity of any stipulation in such a contract which involves the con- 
struction of the statute, and the validity of a limitation upon the lia- 
bility thereby imposed, is a Federal question, to be determined under 
the general conlmon la~v, and, as such, is ~$i thdrawn from the field of 
State law or legislation." A d a m s  E x p .  Co. v. C'roninger, 226. U.  S., 491; 
i l l ichigan C. R. Co. v. V m e l a n d ,  227 U. S., 59. "The liability imposed 
by the statute is the liability imposed by the common law upon a com- 
mon carrier, and may be limited or qualified by special contract with 
the shipper, provided the limitation or qualification be just and reason- 
able, and does not exempt from loss or responsibility due to negligence." 
A d a m s  Express  Company  v. Croninger, and Illichigan C.  R. Co. v. Vree-  
land, cited above; Y o r k  N f g .  Co. v. Illinois C .  R. Co., 3 Wall, 107; 
18 L. Ed., 170; ,Yew Y o r k  C.  R. Co. v. Lockzvood, 17 Wall, 357; 21 L. 
Ed., 627; Southern  E x p .  Co. v. Caldwell, 21 Wall, 264, 267; 22 L. Ed., 
556, 558; H a r t  c. Penn.  R. Co., 112 U. S., 331; 25 L. Ed., 717. 

"The policy of statutes of limitation is to encourage promptness in  
the bringing of actions, that the parties shall not suffer by loss of evi- 
dence from death or disappearance of witnesses, dzstruction of docu- 
ments, or failure of memory. But there is nothing in the policy or 
object of such statutes which forbids the parties to an agreement to pro- 
vide a shorter period, provided the time is not unreasonably short. 
That is a question of law for the determination of the court." 

The amended statute forbids a common carrier to provide, by rule, 
contract, regulation, or otherwise, any period less than two years for 
the institution of suits. I n  the instant case the limitation was fixed by 
contract at  two years and a day. The suit lvas not brought until after 
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t h e  lapse of th i s  period, whether  t h e  t i m e  be computed f rom 27 August,  
1919, a s  contended by  t h e  plaintiffs,  o r  f r o m  t h e  expirat ion of "a rea- 
sonable time" f o r  delivery a f te r  28 September, 1918, a s  contended by  
t h e  defendant. I n  either event t h e  plaintiffs' action is  barred. 

We find n o  e r ror  i n  the  record which entitles the plaintiffs t o  a 
new tr ia l .  

N o  error. 

W. D. CARSTARPHEN A X D  T. 12. SMITH r. TOWN O F  PLYMOUTH, E. 'A7. 
CHESSON, T a s  COLLECTOR, AKU MRS. RI .  TV. CAHOON. 

(Filed 19 September, 1923.) 

1. Taxation-Payment Under P r o t e s 6 A c t i o n s - R i g h t s  and  Remedies. 

Where the owner resists the payment of taxes a s  unlawful, he is re- 
quired to pay them under his protest ancl sue to recover them. C. S., 
sec. 7979. 

8. Taxation-Personal Property-Liens-Levy. 

The lien for the payment of tases assessed against personal property 
attaches only from the date of levy thereon (C. S., secs. 7986, 2S15), sub- 
ject to certain esemptions sgecified in Const., Art. V, secs. 3 and 5. 

3. Same-Vendor a n d  Purchaser-Rights and  Remedies-Statutes, 

Chapter 38, Public Laws of 1921, requires the owner, etc., to list his 
property for taxation in a manner prescribed, a s  of the first day of May, 
making his willful failure to do so a misdemeanor, with provision for his 
punishment, the lists to be given in by him to the proper authorities in 
the months of Rlay and June, giving power to the county board of com- 
missioners or governing body of any municipal corporation, on his failure 
to have done so, to enter or list the same, with certain penalties added, 
for a period of five back years, etc.: Held. where a seller of a stock of 
merchandise had failed to list i t ,  and, after the first of May, had sold 
it  to the plaintiff, and the county cbmmissioners or go~ern ing  body of a 
municipality had failecl to list the same as  the statute requires, no lien 
attaches against the stock of merchandise in the purchaser's possession, 
and he holds the same, free from any lien or demand for the payment of 
the taxes on the unlisted personalty, the remedy of the n~unicipality being 

.against the seller, constituting a lien on his other personal property from 
time of levy, and on his real property froni 1 June. C. S., see. 7987, for 
the time prescribed. 

APPEAL by defendant  f r o m  Kerr, J., a t  Apr i l  Term,  1923, of WASH- 
INGTON. 

T h e  essential facts  a r e  set f o r t h  in t h e  case agreed between t h e  parties, 
a n d  are a s  follows : 
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"1. That oil 9 May, 1922, arid prior thereto, Mrs. M. Dr. Cahoon was 
the owner of a stock of merchandise and certain store fixtures in the 
town of Plymouth, S. C., and co1;ducted a retail mercantile business. 

"2. That on 19 May, 1922, in consideration of the sum of $12,000, 
Mrs. Jl. W. Cahoon conveyed said stock of merchandise and fixtures to 
W. D. Carstarphen and T.  L. Smith; that a copy of her conwyance is 
hereto attached and marked 'Exhibit A.' 

"3. That on 7 June, 1922, the list-taker of Plymouth Township, 
Washington County, listed said stock of merchandise for taxation, the 
same not having been listed by either the plaintiffs or the defendant, 
Mrs. X. W. Cahoon. 

"4. That on 13 February, 1923, E. W. Chesson, said tax collector of 
the town of Plymouth, demanded payment of the taxes assessed against 
the said stock of merchandise, said taxes amounting to $141.60, and 
threatened to levy upon said property immediately if same were not 
paid, and that said amount was paid by said Carstarphen and Smith 
under their protest, in writing, in proper form, to said tax collector. 

"5. That on or about 19 February, 1923, the plaintiffs, Carstarphen 
and Smith, caused to be served upon the said E. Mr. Chesson, tax col- 
lector, and the surety upon the official bond of said officer and the town 
of Plyn~outh, notice in due and proper form, demanding a refund of the 
said sum of $141.60, same being taxes on said stock of goods paid by 
them under protest. 

"6. That plaintiffs, Carstarphen and Smith, have also made demand 
upon Mrs. M. W. Cahoon for the sum of $141.60, alleging that said 
amount was due said Carstarphen and Smith by virtue of the clause of 
warranty contained in her bill of sale. 

"7. That neither l l r s .  31. W. Cahoon nor said E. W. Chesson, tax 
collector, has refunded the said sum of $141.60, and refuse so to refund 
the same." 

Rnow a71 men by tlzesc presenfs: That I, Mrs. 31. W. Cahoon, of the 
State and county aforesaid, for and in  consideration of the sum of 
$12,000 to me this day secured by W. D. Carstarphen and Thomas L. 
Smith, of said county and State, do hereby sell, assign, transfer, and set 
over to the said W. D. Carstarphen and Thomas L. Smith, their heirs 
and assigns, forerer, all of the following-described personal property: 

All of that certain stock of dry-goods, merchandise and wares now in 
the store building in the town of Plymouth ovned by Mrs. L. hl. Hamp- 
ton and formerly used by Cahoon's Quality Shop as a place of business, 
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said business being owned by me in my own right, toget'aer with all fur- 
niture and store fixtures, including counters, show-cases, chairs, and all 
other fixtures now in said place of business and formerly used in con- 
nection therewith. 

To have and to hold the same unto said W. D. Carstarphen and 
Thomas L. Smith, their heirs and assigns, forever. 

And the said Mrs. M. W. Cahoon, for herself, her heirs and assigns, 
covenant with and represent to the said W. D. Carstarphen and Thomas 
L. Smith, their heirs and assigns, that the said property is hers, abso- 
lutely, and that the same is free and clear of all liens and incumbrances, 
and that she will forever warrant and defend the title to the same 
against all lawful claims and demands. 

Said W. D. Carstarphen and Thomas L. Smith accept the said prop- 
erty in the condition that the same is now, and agree that in the future 
purchase of stock and other property for said business that they will 
purchase the same in their own names and apprise any creditors that 
they are sole owners of said business, and will do nor permit nothing to 
be done which will entail further liability or responsibility on the part 
of the said Mrs. M. W. Cahoon in their operation of the same. 

I n  witness whereof, the said Mrs. M. W. Cahoon has hereunto set her 
hand and seal, this the.9th day of May, 1922. 

Witness : A. L. OWENS. MRS. M. W. CAIIOON. [Seal] 

The court below rendered the following judgment : 
"This cause coming on now to be heard at  this term of the court, 

before his Honor, J. H. Kerr, judge presiding, upon the agreed state- 
ment of facts, and being heard: 

"It is, therefore, ordered, adjudged and decreed by the court that the 
plaintiffs are not li'able for the taxes collected from them, under protest, 
by the defendant tax collector, and that they took the said property free 
and discharged of any lien for said taxes upon the same, and to that end 
it is adjudged that they have and recover of the defendant tax collector 
and the town of Plymouth the sum of $141.60 paid by them under pro- 
test, as set forth in the agreed statement of facts, together with all costs 
of this action, to be taxed by the clerk. I t  is further adjudged that 
plaintiffs are entitled to interest on said sum from 13 February, 1923, 
being the date upon which same was paid, until paid. I t  is further 
adjudged that, inasmuch as the defendant, Mrs. M. W. Cahoon, owned 
said personal property in question on the first day of May, 1922, that 
the taxes aforesaid should have been listed by her, and that she is liable 
for the same; and this judgment is without prejudice to the rights of 
the tax collector to proceed to make said taxes out of other property of 
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the said Mrs. X. W. Cahoon, it being found as a fact by the court that  
she o-\vns and possesses other property out of which said taxes can be 
made." 

To this judgnient defendants excepted and appealed. 

TI'. L. W h i t l e y  for plaintif fs.  
Zeb  V a n c c  S o r n z a n  for d e f e n d a n h .  

CLARKSON, J. "Every person owning property is required to list, 
and sliall malie out, sign, and deliver to the list-taker a statement, veri- 
fied by his oath, of all the real and personal property, moneys, credits, 
i~ i~cs t inen t s  i n  bonds, joiut-stock companies, annuities, or otherwise, and 
the value of improvcnleilts on real estate since same was assessed, in h i s  
possession or  u n d e r  h i s  control  o n  t h e  first d a y  of i l l ay  (italics ours), 
citlier as owner or holder thereof, or  as parent, guardian, trustee, rxecu- 
tor, executrix, ad~ninistrator,  administratrix, receiver, accounting officer, 
partner, agent, factor, or otl~erwise." (The  provisos of this section are 
not niaterial for the decision of this case.) Public Laws 1021, ch. 38, 
sec. 30. I I y a f t  v. Tlralstoiz, I74  N .  C., 5.5; 37 Cyc., 788. 

Section 33 of the act, supra,  provides: Where personal property 
shall he listed. Section 35 of the act, supra ,  provides tha t  the taxpayer 
shall take an  oath that  the property listed "is a full, t rue and complete 
list of all arid each kind of property owncd by me," . . . "and that  I 
h a ~ ~ e  not neglected to list for taxation for the year all of each and every 
kind of property of vhich  I am the owrier," etc. 

"If any person liable to be charged with taxes shall wilfully refuse 
to ansn7er any questions respecting his property, or refuse to file, sign, 
and swear to his returns, lie shall be guilty of a misdemeanor, and on 
conviction liable to be punished by a fine not exceeding fifty dollars, or 
imprisonnlent not exceeding thir ty days, or both;  and i t  shall be the 
duty of the assessors or list-taker to have the ofl'ender prosecuted; and 
the list-taker shall complete the  list from the best information he  can 
obtain. Every list-taker and chairman of the board of county commis- 
sioners shall h a r e  power to send for persons and papers, and to examine 
~ ~ i t n e s s e s  and administer oaths." Public Zaws 1921, ch. 35, see. 71. 
(Same provision ill Public L a m  1923, ch. 12, see. 6s.) 

" T a x e s  shall  not b e  a li1.t~ u p o n  personal property, except uskcre othcr- 
wise procided b y  l a w ,  bu t  fmm a lel'y thcreon  (italics ours) : Provided, 
that  no mortgage or deed of trust executed upon personal property shall 
ha re  the  effect of creating a lien thereon superior to the lien acquired 
by a subsequent lei-y upon said property for the payment of the State, 
county and municipal taxes assessed against the same; but the sheriff 
or other tax collector l e ~ y i n g  upon such property, for  the purpose of 
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collecting the taxes due thereon, shall give due notice to the mortgagee 
or trustee of such property of the amount of such taxec~ at least ten days 
before the sale of the same, and such trustee or mortgagee shall have 
the right to pay said taxes and the costs incident to making the levy, 
when the sheriff or tax collector shall release the same to such trustee 
or mortgagee, and the amount so paid by said trustee or mortgagee shall 
constitute a part of the debt secured in the mortgage or deed of trust. 
C. S., see. 7986. 

"A11 persons who own property and willfully fail to list it within the 
time allowed before the list-taker or the board of comniissioners shall be 
guilty of a misdemeanor, and the failure to list sha 1 be prima facie 
evidence that such failure was willful, and it shall be the duty of the 
board of commissioners to present to the grand jury the names of all 
such persons." Public Laws 1921, ch. 38, see. 82. (Eame provision in 
Public Laws 1923, ch. 12, see. 75.) 

"The lien of the State, county, and municipal tams levied for any 
and all purposes in each year shall attach to all real estate of the tax- 
payer situated within the county or other rrlunicipality by which the tax 
list is placed in the sheriff's hands, which lien shall attach on the first 
day of June, annually, and shall continue until such taxes, with any 
penalty and costs which shall accrue thereon, shall be paid." C. S., 
see. 7987. 

"The lien for taxes levied for any and all purposes in each year shall 
attach to all the real estate of the taxpayers within the: city on the first 
day of May, annually, and shall continue until such taxes, with any 
penalty and costs which shall accrue thereon, shall be paid. But there 
shall be no lien for taxes on the personal property of the taxpayer but 
from a levy thereon." (Italics ours.) C. S., sec. 2815. 

The plaintiffs pursued the lawful and correct remedy by conforming 
strictly to the statute, paying the money under protest and suing to  
recover same. C. S.. sec. 7979. 

There is an old saying that there are only two things certain on this 
earth-"taxes and death." I t  is impossible to escape either. 

Every citizen has to aid in supporting the government under which 
he lives, and this cannot be done ~vithout taxes. The l~urden should be 
borne equally by all, and all public officials, whose duty it is to do so, 
shall expend same legally, with economy and efficiency. Taxes have 
priority orer homestead and personal property exemptions. There is 
no lien on personal property for taxes but from a levy thereon. Shelby 
v. Tiddy ,  118 IT. C., 792; 'Il'ilmington v. Sprunt, 114 N. C., 310. 

Const., Art. V, sec. 3, exempts certain notes, mortgages, etc., given 
in good faith for purchase price of a home, when purchase price does 
not exceed $3,000, and when notes, mortgages, etc., to run for not less 
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than fire or more than twenty years, prorided the interest on notes, 
mortgages, etc., does not exceed 55.) per cent. Exeinptions allowed 011 

incomes; married man a i d  wife living together; widow or ~vidower 
having rninor child or children, natural  or adopted, not less than $2,000. 
All other persons not less than $1,000, and there may be a l lowd  other 
deductions (not including l ir ing expenses), so that  only net inconies 
are taxed. T h e  rate of tax on incomes shall not exceed 6 per cent. 

The  Constitutioii allows certain property to be exempt from taxation. 
"Property belonging to the State, or to nluiiicipal corporatiolis, shall be 
exempt from taxation. The General Assembly may exempt cemeteries 
and property held for educational, scientific, literary, charitable or 
religious purposes; also n-earing apparel, arms for muster, llousehold 
arid kitchen furniture, the nleclianieal and agricultural irnplenleilts of 
inecliaiiics and farmers, libraries and scientific illstrumelits, or any otllrr 
pcrso~ial property, to a d u e  not exceeding three llundred dollal-s." 
Comt., Art. V, see. 5. 

"The list shall be giren by tlie person charged during the nloiltlis of 
May and June,  as herein described." (Proviso not quoted.) Public 
L a m  1921, ch. 38, see. 31. 

The  board of county commissioners and  go^ eming body of any 
municipal corporation are  given pon7rr to enter or list real or personal 
property and add 25 per cent to same for each year unlisted-for five 
back years i n  vhich  the property v a s  not listed. L a m  1921, ch. 38, 
sccs. 51 and 82. ( L a m  1923, ch. 12, sees. 74 and 75, ha re  practically 
tlie same prorisions.) 

Frorn the facts agreed, on the  first (lag of X a y ,  1922, and prior 
thereto, Mrs. M. W. Cahoon onned a stock of nierchandise and store 
fistures in Plymouth, X. C. On 9 N a y  she sold the persolin1 propcrty 
to th r  plail~tiffs for $12,000; that  neither the plaintiffs or dcfci~dants 
listed tllc said property for tax, but oli 7 Junc., 1922, the list-takcr for 
Plymouth Toivnship listcd the stock of n~ercliandise for taxation, and 
on 13 February, 1923, clen~a~iiletl p q i n e n t  of the plaintiffs, a ~ i d  t11c.y 
paid same undcr protest a i ~ d  in accordance with the statute, aiid bring 
this action to recorer of the  defeildai~ts $141.GO and interest on same 
from date of payment. 

V e  liare recited the  la^ in reference to listing, etc., of tnxcs fully, as 
applies to this case. I t  was the duty of Xrs .  31. IT. Cahoon to rcturn 
her tax 011 the persoi~al l~roper ty  that  she sold the plaintiffs during thc 
months of Nap and Julie to the proper list-talicr. Said rcturn sll0111d 
haye bccn on tlic personal property and its ~ a l u e  as 1 May. I f  she did 
not return i t  herself, or by an  authorized apcnt, the propcr official 
should ha re  listed it in llcr name on the tax books. The  propcr officer 
could h a r e  levied on any real or persolla1 property that she owned to 
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collect t h e  tax, except t h a t  exempted by  constitutional a n d  legislative 
enactment i n  conformity thereto. KO homestead o r  personal property 
exemptions c a n  be claimed against  taxes. Mrs.  Af. W. Cahoon hav ing  
sold t h e  personal p roper ty  a f te r  1 M a y  to plaintiffs, they obtained a 
good title,  f ree  f r o m  taxes. d l ien could only be  on  ~ e r s o n a l  property 
f o r  taxes f r o m  t h e  l e ~ y .  

I t  i s  a misdemeanor f o r  anyone not t o  list  t h e  property h e  or  she 
owns f o r  taxes. T h e  town of P lymouth ,  E. W. Chesson, t a x  collector, 
h a s  n o  au thor i ty  by  law to collect t h e  t a x  f r o m  plaintiff's. 

Under  t h e  agreed s ta te  of facts,  Mrs.  M. W. Cahoon is  liable f o r  t h e  
tax. T h e  proper  officer shall l ist  same in her  n a m e  and collcct f r o m  
her  t h e  taxes i n  t h e  manner  provided by  lam. 

T h e r e  is  no e r ror  i n  t h e  judgment  of t h e  court  below. 
Affirmed. 

31. P. HUBBARD COMPANY, IKC., v. C. S. BROWS, KORJIAS HALL, 
aso J. R. TT'EAVE:R. 

(Filed 19 September, 1923.) 

1. Bi l l s ' and  n'otes--Guarantor of Payment--Evidence--Seller and  Pur- 
chaser-Endorser. 

Where the defendants deny individual liability as  purchasers of plain- 
tiff's fertilizer, but contend they were ac.ting merely as agents for the 
sale, to others, and refuse to endorse their customer's notes, which the 
plaintiff insists they had contracted to do, evidence that one of them had 
agrred to endorse them for a consideration is competent a s  tending to 
show he had agreed to become a guarantor of payment. 

2. Principal and Agent-Evidence-Seller a n d  Purchaser. 
Defendants having apparently signed a contract for the purchase of 

fertilizer individually, denied in the s e l l d s  action individual liability, 
and contended they were acting only as  agents in the sale to  others: 
Held, competent for the plaintiff to show that a defendant gave orders as  
to whom the fertilizers were to be shipped, and introduce a contract of 
the previous year, executed in like manner, showing individual liability, 
and introduce evidence that  plaintiff had sold the fertilizer upon the 
defendants' individual responsibility, after investigating them. 

3. Bills a n d  Notes-Endorsel-Renard-Extension of Time-Releasing 
Endorser. 

Upon the issue of whether the payee of a note had released the defend- 
ants from an agreement to become endofsers, by renelrals and extension 
of time of payment without their knowledge: Held, coinpetent for plain- 
tiff to shorn defendants' knowledge and consent, and what one of them 
had said to its agent in respect thereto ; also, admissiontr of liability made 
to the agent two years after the execution of the contrwt of sale. 
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4. Appeal and Error-Questions and Answers. 
\\'l~ercl the rccortl shows cxcc>ptions to unanswcrcd clnestiolls, ~vitliout 

more, tlic escel)tiolls \\.ill not he co~isiclcrcd on appeal. 
5. Appeal ant1 R~~1~01~-11lstructions-Req1~~sts for Instruction. 

Tlic rcfusnl to give a rcync~stecl instruction is not error, n.11en correctly 
stated by the jutl~c '  i n  his gcncr:ll ch;rrgc>, or \vllcn it is more fnvornblc 
to a~)pell:uit tlinli llc liacl requested. 

6. Instructions-I<ecl~lcsts for I~lstructions-Evidence-:lss11111ption of 
Pact,. 
d recluest for i ~ ~ s t r w t i o ~ l  tlmt nsnmcs as n fact nu issunble ilnrstion 

is pro1)crly cleuicd. 

s i ~ ~ ~ ~ ~ . i ~  11y defendmt from L l l l c n ,  J., at February Term, 1023, of 
H~RTPORD. 

0 1 1  G J:cl~nary, 1020, the plaiutiff m ~ d  defendnnts entered into a  wit- 
tell c o ~ ~ t r a c t  for the sale of a certain quantity of fertilizer to be shipped 
from the plaintiff's factory in Baltimore to tlic tlefeiidants, i n  Hertford 
County, Nortll Carolina. 

T h e  contract p r o d e s ,  in part, that  all goods delirered under said 
roiitract would be due 1 July,  1020, and the defentlnnts .ivcre to rnake 
full settlement on or before 1 July,  either i n  cash or by note. I f  paid 
ill cash, the tlefcndants mw eiititlcd to a 5 per cent discount if settle- 
nlent 1x1s rnade on time. Kotes were to he given by the purchasers to 
~r l iom the fertilizer v a s  sold, said notes to be endorsed by the defendants 
n i ~ d  made payable to some bank not later than  1 July,  1920, and if any 
of said notes were unpaid l~ ine ty  days after maturity, the said clefcud- 
ants were to pay thcnl. 

The  dcfrwtlarits ordered under said contract about $2S,000 ~ ~ o r t h  of 
fcrtilizer; tlie dcferidants sold said fertilizer to  mrious  farmers alltl 
took their notes, n-liich notcs Twre worthless to the plaiiitiff unless 
endorsed by the dcfcntlmts as agreed u p o l ~  in their contract. The  plain- 
tiff knew none of the purcliasers of the fertilizer, but relied solely upon 
tlic defendai~ts for pay~ncnt  of all goods sliipped on their order. 

Xost  of the purchasers of the fertilizer tlinc; bougllt were iniol'i'c.nt, 
and the credit extended them v n s  in  reliance upon the entlorscmrlit of 
the defendants, the plaintiff looking to tlie dcfentlantf alolw for tlic. l)llr- 
chase l ~ r i c c  of the fertilizer. 

After taking the aforesaid notes from the lyc l iaqcrs  of the fert i l iwr,  
nhicll purclinsers the defent lar~t~  had sel~cted,  thc latter sent tlicse notc3s 
to the  plaintiff in Rnltimore without entlorseniei~t ; tlic plaiiitifl refuwtl 
to accept said notes uritil properly endorsed. The  def~ndari ts ,  in sc~ltl- 
iiig these notes to the plaintiff, endorsed only some of them. The plain- 
tiff knew none of the parties to the  transaction, except the defendants, 
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and no fertilizer, according to the testimony, would h,lve been sold by 
the plaintiff unless Norman Hall, one of these defendants, had signed 
the contract. 

There was testimony on the trial that the defendants took security 
from several of the purchasers, and af tw their failure to pay the 
defendants, the defendants sold the land of such purchasers and bought 
it in, in their own name, but refused to pay the plailitiff the price of 
the fertilizer. 

The plaintiff also produced testimony in the trial that Norman Hall, 
one of the defendants, declined to sign the contract and thereby become 
responsible for the fertilizer, unless the plaintiff could give him a cer- 
tain sum for his guarantee. The plaintiff offered $2 per ton for such 
guarantee. To this said Hall  replied, saying that he vould not "accept 
less than $2.50 a ton," which the plaintiff agreed to pay him, and has 
paid him to the amount of $1,250. 

I n  their original answer in this cause, filed 8 December, 1922, the 
defendants unconditionally admitted execution of the contract as alleged, 
and not until the trial had begun on 1 March, 1923, did the defendants 
contend that they had executed the contract other than as individuals, 
and by leave of the court they filed an amended ansmer, denying that 
they had executed said contract as indivicluals, and claimed that they 
had signed only as a corporation. This is the only defense that the 
defendants have set up. The defendants do not allege any defect in 
the fertilizer. 

The defendants are all colored, as also the purchasers whom they 
selected to take over the fertilizer. 

The contract is set out in full signed by the plaintiff company, and 
underneath its signature is written "The above contract is hereby ac- 
cepted in all of its conditions. (Signed) C. S. Brow1, Norman Hall, 
J. R. Weaver. 6 January, 1920." 

The issues to the jury were as follows: 
"I. Did the defendants sign said contract as a committee or agent, 

and not as individuals, and with the knowledge of the plaintiff? 
Answer : 'No.' 

"2. Did the plaintiff receive notes in settlement of the account under 
the contract, and thereafter take renemals of the same, and extend the 
time of payment without the consent of the defendants 3 Answer : 'No.' 

"3. What amount, if any, are the defendants indebted to the plaintiff 1 
Answer : '$12,091.46, with interest.' " 

Upon the above verdict, the court entered judgment against the de- 
fendants for the above sum of $12,091.46, and the defendants appealed. 

Tt ' .  W .  Rogers  and S t a n l e y  W i n b o r n e  for plaintif f .  
J n o .  E. V a n n ,  R. C .  Br idger  and W i n s t o n  & Matthelcc: for defendants.  
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CI,ARI;, C. J. T h e  exceptions present very little for the consideration 
of the Court, the questions before us being almost entirely issues of fact 
whether the contract was the  individual obligation of the tllree defend- 
ants  who signed the  same or whether in fact tlley signed with the under- 
standing tha t  they represented a partnership consisting of a league of 
colored farmers which was not a corporation. 

The  court properly permitted tlle witness McGinnis to  state n h a t  
commission was paid to the  defendant Ha l l  by the plaintiff as a con- 
sideration for his  signing the contract, the purpose being to show that  
said Ha l l  was the guarantor fok a consideration. Fargzihar Co. T.  11ard- 
r a r e  Co., 174 N. C., 376.  

T h e  main issue raised by the  defendants was whether the defendants 
signed the contract as individuals or as a committee, and the court 
therefore properly admitted evidence that  Brown, one of tlle three de- 
fcndants who siglled the contract i i ldi~idually,  gave orders as to ~110111 
the fertilizer contracted for should be shipped. 

The  defendants har ing  testified that  they signed the contract p r e ~ i o n s  
to 1920, in the same inanner in ~~21icli they had executed this 1920 con- 
tract, the  court properly permitted to be put  i n  the evidence the con- 
tract for  1919. I t  appeared therefrom that  the defendants executed 
that  contract as indiriduals. I t  was competent to permit the plaintiff to 
show that  before they accepted this contract signed by the defendant, 
aiid especially by the defendant EIall, that  they had irlrestigated the 
financial standing of the tllree defendants before entering into the 
contract. 

The  defendant Ha l l  having testified that  he  had not consented to 
taking the renewal notes, there n-as 110 error i n  the court permitting the 
plaintiff's \vitness to testify upon the  second issue as to w h e t h ~ r  the 
renewal notes were taken with the knodedge and consent of the defend- 
ants, a i d  the statement as to what Ha l l  had said to him in regard to 
taking said renewal notes. 

The  contract on its face haying been signed by the defendants as 
individuals, and the defendants having, i n  their amended answer and 
by their testimony, undertaken to show that  i t  11-as not their intention 
to sign as individuals but as committeemen, the court properly admitted 
testimony as to statements made by the defendants to its agent admit- 
ting their individual responsibility some two years after the contract 
had been executed. 

T h e  eighth and ninth exceptions cannot be considered, for  the  ques- 
tions excepted to by the defendants were not answered, and the tenth 
exception, for  the refusal to give a prayer for instructions, cannot be 
sustained because i t  assumed as t rue  statements of facts which were 
controverted. 
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T h e  eleventh exception was  also properly refused because t h e  court  
went f u r t h e r  t h a n  t h e  request a n d  charged t h e  j u r y  "that if t h e  defend- 
an t s  signed t h e  contract a s  agents o r  a s  a committee, i t  w a s  not neces- 
s a r y  f o r  them t o  have  added committee thereto, but  i t  P-ould h a r e  been 
better f o r  then1 t o  h a r e  clone so.'' 

A s  to  t h e  twelf th exception, t h e  defendants  cannot  complain of t h e  
refusal  of t h e  court  t o  give t h e  t h i r d  p rayer  to  charge because i t  w a s  
already fu l ly  covered in t h e  charge  a s  given on t h e  second issue and  also 
on t h e  t h i r d  issue, i n  which t h e  court  instructed t h e  jury,  "If you find 
t h a t  t h e  defendants  signed t h e  contract  a s  co~nmi t teemen w i t h  t h e  kno\vl- 
edgc of t h e  plaintiff,  a n d  a f te rwards  extended t h e  t i m e  a n d  took t h e  
renewals without  t h e  consent of t h e  defendants, y o u  will  answer the 
t h i r d  issue 'Nothing.' " 

I f  t h e  court  committed a n y  errors  i n  t h e  t r i a l  of th i s  cause they mere 
i n  favor  of t h e  defendants. 

I n  consideration of a l l  t h e  exceptions, me find nothing i n  t h e  t r i a I  
of which t h e  defendants  c a n  complain. 

N o  error .  

CORNELIA T. JESSUP AXD JOSEPH T. S I X O S  v. THCMAS NIXOK. 

(Filed 19 September, 1923.) 

1. Executors a n d  Administrators-Deeds and  Conveyanc~?s-Sale-Pur- 
chasewFraud-Irregularities-Instructions. 

The presumption is, certainly after the long lapse of years, in fayor 
of the validity or regularity of a deed made by a mortgagee of the de- 
ceased owner of lands to the administrator who became the purchaser 
a t  the mortgage sale individ~~ally, and received the surplus as  adminis- 
trator and accounted for it  to the clerk in his final settlement of the 
estate; and the burden of showing any irregularity in the execution of 
the power of sale being upon the heirs a t  Inn7, whose action is to declare 
the sale void, a peremptory instruction of the judge to rlnswer the issue 
in their favor, is reversible error. 

Where the deed of a mortgagee in esecuting the power of sale to the 
administrator of the deceased owner, who became the highest bidder, 
individually. recites that the wiclow's doner and homwtead had been 
reserved, and it  is found as  a fact by the verdict that  the price was a 
fair one, and that nothing n-as done by him a t  the s a k  to suppress or 
chill the bidding, and it  appears that a s  administrator he had received 
and accounted for the surplus without objection from the creditors of 
the estate, who received only a proportionnte and less amount of their 
claims: Held, the reservation from the sale and deed m:~de in pursuance 
thereof, of the dower and homestead esemptions. was not an irregularity 
of which the heirs a t  law could complain; and a peremptory instruction 
in their favor in their action to set aside the sale f o ~  irregularity o r  
fraud, was reversible error. 
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3. Same--Statute of Limitations. 
Held, under the evidence in this case, it was reversible error for the 

court to instruct the jury that the plaintiff's cause of action was not 
barred by the ten-year statute of limitations. 

4. Mortgages - Deeds and Conveyances - Patent Error - Sales -1r- 
regularities. 
The recitation in a mortgage authorizing and empowering the mort- 

gagor to execute the gower of sale upon default in payment, upon giviiig 
uotice to the party of the first part (himself), is patently a clerical 
error, which will riot nullify the sale or deed to the purchaser thereat. 

APPEAL by defendant from Connola, J., at  April Term, 1923, of PER- 
Q ~ I X A N ~ .  

This was an action begun I1 August, 1921, to set aside a sale made 1 
July, 1896, under a mortgage. The plaintiffs are the heirs at law of 
Francis Kixon, deceased, who on 3 September, 1889, executed a ruort- 
gage to David Cox, duly recorded, to secure an indebtedness of $350. 
Frar~cis Nixoil died 30 March, 1896, in possession of the premises- 
104 acres of land. 

The plaintiff contends that the sale at  which the defendant purchased 
was invalid because not preceded by due notice and advertisement as 
required in the mortgage, and because the dower and homestead were 
reserved, and not sold, contrary to the terms of said mortgage and be- 
cause the defendant was the administrator of the mortgagor when he 
became purchaser. 

That, as further alleged, he purcllased the land at  a grossly inadequate 
price, giving those present at the sale to understand that he was buying 
for the widow and plaintiffs, thereby inducing others not to bid. The 
court instructed the jury to answer the first issue "Yes" and the second 
issue "Yes." 

The jury found as to the third issue that the fair market value of the 
land at  the time of the sale was $1,230. Fourth issue, that the defend- 
ant did not fraudulently procure the foreclosure of said mortgage and 
the sale of the land, nor cause same to be sold subject to the clover in- 
terests of the widow and the homestead of the children, and thereby 
obtain the same at a grossly inadequate price as alleged in  the com- 
plaint; and fifth issue, that the defendant did not, with the purpose of 
purchasing the property in  question at an undervaluation, cause or 
knowingly permit i t  to be understood at such sale that he was pur- 
chasing such property for the benefit of the heirs of the mortgagor, 
deceased, as alleged. 

The sixth issue ~vas, "Is the plaintiffs' cause of action b a r r ~ d  by the 
ten-year statute of limitations as allcpeil in the answer?" ~ h i c h  the 
court instructed the jury to ansncr '(So." 
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The court entered judgment on the verdict that  the  plaintiffs a re  
entitled to recleein the land described in tlle complaint, and decreed that  
the purcliaser held the same upon the trust imposed by the mortgage 
clcetl, appointed a referee to state an accounting bet~reen the parties and 
refused a nlotion for a new t r ia l  upon the  first, second and sixth issues. 
Appeal by defendant. 

E h r i n g h a u s  CC I l a l l  a n d  XceX.i i is  cf Xc,1lu77an for p la in t i f f .  
( 'hai.1es Sl'h cdhec ,  T h o m p s o n  S. l l ' i l s o n ,  I17nrd Le. G r i m  es, and S t e p h e n  

C'. B m g a w  for t l ~ f e n d a n t .  

CLARK, C. J. There was 110 el-idelrce that  due ~ioticc. and adwrtise- 
n1e11t of sale viere not giren in  1396, or that tlle mortgage sale was not 
rcgular. I t  was therefore error to instruct the jury to answer the first 
issne "Yes." The  ordinary presumption is, certainly after the lapse of 
25 rears,  as in this case, tha t  notice and adrertisement of sale were 
g i ren;  but even if that  were not SO, there ~vas  110 presumption that  they 
were not given so as to justify the  court in instructing the jury, as a 
matter of law, they were not. 

I f  the sale was made subject to the  widow's dower ant the  homestead, 
this was for the benefit of the widow and children, and is not a matter 
for ~vhich  they can complain after the lapse of 2 5  years so as to h a r e  
this sale declared ihralicl. Their  creditors might hart. protested this 
rescrration, but that  they gal-e up to tlle widow a dowel* which she liad 
released and thus  reduced the amount amilable for the payment of 
debts does not give the plaintiffs an  equitr  to hare  the sale set aside 
aftcr this lause of t ime a i d  to charge the defendants with the rents of 

u 

the land. Certainly it was not proper for the court to instruct the jury 
peremptorily to ans\r.er the second issue as asked bg plaintiffs and 
gircn. 

The  jury h a r e  found that  the defendant2 did not fraudulently pro- 
cure the foreclosure of said mortgage and the sale of said land and 
cause tlie same to be sold subject to the dower interests of tlie widow 
and the liomestead rights of the children. and thus obtain the  same a t  

L 

a grossly inadequate price as alleged in tlie complaint. 
Tllc jury liare also found the fifth issue that  the  defendant did not, 

while administrator, and v i t h  the purpose of purchasing the property 
in qucstion a t  underraluation, cause or knon-ingly permil, it  to be under- 
stood a t  the mortgage sale that  lie was purchasing suc.11 property for 
the benefit of the heirs of Francis S i s o n ,  deceased, as alleged, and it 
was error for the court to charge the jury that the plaintiffs' cause of 
action was not barred by the statute's limitation. 

The presumption of law is in f a l o r  of regularity in the  execution of 
a power of sale, and if there v a s  any failure to adrertiise the property, 
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the burden is upon the party alleging it. Jenkins v. Gripn, 175 N. C., 
184; Troxler 21. Gant, 173 N. C., 422; C'awfield v. Owens, 129 N. C., 
286. After a lapse of more than 25 years and after the death, as in this 
case, of every witness who mould have knowledge of the matter, this 
presumption would go, not only to the regularity in advertising, but 
is in favor of the regularity of the execution of the power of sale. Cer- 
tainly the court could not instruct the jury to answer affirmatively that 
the sale was made without notice and advertisement. 

The estate of Francis Nixon, Jr., the mortgagor, was fully adminis- 
tered and the final account filed on 27 July, 1897, duly audited and 
approved. The assets therefrom were distributed to creditors as shown 
by the accounts, who received in the distribution 5 3  per cent of their 
claims. 

The court should not have held that there was no evidence to rebut 
the presumption that the notice and advertisemerit required by the 
mortgage and by law had been given and made. Second, the court 
should have held that these plaintiffs could not be heard to assert claims 
to this land based upon an irregularity in reserving dower and home- 
stead from the mortgage sale, the irregularity inuring to thcir benefit 
and causing them no loss. 

The estate of the niortgagor was settled and the report filed and re- 
corded 30 July, 1897, vhich showed that after payment of the mort- 
gage debt the assets were $611.49 and the indebtedness mas $1,156.78, 
the creditors receiving a dividend of 5 3  per cent. The plaintiffs must 
shorn that the assets of the estate were sufficient to pay his debts before 
they could ask the court to decree that they recover this land and its 
rents when the creditors had not been paid in full. 

The reservation of the homestead was to the detriment solely of the 
creditors and not of the heirs at lam. I n  Highsmith v. Whitchu?at ,  
120 K. C., 123, where the land was purchased by the adniinistrator, the 
court held that as the land brought ful l  value and the price paid, which 
the creditors (as in  this case) had ratified by accepting the proceeds 
which, together with the other assets, were not sufficient to pay the debts 
of the estate in  full, the heirs never had any legal right to the land nor 
any equitable ground upon which to have the sale set aside or to have 
the purchaser declared a trustee for them. This has been followed in 
Russell v. Roberts, 121 N.  C., 322; Winellester c. TTrinchester, 178 N.  C., 
483. 

The dower of the widow is not involved as she is not a party to this 
action. I n  the light of the findings against the plaintiffs as to the 
allegations of fraud, we have a case in  which the administrator bought 
at a sale under the mortgage, paying a fair price for the property, 
acting in good faith though buying for himself, paying the nloney; the 
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proceeds being applied in payment of the debts of the decedent, but the 
assets being insufficient to pay more than 53 per cent of the debts. The 
administrator not procuring the land to sell for less than its value, and 
the creditors, whose interest it was to see that it brought its fair value, 
taking no exceptions, the heirs of the mortgagor cannot have the deed 
set aside on account of alleged technical irregularities in order to recover 
the land which would not have been theirs had the irregularities not 
occurred. 

The mortgage from Francis Nixon and wife, 23 September, 1889, is 
in all respects regular except that by a patent inadvertence it recited 
that if there should be default in payment of any part ihereof, the said 
party of the first part, etc., is hereby empowered and authorized, etc., 
to execute the power of sale upon giving notice to the party of the first 
part, etc. The clerical inadvertence is patent and the sale was made, 
under the power of attorney, by the party of the second part, the mort- 
gagee, David Cox, and his deed to the purchaser, recite3 that the prop- 
erty was offered for sale at  the courthouse door, subject to the dower 
of the widow and the homestead rights of the children; that Thomas 
Nixon was the highest and best bidder at  $675 and was dxlared to be the 
purchaser; that after the said sum had been paid, $428 had been applied 
in payment of the notes secured and costs of sale, and the balance, to 
wit, $247, paid over to Thomas Nixon, administrator of Francis Nixon, 
and conveyance was made in due for111 by David Cox ,as mortgagee to 
Thomas Nixon, subject to the dower rights of the widow and the home 
stead rights of the minor children. This deed is in d u ~  form and was 
registered 4 July, 1896. 

The comnlaint does not seek to have this deed to Thlsmas Nixon de- 
clared to be in trust for the widow and children, but to have the court 
declare it a ('nullity," and that the heirs at law may be permitted to 
redeem the mortgage and for an accounting by the admillistrator for the 
timber sold or removed, and for rents and profits of the land. 

The sale was not made by Thornas Nixon as administrator or at all, 
but by the mortgagee, David Cox. The recital in the dcled from Cox is 
that "Thomas Nixon" bought and paid for the land f w  himself, and 
the surplus, ('after the payment of notes and costs of sale," was paid 
over to him '(as administrator." There is nothing in this which entitles 
the plaintiffs to have him decreed a trustee for them, especially in view 
of the express findings of the jury that he had no part in procuring the 
sale of the land and that he did not buy at an under price nor chill the 
sale. The $247 which was paid to 'him "as administrator" was duly 
accounted for in his final account. 

Error. 
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FRANCIS HAIL ET AL. V. SETTLE ARTIS ET AL. 

(E'iled 26 September, 1923.) 

If an action or proceeding is instituted before the clerk of which he 
has no jurisdiction. and on any ground is sent to the Superior Court 
before the judge, the judge has jurisdiction to retain and hear the cause 
as if originally instituted i n  the Su~erior Court. C. S., sec. 637. 

2. Same--Actiou+i'+Cotions in the Cause. 
W h ~ r e  a suit is brought before the clerk for partition of lands, involv- 

ing the establishing of a lmrol trust in faror of one of the tenants against 
the other, which is resisted upon the ground that the trust had been later 
discharged by the receipts of rents and profits from the land, an inde- 
pendent equitable action, and not a motion in the original cause, is the 
defendant's remedy after a final judgment had therein been rendered. 

CLARK, C. J., concurring. 

CIVIL ACTION,  heard by Grady, .J., at February Term, 1923, of 
GREEKE. 

The plaintiffs instituted a proceeding before the clerk for the ultimate 
purpose of selling for partition the land described in  the complaint, and 
as prel imi~iary thereto of setting u p  a parol trust in the land. When 
the coniplairit and answer mere filed-the defendants having pleaded 
sole seizi~i--the clerk transferred the cause to the civil-issue docket for 
trial. I u  the Superior Court t he  defendmts moved for judgment of 
nonsuit on the ground that  the alleged cause of action is cognizable only 
in a court of equity, and that  the clerk had no jurisdiction. The  motion 
was allowed, and the plaintiffs excepted and appealed. 

George V. Lindsay for plaint i fs .  
J .  Pnnl E'rizzelle for defendants. 

, \ IM~IS ,  J. The  plaintiffs alleged that  the land described in the com- 
plaint was deriscd by Daniel Artis to  Henry  Xrtis and charged with 
the paynient of one-fourth the amount of a pecuniary legacy bequcatllcd 
by the testator to Clara Edwards;  thnt in due time the legatee brought 
suit to subject the land to the payment of this charge, and obtained an 
ordcr of sale; that  the defendant Settle Artis bought the property under 
a n  agreement that  he should hold it in trust for Henry  Xrtis and his  
children until repaid the purchase money, and that  the full amount of 
the purchase price had been repaid him from the annual rents. The  
object of the action is to establish a par01 trust and to have the land 
sold for partition among the plaintiffs arid the defendants as teuants 
in common. 
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The defendants contend that the clerk had no jurisdiction of an action 
or proceeding instituted to establish a parol trust; that the jurisdiction 
of the Superior Court was entirely derivative, and thxt the judgment 
dismissing the action should therefore be affirmed. On the other hand, 
the plaintiffs insist that the judgment is not erroneous even if it be 
granted that the clerk was without jurisdiction. 

There is a general rule, frequently approved in our decisions, that if 
an inferior court or tribunal has no jurisdiction of a cause, an appeal 
from its decision confers no jurisdiction upon the appellate court. 
3 C. J., 366, sec. 123; Gordon v. Sanderson, 83 N .  (3., 1 ;  Boyett  v. 
Vaughan,  85 K. C., 364; Raisin v. Thomas,  88 N .  C., 148; X a r k h a m  v. 
Hicks,  90 N.  C., 1; Robeson v. Hodges, 105 N. C., 49; Cheese Co. v. 
Pipkin ,  155 X. C., 395; XcLaur in  I$.  JPcInfyre, 167 N.  C., 350; Iiolmes 
v. Bullock, 178 N. C., 376; Commissioners v. Sparks,  179 N .  C., 581; 
Sewing Xachine  Co. v. Burger,  181 N.  C., 241. 

But the application of this rule is not unlimited. I n  Robeson v. 
Hodges, supra, it is said: "In Capps v. Capps, (35 N .  C., 408, 
it is held that when a case ~vliich is proper1,v cognizable in the Superior 
Court, but erroneously brought before the clerk, gets into the Superior 
Court, by appeal or otherwise, the latter court will amend the summons 
and treat the action as if originally brought; in the Superior Court, and 
proceed; but when the action is properly triable in the Probate Court, 
it is error in the Superior Court, on appeal, to allow the complaint to 
be amended by engrafting new matter, cognizable only in  the Superior 
Court at  term"; and in Elliot v. Tyson,  117 N .  C., 114, Clark, J., stated 
that such amendment of process may be presumed. To the same effect 
are X c L e a n  v. Breece, 113 N .  C., 391; Baker v. Carter, 127 N.  C., 92; 
EwbanL v. Turner ,  134 N .  C., 77; Ryder  v. Oates, 173 N .  C., 569. 
Referring to the question, in Anderson's case, 132 X. C., 244, Hont-  
gomery, J., said : "Although the proceedir~gs originally had before the 
clerk were a nullity, for the reasons already pointed out, yet when the 
matter got into the Superior Court by appeal, that coupt then acquired 
jurisdiction. Roseman v. Roseman, 127 N.  C., 494; Led5etter v. Pinner,  
120 N .  C., 455; Faison v. Will iams,  121 N .  C., 152." See, also, C. S., 
sec. 637. 

The defendants further contend that the plaintiffs shculd have sought 
relief by motion in  the original cause, and not by an independent action. 
We do not consider the question whether the Superior Court had the 
legal right to treat the proceeding as a motion, because, as we under- 
stand the record, a final judgment bad been rendered in  the original 
cause, and the plaintiffs' right to insist upon the execution of the parol 
trust arose after the purchaser had been reimbursed the amount of his 
expenditure. Under these circumstances, the plaintiffs could resort to 
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an  indepeiident equitable action. S m i t h  v .  F o r f ,  10.5 S. C., 446; 
X c L a u r i n  c .  X c L a u r i n ,  106 S. C., 331; B u n k e r  v. B u n k e r ,  140 
K. G., 18. 

W e  are of opinion that  tlle Superior Court had jurisdiction, and that  
the judgnleilt disnlissiiig the action should be set aside. The  judgment 
is therefore 

Reversed. 

CLARK, C. J., concurring: C. S., 637, prorides: "Whenever a civil 
action or special proceeding begun bcfore the clerk of a Superior Court 
is for  any ground w h a t e v r  sent to the Superior Court before tlie judge, 
the judge has jurisdiction; and it is his duty, upon the request of either 
party, to proceed to hear and d e t t ~ m i n e  all matters i n  controversy in  
such action, uliless i t  appears to him that  justice would be more cheaply 
and speedily administered by sending the  action back to be proceeded in  
before the clerk, in which case he may do so." 

This  statute was passed in 1887 (chapter 276). As stated in R o s e m a n  
v. Rosenzarz, 127 K. C., 497, its enactment was caused by the incon- 
renierices rcsult i i~g from the course of practice prescribed in B r z t f a i n  v. 
Mull ,  91 X. C., 408. The office of probate judge having been abolished, 
tlie duties thereof derolred upon the  clerk of the Superior Court, and 
lie had, therefore, two sets of judicial pan-ers-one in  the exercise of the 
special judicial powers of his  distinct tribunal, and the other xhicli he  
exercised for the  court as i ts  clerk, with the result that  there was "oft 
confusion vorse confounded." This  act, now C. S., 637, 11-as passed to  
simplify the procednre. I t  r a s  much needed and has worked effectively. 

Rosenzan 1 % .  Roseman ,  supra ,  has  been very often cited and is 11ow the 
settled practice. See citations to C. S., 637, which hold that  ('Under 
this section the judge to wlionl a cause is sent by appeal, or otherv-ise, 
from the clerk, has the full jurisdiction to hear and fully determine the  
cause, or to make orders thereon and send i t  back to the clerk to  be pro- 
ceeded with by him." Vnder this  statute arid the decisions construing 
it,  when the appeal reaches the Superior Court, "on any groulld wliat- 
erer," the judge has the right, under tlle statute, to assunie jurisdiction 
and to dispose of the case as if it  had originally begun there. 

I t  should be noted that  tlie decision xhich  formerly held that  as to a 
certain class of cases a clerk had no jurisdiction because he  had no 
equitable powers, mas the su r r i r a l  of outvorn  ideas arid without any 
foundation in the  Constitution. 

The  Constitution, it will be noted, absolutely abolished "all distinc- 
tions between actions a t  law and suits i n  equity and the forms of all 
such actions and forms." K O  jurisdiction of any court or cause is now 
based upon the presence or adniinistration of equitable ingredients. 
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Therefore, when a case goes u p  from the clerk to the judge, there is 
no distinction of jurisdiction based upon the ground o:l an  action being 
equitable or otherwise, and when the case reaches the  judge he  is vested 
with full  jurisdiction to retain the cause and proceed with it,  or  to make 
appropriate orders and remand it to  the clcrk to  be proceeded with, and 
of this  t he  judge of the Superior Court is  the  sole judge. H i s  discretion 
in this  respect cannot be reviewed by this Court on appeal. 

T h e  cases to  the above effect a re  fully cited in  the opinion-in-chief i n  
this  case, and others still are cited in  the notes to C. S., 637, and other 
cases have been decided since the  annotations i n  the  C. ,S. 

Indeed, there is nothing which deprives eren a justice of the peace of 
the  right to pass upon equitable matters when within the amount allotted 
fo r  h is  jurisdiction. I t  is  t rue  tha t  a justice of the peace cannot issue 
a n  injunction or mandamus, or take action in some other matters, but 
this is not because the  Legislature cannot confer juri,;diction in those 
matters, but because in allotting the distribution "of tha t  portion of the 
judicial power and jurisdiction which does not pertain to the  Supreme 
Court  among the courts inferior to  the  Supreme Court," the Legislature 
has not conferred upon justices of the peace jurisdiction of injunctions, 
mandamus and other remedies. Const., ,4rt. IV, sec. 12. 

J. J. SANDERS v. E. H, hIdTO. 

(Filed 26 September, 1923.) 

1. Seller and Purcliaser-Vendor-F'raud-~eit-Pleailiw~?,1otions- 
R'onsui&Questions for Jury-Trials. 
In an action to recover upon a note given for shares of stock, the 

defendant admitted the execution of the note and a1 eged and offered 
evidence tending to shorn that the plaintiff, while an oflicer of the corpo- 
ration and having peculiar and superior knowledge of its financial affairs, 
had induced him to purchase, knowingly representing that the corporate 
indebtedness was niucli less than it actually was, and that otherwise lie 
would not have made the transaction: Held,  upon plaintiff's motion as 
of nonsuit, the issue of fraud and deceit was for the jury. 

2. Same. 
Held, upon the eridence in this action upon a note given for the pur- 

chase of shares of stock in a corporation, it was for the jury to determine 
Tvhether the misrepresentations were of such character and were made 
under such circun~stances as were calculaled to impose upon or deceive 
the defendant, as n person of orclinnry prudence, and whether he, as such. 
should have relied npon them. 
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3. EvidenceCorporations--BookscSe~onda~y Evidence. 
cl)on an iusue of plaintiff's fraud and deceit jn this action in inducinq 

the drfcndant to lmrchnse stock on the former's misrepresentation of the 
intlt~btcdncss of a corporation : Held, ~mrol testimony mas unobjection- 
able as secondary c ~ i d ~ n c c ,  w11en it 11 as made to appear that the corpora- 
tion's b o o l ~ a  did not disc lose the :mount of its indebtedness. 

C ~ I L  ACTIOK, tried before X e r r ,  J., and a jury, at  April Term, 1923, 
of S A S H .  

On 24 May, 1919, the defendant executed and delivered to the plain- 
tiff four promissory notes, under seal, in the aggregate sum of $5,782.50, 
v i th  interest from tlie respective dates of maturity. The defendant 
admitted the execution of the notes, but denied liability on the ground 
that they had been procured by fraud. The rerdict was as follows: 

"1. Did the defendant execute the notes sued upon? Answer : 'Yes.' 
"2. What amount is due thereon? Answer: '$5,782.50 and interest, 

as appears on face of the four notes.' 
"3. Were the said notes obtained from the defendant by fraud, as 

alleged in the answer ? Answer : 'Yes., " 
Judgment for the defendant, and appeal by the plaintiff. 

I .  T .  V a l e n t i n e ,  A l b e r t  L. Cox ,  a n d  Carroll TY. W e a t h e r s  for  p l a i n t i f .  
Finch R. T7aughan  and  X a n n i n g  R. X a n n i n g  for de f endan t .  

, Inam, J. The defendant alleged that the consideration of the notes 
sued on was fifty-five shares of stock held by the plaintiff in the Farm- 
rille Lumber Compan~,  a corporation; that prior to the execution of 
the notes the plaintiff had managed and controlled the business of the 
company and knen~ how much it owed; that the defendant, at the time 
he purchased the stock, made specific inquiry as to the indebtedness, 
and was told by the plaintiff that the debts outstanding vere only 
$6,500; that he relied upon this statement, and aftern~ards found it to 
be false and fraudulent, tlie indebtedness being in fact about $18,000; 
and that he mas thereby deceired and induced to purchase the plaintiff's 
stock and to execute the notes. 

I n  his answer the defendant admitted that at  the time he purchased 
the plaintiff's shares he o~vned stock in the corporation of the par value 
of $600, but alleged he linen. nothing of the indebtedness. A11 the alle- 
gations of fraud nrere denied by the plaintiff, who contended that he 
took no part in the management of the business after 1 January, 1918, 
and that he nerer made any statement to the defendant concerning the 
financial condition of the company. 

At the close of the defendant's evidence the plaintiff moved for judg- 
ment, on the ground that the defendant had admitted the execution of 
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the notes, and that there was not sufficient evidence of fraud, and 
excepted to the court's denial of his motion. The agreement of the 
appellant rests chiefly on the contentiori that the defendant had a better 
opportunity than the plaintiff to know the financial condition of the 
concern, and bought the stock upon his own judgment in order to con- 
trol the business. 

I n  these circunistances the controversy was resolved, into a question 
of fact for determination by the jury. I n  view of the allegations in the 
answer, supported as they were by eridence on behalf of' the defendant, 
the plaintiff was not entitled to judgment on the pleadings under the 
decision in Cash Register Company c.  Totunsend, 137 Y. C., 652, and 
in similar cases. The plaintiff's alleged statement was not a mere matter 
of opinion. 

I t  is not necessary to discuss the exception at  length, for the reason 
that the principles which are applicable to this evidence have been 
declared and maintained in a number of our decisions. V'alsh z.. Hall ,  
66 N. C., 233; Nachine Co. v. Ferzer, I52 h'. C., 516; Leonard v. 
Power Co., 155 N.  C., 10; Pate v. Blades, 163 N .  C., 267; Bell c. Har- 
rison, 179 N.  C., 190; Williams v. Redgepeth, 154 N. C.,  114; Currie v. 
.Sfalloy, 185 N.  C., 213. 

We do not understand the appellant to contend in his argument here 
that the defendant was necessarily charged with the legal duty to verify 
the plaintiff's representations, for upon the evidence in1 roduced it was 
the province of the jury to say whether the representations were of such 
a character and mere made under such circumstances as were calculated 
to impose upon or deceive a person of ordinary prudence, and whether 
the defendant, as a reasonably prudent person, should have relied on 
them. Blacknull v. Rowland, 108 N.  C., 555; S.  c., 116 N.  C., 389; 
May v. Loomis, 140 PIT. C., 350; S e ~ ~ l i n g  Jlachine Co. v. Bullock, 161 
N. C., 1 ;  Jfiller v. Ilfateer, 172 N. C., 401. 

The defendant was permitted to testify that after he assumed the 
management of the business, which was about two weeks after he pur- 
chased the stock, he learned that the total indebtedness of the company 
was about $33,000, and to this evidence the plaintiff excepted, on the 
ground that the books were the best evidence. But it cloes not appear 
that the various items of the indebtedness were entered on the books; 
on the contrary, this witness said that the "books did not show any- 
thing," and another testified that there was nothing i n  the books "to 
disclose the bank indebtedness.'' 

The remaining exceptions are obviously untenable :md require no 
discussion. We find no reversible error. 

No error. 
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A. W. hIcSdIR, BSSIGKEE, V. 0. IT. TARBORO. 

(Filed 26 September, 1923.) 

1. Pleadings-Verification-Statutes-Clerks of Court. 
d verification to a complaint that  the statements therein contained a re  

true, to the best knowledge, information and belief of the plaintiff, save 
those matters which are  stated on information and belief, and as to those 
lie believes i t  to be true, is not sufficient coml~liance ~vitli  C. S.. sec. 529. 
requiring a statenient that  "the facts set forth in the designated plead- 
ings are  true, except those stated 011 information and belief, and as  to 
those matters he believes them to be true." 

2. Same--Money Demand-Judgments Set Aside. 
Sufficient verification, as  the statute (C. S., see. 520) requires, not 

appearing in the complaint in an action upon a money demand in a n  
amount certain, etc., will be treated as n nullity and irregularity, and 
judgment by default final, etc., thereon will be set aside on motion of 
defendant made before the clerk in apt time, on a proper sho~v  of merits. 
C. S., sec. 595 ( 1 ) .  

3. Same. 
The requirement of C. S., see. 393 ( I ) ,  that  to obtain judgment by 

default, etc., in an action u ~ o n  a money demand, the complaint must be 
properly verified (C'. S., sec. 329). is not affected by chapter 92, Extra 
Session of 1921, requiring n copy of the veiified complaint to be served on 
the defendant with the summons: C'. S., secs. 595, 396, and 597 expressly 
affirming the provisions of section 5% ( 1 ) .  

4. Same--Powers of Triad Judge. 
Chapter 92, Laws of 1921, sec. 3. prohibits the clerk of the court only 

from extending the time for defendant to answer, and does not impair 
the broad powers conferred by C. S.. qec. 536, upon the judge. to the effect 
that when the cause is properly before him "he may in his discretion, 
and upon such terms as  may be just. allow an answer or reply to be made 
or other acts done after the time, or by an order to enlarge the time." 

~IOTION t o  set aside judgment  by  default final, heard  on  appeal  f rom 
clerk before Kerr, J., a t  I I a r c h  Term,  1923, of EDGECOXBE. 

On t h e  hear ing  i t  was made  to appear  t h a t  t h e  summons i n  a n  action 
f o r  a moneyed demand f o r  a s u m  certain was  issued f r o m  clerk's 
o 6 c e  on 8 February ,  1923;  t h a t  t h e  same, together wi th  a copy of 
complaint,  purpor t ing  t o  be  verified, w a s  served on defendant on 10 Feb-  
ruary,  t h e  verification being i n  f o r m  a s  follows : "A. W. J I c N a i r ,  being 
duly sworn, deposes and  says t h a t  t h e  statements contained i n  t h e  fore- 
going complaint  a r e  t rue,  to  the  best of h i s  knowledge, information a n d  
belief, save those matters  which a r e  stated on information a n d  belief, 
and  a s  t o  those mat te r s  h e  believes them to be  true." Signed, sworn to, 
etc. T h a t  i n  twenty-one days  a f t e r  service of summons a n d  complaint,  
t o  wit,  4 March ,  defendant  submit ted a duly verified answer, setting 
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forth a defeuse apparently meritorious, and the clerk, tming of opinion 
that same should not be considered, on 5 March, the firs: Monday there- 
after, entered judgment by default final for the amount due, as alleged 
in the complaint. On 4 Narch, defendant, on notice and affidavits set- 
ting forth merits, moved to set the same aside for irregularity, in that 
there had been no proper verification, and for other reasons there 
alleged. Motion refused, and defendant appealed. 

On the hearing of the appeal ill the Supwior Court, there was judg- 
ment setting aside the judgment by default final, and directing that 
defendant be allowed to answer. Plaintiff excepted and appealed. 

George X. Fountain for plaintiff. 
X. A. Xewe71 for defendant. 

HOKE, J. The statute establishing a proper form for verification of 
pleadings (C. S., see. 529) requires a statement by affidavit in sub- 
stance and effect that "the facts set forth in the designated pleading are 
true, except as to those matters stated on information a r d  belief, and as 
to those matters he believes them to be true." And it has been held in 
various decisions construing the section that the attempted verification 
in the present instance is not a sufficient compliance. Carrol v. illcMil- 
lan, 133 K. C., 140; Cowles v. Hardin et al., 79 N.  C., 577. 

This being true, our legislation is to the effect, further (C. S., 
sec. 595, subsec. I ) ,  that in  order to judgment by default final in a 
moneyed demand, properly stated, the pleading should b- verified as the 
statute requires, and our cases on the subject hold that a judgment by 
default final in that kind of suit, on an unverified complaint, is irregular 
and will be set aside on motion made in apt time and oil a proper show 
of merits. Miller v. Curl, 162 N.  C., 1 ;  Cyozcan, v. Cunningham, 146 
S. C., 453; Becton v. Dunn, 137 N.  C., 562. 

I t  is earnestly insisted for appellant that, mder  subsequent legislation 
amending the Consolidated Statutes, more especially chapter 92, Extra  
Session 1921, a ~er i f ied complaint is no longer required for a judgment 
by default final, where a copy of complaint, properly setting forth the 
cause of action, is served on the defendant with the summons, but we 
do not so interpret the amendments referred to. On the contrary, the 
statute relied upon (section 1, subsection 9) provides in i erms that if no 
answer is filed, the plaintiff shall be entitled to judgment by default 
final, or default and inquiry, as authorized by sections 595, 596, and 597 
of the Consolidated Statutes, thus expressly affirming the requirement of 
section 595, subsection 1, to the effect, as stated, that on a moneyed 
demand a verified complaint is required to a proper judgment by default 
final. Appellant cites and relies chiefly upon subsections 11 and 12 as 
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inodifying subsection 9 in  the respect suggested, but we do not so con- 
strue the lair-. I n  our opinion, a proper perusal of subsection 11 refers 
to the time when judgments shall be entered before the clerk, where a 
copy of the  complaint has been served on defendants or  any of them. 
,lnd subsection 12 contains an  enumeratioll of the cases wherein the 
clerk is authorized to enter judgment, but neither 11 nor 12 contains 
any nlodificatioii of the provision of scction 505 of Consolidated Stat-  
utes, expressly affirmed in  subsection 1, and wherein i t  is provided that  
a verified complaint is required-in suits on a moneyed demand. 

I t  may he noted that, under section 595, subsection 4, i n  actions to 
recover real property, a verified conlplaint is  not always required. 
Patrich. 1%.  D z ~ T L . ,  162 IN. C., 10. And we consider it well to state fur -  
ther that, nh i l e  this  chapter 92, in section 3, provides that  ('where copy 
of the conlplaint has been served upon each of the defendants, the clerk 
shall not extend the time for filing answer beyond twenty days after 
such service." This  restriction applies to the clerk, and does not and is 
not intended to impair  the broad powers conferred on the judge in  this 
respect by section 536 of Consolidat~d Statutes, to the effect that  where 
the cause is  properly before him, "he may, in his discretion and upon 
such terms as may be just, allow a n  answer or reply to  be made or other 
act done after the time or by an  order to enlarge the time." The  judg- 
ment of his Honor, therefore, is  affirmed in its entirety, that  the judg- 
rncnt by default final be set aside and defendant allowed a reasonable 
time to answer. 

Affirmed. 

STATE v. HERBERT BIURPHRET. 

(Filed 26 September, 1923.) 

1. Criminal La\a;Pleas-Presumption~Evidenc~Questio for Jury- 
Trials. 

The plea of not guilty raises a presumption of innocence of the defend- 
ant, disputes the credibility of the State's evidence, and raises the ques- 
tion of his guilt for the jury to determine. 

2. Spirituous Liquor-Evidence-Instructions-Verdict Directing-.4p- 
peal and Error. 

In an action for the unlawful sale of liquor the evidence tended to 
show that the witness, a phgfician, obtained the liquor from thc defend- 
ant for a patient, for which the defendant received money offered by the 
witness: Held, the transaction was an unlawful sale, coming within the 
inhibition of the statute, and an instruction by the court for the jury to 
find a verdict of guilty, if found to be true, rras correct, there being no 
other eridence in the case. 
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CRIMINAL ACTJOX, tried before Grady, J., and a jury, at February 
Term, 1923, of GREENE. 

The defendant was indicted for the unlawful sale of spirituous liquor. 
Dr. W. E. Damson. who was the only witness, testified for the State as 
follows: "I was ou my way to see a patient suffering with influenza; 
when I met Herbert and asked him if he had any ~ h i s ~ k e y ,  and he said 
that he could let me have a quart. I said, 'Shoot it over,' and gave him 
two one-dollar bills, and he gave me one quart of whis'cey. H; did not 
make any charges. I simply gave him two dollars and asked him if that 
was all right, and drove on. I hare  purchased whiskey from others and 
used it in treating my patients suffering with influenza." 

His  Honor instructed the jury as follo~vs : "I charge you, gentlemen, 
if you believe the evidence in this case, you will return a ~ e r d i c t  of 
guilty. You may retire and make up your verdict, or you may sit 
where you are." The defendant excepted. The jury rc?turned a verdict 
of guilty, upon which judgment was pronounced, and the defendant 
appealed. 

Attorney-General and Assistant Atiorney-General for the Stafe.  
Richard T .  illartin and ITralter G. Sheppard for d e f ~ n d a n f .  

ADAMS, J. The defendant entered a plea of not guilty and thereby 
put in issue not only his guilt, but the credibility of the State's evidence; 
f o ~  evidence tending to show guilt is disputed even when uncontradicted, 
there being a presumption of innocence which can be orercome only by 
the verdict of a jury. S .  v. Hill, 141 N.  C., 770. The State introduced 
only one witness, and the defendant offered no evidei~e.  To establish 
guilt under these circumstances, it was incumbent on the State to show 
that Dawson's testimony, if accepted by the jury, was ciufficient to show 
a breach of the statute. The substance of his testimony was this: H e  
inquired ~vhether the defendant had any whiskey; the defendant said 
he could let him have a quart;  he gave the defendant two dollars, and 
the defendant delirered the liquor. 

True, the witness said the defendant made no charges, but the testi- 
mony, if believed, clearly shows that the defendant received the money 
as a consideration for the transfer of his title to the whiskey. This 
transaction constituted a sale ( S .  v. Colonitrl Club, 154 N. C., 177)) and 
the credibility of the testimony was submitted to and determined by 
the jury. 

His  Honor's instruction is sustained by several decisions. I n  S .  v. 
T7ines, 93 N .  C., 493, there mas only one witness, and t ~ e  court charged 
the jury, if they believed the testimony, the prisoner TVES guilty of man- 
slaughter. Discussing the prisoner's exception, Merrimon, J.. said: "It  
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was insisted on the argument here that  the judge iiivaded the province 
of the j u q  in instructiilg them that, 'if they believed the testimony of 
the ritiiess, the prisoi~er was guilty of n~anslaugbtcr.' TITe do not think 
so; tliii; coiltelltion has not tlle slightest foundation. The  judge did iiot 
illtimate iri the least degree, iri terms or by implication, that  he did or 
did not bclieve the evidencc to he true, nor did he tell tlle jury that they 
should believe it, or any par t  of i t ;  Be, in effect, told them that, in any 
possible view of the  cviderice ( a i d  taking it most farorably for the 
prisoner), if they believed it to be true, then, :is a conclusion of law, he  
was p i l t y  of manslaughter. This  n a s  miobjectionable in this case. 
There was but one witness; there was 110 conflict of testimony; there 
vere  no a l t e r n a t i ~ e  asptcts of it to be submitted. The  credit of the 
n it~less arid the sufficiency of his  testiinoiiy to produce con~ ic t ion  upon 
their nlincls was broadly and without qualification left to the jury. 

I , .  Wallcer, 4 S.  C., 662 ; S. v. Hildrefh,  31 N .  C., 420 ; S. v. Ellick, 
60 S. C. ,  450; 8. c. Baker, 63 K. C., 276; 8. .c. Elzcoorl, 73  IS. C., 189;  
S. 2'. Burke, 82  N .  C., 551." 

I n  8. 1 % .  R i l e y ,  113 S. C., 648, Clark, J., observed: ('The eridence for 
the S ta t r  being uncontradicted, the court told the jury, if they believed 
the evidence, to return a verdict of guilty. This  was correct, upon the 
eridence set out, and if the jury had returned a verdict, there ~vould be 
no ground for exception"; and in 8. c. Hill, 141 S. C., $69, Hoke, J., 
concluded tha t  TT-here, in any aspect of tlie testimony, the defendant's 
guilt is manifest, the judge may tell the jury, "'if they believe the 
eTidcnce,' or 'if they find the facts to be as testified,' they will return 
a rerdict," etc. P. .c. TT'oolard, 119 S. C., 779;  A'. c. 1 l 7 i ~ ~ h ~ s t e r ,  113 
N. C., 641. 

Our conclusion is not a t  variance n i t h  the decision in  S. 1 ) .  Singleton, 
183 N. C. ,  738, or G .  T .  Estes, 18.3 S. C., 7.32, for in each of these cases 
it was held that  the eridcnce, if true, did not necessarily establish the 
guilt of the defendant, and tliat under a proper charge tlle matters in 
controrersy should have been submitted to the jury. 

W e  have directed attention to tlle fact tliat the  test in~ony in the case 
at bar is uncontradictcd; hut even ill instances of this character it would 
be more satisfactory if the court's instruction to the jury followed tlie 
usual formula on tlic question of '(reasonable doubt." 

W e  find no sufficient cause for a new trial. 
No error. 
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WOODLAND 6- COMPANY v. SOUTHGATE PACKING COMPANY. 

(Filed 2G September, 1923.) 

Evidence--Questions for Jury-Findings of JudgeAppeal and Errols. 
Upon the denial of liability as a partnership by defendant for fertilizer 

sold and delivered, the evidence was conflicting as to whether it was pur- 
chased and used by the firm, or one of two members thereof, presenting 
an issue of fact to the jury: and Held,  error for the judge, without the 
consent of the parties, to find that it was a partnership indebtedness and 
render judgment accordingly. 

APFEAL by defendant from Grady, J., at June  Term, 1923, of CAR- 
TERET. 

Civil action to recover of the defendant, Southgate Packing Conipany, 
the purchase price of certain commercial fertilizer, albged to have been 
sold to the defendant by the plaintiff. The defendant denied liability. 
From a judgment in  favor of plaintiff and against T. S. Southgate, the 
said defendant appealed. 

C. R. Wheatly for plaintiff. 
Julius F. Duncan for defendant. 

STACY, J. There was allegation and proof to the eflect that plaintiff 
sold and delivered certain fertilizer to the Southgate Packing Company, 
a partnership composed of T. S. Southgate, G. D. Potter, J. C. Malbon 
and Elias Etheridge. There was other erridence tending to show that 
'1'. S. Southgate mas the sole owner of the Southgate P,wking Company, 
and that the fertilizer in question was shipped to and received by said 
packing company. G. D. Potter, a witness for the defendants, testified 
that he had been manager of Southgate Packing Company for 12 years, 
but that the fertilizer here in question was purchased by him individu- 
ally and not for the packing company. 

At this point the court stopped the trial, found as a fact that G. D. 
Potter was the general agent of Southgate Packing Company, and ren- 
dered judgment for the amount of plaintiff's claim against T. S. South- 
gate as the sole owner of the packing company. Defendant escepted 
and appealed. 

The judgment appealed from is against T. S. Southgate and not 
against G. D. Potter, who admitted his individual liability. The jury 
returned no verdict in the case. There was no agreement that the judge 
should hear the evidence and find the facts, and the defendants have not 
waived their right to a jury trial. Hence we think the cause must be 
remanded for another hearing. Art. I, see. 13, State Constitution. 
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I n  th i s  jurisdiction, a s  r37as t h e  r u l e  a t  common law, i t  i s  t h e  province 
of t h e  j u r y  t o  determine t h e  facts,  a n d  t h a t  of t h e  t r i a l  court  t o  s tate  
t h e  law. A n d  where  t h e  testimony is  conflicting, a s  i t  is  here, t h e  case 
presented is  one f o r  t h e  jury.  Russell 11 .  R. R., 118  N. C., 1098. 

N e w  t r ia l .  

MRS. IDA BURWE1.L v. RALEIGH BASKIXG AND TRUST COMPANY, 
TRUSTEE A S D  EXECUTOR O F  L. D. BURWELL, DECEASED, A S D  THE TOWN 
O F  LILLIR'GTON. 

(Filed 26 September, 1923.) 

1. WilI+-Interpretation-Estate~~-Possession-Remainders. 

Unless a contrary intent appears from the construction of a will, a 
devise of real property to one for life, remainder over qives to life tenant 
the right of possession and control during the continuance of his estate, 
subject to the debts against the estate: the same principle usually pre- 
vailing a s  to direct bequests of personal property, except where i t  is give11 
a s  a residuary bequest, to be enjoyed by persons in succession, etc., when 
the property is converted into money and the interest paid to the legatees 
during the continuance of their respective estates. 

2. SamePowers -Deeds  a n d  Conveyances. 
A devise of testator's real and personal property to his wife, to have 

and to hold arid to use a s  her ow11 as  her necessities may demand during 
her life, and no more, and n i t h  further limitation in trust of the property 
left on hand, the personalty havinq been exhausted to pay decedent's 
debts: Held ,  the will espressed the intent that  the widow should have 
possession and enjoyment only of the land during her life estate, under 
the prevailing rule of law, nitliout power to sell or convey in fee. 

CIVIL ACTION by  t h e  widow a n d  derisee t o  recover control a n d  posses- 
sion of t h e  real  estate of L. D. B u r ~ i ~ e l l ,  deceased, heard  by  Norton, J., 
a t  chambers, 1 7  J a n u a r y ,  1923, f r o m  HARKETT, on fac t s  submitted. 

I t  appeared t h a t  t h e  r igh ts  of t h e  part ies  a r e  dependent upon  t h e  
proper  construction of t h e  will  of L. D. Burwell,  deceased, and  there- 
upon  t h e  court  entered judgment, a s  follows: 

"This  cause coming on t o  be heard  before h i s  Honor,  J. LIoyd Hor ton ,  - 

and  al l  par t ies  thereto being present,  i n  person or  b y  attorney, a n d  t h e  
plaintiff, p r io r  t o  t h e  hearing, h a r i n g  ~ v i t h d r a w n  al l  charges a s  to  t h e  
mismanagement  of t h e  estate by  t h e  Raleigh Banking  a n d  T r u s t  Com- 
pany,  executor, X a r s h x l l  T. Spears ,  heretofore a t to rney  f o r  Mrs.  L. D. 
Burwell,  a n d  Joncs  & Jones,  a t torneys f o r  t h e  Raleigh Banking  and  
T r u s t  Company,  and  h a r i n g  ~r i thdrnn-n  al l  objection t o  said banking 
company a s  executor f o r  t h e  estate of said Burwell  f o r  the  purposes of 
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administration, and having further withdrawn all claims against said 
banking company, and the issue being submitted to the court as to the 
right of Mrs. L. D. Burwell to have possession of the real estate belong- 
ing to the late L. D. Burwell not necessary for the payment of debts of 
said estate without supervision of the Raleigh Banking and Trust Com- 
pany : 

"It is considered, ordered and adjudged that Mrs. L. D. Burwell is 
entitled to the possession and control of all the real estate of the late 
L. D. Burwell not necessary to pay the debts of said estate, and that 
same be turned orer to her;  and it is further ordered that an account be . 
made by the Raleigh Banking and Trust Company of all rents received 
by them from the real estate of said Burwell, and all moneys paid by 
them to Mrs. Burwell for maintenance, and that any sum in excess of 
payments by said bank to Mrs. Burwell received from said rents be paid 
to Mrs. Burwell without deductions for commissions on said rents. 

"It is further ordered and adjudged that Mrs. L. D. Burwell shall 
keep said property, now insured by said banking conipany, insured by 
some reliable insurance company, in such amounts a3 the clerk of the 
Superior Court of Harnett County shall direct, and that she further 
pay the taxes for 1922 on said property now due and to become due 
during her lifetime. 

"It is further ordered, by consent of all parties heiqeto, that the real 
estate of the said L. D. Burwell, deceased, may be sold for assets to pay 
debts, without reference to an automobile and household and kitchen 
belongings to the late L. D. Burwell, which is now used by Mrs. L. D. 
Burwell, and also stock in the Cape Fear Gin Company and the Lilling- 
ton Warehouse Company. 

"And it is considered, ordered and adjudged that the restraining order 
heretofore issued in this cause is hereby annulled and dissolved, and 
that the cost of this action be paid out of the funds of the estate. 

"J. LLOYD HORTON, Judge." 

Defendant, the town of Lillington, excepts and appeals. 

Baggeff & ~IIcDonald and J. Crawford Biggs for plaintiff. 
Charles Ross for defendan f ,  t h e  town of Lillington. 

HOKE, J. The portions of the will which are controlling on the 
questions presented are as follou-s: 

"Item 1. I give and devise to my beloved wife, Ida  Burwell, all of 
my real estate that I may own at my death, and also all personal prop- 
erty, money and choses in action of every kind and description, for her 
to have and to hold and to use as her own as her neces~,ities may demand 
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du r i~ ig  her life, and 110 more, arid at her dcath all of said property, 
il~c*lutlii~g the laid and personal property a11d rno~reys t l i c ~ ~  oli h a d ,  I 
give and devise as follovs: 

"Sec. I. That  my executor, and trustee hercinafter named, shall take 
full  charge of all my property left oil I l a d  at the death of my  wife, I d a  
Burviell, and sliall conrert all p e r s o l d  pkoperty, clloses in  action and 
accounts illto money, and the  said executor a d  trustee shall rent out 
all of nip real estate to the best adrantage, and if at any time any of 
said real estate will not bring sufficient rent to make a reasonable income 
from said property, a d  the enhancement in value in  the judgment of 
the said executor and trustee ~vould not justify tlie holding of the same, 
then the said cxecutor and trustee is hereby authorized to sell such prop- 
erty on such terms as to the said executor and trustee may seem best a d  ' 
most profitable to the said estate." 

The  renlai~ider of the will coiistitutes the property coming to the 
trustee pursuant to the foregoing sectiolis and L. D. Burmell memorial 
fund, with specific directions as to its mallagemerit and disposition, in- 
cluding the coiistructiori and maintenance in conjunction with the towli 
authorities of a municipal building for the  town of Lillington, etc. 

I t  is fully recognized tha t  where real property is devised to one for 
life, remainder over, unless a contrary intent appears in the d l ,  the 
life tenant is entitled to its possession and control during the continu- 
ance of the  estate, subject always to its liability to creditors, under the 
provisions of law. And the  same principle usually prevails as to direct 
bequests of personal property except where it is  given as a residuary 
bequest to be enjoyed by persons in succession, etc., in which case the 
property is coliverted into money and the  interest paid to the legatws 
during the cxistelice of tlieir respective estates. Bryan 2%. Harper, 
177 S. C., 0 0 9 ;  Simmons r .  Fleming, 157  N. C., 3 8 9 ;  In re linou~7es, 
148 3. C., 461-466; BI-ift T .  Smith, 86 S. C., 305;  Rifch r .  X o r r i s ,  78 
AT. C., 3 7 7 ;  Smith c. Burham, 1 7  S. C., 420. 

On  the present record i t  appears that  all the  personal property has 
been required for the payment of the testator's debts, only the questiou 
as to the realty being presented; and this being truc, not only is there 
no intent expressed 011 tlic face of the will in c o l ~ t ~ a r e n t i o n  of the prin- 
ciple as stated, but a perusal of the instrument gives clear indication 
that  the same is in affirmance of the rule generally prel-ailing on the 
subject, and that  it was the intent of the testator that  his  entire prop- 
erty was to pass into the control and possession of his  ~vidow, "to have, 
hold and use as her own as her necessities may demand." And that  
only such of tlie property as  is "left on hand" a t  the death of the wife 
is devised to the trustees to  be conrerted into the memorial fund above 
referred to. 
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I t  m a y  be well to  note t h a t  under  t h e  t e rms  of thc will passing t h e  
property to  t h e  wife  f o r  .her lift., tlle added expression, d e ~ i s i n g  to t h e  
trustees t h e  p roper ty  "left on  liand a t  t h e  death of m y  wife," confers on 
the wife  no r igh t  t o  sell a n d  convey t h e  real ty  i n  fee, but  such p o ~ e r s  
a s  a r e  conferred upon  her  by  t h e  will  a s  t o  t h a t  p a r t  of' t h e  property a r e  
restricted to  proper  enjoymelit of t h e  estate a n d  intel-est given her ,  t o  
wit,  a l i fe  estate a n d  "no more." M i l l c ~  v. Scott ,  185  K. C., 556;  Her- 
~ i n q  r .  Williams, 158 N. C., 1. 

I n  o u r  opinion t h e  r igh ts  a n d  interests of a l l  t h e  part ies  llave been 
properly safeguarded, t h e  judgment  of h i s  H o n o r  i s  ill accord v i t h  our  
decisions on t h e  subject, and  t h e  same i s  i n  al l  respect: 

Affirmed. 

L. 0. RATTS V. HOME T E L E P H O S E  AND TEI ,EGRAPI I  COJ IPAST.  

(Filed 26 September, 1923.) 

1. Negligence-Personal Injury-Permissive Use of Alley. 
Where tlie owner of a building in a town has co~~tinuously l~ermitted 

his alley between his and an adjoining building to be used as  n passage- 
way by the public, and lrnowingly and negligently allowed it to become 
obstrwted and dangerous, causing injury therein to the plaintiff, i t  is 
sufficient widenee upon the issue of actioi~able ~iegligence, etc.. to be sub- 
mitted to the jury, and defendant's motion as  of nonsuit is 1)rol)erly orcr- 
ruled. 

2. Negligence-Personal Injury-Measure of Damages-Instructions- 
Appcal and Error. 

811 illstructicrn on the i s s w  aq to the measure of damages in a gersonal- 
injury case, not rcmltinq in death, failiug to limit such damages to the 
1)rcwnt nct cmli T nluc of tlie diminution of the l~lai~itiff s earning capacity, 
caansed by tlicx injury, is reversible error ;  m d  the rule of damages in such 
instal~ces qivcw ill LccTjo1.d 2.. Lzcvtber C'o., 183 N. C., 014; JOIIIISOIL v. 
11'. R., 168 N. C., 431, caitt.d aud al)provecl. 

a \ ~ ~ ~ w a ~ ,  by  dcfentlant f roil1 I i c w ,  J., a t  J u n e  Terni ,  1923, of EDGE- 
COhlBE.  

C i r i l  action to  recover dainngw f o r  a n  alleged negligent ill jury. 
Upon tlcuial of liability, a i d  issues joi~rcd,  t h e  j u r y  returned t h e  fol- 

lowing wr t l i c t  : 
"1. I l i d  t h e  dcfcwtlant company mid owner of t h e  alley betn-cen i t s  

b n i l d i ~ ~ g  autl t h e  3lasonic T ( m p l c  building perniit  tllc same to bc used 
by t h e  public as  n passage-uay bctwcen X a i n  a n d  Mrasl i i i rgto~~ streets 
in  t h e  city of Rocky ?rIount ? A\nsn.cr : T e s . '  

"2. D i d  t h e  defendant conlpaliy l u ~ o ~ r i n g l y  and  neg1,gcntly allow said 
passage-way nl~t l  nllcy to bccon~e  obstructed, o r  permit  a n  opruing 
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thereon to be and remain opcn and thereby iinpcril and endanger those 
who were permitted to use the saine? -hs~i ,er  : 'Yes.' 

"3. Was plaintiff injured by reason of negligence of defendant, as 
alleged in the complai~~t  ? Answer : 'Yes.' 

"4. Did plaintiff by his 0 ~ 1 1  negligence contribute to the injury com- 
plained of ? Answer : 'No.' 

"5. What damages, if any, is plaintiff entitled to recover? Answer: 
'Eight thousand dollars.' " 

Judgment on the verdict in faror of plaintiff. Defendant appealed. 

J .  R. R a m s e y  a n d  TI'. 0. I I o w a r d  for  p la in t i f f .  
L. V .  Basse t t  a n d  B y n z ~ m ,  Hobgood  i6 d l d e r n ~ a n  for de f endan t .  

STACY, J. The defendant's main exception, as stressed on the argu- 
ment and in its brief, is the one directed to the refusal of the court to 
grant its motion for judgment as of nonsuit, made first at the close of 
the plaintiff's evidence, and renewed at the close of all the evidence. 

There mas evidence tending to support the jury's finding on the first 
three issues; and this, we think, was sufficient to import liability under 
authority of C a m p b e l l  v. B o y d ,  88 N. C., 131; J l o n r o e  v. R. R., 151 
K. C., 374. See, also, 20 R. C. L., 65, where the rule applicable is stated 
as follows : 

"Where the owner or occupant of premises, with knowledge and for a 
long period of time, permits the public to use the premises without 
objection, for the purpose of t r a~e l ing  across the saine on a well-estab- 
lislled and safe path or highway, he cannot, without giving notice, 
rendcr the premises unsafe to the injury of those who h a ~ e  used such 
highway, and have no notice of the changed condition, without being 
responsible for the resulting injury." See, also, X o r r i s o n  v. Carpen te r ,  
dnno. Cas., 1915-D, 319, and note. 

But we think there was error in the charge on the issue of damages 
which entitles the defendant to a nen- trial on this issue. His  Honor 
instructed the jury as follom : 

"In determining this you will an-ard to plaintiff, not the total an~ount 
that he could have made, if you find what he could hare made, before 
he was injured, but the present cash valur of his net income, that is to 
say, what he would have received after paying his own personal ex- 
penses." - 

Here the court, inadvertently and for the moment, no doubt, appar- 
ently fell into the error of confusing the rule with respect to the measure 
of damages in actions for n ~ o n g f u l  death ni th  that in actions for per- 
sonal injuries resulting only in a diminution of the plaintiff's earning 
capacity. 
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A correct statement of the rule for the admeasurerlent of damages, 
applicable to the present case, will be found in Ledford v. L u m b e r  Co., 
183 N. C., 614; Johnson  r .  K .  R., 163 S. C., 451, and it would only be 
a matter of repetition to restate i t  here. 

F o r  the  error, as indicated, there must be a new tr ial  on the issue of 
damages. Bu t  the new tr ial  mill be limited to this issue, as we find no 
error in respect to  the other issues. Pickeft T. R. R., 117 N. C., 616. 

Par t ia l  new trial. 

STATE r .  SFSCREST LUAIRER COAIPAXY. 

(Filed 26 September, 1923.) 

1. Sunday-Criminal Law-Rail~oads-Logging Roads. 
A lumber railroad, orer which steam locomotives haul logs, comes 

within the provisions of C. S.. sec. 3480, making it a misdemeanor for 
railroads to permit tlie operation of trains, etc., on Sunday, whether it 
transports freight or passengers, for hire or otherwise, and it is im- 
material whether it  as for the sole purpose of supplying its extensive 
lumber manufacturing plnnts on Nonday. 

2. Same--Constitutional Law. 
The setting aside of Sunday as a day of rest and quiet is not a religious, 

but a police regulation, necessary to tlie health and welfare of the people, 
and it applies to railroads, including logging roads ( C .  S., sec. 3480), to 
the employees therein engaged: and the prorisions of our Constitution 
requiring religious liberty hare no agplication. 

APPEAL by defendant from B7ysoi1, J., at J u l y  Term, 1923, of HAY- 
WOOD. 

The  defendant was conr-icted, at J u l y  Term, 1923, of Haywood, of the 
offense of operating a train on Sunday. The  ~~~~~~~~iag was the special 
verdict : 

That  the defendant, the Suncrest Lumber Company, is a corporation, 
duly organized under the l a m  of the  Stat(> of D e l a w ~ e ,  and is  author- 
ized regularly and duly licensed to  do business in  thl. S ta te  of Nor th  
Carolina under its charter;  that  the said Suncrest Lumber Company is  
all industrial corporation, v i thout  authority under the  laws of Nor th  
Carolina to operate and nlaintain a public-serr-ice railroad, and owns a 
large boundary of timber in the n~ounta ins  of Haywood County, and is  
engaged in  cutting and remoriiig said timber to its sa.,vmills, where the 
same is  manufactured into lumber;  that  said defendant owns two band 
sawmills, situate in said Haywood County, and for the purpose of con- 
reying the logs, which are cut in the woods, to its mills, ov-11s and oper- 
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ates a staiidard-gauge private railroad, and draws cars, loaders and 
other necessarv instrumentalities over said railroad track by means of 
locolnotire engines, which are propelled by steam; that on its said rail- 
road the defendants haul only its logs aforesaid, and its necessary pro- 
visions, supplies, implements, etc., for itself and laborers employed by 
it, and is not now, and was not at the time of the finding of the bill of 
indictment in this cause, a common carrier, and was not and is not 
eilg~ged as a common carrier of freight or passengers; that the defend- 
ant employs in the prosecution of its business as a lumber corporation 
a great number of men in the woods, on the railroad, and in its two 
band sawmills, and in order to have sufficient logs at its mills to operate 
the same on Nondays and furnish employment for its men engaged in 
said mills, it, at times, operates its said railroad on Sundays and delivers 
logs by means of operating said railroad to one or both of its said mills; 
that on 21  September, -1. D. 1922, the same being Sunday, the defendant 
operated, or caused to be operated, one of its steam locomotives upon its 
railroad, and ran the same into,the mountains, and loaded, or caused 
cars drawn by it to be loaded with logs, and delivered the same to its 
sawmill for tlie purpose of being sawed into lumber on the following 
day, to wit, Xonday. 

I f ,  upon the foregoing facts and special verdict, his Honor is of the 
opinion that the defendant is guilty, as charged in the bill of indict- 
ment, then we, the jury, return for our verdict "Guilty" ; and if, upon 
said facts and special verdict, his Honor is of the opinion that the 
defendant is not guilty, then our verdict is '(Not guilty." 

rpon the return of the special verdict of the jury, the court being of 
opinion as a question of lam, the jury, upon the facts, found that the 
defendant is "Guilty." 

Upon the verdict the court sentenced the defendant to pay a fine of 
$500 and costs. Appeal by defendant. 

Attomzey-General and Assistant Attorney-General for the State. 
Xerrimon, ddams d Johnston for defendant. 

CLARK, C. J. The point presented for our consideration is the con- 
struction of C. s. ,  3480, which provides that "No railroad company 
shall permit the loading or unloading of any freight car on Sunday; 
nor shall it permit any car, train of cars or locomotive to be run on 
Sunday on any railroad, sare in case of accident, except such as may be 
run for the purpose of transporting the United States mail, passengers 
with their baggage, and ordinary express freight in express cars exclu- 
sively, and except such as may be run for the purpose of transporting 
fruits, vegetables, livestock, and perishable freight." 
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The statute further provides that "Any railroad cornpany violating 
the provisions of this section shall be guilty of a misdemeanor in any 
county in  which such car or train of cars or locomotive shall run, or in 
which such freight car shall be loaded or unloaded, and upon conviction 
shall be fined not less than $500 for each ofTense." 

There is no substantial difference between the language in this section, 
"No railroad company shall permit," etc., and the language of the 
Fellow-Servant Act (C. S., 3465). The expression used in the latter 
section is, "Any railroad company operating in this State," etc. I n  the 
latter case the Court held, in construing the statute, that it applied to 
lumber railroads, such &s in the present case. Hemphil l  v. L u m b ~ r  Co., 
141 N.  C., 487. This ruling, that a lumber company c3mes within the 
words, "railroad company," has been approved some twenty times by the 
Court, from the Hemphi l l  case, 141 N .  C., 487, down lo Cook v. X f g .  
Co., 182 N.  C., 213, and Craig v. Lumber  Co., 185 N. C., 562. 

I n  Hemphi l l  v. Lumber  Co., supra, the Court held that the terms, 
('any railroad company operating in this State," embraced a logging 
road, because, though it is not a common carrier of freight and passen- 
gers, its employees engaged in the operation of its train3 are exposed to 
the same dangers and risks as are employees of the railroads operating 
as common carriers, and come within the spirit and intent of the act;  
and that the use of the word "railroad" designates any road operated by 
steam or electricity on rails. 

I n  Xelv i l l e  v. Easley,  construing what is now C. S., 3955, the Court 
said: '(The statute in its operation is confined to manual, visible or 
noisy labor, such as is calculated to disturb other people; for example, 
keeping open shop or working at  a blacksmith's anvil." The Court 
held that the Legislature had power to prohibit labor of this kind on 
Sunday, on the ground of public decency. I n  Rodmcin 1;. Robinson.  
131 N .  C., 503, the vhole subject and history of Sunday legislation 
is discussed, and it is pointed out that the power of the Legislature 
to prohibit labor on sunday is founded, not upou religious considera- 
tions, but for econonlic considerations, which require an enforced rest 
in the arduous and strenuous avocations in life, and out of d u ~  con- 
sideration to public opinion, which requires some pause, not only in 
the ~vearing activities of life, lout some abatement of the noise and 
bustle around us. That case has been affirmed eight or nine times 
since, down to S. v. Pulliarn, 184 N. C., 687, where the subject was again 
fully considered. 

I t  plainly follows, from the consideration of the legislation and the 
decisions construing it, that a luniber railroad, orer wl&h steam loco- 
mot i~es  haul logs, comes ~ i t h i n  the evil which is forbidden by C. s., 
3480. 
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111 Rotl~rlan 1 % .  Robinson,  134 X. C., 509, this Court, citing provisions 
110th of the State and Federal constitutions, said tha t  to  compel anyone 
b -  statute "to observe Suriclay for religious reasons ~ i ~ o u l d  be contrary 
to our fu~idanmitn l  law. The  only ground upon which Sunday laws can 
be s~~sta i i ied  is that, in pursuance of the police pon-ers, the State can, 
and ought, to reqnirc a cessatioii of labor upon specified days to protect 
the masses from being worn out by iricessant and unreniittiiig toil. I f  
sucll days happen to be those upon which tlie larger par t  of the  people 
observe a cessation of toil for religious reasons, it  is riot an  objection, 
but a convenience." I n  that opinion it n-as further said:  "If it  n a s  
presumption in  Uzza to put forth his hand to stay the  tottering ark  of 
God a t  the threshing floor of Chidon, it is eclually forbidden under our 
severance of church and  stat^ for the  civil power to enforce cessation of 
n-ork upon the Lord's Day  in maintextlice of ally religious xiews in 
regard to its proper obserrance. That  must be left to the conscie~ices 
of inell as they are severally influenced by their religious i~lstruction. 
Churches differ widely, as is well known, on this  subject; the views of 
Roman Catholics and Presbyterians, for instance, being dirergeiit, arid 
the views of other churches differ from both"; citing also the fact that  
('as a religious day of rest the seventh-day Baptists, as well a s  the 
Hebrews a i d  some others, keep Saturday, and tlie Mohammedans ob- 
serve Friday." I n  that  case ( R o d m a n  v. R o b i n s o n ) ,  after reviewing 
the history of legislation and the  decisions on the subject of Sunday 
observance, the Court says tha t  while the statutes of the several States 
still differ on the  subject of Sunday legislation, all of these enactments 
are now based upon the  police power, tha t  some rest may be guaranteed 
to the ro rke r s  and to a-i-oicl offense by the noise and tumult of traffic 
and labor to the great majority v h o  desire a day of quiet arid peace for 
their derotional services. 

Tlie decision in Rodrnan 1 ' .  Robinson has been often cited and ap- 
proved down to S. v. Pulliarn, 181 K. C., 657, as well as the case of 
IIcmphill v. L u m b e r  Co., 141 N. C., 487, down to Craig v. Lumber  Co.,  
18.5 S. C., 562. 

Tlie hanmlcr and the a n d  a i d  the trowel have long since ceased to 
ring on the Sabbath in tlie cities and places frcqucntcd of men, but in 
the forests and on the mountain sides there has still been shouting and 
the turmoil of men engaged seTen days in the week in hauling logs by 
railroad. I t  was to prevent this and other discriminations that  this act 
was passed, for violation of which this defendant has been convicted. 

I t  was not so very long since women and children mere harnessed 
abreast with dogs to haul  coal out of the  mines in  England, and in the 
sweatshops in this and other countries children of four years of age 
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STATE v. LUMBER Co. 

were enforced to daily toil for a liring. They were beneath the con- 
sideration of the law which owed them iTo ~rotection. 

Some years since, in  response to the growing humanity of the age, the 
New York Legislature passed an act prohibiting the working of bakers 
more than ten hours a day in a temperature of over 120 degrees. I t  was 
purely a police regulation like this, which protects tEe workers in the 
forests from seven days labor, and the highest court in Kern York held 
it valid; but the Supreme Court at Washington, by a vote of fire to 
four, held it unconstitutional, because, as the lawyers of the employers 
contended, the bakers had '(a right to contract," and the bakers were 
told that they must work as long as their employers should require, and 
at ovens as hot as they chose to heat them. Lochner c. New York, 198 
LT. S., 45. But when the great struggle for civilization came, and the 
manhood and youth of the country crossed the seas in defense of human 
rights, the government taking over the railroads, there was enacted the 
hdamson eight-hour law for all railroads, and no man questions it. 

But, a few years since, in  North Carolina it was not unusual in some 
industrial establishments for twelre hours labor to be required, and there 
urns no limit as to the age of children in any. The first protection 
estended to the children came, not from the legislative department, but 
by an equally divided decision of this Court in W a r d  v. Odel l ,  126 
N. C., 946, which was later followed up by a majority opinion in Fitz- 
gerald v. Furniture Co., 131 N. C., 636, and that in turn was succeeded 
by the present child-labor law. 

I n  the last few weeks the United States Steel Company, the most 
powerful corporation in this country, without the deciiiion of any court 
or any statute, bowed to the irresistible force of public opinion, abol- 
ished the seven-day week and twelve-hour day, and conceded a forty- 
eight-hour week'to its employees, and the printing fraternities through- 
out the country and some other vocations have gained rt forty-four-hour 
week. 

The legislation here in question, which gives to workers in the 
secluded forests in the strenuous toil of hauling logs by rail the protec- 
tion of the law against a seven-day meek, is but part of the movement 
of the age. 

I t  is ;learly within the power of the Legislature to enact this statute, 
and twenty decisions of this Court have said that it extends to all rail- 
roads, with the exceptions named therein, and embraces these logging 
roads. 

Justice to the employees has proven to be to the profit and benefit of 
the employer. 

While it is true that in  Williams v. X f g .  Co., 175 K. C., 226, it was 
held that the comparative-negligence statute (C. S., seos. 3467-8-9) did 



N. C.] F A L L  TERX, 1923. 127  

not a p p l y  to  lumber roads, on  account of t h e  peculiar wording of the  
act, iicommon car r ie r  by  railroad," yet t h e  Gelleral ,Issembly of 1919, i n  
answer to  th i s  dccisioli of t h e  Supreme Court,  declared t h a t  t h e  act 
aforesaid should a p p l ~  t o  logging roads and  t ramroads  (C. S., 3370). 
T h i s  la t ter  s ta tu te  also tends to  sustain the  vicny t h a t  t h e  terms, "110 

rai l road company," i n  C. S., 3480, app ly  to  a logging road engaged i n  
hau l ing  logs. 

While, i~ ldependent  of statute, ally person cmi do t h e  nor l i  of a n  
ordiiiary nrocation, if i t  does not amount  to a public nuisance, on Sun-  
d a y  a s  n-ell a s  on  a n y  other  day,  tlie Legislature er ident ly inteiicled tliat 
t h e  prohibition against t h e  operat ion of a n y  rai l road on  Surldap s h o d d  
apply  t o  the  hau l ing  of logs by n ~ i y  rai l road used f o r  t h a t  purpose. T h e  
object of t h e  s ta tu te  is  to  c o m e r r e  t h e  heal th a n d  wel fa r r  of those 
engaged i n  t h e  strenuous n ork of h a d i n g  logs by rai l ,  and  to preserve a 
decent regard f o r  t h e  quiet a n d  orderly obserrance of a d a y  of rest by 
proh ib i t i r~g  hau l ing  logs a d  other  freight ,  excepting m a i l  a n d  express 
and  f r u i t  arid livestock and  perishable freight ,  011 Sundays.  

hTo error .  

STATE EX KEL. R. H. LEE ET AT~S. v. c. E .  1\IARTIS A K D  S E W  ,iJISTER- 
DAJI CO;\IPAiXT. 

1. Clerks of Court-Principal and Suretg-Officers-Official Bonds. 
111 nn action against a (.orl)oration, s i i r ~ t y  on the bond of a defaulted 

clerk of tlie Superior Court n-it11 whom ccrtnin moneys had been deposited 
for plnii~tiff mld lost through the clrrk's clefalcatinn, it  appeared tliat the 
defendant surety coml)nny hat1 g i ~ e l ~  the bond for tlie first term of tlie 
clefiiulter, m ~ d  rcssistetl pnyilteut nl~on his succeeding term on the ground 
that the clerk llad t l i e ~ ~  not Iweu 1)rol)erly iuclncted into office for his fail- 
ure to take the oath nf  offiw : If-lr3l(7. the written nckliowletlgment of the 
defendant surety cowlrally tllnt tlie Imlld hat1 then I)eeri renewed mld was 
in force from the c.ominwcement of the sccond term of office. and its 
nccelrtaiice of the pren~i~uins tllercfor. cstol~l~ed it  to deny its liability 
thereon. 

2. Same-Statutes. 
Held, under the fact. of this caw, error for tlie trial judge to esclucle 

liability of tlie surety ulmn the tlefendant's second bond, the statute givlilp 
the plaiiitiff the right to sue from time to time until the full ~ ~ e u a l t y  
incurred under both of tlie bonds i< rcco\ered, liinited solely by the 
amount of the bond<, etc.. n llen incurred thereunder, though the incum- 
bent may llarr held onlj under color of his office: and a judgment deny- 
ing liability upon the ground that the incuml~ent n a s  "a liold-over" from 
his preceding term, is reversible error. C' S . ~ e c .  334. 
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3. Sanle-Renewals-.lcknou.iedgment-Cullati Lia bilitg. 
TT'hcre the surety has renewed the bond of a clerk of the court upon his 

election to that  ofice a second time, acknowledged its liability and re- 
ceived premiums thereoil. its liability is cumulative fur all defalcations 
thereunder, whether for the seconcl term its principal was continuing to 
act de facto or de jure. 

4. Same--Oaths of OfRceEvidence-Quest ions fo r  Jury. 
Where the surety sued .upon the boncl of a defaulting clerk of the 

Superior Court, resists recovery a s  such, on the ground that  the clerk 
had not been duly sworn and inducted into ofice the second and succeed- 
ing term, the best evidence is the oath filed in his office; but upon failure 
of this, par01 evidence of the fact is admissible; and vhen  in doubt, the 
issue should be submitted to the jury. 

5. S a m e E s $ o p p e l  of Principal. 
A clerk-of the court or other official who has been elected to office for a 

second term and enters into the duties thereof, is estopped to deny the 
legality of his tenure; and the provisions of our Constitution requiring a n  
oath of office before entering into the duties thereof does not affect his 
eligibility thereto. 

6. S a m s E s t o p p e l  of Surety. 
A surety on the bond required by public official is estopped to deny the 

facts stated in  i ts  obligation. 

5. Same--Limitation of Actions. 
The six-year statute of limitation (C.  S., sec. 439) is applicable to an 

action against the surety on the bond of a defaulted clerk of the Superior 
Court. 

8. Same-Interest.  
Interest which, if added to the principal, would exceed the amount 

limited in the bond of a surety given for a defaulted clerk, is recoverable 
in an action by one who has thereby suffered loss. 

9. Same-Penalties-Statutes. 
The sureties on the official bond of a clerk of the Superior Court a r e  

liable, under the provisions of our statute, to those suffering loss through 
his default, for damages a t  the rate  of 12 per cent per annum from the 
time of i ts  unlawful detention until the lawful amount has been paid, 
which is not affected by the consolidation of several separate actions 
brought by like claimants thereunder. 

APPEAL b y  plaintiffs f r o m  Grady, J. ,  at M a y  Term,  1!)23, of PAMLICO. 
T h i s  action -was or iginal ly brought  by  R. 13. Lee  t o  recover $1,172.14 

f r o m  t h e  defendant  E.*E. Mar t in ,  fo rmer  clerk of t h e  Super ior  Cour t  
of Paml ico  County, and  h i s  surety a n d  codefendant, t h e  New Amsterdam 

Casual ty Company.  T h i s  f u n d  was  deposited i n  court,  '20 May, 1917, by 
L. J. Upton  & Co. f o r  plaintiff Lee, await ing the t r i a l  of his action 
against  L. G. Upton  & Co. Af te r  t h e  case was disposed of in the 
Supreme Cour t  (Lee T. U p f o n ,  178 N. C., 1!38), plaintifl:, on  20 October, 
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1919, den~allded of the defendant Martin the payment of said fund, and 
was adl-ised by said Martin that he would pay over the same in a 
few days. 

The defendant Martin had been duly elected clerk of the Superior 
Court of Parnlico County at the general election in 1914, and on 8 D e  
ccmbrr, 1914, was duly inducted into ofice. H e  was again reelected in  
1918 and duly inducted into office for a second term the first Monday in  
December, 1918, arid held said office until his forced resignation, on 
27 January, 1981. On his first iriduction into office he gave as surety 
on his official bond the New England Casualty Company of Boston. 
I n  Norember, 1916, his first surety, said ATew England Casualty Corn- 
pany, went out of the bcnding business, and he gave another official 
bond in the sum of $5,000, with the New Amsterdam Casualty Com- 
pany as surety, said bond being duly acknowledged and approved by the 
county commissioners. 

The case of R. H. Lee v. E. E .  N-lartin was tried at November (1922) 
Term of Panilico, verdict and judgment being entered in favor of plain- 
tifT for the full amount of his claim of $1,172.14. At the same term, in 
the case of Annie Haskins, by next friend, W. C. Aldridge, against the 
same defendants, there was a verdict and judgment against both these 
defendants in favor of said plaintiff for $215 for a small fund held by 
said Martin as receiver 

Culvert, J., presiding at said term of court, signed an order con- 
solidating the said two cases of Lee and Haskins with all other cases 
against said clerk for defalcation, which order deferred the collection of 
the said two judgments in  the Lee and IIaskins cases until the decision 
of the other seven cases against said clerk, the total amount involved in 
the nine suits against these defendants amounting to approximately 
$9,000. These other suits were to recorer sums put in the office of the 
defendant Martin at  various times during the years 1918 and 1919, 
which the jury found that said Martin collected and misappropriated. 

The court held, howerer, that the surety, the S e w  Amsterdam Cas- 
ualty Company, was only liable for $5,000, the penalty of Xartin7s bond 
for the term of office current when it was executed, December, 1916, and 
that there was no liability against the surety on the bond required for 
the second term, upon the ground that Martin did not take the oath of 
office in December, 1918, and, therefore, was not properly inducted into 
office for the term beginning on that date. There was evidence by the 
chairman and another member of the board of county con~nlissioners 
that the defendant Martin took the oath of office and mas properly 
inducted into office as clerk of the Superior Court of Pamlico on the 
first Monday in December, 1918. Martin himself was the only witness 

%I86 
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to the contrary, and had just been sentenced for three p u s  in  the peni- 
tentiary for embezzlement. The court (GI-ady, J.) adjudged "that the  
defendani Martill was clerk of the Superior Court for tlle remainder of 
his term from 1 December, 1916, until the first I londay i n  December, 
1918, and mas clerk of the  court as a hold-over from tlle former term, 
from the first Xonday in  December, 1918, until 37 December, 1920, 
x ~ t h  the defendant, Kew Amsterdam Casualty Coinpaliy, as his surety 
ill the penal sum of $5,000 on the bond, No. 28863, duplicate original of 
~vliich was before tlle court, and the said $5,000 is the linlit of a11 lia- 
bility of the defendant, Kew Amsterclani Casualty Coinpany, as surety 
of tlie said E. E. Martin on his office bond or bonds." and adjudged 
"that the  relators recover of the defcndant, S e w  Amslerdani Casualty 
Company, as surety of the said E. E .  Martin, the follo.sing anlounts in  
full discharge of the defendant, New A m s t ~ r d a m  Casualty Company, of 
its liability on the official boncl or bonds of tlie defendant E. E. Martin, 
except its liability for  costs in  this action, which shall be paid in addi- 
tion to said $5,000, to wit": and thereupon adjudged a p o  ~ n f a  applica- 
tion of said $5,000 to all the relators in the nine judgments for defalca- 
tion as clerk, as adjudged by the several rerdicts and judgments ob- 
tained therefor. 

The judgment of the court was that  the defendant E. E. Martin had 
continued in  office as clerk of the Superior Court until February, 1921. 

'L'lie plaintiff assigned as error in  the judgment : 
First, that the court erred in refusing to submit to the jury whether 

tlic defendant, S e w  -1nlsterdam Casualty Company, TWS surety on the 
official bond of E .  E. Martin until 27 January,  1931. 

Second, that  the court erred in holding that there \,-as not sufficient 
e ~ i d c n w  to go to the jury that  tlie defendant X a r t i n  qualified and was 
inducted in  the office for his second term, beginning December, 1918. 

Third, that  the court erred in  holding that the liability of the defend- 
allt, S e w  Amsterdam Casualty Company, as surety, is only $5,000. 

Fourth,  the court erred in  holding tlint the said defe Idant JIart in,  as 
clerk, was a hold-orer of said office without being duly inducted and 
qualified for a second term. 

Fifth,  the court erred in  holding that $3,000 is the full limit of the 
defelidant, Yen* Amsterdam Casualty Company's liability as surety 011 

tlie defendant Martin's official bond. 
Sixth, the court erred in  finding that  the amounts prorated to the 

several relators mentioned in  the judgment, especially 8s to the relators, 
R. H. Lee, h n i e  Haskins, by next friend, W. C. Aldridge; Pamlico 
County, and the  Board of Education for I'amlico County, B. TV. Best, 
administrator of the estate of Pauline Ebron and Jacob Long, Llndrew 
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S e a l  and othc.rs, is a full discllarge of the dcfenda~it, S e n  Amstcrtiaili 
Ca>ualtg Coni l )a l l~ ,  for liability on thc. oificial bond or bonds of tlie 
tleft~lidant Xar t in .  

Srvclith, the court erred in finding that  the amount paid illto court, 
rtfc.rred to ill saicl judgment, is i n  full of all liability of saicl surcty, 
except costs. 

Eighth, tlie court erred in holding rhat other relators, i~iclucling the 
rt.lntors r~ic~ntioned in this exception, are b:~rrcil by said judgment of' all 

'riglit of action and claims against the tlcfelitlant, Sr-71- Amsterdam 
C'asualty ~ 'onlpany,  on the  official bond of said Martin. 

S in t l i ,  tho court erred in siguing tlie judgment as set out in the 
rccord. 

Z. I?. Razcls for p laint i f l s .  
F .  C'. Brinson a t ~ d  T17ad LC TTTard f u r  defendant casualty c o m p a n y .  

CLARK. C. J. Each and e w r y  one of the nine esceptions to tlle judg- 
mrllt should Ire sustained. Exception 1. C. S., 354 provides that  the 
official bond of the clerk of the Superior Court shall not "beconle void 
upon the first recortrg, or if judgment is  giren for tlle defenclant, hut 
may be put in suit am1 prosecuted from time to time until tlle nliole 
penalty is recorered; and erery such oficw and tlie sureties 011 his 
official bond shall be liable to tlie person injured for the acts done by 
said officer by virtue and under color of his office." 

The  defendant bonding company filed in this proceeding its written 
admission that  the  bond for the second tcrm was in full forre :1nd cffcct. 
This letter, ~ v r i t t t n  hy Robert 31. Golilcr, superintendent of the bo~lding 
company, 27 Deccmhcr, 1920, is as follons: 

"3Ir. Pau l  TT'oodard, Chairaian, I3oartl of Couuty Conimissioners, 
Bayboro, N. C. Dear S i r :  On 16 Sorcnihcr, 1916, the x e ~ r  Amstcr- 
dm11 Casualty Company bccame surclty on the boud of Edgar E. Martin 
as Clerk of the Sul~er ior  Court, Panllico County, Sort11 Carolina. The  
bond was esccutcd for the term bcgin~iing I December, 1916, and cnding 
1 Dcccmber, 1918, or until Mr. Martin's successor n-as elwted or ap- 
pointed and qualified. T h e  abore bond lias becn continued from year 
to gear by the payment of an  annual premium of $25. The  bond con- 
tains a clause whereby the surety may terininate its liability by g i ~  ing 
thir ty days notice in  writing to the Board of County Conimissioners of 
Pamlico County, North Carolina, a ~ l d  in accordance therevith, please 
considcr this communication as our notice to terminate our liability, 
under Mr.  Xart in 's  bond, on and after 22 December, 1920." 

Tho defendant, tlie said bonding company, had p re~ ious ly  made the 
following admissions in writing : 
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"2 April, 1920. Messrs. McClenaghan, Griffith & Xayes, Raleigh, 
N. C. Gentlemen: Re bond of E .  E. Martin, Clerk of Superior Court, 
Pamlico County. This bond appears to have been mritten, December, 
1916, for four years, and we understand by your letter cf 28 November, 
1918, addressed to Mr. Martin, as follows, ~ i z . :  'Re bond 28863, self, 
$5,000, as Clerk Superior Court, Pamlico County. TVe have charged 
renewal premium of $25, due 18 December.' " 

"2 August, 1990. Messrs. McClenaghan. Griffin & Xayes, Raleigh, 
S. C. Gentlemen: Re E. E. Martin, C. S. C., Pamlico County. Re-' 
plying to your letter of the 24th ult., in reference to the above matter, 
beg to say that we wrote you on 2 Bpril  as follows: 'R,s'bond of E. E. 
Martin, Clerk Superior Court, Pamlico County. This 1,ond appears to 
have been written, December, 1916, for four years, and we understand 
by your letter of 28 November, addressed to Mr. Martin, as follows, 
viz.: "Rc, bond 28863, self, $5,000, as Clerk Superior Court, Pam- 
IicoCounty. We have charged renewal premium of $25 due 18 Decem- 
ber." ' That the original bond is still in force and will be until the 
expiration of the second four-years term, beginning December, 1916. 
I s  this correct ?" 

"Baltimore, Md., 10 August, 1920. I n  re bond No. 28863, Edgar E. 
Martin, Clerk of Superior Court, Pamlico County, N. C. McClena- 
ghan, Griffin 8: Hayes, Raleigh, K. C. Gentlemen: We have your letter 
of 5 August mith reference to the above. I n  reply will say that our 
records indicate that the above bond has been renewed until 1 Decem- 
ber, 1920. Trusting this gives you the necessary info]-mation, we re- 
main." 

"Raleigh, N. C., 12 August, 1920. Mr. Z. V. Ramls, Attorney, Bay- 
boro, K. C. Re bond 28863, Edgar E. Martin, due 1 December. Dear 
S i r :  Reply to yours of the 2d inst. Enclosed you will find original 
letter of the 10th inst. from public official department of the bonding 
company, which reads: 'We hare your letter of 5 August, mith refer- 
ence to the above. I n  reply, will say that our records indicate that the 
above bond has been renewed until 1 December, 1920. Trusting this 
gives you the necessary information.' With best wishes. Yours truly, 
C. T. NcClenaghan, Raleigh, N. C." 

The ruling of the court that the liability of the def(2ndant bonding 
company was limited to $5,000 on its official bond of 16 November, 
1916, mas therefore erroneous upon the written admission of the defend- 
ant. The bond had been renewed on 1 December, 1920, and, therefore, 
there was accumulative liability for all defalcations as evidenced by 
the judgments on record not exceeding the amount of $5,000 on the first 
bond and of $5,000 additional on the second bond. 22 R. C. L., see. 185, 
p. 503; Whitehurst v. Hickey, 3 Mart. N. S. (La.), 589; 15 Am. Dec., 
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167, arid notes; 82 Am. Dec., 764; 90 ,1111. St., 189. All official bonds, 
of course, should be recorded. Howerer, the surety is estopped to 
deny the  validity of the bond on the ground that  i t  mas not recorded. 
U.  S. v. Bradley, 10  Peters, 343. 

The authority of persons who sign a bond for a surety company can- 
not be questioned where the  erideuce establishes not only that  the com- 
pany, with knowledge of the bond, did not repudiate their authority, 
but that  i t  received tlie premium oning to i t  by reason of being the 
surety on such bond. Eichom c. S e w  Orleans R. R., 114 La., 712; 
3 ,111no. Cas., 98. 

I f  tlie defendant l l a r t i n  had executed a new bond on 6 December, 
1918, said bond ~ o u l d  have been cumulative and vould have been liable, 
not only for the defalcations occurring during that  term, but for  all 
that  had accrued after the execution of the bond in December, 1916, and 
~r l i ich  defalcations were unpaid. The  fact that  the  company received 
l z tp l en t  of the premiums on the bond as if executed on 6 December, 
1918, renclrrcd i t  liable, not merely as a coiltinuance of the liability of 
the bond executed in December, 1916, said b o d  not having been dis- 
charged, but made it liable upon the ackiiomledgment thereby of the 
obligation of surety accruing for the defauIts of the de fac to  clerk 
untler his new term of office beginning 6 December, 1918. All tlle 
defalcations as appears by the tenor of the .judgments i n  evidence 
arcrued either during the first bond executed in 1916, or subsequrnt to 
tlle ackno~~ledginent of indebteclness upon tlic second bond of December, 
1915, said acknonledgn~eut being e~ideuced by the ~vr i t ten  admissionc 
of tlle casualty company as filed in the record, ant1 by said casualty 
company's receipt of the prenlium for assun~ing said liability. 

Exception 4 is to that part  of the judgment liolcling saitl clerk, X a r -  
t in,  liable only as a "hold-over" of sniti office without being "duly 
iiitlwtcd and qualified for a second terlii." I t  appears i n  the record 
that Pau l  Tootlnrd, cllairninn of the board of county coinmissioncrs, 
and IT. R. Rrt  1, aiiotlier ~nember  of said board, hot11 testified that  
X a r t i n  n-as duly sn-or11 and iiitlucted illto offire for a second term, bc- 
ginuing 191s. Of coursc, tlic best eri(1eiice of his intlnction into ofice 
for a s c ~ o n d  term ~vould ha re  been the ontli of officr: filed in the office of 
clerk of the court and offered in evidencr. I t  may 11-ell he that  this oath 
could not be offered, hrcn~isr  the clcfrndant l l a r t i ~ i  may h a w  destroyed 
i t  purposely to aid in protecting liiinself fro111 liability; but that  he  was 
the d e  facto officer, actiiig as cuch ant1 uuder a certified election, is suf- 
ficient to 11iali~ the surety upon his hond rc,iponsible for his defalcations, 
nnil the ~ r r i t t r n  atlmiwion of the bonclii~g conlpmry and i ts  receipt of 
the premiums upon thc bond are sufficient to fasten liability upon the 
Itonding coml~any for this ~ t r o i l d  b o d  of 7 ) ( ~ ~ m b c ~ ,  191s. ITntl there 
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been any doubt upon the matter, it would have been ihe duty of the 
judge to submit an issue whether the defendant Martin was actually 
inducted into office; but the bonding company admits the receipt of the 
fees for executing the bond, and its liability therefor for his official acts, 
and the fact that the clerk was a d e  fncto officer, discharging the duties 
of the post, was not questioned. 

The incumbent of an office, and performing the dutie: of the same, is 
estopped to deny the legality of his tenure. 8. 29. Lo?lg 76 ?S. C., 254; 
L u m b e r  Co. v. H u f f o n ,  159 K. C., 445. I t  would be exceedingly dan- 
gerous and detrimental to the public interest if it were otherwise; and 
by reason of the failure of an officer occupying an official position like 
this, inrolving liabilities to infants and others for funds entrusted to 
his care, he could be released from all responsibilities by an inadvertence 
in failing to take an oath of office which he holds himself out to the 
public as legally occupying, or could evade all financial liability for his 
acts by the loss of the oath or the destruction of its record. 

The Constitution of the State requires an oath of office before enter- 
ing upon the discharge of its duties. But this does not affect eligibility 
of the officer. H e  must be eligible when elwted. The oath is after his 
election and is simply his promise to be faithful to the government and 
to his office, which assurance is binding on his conscience. Lee v. Dunn, 
73 N. C., 605. But the failure to take the oath does not release the 
incumbent of an office, whether merely de fac to  or d e  juve, from liability 
for his official acts. 

Exception 8 is to the judgment excluding the other relators as barred 
from all right of action and claim against the bonding company upon 
tlie official bond of said Martin. This is in direct conflict with C. S., 
430, which prorides a period of six years for the commencement of an 
action against the official bond of a public officer. 

The last paragraph of the judgment of C'alt*ert ,  J., consolidating the 
several cases at bar, does not impose any limitation upon the liability of 
the defendants. I f  the payment of premiums upon Yartin's bond for 
the second term of office, beginning in December, 1918, had not been 
evidence of the execution of the bond, or at least admimion of liability 
for his official acts during said term, even then the judgment denying 
the plaintiff's interest upon their judgments mould have heen erroneous. 

W11en a cause of action on an official bond arises in favor of a third 
person he is entitled to recover interest. Although tht. penalty on the 
bond fixes the limit of the liability of the surety at the time the liability 
arises, yet if tlie principal or surety fails to discharge that liability 
when it matures, interest will be allowed on the amount from the time 
the liability accrues, even though this would make the aggregate of 
recovery in excess of the penalty of the bond. 22 R. (2.  L., 518, para- 
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graph 206; ( ' l i o / ~ ! j  1.. J l a s f p ~ z ,  150 -1la., 132; 134 A1lll. St.,  6 1 ;  A/( J l u l l c n  
c. Blrly. . lsan. ,  64 linlis., 29s ;  91 d m .  St., 236; 56 R. L. &1., 024. 

The  su~e t i e s  011 the holitls of public officers are estopped bg tlic' w act 
of executillg the bond to deny the facts recited therein. 22 R. C. L., 
520; paragraph 211. 

I t  is worthy of notice that  a paragraph of defendant Xart in 's  bond 
executed by tlie defendalit bo~iding company in  1916, and wliich was in 
full force and effect until 22 December, 1920, and which is  set out ill 
full in the record, prol-ides : "I t  is mutually understood and agreed 
betxveen all parties hereto that  if the surety shall so elect, this bond niay 
he canceled by giring th i r ty  days notice in  writing to the said Board of 
County Commissioners of Pamlico County, S. C.; and this bond shall 
be decmed canceled at the expiration of said thir ty days, the  said surety 
remaining liable for all or any act or acts cox-ered by this bond which 
may h a r e  been conmlitted by the principal up to the date of such can- 
cellation, under the terms, conditions and prol-isions of this liability 
thereunder, and, on surrender of the  bond, refund the pr,-mium paid, 
less a pro ra ta  part  thcreof for the time this bond shall h a r e  been in 
force." 

The  defendant surety company, having received premiunls on this 
boilil, by its own admissions, and having failed to notify the board of 
county commis~ioners, according to the terms of the  said bond, until 
22 December, 1020, of its election to cancel said bond, that  the same 
1vould be canceled from thereafter, 22 January,  1921, is estoppc~l from 
denying its liability for all the official acts of their principal and 
codefendant, Xar t in ,  until 22 December, 1920. 

I t  is also clear that  tlie plaintiff R. H. Lee, upon the face of the 
record, 7%-ould be entitled to  a ~nodificwtion of the judgment in his furor 
by adding 12 per ccnt interest upon the principal ($1,179.14) from 
October, 1019, to date of the demand; for C. S., 336, 3.57, proTide that 
b'JTllen money is unlawfully detained by public officers, and tlie same is 
sucd for ill any nlanner xi-ha~erer, the plaintiff i q  e l l t i t l~d  to rccoxer (on 
the bond), besides tlie sum detained, damage a t  the rate of 1 3  per ccnturil 
per annurn from the time of detention until payment. R u i l n a h  I > .  Nyut f ,  
170 N. C., 634." And the plaintiff Haskins is  entitled to a modification 
in like maliner oil the jndgnlent in her faror  ($213) by coniputing 
1 2  per cent interest thereon from 1 August, 1919; an$ the plailitiffr, 
Painlico County and the Board of Education, a re  entitled to a modifica- 
tion of the judgment in  their favor by calculating 12 per cent interest 
on the  $1,040.95 principal thereof from April, 1022, the date of the 
summons. 

I n  like manner the plaintiff B.  W. Best is entitled to a modificatio~i 
of the judgment in his f a ro r  for  $500 by adding 12 per cent interest 



136 I N  T H E  SUPREME COURT. [IS6 

thereon from 15 February, 1923, the date of the  judgment; and the 
plaintiff Andrew Neal, in his favor, for $51.54 by the allowance of 12 
per cent interest from 15  February, 1923. 

Liketvise the plaintiffs in the other judgments are  entitled to have the  
same modified, adding 12 per cent interest thereon, as follows: The 
plaintiff J. Y. Sawyer is entitled to recover $779.22, with 12 per cent 
interest thereon from 27 October, 1920; the relator, L. J. Upton & Go., 
should recover $754, with 12 per cent interest thereon from 15  Novem- 
ber, 1919; the  relators, Betty Mayo, Florence Mayo, and Emma Mayo, 
by their next friend, are entitled to recover $587.60, with 12 per cent 
interest thereon from 15 June,  1919; and the relator, Griffin, guardian, 
is entitled to recover on behalf of his wards $3,450, ~ v i t h  12 per cent 
interest on the $880 from 14 October, 1918, and on $1,440, with 12 per 
cent interest from 1 May, 1019, and on $1,150 tliereclf, with interest 
from 20 December, 1919. 

The above sums are  recoverable as aforesaid on the  lsond of Novem- 
ber, 1916, and on the obligation assumed in December, 1913, when the 
bond was renewed,  as stated by the bonding compan:; i n  the above- 
written adn~issioiis, by the  payment of premiums, thong11 no physical 
bond may have been then executed by the said bonding companx. 

Upon the entire record, the judgment should be rererscld and the judg- 
ment modified and entered as above stated. 

Judgmcnt for plaintiffs as modified. 

(Filed 3 October, 1923.) 

1. Cities and Towns-3Iunicipal Corporations-Railroads-Public U s c  
Statutes-Constitutional Law. 

The ncquiqition of land to be used to connect a railroad in nliicl~ the 
State and counties o\vn an interest with the city's public wharves and 
docks for water commerce. and necessary to continue or develop the 
iaclustrics of its citizen% is for n public use, and not sul).iect to the excel)- 
tion thnt the city, ill taking the right of nay by conilmmntion from the 
o\vnc.r. according to the l?rovicions of itq charter and the qcneral statutes, 
w1rc acting in violation of the Constitution in takinq private prol~erty 
for a public use: and the private ctatutes specificnlly autllorizing the 
procwtlinqs is constitutioi~nl niid ralid. C. S.. sccs. 2791. 2702. 

2. Constitutional Iln~v-Statutes-Pres~imptions. 
The legal l>rcsuml)tiou i q  in  favor of the colistitutioiinlity of n ptatute, 

and the courts will not colistrup it otherwise unless the conflict with 
the fundamental Ian- is manifest and without reasoliahk doubt. 
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3. Cities and Towns--Municipal Corporations-Condemnation-Discre- 
tionary Powers-Courts. 

Held ,  the courts will not interfere \\it11 tlie exercise of the reasonable 
discretion of a city in dctcrmil~iiig nyon the location and condcinninq 
lands for railroad l)url)ost>., nl~eii acting untlcr the proviqion of constitu- 
tional acts of the 1,egislatule. 

Whctlicr a statute is prirate or public del)rnds u~o11 its lrurport m ~ d  
not ulmn thc judguleut of tllc persoil who directs the com1)ilation in 
which it shall he yublislied. 

APPEIL by plaintiffs from Grady,  J., at February Term, 1923, of 
CRAVES. 

S e w  Bern was founded by tle Graffenreid and his follomers on the 
land a t  the junction of the Trent  and Seuse  rirers, tlie Trent  River 
flowing eastwardly arid Seuse  River floning southwardly. The  first 
streets laid out v e r e  Eas t  Front  Street along the  sliore line of the 
Yeuse, and South Front  Street along the sliore of Trent  River. These 
t n o  streets intersect a t  right angles a t  n h a t  n a s  then, and has e\ er since 
been, commonly kiionn as Union Point. 

This  place was the residence of the Indian  king, Taylor, froin xvhom 
de Graffenreid bought it, and erected thcreon the first government house. 
I n  the angle of the two streets, extended, on the south and east, and 
between said streets and the chaiincls of said rirers, lay some tell acres, 
more or less, of land covered by the va tcrs  of the two rivers. From the 
begiiming, this land was regardcd as comnuriity property by the 
Iiidiam, by tlie first settlers under tlie proprietary government, during 
the colollial period, a i d  n lien the State go1 er~iment  was organized. The  
General Assembly, in 1779,  vested the property in  the  con~inissioners of 
the t o ~ v n  and their succcsiors form cr, "to and for the use of said town, 
and that  tlie said commissioners, or their succeqsors, forever, shall and 
inay take arid r e c e i ~  e the rent., isques and profits of the same, for the 
use of the said towri, and to and for no other usc, intent or purpose 
~diatsoever." -1s stated by X a j .  J. R. D. Illatlieson, corps of United 
States engineers, i p  his report to the T a r  Dcpartment, 31 January ,  
1921, "It is an ideal ~ i t e  for a public vharf  nit11 rai l  connection." B y  
an  agreement of doubtful raliclity, 7 February, 1SS5, for tllc qunl of $1 
1x1- year. Xoore & Drady attempted to lease the property for the term of 
~iilicty-nine yeam, n i t h  the privilege of an  adtlitioiial term of ninety- 
nine years, and establishillg there an oyster-c:n~lling p h t .  They filled 
in several acres v i t h  oyster sliellq, ant1 tlieii quit businoqs and corir-eyed 
thcir right to tlie 1,ropcrty to E. 11. & J. A. Meadow Company, nliicll 
cwctcd a x a l l  around the property to protect it from the vxsli of the 
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rivers, and built houses thereon and occupic~l and used the same. More 
than ten years ago the board of aldermen of the city required R. A. 
Kunn,  city attorney, to investigate the validity of the lease, and he 
reported, 6 August, 1013, tha t  i n  his opinion the  lease was voidable, 
because made contrary to  law. 

F rom that  time until 13  January ,  1923, negotiations for cancellation 
of the lease and surrender of the property to the  cit,y were pending. 
The occupants of the property claimed that  the property was worth over 
$100,000 and that  the  improvements made thereon had cost them about 
$75,000. Disinterested citizens, considering all of thu circumstances, 
acting a t  the  request of all concerned, estimated tha t  the city should 
pay the occupants as much as $37,000, but the city finally acquired 
whatever interest the holder of the lease had for the sum of $22,500. 

Kotwitlistanding the well-known history of the property, the plaintiffs 
now contend that  i t  was reacquired by the city without public necessity, 
a t  an  exorbitant price, for the benefit of one or more individuals, and 
as a device illegally to  take the plaintiffs' property fron-. them. 

The  city contends that, i n  fact, the property has ah.ays belonged to  
the community, and that  for  many years there has been a n  urgent 
demand upon the part of the citizens generally tha t  it be devoted to 
public uses, for the benefit of the great number of induritrial and manu- 
facturing and shipping interests. As set out i n  the eighteenth allega- 
tion of the  answer, and by resolution of the board of ~ l d e r m e n  of said 
city, it  was duly determined that  it is  to the best intwest of the city 
and, indeed, necessary for the city to acquire lands by purchase or con- 
demnation proceedings for the public uses and purposes of extending a 
railroad from the  main track of the Atlantic and North Carolina Rail- 
road Company to C11io11 Point. This  railroad was built principally by 
the Sta te  and certain counties, and is still owned by them, Craven 
County owning 1,293 shares of its capital stock. I t s  physical connec- 
tion with the waterways and wharves a t  New Bern will not only benefit 
all of thc people in Craven County, but all of the  people in the Sta te  
liriiig in the territory wherein freight rates are based upoir rai l  and 
water competition a t  xew Bern. 

The  physical connection and combined IISP of the rai l  znd water trans- 
portation facilities was the very idea and hope of Nurphey,  Graham, 
3iorchcad, and other men who promoted iilternal improvements before 
the Civil War .  The  track of the Atlantic and Kor th  Carolina Railroad 
crosses Trent  R i ~ e r  a t  ~ \ T C W  Bern a t  an angle, and plaintiffs' narrow 
strip of land adjoining is so situated that  by extending their line to  the 
channel of Trent  River the railroad comlmny may be deprived alto- 
gether of rcaeonable or adequate docking facilities, and the railroad 
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C U l l i ~ ) ~ l l l ~ ~  Il?';Cl' 1 1 : l ~  Il:l(l : l l l~thil lg 1 1 1 0 ~ ~  t~1:lll :l T-Pl'y llal'i'ol~ alld ill- 
a t l rqu;~t (~  tloc~k ;111(l x11:rrf u l ~ t i l  t l~ i~q t rark  n x i  ronst~uctet l  l,arallol with 
Trent and S e u c  r i w r s  a1111 coliiioctinp n-it11 tlic r ~ l i o l l  Point  l~ropcrfy ,  
n-hiell is to he t1r~clopc.d :IS a ~iin~iicip:l l  vl i :~rf ,  as Wi lming to~~ ,  Sorfolk,  
C a l t i ~ ~ l o r c ,  S c \ \ -  Il'orli, and i11:111y other 6 t i w  ant1 ton-11s on the va t e r  
liave tlt,~-clope,i muliici1j:~l ~ v h i ~ r ~ - ( ~ s  i1.s ljublic n~c(wi t ies .  

The  elitire work of l ay i~ ig  tracks, huilclillg trcstlcs and platforms has 
heen fully completed, slid the :~c.tu:tl operation of trains orcr the right 
of \ray is  ari established fact, existing for ahout thir ty days l ~ r i o r  to the 
hearing of this appeal, n l ~ d  the defentla~lts asked that  the smle  slioultl 
be dismissed. 
-1 teniporary r e s t r a i~ i i i~g  odcr llad hetw gralitcd oil 5 February, 19.33, 

npoii the corril~lailit of tlie ljlaintiffs, which was used as all :~ f ida r i t  to 
restrain the dcfcl~d:lirts, its officers and agcuts from entcri i~g up011 ally 
part of tlie la rds  described in tlie coniplaiiit for the purpose of laying 
out a railroatl sidetracli OY fol. any other purpose, but upon affida~its  
and after a full llcari~ip, on 16 February tlie restrainii~g order was dis- 
solred hy tlw judge, ant1 the action was dismissed. Appeal by plaintiffs. 

C ' L A ~ K ,  C'. J. The record tlis~~loies that  the land sought to he con- 
clennled for the  purposes of railroad facilities is a portion of land lying 
~ rho l ly  n.itliin the busii~css district of t h t  city autl dm-oted entirely to 
tlic \I-hole~alc business of the city, large industrial cnterpriseq, coal 
yards, hottlilig plants, fish houses, nhurres,  clocks and \T-arehouscs of 
citizen.., running throrlg.11 the mill yards, ship yards, cotton escliai~ge, 
and the raluahle property of the city, knonn as Union Point, a t  the 
confluence of the Sense  and Trent  rirers, n hereon ~vharves aiid ware- 
houses are to he erected on deep miter  for the loading and u~~ loa t l i ng  of 
sh ipsand  7 esscls i n  coi~nection ~vi t l i  the  operatioil of the r:rilroatl cars 
o w r  the tracks laid through the district 011 the right of r a y  acquired 
and colideninetl for that purpose, from which condem~lation out of all 
of the owners whose Iaiids hal-e been taken for the purpose these plxiii- 
tiffs olily appeal, a d  they alone charge for the right of way. 

The  plaintiffs contend that  this track is n p r i m t e  enterprise and not 
for  the public use, and base this claim upon the ground that  a railroad 
is sometimes termed a private c a r ~ i r r ,  but it is  apparent that  the con- 
struction of this track along the r i ~ e r s  through the business, shipping 
and manufacturing area of the city is one of the most valuable and 
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beneficial undertakings that has ever been entered upon in the city, and 
one from which the entire public do and will receive more actual benefit 
than any other public enterprise ever entered upon by the city govern- 
ment or the citizens of tlle community for the benefit oi' the public. 

From the above it will be seen the great benefit which the defendants 
expect to be derived by the whole cominunity, and not only by the whole 
community, but by all persons in the State interested in the freight 
rates at New Bern from the operation of trains from the main line of 
the Atlantic and North Carolina Railroad, and other roads entering the 
city to deep-water terminus on Neuse and Trent rivers. 

Tlle railroad track, the laying of which the plaintiffs seek to enjoin 
in  this proceeding, has been entirely laid and the work completed, and 
trains hare been for some time operating over the track in carrying aiitl 
receiving freight to and from the nunlerous warehouses and wharres 
and places of business along the right of wag. 

 his is not like the case where a tree has been cut down. or other 
irreparable act has been committed, and, therefore, we need not consider 
the suggestion made by the city that the completion of this work is 
irreparable and could not be cured if there had been error coniniitted; 
for in this case, if there had been error, the tracks, though laid down, 
could be torn up and the s f a f u s  quo an te  restored. The court would 
not be deciding an abstract question. 

We do not think, hou-erer, there has been any error comniitted. 
C. S., 2791, provides that when, in the opinion of the gorerning hody 
of any city desiring to hare  and exercise tlle management and control 
of wharves or other public utilities which ar.e or may b,y law be on-ned 
and operated or hereafter acquired by such city or by a separate asso- 
ciation, corporation gr otlirr organization on behalf, and for the benefit, 
of such city, any land, right of way, water right, privilege, or easement, 
either within or outside the city, shall be necessary for the purpose of 
opelling, establishing, huilding, widening, extending, enlarging, main- 
taining, or operating any such wharres, etc., or other public utility so 
om~ed,  operated and maintained by or on behalf of any such city, sue11 
govrrning body may purchase such land, right of way,  rater right, 
lwivilep;e, or easement from the owncr or ovmers thereof, and pay sucll 
con~pcnsntion as map be agreed u1)on. And C. S., 2792 provides that, 
if snch gownling body is unable to agree with the owncrs for t l ~ e  pur- 
c lme  of such land, ctc., coiideinnation of the same for such public use 
may be made in the same manner and under the same procedure as is 
provided in chapter Eminent Domain, ,2rt. 11; a n d  t h e  t l e t e r n ~ i n a t i o t ~  
of tlre g o ~ > e r n i n g  body ,  board, commiss ion,  or  dcpa~. tmcnt  of g o w r n m e a f  
o f  such cif?y of t h e  l n i ~ d  necessa?.y for such purposes sltn71' be c o w l ~ c s i ~ ~ e .  
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Stctioil 33, P ~ i ~ a t c  T,aw ls99-1. c., the clrarter of the city of Scn 
BPI 11-l)ro~ itlci for  the ina111icr in ~vlii~11 the board of altlcrrncn shall 
~tr::igliteil, nitlen or cqta1)lisli n(.u ytrcletq nhen  in their opiiiioii the 
wiuc >liall be necessary. 

'I'lic Ge~icral  A iwnl ) ly  of Sort11 Carolina, by all act ratified 10 
r )wenlh(~r ,  3921, ch:~ptcr 12? ,  I ' r i ~ a t e  Lavq, Ex t ra  Scssioil 1921, ell- 
titlctl "An A\ct to a u t h o r i ~ e  thr  board of altlerllicn of tllc city of S e v  
1:c~rli to ope11 and, if ncce-aq-, to colitlcnin 1:1ntl i n  said city for the use 
of a r:iilroatl ~idc-trark," autliorizctl t l ~ r  ljoartl of nldermeii of thr. 
vity of S c \ \  I h 1 1  to "lay oti', e~tal) l ish and olmi, ill, o l r r ,  througli 
alitl :Irro- tlic t t rr i tory iii wit1 city bol~ntletl hy lIancork Strect, South 
Front Strcrt ,  S e n v  Iiil c~ alitl Trvnt RLI cr. for the u~ of a rnilroatl 
side-track :111tl colirmlic>ncc of i~itlii .;tric~ alreatly eqtablishcd or to  be 
t~stnhlisllc~l in said territory, n right of n a y ,  not less than 20 fcct in 
witlth, and cstc~iitlinp froin tliil niain track of the -1tlantic antl Sort11 
C'aroliiia Railroad ('ornpalry in Hancock Street to LTllion Point on 
S c n ~  Rirer ,  in the wrnc rnalii1c.r aq said board is authorize11 by vctioii 
53 of chapter 82 of the P r i r a t ~  L ~ T V S  of 1890 to lap off and estnhli~h 
11en street.., and all the provisions of said section shall apply if con- 
demnation be rirccscnry to acquire such right of nap." 

T11c plaintiff.; contend that  thi4 act is ~ o i t l  and uuconstitiitio~lal, be- 
cause they say tliat it  is a p r i ~ a t e  act, aiid thir ty days notice n n s  not 
gircn 11rfore its passage. Tlli.. contention mas made before the Gencral 
-lssembly, i t  appearq, from the time the  bill 71-as introduced until the 
close of the scsqion, but the t ~ v o  committees, after fully hearing, decided 
that  there u7as no constitutional prohibition; that  the bill was not a 
private one, antl that  public n e c e 4 t ~  required its passage o w r  the 
objections of the plaintiff and the geritlcnlen employed to prevent its 
p s sage .  

The  plaintiffs' counsel, in his bricf, says: "This is ui~doiibtedly a pri- 
~ n t c  lax-. I t  is printed in the pr i ra te  laws." Whether a statute is p i -  
\-ate or  public depends upon its purport and not upon the judgment of 
the person  rho directs the compilation in nhich  it shall be published. 
I n  IlnnrocX v. R. R., 124 x. C., 222, n-here the Fcllon--Sermnt Act had 
been printed as cllnpter 36, P r i ~ a t e  L ~ T T S  1897, the Court hcld i t  to be 
a public act, notwitlista~idinp, and said : "The mere fact that  the statute 
appears in, and as a section of, a private one, does not make it private. 
I t  is \yell acttlcd that  one part  of a statute may be private, while another 
part may be public and general, or local. It not infrequently happens 
tliat pi~blic statutes contain prorisiolis of a p r i ~ a t e  nature, and vice 
~PTTCC."  Rufiin, C. J., in  H u m p h r i ~ s  1.. Uamter, 28 N. C., 437. The  
same ruling has been made in S.  21. Wallace, 04 N .  C., 828; Hancock v. 
R. R., 124 N. C., 225; S.  v. Patterson, 134 N. C., 615. 
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An  act of the Legislature is presumcd to be valid, mid all doubts are 
resolred in  its support, alid it ;\-ill not be hcld unconstitutional unless 
the conflict bet\\-eel1 the funtlamental law and the legislation is  manifest - 
ant1 T\-itliout reasonable doubt. 

Tlie condemnation in this ease is for a public purpose, and it n.as 
v i th in  the pon.er of tlie eminent domain under the provision of the 
statute above cited to take such property for public use iu the nmnner 
stated. T h e  operation of this side-track along the river fronts of the 
city of S e w  Ben1 muqt be of great benefit to all shippers, manufac- 
turers, merchants, a d  industries along the right of wag. I t  is essential 
that  the municipal docks and \ v h a r ~ e s  shall be physically connected 
with the railroads of the  country, and this track is tho only means by 
which this can be done in  the city of S e w  I3ern. 

The  local office of the Cnited States engineer completed the compila- 
tion of statistics for the commerce carried on Seuse  River for the year 
1922, the same being published in the public press of I he State. This  
compilation shows a total of 277,139 tons, ralued a t  $6,382,364 in the 
1022 record, as against a record of less than half that  tonnage for 1921, 
and not more than two-thirds of that  d u e  in  the preceding year. 

Tlie lack of teiminal facilities has doubtless prevented the public 
from enjoying the low freight rates prevailing where na t e r  transporta- 
tion is obtained. T o  procure better freight rates has moved tlie people 
of that  community to establish municipal wharves, 'cut the wharves 
callnot be successfully maintained ~ r i t h o u t  railroad connection. 

I n  Bragg e. TT7caver, 251  U. S., 57, t he  Court held: "Where the 
intcndcd use is public, the necessity and expediency of the taking may be 
dctcrmincd by such agency and in  such mode as the &tate may desig- 
nate. T h y  are legislative questions, no matter who may be charged 
with their decision, and a hearing thereon is  not essential to due process 
in the sense of the  Fourteenth Amendment. III iss iss ipp~ CC Ricer  B o o m  
Co. 2%. Paf terson ,  98 U.  S., 403; Racl;us a. U ~ z i o n  Depot Co., 169 U. S. ,  
557; R. R. v. X. Y. ,  176 'U. S., 349; Sear9 a .  Akron ,  246 U .  S., 251. 
n'umerous cases have held that  "the necessity and espetliency of taking 
property for public use is a legislative and not a judicial question, and 
is  not open to  discussion." Keither is  i t  any longer opeu to question 
that  "the Legislature may confer up011 a municipality I he authority to 
determine such necessity for itself. The  question is purely political, 
does not require a hearing, and is  not the  subject of judicial inquiry." 

T h e  plaintiffs rely upon Strat ford I ? .  Greensboro, 124 N.  C., 127, but 
as to tha t  case it was said by IIolze, J., in Edwards  v. C o n ~ ~ s . ,  170 
N. C., 451, cited in  Al len  v. Reidsaille,  175 N.  C., 532: "In that  case 
there was specific allegation, with evidence tending to show that  the  
action of tlie city authorities was in pursuance to a conlract admittedly 



K. C.] FALL TERAI, 1923. 143 

entered into with the indiritlual defei~lai i t  and nialiilig i t  according to 
l~laintiff 's cx idellee, not a t  all improlmble that  the nieasure complained 
of was in  pronlotioil of a personal and p r i ~ a t e  scheme in favor of the 
intlix, itlunl tlefeiidmlt, and not in furtherance of the public interest." 

I n  LPL' L! .  Itraynescille, IS4 1. C., 568 ,  Ilol;e, J., speaking for a unaiii- 
nious C'ourt, and citing numerous cases expressly ill point, says: "It is 
the accepted principle, declarcd and upheld in numerous tlecisioiis ~ r i t h  
us, that  courts niay i ~ o t  interfere in a given ca>e with tlie cxcrcise of 
iliscretioliarp po~re r s  coliferreti on local atlministratiw bo:trils for the 
public v-elfare, unless their action is so grossly unreasoilnble a s  to 
amount to ail oppressire and mal~ifest  usp of their discretiou." 

The act of the Legislature mitler nliicll the city n a s  en1l)oncrcd to 
act, and (lid act, in tlie c.o~ldemnation of this right of \my, was clearly 
u i th in  the poner of the Gcneral ,isscmbly, ant1 there is notlli~lg n~llich 
indicates anv defect, either i n  the motire or in the rnan~icr of the esccu- 
tion of the power conferred. 

Mre callnot see tha t  any injustice has been done to the plaintiffs in 
tal i i l~g an  easement for public purposes over a strip of land 20 feet i n  
nidtli a i d  129 feet loiig, the said lot being 713 feet deep. I t  appears 
that  there is notJ~ing put on the right of u a y  taken except the rails of 
the railroad resting 011 cross-ties buried in the ground, and there is I I O  

obstruction n h a t e ~ e r ,  except nhen  ti-aim are passing. S o  structure of 
ally Bind has been disturbed. Railroad facilities ha re  been supplied to 
portions of plaintiffs' property 75-hicli did not h a r e  such facilities before. 
S o  calculable danlage liaq been doilc to plaintiffs, and to all appear- 
ances there has becn liberality in the aqsccsnlcnt of damages. The  claim 
of plaintiffs for $50,000 damages for an ease~llcnt over 20 feet of land 
ncrosq the back end of a lot 120 feet long seems ullreasonable. Thc  
plaintiffs charge that  the city paid an exorbitant price in giving $22,500 
for the releaqe of SPT era1 acres of land, for a lease extending 160 years 
to come, which l a d  was more adrantagcously located and nhich  is at 
the junction of two streets and bounded by the clianliels of two rirers, 
with the improvenielits thereon. 

Upon the most careful surrey antl consitlcration of the claims made 
hy the plaintiffs, we do not see that  the right of eminent domain has 
been iiijuriously exercised to the detriment of the plaintiffs. I t  seems, 
upon the evidence, to ha-1-e been called for by the geographical situation 
of the property in question and by the public and commercial needs of 
the city of S e w  Bern and its ritizcns. ,111 ~ 1 1 0  had rights inr-olred by 
the proposed extension of the railway to this point a t  the union of the 
two rivers h a r e  willingly, in the public interest, conceded the right of 
way without compeasatioii, except these plaintiffs. They had a right to 
call for compensation, and that is  a matter properly adjusted in con- 
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dernnntioil proceedings, bu t  there is  n o  appearance o r  illdieation of a n y  
unconst i tut ional i ty  i n  t h e  act,  o r  of oppression on t h e  part of t h e  city. 

The enterprise  thus  undertalren ~ v a s  justified, a n d  seems to h a r e  been 
inlperat i rely demanded, by  public necessity. 

The judgment  d i s s o l ~ i n g  t h e  injunct ion is  
-Iffirmed. 

THE T. C. MAT COJIPASY r. THE JIICSZIES SHOE COMPASY. 

(Filed 3 October, 1923.) 

1. Evidence-Written Contracts-Par01 Evidence. 
Exception that the written contract is the best evidei~ce of its contents 

is without merit when the parties to the action hare admitted its terms 
and no dispute has arisen on the trial in respect to them. 

2. Evidence-Trade-Custoni. 
Those whose Bnonledge of a custom in trade, from their own personal 

dealings and otherwise, are  conlpetent to give testimony on the trial as  
to the established custom therein. 

3. Same--Vendor and  Purcliauei*-Contracts-Reasonahllc Time f o r  Ac- 
ceptance-Presllmptions. 

Where a traveling salesman receives orders from a customer of his 
house, subject to its acceptance, \vithout stating the tirne in which such 
right shall be exercised, the law presumes that  a reason:lble time therefor 
is given; and upon competent evidence as  to what duration is reasonable, 
a question is presented for the determination of the jury. 

4. New Trials-Appeal a n d  Error-Harmless Error .  
A new trial will not be awarded on appeal for harmless error upon the 

former trial that  was not prejudicial to tho appellant. 

5. Attachment-Levy-Process-d~nendnients-Courts-Statut~es-Public 
Officers. 

A warrant in nttachment, in substantial conformity with our statute, 
C. S., sec. S06, and, in fact, executed by tlie deputy sheriff of the proper 
county, is valid, and tvill not be held otherwise when verified by a proper 
agent, though by apparent clerical error it  was stated in its beginning to 
have been made by a member of the firm, tlie power of -he trial judge to 
allow amenclrnents being plenary under the provisions of C. S., see. 649. 

APPEAL by  defendant f r o m  A c r r ,  J., a n d  :i jury,  at April Term,  1023, 
of NSSII. 

.Manning B IlIanniag, P i n c h  Le. V a u g h a n ,  and J .  1'. T7alentine for 
plainti,ff. 

Uphanz,  B l a c k ,  Russell  (f Richardson and S u s t i n  Le. Davenport  for 
de fendan t .  
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(*L.~R~<SOS,  J. The  facts eswitial  are set forth in the opinion. 
Tliis case was before this Court at Fa l l  Term, 1922. (See 184 N. C., 

150.) 
The  court helon, in that  case, ~ioiisuited tlie plaintiff, and a new trial 

was granted by this Court. A d n m s .  J., for the  Court, clearly and con- 
cisely itates the lax- applicable, and the11 the facts on nliich a new tr ial  
was granted, as follov-s: "Inspcctioll of the record and examination of 
the briefs filed by counsel lead to the coiicluiioii that  the controversy as 
to tlie allcged acceptance should h a r e  been subniitted to the jury. There 
is e x  idelice telidiiig to sl~ow that  on 6 February tlie plaintiff signcd and 
ilclirercd to the defendant's salcwlan t v o  orders for shoes, one of ~ h i c l i  
n-as to he filled soon thereafter, and the other 2.5 J u l y ;  that  the defentl- 
ant acknonlcdged the receipt of these orders, and informed the plaintiff 
that tlicy should rcccive prompt attention; that  the custonl of the trade 
at that  time required of the defendant acceptance or rejection of the 
orders n i th in  eight or ten days;  that  the shoes described in  the first 
order x c r e  shipped in  the month of February, arid that  there was no 
further commuiiication cosiccr~iing the order unti l  27 Juiw, when the 
defendant n rote the plaintiff that  i t  was 'receiving the defendant's pre- 
ferred attention,' and rrquested additional information as to the plain- 
tiff's financial condition; that  subsequent correspondence took place be- 
tween them, resulting in the defendant's caiicellation of the order. I t  is 
unnecessary to recapitulate the contentions of tlie parties, for the reason 
that the eridence, i n  our opinion, is of sufficient probative force to jus- 
tify its subn1is4on to the j u r -  on the question of the defendant's accept- 
ance of the order. Of course, we express no opinion on tlie merits. The  
judgment of iibsisuit must be set aside a i d  the controversy submitted to 
tlie determination of another jury." 

The  following issues Twre submitted to the jury:  
''1. Did the plaintiff, T. C. 3Iay Company, order from the defendant, 

The Menzies Shoe Company, through the defendant salesman, C. W. 
Danicl, the bill of shoes dated 6 February, 1919, subject to the defencl- 
ant's acceptance in due course of business? Ans\irer: 'Yes.' 

"2. Did the defendant accept the said order and thereby contract to 
 hip the said bill of shoes a t  price quoted on said da te?  Armver : 'Pcq.' 

"3. What,  if any, damage has plaintiff sustained by reason of ally 
breach of said contract? Answer: '$948.70 and interest from date of 
attachment.' " 

The counsel and the parties to the action agreed that  the court a n s m r  
the first issue "Yes." 

There are twenty-six exceptions. W e  have given each of them careful 
and thorough consideration, and 1\41 not consider them seriatim, but 
will consider the main questions involved, which are  covered by the 

, exceptions. 
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The real contest before the jury v a s  the acceptance by the defendant 
of plaintiff's order and damages. T h e  ral idi ty of tlie attachnicnt we 
will consider later. 

The  witness F. L. Bell, for  plaintiff, was asked the following ques- 
t ion:  ((Will you state to the jury the exact contract between the T .  C. 
May Company and The Nerizies Shoe Company, as made by you and 
Mr. Daniel?" T h e  defendant escepted. This esception callnot be sus- 
tained. 

T h e  court below is giren large discretionary power IS to the conduct 
of a trial. B o w m a n  T. Ho;lr~ar.cZ, 183 S. C., 662 ;  Banki , lg  Co. T .  Tl'alX-e~, 
Id1  IT. C., 115; Shober T .  Whee ler ,  113 S. C., 370; S.  v. ditderson,  101 
S. C., 758; Cheek v. Watson, 90 N. C., 302, and Brooks 2 % .  B ~ o o k s ,  ib., 
142. This  discretion frequently has the effect of shortening trials and 
arriving a t  the main gist of the case. 

The  witness F. L. Bell was permitted to answer the question, and tlie 
record states: "Thereupon introduced the duplicate order which was 
left with plaintiff by C. TIT. Daniel, salesinan for T h e  Menzies Shoe 
Company, and also the slip and rider attached thereto." 

Curtis W. Boyce, the credit manager of defendant company, i n  his 
deposition, admits that  this order and rider was received at the home 
office a t  Milwaukee, Tvisconsin, on 10 February, and witness (Boyce) 
identified plaintiff's Exhibits 1 and 2, n.hicli were {correct copies of 
Eshibits  1 and 2 attached to the deposition, and n-hie11 carried the rider. 
Boyce further testified that  the  traveling salesman had full authority to  
attach the rider to the order. 

The  first issue, ansvered by consent, admits the contract, and the only 
question was the acceptance. -1 liberal construction of' tlie answer, and 
further answer, is  to like effect. The  sixteenth secticln of the further 
answer says: "I t  is true (italics ours) that  the plaintiff company gave 
to C. W. Daniel, traveling salesman for 'The lfenziee Shoe Company, 
an  order, dated 6 February, 1910, ~ r h i c h  order was mailed to tlie factory 
and was subject to acceptance by the company and satisfactory credit 
showing on the part  of the plaintiff." 

The  evidence of 4. F .  May  for plaintiff, and Curtis W. Bogce for 
defendant, shows that  to the order ( the  first shipment, $93, n-as sent 
in ,Ipril and paid for i n  June ,  there was no contro.c-ersy about) was 
attached a slip of paper, which was as follows: "We protect you. I f  
wr can reduce prices before this  order is shipped, we will bill these 
shoes a t  the reduced prices. I n  consideration of this g ~ a r a n t e e ,  no par t  
of this order is  subject to cancellation." 

I t  is a well-settled rule of e.i-idence, subject to certain exceptions, that  
par01 testimony is not admissible to contradict, explain, vary, or add to 
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the terms of a ~vr i t ten  coiltract. I\Iany authorities, IT-it11 i~ l teres t i l~g  
q u o t a t i o ~ ~ s  on this subjcct, a re  cited by 1 1 7 ~ 1 7 1 ~ ~ ,  J. ,  in l'cctton c. Lzcinber 
Co., I f 9  N. C., 103. 

This principle does not apply from the facts here. T h e  nr i t ten  evi- 
deuce wus introduced, and the admissioas all show that  there r a s  no 
colitroversv about the ternzs of the  contract. 

The next main exceptions are  to the testimony of the witness F. L. 
Bell, and other witnesses for plaintiff, on the question of acceptance of 
the order on the second i w w .  

F. L. Bcll was asked: "I vi l l  ask you, from your knowledge as a shoe 
man, how long is a reasonable t ime for the acceptance or rejectnlent of 
a n  order given under the circumstarlces under which you gal-e this 
order?" (Defendant objected; overruled; defendant excepted.) -111- 

sne r  : "Libout ten days." 
F. L. Bell had prer iously stated that  he was i n  the employ of the 

plaintiff, and, among other things, i t  was his duty to buy sioes. 
TY. J. Batchelor testified tha t  he  had been in  the general mercantile - 

husi~iess ill Nashville for several years past. H e  IT-as aqked : '(You know 
the custom of the trade with respect to accepting or rejecting orders?" 
Ansn-er : "I know our experience." (Defendant objected ; o~~er ru led  ; 
exception.) dns~ i -e r  : "From ten to thir ty days." 

G. S. Bissette testified that  he  had been n-orking in N a s h ~ i l l e  for 
about tmmty-eight years, and that lie knew the general custom of the 
trade with respect to accepting or rejecting orders; that  a reasonable 
t ime for a Xilwaukee concern to accept or reject an  order from a Spring 
Hope merchant would be twenty days. (This  evidence was not ob- 
jected to.) 

,I. 11. Baines testified tha t  he had been in the mercantile business for 
about eighteen ycars, and that  he knew the general custom of trade in 
regard to t h e  required for accepting or rejecting orders, and that  it 
was fifteen to thir ty clays. (This  evidence was not objected to.) 

On cross-examination, all these witnesses testified that  their experi- 
a c e  had been as retail n~ercllaiits and not as wholesalers and manufac- 
turers of shoes. 

There is no exception to the testimony of G. N. Rissette and A. hf. 
Baines on this evidence as to general custom and trade, with respect to 
accepting or rejecting orders. 

"Appellant is required to  set out his assignments of error i n  the 
record, and discuss them in  his brief, or they ~ i d l  not be considered by 
the Supreme Court on appeal, under the rules regulating appeals." 
B u m  v.  Dunn, 185 X'. C., 108. 

I t  will be noted tha t  Curtis W. Boyce, i n  his evidence, stated, without 
objection: "That i n  his office he  endearored to pass on a t  once orders 
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immediately, and in the event credit could not be extended, custonlers 
mere notified; however, in coniiection with future orders, it was not 
the practice to pass on such orders at once; that there \i7as no special 
limited time in which the orders should be accepted or rejected; that 
he had been v i th  The Menzies Shoe Company approximately two years, 
which was his only experience in the shoe manufactur~ng business ; that 
he knew of no custom of trade which limited the time for accepting or 
rejecting orders." 

Albert W. Minton, chief clerk for R. G. Dun S: Co., Milxaukee 
branch, witness for defendant, without objection, testiiied : "The length 
of time to get a report to Milwaukee on a resident of Spring IIopc, 
North Carolina, a small town near the county-seat of Nash County, 
\i-ould depend upon the condition under which the information would 
have to be obtained, and to see whether the company had a satisfactory 
report on f i l ewhether  the information on file was not sufficiently late' 
to base a report and require a new report. I f  the case of a customer 
should show a weak financial condition or representation, his company 
made an effort to substantiate by a new investigation the report ~vhich 
it had on file, and that necessitates time running all the way from a 
week to a month or more." 

C. B. Curtis, Nilwaukee manager for the Credit Clearing House, a 
witness for defendant, without objection, testified : "They obtain veri- 
fied financial statements and trade information from various concerns of 
whom the party being inrestigatcd makes his purchases. These investi- 
gations in these services extend all over the Enited States. I t  would 
take, possibly, a month or six weeks to get, a report 011 a Spring Hope 
merchant to be furnished to a Nil~vauliee manufacturer." 

Adolph A. Rinker, Bradstreet Company branch agent at Milwaukee, 
' Wisconsin, testified that "It might take a week; it might take a month, 

and probably longer." 
Elizabeth Stetter, assistant to The Credit Men of The 31~1111, Buch 6: 

Weldon Shoe Company, of Nilwaukee, Wisconsin, testified : ((To get a 
report from Spring Hope to hiilwaulree it would take from ten to 
seveilty days, depending upon the length of time customers had been in 
business and their ~villingness to g i ~ e  information to commercial agen- 
cics." 

D. L. Sawyer, a credit manager of a Milwaukee concern, said: "Re- 
ports from that section of the country have been delayed from ten to 
seventy-seven days." 

Further facts, which are undisputed in the record, are:  Usually in 
the spring, orders were giren for shoes to b~ shipped later for fall trade. 
The bill of shoes was ordered on 6 February, 1919, to be shipped 25 
July, 1919. The defendant receired the order on 1 0  February at  Mil- 
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waukee, Wisconsin, and did not write the plaintiff until 27 June  in  
regard to the order, and i n  that  letter asked for further credit informa- 
tion. They had four nionths and sel-enteen days in which to investigate, 
to accept or reject the order. The  order mas cancelled on 25 August, 
1919, by defendant, who notified plaintiff i n  the following let ter:  

25 AUGUST, 1919. 
THE T. C. MAY Co., Spring Hope ,  *V. C .  

GENTLERIEX : W e  are in  receipt of your letter of 18 August, i n  regard 
to the order given our salesman, N r .  Daniel, under date of 6 February. 

We enclose a copy of our letter of 30 July ,  which was a reply to yours 
of 24 July.  Inasmuch as we did not hear from you in reply to this 
letter, me canceled the order. We could not hold the  order longer, with 
the prices in effect last February. 

Yours very truly, 
THE XENZIES SHOE CORIPANI-. 

From the evidence unobjected to, and the undisputed facts, the jury 
could have answered as they did the second issue "Yes." "Did the 
defendant accept the said order and thereby contract to ship the said 
bill of shoes a t  price quoted on said date?" The  errors complained of, 
if any, mere harmless and not reversible error. W i l s o n  v. Suncrest 
Lumber Co., an te ,  56 ,  and cases cited. 

We prefer, however, to consider the law applicable to these exceptions. 
TITe  ha^ e set forth the evidence fullv, as this is an  important matter. 
Merchants, i n  trading with each other, cllould know their rights and 
responsibilities. Settled law often has the  effect of making people ccr- 
tain and careful in their dealings. Honesty in dealing with each other 
a t  llome, with those of other States, and n-ith the nations of the earth, 
is the golden cord to bind us together. Good faith-keeping of con- 
tracts. 

TVlien no time is fixed in  the contract, as in this case, to accept or 
reject an order given a salesman, or drummer, the question arises, what 
is  the custonl of the  trade, or what is reasonable t ime? The exceptions 
that  appear i n  the  record will determine ~ v h a t  class or lrind of evidence 
is permissible. 

We think the  e~ idence  admissible. I t  s h o m  that  the n m i  who gave 
their opinion were merchants of long standing, well acquainted 11-ith 
the custom and usage of the mercantile business. I f  they could not 
give their opinion, the hardship ~vould almost be a denial of justice. 

"On a question of usage in a liarticular trade or business, the opinion 
of persons esperiencctl tlicrein will be r ecc i~  ed in evidence. . . . I t  
is held that  a witness is conipeteiit to  tc.tify as to usage n-hose only 
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knowledge of it is derived from h i s  own business, if tha t  has been suf- 
ficiently extensive and long continued." Rogers on Expert  Testimony 
(2d Ed. ) ,  see. 117. The probative weight to be accorded to  the estimate 
of witnesses of this kind is entirely a matter for the jary. 

The  exceptions in regard to the w-itnesses testifying to the  difference 
in prices 6 February, the date of contract, the date of the receipt of the  
shipnlents, on the third issue as to damages, cannot btl sustained. This  
was a question of fact for  the jury. I f  the difference in  the price on 
6 February and the price of the shoes actually charged to the plaintiff 
was incorrectly stated by plaintiff's witnesses, the defmdant could have 
introduced evidence to deny the same. The  judge's c l~a rge  on the third 
issue as to damages was clear and esl~lici t ,  and no exception was taken 
to it. T h e  record shows no evidence to the contrary, and the jury had 
the whole matter before them. 

The  question of a new contract mas left to the jury. The  judge 
charged fair ly and clearly on this aspect of the case, and the exception 
cannot be sustained. I t  was a question of fact for  the jury. 

The  exception to the validity of the attachment presents the most 
serious question in the cause. 

We do not think that  the case of Carson v. Woodrolu, 160 N. C., 143, 
cited by defendant, is applicable to this case. I n  that case the  warrant  
of attachment was sued out in the Superior Court of S a s h  County and 
purported to issue to the counties of r a s h  and Edgecombe, and ad- 
dressed to a constable or o t l i e ~  l ax fu l  officer of Edgecombe, and executed 
by a constable in Edgecombe County. The  warrant  of attachment mas 
in blank, save the clerk's signature attached thereto, affidavits, etc., all 
in blank, and delivered to plaintiff's attorney, who fil ed them in. The  
act (C. S., see. 805) says: "The warrant  shall bl. directed to  the 
sheriff," etc. The  act mas not complied with, in form or substance. 
IIobe,  J., in that  case, very properly sa id :  "We are  of the opinion tha t  
the attachment, writ and seizure of property under i t  were invalid." 
But in Temple v. H a y  Co., 184 S. C., 241, Hoke ,  J., says: "Under 
the statute applicable, the process of attachment issuing from the 
Superior Court should be addressed to the sheriff of the county and 
executed by him or one of his duly authorized deputies. Carson v. 
lTToodrozu, 160 N .  C., 144. I t  appearing, however, {ha t  the  writ was 
in fact executed by a duly authorized deputy of the sheriff, the case 
is well within the powers of amendment possessed by the court, and 
which should always be liberally exercised with a view of permitting a 
determination of the cause on the real issues i n ~ o l v e d  in  the contro- 
versy." 

The  facts are different here. The  record shows that  the affidavit had 
all the formal and substantial facts set forth necessary to obtain a mar- 
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rant  of at tachme~lt ,  and duly verified by F. n. Bissette, who signed 11is 
nanie at the elld of the  affidavit. At the bcbgiur~ing mas the  following : 
"A. F. X a y ,  for the T. C'. May corn pal^^, of t l ~ c  county of n'ash, beilig 
duly sworn, says." This was not swor11 to by Xay ,  but by Bissette, show- 
ing that  Bissette, and not Nay,  made the affidavit. This  seems to be a 
patent clerical error. Bissette. later in tlie cause, as shown by the record, 
inatle an affidarit, covering a11 material allegations necessary to base an  
order for s e r ~ i c e  of s u ~ n n ~ o r ~  on defendant by publication, which was a 
witeration and more contained than in  affidavit he made as the basis of 
the warrant  of attachment. 

I n  S h e l d o n  2.. K i r c t t ,  110 N .  C., 410, C'lurk,  J., said:  " In  the afi- 
davit by the agent it is not required that  the reasons why it v a s  not 
made by tlie principal should be set out, as in the ~er i f ica t ion  of plead- 
i n g ~ . ~ '  

The  warrant  of attacllnlent was issued to the "Sheriff of S a s h  
County." The warrant  of attachment says: "It appear ing  b y  a@dac i f  
(italics ours) to the officer granting this warrant," etc.; then comes the 
usual form and substance in such warrants, signed by the clerk. There 
are other niinor irregularities objected to by the defendants, as appears 
by the record, but no substantial irregularity as would make the attach- 
ment invalid or void. 

"The judge or court may, before and after judgment, in furtherance 
of justice, and on such terms as may be proper, amend any pleatling, 
process or proceeding by adding or striking out the name of any par ty ;  
by correcting a mistake in the nanic of a party, or a mistake in any 
other respect; by inserting other allegations material to the caqe; or, 
when the a i~~endmen t  docs not change s ~ b s t a n t i a l l ~  the claim or dcfmse, 
by conforming the pleading or proceeding to the fact proved. W11c1i 
the proceeding takcil hy a party fails to confornl to law in  any reqpect. 
tlic tr ial  judge may permit an  anlendlnerlt of the  proceeding so as to 
r~lake it conformable thereto." C. S., see. 547. 

"The court or judge shall, in every stage of action, disregard any 
error or defect in the pleadings or proceedii~gs TI-hich do not affect the 
wbstaiitial rights of the adrerse par ty ;  and no judgment may  be re- 
\-ersrtl or affcctcd b -  reason of such error or defect." C. S., see. 319. 

"Whcre, in an attnchmcnt, it  appears from the whole record that  the 
statute has heen substantially complied n i th ,  tlie action 1\41 not be dis- 
missed nor the attachment dissolved." R e s t  c. X o r f g a q e  Co.,  12s  
S. C., 331; C'7rr.1-ic 1 % .  X i n i n g  Co. ,  157 S. C., 209. See, also, thorough 
cliscussion of this vhole matter by 1ValX,er. J., in P a g e  v. , l f r D o d d ,  
159 N. C., 41, ef seq.; T e m p l e  v. La B e r g e ,  154 S. C., 253. 

On the nliolc record, u e  can find 
S o  error. 
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(Filed 3 October, 1923.) 

1. Wills-Caveat-Statutes-Limitation of Actions--Married Women. 
Since the enactment of later statutes fully emancipating a fente covert 

from her disabilities, the provisions of C. S., sec. 4168 barring the right 
to caveat a will after seven years, with certain exceptions, apply equally 
to her. C. S., sec. 454. and chapter 13, Laws of 1913. 

2. Wills-Caveat-Outstanding Life Estates-I~imitation of Actions- 
Statutes. 

One who is authorized by law to caveat a will is not required to await 
the falling-in of an outstanding life estate, and such time is not excluded 
from the computation of period limited in \~hich  a ca17eat to a will may 
be filed. C. S., see. 4158. 

APPEAL by caveators from G r a d y ,  J . ,  at  May Term, 1923, of PITT. 
T h e  court found the  following facts:  On 27 June ,  1893, Z. 1'. With- 

erington died, domiciled in  P i t t  County, N. C., and cln 13  July,  1893, 
there was admitted to probate by the clerk of the Superior Court of 
P i t t  a paper-writing purpor t i i~g  to be his last will a i ~ d  testament. 

Zebbie ddams, the caveator, is the only child of said Witherington. 
She  was born 2 July,  1803, six days after the death of her father, and 
intermarried with her co-careator, J .  Q. Adams, on 14  January,  1914. 

Said Zebbie Adanis and her husband, on 19 Januzry ,  1920, filed a 
caveat to the paper-writing in  controversy in the office of the clerk of 
the Superior Court of P i t t ,  and the propounders answered and pleaded 
the statute of liniitntions. Upon the foregoing facts the conrt was of 
the opinion that  the careators Jvere barred by the  statute of limitations, 
and granted the inotioii to dismiss the saiw, and the careators appealed. 

F.  Cr. J a m e s  LC. So11 a r d  J u l i u s  B r o w n  for caveatom.  
F .  ('. I I a d i n g  a n d  SX,ir~rzer S. T.T'her!liee for proponr~dem.  

CLARK, C. J. C. S., 4158, providrs: "At the time of application for 
probate of any will, and the probate thereof i11 common form, or a t  ally 
time n-itliin seven years thereafter, any person entitled under such will 
or interestrd ill tlir estate may appear in person or by attorney before 
the clerk of tlic Superior Court, and enter a caveat to the probate of 
such will: I'~.o/*idecl, that  if any persou entitled to file a careat be 
witliiri the age of 21 gcnrs, or a married woman, or ins-uie, or in prison, 
thrn such pcrson may file R caveat n-ithill thrce yrnrs : i f t ~ r  tlir removal 
of such disability." 

Pr ior  to the Constitutioii of 1868, on~iiig to tlic fact tliat n wife could 
not bring any action, slic n-as under disability all the t imr  during which 
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she mas under coverture. I n  1899 the futility of the disability of a 
married woman, notwithstanding she was entitled to sue in  her own 
name, by the suspension of the statute of limitations in her favor, 
became apparent, and by chapter 98, L a m  1899, all disabilities of mar- 
ried women, under the statute of limitations, mere stricken out. 

I n  r e  Beauchamp, 146 K. C., 254, the testator died in August, 1863, 
and his will n7as probated in September of that  year. On 17 Sep- 
tember, 1903, one of the heirs of Beauchamp joined by her husband 
filed her caveat. I n  that  case the caveator was a married woman a t  the 
time the will mas probated in  1863, and was also married when the  case 
Tias tried. This  Court held: "While the next of kin and heirs a t  law 
have the right to require probate in solemn form, this right may be 
forfeited, either by acquiescence or unreasonable delay, after notice of 
probate." A m s t r o n g  T .  B a k e r ,  31 S. C., 114;  E t l ~ e r i d g e  v. C o r p r e w ,  
48 N .  C., 18. I n  that  case i t  was held that  while the petitioner a t  all 
times had been a f eme  t o c e r t  and could haye brought her suit without 
joining her husband, still until chapter 862, Lams 1907 (C. S., 4158, 
suyra)  there was no statute of limitations as to the time in  which a 
careat must be filed, but it was settled l a v  that  the right to careat was 
forfeited by unreasonable delay. 

I n  r e  Ba teman ' s  W i l l ,  168 X. C., 233, the Court said that  prior to 
Rev. (1907), see. 3135 (now C. S., 4158), a t  which time the seven- 
years limitation upon caveat was enacted, there had been no fixed period 
of statute of limitations, hut that  it had been for a long time recognized 
in  this S ta te  that  the right to careat a will proren in  common form 
might be lost by lapse of time. T o  same purport, I n  r e  D u p r e e ,  163 
N .  C., 259. 

C. S., 4158, which fixes the statute of limitations a t  seven years in 
which a d l  could be caveated, had a proviso that  if any person entitled 
to file a caveat be within the  age of 21 years or a married woman, such 
person may file a cal-eat within three years after the remora1 of dis- 
ability. I f  this was meant as a restoration of married women to dis- 
ability i n  this particular, i t  mas possibly and, indeed, probably, an 
inadrertence; but if so, i t  n-as soon again corrected by tllc Martin Act 
in 1911, now C. S., 434, slid chapter 13, Laws 1913, which gave her the  
fullest and most untrammeled power to bring actions even against her 
husband and in all cases ~i-hatever. This  was upheld by this Court in 
Crozccll 73. Croiclell, 180 S. C., 516, and in other cases since. 

I n  no view of the matter is a married wonistn the defendant in this 
case. She  is  the actor, the plaintiff, and the statute of 1911, now C. S., 
4.54 (I), provides that  she map sue, and sue alone, when the action con- 
cerns her separate property. This  proceeding concerns her separate 
l,ropcrty, and it is unneccssary even that her husband should have heen 
joined. 
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111 this case there was a disability only from 14 Janua ry  to 14 July.  
The  Martin , k t  hariilg r e m o ~ e d  all disability of core~*ture since 1911, 
therefore allowing the carcator three years after attaining her majority, 
she> should h a r e  cawated the will i n  Ju ly ,  1917. She  did not institute 
this proceeding until 19 January ,  1920, and, as Judge Hoke said, In 
ye Johnson, 182 27. C., 527, '(C. S., 4158, operates as a complete and 
conclusive bar to the maintenance of this careat, i t  appearing by the  
admitted facts tha t  the probate in  common form was had before the 
clerk in  1907, and since that  time, tlie careator being under no disability 
and has done nothing to challenge or in ally way question the validity 
of the will or probate thereof until 1919." 

"Coverture is not now a defense in  bar of the running of the  statute 
of limitations, since 13 February,  1899." C'arter v .  Reaves, 167 N .  C., 
132. As a disability i t  has been entirely destroyed by statute and no 
longer exists as a bar to any statute of limitations. 

"The coverture of the plaintiff will not a ra i l  her. C. S., 408." But-  
ler v. Bell, 181 N. C., 91;  Graves v. I Io~card ,  159 K. C., 504. 

T h e  case cited by the appellants, of Campbell v .  Crafer,  95 N.  C., 
156, is not applicable. Tha t  was an action in  ejectm.nt and tried in  
1905, before either the act of 1907 or 1911 and 1913 completed the 
emancipation of married women by destroying all clisabilitp in the 
bringing of actions of any kind. 

The  other contentions of the careator cannot be considered on a careat. 
The  careator did not h a r e  to  wait unti l  tht. life estate fell in to file the 
careat. I f  the caveator was bringing an  action of ejectment, i t  might 
be said that  the cause of action did not accrue unti l  .he death of the 
lifc tenant, but that  consideration does not arai l  as to the right to caveat 
thc will. 

-1ffirmecl. 

T. T.  BARTtETT a m  W~rr.  ISTTREI.I.4 RARRETT, r. D. C. BARSES, TRUS- 
TEE : TI'. R. RARRETT. ASD SCARBOROUGH BARRETT. 

(Filed 3 October, 1023.) 

Actions - Mortgages - Trusts - Parties - Sales - Surplus-- Judgment 
C r ~ l i t o r s - S ~ t u t e ~ c ~ 4 p p e a l  and Error. 
d trustee having a surplus in his hands after the sale of land under a 

conreyance to secure money loaned thereunder, who is affected with 
notice by docketing of judgments against the trustor, or the one who 
otherwise is entitled to receive it, under the provisions of C. S., sec. 614, 
may not pa!: the same to tlie trustor without incurrinc liability; and in 
an action brought for that purpose the jutlgment creditors are necessary 
pnrtirs, and a final judqmnit therein e11terf.d without Iheni is rererqible 
error. 
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A l ~ ' ~ ' h i ~  1)y d c f ~ ~ ~ d a i ~ t  Barnes, trustee, from Daniels, J., at  April 
Ter111, 1923, of HERTFORD. 

This is a civil action. The followiilg facts a re  set forth in statement 
of case on appeal : 

"-1 deed froiil W. R. Barret t  and n i f e  to T. T. Barrett,  dated 1 Janu-  
ary, 1910. 

''-1 deed of trust from T. T .  Barret t  and u i fe ,  Eurclia Barrett,  to 
D. C. Barnes, trustee, on the lands described i11 the  complaint, securing 
the indebtedness of $5,000 of T. T. 13arrett to Louisa W. arid H. 0. 
Brown, dated 1 J a ~ ~ u a r y ,  1010. 

"A contract for the sale of the land described in the  complaint be- 
tween T. T. Barret t  and his nife,  Eurelia, and TIT. R. Barrett,  dated 
5 January,  1921 (marked 'Exhibit C'). 

"It was atirnitted that under tlie aforesaid deed of trust securing tlie 
indebtedness due to Louise W. Brown and H. 0. Brown, D. C. Barnes, 
the trustee therrin, duly and lawfully sold the lands described in  the 
complaint 25 Narcli, 1922, and made a conveyance thereof to Scarboro 
Barrett,  the purchascr at such sale, and from the proceeds of said sale 
the trustee, after paying the costs and expenses thereof, paid the indebt- 
edness secured by thc deed of trust aforesaid in  faror  of Louise W. and 
H. 0. Bron.11, tlie said deed of trust being the first deed of trust on said 
land, and also paiil from the proceeds of said sale the  indebtedness 
sfcured by a secorid deed of trust on said laud, which sccond deed of 
trust is the one set out i n  the complaint and referred to in the contract 
of said 5 January ,  1021, and after paying the said deeds of trust and 
expenrcs, costs and expcnses of sale, the said trustee has a residue in  
his hands of $1,122.09, or thereabouts, arising from said sale. 

' ( I t  n-as further admitted that  the said trustee has and had actual 
notice and knowledge of the following judgments, duly docketed and 
indexed according to law in the Superior Court of IIcrtford County, i n  
the office of the clerk thereof. against T. T. Barrett,  none of which 
judgineuts have been paid, and demand for payment of which had been 
made on said trustee by the judgment creditors, but no action had been 
instituted against said trustee by any of said creditors. 

"E. W. Wliitley r. T. T. Barret t  for $626.12, principal, duly docketed 
and indexed on 11 April, 1921 ; 

"Hertford Xercantile Company I-. T. T. Barrett,  for $366.72, princi- 
pal sum, duly docketed and indexed on I1 l p r i l ,  1921 ; 

"F. S. Royster Guano Company \.. T. T. Barrett,  for $738.25, princi- 
pal sum, duly docketetl and iiltlexed ou 11 April, 1921; and 

"G. C. Picot v. T. T. Barret t ,  for  $76.94, principal sum, duly docketed 
and iudexed on 26 April, 1921." 

The deed and deeds of trust arc not fully set out, as it is not essential. 



156 I N  T H E  SUPREME COURT. [l86 

Other facts necessary for decision of the case are:  
On 1 January, 1919, the defendant W. R. Barrett and his wife, Lala 

J. Barrett, conveyed to the plaintie T. T.  Barrett a tract of about 300 
acres of land in Hertford County; the consideration was $10,000. 

On 1 January, 1919, the same day the deed was mad., T.  T.  Barrett 
and his wife, Eurelia Barrett, gave (1) a deed in trust on the identical 
land to D. C. Barnes, trustee for Louise W. Brovn and H. 0. Brown, for 
$5,000, to secure two notes, $4,000, to Louise W. Brown, and $1,000 to 
H. 0. Brown, to be due 20 January, 1920, interest f r x n  date; (2) a 
deed in trust on the identical land to D. C. Barnes, trustee for W. R. 
Barrett, for $5,000, balance due on the purchase money to secure fire 
notes for $1,000 each, first $1,000, payable 1 January, 1920, and $1,000 
on 1 January each year for four years. The deed and deeds in trust 
were duly recorded in the register of deeds' office for Hertford County 
about the time that they were made. The deed in trust to secure the 
Brown notes ($5,000) being a first deed in  trust on the land, and the 
deed in trust to secure the $5,000 notes to W. R. Barrett being a second 
deed in trust. 

It appears from the complaint and in the answer that T.  T. Barrett 
paid W. R. Barrett the first of the five $1,000 notes at its maturity on 
1 January, 1920. 

'(Exhibit C," set out in the case agreed, is as follows: 

Consideration, $8,500. 

Place is to be free of incumbrance, except the D. C Barnes paper; 
W. R. Barrett is to return all T. T. Barrett notes. 

,Igreement: T. T.  Barrett and W. R. Barrett. 
TV. R. Barrett is to assume D. C. Barnes paper, with no back interest; 

$5,000 note; $3,500 is to be paid as follows: $1,000 down in cash on 
delivery of deed, and an interest claim to the amount of $240 now due, 
making a total of $1,240, balance in one and two years; notes of equal 
parts ($1,130 each). 

I t  is further agreed that T .  T. Barrett is to have all the tenable land 
free of clmrge for the year 1921, b e t x ~ e n  the main ditch running across 
the farm and the county road. 

I t  is further agreed that a certain deed or contract made by W. R. 
Barrett on or about 1 January, 1019, in vllich it is stipulated that the 
said T.  T. Barrett releases his right and title as an heir to the said 
W. R. Barrett, shall be null and ~ o i d  and noneffective; that the said 
T. T. l3arrctt is to share equal ~vitli all other heirs of the estate of the 
snit1 TIT. R. Barrett. 
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F i r e  rolls fence mire and two rolls barbed wire is  excepted in the 
abol-c deal. 

(Marginal  notes 011 paper as follows: Register of deedsPuPaper to 
be dated 5 January ,  1021. T h e  $240 is the cash consideration, receipt 
of ~17hicli is aclmowledged.") 
T. T.  Barret t  is to pay interest on D. C. Barnes paper to date." 
(Ackno~rledged, probated and recorded.) 

T a ~ o  T .  BARRETT. [Seal] 
ETRELIA BARRETT. [Seal] 
'TV. R. B ~ R R E T T .  [Seal] 

TTituess : J. C. T ~ T L O R .  

This  agreement was, about the time i t  was made, 5 January ,  1021, 
duly recorded in  the rcgiitcr of deeds' office for Hertford County. 

T .  T .  Barret t  alleges that  on 1S January ,  1921, also on 12 February, 
1921, in coinpliance with liis agrecnient, he had prepared a deed to the 
land and tendered it to T. R. Barrett,  who refused to accept it mld to 
carry out his par t  of the agreement. H e  further alleges, "I (10 now 
hereby tender to  said W. R. Barret t  and deposit tlle said deed in this 
court as a continued tender." 

D. C. Barnes, trustee for Louise TV. Brown and H. 0. Brown, duly 
and Ia~rful ly  sold the land set forth in the deed in trust on 25 Alarch, 
1922, and i t  was purchased by Scarborough Barrett.  The  before-men- 
tioned drcd, deeds in trust, and the  agrcenlent to repurchase made be- 
tween W. R. Barret t  and T .  T.  Barrett,  were duly recorded in the reg- 
ister of deeds' office of Hertford County about the time they were made 
and before judgmeuts against T. T .  Barret t  hereinbefore mentioned. 

R. C. B5-idger and  L loyd  J .  Lazcrence for p l a i n t i f s .  
TT'inston d X a t t h e u l s  and  S t a n l e y  IT7inborne for clcfcndailfs Barre t f s .  
C. E. J f i d y e t t e  for D. C .  Barnes ,  t rus tee .  

C L A R K ~ O K ,  J. T h e  only exception and assignment of error is made 
by n. C. Barnes, trustcc, and that  is to  the judgment s t t  out i n  thc 
record. The jutlgmeiit of the court below was consented to by all the 
parties to the suit, escept D. C. Barnes, trustee. The  objection by him 
is to the order of the court in regard to the fund in his hands as trustee, 
$1,123.09, or thereabouts, arising from the sale of the land:  "It  is  
adjudged that  TV. R.  Barret t  is tlie on7ner of, and entitled to, tlle entire 
sunl of money, and ercry part  thereof, in the hands of tlie said trustee, 
arising from the sale of the land described in the complaint," etc. 

From the rritlence it will be seen that  this fund was a surplus arising 
from the sale of about 300 acres of land of T. T. Barrett,  sold by D. C. 
Barnes as trustee. There was sufficient funds to settle the notes secured 
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by two deeds in  trust. D. C. Barnes, trustee, sold the land on 25 March, 
1922. T h e  judgments were obtained against T .  T. Barret t ,  as  will 
appear i n  the case agreed, i n  April,  1921, and the trustee had actual 
notice of the  judgments, and demand has been made on him by the 
judgment creditors to pay these judgments. 

"Upon filing a judgnlent roll upon a judginent affecting the title of 
real property, or directing, i n  whole or in part, the p:Lyment of money, 
it shnll bc docketed oil the judgnient docket of the Supwior Court of the 
county where the judgment roll \\-as filed, and may b- docketed on the  
judgment docket of the Superior Court of any other county upon the  
filing with the  clerk thereof a transcript of the  origilial docket, and is 
a lien 011 the real property, i n  the county where the same is  docketed, of 
every person against whom any such judgment is rendered, and which 
he has a t  the t ime of the docketing thereof in the county in  which such 
real property is situated, or which he  acquires a t  any t ime thereafter, 
for ten years from the date of the rendition of the judgment. Bu t  the 
time during which the party recovering or owning such judgment shall 
be, or shall have been, restrained from proceeding thereon by a n  order 
of injunction, or other order, or by the b p e r a t i o i  of ~ n y  appeal, or by 
a statutory prohibition, does not constitute any part  of the ten years 
aforesaid as  against the defendant i n  such judgment, or the party ob- 
taining such orders or making such appeal, or any otl er person who is 
not a purchaser, creditor or mortgagee in good faith.'' C. S., see. 614. 

"A mortgagee who sells under the mortgage is not liable to a subse- 
quent mortgagee or judgment creditor for the s u r p l x  unless he  has  
acfual notice fhereof." (I tal ics ours.) Sorman v. flal7sey, 132 N.  C., 6. 

",I sale of land under a n  execution on :i junior judgment passes the 
title to the purchaser encumbered with the lien of prior docketed judg- 
mcnts; but where the  sale is made upon execution on the senior judg- 
ment the title passes to the purchaser unencumbered; and the lien of 
any junior docketed judgments is transferred to the fund arising from 
the sale; and it is the duty  of the officer n ~ a k i n g  the sale to apply i t  to 
the satisfaction of the several judgments in the order (sf their priority, 
~vhether he  has executions in his hands or not." Ganzbdl c. TTrilco~, 
111 N. C., 42. 

Clark, C. J., i n  Gammon 7;. Johnson, 126 h'. C., 64, says : "In general, 
a11 encumbrances, whether prior or subsequent encunlbrances, as well 
as the mortgagor, should be kart ies to a proceeding for foreclosure, and 
judgment creditom as tc9ell as mortgagees." (Italics ours.) Jones 7;. 

Williams, 1 5 5  N .  C. ,  179, is not i n  conflict under the fac t s  in this case. 
As the case goes back to the Superior Court to make the judgment 

creditors parties, the numerous cases cited in  plaintiffs' brief will not 
now be considered. 
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F o r  a complete determination of the rights of the litigants in this 
cause, the judgment creditors should be made parties to this suit, 01- 

voluntarily coine i11 and make themselves parties. This must be done, 
to the end tha t  their rights, if they have any, under the facts in this 
case, may be safeguarded and asserted arid a proper application of the 
surplus be adjudged. O u t l a x  2.. Outlazc, 184 N. C., at 11. 259. Tllc 
consent judgment is  modified to this extent. 

Xodified and affirmed. 

(Filed 2 October. 1923.) 

Taxation-d~~to~~~obile~-License Tax-Statutes-Interpretation. 

A manufacturer of both automobilcs aild auto trucks is required by 
the rerenue laws of 1923 to pay a srgnrate licei~se tax for the manufnc- 
ture and sale of each in this State, the intent of the Legislature appear- 
ing by this later act to alneild tlie lx\vs of 1921 in this respect, ~rhich 
required one tax of $300 or~ly from such manufacturer of both, the later 
statute requiring the Co~nmissiollt~r of Revenue to collt~ct $300 for the 
llrivilege of engaging in the busint~sh. either of scllli~lg anto~nobiles or auto 
truclis, x scl~arate t ; ~ s  0x1 each, t11011gh bo th  be manufactured by the same 
concern. 

1 1 ~ ~ ~ ~ ~  by defendants from Harding ,  J., at  chambers, in Charlotte, 
on 19 July,  1923. 

The  representing many, of the agents, dealers and salesmen 
of autornobiles in this State, seek by this action to obtain the construc- 
tion of section 78 ,  chapter -1 ( the  revenue law),  L a m  1923, i n  regard 
to the license tax for dealers in automobiles and auto trucks. 

Froni the construction placed by the court below upon the scction ill 
question, which Tms presented upon a case agreed, the defendmts 
appealed. 

C'. A. Cochrnn and Johrl M. Robinson for p lu in t i f s .  
A t t o r n ~ y - G e n e r a l  and Assistant Attorney-General for defendants 

CLARK, C. J. I'ractically the sole question presented to the Court on 
this appeal is whether section 78, cllapter 4 of Rerenue Act of 1923, as 
recast by the General Alssernbly of 1923, requires the Sta te  Commis- 
sioner of Revenue to collect from the  hanufacturer  or dealer engaged 
in the business of selling automobilm or auto trucks in this State a 
license tax of $500 for tlie busiuess of selling automobiles and also a 
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license tax of $500 for the business of selling auto trucks, when both 
automobile and truck are made by the same nianufaclurer. The court 
found as a fact that prior to 1 July, 1923, the Stai,e Treasurer, the 
official then having charge of this automobile sales tax, had collected 
only a single license tax of $500 when the automobile and auto truck 
wpre manufactured and sold by the same factory. 

The Conlmissioner of Revenue and other defendants in this case con- 
tend that the amendment made to section 78 by the General Assembly 
of 1923, properly interpreted, not only authorized, hut required, the 
Commissioner of Revenue to collect $500 for the privdege of engaging 
in the business of selling the automobile of any factory, and also $500 
for engaging in selling automobile trucks in  the State, though also 
nlanufactured by the same concern. 

Section 78, Laws 1923, provides that every manufacturer of "each 
and eyery make or brand of automobile or auto truck engaged in the 
business of selling the same in this State," etc., '(shall pay to the State 
Commissioner of Revenue the tax of $500 and obtain $1 license for con- 
ducting the same"; and adds, "the $500 license tax herein imposed shall 
be for each class or style of machine offered for sale." 

The act of 1921 provided simply that '(every manufacturer of auto- 
mobiles engaged in the business of selling the same in this State," etc., 
"shall pay to the State Treasurer a tax of $500." 

By a comparison of section 72 of the act of 1921 with section 78 of 
the act of 1923 it will be seen that the amendment consists of this: the 
latter act (1923) provides that the manufacturer of "each and every 
make or brand of automobile o r  auto truclt. engaged in the business of 
selling the same in this State," etc., "shall pay a tar: of $500"; and 
adds, "the $500 license tax herein imposed shall be for every "class" 
or "style" of machine offered for sale"; whereas section 72 of the act of 
1921 merely provided : "Every manufacturer of automobiles engaged 
in the business of selling the same in this State," etc., "shall pay a tax 
of $500." 

The first line of section 72, Laws 1921, imposing a lax of this kind, 
reads: '(Every manufacturer of automobiles," whereas 3ectiba 78 of the 
act of 1923 requires the Commissioner of Revenue to collect the license 
tax of $500 on each make or brand of automobiles and every make or 
brand of automobile trucks. To construe the act of 1923 to mean no 
more than the act of 1921, before the amendment, woulcl eliminate from 
the act of 1923 the additional words put therein-each and every make 
or brand "of automobile trucks." I t  voultl seem, ther.fore, clear that 
the Legislature had a definite add fixed purpose in using the additional 
words, and makes taxable the dealer in automobile trucks, independent 
of the fact whether or not he is also dealing in automobiles. 
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ri i t ler  the act of 1921 the dealer ill auto trucks, if he was also dealing 
in automobiles, paid but one tax  of $500 for carrying on the busiiless in 
both. LTnder the act of 1923, as we iinderstand it, there is  now required 
a separate tax on each of tlicsc businesses. T h e  tax of $500 is placed 
oil tlic "hnsiness of sellilig auto trucks," irrtepectire whether or  not tlie 
same maiiufarturrr is selling auton~obiles. 

The  records of the Ilepartment of R e ~ e m i e  sliow that  under the act 
of 1921 there \\-?re 112 brands of passenger automobiles sold in  the 
State, and thcre were S2 factories selling automobile trucks. Of these 
q2, there viere 19 selling both passeilgcr automobiles and auto trucks of 
the same name. These, under tlie act of 1921, paid only one tax each 
of $500 for the busilie~s of sclliug both automobiles and auto trucks. 

The  act of 1923, by the  additional ~i-ords used, h a r e  taxed these 19  
mailufacturers with $500 each for dealing in automobiles, and an addi- 
tion of $500 each for dealing in auto trucks, though produced by the 
salne manufacturer. B y  the addition of the words abore cited, the State 
v i l l  now r e c e i ~ e  $9,500 deri7-ed by the State from requiring all manu- 
facturers dealing in auto trucks to pay the $300, because these are not 
i l o ~  exempted, as under the former construction put upon the act, if 
iiianufacturer dealt also in automobiles. 

The  General Assembly evidently did riot see why, of the 82 dealers in 
auto trucks, 19 of them should be exempted from taxation on such busi- 
ness when their 67 competitors n-ere paying a tax of $500 each on the 
same business of selling trucks. T h e  statute of 1923 provides that  the  
dealers in trucks should all pap  a tax of $500 each on the business. 
TTliy should the 19  be exempted from taxation on selling trucks because 
they also sell automobiles? 

The  question was entirely one for the legislative discretion, and the  
use of the additional 11-ords placing a. tax upon all manufacturers deal- 
ing in  automobiles "or auto trucks" ?as clearly intended to attain some 
purpose, and there could be none but that  of requiring all dealers in 
auto trucks to pay a tax  upon the business of dealing in  auto trucks 
~vithout exempting their 19 competitors who were forrner1;y exempted 
(under the construction then formerly placed on the  act) from paying 
snch tax because they also dealt i n  automobiles. 

As we understand' the amendment made by the General L4ssembly of 
1923, the Commissioiier of Revenue is required to  collect $500 for the  
privilege of engaging in the business of selling automobiles in the State, 
and also $500 upon the busintss of selling auto trucks in the State. 
Each must pay $500 for selling, without any exemption. 

It is  interesting to note the  enormous increase in the business of deal- 
ing in automobiles i n  Nor th  Carolina in the past three years. I n  
1919-20, 112,159 automobiles were licensed in  this State, and 10,860 
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trucks; in 1920-21, 133,864 autonlobiles and 14,063 trucks; in 1921-32, 
147,490 automobiles and 15,464 trucks; ill 1922-23, 187.300 automobiles 
a d  21,100 trucks; and over 200,000 have already been licensed for 
1923-24. 

011 the above, under the former acts before the amendillelit of 1923, 
tlicre IT-as no tax levied for dealing in trucks as a separai,e and independ- 
ent business from dealing in automobiles, thougli there were 67 dealers 
in truclrs alone, 93 dealers i11 autonlobiles alone, each of which 160 paid 
$500 tax, and only 19 v-110 dealt in trucks and auton~obiles manufac- 
tured by the same concerns. The Lcgislature, evidently thinking that 
this was an unjust discrimination in favor of the 19, as against their 
competitors selling automobiles or trucks alone, made the a b o ~ e  amend- 
ment, under which all dealers in auto trucks are required to pay the 
same tax on that business without any exenlption should they also deal 
in automobiles. 

The statute clearly intends that only the person paying the $500 
liccnse tax is entitled to hare a certified duplicate i s s ~ e d  to his agent 
upon the payment of $500. The payment of this $500 for the ~11ole 
Stnte corers all automobiles, or all auto trucks, but not both, manufac- 
tlwcd by the same factory under the same name, irrespective of the 
peculiar style of the automobiles or of the truck. The only difference 
made by the amendment is that the manufacturers of all trucks by any 
concern pay a license tax, and all brands or all makes of automobiles, 
of d n t e v e r  style, from the same factory, pay the $500 license tax, ~vith- 
out any esen~ption because the factory happens to be engaged in the 
business of selling both trucks and automobiles. 

When the manufacturer fixes a price at  which he sells an automobile 
to the dealer in this State, requiring him to pay the price, and fixes 
the price at  which the State dealer may charge for the machine, his 
control over the matter ceases. The manufacturer, unless lie pays the 
$500 license himself, has notliing to do with the selection of the agents 
to \rhoin are issued certified duplicates. 

Section 95 of the statute provides: "So officer required to issue 
license under this act shall have authority to issue a duplicate of any 
license unless expressly authorized to do so by this chapter, but each 
person, firm, or corporation shall be required to take out a separate 
license for each agent." According to the express terms of section 78, 
these agents ~ v h o  have duplicate licenses arc: authorized to sell only the 
car or truck of the factory in  the duplicate license, and the Commis- 
sioner of Revenue is not authorized to issue duplicate license for the 
sale of more than one brand or make or trade name of a car-i. e. ,  it 
must be from the same manufacturer or factory. 

Reversed. 
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GEORGE R. JIcSEILL v. T O W S  O F  WHITI.2YILI.E. 

(Piled 3 October. 1023.) 

Titxz~tion - Municipal Corporations - Cities and Towns - Sewerage - 
Necessary Expense. 

A sewerage system, being necessarily used by a municipal eorl>oration 
ill connection with its water system, required for the l ~ c ~ ~ l t h  of its citi- 
zens, is a necessary expense \vithin the illtent and meaning of the Con- 
stitution, 311d does not require for thc validity of bonds issued for that 
guqIose an approval by the vote of the electors ; ant1 the statute of 1!$23. 
authorizing ail alternate method of finai~cins all inst:illation of selverage. 
does not take away tlle po\ver conferred by the general in~nicil)al statute: 
arid the amount of a bonded indel~tedi~ess for this purpose nlnr be de- 
ducted from the gross debt of thc municipality in computing its ilet in- 
debtedness. 

_IPPEAL by plaintiff from C'ranmer, J., at chambers, 14  September, 
1963. 

This is a case agreed, in a controrersy submitteil n-ithout action. The  
plaiutiff is a resirleiit and taxpayer of the town of TVliiterille, this State, 
and the defendant is a municipal corporation. The State Board of 
Health has made a surrey of the to~vn  of Whiterille aiid on the inaliner 
of disposing of the sewage in  said t0n.n. I t  has condemned the same, 
m d  suggests and adrises that  an  up-to-(late sewerage qystenl he installed 
in said t o ~ m ,  and that  it is necessary for the preserration of the health 
of the public. 

The  defendant is now engaged in  iilstalliug a water system, which 
will be ready for use a t  an early day, and has been advised by the State 
Board of Health that it will be a menace to the  public health if tlle said 
systern is put in general operation before the senerage system has been 
installed. T h e  defendant proposcs to begin the construction of a sener- 
age system a t  an  early day, and, for thc purpose of paying for the same, 
intends to issue bonds in  the sum of $73,000 under and by virtue of 
authority conferred by the Xunicipal  Fillanre Act, chapter 106, L a m  
Extra  Session 1921. 

I t  is agreed that  the net indebtedness of the defendant is $105,500, 
and that  the assessd raluatiori for the property in said town for t h ~  
year 1922 was $1,489,232, and that  if t h r  defendant is not alloncd to 
deduct the bonds hereinbefore referred to, the net indebtedness of the 
town will exceed 8 per cent of the assessed valuation of tlle property of 
said town. 

The  Court, Crawmer, J. ,  held tha t  the defendant, in computing its net 
indebtedness, is entitled to  include i n  the deduction from its gross in- 
debtedness the aforesaid proposed new issue of $75,000 for bonds to be 
issued for sewerage purposes. Appeal by plaintiff. 
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11. L. Lyon for plaintiff. 
,If. H. Schulken f o r  defendant. 

CLARK. C. J. I t  has been held in this Court on nu:merous occasions 
that water and sewerage bonds are for a nclcessary expense, and as such 
can be issued without the approval of the roters. Sz~'indel1 v. Belhare)z, 
173 K. C., 1. This principle has not been changed by chapter 106, 
Extra Session 1981. I t  is true that section 2943 of said chapter does not 
specifically mention semerage bonds in  naming the deductions to be con- 
sidered in arriving at  the net indebtedness of a m~nicip~al i ty;  but it does 
include in said section 2943 (b)  in  "the deductions tl3 be made from 
gross debt in computing net debt," among the i t e m  (subsection 5 ) ,  on 
142: "The amount of bonded debt included in the gross debt incurred " 
or to be incurred for water, gas, electric light or power purposes or two 
or more of the said purposes." We are of opinion tha,; a water system 
for a city or town is incomplete without the means of taking care of the 
waste and to carry away the water after the same has bi3en used. When 
it is said that a town has a water system, we understancl, of course, that 
it is coupled with a sexerage system as an integral part thereof. The 
General Sssembly, when it enacted the Municipal Fir~ance Act, could 
not h a ~ e  intended to leave out so important a part of a to~vn water sys- 
tem as the sewerage, which takes care of thti waste. 

We think his Honor was correct in holding that in estimating the - u 

percentage of iiidebtedness which a town is entitled to incur, which is 
reached by deducting from its gross debt the indebtedness incurred or 
to be incurred for a water system, properly included ther.ein a reasonable 
and just amount of bonded indebtedness for the sewerage system as a 
part thereof. 

TVe do not think that the fact that the General Assembly has by 
chapter 166, Laws 1033, authorized an alternative nletliod of financing 
an installation of sewerage ill any wise militates against the plan the 
tolvn has adopted. The act of 1923, while giving towns the privilege 
of adopting a different system, does not deprive them of the power to 
proceed in the manner which its authorities in this case have seen fit 
to adopt. Indeed, the act is careful to proride that it shall not repeal 
any other method or proceedings that has been authorized or adopted 
for providing semerage. 

I t  is not claimed before us that $75,000 is not a rea5,onable and just 
allotment for that purpose. The judgment of the court below is 

Affirmed. 
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REEL BROTHERS v. X. B. LEE ASD X. TI7. HARDISON. 

(Filed 3 October. 1923.) 

Bills and Notes - Segotiable Instruments - Endorser - Principal and 
Surety-Evidence-Questions for Jury. 

Where the plaintiff has lmid a note he had discounted a t  the bank, 
n-hich was made by the defendant. with his codefendant as endorser, and 
sues thereon : Held, ul~on the evidence in this case, it  n as for the jury to 
determine whether the one defendant was a cosurety of the other, and i t  
was error in the Supcrior Court judge to sustain a motion as of nonsuit. 

APPEAL by plaintiffs from G m d g ,  J., at Spr ing  Term, 1923, of 
P a a r ~ ~ c o .  

This is an  action for the recovery of $454.09 and interest from the 
defendant Hardison and his codefendant, Lee, the latter being insolvent. 

On  19 June ,  1920, the defendant Hardison and the  plaintiff firm 
endorsed the  note for $1,500, due a t  the Bank of Pamlico 1 Xovember, 
1920. On  3 Xay ,  1920, for  the accommodation of the defendant, Lee, 
plaintiff Rcel Brothers endorsed another note for $500, payable to the 
said Bank of Panllico on 3 November, 1920. As surety for the endorse- 
ment of said note, the defendant Lee executed and endorsed to plaintiff 
an  agricultural lien on 19 Julie, 1920, on 130 acres of cotton, to be 
raised on defendant Lee's land that  year. The  said lien was properly 
probated and recorded in Pamlico, 20 June, 1920. 

Upon failure of the defendant Hardison or his codefendant Lee to 
pay any par t  of the  said $1,500 note a t  maturity, and upon refusal of 
tlie defendant Hardison to do so, plaintiff was compelled to pay said 
note. Payment of the $500 note was also refusrd by the defelidant Lee, 
and, upon deniancl of tlie pagee, plaintiff 71-as forced to pay said note. 
Lee raised d u r i ~ ~ g  said year 75 bales of cotton, and 1111 to 1 S o ~ w n b e r  
had refused to tu rn  over any of said cotton to the plaintiff upon said 
agricultural lien. 

Cpo11 inforination, plaintiff alleges that  there  as a conspiracy be- 
tween Hardison and Lee to run  off and rlispose of said cotton, i rdud ing  
the entire crop of 73 bales, and defeat plaintiff from collecting ally part 
of the $2,000 paid to the bank by plajntiff, and also the large store 
account advances niade by them to the defenclmlt Lee. Upon a demand 
by plaintiff to the defendant Lee that  lie t u rn  over to  h im sufficient 
cotton to pay the $2,000 banking debt, Lee requested to be allo~ved to 
retain a par t  of the cotton until lie could h a w  more cotton marked, and 
plaintiff accepted 1 6  bales, ~vlii~11 v7ere sold for $1,407.50, and later 
secured two other bales, TJ-hicll sold for $19G; these items b ~ i n g  credited 
on Lee's account. Lee t1ierenftc.r refncetl to makc ally further deli\ erg 
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of cotton, hut turned eyer the same to his codefendant, Hardison. On 
2 1  June ,  1021, plaintiff procured a warrant of attachment against the 
cotton broker n-110 v a s  holding s i s  bales of defendant's cotton, and 
later, by agreement of the parties, said six hales were sold and the pro- 
ceed~,  $565.82, was paid into court. 

.It Spring Term, 1033, i t  appearing to the court tha t  the $1,500 note 
sued on was endorsed by the defendant Hardison, as wen as by the  
plaintiff, and tha t  the  plaintiff had accepted 16  bales of cotton from 
the defendant Lee, the court, a t  the conclusion of the evidence, sustained 
a motion of nonsuit as to Hardison, and further directed tha t  the pro- 
ceeds of the six bales, $565.82, ~ d i i c h  had been paid into court, should 
also be paid orer to said Harclison. Appeal by plaintiff. 

2. 17. Razcls for p l a i n t i f s .  
F.  C.  B ~ i n s o l ~  and X o o r e  R. Dun?& for defendants .  

CLARK, C. J. Cpon the eridence that  the defendant Hardison was 
e~ldorser .of the $1,500 note which had later been endorsed by the plain- 
tiffs to the bank, and the eridence that  the  account in the agricultural 
lien, and the  store account held by  the plaintiff againsi; said Lee, and 
the $500 note of Lee, which  as also in  evidence, the issue should ha re  
been submitted to  the  jury whether the defendant Hardison was a 
cosurety x i t h  Lee to the plaintiff, and the judgment of nonsuit should be 

Reversed. 

A. T. CASTELLOE r .  JAMES JESRIXS, W S. MONTGO1\IERT. W. J. 
BURDEN. C. T. WHITE. AULAR'DER EUILDISG AXD HARDWARE 
COJIPAST, ASD J .  E. COORE, TRUSTEE. 

(Filed 3 October, 1923. j 

1. Corpo~ations-Shares of Stock-Transfer of ShareeLiens .  
While the constitution or by-lams of a corporation may make its shares 

of stock transferable on the books of the company, the written assignment 
thereto on the certificate by the owner of his shares, accompanied by 
delivery, is sufficient ns between the parties to pass the full title thereof 
to the transferee, and the mere delivery, without such written assignmcnt. 
a t  least an equitable title thereto. 

2. SanleTransfer in Blank-Principal and Agent. 
Where the owier of shares of stock in a corporation signs a blank slmce 

thereon left for the transfer thereof, with nritteu power of attorney left 
also in blank, accompnnied by delivwy, the trnnsferee is prima fncic pre- 
cumeil to be the onner of the shares. nit11 riclit to hare them transferred 
on thc books: of the corporation. 
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3. Same-TitI?. 
Thc p ~ . i m c c  fncic titlc to shares of stock in n corlmrntion of OIIO t o  ~vl ion~ 

the 011-ncr has trttnsferrcd tllenl, accon~ll:~nitcl \\.it11 dt~lircry, is superior 
to that of a 1)Ictlgrc tlrereof. u~rdcr thc terms of t~ n-rittc~ii agreelncnt 
executed before a n y  shares had been isrnrltl l)y the corporation, ~ h c n  the 
trmisferce has accliiirecl them 11-itllont notice of the pledgee's claim. As 
to \vhethcr the pledgee's agrccnient was tecllnicnlly a mortjiag~, or an 
esecutory contract for delireril~g the shares when issued, or that the 
pledgor should hold for the pledgee's benefit, \\-as not necessary to be 
tlecided. 

4. Same-Delivery of Shares. 
The principle relating to con.tructire or fymbolic delivery of the DO$- 

session of l~ersonal property has no ap12lication to a  ledge of slinrcs of 
stock in a corporation under a written agreement made before the cor- 
poration had issued its shares, as  against a traniferee to \~'liom the) llatl 
been niade, ~ ~ i t l i o u t  notice of the l3ledgce's claim. 

5. Same--Burden of Proof. 
The burden of proof is on the plaintiff, claimin;. as  pledgee of shares of 

stock in a corporation, under a wiitten agreement with the ovner, cxc- 
cuted before the corporation had issued any, to show priority over the 
title of one n h o  had acquired as  a transferee. 

6. Veid icGInte rpre ta t ion .  
The verdict of the jury should be considered on appeal, in the light of 

the eridence and the charge of the court. 

APPEAL f r o m  Daniels, J., a t  Apr i l  Term,  1923, of BERTIE. 
C i ~ i l  action. I n  1919 t h e  defendants Jenkins,  Xontgoniery,  Burden,  

a i d  T l i i t e ,  desiring t o  engage i n  businebs, organized tlic Anla11(1er 
Building a i d  I i a r d v - a r e  Company as a corporation, axid subscribed e:lcll 
to  tn rn ty- f i re  shares of t h e  capi tal  stock. T h e  stpc.1~ v a s  paid, an11 on 
2 J a n u a r y ,  1920, t h e  corporation issued this  rcceipt to  t h e  defendant 
Jenkins  : " R e c ~ i ~  ed of J a m e s  Jenkins  tn-cntg-five hundred dollars 111 

f d l  fo r  hi.; tnen ty- f iw shares i n  Aulander  Building and  I-Inrclvnre 
C o m p a n ~ .  T h i s  2 J a n u a r y ,  1020. Aulander  B u i l d i l ~ p  and  I I a r d ~ r a r c .  
Company,  by  Janles  Jenkins,  President.  Cy M'. J .  Burden ,  Secretary- 
Treasurer." 

Certificates of stock n-ere not issucd un t i l  15 M a - ,  1920. 
T h e  plaintiff allcged t h a t  oil o r  ahout 19 F e h ~ n a r y ,  1920, t h r  defend- 

a n t  Jenkins  applied t o  h i m  f o r  a loan of $1,800, a n d  tha t  he esccutcd 
and  d e l i ~ c r c d  t o  Jenkins  tn-o notcs-one f o r  $1,000 and  t h e  other f o r  
$800-payable t en  months a f te r  date, and  t h a t  J e n k i n s  thereafter  
assigned these notes, on which the plaintiff T I ~ S  liable, t o  the Peoplcs 
B a n k  of Murfreesboro. T h e  plaintiff a f t ~ r ~ r a r d s  paid tlic notes, princi- 
p a l  arid interest. 
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When the plaintiff executed these notes, Jenkins signed and delivered 
to the plaintiff, as security for the loan, the following instrument, 
marked "Exhibit A" : 

This is to certify that, whereas A. T. Castelloe has this day (19 Feb- 
ruary, 1920) given me his promissory notes-one for the sum of oae 
thousand dollars and the other for eight hundred dollars-each made 
payable to my order, and due ten months from date of this paper: 

Kow, therefore, I do hereby promise to pay the said n3tes at maturity, 
without costs or detriment to said *4. T. Castelloe, for the said notes are 
given to me without ~ a l u e ,  being only accornn~odation paper lent to me. 
And to secure the payment of said notes at  maturity, I do hereby assign 
to said ,I. T. Castelloe the twenty-fire shares of stock I now own in 
Aulaiider I3uilding and Hardware Company, and I: will transfer the 
stock to said Castelloe as soon as the same is issued. 

Witness my hand and seal, this day and year above written. 
JANES JEKI~ISS. [Seal] 

I t  was alleged also that Jenkins was the president of the Aulaiider 
Building aiid Hardware Conipany, and that immediately after the fore- 
going paper was executed, the plaintiff notified the cmlpany that he 
held said stock to secure his debt; that Jcnkins, with linowledge of tlie 
plaiutiff's rights, fraudulently transferred his shares to Nontgomerp, 
~ ~ 1 1 0  took them with full notice of the plaintiff's equities; that Jenkiiis 
and hIontgomery fraudulently procured the issuance of a certificate of 
stock by the company to Jenkins, and later a transfer of the certificate 
to Montgomery; and that Burden and Vhi te  purchased from Mont- 
gomery, ~v i th  notice of plaintiff's equities, and placed ihe certificate in 
thc. ~ o s s ~ s s i o n  of the' defendant J. E. Cooke, trustee (~v i th  power of 
sale), to secure a part of the purchase p r i c ~ ,  and that Cooke and Mont- 
gomery are preparing to sell the stock and apply the proceeds to the 
amount claimed to be due Nontgomery. 

, l l i s~wrs  were filed, denying the material allegations cf the coniplaint, 
ant1 the following issues wrre snbmitted and answered : 

"1. I s  tlie defendant James Jmkins  indebted to the plaintiff in the 
suit1 of $1,500, with interest from 19 Febri~ary, 19-20? Alisver: 'Yes.' 

"2. Was tlie twei~ty-fire shares of stock described in the complaint 
pledged with tlie plaintiff by the said dcfeiidaiit to semre the lmynient 
of tlie said indebtedness of $1,800 and inttwst froin 19 Februav ,  1920, 
as allrged in tlle complaint ? Answer : 'Yes.' 

"3. Was tlle plaintiff the o\viic3r as pledgee of the said certificate of 
the t~veilty-fire shares of stock in the said Alulander Building a i d  Hard- 
ware Coinpany ? -\nsn-er : 'Yes.' 
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"4. Did the defendant TIT. S. Xontgomery purchase and receive the 
said shares of stock from the defendant Jnnles Jellkills ~ v i t h  notice of 
the prior c l a i n ~  of the plaintiff? h s v e r  : 'So.' 

"3. Did the defendant IT. S. Xo~ltgonlery, nit11 notice of the prior 
lien and claim of the plaintiff on the said tventg-five shares of stock, 
wrongfully and frautlulei~tly conrcrt nut1 cnusc the defendant James 
Jenkins and the said Alularlcier Building and Hardware C'ompany to 
~vrongfully conr-ert the same, and issue the said stock and delirer the 
same to liim, n it11 the intent and purpose of depriving the plaintiff of 
his rights and pledge therein? Answer: 'So.' 

"6. T h a t  was the value of the said tn-entg-fi~e slmres of stock a t  the 
time it was transferred by tlle defendant James  Jenkins to the defend- 
ant  TI7. S. ~Ion tgomery  ? Ans~ver : '$1,500.7 

"7 .  Did the defe~ldants C. T. TThite and TIT. J. Burden afterwards 
purchase the said shares of stocli from the said W. S. Xontgomery wit11 
notice of plaintiff's lien a d  pledge tllercon? Ansn.er: 'Yes.' 
'(8. Did the defendant Aulander Building and E a r d ~ v a r e  Company 

~ v r o ~ ~ g f u l l y  issue and deli7 er the certificate for tllc xiid shares of stock 
to the defendant Jenkins, n it11 knowledge of tlip plaintif l"~ lien and 
pledge thereon? dns~ i -e r  : 'Yes.' 

"9. Did the  defendants James Jenkins, IFT. S. Xontgornery, C. T. 
White, TIT. J. Burden, and Aulaniier Building and IIardware Company, 
n it11 the ~ \ r o ~ i g f u I  and fraudulelit intent and purpose of depriving the 
plai~ltiff of his rights as pledgee of said stocli, cause the  said certificate 
of stock to  he issuetl to the said James J ~ ~ ~ l i i l ~ s ,  and afterwards trans- 
ferrcd to W. S. Xontgoniery and. aftervards transferred to C. T. JT'llite 
and K. J. Burden, as allcgcil ill the complaint? A~isn-er : (So.'  

"10. H a s  the plaintiif rcleasecl his claim to onm said stoclr? Aiisn.er: 
<To.' '7 
A 

Jut lgn~ent  n ac rendrretl in faror  of the plail~tiff against Jenkins and 
the Aulancler Building and TTarduare Coalpmiy for $1,800, with in- 
ter& from 15 &-, 1920, and in  favor of the other defendants. The  
judgli~ent ~ . c c i t ~ s  these adniisqions for tlie purpow of the t r ia l :  the 
as.iglnnc11t of tlle stoclr to Caqtelloe by the paper-u riting in el itleace 
was rilnde 19 February, 1020, and on tlic amle  (la? ~ l o t i ~ e  t l l r1~of x a s  
g i ~ c u  to the corporation; the assiglilnei~t to  N o n t q o 1 n e ~  was nlnde 
$ -\pril, 1980; the stock (certificate) n as iqsuetl to  Jenkins 15  May, 
1920: the plaii~tiff took no further steps to get poqseqsion of the stock, 
:nid Montgomery received tile certificate of stoclr 011 1; 3Iay. 1920, and 
lint1 the tranqfer elitcred 011 the books of the corl)oration. The  plaintiff 
apl~ealed. 
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A ~ a x s ,  J., after stating the facts: The wrdict and the admissions of 
the defendants appearing in the judgment and the widence establish 
these facts : The &\dander Building and Hardware Company was or- 
ganized as a corporation in December, 1!119, and the first meeting of 
the stockholders was held on 1 January, 1920, in which Jenkins was 
elected president; Burden, secretary and treasurer; White, vice presi- 
dent and assistant secretary and treasurer; and Mortgomery, general 
manager. These four owned all the stock. When they paid their sub- 
scription they took a receipt from the company, showing the number of 
shares to be issued to each subscriber. Certificates of stock were not 
issued, however, until 1 5  May. On 19 February, 19:?0, the defendaflt 
Jenkins became indebted to the plaintiff in the sum cf  $1,800, and on 
that day pledged with the plaintiff twenty-five shares of stock in the 
corporation to secure this indebtedness, and the plaintiff thereby be- 
came the owner of such stock as pledgee. On 7 April, 1920, Jenkins 
assigned the same stock to Montgomery. On 15 Mag, 1920, the com- 
pany, with knowledge of the plaintiff's lien, wrongfully issued the cer- 
tificate of stock to Jenkins, who immediately endorsed and transferred 
it to Montgomery and caused the transfer to be entered on the com- 
pany's books. 

The appeal presents for decision the question of priority of claims to 
the stock formerly held by the defendant Jenkins, the plaintiff contend- 
ing that, as pledgee, he has the preferred ownership, the defendant 
Montgomery contending that, as holder of the certificate of stock, he 
has the entire legal and equitable title. These conlentions may be 
reeolred by determining the legal relation misting with respect to the 
stock beheen the parties principally concerned, namely, the plaintiff, 
Montgomery, Jenkins, and the corporation. For this purpose we will 
first examine 3Iontgomery's alleged title to the stock, and then ascertain 
in TI-hat way and to ~vha t  extent, if any, it is affected by the plaintiff's 
pledge. 

What, then, are the nnturc and status of Montgomery's interest in 
the stock represented by the certificate which he holds? While certifi- 
cates of stock are the synlbol of the stockholders' incorporeal right and 
are not the stock itself, they constitute prima facie evidence of owner- 
ship as to the number of shares they represent, and, in fact, are regarded 
such peculiar evidence that a written assignment of such certificates will 
ordinarily transfer the whole title, and a mere delivery thereof at least 
an eqnitable title. 4 Thompson on Corporations (Bd :Ed.), sec. 4303; 
X c i s e n h e i m e ~  c.  A l c x a n d c ~ ,  162 N. C., 235. Strictly speaking, such 
certificates are not negotinble in the sense of the lam merchant, but as 
the? are framed in a Tray to invite thc confidei~ce of business men, they 
are dealt with a? transferable by tlelirery, n-hen properly endorsed, and 
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are oftcn used as collateral security in commercial transaction.. "It is 
a n-ell-knon-n fact that stock certificate? frequently circulate in places 
far  remote from the l~onle of the corporation by n-hich they were issued: 
that in all commercial centers they are comrnol11,y transferred from 
halld to  hand, like negotiable paper, and that they are hypothecated for 
temporar- loans by a simple endorsement and delirery thereof, the latter 
being perhaps the most conmlon use to vhich  such securities are put. 
I n  the great majority of cases, vhen  stock is merely pledged for a loan, 
no record of the transfer is made on the boolrs of the  corporation, and, 
in the judgment of laymen, the making of such a record seems to he a 
needless formality. The  trend of modern decisions has been to encour- 
age the free circulation of stock certificates in the mode last indicated, 
on the theory that  they are a valuable aid to nlodern transactions." 
4 Thonlpsoii Corp., see. 3-181; linon: 0 .  Eden JIusee Co., 148 N. Y., 441; 
B a n k  v. Lanier ,  11 T a l l  (U .  S.), 369;  T17eniger v. Success Jl. C'o., 227 
Fed., 548; Bank 21. Dew, 175 N. C., 89. 

Fo r  this reason, as suggested by Just ice Wa lke r  in the case last citcd, 
there is  a groning disposition of the courts to allow certificates of stock 
the adraiitapes of colninercial paper, and to this end the  methods of 
transfer have been somewhat relaxed. Hence, Thompson says: "The 
usual aud perhaps the more generally employed method of t r ans fe~ ing  
shares of stock is by the  delivery of the certificate, v i t h  the assignment 
endorsed thereon, duly signed by the person named in  such certificate. 
This is sufficient ordiiiarily to transfcr the title of the original holder to 
the assignee. I n  other words, corporate stock is  transferred as to the 
parties thereto by endorsement and delivery of the certificates. I t  is a 
good assignnicnt of shares of stock to deliver the stock thereof, with a 
blank transfer on the back, to ~vhich  the holdcr has affixcil his name;  
and the  party to  whom it is  delivered is authorized to fill such blank 
endorsement. I t  has been said that  the r)ossession of ccrtificates. with a 
polver to transfer them, was prinza fac ie  e~ii lence of t i t le;  and whcre 
the possessor is given d u e ,  his  title cannot be inipeached, cither by 
subsequent purchasers ~ h o  did not receive the certificate, or by credi- 
tors of the transfcrrer. A transfer of stock by the delivery of the cer- 
tificate, eiidorsed in blank, o r  with power of attorney, is sufficient to 
pass title without registry on the corporate boolrs; and thc purchaser is 
authorized to fill up the blank by inserting his O T T ~  name, or i t  may be 
filled with the nanie of anv remote transferee. -4 certificate of stock. 
with power of a t t o r n e ~  to t r a n s f ~ r ,  duly executed in blank as to the date 
and the name of the  transferee, authorizes the holder to complete a sale 
by delivery of the certificate and transfer of the  stock. The  holder of 
a certificate of stock on \vhich is a printed assignment and power of 
attorney to makr  the transfer, signed by the onuer. is presunlecl to be 
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rightfully in possessioii thereof, and is prima facie authorized to fill i11 
the blank assignment and cause a transfer t,o be made to himself on the 
books of the  corporation." Corporations, Vol. 4, see. 4317. And i11 
section 4320: "The passing of the t i t l e  to stoclr by a .mere delivery of 
the certificate is governed by the  same principle that  has been fre- 
quently applied t o  notes, bonds, certificates of deposii;, l i fe insui*ance 
policies, and ordinary written contracts generally. And on this theory 
i t  has been held that  a stocliholder may transfer to another a complete 
equitable title t o  his  stock by mere delivery of the  celtificate, without 
complying with the forms required by'the corporation. T o  this prin- 
ciple the Supreme Court of Pennsylvania said:  'Why may not a de- 
livery of the certificates, coupled with words of absolute a i d  present 
gift, invest the donee with an  equitable title to the stock, which the 
donor or a volunteer cannot succes~fully assail? A stockholder may 
clothe another with tlie comdete  eauitable title to h is  stock without 
compliance with tlie forms by the  corporation.' A n  (~ssignment of a 
certificate of stock upon a valid coilsideration may be made by niere 
delivery; an  endorsement or instrument in ~i-riting is not necessary to 
pass the  title." I n  Havens 1 ~ .  Bank ,  132 N.  C., 223, llralker, J., cites 
with approval XcNe i l l  1 ~ .  Bank ,  46 S. Y.,  325, i n  whic,i i t  is said:  "It 
lias also been settled by repeated adjudications that ,  as hetween the par- 
ties, the delivery of the certificate with assignment and poJver endorsed 
passes the entire title, legal and equitable, in the shares, notmithstancl- 
ing that  by the terms of the charter or bylaws of the corporation the 
stoclr is  declared to be transferable onl r  on its books: that  such 1)ro- 
visions are intended solely for tlie protection of the corporation, and 
can be waived or asserted a t  its pleasure, and that  no effect is  given to 
them, except for the protection of tlie corporation; that  they do not 
incapacitate the shareholder from parting with his iilterest, and that  
liis assignn~ent, not on tlie boolis, passes the entire legal title to tlie 
stock, subject only to  such liens or c l a i m  as the corporation may h a w  
upon it, and excepting tlie right of voti i~g a t  elections." Cox v. Doud,  
133 S. C., 537; BIenX,lcy r .  Cawller, 169 S. C., 21: Buuh. 1 , .  Deu,, 
suDra. 

r l l dc r  tlicsc conditioiis it was not 11ecess:wv to transi'er the stock oil 
tlie company's boo la  ,Ilthougli sharcs of stock are personal property 
and are  transferable on the books of the corporation as provided by the 
by-laws (C. S., sec. 1161-), such 1x0~-ision, it is  held, call be of no prac- 
tical benefit to those not connected with the corporation, because they 
h a w  ('no means of knowing 71-lictlier the tl-ai~sfer has  been niade or not." 
Bleakley v.  Candler, supra. 

Froni these authorities, especially ~ r l i cn  col~sidered in connection v i t h  
the ~erclict ,  \-re clcdncc the conclusion that  3Iontgomcry> certificate is  
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at least p in l c l  f a c k  e~ idencc  of his title to the stock formerly held and 
aftern-ards endorsed and transferred by the defendant Jenkins. 

K e  are next to decide whether such title is subordinate to or in any 
n a y  affected by the ~ ~ r i t t e n  agreemcnt made by the plaintiff and Jell- 
kill3 on 19 February, 1920. I t   rill be observed in this connection that, 
~ l t l i ongh  thc answers to  the second a i d  third issues show the stock in  
question had been pledged to the plaintiff and he xvas tlie omier thereof 
as p ldgee ,  the plaintiff testified that  Jenkins executed ('the written 
a~siglirnent" referred to as "Exhibit A\77 for the  purpose of securing the 
loan; that  it had nover her11 rcgistcretl or trmisfcrred on the books of 
the company, and that  no c~rt if icnte of stock had then been issued. This  
written assignment embodies the eiitire contract entered into by the 
plaintiff and Jenkins at the h i e  the loan mas made, and in these cir- 
cumstancc.s thc. T erdict should he construcrl in the light of the  cridence 
and tlie charge of the court. S. 2%. 5'nipes,  185 3. C., 747, and c a w  
cited; X o o w  I ? .  Tmst  C ' o u ~ p n n y ,  178 S. C., 126. T h e n  so construed, 
the ~ e r d i c t  presents the specific question whether tlie holder's v-ritten 
assigninelit as security for debt of shares of stock in a corporation for 
IT-l~icli no certificate has bccn issucd has priority as a pledge orcr the 
p r i m a  facie title acquired by a subsequent purchaser for value without 
notice, who receives from the holder the certificate for such shares sub- 
sequently issued, when the ~ r r i t t e n  assignment has not been registered 
or entered on the hooks of the corporation. 

&Is we understand the coatrorersy, it  is riot necessary to decide whether 
"Eshibit A" is technically a niortgage of the stock or an esccutory con- 
tract to  delirer the certificate when issued, or an  agreement that  Jenkins 
should hold the stock for the plaintiff's benefit, and ~ v i e t h e r  i t  is valid 
i n f e r  p a r t ~ s ,  for hy neither of these rontingencies would the plaintiff 
acquire prioritr. So  the ultimate question is whether the contract ga re  
the plaintiff priority as pledgee of the stock. 

Under both the ciril and the comnlon lax- tlie characteristic feature 
of a pledge is the possession by the pledgee of tlie pledged property. The 
transfer or delivery of such possession constitutes the very essence of the 
contract. I t  is t rue  that  the delivery of possession rnny be actual, con- 
structive, or symbolic, as, for example, tlie contents of a ~varehouse by 
the de l iv ry  of a key or a narchouse receipt, or stock by the delivery of 
a certificate, but a hare agreemcnt to deliver is never equivalent to  a 
fictitious, constructi~e,  or sp lbol ic  delirery. Schouler on Personal 
Property, 313; Cool on Stock and Stoekholder~, sec. 463; 4 Thompson 
on Corporatioi~s, sec. 4200, ef s ~ q . ;  P r o p s t  2'. R o s e m a n ,  49 S. C., 130; 
T h o ~ r z p s o n  1 % .  A n d r e w s ,  53 K. C.,  453; XcCo?y zl. Lass i ter ,  95 N. C., 88; 
Bank v. J o h n s t o n ,  161 N. C., 500. I n  section 4200, s u p r a ,  Thompson 
says: "A pledge of stock by a n  instrument i n  writing not accompanied 
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by a delivery of the certificate is not a pledge against third parties, nor 
is it good as against a judgment creditor of the pledger. Delivery is 
al~vags essential to the creation of a pledge." Among other authorities 
sustaining this position he cites Cascy c. Cncaroc, 96 U. S.,  467, in  
d i c h  U r .  Just ice Bradle?y, holding that without possession there can 
be no privilege as against third persons in property claimed as a pledge, 
further observed: "Bad faith, it is true, would defeat tht. pledge, though 
the creditor had possession. But want of possession is equally fatal, 
though the parties may have acted in good faith. Both are necessary 
to constitute a good pledge, so as to raise a pr i~i lege against third per- 
sons. The reauirement of l)ossession is an inesorab e rule of law. 
adopted to prevent fraud and deception; for, if the de'2tor remains in 
possession, the law presumes that those who deal ~ i t h  him do so on the 
faith of his being the unqualified owner of the goods." 

We have not orerlooked certain decisions in which it i3 suggested that 
since shares of stock are not capable of manual delivery, a transfer of 
possession may be made without delirery of the certificate, especially 
vhen no certificate has been issued; but even if the contract between the 
plaintiff and Jenkins is enforceable i n f e r  partes, it cannot in any event 
prerail as against the title of an innocent purchaser for value who has 
acquired ownership by the actual possession and proper endorsement of 
the certificate of stock. Esceptions 1, 2, 3, 4, 6, 1 ,  22 are, therefore, 
orerrulecl. 

The other exceptions relating to the instruction that :IS to the fourth 
issue the burden of proof mas on the plaintiff, likewise are untenable. 
The burden of proof here is not determined by the priority of claims; 
nor is the plaintiff's position similar to that of an innocent purchaser 
of a negotiable instrument, the execution of which was procured by 
fraud. His  situation more nearly approximates that of a maker or 
other person who seeks to impeach the validity of the instrument on 
the ground of fraud, and thereby assuiues the burden of establishing his 
allegation. Board of Educat ion  v. dlake ly .  138 N .  C., 31; W a l k e r  v. 
Carpenter, 144 N. C., 674; Bowser v. Wescott ,  145 K. C!., 57; Wins low 
21. Hardwood Co., 147 N.  C., 276; Sanford  T I .  EuLa~tl is ,  152 S. C., 697. 

We find no sufficient cause for disturbing the judgment as rendered 
by the court. 

No error. 
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RdTJIOSD CAIS. 0 s  BEII.%LF O F  HIMSELF A I D  THE OTHER CITIZESS O F  

GRAISGER SPECIAL-TAX SCIIOOL DI~TRICT, v. S .  J. ROUSE, PAUL 
HODGES, axo W. l3. EECTOS. ; \ IEXBE~~S OF TI IE  EOARD 0%- EDCCATIOS 
FOR LESOIB COCSTY, .LSD E. 13. SAMS, COUSTY SCPERISTEXDEST OF PCBLIC 
I X ~ T R C C T I O ~  OF LESOIR COCSTT. 

(Filed 2 October. 1923.) 

Injunction-Schools-Taxation. 
Where, in an action of the citizens, it al~pem's from the filldings of the 

judge, upon the e~ideilce, that the county board of education a n d  superin- 
tendent of public instruction had temlmrarily arranged to divide the 
attendance of cliililren of this and nnother such district between tlie 
schoolhouses of each. and that a substantial issue has been raised as to 
legality of this arl~angement, ml order contiuuiny the l)relimiiinry restrain- 
ing order to the hearing is :I proper one, to be wcated only n-hen tlie 
defendants may ha\-c coii~plied \\-it11 the requirements of the la\\-. 

APPEAL by defendants from judgment continuing restraining order, 
heard by Allen, J., at  chambers, 8 August, 1923. 

Civil action. This controrersy arose from the unfortunate burning 
of the Grainger School building a t  Grainger Station, in L ~ n o i r  County, 
on or about 20 Xarcli,  1923. 

J u d q e  0. 11. Allen issued the folloving restraining order:  
"This cause coming on to be heard before his Honor, 0. H. -Illen, 

one of the judges of the Supprior Court, and being heard upon the corn- 
plaint in the  above-entitled action, treated as an affidavit, for the pur- 
poses of this order, ant1 it nppcaring to the court from the said affida~ it, 
and for the purpows of this o r d ~ r ,  that the hoard of cducation, through 
the members hercin named as defei~ilants and who constitute the said 
Board of Education of Lenoir County, have attempted to divide the 
children of the Grainger Special-Tas District i n  Lenoir County, and 
require some of the said scliool children of the  said district to attend 
qchool at Sharon District School and the remainder at Kinston;  and it 
further appearing that the  said board has attempted to pass a resolution 
putting into force their proposed plan of dividing the  children of the 
said district; and it further appearing that  the said board has declined 
to furnish a suitable building in  the said Grainger ~ i s t r i c t '  for the 
vhool  purposes; and i t  further appearing that  the said board has 
announced that  the>- ~voulrl not furnish or permit the  patrons of said 
Grainger District to furnish a building or to perform their part  of the 
contract which has  been executed and ~vhich  provides for adequate 
teachers for said district; and i t  further appearing that  the teachers 
have been employed for said Grainger School for the school year of 
1923-24 : 
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"It is now, therefore, ordered, adjudged and decreed that  the said 
dcfendants be and thcy are  hereby ordered to furnish a building suitable 
for school purposes in tlle Grainger District at Grainger Station, as  
near the old building as practicnble; that  they perform their part  of 
thtl contract in hiring tlle necessary teachers for the  said Grainger 
School for the year 1023-24, for a period of a t  least s i s  months, as the 
Inrv prorides; that  the said dcftwdants pay the said teachers so em- 
ployed, and sign the vouchers for said teachers as is provided by statute 
in such cases-that is to say, that  tlicy arc to be paid in  such manner 
as tlie other teachers of the  county are pa id ;  that  said defendants are  
hereby required to po l - ide  tlie necessary filnds for the expense of said 
school as is provided by statute for the ensuing school t e rm;  and the 
said defendants are  hereby restrained from in any wise using or per- 
mitting any of the  funds belonging to the, said Grainger District for  
any other purpose other than  to pay the expenses for a school a t  Grain- 
ger Stat ion;  and the said defendants are hereby restrained, their agents, 
successors or any person or persons, firm or corporation or whatever 
name designated, from in any wise putting into effect the resolution 
requiring the children of the grammar grade to be sent to Sharon 
Scllool and the  High  Scliool, and the  High-School children to  be sent 
to I h s t o n  High School or to any other place out of the said Grainger 
District. 

"That said defendants are  required to appear before his Honor, 0. H. 
*illen, one of the judges of the Superior Court of the Sixth Judicial  
District of North Carolina, in Kinston, North Carolira, on 8 August, 
1923, a t  10 o'clock a. m., and shon- cause, if any they have, why the 
said restraining order herein issued slloulll not be continued pending 
the final adjudication of this matter, or made permanent." 

The  defendants appeared a t  tlle tinle m d  place dwignated in  the  
restraining order, and, after hearing the eridence submitted by the  
plaintiffs and defendants, Judge  A l l e n  gare  judgment continuing the 
restraining order. The  judgment is as follows: 

"This cause coming on to be heard before the undersigned, and being 
heard on the return date of the order to show cause wh:7 the restraining 
order heretofore entered in  this cause should not be, continued, the 
court finds the follon-ing facts, to wit : 

"I. That  there v a s  a joint election of the t v o  school districts of 
Grainger and Sharon held 4 June ,  1011, at Sharon, and that  a t  such an  
election a separate account was kept, showing the  ro te  of each district, 
and the Sharon District v a s  assessed a separate rate of special school 
tax on the $100 worth from that  assessed in the Grainger School Dis- 
trict for the  year 1023, but that  t he  authorized rate a t  the election was 
the same, and thereafter each has assunled to act as a separate district 
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C a r s  1;. R o u s ~ .  

and had its 0 ~ ~ 1 1  school, and the schools in the tn-o territories were 
carried on and conducted in  the  same manner as they had theretofore 
been maintained and conducted-that is, there are, and have a t  all times 
been, maintained each in the territory claiming to be a district separate 
corninitteemen appoilited and recognized by the  board of education in 
the same manner and to the same extent that  committeemen in  other 
districts have been appointed and recognized, and tliere are now two 
separate and distinct boards of comn~itteemeri, one for each school claim- 
ing to be a district. 

"2. That  the board has at all times kept a separate account of the 
funds of each district, and for 1923  recommended the assessnlents of 
different rates of taxes in this district: that the funds have been com- 
puted separately in  thc office of the r ~ g i s t e r  of deeds, and the sheriff 
has collected the tases and tlie treasurer has kept separate accounts for 
each district. 

"3. That  oil 7 May tliere was a meetiiig of the coinmittcemen of 
Sharon and Grainger districts at the office of the c o u ~ ~ t y  board of educa- 
tion, am1 action was taken, nhich  is show11 from a copy of the minutes 
of said meeting, togrtlier with a copy of the minutes of other meetings 
oil the subject, ~vhich  is attached to the affidavit of E. E. Sams and is 
here referred to. T h e  plaintiffs deny tliat they agreed to any such plau 
as is stated in the minutes, and offer affidavits to tliat effect, together 
with a petition, marked 'Exhibit A,' which they say was on file with 
the board on 2-1 May. 

"4. The  action above mentioned taken by the county board was not, 
ant1 was iiot illtended to be, a final disposition of the matters involved, 
but was a temporary arrangemei~t, treated as gro\\iilg out of an emer- 
gency, and likewise the proposition of the scliool committee of Grainger 
School, claiming to be the school conlmittee of Grainger District, to use 
a racant  building a t  Grainger Station, is only meant to be temporary. 

" 5 .  That  the county board of education and county superintendent 
in all the action taken in the matters iurolred in this case has acted 
honestly and in good fai th and according to their riews as to what is to 
the best interests of the children of both districts, and likewise the com- 
mittee and those claiming to be the committee of the Grainger District, 
of the citizeiis who are cooperating with them, acted according to what 
they think is  to the best interest of the children. 

"From the foregoing facts the court holds that  there has not been a. 
consolidation of the two districts, and that  the course proposed by the 
board of education cannot be taken unless there has been an agreement 
between the school committeemen of the two districts, approved by the 
county board, and upon this question as to an  agreement there is  a con- 
flict and an  issue raised which the court is of the  opinion will have to 
be submitted to a jury. 
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"It is, therefore, ordered that so much of the restraining order liereto- 
fore granted as restrains the county board of educaticn from providing 
for the Sharon School District to take care of the grarimar grades from 
the Grainger School District and for the Kinston High School to take 
care of the High-School students of the Qrainger School District, and 
providing a truck for the transportation of the said students to the 
respective places, is continued to the final hearing before the jury. I n  
the meantime this restraining order does not interfere with any plan 
that may be agreed on hereafter, or with any action that may be taken 
by the board of education hereafter within its legal rights or as to the 
provisions for a temporary school building at Grainger. 

"By the concluding above, I mean to hold that the board of education 
can now order a consolidatioii if they see fit, or a ino3ified form, so as 
to adopt the conditions to the present situation." 

Later, his Honor added the following to his judgment: 
"This affidavit (that of E. E. Sanis, superintendent public instruc- 

tion of Lenoir County) was not before me at the time of my decision, 
but is allowed to be filed after the announcement O F  my decision or 
judgment, and the plaintiffs may, if they desire, file snswer and make 
it plain, the court holds that the board has the power to order a con- 
solidation now, or to proride separate schools or consolidation as to the 
high schools, and maintain temporarily separate schools as to elenient- 
ary and primary grades in each of the districts." 

S h a w  & Jones for plaintiffs. 
Cowper,  W h i t a k e r  & Allen for defendanls. 

CLARKSON, J. From the evidence as set forth in the record in this 
cause, the court below was fully warranted in rendering tlie judgment 
continuing the restraining order to the hearing. 

I n  l ' ise 2'. W h i f a k e r - l f a r v e y  Co., 144 3. C., 510, it is said: "It is a 
rule with us that in actions of this charactw, the main purpose of ~ h i c h  
is to obtain a permanent injunction, if tlie evidence rakes a serious ques- 
tion as to the existence of facts which make for plaintiff's right, and 
are sufficient to establish it, a preliminary restraini lg order will be 
continued to the hearing." Cab Co. v. C r e m m a n ,  185 N. C., 5 5 6 .  I t  
is to be noted that the court below found that all the parties to the 
action hare acted honestly and in good faith, according to their re- 
spective views as to what was the best interest of the cliildren of the 
district. 

This litigation may seriously hamper the education of the youth. 
There should be a speedy trial or disposition of this came. 

Judgment affirmed. 
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P o w ~ n  Co. v. POWER Co. 

CAROLINA-TEKSICSSEE POWER COJIPAST Y. HIATTIISSEE RIVER 
POWER COBIPANT, W. H. REESE ET AL. 

(Filed 3 October, 1023.) 

1. Appeal and Error-Evidence-Findings. 
Where, by agreement of the parties, the judge finds the facts in the 

case appealed from, his findings, sup~~or ted  by competent evidence, a re  
conclusive. 

2. Same--Corporations--Condemnation. 
T h e r e  the statute chartering a public-service cor~~orat ion gives it  pan er 

of condemnation, and it aypearu on appeal, the judge finding the facts by 
concent, that the corporation n a s  duly created, organized and existing 
therc~under, e\ceptions by the owner of lancls that it  had no such power, 
or corporate cxi~tence, for failins in cei tain rcipects to ha te  been prop- 
erly organized, are untenable Sor  is the defendant's position a\ailable 
that the plaintiff's laches had cle1)rired it of this right,  hen the fiudinqs, 
iu~tported by eviclence, are to the contrary. 

3. Corporations-Condemnation-Constitutional Law. 
Under the facts of this appeal: Herd,  the defendant's position is un- 

tenable that the powers conferred upon the plaintiff, petitioner in con- 
demnation of their lands, xere  special ~)rivilegcs, contrary to the Four- 
teenth Amendment to the Federal C'onstitution, under the authority of 
Pozco  C'o. 2j. Power Co., 175 S. C., 668, and other like cases cited. 

4. Corporations-Condemnation-Measure of Damages. 
Tlie measure of tlnmajies in proceedings of a ~ublic-service corporation 

to condemu lands for a public or yuuai-ltublic uce is the fair market value 
of the lmtls, ta1;inji into coilsiclelation any and all uses or purposes to 
uhich the property is reasonably adapted, and might with reawnable 
probability, I J ~  applied. 

CLAKKSOX, J.. concurring. 
ADASIS, J., not sitting, and taking no l ~ a r t  in decision in this case. 

APPEAI,~ by defendants i n  tmelre sui ts  f r o m  ~IIcE'lroy, J., a t  J a n u a r y  
Special Term,  1923, of CHEROKEE. 

811 of these causes, except No.  689, were condemnation proceedings, 
brought by  the  Carolina-Tennessee Power Company against t h e  several 
defendants f o r  t h e  purpose of condemning and  acquir ing cer tain lands 
s i tuate  on the  banks of t h e  Hiawassee R i r c r  i n  Cherokee County, t o  be 
used by petitioner i n  connection wi th  a water-power development o r  
hydro-electric system. K o  comnlissioners were appointed, as  provided 
by C. S.,  1720;  but,  by consent of a l l  t h e  parties, a t  the J a n u a r y  Special 
Term,  1923, Cherokee Superior  Court ,  said causes were t ransferred t o  
t h e  civil-issue docket, consolidated a n d  t r ied together before his  Honor,  

P. A. McElroy,  s i t t ing a s  judge and  jury,  i t  being agreed t h a t  he should 
hear  t h e  evidence, find t h e  facts  a n d  render  judgments accordingly. 

I t  was admit ted on t h e  hear ing  t h a t  the  Hiawassee River  Power 
Company now owns all t h e  lands sought t o  be condemned in these pro- 
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ceediiigs, except those involved in  KO. 596, known as the Reese case, said 
proceeding being against W. H. Reese and wife. The  several causes, 
therefore, for  all practical purposes, may be considered as one proceed- 
ing 011 behalf of the Carolina-Tennessee Power Company against the  
Hiamassee Kiver Power Company to condemn lands claimed by it,  and 
another proceeding against W. H. Reese and wife to condemn lands 
claimed by them. 

KO. 580 was a motion to dissolve the  injunction issued in the case 
of Carolina-Tennessee P O K C T  Company  I:. Biawassee R i c e r  Power Com- 
pany, decided by this Court in 1918 and reported in 175 N. C., 668. 
B y  consent, this motion mas heard with the other causes above men- 
tioned, and the  motion was denied by the tr ial  court. 

I n  S o .  595, the defendant, in additiou to setting u p  the usual de- 
fenses, asked for affirmative relief ngailist the petitioner in the shape 
of an illjunction to restrain the petitioner from further interfering with 
the defendant in the  development of its water-power or hydro-electric 
system. This  application by the defendant, Hiawassee R i re r  Power 
Company, for injunctive relief was denied. 

F r o m  a judgment in fayor of the petitioner in each of the above- 
entitled causes the defendants appealed, assigning errcrs i n  each cause. 

N a r f i n ,  Rollins Le. TVright for petitioner. 
C.  X .  Se!ymour, Moody (e. -lIoody, J .  Crawford Big!ys, C .  IT.'. Ti l le t t ,  

Jr . ,  and T i l l ~ t t  Le. G u t l r ~ i e  for ck fendanfs .  

STACY, J., after stating the facts as above: I t  required two weeks in 
the Superior Court to hear and to determine the mrtters herein liti- 
gated. The  record on appeal to  this Court is voluiuitious; it  contains 
more than three hundred exceptions and assignments of error. After a 
careful and painstaking investigation of the whole matter, we have 
found no ruling or action on the par t  of the tr ial  judge which we 
apprehend should be held for reversible error. I n  each cause, therefore, 
the judgment entered below must be affirmed. 

The  main contentions of the defendants are as follows: 
1. That  all these condemnation proceedings should be dismissed, the 

iiijunction in the original suit ( S o .  589) dissolved, and an  injunction 
issued against the petitioner and in favor of the Hiawassee River Power 
Company in Xo. 595. 

2. That  the t r ia l  court erred in its findings with retipect to the issue 
of damages in each cause which entitles the defendants, a t  least, to a 
new tr ial  on this issue. 

The  defendants assign three principal reasons for their first position : 
(1 )  That  the petitioner's right of condemnation has been lost by laches 
and i ts  failure to prosecute these suits;  (2 )  that  the petitioner has neT7er 
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acquired the right to coiidemn these lands because it has failed to show 
comnliance with the conditions set forth in the fifteenth section of its 
charter, and because it has never had a legal board of directors; and 
(3) that the petitioner is not proceeding in good faith. 

With respect to the defendants' first and third reasons, just stated, 
relating to the question of laches, or the statute of limitations, and 
good faith, it is sufficient to say that, upon competent and ample eri- 
dence, the trial court has resolved these matters in faror of the peti- 
tioner, as witness the following findings, made and incorporated in the 
judgment entered in  each condemnatioil proceeding : 

"8. That the petitioner's cause of action is not barred by the statute 
of limitations, a i d  petitioner has not abandoned its right to make said 
del-elopments, or its purpose and intention to make said developments, 
or any of them, and that none of the defenses set up in the pleadings of 
the defendants can be availed of by the defendants or either of them in 
this cause. 

"9. That the petitioner has not been guilty of any laches in failing 
to deveIop said water-power described in the petition; that the prior 
rights of the Carolina-Tennessee Power Company to develop said water- 
powers still subsist and hare  not been forfeited or lost by the said 
petitioner, and the defendant, Hiawassee River Power Company, is not 
entitled to use said lands, or any part thereof, for water-power pur- 
poses." 

These findings, made by his Honor below, clearly distinguish the 
present causes from the cases relied upon and interestingly discussed by 
the defendants in their elaborate brief. To point out the many differ- 
ences between the authorities cited and the instant causes would only 
be a work of supererogation. The alpha and omega of every case must 
be determined by the facts of record. However, for the benefit of the 
student or the investigator, an examination of the following authorities, 
chiefly relied upon by the defendants, may be of interest: S t i t h  2%. Jones, 
119 N. C., 428; X a n n i n g  v. R. R., 122 N. C., 824; R. R. c.  R. R.. 148 
IT. C., 59; Bensley v. Mounta in  Lake W a t e r  Co., 13 Cal., 306; 73 Am. 
Dec., 579;  R e h m k e  n. F o g a r f y ,  107 Pac., 184; I Iagernmn c. R a f e s ,  38 
Pac. (Colo.), 1100 ; Streiclzer v. X u r r a y ,  92 Pac. (Xont.) ,  36 ; S a n i f a r y  
Disfr ict  of C'hicago I ? .  Chapin ,  SO N.  E .  (Il l .) ,  1017; S. IT. Cable Co. z3 .  
S. Y., 10 N. E., 332; Johns ton  1). Standard X i l l i n g  Co., 1-48 U. S., 
360; 37 L. Ed., 480. 

As between the Carolina-Tennessee Power Coinpany and the Hiawas- 
see River Power Company, the right, as well as the prior right, of the 
petitioiwr to condemn the lands in dispute and to acquire them for use 
in its hydro-electric or water-power development must be considered as 
settled by our former decisions, at least so far as the present records are 
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concerned. Carol ina-Tenn.  Power  Co. 21. Hiazoassee R. P. Co., 175 
N. C., 668; S. c., 171 N. C., 248. Defendants contend, howerer, as to 
the suit against W. H. Reese and wife, No. 596, tha t  this would not be 
so, as they were not parties to the original proceeding. But  i n  the 
Reese case i t  is specifically admitted by the defendai ts  "that the peti- 
tioner is  a Nor th  Carolina corporation and under the superrision of the 
Corporation Commission of Kor th  Carolina"; and his  Honor finds as a 
fact from the evidence in  this cause: "That the  petitioner, Carolina- 
Tennessee Power Company is a corporation, duly created, organized 
and existing under and by ~ i r t u e  of the laws of the Sta te  of Nor th  
Carolina, having the powers, privileges and duties set out in its charter, 
to wit, chapter 76 of the Pr iva te  Laws of 1909, and liaring its principal 
place of business in the town of Murphy, N. C." 

I t  is further contended bv the defendants in the Reese case, as well 
as in the others, that  the  Legislature has granted special privileges and 
special charter rights to the petitioner i n  its act of incorporation, which 
are in  violation of the Fourteenth d n ~ e n d m e n t  to the  Constitution of 
the United States. Fo r  this reason the  defendants insist upon their 
motion to dismiss, or for  judgments as of nonsuit. The  motions based 
upon this ground must be overruled on authority of Power  Co. v. Power  
Co., 175 S. C., 665; Land Co. v. T r a c t i o n  Co., 162 S. C., 314; Street  
R. R. v. R. R., 142 N. C., 423. 

Bu t  the defendants' most vigorous attack is made upon the second 
ground abore mentioned, to  wit, that  the petitioner has-never acquired 
the power of eminent domain because i t  has failed to show compliance 
with the following conditions as set forth in the fifteenth section of its 
charter : 

"Whenerer one hundred shares shall ha re  been sutlscribed, the sub- 
scribers, under the direction of the majority of the incorporators herein 
named, who themselves shall be subscribers, may organize the said com- 
pany by electing a board of directors, and provide for the election of 
such other officers and the adoption of such by-laws as may be neces- 
sary for the management of the business and affairs of the said com- 
pany, and thereupon they shall have and exercise all powers and func- 
tions of a corporation under this charter and the laws of this State." 

The  defendants, in their brief, admit the born fide, dc jure existence 
of the petitioner as  a corporation, but they contend that, under the  
abore p ro~ i s ion ,  three specific requirements must be met before i t  can 
esercise the  right of condemnation: (1) Tha t  each incorporator must 
be a subscriber for stock; ( 2 )  t ha t  a minimuni of 100 shares of stock 
shall h a r e  been subscribed; (3)  that  a board of director3 shall have been 
elected. F o r  this position the defendants rely upon the following 
authorities: R. R. c. Sfroztd,  132 N. C., 413; 11. R. 11. 12. E., 148 N. C., 
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59;  X e r g e s  1.. d l f e n b r a n d ,  123 Pac. (Molit.), 21; -IT. I-. Cable Co. v. 
S e w  170rX,, 10 X. E.,  332; TT'nrden 1 . .  J I a d i s o ~ z ~ z l l e  etc. R. R. Co., 101 
S .  W. (Ky.) ,  914; P a r k s i d e  C ' e rnder~ j  -1ss11. c .  C'leceland etc.  Il'ruction 
C'o., 112 N. E. (Ohio), 596, arid others. 

Passing the questiori of the  right of the defendants to make this 
attack in  the present proceedings, 72-c tllink it is sufficient to say that in 
each cause the following specific finding is rnacle by the tr ial  court : 

"That the petitioner, Caroliria-Tei~iiessee Power Company, is a cor- 
poration, duly created, orgmlizetl and esistillg uutler and by virtue of 
the laws of the State of Eort l i  Carolina, h a ~ i n g  its principal place of 

'busi~tcss ill tlic town of Yurpliy in said State, and having the mlthority, 
povcr :~1d  duties set out in its charter, to wit, chapter 76, P r i ~ a t e  L a n s  
of 1909." 

Pet i t iowr ,  however, ill order to repel this attack as a matter of law, 
cites a i d  rtlies up011 the following authorities: R. R. 1 3 .  Ll lrnber 
(lo., 114 K. C., 690; S t ree t  Ry. Co.  c.  I?. R., 142 X. C., 423; Kamus 
C'ifjj c f c .  Ry. ( '0.  c. C'oal Le. ,Ifin. ( ' o . ,  61  S. TV. (Mo.), 684; Lewis on 
Eminent Domaill, see. 592; Sicllols on Eminent Domain, see. 411 ; 2 
Cook on C'orporations (7th Ed.),  see. 637; 20 C. J., 913. 

The  defendants' last position i s  that, in any event, they arc entitled 
to a new trial in each cause for errors conlnlitted on the  issue of dam- 
ages. W e  have carefully examined the numerous exceptions taken and 
entered on this branch in the  different proceedings, but nothing has 
been discovered by us which we think should be held for reversible 
error, Xo  benefit would be derived from a tliscussion of these excep- 
tions se r ia t i t r~ ,  as  they deal largely with questions of fact, a i d  appar- 
ently no ne\\ or novel point of law is presented for decision by any of 
t 11 ern. 

I t  is the accepted position here and elsewhere that  in condemnation 
procecdir~gs, where property is taken for a public use, or a quasi-public 
use, under tllc power of eminent domain, the measure of coinpensation 
to be awarded the owner is the fa i r  market I-alue, taking into considera- 
tion any and all uses or purposes to n~hich the property is reasonably 
adapted and might, with reasonable probability, be applicd. Tlic test 
is the f a i r  market raluc of the property. 10 R. C. L., 128; Xichols on 
Erninelit Domain (2d Ed.), see. 445 ; Rro~crz  v. P o w e r  Co., 140 S. C., 
333; R. R. I > .  X c L e a ? ~ ,  158 N. C., 498; Land Co .  v. T r a c t i o n  Co., 162 
K. C., 503. 

I n  R o o m  C o .  7,. Pat t e r son ,  98 17. S., 403, the rule is T7ery clearly 
stated by M r .  J u s t i c e  F i e l d ,  as follows: "In (leternlining the  ra lue  of 
land appropriated for public pmposes, the same considerations are to 
be regarded as in a sale of property bttween private parties. The  
inquiry in surh cases muit  be, nilat ic. the property ~vor th  in the niar- 
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ket, viewed not merely with reference to the uses to which it is at the 
time applied, but with reference to the uses to which it is plainly 
adapted-that is to say, what is it worth from its availability for valu- 
able uses? Property is not to be deemed worthless tlecause the owner 
allows it to go to waste, or to be regarded as valueless because he is 
unable to put it to any use. Others may be able to use it and make it 
subserve the necessities or conreniences of life. I t s  capability of being 
made thus available gires it a market ralue which can be readily esti- 
mated." 

To like effect are the decisions of this Court in R. R. v. X f g .  Co., 169 
N. C., 156; R. R. v. Armfield,  167 S. C.. 264; Teeter  v. Telegraph Po., 
172 N .  C., 784. 

The above standard of award, as we understand the record, was 
adopted by his Honor in arriving at the different values placed upon 
the several properties. I n  this there mas no error. 

The judgment in favor of the petitioner in each of the above causes 
mill be upheld. 

Affirmed. 

CLARICSON, J., concurring: I n  the present case I hs re  read the volu- 
minous record, heard the able arguments of the defendants' counsel7 
and read their carefully prepared brief, but am unable to see any 
reversible error. The case was first in this Court at Spring Term, 1916 
(Carolina-Tennessea Power Co,  c. Iliazi>assee River Power Co., 171 
N. C., 248), on an appeal from Cline, J., at March-April Term, 1915, 
of Cherokee Superior Court. At that term the following issues were 
submitted to the jury: 

"1. Did the plaintiff, prior to 21 ~ lugus t ,  1914, survey, stake out, and 
adopt the locations for its dams, reservoirs, and puhlic works on the 
~ i i w a s s e e  River, as alleged in the complaint and-as indicated on the 
map offered in evidence? Answer : 'Yes.' 

( '2. I f  so, were the plaintiffs' said locbations lying, on 21 August, 
1914, in a state of abandonnlent ? Answer: 'Xo; the? did not.' " 

The court below ex mero m o t u  found additional facts, and granted 
an injunction substantially as requested in the prayer of the complaint. 
From this judgment the defendant appealed to this Court and was 
granted a new trial. A learned opinion mas written by W a l k e r ,  J., 
deciding all the main contentions for the plaintiff, but gave a new trial 
for certain important issues of fact to be decided by a jury for a proper 
determination of the case. The cause again came on for hearing at 
March Term, 1917, of Cherokee County, before W. J. Adams,  J., now 
a member of this Court. The issues submitted to the jury, and their 
answers, are as follows : 
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"1. Were the l o c a t i o ~ ~ s  for tllc dams, reservoirs, and public works 
clainied by the plaintiff surveyed and staked out on the Hiawassee 
River i n  the year 1909, as alleged ill the complaint and as indicated on 
the maps offered in  evidelice by plaintiff, markcd 'Exliibit 7 and i-A'? 
.hswer : 'Yes' (by consent). 

"2. I f  SO, did the plaintiff, in the year 1909 and thereafter, hut before 
the organization of the defendant company in July,  1914, adopt $aid 
locations bv au t l i o r i t a t i~e  corporate actiou, as alleged in the complaint? 
A11swer : 'Yes.' 

"3. Did the  plaintiff, prior to thc commc~~cemcnt of this action on 
21 ,Iugust, 1914, abandoli its said locations and proposed pl:ins, as 
alleged ill the ansn er ? -hswcr  : 'So.' 

''4. Did the plaintiff file the maps or plats of its said locations in the 
office of t he  clerk of the Superior C'ourt of Cherokee C o u ~ ~ t ~  on or 
about 21 June,  1911, as alleged in the complaint? Answer: 'Yes.' 

"5. Did the plaintiff, 011 or about 1; August, 1914, by authoritative 
corporate action, adopt the surre>s and locations for its dams, reser- 
voirs, and public works wliich had theretofore been made and marked 
out on the Hiawassee Rirer ,  as alleged in the complaint? ,lnswer: 
'Yes' (by consent). 

"6. Were the  locations for the (lanls, reservoirs, and public works 
claimed bv the  d ~ f e n d a n t  surveyed arid staked out on the Hiamassee 
Rircr ,  as allegcd in  the answer? ,2nswcr: 'Yes' (by consent). 

"7. If so, did the defendant thereafter, by authoritative corporate 
action, adopt said location; and if so, when? Answer: 'No.' " 

rporl the findings of the jury there was a judgment in favor of the 
plaintiff, and defendant appealed to  this Court. 

The  judgment of the court below was affirmed in  an  opinion, com- 
prising fifteen pages, covering every phase of the case, with numerous 
citations, not only from this Court, the United States Court, and legal 
text-books, hut decisions from numerous States of the Union. The  
decision was e;ihaustive and learned, covering all the main contentions- 
remarkable for i ts  clearness and logic, and is the leading case in this 
State on "water-po~vers." Thc  decision of these cases gave the plaintiff 
priority of right in / o m s  i r l  quo as the first company that defined, 
marked its route and adopted the same by authoritative corporate action. 
POU'PT CO. 2 % .  POU'CT CO., 175 N. C'., 668. 

Wri t  of error to Supreme Court of I T ~ ~ i t c d  States xTas a l lomd 17 
August, 191s. On 22 March, 1020, thc. Supreme Court of the r n i t e d  
States dismissed n r i t  of error. "dismissctl for want of jurisdiction." 

F rom tlie opinion of TT'alk~r, J., it wonlrl swm that  tlie only question 
unsettled was the p la i~~t i f f ' s  contlernnilrg the l a i ~ d  of defentla~it a d  
others to complete its h y d r o - ~ l ~ c t r i c  enterprise. The  present suits arise 
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out of the condemnation proceedings. These suits were carefully heard 
before X c E i r o y ,  J., a painstaking and conscientious judge, who, both 
sides agreed, could find the farts  and make his conclusion of law. 
Hrb has foulid them against the defendant and in favor of the plaintiff, 
ou c~ idence  submitted, and frorn these findings and conclusiolls of law 
t l i ~  defe~iclai~t has again appealed to this Court. The  defendaiits' coun- 
sel, ill the oral argument, so earnestly insisted that  there was reversible 
error that  the Court carried the case over during the vacation months 
u ~ ~ d e r  adr.isari. l h o w i n g  the great iinportilnce of the case, I have gone 
thoroughly into every phase of the exceptions, and can find no material 
or p r c j ~ d i c i a l  error. 

"Verdicts aiid judginents are not to be set aside for hxmless  error, or 
for mere error and no more. T o  :~ccoinplish this result, i t  must be made 
to appear not only that the ruling complained of is erroneous, but also 
that it is material a ~ l d  prejudicial, amouliting to a denial of some sub- 
stantial right." W i l s o n  c .  Sutzcrest Lumber  Co., ax te ,  56, and cases 
there cited. 

CLARICSOP~, J., coi1curriiig. 
.IDAAIS, J., not sitting, and taking no part in decision in  this case. 

The  decision in this case is determinative of the following cases on 
appeal, 

589. 
591. 

et a!. 
592. 

et al. 
593. 

et al. 
504. 

et al. 
595. 
596. 
597. 

et al. 
598. 

et (17. 

599. 
et al. 

600. 
et ul. 

to wit : 
Carolina-Tenl~essee Power  Co. 2). Iliaz~.assee R i v e r  Power  Po. 
Carolina-Tennessee Po1ccjr Co. v. H i a m m e e  6'iver Power Co. 

Carolina-Tennessee Power  C'o. v. Hia~cassee  E iver  P o u w  Co.  

Carolinu-Tennessee Yotiler Co. v. Hiazcassee 6:iver Power Co. 

Carolina-Tennessee Power  Co. v. Hiazcccssee R i c e r  Polcer Co. 

Carolina-Tennessee P O I L ~ W  C O .  v. Hiazcwssee h ' ivkr  Power  Cfo. 
Carolina-Tennessee Power  Co. v. W. H .  Reese c.t uz. 
C'arolina-l 'ennesse Pot ter  Co. c. Hiawassee R i v e r  Power Co. 

Carolina-Tennessee Power  Co. v. Hiaxassee B icer  P o r e r  Co. 

Carolina-Tennessee Power Co. v. H i a u ~ ~ s e e  R i v e r  Power Co. 

Curo l inu-Tenness~e  Power  Co. c .  A i a ~ r a s s e e  f i i cer  Pozcer Co. 
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In its inter11rctatio11, a will will ltc gircn rRcsct in acardnncc n.ith its 
i n t t l ~ ~ t  :IS g :~t l~(~red ~ ~ O I I I  th(' entire il~stl'unlont, unless in violation of Ian-: 
and where the will is sufliciently ambiguous to llermit of construction, 
rlierr is (1) a ]rlwuml~tioi~ against intestacy; ( 2 )  the first talicr is to 
be considered as the l~riniary ol)jrc.t of the testator's bouuty : antl. I I ~  
statute in this State, a derisct of real llroperty is to be construed i11 feel, 
ulil(w in lrlai~i and esl)rtxss ~vortls it is clio\vn or l~lainly intended by t11(' 
will, or sollie part thclreof, that tlie testator intcwded to convey an estntr 
of less dignity. C. S., see. 4162. 

2. Sam-Deeds and Conveyances-JIortgages, 
Several sisters, tenants ill common of Inncl, devised their interest to 

each other witlwut ~'esidu:lr~- clause, all to the effect that should tlie 
ttlstatris's sisters, or any one of them, marry, to thosr relnninil~g un- 
married, and so on to the last single sister : and should a11 of them 
marry, then the estate to he equally divided between the surriring sisters 
or their In\rfully begotten heirs. All of them died \vithout leaving issue, 
ant1 the will of the last surviving sister cleviseil tlie lands to her brother, 
with direction to pay certain slrccitic bequests. who paid the same and 
mortgaged the land to the plaintiff in this action: Held ,  the intent of 
the wills was to convey the fee simple in the lands to the sisters, defeasi- 
ble as  to each ugon her m ~ r r i a g e ,  ant1 so on to the last survivor, and her 
devise to her brother was of R fee-simple title and subject to his mort- 
gage. 

3. Wills-Interpretation-Extraneous Arts-Evidence. 
Acts of the parties in disposing of property as  owner may, in proper 

instances, be received as  evidence of their own concept of the meaning of 
his devise. 

APPEAL by  plaintiff f r o m  Horton, J., a t  May Term,  1923, of WAPI~E. 
Controversy without action. O n  t h e  hearing i t  appeared t h a t  J o h n  

R. Smi th ,  now deceased, hav ing  mortgaged a piece of l and  ( tha t  now 

i n  c o l i t r o ~ e r s y )  to  plaintiff to  secure a debt of $1,500, and  defaul t  hav- 
ing  been made, plaintiff, mortgagee, under  powers contained i n  t h e  
instrument ,  on 1 9  February ,  1923, a f te r  due advertisement, sold said 
l and  a t  public auction, w11en defendant becanie t h e  purchaser  a t  t h e  
price of $6,100; t h a t  it  having been rumored t h a t  t h e  t i t le  of J o h n  R. 
S m i t h  conveyed i n  t h e  mortgage was in p a r t  defective, t h e  l and  was  

sold a n d  bid i n  by defendant, w i t h  t h e  understanding t h a t  t h e  t i t l e  i n  

question should be investigated, a n d  if the  same proved defective, a s  

suggested, the purchase pr ice agreed upon would be  proportionately 

reduced; t h a t  J o l m  R. S m i t h  h a d  died, and  his  wife, Ophelia, was 

d e ~ i s e e  of t h e  l and  under  his will. The court,  being of opinion t h a t  t h e  
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title to the land was defective to tlie 42/175 interest, twtered judgment 
for the amount of bid, less the proportion indicated, and plaintiff es- 
cepted and appealed. 

D. $1. Bland for plaint iff. 
Teague R. Dees for defendant. 

HOKE, J. From tlie pertinent facts as set forth in the case agreed, 
it appears that  "The title to said property on 23 Septtmber, 1876, v a s  
in  Mary -1. Smith, C. *I. V. Smith, X. T. A. 1,. Smith, Louvenia 
Smith, and Susan E. Smith as tenants in commoii, in fee simple. Tlie 
said tenants in  common were all sisters and no one of them was ever 
married, and all died prior to the year 1910, leaving no issue; that  
such title as Jolin R. Smith owned in si~id lands and premises was 
acquired by him under tlic following instruments : 

"A. The will of C. A. V. Smith, dated 11 August, 1877, probated 
I 7  May, 1379, and recorded in  will book KO. 1, at  page 182, in  tlie office 
of tlie clerk of the Superior Court for Wayne County, the part  of the 
will pertaining to the lands in contro~ersy  being as fo1lon.s: 'I give 
and devise to my sisters, Mary A. Smith, 31. Tabitha Smith, Louveiiia 
E. Smith, and Susan E. Smith, all of iny real and personal estate 
(together with my accounts), during their single l iws,  to share and 
share alike; but in case any one of tllein should marly,  I give to the 
unmarried living sisters my entire estate, both real and personal, during 
their unmarried life, and so on to the  last single sister; and should all 
of my sisters marry, then it is my  will that my estate bcx equally d i d e d  
between the  s u r ~ i v i n g  sisters or their lawfully begotten heirs.' 

"13. Tlie mill of &I. Tabitha A. Smith, dated 14 Alugi~st ,  1577, admit- 
ted to probate 31 October, 1881, and recortled in tlie ofice of the clerk 
of the Superior Court for Wayne County, in will book ?\To. 1, page 215, 
tlie part of the said will pertaining to this cbontroversy I~eing as follows: 
'I give and devise to my sisters, Mary A. Smith, C. A. V. Smith, Lou- 
venia E. Smith, and Susan E. Smith, all of my real and personal estate 
du r i l~g  their single life, to share and share alike; but in case any one 
of them should marry, then I give to the unmarried l i ~ i n g  sisters my 
entire estate, both real and personal, during their unmarried life, and 
so 011 to tlie last single sister; and should all my sisters marry, then i t  
is lily will tliat my estate should be equally divided l~etween my sur- 
~ i v i i i g  sisters or their lawfully begotten lit&.' I t  will be n o t ~ d  tliat 
tliis will is dated practically at  the  same time as the v i l l  referred to in  
tlie preceding paragraph, and that  substantially the same provisions are 
set forth thrrein. C. A. 1'. Smith died before 31. Tabittia -1. Smith. 
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"C. The mill of N a r y  -1. Smith, dated 17 Xoveinber, 1881, admitted 
to probate 24 Nay ,  1692, in the office of the clerk of the Superior 
Court for Waylie County in will book No. 1, page 566; that  portion of 
said will bearing up011 this co~~troversy  being as follows: 'I give, devise 
and bequeath to my  sisters, Louuenia E. Smith a i d  Susan E. Smith,  all 
of lily estate and property, real, personal and mixed, during their siugle 
life, to share and share alike; bur in case any one of them should 
marry, the11 I gire, devise and bequeath to the unmarried living sister 
my entire estate and property: hut in case both of them should marry, 
then such estate and property is to be equally diridetl betweer~ them; 
and should either of my said sisters die before I do, my will and desire 
is  that  such share of such estate and property as would ha re  belonged 
to such deceased shall be the property of such survivor.' 
'9. Will of Susan E. Smith, dated 18 May, 1898, adrnitted to 111.0- 

bate 26 Septcinhrr, 1903, in the office of the clerk of the Superior 
Court of W a y ~ l e  County, in will book No. 2, at page 4.37, thc part of 
snit1 will relating to this coritrorersy being as follows: 'I gire, devise 
nlld bcquc,ath to my sister, L o u ~ e n i a  E. Smith, all of my estate and 
property, real, pcrqonal and mixed, forerer.' 

"E. The will of Louvenia E. Smith, dated 3 Sovember, 1010, admit- 
t d  to probate 10  N O ~ P I I I ~ C P ,  1910. in record of wills S o .  3, at page 322. 
that  portion of said will bearing upon this controversy beii~g as follows: 
'Item 3. I g i r e  to my brother, John  R. Smith, the howe  and lot on 
which I now live, ill the city of Goldsboro, 1yi11g on South TtTilliain 
Street;  and my  brother, Jolni R. Smith, is to pay to each one of the 
childre11 of my  brother B. T. Smith, abo~*e named, $100, a t~t l  to pay 
Failr~ie Smith, widow of my brother B. T. Smith, $400; and I gi re  to 
said Fannie Smith  all of my houschold a ~ ~ d  ltitcllen furniture.' 

"The fiue sisters origir~ally owning this property in fee had four 
brothers, to \\-it, John R. Smith, Josiah Smith, B. T. Smith, and W. H. 
Smith. Josinh Smith died intestate and without issue before miy of 
the wills lierein referred to were executed or admitted to probate, and 
need not, therefore, be considered in dctcrnlining the co~itrorersp. B. T .  
Smith and W. H. Smith both died prior to John  R. Smith, both leaving 
children." 

I t  is contended for defendant that, uilrler the first tlirec of these 
wills, and insistently so under the first and second, those of C. A. V. 
Smith and Tabitlia Smith, only a lifc estate in the de\ isor's interest is 
given, and that  on their rcspcctire deaths the remainders in such interest 
would pass by descent to  their heirs a t  law, which would include the 
children of the deceased brothers, B. T .  and W. H. Smith. 

The  plaintiff contends that, under all of these wills, a fee simple in 
the lands was devised, and that  under them the entire title was ill John 
R. Smith,  the mortgagor. 
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I t  was stipulated that  in case a life estate only was passed by the 
wills, there should be a reduction of the purchase p r k e  to the amount 
of 42/175. The court being of opinion that the wil's only devised a 
life estate, judgment was entered allowing the reductions, and plaintiffs 
excepted and appealed. 

I t  is the accepted position in the interpretation of wills that  the 
intent of the testator, as expressed in the entire will, must be given 
effect, unless in riolation of law;  and in arriving at  this intent, and i11 
wills sufficiently ambiguous to permit of c~onstruction, it is one of the 
recognized rules that there is a presumption against intestacy; second, 
that the first taker is ordinarily to be considered as the primary object 
of the testator's bounty. h d  another, sanctioned with-us by positive 
statute, "That when real estate shall be devised to any person, the same 
shall be held and construed to be a devise in fee simple unless such 
devise shall in plain and express words show, or i t  shall be plainly 
intended by the will or some part thereof, that  the tesrator intended to 
convey an estate of less dignity." C. S., sec. 4163; 1Vl~iffield c. Doug- 
las, 175 S. C., 46; Fellowes c. Durfey ,  163 N. C., 313; lus f in  v. Austin, 
160 K. C., 368; Sfccidmun v.  Stendman, 143 X. C., 351; Blue 21. Ritter, 
118 S. C., 582. 

Considering the wills in question here in view of these established 
principles, we are of opinion that  each testatrix passed, arid intended to 
pass, her entire interest and estate in  this property to her unmarried 
sisters, with the stipulation that  should any one of them marry, learing 
the other sisters single, or any one of them, the intercst of the one so 
marrying should terminate in faror  of the others. Ai-d so on, "to the 
last living sister." And that  the  expression appearung in the will, 
"during their unmarried lives," or "during their single life," did not 
and was not intended to lessen the auantitv of the estate devised. but was 
only in aid of the expressed purpose that the estate given should ternii- 
nate on marriage, thus emphasizing the time ~irhen the defeasance 
should operate. 

That  this is the true construction appears from the f ,wt that it is the 
clear and controlling purpose in the mind of each testatrix to malie 
provision for her surriving nnmarried sisters, and this provision is con- 
tinued to the last sister remaining uniliarried, and with no limitation 
over, except on the marriage of a l l ;  that the descriptive terms of the 
property are such as to indicate that  absolute ownersh~p was intended, 
"all of my real and personal estate," and again, "my entire estate"; 
that there is no residuary clause, and that  on the happening of the con- 
tingency in the last clause, to wit, "the marriage of all the sisters," the 
fee simple is to be equally divided between "the surliving sisters or 
their lawfully begotten heirs," showing that  in  any event, married or 
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single, tlie sisters should have  t h e  property i n  absolute olr-nership, and  
t h a t  n o  intestacy was  coiitemplated. Whi le  nor allowed a s  colitrolling, 
the acts  of t h e  part ies  i n  disposing of the  p roper ty  as  owliers shows 
their  ov n concept of the  meaning of these n ills, and,  i n  case of arn- 
biguity, m a y  he coilsidered i n  a id  of a r r i r i n g  a t  proper  interpretat ion.  

This ,  i n  our  opinion, being t h e  correct construction, t h e  wills of t h e  
sisters undoubtedly c o n ~ e y e d  a fee  simple i n  t h e  property t o  t h e  last  
surviving sister, axid her  d l  i n  t u r n  coiir-eyed t h e  samp interest to  
J o h n  R. Smi th ,  t h u s  constituting h i m  t h e  absolute owner. I t  m a y  he 
noted f u r t h e r  i n  coiifirination of th i s  view t h a t  i n  t h e  d l  of tlie last 
s u r r i ~  ing  sister conr eying t h e  property to  J o h n  R. Smi th ,  derisee, J o h n  
R. S m i t h  is  charged with t h e  d u t y  of paying to tlie chiltlren and  widow 
of his  tlrccascd brother cer tain legacies, and  tha t  t h e  same were paid to  
them, these being some of t h e  persons n-hose interest caused the alleged 
defect i r i  t h e  title. 

I n  t h e  case of ,IlcCallum 1%.  ,l/cCallum, 167  S. C., 310, cited a n d  
principal ly relied upon by appellees, there n-as a l i fe  estate i n  ap t  a n d  
definite t e rms  given to t h e  first taker  xvithout more, a n d  ~ i t h  nothing i n  
t h e  n i l1  o r  condition of t h e  part ies  t e l~d i i ig  to  create  anlbigui ty o r  per- 
mi t t ing  construction, a n d  t o  o u r  minds  the  case is  not a n  apposite 
au thor i ty  on  t h e  facts  presented i n  this  record. 

T h e r e  is error ,  and  this  will  be certified, t h a t  judgment be entered 
for  the  fu l l  purchase price. 

E r r o r .  

9. F. STET'ESS I-. RESA TURLISGTOS. 

(Filed 3 Octol)rr, 1923.1 

1. Mortgages-Statute of Frands-Release-Par01 Evidence. 
A c.outrnct made 1)etween a mortgagor and mortgagee after the maliillg 

of tlie mortgngc 011 lands. wl~icli are  iiiteilded to terminate that  relation- 
ship as  betweell tliemselws, does not f:~ll withill tlie intelit ant1 mealling 
of the statute of frauds (C' .  8.. sec. RSX), requirillg contracts coliwrning 
land, etc., to be put in writing, etc..: ant1 where tho mortgagee has agreed 
by par01 to relensr certain lands embraced in the descril?tio~i of the mort- 
gage to a purcliaser tllerrof from tlie mortgagor and take a mortgage in 
lieu thereof on other lands, it is enforceable. 

2. Same-Title. 
JVliile the legal title to lands rests in tlir mort<agee, it is only for the 

~ u r ~ ~ o s e  of securing to him the mortgage debt. ant1 certainly until fore- 
closure, or perhaps his rightful possession talien u ~ o u  coilditioli l~:,olien 
by the mortgagor, tlie mortgage is regarded only a s  a pledge. with all the 
other incitlents of title relnainiug in the mortgagor, subject to the contli- 
tious of title upou wliicli he llad p i rm it. a s  expressed in the written 
instrument. 
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Where there is an esistirig mortgage upon lands, a n i  a purchaser of a 
part of the lands from the mortgagor, a l~aro l  agreement taken with the 
mortgagee, later made, that  the latter would release the lands from the 
terms of the mortgage ulx~n receiving in lieu of his lien a mortgage upon 
other lands, creates an equitable estoppel against the msrtgagee's position 
that the parol agreement was inefiectual under the statute of frauds 
( C .  S., see. 9%).  

4. Same--Purchase Moncy. 
The principle upon which the giving of a deed taking: back a mortgage 

for the balance of the purchase price is regarded ai; one transaction, 
giving the purchase-price mortgage a superior equity, and that the mort- 
gagor acquires title subject to  the n~ortgage lien, etc., has no eft'ect upon 
the princi~lle that  the mortgagee is estol~pc>d in equity by his parol ngree- 
ment, later made, to take a mortgage on other lauds in lieu of a part 
thereof embraced in a description of the mortgage, as  against a purcllaser 
in good faith, in reliance upon the parol agreement. 

5. Mortgages -Dischar~Paro l  Evidence. 
Eridcnce of a parol discharge of a written contract within the statute 

of frauds, or of a11 equitable estoppel by matter i n  p n i s  must be positive, 
unequirocal and inronsistent wit11 the contract; and nhere the evidence 
is conflicting, it  raises an issue to be determined by the jury. 

APPEAL by  defendant f r o m  H o r t o n ,  J., a t  chambe.as i n  Lillington, 
25 May,  1923. F r o m  JOHNSTON. 

Civi l  action to  remove cloud f r o m  title a n d  to restrain t h e  defendant, 
a s  mortgagee, f r o m  executing a deed t o  t h e  p u r c h a w r  a t  a cer tain 
mortgage sale, i t  being alleged t h a t  t h e  defendant or:tlly agreed wi th  
plaintiff to  release t h e  land  i n  question f r o m  her  mortgage. T h e  tem- 
porary  restraining order  was continued t o  the  hearing, a n d  t h e  defend- 
a n t  appealed. 

S o  counsel  f o r  plaintif f .  
Y o u n g ,  Bes t  & Y o z i n g  f o r  de fendan t .  

STACY, J. T h e  essential facts  a n d  allegations of bhis case a r e  a s  
follows : 

O n  1 4  February ,  1920, W. A. Stevens purchased a trxct of land f rom 
h is  sister, R e n a  Turl ington,  executing and  delivering t o  h e r  his  note  
a n d  a mortgage on said l and  t o  secure t h e  payment  of t h e  ent i re  p u r -  
chase price of t h e  property. T h i s  mortgage was du ly  registered. There-  
af ter ,  on  23 March ,  1920, t h e  plaintifl ,  being desirous of purchasing a 
p a r t  of said land f r o m  his  brother, W. A. Stevens, went to  t h e  defend- 
ant ,  h i s  sister, and  secured f r o m  her  a verbal agreement to  release t h a t  
port ion of t h e  l and  which h e  wished to bug, f r o m  t h e  operation of h e r  
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mortgage, and i t  is alleged that she promised to accept in lieu thereof 
a mortgage on another tract  of land o w ~ ~ c d  by their minor brother, 
J. Mmon Stevens. Relying upon this understanding and agreement, 
p l a i~~ t i f f  has taken a deed from his brother and paid to him $400 of 
the purchase price. J. Almon Stercns has prepared and tendered to the 
deferidarit a mortgage 011 his land as per agreement, but defendant has 
r ~ f u s c d  to accept same. 

Defendant de~iies the making of any such rerbal  agrrement, and, by 
way of answer, she pleads that, cren if such promise were made, i t  is 
not in writing, and, therefore, i t  is not enforceable. Defendant con- 
teiirls that she is entitled to proceed with the foreclosure of her mort- 
gage and to esecutc to the purchaser a ralid deed therefor, default hav- 
ing been made in the payment of the drht, and the property har ing 
been sold on 1.2 February, 1923, after due advertisenzel~t under the 
mortgage. 

The appeal presents a single question of law:  Does an  unexecuted 
rerbal agreement, made by a mortgagee for a valuable consideration, to 
release a real-estate mortgage, come within the statute of frauds? I f  
this be answered in  thc affirmati~w, the injunction should be dissolved; 
otherwise not. The  question must be ansuered in the  negative under 
authority of Hcmmings zs. Doss, 123 11'. C., 400, and cases there cited. 
I n  F a w  c. JT'hltfington, 72 1. C., 321 (opinion by Bjynum, J.), i t  is 
said:  "While the general rule is that  thc same formalities are  required 
by the 'Act to create and transfer an interest i n  land,' distinction is 
made bet\+-een contracts to 'sell and convey,' which are  the words used 
in the  act (Battle's Rerisal, ch. 50, see. l o ) ,  a i d  contracts or agree- 
ments made between ve~idor and rendee, mortgagor and mortgagee, after 
that relation between them is established, and r h i c h  are intended to 
terminate tha t  relation." 

There seems to be a sharp conflict in the decisions of the different 
States on this subject, depending on whether, in the given jurisdiction, 
a real-estate mortgage is regarded strictly as a conveyance of the  land 
or as a mere incident to the debt. Browne on the Statute of Frauds  
(5th Ed . ) ,  see. 267. I n  some of the States, notably Massachusetts and 
Naine, i t  is held that  an  oral promise made by a mortgagee to relin- 
quish his claim to the mortgaged premises, comes within the  statute of 
frauds and is void. Parker v. Baker, 2 Met. (Nass.), 423; Leavitt v. 
Pratt, 53 Me., 147. 

On the  other hand, this question has been decided differently in  a 
number of jurisdictions, including Xorth Carolina. Hemmings v. Doss, 
supra, and cases there cited; Wallis 2. .  Long, 16 ,41a., 738; Howard v. 
Gresham, 27 Ga., 347; Southerin v. Mendurn, 5 N .  H., 420. 
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The principal considerations urged in support of this latter view, 
according to the general holdings, may be summarized as follows: 

1. I n  respect to the rights of all persons except the mortgagee, who 
holds the legal title to the mortgaged premises, it is well settled that 
the mortgagor is to be considered as the owner of the land, with an 
estate therein which "may be devised, granted or entailed with remain- 
ders" (Lord Hardwicke), and which is subject to dower and to sale 
under execution. Weathersbee v. Goodwin, 175 N.  C., 234; Willington 
v. Gale, 7 Mass., 138; Bispham's Equity, see. 151 ; 27 C'yc., 1234. 

2. I t  is further held that a mortgagee has no interest in  the mort- 
gaged premises which can be taken at law under attachment or general 
execution until the right to redeem is foreclosed. C. ti., 677 and 807; 
Bowen v. King,  146 X. C., 385; Johnson I:. Whilden, 166 N.  C., 104; 
S. c., 171 N. C., 133 ; Jones 011 Mortgages (6th Ed.),  sec. 701 ; Freeman 
on Executions (3d Ed.), Vol. 2, sec. 184. 

3. According to the rule now generally prevailing, if a mortgagee 
attempt to convey the land to any person other than the mortgagor, 
unless he at the same time transfer the debt secured by the mortgage, 
no estate mill pnss by his deed, though in some cases it may operate as 
an assignment of the mortgage. d y m a r  v. Bill, 5 Johnson's Ch. Rep. 
(X. Y.), 570; Grere I , .  Cof in ,  14 Minn., 345; Johnson v. C o r n ~ f t ,  29 
Ind., 59; gubbard v. Harrison, 38 Ind., 341; Hill II. West, 80 Ohio, 
222; Kent's Com., 194; 19 R. C. L., 343. 

4. Where a testator, who holds lands in mortgage, by will devises all 
his real estate, the lands held ill mortgage do not pnss urcler such devise. 
illartin v. Smi th ,  124 Mass., 111. Xor would a surviving widow be 
entitled to dower in such lands. S a s h  v. Preston, 79 :Eng. Rep., 767; 
Powell on Mortgages, sec. 733. 

5. When a mortgagee transfers to anotlier person the debt wliicli is 
secured by the mortgage, this ordinarily carries with it the mortgage 
security, unless the parties agree otherwise. Jones v. Ashford, 79 N. C., 
172; Hyman  1.. Devereuz, 63 N .  C., 624; W ~ l l i a m s  v.  Telzchey, 85 S. C., 
402; Baber 1 % .  l ianie ,  163 N. C., 588; V e i l  v. Dacis, 1613 N. C., 298. 

6. Where a mortgagee dies, his interest in the mortgaged premises 
goes, not to his hcirs, but to his personal rep-esentatives. C. S., 2378. 
Thry may discharge and release the same as provided by C. S., 2596. 

7. And, finally, when the debt is paid, the title of the mortgagee is 
thereby extinguished, and all his interests in the land revert immediately 
to the mortgagor by operation of law. Porter v. Jlillet, 9 Mass., 101. 

The decisions in this State are to the effect that, as between the mort- 
gagor and the mortgagee, the legal title to the rnortpqed premises is 
vested in the mortgagee, while the mortgagor is looked upon as the 
equitable owner of the land. This relative position continues until the 
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land is redeemed or until the mortgage is foreclosed. P r io r  to the day 
of redemption, or condition broken, the mortgagor may pay the money 
according to the ternis of his contract, and thus avoid the  conveyance 
at law. This is termed his legal right of redemption. ,Ifter the special 
day of payment has p a s s d ,  or default suffered, the mortgagor still has 
the right to redeem at any time prior to foreclosure. This  is called 
his equity of redemption; and such right is regarded as a continuance, 
ant1 not a chaiige, of his old estate. l lemphil l  v. Ross, 66 S. C., 477 ; 
Parkrr c. Beasley, 116 N .  C., 1; Adams Equity, see. 114. Wlicre there 
is no agreement to the contrary, certainly after default, the mortgagee 
is entitled to enter and to hold the land until redeemed; and hc may 
maintain an action in  ejectment thercfor, even against the mortgagor 
himself. Wcathersber 1.. Goodwin, supra; Coor v. Smi th ,  101 N. C., 
261; Kzser v. ('owbs, 114 K. C., 640; Crrpehart 7.. Dettrick, 9 1  N. C., 
344; W i f t k o ~ c s k i  c. St'atkins, 84 N .  C. ,  437; Bruner v. Threadgill, 88 
N. C., 361; Cunnin,qham v. Dalis .  42 N. C., 3. 

Such rights are  given to the  mortgagee to enable him to protect his 
security, prevent waste, and keep the land from being lessened in value 
in any unlawful manner. I n  so f a r  as it is necessary to accomplish 
these purposes, the mortgagee is considered and treated in  law as the  
holder of the legal title; but otherwise his interests are viewed from a 
different standpoint. Lackey v. Martin,  120 N. C., 391. 

111 order to g i re  a mortgagee the full  benefit of the security and 
appropriate remedies for any violation of his rights, it  may be said 
that  he is treated as the owner of the land;  but for other purposes the 
law looks beyond the mere form of the conveyance to the real nature of 
his interest. and treats his  estate in the land quite differently from that  
of an  estate in fee simple. F o r  purposes other than  those mentioned 
above, the mortgage is to be considered as an  incident to the debt, nhich  
is the principal cons id~ra t ion;  while for the purposes of security, in this 
jurisdiction, it is treated as a direct appropriation of the property. 
Capehart v. Dettrick, supra; I I yman  v. Devereux, supra; Joyner v. 
Sfancil l ,  108 N.  C., 154; Xiller 1).  Picrce, 104 N.  C., 389; Faw v. Whi t -  
fington, supra. But  until foreclosure, or a t  least until possession taken, 
the mortgage, as a general rule, is regarded in  the light of a chose in 
action, to be dealt with according to the principles of equity. See 
opinion of Kent ,  C. J., in Jackson v. Willard, 4 Johnson's Rep. (X. IT.), 
41 ; Sheldon v. Sill,  8 Howard, 441. 

"At common law, a mortgage was a conveyance of land, sometimes in  - - 

fee and sometimes of a lesser estate, with a stipulation called a clause 
of defeasance, by which i t  was provided that  in case a certain sum of 
money were paid by the fpoffor to  the feoffee on a day named, the con- 
veyance should be void, and either the estate should, by virtue of the 
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defeasance, rerest in the feoffor or he should be entitled to call upon 
the feoffee for a reconveyance of the same." Bisphain7s Equity (9th 
Ed.), see. 150. 

I11 this State, mortgages are practically the same as at common law, 
with tlie exception of the mortgagor's equity of redempiion and its inci- 
dents. We adhere to the doctrine that the legal title passes to the mort- 
gagee, subject to the equitable principle that this passage of the legal 
title is primarily by way of security for the debt, and that for all other 
purposes the mortgagor is regarded as the owner of the land. Gorrell 
v. .llspaugh, 120 N. C., 362; lTreil c .  Davis, 168 N. C., 298. 

But it is the contention of the defendant in the instcnt case that her 
mortgage is a purchase-money mortgage, executed sin~i~ltaneously with 
her deed to W. A. Sterens, and, therefore, it is of a higher dignity than 
an ordinary mortgage giren to secure the payment of a debt created in 
some other manner. I t  is generally held that when a vendor conveys 
property and simultaneously takes back a mortgage to secure the pay- 
ment of all or a part of the purchase price, and such mortgage is at  
once registered, the title to the property conveyed does not rest in the 
purchaser for any appreciable length of time, but mere1;y passes through 
his hands, without stopping, and vests in the mortgagee. During such 
instantaneous passage, 110 lien of any character held rigainst the pur- 
chaser, dower or homestead right, can attach to the t i f le,  superior to the 
right of the holder of the purchase-money mortgage. Humphrey v. 
Lzimbe~ C'o., 174 V. C., 520; Hinfon  c. Hicks, 156 S. C., 24;  Bunting v. 
J o n ~ s ,  7 8  N. C., 242. 

This does not change the relatire position of mortg;agor and mort- 
gagee as between the  endo or and purchaser of the land, but it simply 
gives to the holder of the purchase-money mortgage priority or prece- 
dence over other claims and liens held against the vendlze, not upon the 
ground of any superior equity in the vendor or mortgagee ns such, but 
simply upon the ground that the two instruments, having been executed 
simultaneously, are regarded in law as concurrent acts or as component 
parts of a single act. 11for;ng c. Dicl~erson, 85 S. C'., 466; Weil v. 
Caseu. 125 N. C.. 356. 

u 

I t  will be observed that this suit is not between the mortgagor and 
the mortgagee; but A. F. Stevens, plaintiff herein, is a purchaser of the 
land for value, and he alleges that in buying the property he relied 
upon the defendant's promise to release the same from the operation of 
her mortgage. This, under authority of Gorrell v. Alsp,zugh, 120 N .  C., 
362, if found to be a fact, would constitute an equitable estoppel against 
the defendant. Xiller v. Pierce, supra. 

I t  may be well to note that evidence of a par01 discharge of a written 
contract within the statute of frauds, or of an equitable estoppel by 
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mat te r  in  pais, must  be "positive, unequivocal, a n d  inconsistent with t h e  
contract." F u w  c. 1Vhif t ington,  s u p m ;  .JllilZer v. Pierce, supra. H e r e  
t h e  allegations of t h e  verified complaint,  a n d  other  evidence offered, a r e  
of such charac te r ;  bu t  t h e  credibility of such evidence, of course, on  t h e  
hearing, will  be  a mat te r  f o r  the  jury.  She71 c. Rosemnn,  155 N. C., 90. 

Frorn  t h e  foregoing i t  follows t h a t  h i s  H o n o r  properly continued t h e  
restraining order  t o  t h e  hearing. 

Affirmed. 

KOTIXJTT ADTERTISISG ('OMPAST r. THIS FARMERS 1\IUTUAi, 
TOBACCO WAREHOCSE COMPAST. 

(Filed 3 Octobrr, 1023.) 

1. C o n t r a c t e V e n d o r  and   purchase^--Eswcial Goods-Breach-Measure 
of Damages. 

Where a n  e ~ e c u t o r y  contmct for the sale of cooclc peculiar to the 
seller's business and not available for sale b: the vendor to its gen- 
eral trade, in this case a r t  calendarr with the purchaser's nnme priutetl 
thereon, nit11 a stipulation in the contract againrt countermand, 
and the goods are  not presently in existence, hut thereafter to be cspe- 
cially manufactured, the seller, upon being notified by the purchaser, in 
breach of his contract, that he nould not accept the goods, may not con- 
tinue their manufacture and thus increare the lx~rchaser's damnger: and 
the measure thereof is the cod  incurred by the seller up to the time he 
received the notification, together n i th  the profits he would hare made 
had the contract not been breached. 

2. Same-Evidence-Instructions--Question for  Jury-Appeal and  Error. 
Xhere  a purchaser has breached his executory contract for the manu- 

facture of goods made especially for him, before their completion, the 
question of damages is for the jury upon the e\-idence thereof, and a per- 
emptory instruction from the court that  they award the plaintiff the full 
contract price is rerersible error. 

APPEAL by  defendant  f r o m  Rerr, J., a t  J u n e  T e r m ,  1923, of EDGE- 
COMBE. 

C i r i l  action t o  recover damages f o r  a n  alleged breach of contract.  
On 8 J a n u a r y ,  1920, plaintiff contracted wi th  t h e  defendant to  p r i n t  

cer tain calendars, containing advertising mat te r  serviceable only t o  t h e  
defendant ,  a n d  t o  sh ip  t h e  same f r o m  plaintiff's establishment i n  
Coshocton, Ohio, t o  the  defendant  i n  Rocky Mount ,  N. C., on o r  about  
1 December, 1920. T h e  amount  to  be paid f o r  said work was $408.75. 
T h e  contract  contained t h e  following s t ipulat ion : "Adrertising special- 
ties a r e  m a d e  t o  order  a n d  countermands cannot  be  recognized." 



198 I K  T H E  SUPREME COURT. [I86 

On i December, 1920, defendant wired and wrote plaintiff not to 
proceed with calendar order, as they mere undecided as to their plans 
for the coming year. I n  reply to this, plaintiff wrote that upon receipt 
of $110 to cover expenses already incurred, the order would be can- 
celed, but that unless satisfactory adjustment was effected by 15 Decem- 
ber, shipment would be made as quickly as possible thereafter. Receir- 
ing no answer. daintiff wired the defendant on 14 December: "We ., 2 A 

must have assurance that you will mail check promptly for expenses 
already incurred, or will print like copy submitted, Thursday, 16 De- 
cember, and express as soon as finished. I t  is up to you." On 1G De- 
cember, 1920, defendant wrote the plaintif as f o l l o ~ ~ s :  "In reply to 
your telegram regarding expenses already incurred by you in the print- 
ing of our job. Kindly advise by return mail what the expenses are. 
r p  to the present time, we were under the impression that our present 
manager would continue in force, but now find that this mill not be the 
case; thus there is no need of the comdetion of the iob. We have 
already written you, advising you to discontinue order: However, if 
you will send us the bill of expense up to now, we mill g ~ v e  i t  considera- 
tion." 

On 20 December. 1920. wlaintiff informed the defendant that the , L 
calendars had been finished and were being shipped. 

Defendant refused to accept shipment when it reached! Rocky Xount. 
His Honor instructed the jury that plaintiff was entitled to recover 

the full contract price. Verdict and judgment accordingly. Defendant 
appealed. 

J .  P. Bunn and P. S .  Spru i l l ,  Jr . ,  for plaintiff. 
Ba t t l e  & Wins low for defendant. 

STACY, J., after stating the case: The dwisions in  this jurisdiction 
are to the effect that when an executory contract for thl. sale of goods, 
not presently in existence and ready for delivery, but to be thereafter 
manufactured, is rescinded before the work is completed, the  endo or 
will not be allowed to increase his damages by continuing to manufac- 
ture the goods after notice of rescission, but his damages in such cases 
are to be measured as of the time of the breach of the contract by the 
vendee. Clothing Co. v. Stad iem,  149 N.  C., 6 ;  Heiser v .  X e a r s ,  120 
N.  C., 443. The theory upon which this conclusion is reached is not 
that the buyer or the party in default has a right to pay damages as 
an alternative performance of his contractual obligation, but rather 
upon the theory that it is the duty of the seller to do nothing, after 
notice of rescission, to increase his damages. Advert is ing Co. v. Wilson ,  
186 Mo. App., 492; 172 S. W., 394; C a t d o g u e  Co. v. F m n d r y  Co., 97 
S .  W., 231; International Tex t -Rook  v. Jones, 166 Mich., 86. 
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I11 N f g .  Co. c. Cutlery Co., 127 S .  W., 666, the power as distinguished 
from the right of a party to repudiate an executory contract, in the 
face of a stipulation against cancellation, is stated as follows: "One 
party to an executory contract has the power to repudiate it, and the 
remedy of the other party is an action for damages caused by the 
breach of the contract. H e  cannot thereafter himself perform and 
recover on the contract. And a contracting party who has certain 
things to do under his contract has no right to proceed to execute it 
after he has been notified that the other party will not stand by the 
contract, and when he receives notice from the other party repudiating 
the contract, he is not justified in allowing anything further to be done." 
See, also, Bishop on Contracts, sees. 837 and 841. 

The different mcthods employed and used by the courts in working 
out the rights of the parties under such circun~stances hare not been 
uniforn~;  and this has resulted in a sharp conflict of authorities else- 
where on the subject. Hurt-Purr Co. v .  Finley, 31 N .  Dak., 130; Ann. 
Cas. 1917 E, 706, and note; Page on Contracts (6th Ed.), see. 3224. 
For example, in several jurisdictions it is held that where the contract 
is for the sale of a commodity not in  existence at the time and which 
the seller is thereafter to manufacture, or put in a condition to be de- 
livered (especially if it be of a kind different from that ordinarily made 
by the seller), upon repudiation by the purchaser, the contract is to be 
considered as one for work and labor, and not one of sale. Flynn  v. 
Dozsgherty, 91 Cal., 669; Afwa te r  v. Hough,  29 Conn., 508; Goddard 
v. Binne?~ ,  115 Mass., 450; Turner  e. Nason,  65 Xich., 662; Bennett v. 
S y e ,  4 Greene (Ia.) ,  410; Bagby v. Walker ,  78 Md., 239; Deal v. N a x -  
well, 51 x. Y., 652; Mattison v. Wescof t ,  13 Vt., 258. 

When a party breaches his contract, without any valid excuse, the 
courts are not inclined to permit him to prescribe the rights of the inno- 
cent party, but their chief concern is in making the plaintiff whole and 
securing to him his rights under the contract. Register Co. v. Hill, 136 
N. C., 277; Smith v. Lumber Co., 143 N. C., 26. Nevertheless, we think 
it is more in keeping with a just regard for the rights of both parties 
to hold that when a buyer countermands an order for goods before they 
have been manufactured and at a time when the seller can stop the work 
and thus mitigate his damages, the vendor should not be allowed to 
proceed with the work so as to aggravate the damages and recover the 
contract price upon the theory of full performance. Butler v. Butler,  
77 N. Y. ,  472; Danforth a.  Walker ,  37 Vt., 239; Fireworks Co. v. 
Polites, 130 Pa .  St., 536; Collins v. Dalaporte, 115 Mass., 159; Elliot 
on Contracts, Vol. 3, see. 2035; 13 C. J., 655; Scale C'o. c. Beed, 52 
Iowa, 307. 
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I n  6 R. C. L., 1029, this rule is stated as follows: "IVhile a contract 
is executory a par ty  has the power to stop performance on the other 
side by an  explicit direction to that  effect, subjecting himself to such 
damages as mill compensate the other party for being stopped in  the 
performance on his part  a t  that  stage in the execution of the contract. 
The  party thus forbidden cannot afterwards go on, and thereby increase 
tlie damages, and then recover such damages from the other party. The  
legal right of either party to violate, abandon, or renounce his contract, 
on the usual terms of compensation to  the other for the damages which 
the law recognizes and allows-subject to  the jurisdiction of equity to  
decree specific performance in proper cases-is universally recognized 
and acted upon." 

,Ipplying these principles to the facts of . t he  instant case, me think 
the plaintiff's recovery should be limited to  such damages as were sus- 
tained prior to tlie receipt of the  defendant's letter of 16 December, 
1920. This  letter contained, for  the first time in the correspolldence 
between the paiities, what aniounted to a definite repudiation of the 
contract. I f  the work had not been complc>ted a t  that  time, the plain- 
tiff would only be entitled to recorer an  amount sufficient to compen- 
sate it for  the labor expended and expenst. incurred i n  the par t  per- 
formance of the contract, prior to its repudiation, plus the profit tha t  
would have accrued had full  performance not been prevented by the 
defendant. Cafalogue Co. 2) .  F o u n d ~ y  Co., supra. While the differ- 
ence between the contract price and the amount of danages  sustained 
u p  to the receipt of the defendant's letter of renunciat io~l may have been 
slight, yet this was a question for the jury, and me think his  Honor 
erred in  his peremptory instruction. 

New trial. 

T. IT. EDWARDS Y. JAMES I<. BUTLER. 

(Filed 3 October, 1923.) 

Judgments--Attorney and ClientLaches - Motion to !Set Aside Judg- 
ment. 

The laches of an attorney will not be imputed to his client when the 
latter is free from blame; and where the client upon being serred with 
summons as a defendant in an action immediately emplo.rs counsel having 
the reputation of diligence i n  his practice. who proniiws to notify him 
when necessary to zire further attention to his case, and soon thereafter 
a judprnrnt by default final for the want of an answer is rendered 
against him, ignorant of the course and practice of tlie court, it will be 



N. C.] FALL TERM, 1923. 201 

set aside upon motior~ aptly made ulion a showing of merits. \r ith per- 
mission to make new parties if neceswry to the full determination of the 
contro~ersy. As to whether such judgment nas the pro~er  one in this 
case, gucre? 

Mo~rorr to set aside a judgment by default final against defendant for 
$1,005.60, heard before his Honor, Grady ,  J., at August Term, 1923, of 
S a i w ~ s o ~ .  

The motion was denied, and in the judgment of his Honor thereon 
it is stated that defendant, on an equitable adjustment of matters be- 
tween him and plaintiff, is entitled to certain credits in the judgment, 
and it is further provided that the cause be retained for an adjustment 
of the rnatters referred to and execution in the meantime be stayed. 
Defendant excepted and appealed. 

S o  counsel for plaintiff. 
C l i f o r d  & Townsend for defendanf .  

HOKE, J. I t  appears by the findings of fact of his Honor, and sup- 
ported by affidavits presented at  the hearing, that summons was served 
on defendant on 27 October, 1922, returnable 13 November, 1922. That 
immediately defendant employed a reputable and diligent attorney 
regularly practicing in the court to look after the matter for defendant, 
and said attorney undertook to do so. That on conference with the 
attorneys of plaintiff, they promised him that they wouId serve him 
with copy of complaint when same was filed, and defendant's attorney 
thereupon assured him that he need give himself no concern about the 
matter until "he, the said attorney, advised him further.,' That in vio- 
lation of this agreement, complaint was filed and the judgment com- 
plained of entered without knowledge of defendant or his attorney and 
without any notice having been given as agreed upon. 

The affidavit of defendant in support of the motion is accompanied 
by an answer setting forth a meritorious defense and tending to show 
that a judgment by default final is not a proper determination of the 
matters involved in the controversy. 

Upon these facts it is held with us in  well-considered cases that the 
negligence of an attorney, even if established, will not be imputed to a 
client when the latter is himself free from blame. Seatcell v. Lumber  
Co., 1 7 2  K. C., 320; Schiele & Rrigshaker  v. Ins .  Co., 171 N. C., 426. 

I n  the case presented it appears that defendant, as soon as served, 
employed an attorney having just reputation for character, capacity 
and diligence, and who was a regular practitioner in the court, to look 
after his interests. That plaintiff himself was unacquainted with the 
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course and requirements of court procedure and, relying on the assur- 
ance of his attorney, he thereby failed to file his answ&, etc., within 
the time required. 

I t  would seen1 on the only evidence submitted that defendant's attor- 
ney was justified in the instant case by the assurances received, but 
whether this be accepted or otherwise, we can perceive no blame attribu- 
table to defendant himself. and under the authorities cited. defendant 
moving in apt time and on a show of merits, is entitled to have the 
judgment set aside. 

There is also an averment in  defendant's affidavit filed as a basis 
for the motion that a judgment by default final is not in accordance 
with law and the course and practice of the court, and there is doubt 
in any event if such a judgment should be allowed to stand. I n  plain- 
tiff's verified complaint he alleges in effect that he bought or bargained 
for one-half of a tract of land from defendant and paid him thereon 
$1,000 and certain additional expenditures for a deed, $5.61, and that 
he entered into possession of said land and stayed there one year, receiv- 
ing the rents and profits of same, and so far as appears still has posses- 
sion of the property. That he bought the one-half on condition that 
one J. 0. Tew would buy the other, and that if said J. 0. Tew did not 
buy the other half and make the payments thereon that the trade should 
be rescinded and defendant would save  lai in tiff harmless and return 
him his money, etc., and thereupon demanded and obtained a judgment 
by default final for the entire amount without accounting in any way 
for the occupation of the property for at  least a year. His  Honor 
recognized that there should be a further adjustment and so provides 
in his judgment, but under the contract as alleged, to '(save plaintiff 
harmless in  case the trade is off," it would seem that the accounting 
should precede a final judgment in the matter. Without decision on 
this question, however, we are of opinion and so hold that the judg- 
ment be set aside as for excusable neglect, and the defenses wesentid - ,  

by the answer should be considered and passed upon and new parties 
made if necessary to a full determination of the controversy. 

Error. 

ROAD CORIMISSIOXERS v. COUNTY COUMISSI~OKERS. 

(Filed 3 October, 1923.) 

The provisions of a later statute that are repugnant to those of a 
former one will be construed to repeal so much thereof as is repugnant 
without any specific repealing clauw, and i n  construing the later act, 
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the intent of the Legislature nil1 be given effect primar~ly as interpreted 
from the language therein used, and nhere this ic: frec from aml~iguity 
and e\l)rcxsses ylainly, clear13 and distinctlj the seriv of i t5  framers, 
a resort to other ~liearli of interpretation is not permitted. 

2. Same-Taxation-Roads and Highways. 
A statute entitled to limit the anlount of tax authorized for road dis- 

trict purpoce<, authorized hy a prior Ian-, ant1 in the hody of the act 
requiring that the amount of the Icvy should not excetd a certniii rate 
oil the $100 ~aluation of the taxable property, repcalq qo much of the 
former law as is re1)ugnant thereto. ~\itllout exl)re\4g rcpeali~ig i t :  m t l  
the increased valuation of the tnx:~hle prope~t) may be coniidcred as a n  
aid to this i~iterpietatioil. 

V m ~ ~ ~ r u s  PRCCEEDIXGS, heard before his Honor, Shazc. J., at -August 
Term, 1923, of DA~IDSOX.  

The  road commissioners of the  county having duly certified to de- 
f e r idn~~ t s  and board of assessors that  a road tax  of 45 cents on the hurl- 
dred dollars was necessary for carrying out the road program of the 
county for the  years 1923-24, as provided by law, demanded of defend- 
ants that  such levy be made by defendant board. Defendants conterid- 
irrg that  under the statutes applicable they could not exceed a rate of 
35 cents, declined to levy the 45-cent rate, whereupon present proceed- 
ings were instituted to compel compliance. The  court entered judgment 
denying the writ and plaintiff board excepted and appealed. 

TT'alser &? lTTalser, Phillips &? Bower and J .  R. XeCrary  for plaintiff. 
W. 0. Bzirgin and P. V .  Cfritcher for defendant. 

HOKE, J. On the hearing it was made to appear tha t  chapter 334, 
Public-Local L a m  of 1915, provided for a bond issue of Davidson 
County of $300,000, and authorizing a tax  levy not to exceed 30 cents 
for the creation of a sinking fund and for maintenance of roads, etc. 
Chapter 129, Public-Local Laws of 1917, provides tha t  the  board of 
road commissioners in their discretion shall determine the amount of 
tax t o  be levied for road purposes, and that  the county commissioners 
shall levy such t ax  as the road comnlissioners shall find to be necessary, 
"not to exceed the amount as  provided by law." Chapter 233, Public- 
Local L a m  of 1919, provides that  the board of county commissioners, 
at the time other road taxes are  levied and in addition to the taxes now 
authorized to be collected under existing law, shall levy annually a 
special t ax  of 30 cents on the $100, etc., valuation for the purpose of 
maintaining the present public roads and extending the same and pay- 
ing the outstanding indebtedness of the board of road commissioners. 



204 I K  THE S U P R E M E  COURT. [I86 

The General Assembly of 1923 enacted a statute as follows: 

AN L l ~ ~  T O  XMESD CHAPTER 129, PUBLIC-LOCAL LAWS 1917, .4XD T O  

LIMIT A ~ J I O C K T  O F  TAX TO BE LEVIED FOR ROAI)S I N  DAVIDSON 
COUNTY. 

The General Assembly of S o r t h  Carolina do enact: 

SECTION 1. That chapter 129, Public-Local Laws, Session of 1917, be 
amended as follows: That there be added to section 2 of said act the 
following: "Provided, that the amount of taxes to be levied shall not 
exceed 35 cents on each $100 of valuation of taxable property." 

SEC. 2. That the board of county cornmissioners of Phvidson County 
shall levy each year at the time of levying taxes for road purposes, as 
provided by law, such an amount as the board of road commissioners 
of said county shall in writing request for such year, however, not to 
exceed 35 cents on each $100 of taxable property in said county. 

SEC. 3. That this act shall be in force and effect from and after its 
ratification. 

From a proper perusal of this the legislation applic3able me concur 
in the view that the force and effect of the act of 1023 s to restrict the 
amount of taxation for any and all road purposes to the 3; cents as 
specified. I t  is true, as contended by appellant, that implied repeals 
aro not favored, and that where there are two statutes relating to the 
same subject passed at the same or different sessions, and there is no 
express repealing clause, that both must be given effect in so far  as their 
different provisions are not inconsistent with each other, but it is also 
true that, to the extent that they are nece3sarily repugnant, the later 
statute shall prevail. Brnmham v. Durham, 171 N.  C., 196-198. . 

This decision quotes with approval from the opinion of Associate 
Justice Fields in U.  8. v. Tynrr,  78 U .  S., 96, to the effwt "That where 
there are two acts on the same subject the rule is to gi~.e effect to both 
if possible, but if the two are repugnant the latter act and without any 
repealing clause operat& to the extent of the repugnancy as a repeal 
of the former.'' 

And in determining whether there is a repugnancy, it is the approved 
rule here and elsewhere that the intent of the Legislature must be sought 
primarily in the language used, and "where this is free from ambiguity 
and expresses plainly, clearly and distinctly the sense of the framers, 
a resort to other means of interpretation is not permitted." Iiearney v. 
Vaan, 154 N .  C., 311; I n  re Applicanfs for License, 143 x. C., 1. 
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I n  this last decision citation is  made from Black on Interpretation 
of Laws, see. 26, as follows: "The meaning of a statute must first be 
sought in the language of the statute itself," and further, "If the lan- 
guage is plain and free from ambiguity and expresses a simple, definite 
and sensible meaning, t ha t  meaning is  conclusively presumed to be the 
meaning the Legislature intended to con~ey." And from Lewis' Suther- 
land on Statutory Construction (2d Ed.), see. 267, "Where the inten- 
tion of the  Legislature is so apparent on the  face of the statute tha t  
there can be no question of its meaning, there is no room for construc- 
tion." 

Considering the statute of 1923 in  the light of these recognized prin- 
ciples, it is  clear that  the ~nean ing  and purpose of the Legislature is  to 
restrict the amount of taxation for road purposes in  Davidson County 
to the 35 cents on the $100. I t  so provides in  express terms. An  
interpretation that  is  i n  full accord ~ i i t h  the t i t le:  "An act to amend 
chapter 129, Public-Local Laws of 1017, and to  limit the amount of 
tax to  be levied for roads in  Davidson County." 

This  view is confirmed by the fact tha t  the tax  ~ ~ a l u a t i o n  of David- 
son County in  1923 is more than double that  which p re~a i l ed  in  the  
years x-hen the former acts were passed, and this  no doubt affords a 
reason for the action of tlie Legislature in  the premises. 

We are of opinion that  his Honor has made correct disposition of tlie 
matter before him, arid his judgment cleiiging the writ is 

,Iffirmed. 

STATE r. CIJWELASD LOFTIN.  

(Filcd 3 October, 1923.) 

1. A~~est-Police-Sheriffs-Officere\Varrants for Arrest. 
A policeman of a citj- is given the same authority as is vested by lan- 

in sheriffs (C.  S., see. 2642), and may arrest, nithout a warrant, a person 
in his presence violating the statute forbidding the operation of an auto- 
mobile upon the s t r e ~ t s  by a person under the influence of intoxicating 
liquor. C. S., sec. 4306. 

2. Instructions-Jury-Belief of Evidence--F'indings of Fact-Criminal 
Law. 

The verdict of a jury must not he solely based upon their belief of 
the evidence on the trial, but upon their findings of fact therefrom, and in 
criminal cases, beyond a reasonable doubt. 

3. Same--Appeal and Error-Sew Trials. 
The Court disapproves again an instruction for the jury to render their 

verdict upon their belief of the evidence, and where the eridence is con- 
flicting, this instruction will be held for reversible error. 
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CRIMIKAL ACTIOS, tried before Grady, J., and a jury, at  August 
Term, 1923, of LESOIR, on appeal from the recorder's court. 

There mere two warrants, one charging the defendant with operating 
an automobile while intoxicated or under the influence of intoxicating 
liquor, in violation of C. S., sec. 4506, and the other with unlawfully 
resisting an officer. I n  the Superior Court the cases were consolidated, 
and a verdict of not guilty was returned as to the operation of the auto- 
mobile. I n  the other case, Richard Stroud testified in substance that 
he mas a police officer; that the defendant spoke to him, went across 
Bright Street, entered a car and drove away; that Saunders, a con- 
stable, said the defendant was "too drunk to drive a car"; that the two 
officers followed the car around two blocks and into the defendant's 
back yard; that he approached the defendant and undertook to make 
the arrest and was assaulted by the defendant; that he had no warrant 
and thought the defendant was under the influence of liquor when he 
was driving the car. 

There was evidence for the defendant tcwding to show that he was 
sober and was driving at a rate not exceeding six to ten miles an hour. 
Several witnesses were examined on each side. 

Attorney-General Xnnning and Assistant Attorney-Geneva1 S a s h  for 
the State. 

Moore (e. Croom for the defendant. 

ADAAIS, J. I n  section 2642 of the Consolidated Statutes it is pro- 
vided that a policeman shall have the same authority to make arrests 
within the town limits as is vested by lam in sheriffs; and a sheriff is 
authorized to arrest without a warrant any person who commits a mis- 
demeanor in his presence. S. v. Freeman, 86 S. C., 683; S .  v. I lunter,  
106 N .  C., 796; S .  v. NcAfee ,  107 N. C., 812; Sossamcn v. Cruse, 133 
N.  C., 470; S .  v. Rogers, 166 N.  C., 389. Therefore Richard Stroud, 
who was known to the defendant as a policeman of the zity of Kinston, 
was authorized, although he had no warrant, to arres; the defendant 
d t h i n  the corporate limits of the city for a breach of the statute for- 
bidding the operation of an automobile upon the streclts by a person 
under the influence of intoxicating liquor, if the breach was committed 
in the officer's presence. C. S., sec. 4506. 

As to this proposition there seems to have been no controversy, but 
the defendant excepted to the instruction "that if the jury believe all 
the evidence they mill find the defendant guilty of resisting an officer." 

The phraseology of this instruction has frequently b e ~ n  disapproved. 
I n  Sossamon v. Cruse. sunm.  , T I I s ~ ~ ~ P ,  Wa7k.w nninted out the obiection 
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of the second passage taken from the charge of the court. The jury 
is there told that if they 'believe from the evidence' the facts therein 
recited, the acts of the defendant did not constitute an assault. This 
Court has referred to this form of expression as being open to the objec- 
tion that the jury might believe that certain facts existed when they 
would not be willing to find that they did exist, and that the law as 
given by the court to the jury should be based not upon their belief 
merely, but upon the facts as found by them under the rule of law as 
to the burden of proof and such proper instructions from the court as 
will enable the jury to intelligently weigh and apply the evidence. 
S.  v. Barrett, 123 N. C., 753; Wilk ie  v. R. R., 127 N. C., 203." I n  
Xerrell v. Dudley, 139 N .  C., 59, Justice Brown was equally explicit: 
"The plaintiff also excepts to certain expressions used by the judge 
below in charging the jury: 'If you believe from the evidence . . . ' 
is an expression urged upon our attention by the plaintiff as erroneous 
and prejudicial. I t  is true that the language is inexact, and this form 
of expression should be eschewed by the judges in charging juries. This 
Court has heretofore called attention to it in  a number of cases: S. v. 
Barrrtt,  123 K. C., 753; S. v. Green, 134 N .  C., 6 6 1 ;  1Vzlkie v. R. R., 
127 IV. C., 203; Sossamon v. Cruse, 133 N .  C., 470." And in S. v. 
Singleton, 183 N .  C., 739, Justice Stacy remarked : "We are again con- 
strained to call attention to the fact that the form of expression, 'If you 
believe the eridence,' should be eschewed in charging the juries in  both 
criminal and civil actions," citing Nerrell v. Dudley, supra. 

I11 Xerrell's case, supra, Justice Brown made the further observation, 
"We do not regard the use of such language as reversible error unless 
it clearly appears that the appellant was probably prejudiced thereby" ; 
and this ruling has been applied by the Court to cases in which only 
one inference was reasonably to be deduced from the evidence, as, for 
example, where only one witness testified to the transaction. I t  finds 
illustration in S. 2). Nttrphrey, antr, 113, and the cases cited. There 
v e  said that because more than one inference could not reasonably 
be drawn from the evidence the expression, "If you believe the 
evidence," would not be held for reversible error, but we again noted 
disapproval and suggested that in crinlinal actions the accepted formula 
as to "reasonable doubt" should be followed-not "if the jury believe 
the evidence beyond a reasonable doubt," but "if upon all the e~idence 
they are satisfied beyond a reasonable doubt of every element necessary 
to constitute the offense," etc.; for it is the duty of the trial judge in 
charging the jury to explain the constituent elements of the offense for 
which the defendant is indicted. 

The defendant did not testify, but he introduced fourteen witnesses 
and the State eight. The evidence being conflicting and reasonably 
susceptible of more than one inference, certainly as to the defendant's 
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condition, his Honor's instruction-"if the jury beliere all the evi- 
dence," etc.-was clearly prejudicial to  the defendant. 

I n  justice to the learned judge who tried the  case, we note the fact 
that  when the instruction complained of was given, the defendant had 
not been acquitted on the charge of operating his  car  while under the  
influence of intoxicating liquor. There is 

Error .  

JOBBERS OYERALL COJIPAST V. C. 8. HOLLISTRR COBIPANT. 

(Filed 3 October, 1H23.) 

1. Evidence--Written Contracts-Par01 Evidence. 
Matters resting in parol leading up to the execution of a written con- 

tract are considered as merged in the written instrument, and may not 
contradict or vary its terms. 

2. Same--Condition Precedent. 
The rule excluding parol evidence that contradicts 01' raries a written 

contract into which it has merged, does not apply \vhen it tends to show 
a condition precedent to the effectiveness or the operation or binding 
effect of the written instrument. 

3. SanioBppeal  and Error-Prejudice-Sew Trials. 
The purchaser of goods gave the salesman of the vendor a ivritten 

order therefor, and offered evidence tending to show tllat it was agreed 
that the written instrument should be effecthe only if he could counter- 
mand in time an order for like goods he had theretofore given another 
concern, which he had been unable to do :  IJcld, sufficient as tendinq to 
sho\v a condition precedent to the effectiveness of the written instru- 
ment, and its exclusion by the trial court was reversil~le error. 

APPEAL by defendant from G r a d y ,  J., at  May Term, 11923, of CRAVEN. 
C i d  action to recover the value of certain overalls, alleged to  have 

been sold and delivered to defendant by plaintiff. 
F rom a directed verdict i11 favor of plaintiff the defendant 'appealed, 

assigning errors. 

H.  P. lt'lzitehurst and G i ~ i o n  Le. Guion f i r  p7ainti.f 
J foore  d2 D u n n  a n d  R. A. Sunn for de fendan t .  

STACY, J. Plaintiff's agent secured from the defendant a paperwrit- 
ing purporting to be an  unconditional order for certain overalls to  be 
shipped by plaintiff to defendant. T h e  writing contained the  following 
stipulation: '(This contract is not subject to cancellation unless delivery 
is delayed beyond a reasonable length of time." There is no contention 
of any delay in delivery. 
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Defendant denied liability and, upon the trial, offered to show that 
the order in question was given with the distinct understanding and 
upon the express condition that the same should not become effective 
or operative if certain overalls previously ordered from another dealer 
were received by defendant; and further, that before plaintiff had 
acknowledged and accepted said order, defendant advised the plaintiff 
by letter that defendant would receive the overalls previously ordered 
as aforesaid, and that defendant would and did thereby cancel the order 
given to plaintiff's agent. Notwithstanding this letter, plaintiff there- 
after shipped the overalls and now brings this suit to recover their 
1-alue as per stipulated price. 

All of the defendant's proposed evidence was excluded on objection. 
Therefore the single question presented by the appeal is the competency 
or incompetency of the evidence offered by the defendant. 

I f  the eridence in question were offered for the purpose of establish- 
ing a condition subsequent, resting in parol, and in direct conflict with 
the express terms of the written instrument, it was properly excluded. 
The genera! rule is, that no verbal agreement between the parties to a 
written contract, made before or at  the time of the execution of such 
contract, is admissible to vary its terms or to contradict its provisions. 
A11 such agreements are consifired as varied by and merged in the 
written contract. '(It is a rule too firmly established in the law of evi- 
dence to need a reference to authority in its support, that parol evidence 
mill not be heard to contradict, add to, take from or in any way vary 
the terms of a contract put in writing, and all contemporary declara- 
tions and understandings are incompetent for such purpose, for the 
reason that the parties, when they reduce their contract to writing, are 
presumed to have inserted in it all the provisions by which they intend 
to be bound." S m i t h ,  C. J., in  B a y  v. Blackwell,  94 N .  C., 10. 

On the other hand, if defendant's purpose was to show a condition 
precedent, prior to the happening of which it mas agreed the contract 
should not become effective or operative, the proposed evidence was com- 
petent, and it was error to exclude it. Building Co. v. Sanders, 155 
K. C., 328, and cases there cited. "The manual delivery of an instru- 
ment may always be proved to have been on a condition which has not 
been fulfilled, in order to avoid its effect. This is not to show any modi- 
fication or alteration of the written agreement, but that it never became 
operative, and that its obligation never commenced." Devens, J., in 
Wilson v. Powers, 131 Mass., 539. 

We think the evidence offered by the defendant brings the instant 
case within the latter rule and that a new trial must be awarded and 
another jury impaneled to pass upon the evidence. 

New trial. 



IS THE S U P R E M E  C O U R T .  

BECK v. WILKISS-RICKS Co. 

A. C. BECK V. WILKIXS-RI('I<S COJIPAST 

(Filed 10 October, 1.923.) 

1. Evidence-Examination Before Trial-Statutes. 
I t  is comgete~it for a party who has been rsamined under the pro- 

visions of the statutes before the trial of the cause, a t  tlie instnnce of 
the adverse party, to introduce the testimo~ij- so taken as  evitlence in his 
ow11 behalf a t  the trial. C. S., secs. 900, 901, 90'7. 

2. Same--Definition of Promise. 
h proniise is a declaration by any pelwm of his i~ltention to do, or 

to forbear from doing, anything, a t  the request or for the use of another; 
and a proposal \\-hen accepted becomes a 1)romise. 

A promise made and acceljtetl by the proprirtor of an automobile garage 
or its authorized agent, to pay th r  plaintiff for his automobile, which 
was claimed to hare 1 ~ v n  negligently tlclnyetl under tlmigerous contli- 
tiolls, in repairing, through the tlefenda~it's fault, and cirnsrquently burned 
in the destruction of the garagt> by fire, is a rnlitl and l~ ind i~ ig  one, upon 
R sufflciwt c0114deration, and enforceable ill our c o u ~ ~ t ~ .  

4. Same--F'rincipal and Agent-C!orporations. 
The secretary of an incorlmrnted gpraccx nntl auto rclmir company has 

tlie implied authority to settle claims made for damages upon the cor- 
ljoration, C. S., sec. 1113, and one qo dealins with him therein will not 
be bound by a secret liuiitation of his nutliority : n~ld  upon his own testi- 
mony that he was the proper one to be tlrnlt with in this respect, the 
questio~i of the corl)oration's liability for his lrromisc. to pay the claim 
is properly l~reseuted. 

5. Sam~Judgments .  
Held ,  the affirmative verdict eitnhlishing the tlefentlant's negligence in 

this case, as  the cause of ~~laint i f l ' s  stlamagt., and fisiiig the amount 
thereof, was sufficient to sul)port a verdict in l~laintiff's favor, there beiug 
no further defense claimed. 

,IPPEAL by defendant f r o m  IIorton, J., at M a r c h  Term,  1923, of LEE. 
T h i s  was a civil action, brought by plaintiff against t h e  defendant 

f o r  the  r a l u e  of a n  automobile burned i n  the  garage of t h e  defendant. 
T h e  complaint alleges t h a t  t h e  defendant  was a corporation, engaged, 
among other  things, ill t h e  conduct of a public garage f o r  tlie repa i r  of 
automobiles, ill t h e  town of S a n f o r d ;  t h a t  on t h e  morn ing  of 20 J a n u -  
a ry ,  1919, about  9 :30 o'clock, plaintiff carr ied a n  Overland, Ko.  90, t o  
t h e  garage  to  have  minor  repairs  made, which would t a k e  only about  
one a n d  a half hours, and  t h e  defendant  promised to m a k e  tlie repairs  
t h a t  d a y ;  t h a t  dur ing  the  afternoon, and  a f te r  t h e  t ime  t h e  defendant 
h a d  promised to h a r e  t h e  repairs  completed, t h e  plaintiff v e n t  t o  the 
garage  f o r  t h e  purpose of t ak ing  t h e  ca r  away, and  found  t h e  same dis- 
mantled a n d  t h e  defendant 's employees making  repa i r s  not directed or  
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authorized, and which defendant had been expressly directed by plain- 
tiff not to make. 011 accouiit of the wrongful dismantling of the car, 
plaintiff could not get the same; that  during the night tlie car was 
burned, through tlie negligence of the defendant. 

There was allegation that  defendant was negligent in not keeping a 
watchman a t  the  garage, and also other allegations of negligence in the 
manner in which auton~obiles, etc., mere lrcpt in the garage, having ou 
them mires arid equipment for conveying electric current, etc., which 
made it a menace arid source of danger from fire. 

There was allegation that  after the burning of the car the plaintiff 
and tl~feridant entered into negotiations for settlement of damages, and 
the defenc!ailt promised and agreed to pay plaintiff the ~ ~ a l u e  of the car. 

The  defendant denied tlie material allegations of plaintiff, and denied 
that  it x a s  to make minor repairs nhich could be completed i11 an hour 
a d  a half, or  that  tlie repairs authorized by plaintiff C O L I ~ ~  be com- 
pleted the day the car Tvas left with them. I t  admitted that  it kept cars 
in storagc, but denied that  it was negligent in not keeping a ~vatchman 
or in the manner automobiles xvere kept, and denied that  it made any 
promise to plaintiff to settle for tlie car which was burned. 

Tlie following issues were submitted to the ju ry :  
"1. V a s  the automobile of plainti8 destroyed by the  negligelice of 

de f~nr l a i~ t ,  as alleged ? Answer : 'No.' 
"2. What damage did plaintiff suffer by reason thcreof ? Answer : 

I , 
"3. Was delivery of plaintiff's car to him before the fire prevented 

by unauthorized work by defendant, as alleged? Answer : 'Yes.' 
"4. Did the defendant promise and agree to pay the plaintiff the 

value of the automobile? ,Insn.er : 'Yes.' 
"3. Wlmt was the ralue of the automobile? Answer : '$350.' " 
The court below g a w  judgment for plaintiff and against defendant 

for $3,50. The  defendant appealed to this Court, and assigned as errors: 
"I. H i s  Honor erred in admitting in evidence the written examina- 

tion of the plaintiff, taken during the  pendency of the action. 
"2. H i s  Honor erred in denying defendant's nlotion to nonsuit the 

daintiff .  
"3. His  H o ~ l o r  erred in deriving defendant's motion to nonsuit a t  

" - 
conclusion of all the evidence. 

"4. Error  was committed in submitting the third issue, as follows: 
'Was delivery of plaintiff's car to  him before the fire prevented by 
unauthorized work by defendant, as alleged?' 

"5. H i s  Honor erred in submitting the fourth issue, as follows: 
'Did the defendant promise and agree to pay the plaintiff the value of 
the automobile?' 
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"6. His Honor erred in refusing to set aside the verdict on the third 
and fourth issues. 

"7. His Honor erred in signing the judgment." 

G u c i n  d? J a c k s o n  and H o y l e  & H o y l e  for plaintif f .  
Seawell d? P i t t m a n  for defendant .  

CLARICSON, J. The first assignment of error was to the court below 
admitting in evidence the written examination of plaintiff, taken during 
the pendency of the action. I n  this State the "Bill of Discovery" has 
been abolished and the following has been substituted: 

"A party to an action may be examined as a witne3s at  the instance 
of any adverse party, and for that purpose may be zompelled, in the 
same manner and subject to the same rules of examination as any other 
witness, to testify, either at the trial or conditionally or upon commis- 
sion. Where a corporation is a party to the action, this examination 
may be made of any of its officers or agents. 

'(The examination, instead of being had at the trial, as provided in 
the preceding section, may be had at any time before the'trial, at the 
option of the party claiming it, before a judge, ccmmissioner duly 
appointed to take depositions, or clerk of the court, on a previous notice 
to the party to be examined, and any other adverse party, of at least 
five days, unless, for good cause shown, the judge or court orders other- 
wise. 

"The party to be examined, as provided in the preceding section, may 
be compelled to attend in the same manner as a witness who is to be 
examined conditionally; but he shall not be compelled to attend in any 
county other than that of his residence or where he may be served with 
a summons for his attendance. The examination shidl be taken and 
filed by the judge, clerk, or commissioner, as in the zase of witnesses 
examined conditionally, and may be read by either pal-ty on the trial." 
C. S., sees. 900, 901, 902. 

A. C. Beck, the plaintiff, was examined as a witness on the trial, and 
gave his evidence, and then offered the evidence given by him on an 
examination under the before mentioned statute, had at the instance of 
defendant. The court below allowed this written examination to be 
introduced, and in this there was no error. The statute says, in plain 
language, "and  m a y  be read b y  e i ther  par ty  o n  t h e  trial." (Italics 
ours.) C. S., sec. 902. Phi l l ips  v. L a n d  Co., 174 N.  C., 542 ; W a l k e r  v. 
Cooper, 159 N. C., 536. 

The other exceptions will not be considered separately, but as a whole. 
The first main contention is to the promise to pay for the automobile 

by L. P. Wilkins, secretary and treasurer of defendant company, and 
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his authority to make the promise so as to bind the defendant company. 
As to this promise, the plaintiff testified as follows: "I told Mr. Wil- 

kins that I had come over to see him in regard to my car that was 
burned in  the fire in his garage. H e  said to me, 'All right; what is it 
about i t? '  I told him I wanted to know what disposition he was going 
to make about the car. H e  kind of paused for a second, and said, 'I do 
not know that we are responsible for the cars stored in our garage.' I 
said, 'Well, Mr. Wilkins, I am mighty glad to say that my car was not 
a stored car.' The next thing, as well as I remember, he said n-as, 
'What is your name?' I said, 'This is Mr. Beck, of the Sanford Cash 
Store. I thought you knew before who I was, or I would have intro- 
duced myself. I called up twice before 1 came, and told the young lady 
to tell you I mas coming over.' H e  said, 'What kind of a car was 
yours?' and I said, 'An Overland 90;  i t  mas there for repairs, and was 
;o hare been delivered that afternoon, and when I went for it I could 
not move it. I think you are responsible.' H e  said, 'Yes, we will hare 
to pay you for your car.' I said, 'Well, when mill you pay?' He  said, 
'MThat is your car worth?' I said, '1 do not know, Mr. Wilkins. Mr. 
Monger has just gotten a new car-load, and I have not heard him say. 
I t  i s k o r t h  iust Tihat a brand-new one is worth. Mv car has been used 
some, but I had an extra set of new tires, new inner tubes and every- 
thing, and I think the extras would offskt the fact that it had been 
used.' H e  said, 'You go by and find out what new cars are worth, and - .  

let me know, and I will pay you this evening or tomorrow.' " 
The language is plain-"YOU go by and find out what new cars are 

worth, and let me know, and I will pay you this evening or tomorrow." 
(Italics ours.) Evidence taken from written examination. 

A promise is the declaration by any person of his intention to do, or 
to forbear from doing anything, at  the request or for the use of another. 
A proppsal, when accepted, becomes a promise. 13 C. J., 239. 

declaration which binds the person who makes it. either i n  honor, 
conscience, or law (italics ours), to do or forbear a certain act specified; 
a declaration which gives to the person to whom i t  is made a right to 
expect or claims the performance or nonperformance of some particular 
thing. C. L. P., Vol. 32, 633; Taylor v. Hiller, 113 N .  C., 340. 

"Where a creditor agrees to accept a lesser amount in satisfaction of 
his debt, the lesser amount to include advertising, the amount of which 
was agreed upon by the creditor, the failure of the debtor to pay the 
amount of the compron~ise, the creditor haring refused to state the 
amount of advertising he would take, does not invalidate the compro- 
mise." Ramsey v. Browder, 136 N .  C., 251. 

I n  Burriss v. Starr, 165 N. C., 662, Walker, J., says: "Besides, 
it appears that the parties in good faith came to a settlement of their 
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dispute as to their rights. Plaintiff thought he had #i 'bond for title,' 
but could not find it. The death of the widow had made the 'dower 
tract,' as it was called, more valuable, and defendant wished to settle 
the matter, and made the first offer to do SO. The settlement was a dis- 
tinct advantage to defendant, as it remored an appare.it cloud from his 
title. I n  illayo v. Gardner, 49 N .  C., 350, this Court said, by Chief 
Justice ,\.'ash: ' I n  re Lucy, 21 Eng. Law and Eq., 199, it was decided 
that, to sustain a compromise, it was sufficient if the parties thought, at  
the time of entering into it, that there was a bona fide (o r  real) question 
between them, though in fact there was no such question.' The law 
favors the settlement of disputes, as was said in that case. I t  is stated 
in 9 Cyc., 345, that 'the compromise of a disputed claim may uphold a 
promise, although the demand was unfounded,' citing numerous cases in 
the notes to sustain the text." 

We are of the opinion that the language used by L. P. Wilkins was a 
promise to do a certain thing, definite and certain enough to give a legal 
right to require performance, and under the facts in this case the 
promise was founded on a sufficient consideration to support the promise 
and was not a nudurn pactum. 

Did L. P. Wilkins have authority to make the promise? I t  was in 
e~-idence that he was secretary and treasurer of the defendant corpora- 
tion, and his evidence is as follows: 

"Q. What officers of Wilkins-Ricks Company had authority to settle 
and compromise claims and to pay people for cars they mere responsible 
for, if any, collect and disburse money? Answer: 'I had authority to 
pay all the bills.' 

"Q. You would have been the man?  Answer : 'I would have been.' " 
C. S., sec. 1145, says: "Every corporation organized under this chap- 

ter shall have a president, secretary and treasurer," etc. 
TJnder the facts in this case, we are of opinion that L. P. Wilkins, 

secretary and treasurer of defendant corporation, had a right to make 
the promise, and it was in the implied scope of his eniployment. The 
business of the corporation could not be successfully carried on if he 
was so limited that in transactions of thiv kind he h , ~ d  no authority. 
Strickland v. Kress, 183 X. C., 537; Powell v. Lumber Co., 168 N .  C., 
632. 

I n  regard to the exception taken to the submission of the third issue: 
"Was delivery of plaintiff's car to him before the fire prevented by 
unauthorized work by defendant as alleged?" we do not deem it neces- 
sary to consider this issue. 

The verdict on the fourth issue, "Did the defendant promise and 
agree to pay the plaintiff the value of the automobile !" was answered 
in the affirmative. 
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I n  t h e  r i e w  taken of th i s  case, t h e  affirmative answer of t h e  issue, 
and  t h e  answer i n  fax-or of plaintiff a s  to  t h e  x-alue of t h e  automobile, 
was sufficient to  support  t h e  judgment. 

T h e  numerous authori t ies  cited bv t h e  able at tornevs i n  their  briefs 
i n  regard to  unauthorized repairs  and  bailment, i t  d l  be unnecessary 
t o  corisitler and  pass  on. T h e  subject of bailmelit n.as fu l ly  discussed 
when th i s  case was before us  i n  Beck v. V i l k i n s ,  170 N. C., 231. 

O n  t h e  ent i re  record r e  can find 
N o  error .  

C. T.. TRIPP v. T. 1,. IJTTJ.13. 

(Filed 10 October. 1923.) 

1. mespass-Posscssion-Iianctlord and Tenant-Actions. 
The plaintiff in rightful posqession of land may maintain an action 

against a trespasser thcreon, though claiming the riglit to such poses- 
sion under the title of another. 

The owner of the title tc; lands is lnwl,er and a t  times a necessary party 
to an action of tresltass I~rongllt by his tenaiit. or one who is in pos~ession 
under him. \vhen tlle wrongful invasion of tlle 11roperty iil~-olves an injury 
both to the possession ant1 the inlieritailce. 

3. Same-Courts-Statutes. 
Cnder the pro1 i?ions of our statutc, the court has the power to order 

the owner of the title to he made a party in his tenant's action of tres- 
pass i n r o l ~  ing an injury both to the posscs4on aiid to the inheritance. 
C. S., secs. 446, 456, 460. 

4. Same-Abatement. 
The onner of the legal title conveyed the lands to his son, and there- 

after. \ ~ h i l e  contiriuirig in peaceful po?session, instituted an action for 
trespass inrolvinq injury both to the ~ ~ o ~ w ~ s i o a  and the inheritance: and 
after his death, pending this action. the court substitutrd the son a s  
party plaintiff, under tlrfendant's ol~jcctlon, who mored in abatement of 
the action on the ground that the original plaintiff did not own the legal 
title a t  thr~ time of action commenced: Held,  the motion wa? properly 
denied. 4' 

5. EvidenceDeclarations-Requisites-Ante Litem Motam-Boundaries. 
In  order that unsworn declarations may be received upon the trial as  

evidence of the true location of a contested private boundary involving 
title, i t  is required that they must have been made aufe  l i tem motnm, by 
a declarant who was disinterested when they were made, and who was 
dead a t  the time of trial:  and to he com1wtent as  cc?lte l i tem motnm, they 
must hare antedated thc time nhen tho dispute had alisen, as well as  
that of action commenced. 



216 I N  T H E  SUPREME COURT. [I86 

6. Eviden-Declarations-Interest. 
Evidence that a declarant on question of boundary is a relative of one 

of the owners will not affect the competency of his declaration-the dis- 
qualifying interest being of a pecuniary or proprietary nature. 

APPEAL by defendant from Grady, J., at May Term, 1983, of PITT. 
Civil action. The action is for trespass to realty anc to restrain repe- 

tition of same, and was instituted by Redding Tripp, father of present 
plaintiff, and who remained in actual possession of the land until his 
death pending the action, and who had conveyed the land to his son, the 
present plaintiff, prior to action commenced. At the call of the cause 
there was motion that the action abate for that the original plaintiff, 
Redding Tripp, had no title at  the time of action commenced. I t  was 
claimed by plaintiff that an order of court had been made several terms 
ago, but no such order being found, a juror was withdrrimn and an order 
was signed presently substituting C. L. Tripp as party plaintiff, and 
the trial proceeded as between said C. L. Tripp as plaintiff, and defend- 
ant. The court offered parties the privilege of a continuance if taken 
by surprise, but both agreed to proceed with the trial, defendant noting 
his exception for a refusal to abate the action pursuant to his motion. 

Defendant in his answer admitted that he had cut timber trees on 
the land specified and raised the issue of title as against plaintiffs or 
either of them, asserting title in himself to the land in dispute. On 
issues submitted the jury rendered verdict as follows : 

"1. I s  the plaintiff the owner of the tract of land rl?ferred to on the 
map and included within the lines B, C, 7, 6, 5, Z, B ?  Answer: 'Yes.' 

"2. I f  not, what damages is the defendant entitled to recover of the 
plaintiff by reason of the issuance of the injunction in this action? 
Answer : ' 7 9 ,  

Judgment on verdict for plaintiff, and defendant excepted and ap- 
pealed, assigning for errors the refusal to allow his motion that the 
action abate, to certain ruling of the court on questions of evidence. 

F. G. James & Son and Skinner & Whedbee for plaintiff. 
Louis W .  Gaylord and Albion Dunn for defendant. 

HOKE, J. The action being one for trespass to realty, it is held in 
this jurisdiction, and is the rule very generally prevailing, that the same 
can be properly instituted and nlaintained against a wrongdoer by one 
in the peaceable possession of the property at  the tirne of the wrong 
committed. Lee 2'. Lee, 180 N .  C., 86; Wheeler v, Telephone Co., 172 
N.  C., 9, 11; Frisbee v. h!Iarshall, 122 N.  (I., 760; EIayward v. Sedgely, 
14 Me., 439. And the defendant having raised the issue of title, the 
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original plaintiff being in under the present plaintiff, his grantee of 
the legal title, and the trespass involriiig an injury both to the posses- 
sory right and to the inheritance, the present plaintiff as claimant of 
the title is not only a permissible but a proper party to a determination 
of the controversy. B a l c u m  v. Johnson,  I77 S. C., 213; citing Cherry  
c. Canal  Cfo., 140 N.  C., 422; G w a l f n ~ y  v .  T i m b e r  Co., 115 IT. C., 579; 
J o r d a n  c. Barwood,  42 W .  Va., 312; Short le  v. T e r r e  U a u t e ,  etc. Ry., 
131 Ind., 3218. 

I n  f laywood v. Sedgely ,  supra,  it is said: "The case in the year book, 
19 Henry VI ,  45, decided that a tenant at will may have an action 
for injury to the soil, and the landlord also, for his injury. The same 
rule applies to the cutting of trees. I f  trees are cut on the land of a 
tenant at will, he may have an action of trespass. Roll's -2bridgment, 
Trespass, note 4 ;  Comyn's Digest, Trespass, B-2. The principle is 
quite explicitly stated in S o t e  2, Coke on Littleton, 57-8, 'If a stranger 
cuts trees, the tenant at will shall have an action, as shall also the lessor, 
regard being had to their general losses.' " And ,Spencer u.  Weather ly ,  
46 n'. C., 327, is in affirmance of the general principle. 

h d  whatever doubt may exist as to the propriety of joining these 
parties under the strict rules of common law procedure, under the more 
liberal and comprehensive provisions of our Code there can be none in 
our opinion that  the owner mqy and should be joined to an action insti- 
tuted by his tenant for a wrongful invasion of the property, and involv- 
ing an injury both to the possession and the inheritance. C. S., secs. 
446, 456 and 460, providing, among othcr things, for the making of 
such parties as are necessary to a complete determination of a contro- 
versy. On the record we are of opinion that his Honor properly refused 
to order an abatement and in directing that the action proceed as be- 
tween the present plaintiff and defendant. 

While we approve his Honor's ruling in the matter referred to, we 
are of opinion that defendant is entitled to a new trial of the cause for 
an erroneous ruling on a question of evidence. From an examination 
of the record it appears that plaintiff asserted and was endearoring to 
maintain title under his deeds as covering the land in controversy, and 
in doing so it was a material question as to the true location of a certain 
poplar corner at  B. And a witness for plaintiff, E. C. Dresbach, over 
defendant's objection, was allowed to state that the corner in question, 
at the point claimed by plaintiff, was pointed out to him as plaintiff's 
corner by a Mr. Cooper, a relative of plaintiff, now dead. Speaking 
of the time and circumstance when this occurred, the witness Dresbach 
said: "There is a poplar stump at point B on the map. The first time 
the corner at  B was pointed out to me has been about twelve years ago, 
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as  I remember, by a gentleman by the name of Coopw. I think they 
called him Roan. H e  was there when I first went there to make a 
survey. H e  was a middle-aged man. H e  is now dead. When I first 
went there to make a survey there was a question about where this line 
was. As I remember it, the dispute was about where the line stood 
between Tr ipp  and Horton. Cooper was a relative 0:' Mr. T r ipp  and 
I suppose he would have an interest i n  the matter. Of course, I am 
not certain of that  fact. H e  was there on the ground and pointed out 
the corner." 

I t  is  fully established in this S ta te  that  under proper circumstances 
unsworn declarations may be received in qiiestions b f  private boundary, 
the requirements for the admissibility of such evidence being that  they 
must have been made ante litem motam and by a declarant who was 
disinterested when made and who was dead a t  the tinu? of trial. Iioge 
v. Lee, 184 R. C., 44;  Bank 21. M'hilden, 175 N .  C., 52;  citing Sulliuan 
v. Blounf, 165 X. C., 7 ;  Lamb c .  CopelanJ, 158 X. C ,  136, and other 
cases. The  interest which disqualifies the declarant is  a pecuniary and 
proprietary interest and therefore there ~vould be no objection to these 
declarations of Cooper because of his relationship to tl-,e Tripps, father 
and son, but the statements of the  witness Dresbach reveal clearly that  
the oral and unsworn statements of the  declarant Coo-oer were n o t  made 
,' ante litem motam," for this term, "ante litem motam," does not apply 
merely to the suit then being tried, but refers also to the origin of the 
controrersy between the parties or their prradecessors in title, and which 
has resulted in the  suit. 

The  nosition and the ,reason for it is stated with his accustonled 
learning and accuracy by our brother and former associate, Judge 
TT'nlker, i n  Rollins v.  Wicker, 154 N .  C., 560-563, as follows: "The 
plaintiff offered to  prove by the  same witness what WAS the testimony 
of Joseph Buchanan ( a  deceased kinsman of the plaintiff) in the t r ia l  
of the other case as to plaintiff's legitimacy, and that  it tended to estab- 
lish the fact. This  evidence was properly excluded. I t  does not appear 
that  the declaration of the deceased relatiye was made anfe litem mofam. 
This expression is not restricted to the date of the commencement of 
the present suit, but to the beginning of the controversy. I n  order to 
avoid the mischief which would otherwise result, 'all en: varfe declara- 
tions, even though made upon oath, referring to a dabe subsequent to 
the beginning of the controversy are rejected.' This  rule of evidence 
was familiar  in the Roman law;  but the term l is  mota was there applied 
strictly to the commencement of the action, and was nct referred to an  
earlier period of the controversy. Ru t  in our law the term lis is taken 
in  the classical and larger sense of controversy, and by lis mota is  under- 
stood the commencement of the controversy and not the commencement 
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of t h e  suit. T h e  com~neiicement of t h e  contror-ersy h a s  been fur ther  
defined hy M r .  B a r o n  -Ilderson, i n  a case of pedigree, to  be ' the ar is ing 
of t h a t  s ta te  of facts  on which t h e  claim is  founded, without  any th ing  
nlorr.' 1 Grcrnleaf oil Evidcnce, see. 131. T h e  value of th i s  kind of 
evidcnce depends upon i t s  being d r a w n  f r o m  a n  unbiased source, arid i t  
should emanate  f r o m  those i n  a situation favorable t o  a knowledge of 
t h e  t r u t h ,  and,  n h a t  is  a Tery impor tan t  consideration, i t  should refcr  
t o  a period 'when th i s  founta in  of eridence was  not rendered turbid 
by agitation.' Section 132." 

F r o m  t h e  accompanying s tatements  of t h e  witness Dresbach, it  
appears  t h a t  though made  twrlr-e ycars  before, a controversy then rx- 
isted a s  to the  t r u e  location of this l ine between t h e  Tr ipps ,  who owned 
plaintiff's title, and  Albert Hor ton ,  under  whom defendant  immediately 
claimed. F o r  th i s  e r ror  t h e r e  mus t  a new t r ia l  of t h e  case, and  i t  is  
so ordered. 

xew tr ia l .  

OTHO BRAXCH r. TY. H. ATSCUE. 

(Filed 10 October. 1923.) 

I t  is not objectionable, as  unsworn rleclarations of the absent tenant, 
for the plaintiff in claim and delivery to testify, in his action against the 
landlord for the possecsiorl of the tenant's share of the crop, that the 
tenant had iissiqled his share to him for the support of his children, it 
being conipetent to sbow how he had acquired the title thereto. 

2. Evidenoe-Book Entries. 
A party to an action may not show unverified entries of credit in his 

behalf on his onn  books inr-olred in a disputed account, the same not 
falling within the intent and meaning of C. S., secs. l7%, 1787, 1788, 
esyecially when it  has not been made to appear that the percon having 
made them is dead or cannot be had to give his sworn statement of the 
transaction. 

3. S a m e A p p e a l  and Error-Prejudice--New Trials. 
The erroneous admission of book entries in this case is held for 

reversible error, being material to the 1~rincipaI issue in the cause, and 
prejudicial to appellants. 

APPEAL by defendant f r o m  Cranmer, J . ,  a t  F e b r u a r y  Term,  1923, of 
FRANKLIX. 

Civil  action. T h e  action i s  t o  recover plaintiff's share  of crop of 
tobacco, o r  t h e  value thereof, grown on lands of plaintiff f o r  t h e  year  
1922 by  E d  Xlston, tenant  of defendant, and sued f o r  by  plaintiff a s  
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assignee of the tenant. Defendant denied the indebtedness and claimed 
the tobacco for advancements made by him to E d  Alston during his said 
tenancy. 

Plaintiff offered evidence tending to show that E d  Alston as tenant 
for defendant for 1922 grew a crop of corn, cotton, and tobacco on 
defendant's land. That the tenant, having determined to leave the 
State or community, put plaintiff in  charge of his eight children and 
assigned plaintiff his crop, telling him to sell same and apply proceeds 
in aid of the children's support after paying his landlord, the defend- 
ant, for a box of meat and a barrel of flour. That plaintiff applied for 
said share, and defendant, assenting to the assignmen);, turned over to 
plaintiff the tenant's share of the corn and cotton, saying that the ten- 
ant's account was very little, not more than twenty-five or thirty dol- 
lars. That when plaintiff applied for the tenant's share of the tobacco, 
defendant refused to permit its removal till he was paid for his advance- 
ments, alleged by defendant to be $223.76. 

Defendant denied any assent to taking the crop as a right, saying 
he had allowed plaintiff to pick out the cotton in charit;? to the children. 
H e  also denied saying the account of the tcnant was only twenty-five or 
thirty dollars, and testified that the advancements were as stated, 
$223.76. Defendant also testified in denial of plaintiff's claim that 
tenant had lent defendant $200, or that the money included in his claim 
for advancements was to repay the alleged loan. On issues submitted, 
the jury rendered a verdict as follows: 

"1. I s  the plaintiff the owner and entitled to the possession of the 
tobacco described in the complaint ? Answer : 'Yes.' 

"2. What was the value of said tobacco crop at the time of its seizure 
in claim and delivery? Answer : '$654.60.' 

"3. I n  what sum, if any, is defendant indebted to the plaintiff? 
Answer : '$274.07.' " 

Judgment for plaintiff, and defendant excepted and appealed, assign- 
ing errors. 

Wm. H .  & Thos.  W .  R u f i n  for plaintif 
W .  M .  Person for defendant .  

HOKE, J. Defendant excepts to the validity of the trial:  
First, because the court allowed plaintif? to testify that E d  Alston, 

the tenant, assigned plaintiff his share of the crop with directions to 
sell same and apply the proceeds in aid of his children's support, this 
on the ground that it admits the unsworn declarations of the tenant, 
but the objection is without merit and does not properly characterize 
the evidence. I t  does not give or purport to give merely the unsworn 
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declarations of the absent tenant, but is the testimony of the  plaintiff 
as to how he acquired his  title, the  n-itness speaking on oath and on 
matter directly relevant to the issue. 

Defendant excepts fur ther  for that  the court, over his objection, 
allowed the introduction of the account book of Ed illston, purporting 
to contain a statement of his dealings with defendant, in the hand- 
writing of his daughter, Eula,  and plaintiff was permitted to read to 
the jury certain entries in said book as follows: 

"Loaned Ayscue (defendant) $200 in  1921. 
"Paid in  April, 1922." 
And in our opinion this objection must be sustained. 
There are  conditions permitting the introduction of verified account 

books and copies of the same under specified and restricted conditions, 
appearing chiefly in C. S., secs. 1786-87-88, but we know of no principle 
that  will uphold the competency of an unverified account as containiiig 
entries in the parties' own fal-or, assuredly not where i t  has not el-en 
been made to appear that  such person is  dead and cannot be had to give 
his sworn el-idence of the transaction. Peele z;. Powel l ,  156 S. C., 553- 
560; Bland I , .  Tl 'arr~n ,  efc., 65  K. C., 372; 17  C y . ,  3G3-368. 

V e  a t  first thought tha t  the entry might bk regarded as harniless 
because the same book showrd that  tlie amount had been reuaid. but oil 

A ,  

further consideration of the record i t  appears that  defendant claimed 
and was trstifying to adrancements to  tlie arnount of $223.76, chiefly 
in money, and these entries were capable of being used and no doubt 
wrre used as pregnant CT-idence on the part  of pla&iff tending to show 
that  these amounts paid to the tenant wrre not advancements as defend- 
ant  contended, but were only in repayment of the loan as shown by the 
entries referred to. They were, therefore, undoubtedly material to the 
principal issue in the case, and their reception constitutes prejudicial 
error which entitles defendant to a 

STem trial. 

R.  R. FIELDS v. R. LEROY ROLLINS. 

(Filed 10 October, 1023.) 

Estate-Rule in Shelley's Case-1Vills-mvise-Heirs-Children. 
A devise to the testator's two sons for the term of their natural lives, 

and, a t  the death of either of them. to their heirs, if any, and if a t  their 
death they leave no heirs of their body, then the lands to go to their 
nearest relatives, respectively: Held, the use of the ~vords "heirs or heirs 
of the body of the first takers," the two sons, is not to be taken in the 
sense of words of general inheritance under our canons of desc~nt. but 
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are construed in the sense of children, to whom the estate was limited in 
remainder, and the rule in Shelle)l's case does not apply; and H e l d ,  fur- 
ther, the words "uearest relatives of my two sons'' are coustrued as their 
nest of kin, carrying the estate to n restisicted class of heirs of the first 
taker, takiug them without the rule in S h e l l e f a  crrsc, and the two solis 
taking only a life estate, cannot malie a valid conveyance of the fee- 
simple. 

APPEAL by plaintiff from Gracly, J., at  J u n e  Term, 1023, of GREEXE. 
Ciri l  action. I t  appears from the record that  plaintiff had contracted 

to sell and convey to defendant a piece of real estate devised to h im 
under the will of his father, W. R. Fields, and make a good title thereto, 
for the sum of $5,000, arid defendant, admitting the contract, declines 
to pay on the ground that  under said will plaintiff 1011ly takes a life 
estate and that  the  title offered is not a good one. T h e  court being of 
opinion that  the plaintiff had only a life estate, it  WAS adjudged tha t  
defendant go without day, etc. Plaintiff excepted and appealed. 

Skinner ct? Whedbee for plaintif. 
Corey ct? Worth ington for defendant. 

HOKE, J. From the facts as  stated in the case agreed, it appears 
that the piece of land in question is that  devised tc, plaintiff under 
the will of his  father, W. R .  Fields, and the title offered is dependent 
on the proper construction of a clause of said mill as follows: "To 
my sons, G. L. Fields and B. R. Fields, I loan for the term of their 
natural  lives, respectively, a certain tract  or parcel of land lying and 
being i11 Speight's Bridge Township, Greene County, Xor th  Carolina, 
and known as the Bcnnett Fields' Homestead, contninmg two hundred 
and ten (210) acres, more or less, and adjoining t h ~  lands of Z. S.  
Smith, M. L. Walston, Dr .  9. West, I. F. Smith, I d a  Burch, E t t a  
Mewborn and S. G. Fields, the same to  be equally divided in  value 
between my  said sons, G. L. Fields and B. R. Fields. I desire that  my 
son, G. L. Fields, shall have the west side of the said tract, beginning at 
the James  Beaman line, and running to the run  of the Lightwood Knot 
Swamp, and that  my  said son, B.  R. Fields, h a r e  the east side of the 
tract, the same being the old homestead. My desire is that  the said 
lands are  to be loaned to my  said sons, G. L. Fields and B .  R. Fields, 
respectively, for  the term of their natural  lives, and a t  the death of 
either of them, to go to their heirs, if any, and if a t  their death they 
leave no heirs of their body, then said land shall go to the nearest rela- 
tives of my said sons, respectirely." 

I n  1st Coke Rep., 104, the rule in Sh~lley's c a s e  is given as follows: 
'(That when a n  ancestor by any gift or conveyance taketh an  estate of 
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freehold a d  ill the same gift or conveyawe an  estate is limited either 
mediately or iriimediately to liis lieirs in fee or in tail, the  words 'heirs7 
is a word of limitation of the estate and not a word of purchase," and 
in several of our receiit decisions on the subject it is held that  in order 
to a "proper application of the rule, the n-ord 'heirs' or  'heirs of the 
body' must be taken in their technical sense, carrying the estate to the 
entire line of heirs, and a t  this time and in this jurisdiction to hold 
as iiilieritors under our canons of desceut, and if it appears by correct -. 

constructioli that  these words are  not used in that  sellse, but olily as 
words desigliatilig certain persons or coufining the inlicritalice to a 
restricted class of heirs, thc rule docs not apply, arid the ancestor or 
first taker nil1 bc held to have acquired a life estate according to the 
express no r& of the i~lstrurnent." H a n l p f o n  c. Griggs ,  18-1 S.  C. ,  13; 
TT'allace c. TT'allac~, 181 hT. (i'., 158-161; Pugll 1 . .  - I l l c n ,  170 hT. C., 307;  
I ' ncke f t  I . .  X o r g a n ,  158 N. C., 3-14; X a ! j  c. Lcwis, 132 S. C., 115. And 
in cleterniining this question, the cases hold further that  ulieri tliere is 
a liniitation over to a restricted class of heirs of thc first taker, on liis 
tlcath wit l~out heirs or heirs of his body, this of itself d l  show that  
the words iu the first illstance were not used or intended as words of 
gcncral iliheritalice under our canons of descent, but must be taken and - 
coristrued to mean issue ill the scnse of children or grandchildren. 

-1pplyiilg the principles stated and as pertinent to our present in- 
quiry, it  yzzs ruled in the case of 1TTcrllac~e T .  TT'allace, s u p - a ,  as follows: 

''111 order to all application of the rule in Ph~llc ,y 's  case,  appreciation 
of the words 'hcirs' or 'heirs of the body' must be taken in their tcchni- 
cal sense, or carry the estate to the elitire line of heirs to hold as inheri- 
tors under our canons of desce~it ;  but should these words be used as only 
drsignating certain persons, or confining the iulieritalice to a rcitrictcd 
class of heirs, the rule does not apply, and the ancestor or tlie first taker 
acquires only a life estate accordil~g to the meaning of the express 
words of the instrument. 

"The limitation to V. for lifc, arid after his death to his heirs, if 
ally, in fee simple, a ~ i d  on failure thereof to his  next of kin, the word 
'heirs' is not used in the scnse of general inheritors of the estate. hut - 
in the sense of issue or childreri, and ill such case W. takes all estate 
for life, and the rule in Shelley's case does not apply. 

"111 a limitation to one for life, with remainder to his bodily hcirs. 
in any, arid on failure thereof to his 'nest of kin,' the use of the words 
'bodily heirs' is to be taken in the sense of issue or children; arid on the 
death of the life tenant without such issue or cliildreli, the takers, under 
the tern1 'next of kin,' are the nearest blood kin to the exclnsion of rela- 
tionship by marriage, and also of the principle of representation, unless 
controlling expressions in the instrument show a contrary intent." 
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The  words ('nearest relatives of my said sons respectively" a re  the 
equivalent of the words "next of kin" in  the Wallace case, and carrying 
the estate as shown in that  decision to a restricted class of heirs of the 
first taker, the  rule in Shelley's case does not apply. 

The sons, therefore, having only a life estate, plaintiff is not in a 
position to make a good title, as his Honor ruled, and his judgment that  
defendant go without day is 

Sffirmed. 

B. C. WAY ASD B. P. W i i T  Y. CARTERET ICE ,  TR-4NSPORTATION AR'D 
STORAGE: COJIPAST ASD J I O R E H E A D  CITY S E A  FO13D COMPAKY. 

(Filed 10 October, 1923.) 

Evidence-InstructioneAppeal and Error. 
This action presents the issue as to whether the plaintiffs were entitled 

to take cash for their stock in the defendant corporation absorbed by its 
co-defendant, under offer to sell by the one and acceptance by the other 
by respective resolutions of each, in evidence and undisputed, giving the 
plaintiffs this option, 11-ith further evidence that the pla~ntiffs had elected 
to take cash for their shares of stock so absorbed: IIcld, the plaintiffs' 
testimony that they had elected to take the cash was material and rele- 
vant to the issue, and properly admitted in evidence; and, their being no 
conflicting evidence as to their right to make this selection, a; instruction 
to that effect was not erroneous. 

CIVIL ACTIOK, tried before G m d y ,  J.,  and a jury, at  January  Term, 
1923, of CARTERET. Appeal by defendants. 

Charles L. Abernathy and C.  R. VJheatle,y f o ~  ~ l a i n t i f s .  
Ju l ius  F .  Duncan, for defendants. 

CLARKSON, J. The action against the  defendant, Carteret Ice, Trans- 
portation and Storage Company (hereafter called Ice  Company), was 
before this Court a t  Fall  Term, 1922. The  I ce  Company filed a de- 
murrer, which was sustained by the court below, and the plaintiffs ap- 
pealed to this Court. T h e  Morehead City Sea Food Company (here- 
after called Sea Food Company) also filed a demurrer in the court be- 
low, which was overruled and leave given i t  to answer over. The  de- 
murrer of the Ice  Company in  this Court was overruled and both com- 
panies given leave to answer over. W a y  v. Sea Food Co., 184 N.  C., 
171. The  law and facts are  fully set forth in that  opinion, in which 
Walker, J., says: "It seems from the allegations of the  complaint, ad- 
mitted i n  law by the demurrer, tha t  before this action was brought the  
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plaintiffs notified the defendants that they mould elect to take cash for 
their stock, and demanded payment of it, the other stockholders, except 
one, B. C. Way, having elected to take stock in the Ice Company in ex- 
change for the stock held and owned by them in the Sea Food Company. 
I t  appears further that the latter company has sold or disposed of all its 
property, and has further been taken over and absorbed by the Ice 
Company. The terms of the agreement between the two companies and 
their stockholders makes the cash, which each stockholder of the Sea 
Food Company elects to take for his stock in that company, directIy 
payable to him and not to his company, and this clearly gives him the 
right to sue for the same if it is not paid to him on proper demand 
for the same. There is here not only an express promise by the Ice 
Company to pay the money for the stock at par value, that is, so many 
dollars for each share, but the Ice Company has received the property 
and assets of the Sea Food Company as a consideration for the promise 
so made by it. I t  cannot hold the property and repudiate its promise, 
but the law will exact full performance of the same. The case, in prin- 
ciple if not in form, is not unlike that of Fridentcald Co. u. Tobacca 
Works, 117 X. C., 544, the facts of the two cases being substantially 
alike." 

The Ice Company and the Sea Food Company both filed answers to 
the plaintiffs' complaint. The case came on for hearing, and the court 
below submitted the following issue to the jury : 

"Did the plaintiffs or either of them elect to accept stock in the Car- 
teret Ice, Transportation and Storage Company for their interest in 
the purchase price of the lands and property conveyed to said Carteret 
Ice, Transportation and Storage Company, under the contract referred 
to in the pleadings?" The jury answered "No." 

The court charged the jury as follows: 
"I construe that contract to mean that they were entitled to receive 

cash for their stock for their interest in this transaction, and that they 
should have been paid cash under their option unless they had elected 
to take stock, and I charge you they never notified them that they would 
take stock." 

The defendants filed seren exceptions: The first was to allowing the 
witness, B. P. Way, to be asked and to answer: 

"Q. I will ask you, Mr. Way, did you at any time authorize or con- 
sent for anybody to take stock in the Ice Company instead of'cash, con- 
cerning this transaction, for your part or your brother's? Answer: 
'No, sir, I did not accept the stock or authorize them to accept stock.' " 

This exception goes to the heart of this action. The decision by 
Walker, J., supra, disposes of this exception and it cannot be sustained. 

15-186 
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The complaint set forth fully all the allegations phintiffs relied on 
as giving them a cause of action against the defendants. The defend- 
ants filed demurrers. I n  the court below the Sea Food Company's de- 
murrer was overruled with leare to answer over and the Ice Company's 
demurrer was sustained, and plaintiffs appealed to this Court. This 
Court overruled the demurrer with leave to both to answer orer. De- 
fendants filed answers. The question asked the witness Way mas to the 
material allegation as the basis of the cause of action which this Court 
said mas a good cause of action. 

v 

The other exceptions are to the refusal of the court helow to nonsuit; 
the issue submitted; the charge of the court; and refusal to set aside 
verdict and judgment of court. None of these exceptions can be sus- 
tained. 

The Sea Food Company regularly, by its proper off~cials, passed the 
following resolution : 

"Resolved that, whereas, after full and free discussion of the con- 
dition of the company, and the outlook for the future i3usiness interests 
of the company, it is deemed wise and for the best interests of the stock- 
holders to dissolve the company, and in order to do so it must dispose of 
its holdings; therefore be it resolved that we offer to the Carteret Ice, 
Transportation and Storage Company all this company's holdings of 
real estate, on which is located the ice factory, cold storage, packing 
house, sidetracks and water front, with riparian rights of the same, 
free from all encumbrances and claims of all person or persons whom- 
soever. Possession to be given 1 December, 1919, for the sum of 
$40,000 cash. This option to be valid and binding m t i l  1 November, 
1919. The stockholders of the company hereby reserve the right to 
take stock in the consolidated company as their interest may appear 
from the records of this company." 

The Ice Company regularly, by its proper officials, passed the follow- 
ing resolution : 

"Resolved, that the proposition of the Morehead Ci t j  Sea Food Com- 
pany, to sell its real estate holdings as reported by the directors to this 
meeting, for the price of $40,000, payment to be made in cash, or i n  
lieu thereof to such stockholders of the Xorehead City Sea Food Com- 
pany as may elect to fake stock of this company, at par,  be and the same 
is hereby accepted; and the directors of this company are hereby au- 
thorized and directed to carry out and complete the purchase and trans- 
fer of said properties." (Italics ours.) The sale w,w duly consum- 
mated. 

The evidence of both B. C. Way and B. P. Way was to the effect that 
they elected to take cash instead of stock, and made demand for the 
cash. The defendants introduced three witnesses, men of high charac- 
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tpr. F r o m  a careful  perusal of the i r  evidence i t  was not i n  conflict w i t h  
t h e  evidence of t h e  Ways,  a n d  t o  some extent corroboratire. Thr court  
b r l o x  took th i s  view. T h e  contracts between t h e  Sea Food  Company 
arid t h e  I c e  Company,  a s  shown by  t h e  resolutions, were admit ted by  
all. 

T h e  court  below was warranted,  f r o m  the  l a w  a i d  evidence, i n  making  
t h e  charge as  scxt out i n  the  record. F r o m  a careful  reuiew of t h e  whole 
record, the  court  can  find no e r ror  t h a t  n o u l d  ent i t le  defeildants t o  a 
new tr ia l .  

Ko error .  

O. F. naris ET AL. v. COUSTT BOARD OF EDUCATIOS OF BEAUFORT 
C'OUXTP, BOARD O F  COJIMISSIONERS OF BI:AUFORT COUXTP, 
SCHOOL COhIhIITTEE OF PUSGO DISTRICT, So .  1. W. A, RESPASS. 
W. J. IlODGES AKD N. W. PAUL. 

(Filed 10 October, 1953.) 

1. Constitutional Law - Municipal Corporations - Cities apd Towns - 
Taxation. 

Our Constitution, Art. VII, sec 7, requiring the approval of the electors 
to a ~roposition of pledqin:: its faith or loaniug its credit by tnunicipali- 
ticls, :~l)plies to taxing sthool cli\tlicts, and the validity of the t a r  or 
bonds recluiring their sanction ii; determined by a majority of the reyib- 
tcretl rotcrs. 

2. Taxation-Statutes-Municipal Corporations--Cities and Towns--Ab- 
wntcc Voters-Irregularities-Discretionary Powers. 

The absence of the registrar from the designated place of registration 
i i  :rn irreqularitl- over \\hich the electors have no control, and, such pro- 
viqions bcirig directory, it  \\ill not inralldate the result of the election 
when it  appears that no elector was deprived of the right to register and 
vote, and each had full information of the place where he could reqister, 
and had been aEorded reasonable opportunity to do so. A deviation in 
this respect is not encouraged by the court. 

3. Sam-Conditions PreccdentRlandatory Lams. 
The  amendment by Public Laws of 1919 of those of 1917, now C. S., sec. 

5060, alloning electors within the votiiiq district, without being present 
a t  the polls, to rote in the prescribed manner, is upon the Fondition prece- 
dent that with their ballots so to be cast, it shall be shonn hy a certifi- 
cate of a physician or by affidavit that such persons were physically 
unable to attend, a s  i t  was intelided as a matter of public policy, to 
prevent fraud in elections; and i ts  compliance being within the power of 
such electors, the statute in this respect is mandatory; and where a suf- 
ficient number of them have so voted as  to result in less than a majority 
of the registered voters for the special t a s  or bonded debt a school dis- 
trict proposes to issue, the certified result in favor of the proposition will 
be declared invalid. 
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4. Same. 
C. S., sec. 5968, providing that election laws shall be liberally construed 

in favor of the elector's right to vote, has no application when he desires 
to avail himself of a special privilege and does not, of his own volition, 
comply with the conditions precedent prescribed by the statute, which 
gives him the right to do so. C. S., see. 5960. 

APPEAL by plaintiff from Connor, J., a t  N a y  Term, 1923, of BEAU- 
FORT.  

Civil action. On  petition, duly filed as provided i11 Public Laws, 
Ex t ra  Session 1920, ch. 67, the board of county comniissioners ordered 
an  election to be held on 19 December, 1922, at the Upper Pungo School- 
house, i n  Pungo School District, No. 1, on the two questions, whether 
a special tax of not more than 30 cents on the $100 valuation of prop- 
erty should be levied annually to supplement the school fund, and 
whether bonds not exceeding $20,000 should be issued for the purpose 
of erecting, enlarging, altering and equipping school buildings and 
acquiring the necessary land and an  annual tax  l e ~ i e d  sufficient to pay 
the bonds as they matured. W. A. Respass was registrar and W. J. 
Hodges and N. V. Pau l  were judges of election. At the close of the 
polls the election officers counted the votes and made returns to the 
board of county commissioners. T h e  board judicially passed upon the 
returns and found as a fact that  there mere 137 registeied voters i n  the 
election and tha t  '72 votes were cast for  special tax  and 71 for the 
bond issue. Whereupon the board adjudged that  the election was duly 
carried in favor of the  tax and the  bonds. 

The  purpose of the action is to have the election declared void and to  
restrain the bond issue and the  levy of the special tax. 

The  following verdict was returned : 
'(1. Were the five persons named in the complaint registered on 

9 December, 1922, after sunset, as alleged in  the complaint? Answer: 
'So.' 

"2. Were the five persons named in the  complaint registered a t  the 
store of W. A.  Respass and registered after the regis t r ,~ t ion  books had 
been closed ? Answer : 'No.' 

"3. Were the seven absentee voters' ballots unlawfully cast in favor 
of the bond issue and the special school tax, as alleged in the  complaint? 
Answer : 'So.' " 

Judgment was rendered dismissing the action, from which the plain- 
tiffs appealed. 

J .  D. Paul and Small, XcLean (e. Rndman for plaintzfs. 
Stephen C. Bragaw and Lindsay C. Warren for defendants. 



N. C.] FALL TERX, 1923. 229 

ADAXS, J. "KO county, city, town or other municipal corporation 
shall contract any debt, pledge its faith or loan its credit, nor shall any 
tax be levied or collected by any officers of the same, except for the 
necessary expenses thereof, unless by a rote of the majority of the 
qualified voters therein." Const., Art. VII ,  scc. 7. Since this section 
applies to a taxing school district and since "a majority of the quali- 
fied voters" means a majority of the registered roters, the judicial dec- 
laration of the board of commis~ioners that the election was carried in 
favor of levying the special tax and issuing the bonds can be sustained 
only in case a majority of the registered voters cast their ballotr in sup- 
port of the propositions submitted; and as the plaintiffs h a ~ e  attacked 
the result of the election as determined by the commissioners, it is made 
necessary to ascertain from the record whether a majority of the reg- 
istered voters supported the proposed nieasurcs. TT700d T .  Oxford ,  97 
N. C., 225;  Clark v. Statcscille, 139 N. C., 490; Smith 21 .  School  T r u s -  
tees, 141 S. C., 150; Tl'illiams v. Comrs. ,  176 K. C.,  5.54; Dic1;son v. 
Brewer, 180 N.  C., 403. 

I t  is admitted that the number of registered ~ o t e r s  was one hundred 
and thirty-seven. The returns show that sewnty-two 1-otes were cast 
for the special tax and serenty-one for the bond issue. But the plain- 
tiffs contend that tn-elre votes, or sewn at anp rate, should be deducted 
from those counted as fa\-orable to both propositions, and that if the 
deduction be made the election failed. This contention demands con- 
sideration of the questions involved in the second and third issues. 

I n  regard to  the matters embraced in the second issue, the plaintiffs' 
exceptions are without merit. His  Honor fairly presented to the jury 
the question whether the names of the fire persons referred to were 
registered after the books had been closed, and the controversy on this 
point T ~ S  resolred against the plaintiffs. The mere fact that their 
names were registered as a matter of convenience a half mile from the 
polling place did not vitiate the registration if it was otherwise valid. 
The registrar was not required to be always at the designated place of 
registration and there is no pretension that his temporary absence 
deprired any qualified ~ o t e r  of his right to register. DeBerny v. Sichol-  
son, 102 N. C., 465;  Y o u n t s  T .  Comrs.,  151 N. C., 583. The objection 
that he left the polling place and permitted these five persons to register 
at his store is met by the decision in Sewsome 2). Earnlzearf, 86 S. C., 
395, in which Chief Justice Smith said: "The third exception is to the 
irregular manner of registration in that, while the notice to the ~ o t e r s  
desiring to register directed them to the residence of the registrar, the 
books were kept and the registering actually conducted at  his store some 
three hundred yards distant. This irregularity does not, in our opinion, 
vitiate the registration made and the election held in accordance with 
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it. I t  appears that word was left at  the house for every elector, who 
might there apply to have his name registered, to be advised of the 
change of place; and while it does not appear, nor is i t  suggested that 
a single elector who applied failed to be registered, it is in proof that 
the registration was full and the books were kept open on the day of 
election to enable all who had not been before then to have their names 
entered. Every substantial object of the law has been attained and a 
deviation from the directions of the law, in the course pursued, while 
by no means to be encouraged in those charged v i t h  its execution, ought 
not to be allowed to avoid the election and neutralize its results." 

I n  reference to the questions included in  the third issue, the plaintiffs 
alleged that the registrar cast seTren votes of absentees who were then 
in the district in support of the special tax and the bond issue when 
the voters had not complied with the provisions of the statute; that the 
pretended right to cast the ballots was the alleged physical inability of 
the roters to attend the election for the purpose of voting in person; 
that all spectators were excluded from the polling place just before the 
return enrelopes used by the absent electors were opened in order that 
a secret session might be held, and that as to these vo:es the right of 
challenge was done away with. I t  is upon these grounds that the appel- 
lants impeach the sufficiency of the seven votes so cast and insist that 
they be declared illegal and deducted from the number adjudged to have 
been cast for the tax and the bonds. 

The question whether these votes were legal is presented by exception 
to his Honor's refusal to instruct the jury to answer the third issue 
"Yes" upon the admitted facts and by exception to the following charge: 
"The only question is whether or not the failure of the election officials 
to require a certificate from a physician or an affidavit that the person 
so offering to vote was physically unable to attend the election renders 
their ballots unlawful. I instruct you that if you find the facts to be 
that each of these seren persons whose ballots they accepted were physi- 
cally unable to attend in person and vote at  the election, that each placed 
the ballots in an envelope and sealed them and sent the anvelopes down 
to the registrar, and that the registrar opened the envelopes and took 
therefrom the ballots and submitted them to the judges of election, and 
that the judges of election accepted the ballots and placed them in the 
ballot box, then I instruct you that notwithstanding the fact there was 
no physician's certificate or affidavit, that these ballots mere lawfully 
cast, and therefore you mill answer the third issue 'No.' I f ,  however, 
you find that these persons were not physically unable to be present on 
that day, then you will answer the issue 'Yes.' " 

The statutes providing how absent electors may vote vere  passed by 
the General Bssembly of 1917 primarily to enable those engaged in the 
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military service to cast their votes by mailing them to the proper offi- 
cials, and in 1919 they were amcnded so as to i n c l u d ~  roters physically 
unable to attend the election and ro te  ia person. P. L. 1917, ch. 23; 
P. L. 1919, ch. 322; JenX.ins 21. Board of Elections, 180 N .  C., 169; S. v. 
Jackson, 183 S. C., 695. The  following is  the amended statute: " In  all 
primaries and elections of every kind hereafter held in this State any 
elector who may be absent from t h e  county in  r l i ich  he  is  entitled to 
vote, or physically unable to attend for the purpose of voting in  person, 
which fact shall be made to appear by the  certificate of a physician o r  
by affidavit, shall be allowed to register and ro te  as hereinafter pro- 
vided." C. s., sec. 5960. As shown by reference to  the acts of 1917 
and 1919 heretofore cited, this  sect-ion is applicable to two classes of 
electors : (1 )  those u h o  may be absent from the county ill which they 
are entitled to ~ o t e ,  and ( 2 )  those who are in the county but are physi- 
cally unable to attend the election and vote in  person. T h e  clause re- 
lating to the  affidavit and the physician's certificate is  limited to the 
latter class. 

I t  is admitted that  the  seven impeached votes were cast i n  favor of 
both the proposed measures and that  the absent voters resided in  the 
school district, and did not show by af idar i t  or by the certificate of a 
uhvsician that  thev n-ere unable to attend tlle election in order to vote 
L " 
in person. So the question raised by the exceptions is whether the pro- 
rision of section 5960 relating to the affidavit and certificate is manda- 
tory or directory. 

While no uiliversal rule may be laid down for deterniining whether 
a statutory prorision is imperati~re or directory beyond the fundamental 
rule that  it depends on the scope and object of the enactment, it  is gen- 
erally held that  if a statute in  g a n t i n g  a new poxer prescribes how i t  
shall be exercised i t  can lawfully be exercised in no other way. Like- 
wise the requirement i s  usually regarded as imperative where compli- 
ance is made a condition precedent to the exercise of a special pririlege. 
Indeed, a statute ~~-1lich affects the public interest or  tlle claims de jure 
of third persons or promotes justice is  construed with practical unanim- 
i ty  to be more tliaii directory; for, w h e r e ~ e r  public policy favors the 
i m p r a t i r e  mealling, thc word "shall," according to the prevailing rules, 
will he construed as mandatory. 2 Lewis' Sutherland on Stat .  Con. 
(2d Ed.), secs. 627, 629; Enlich on Interpretation of Statutes, see. 431; 
Johnaton 1 ' .  Pat?, 95 S. C., 6 8 ;  ,Jones I! .  L'omrs., 137 N. C., 580; Battle 
v. Rock11 Xoui t t ,  156 N. C., 329. 

I n  s e n d  cases of contested elections in ~vh ich  these principles have 
been applied the distinction is drawn between the duties imposed by 
law upon the election officers and those imposed as conditions precedent 
upon the absei~t voter. Tlie former are frequently regarded as direc- 
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tory; the latter are usually held to be mandatory. For example, in 
Straughan v. Aleyers, 187 S. W. (&lo.), 115!3, it appeared that the absent 
elector was required to present hinlself during voting hours and sub- 
scribe before one of the judges an affidavit relative to his residence and 
his qualifications as an elector together ~ i t h  the reasom of his absence, 
and that he had not voted and would not rote elsewhere. Construing 
the provision, Revelle, J., said: "This being a special privilege con- 
ferred upon such person, and being available only under certain condi- 
tions, it seems to us that until these conditions are complied with the 
privilege cannot be exercised and that the voter has not perfornled his 
full duty until they have been met. Special privileges ;suallv enjoin 
additional duties, and so it is with this act." There is a more compre- 
hensive statement of the distinction in N~?ye?. v. Van de Vanter, 29 
L. R. A. (Wash.), 671: "There is good ground for recognizing a dis- 
tinction between the obligations placed upon the individual voter and 
those matters which relate to the duties of c~lection officlm. Great care 
should be taken to distinguish between those requirements designed to 
prevent fraud, and which are necessary to the purity cf elections, and 
those which, while designed for the same purpose, aye not essential 
thereto, or we may overreach the salutary effect sought to be obtained 
from provisions of the character first mentioned, by going so far, in 
construing as valid and mandatory provisions of the second class, as to 
open the very door to fraud that was sought to be closed thereby. The 
individual voter may well be called upon to see that the requirements 
of the law applying to himself are complied with before casting his 
ballot; and if he should wilfully or carelessly violate the same, there. 
would be no hardship or injustice in depriving him of his vote; but if, 
on the other hand, he should in good faith comply with the law, upon 
his part, it would be a great hardship were he deprired of his ballot 
through some fault or mistake of an election oflicer in  failing to comply 
with a provision of the law over vhich the voter had no control. I t  is 
also a question in which the public has a direct and important interest; 
for the loss of such vote may have controlling effect upo 1 a public mat- 
ter. The constitutional provision aforesaid guarantees the right to rote, 
and this, of necessity, carries with it the right to have tl e vote counted. 
Of course, the manner of T-oting and canvassing votes must be subject 
to all reasonable legislative requirements. Many cases have been cited 
by counsel as supporting the positions taken by them, rclspectirely, and 
many of these involve a consideration of various phases of the law com- 
monly known as the 'Alustralian Ballot Lan,' in force I~ere, but which 
is a comparatively new thing in this country. These cases cannot all 
be harmonized, but the general trend thereof has been to recognize a 
clear distinction between those things required of the individual ~ o t e r  
and those imposed upon election officers. There is a disposition to hold 
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the former valid and mandatory; but, where there has been a substan- 
tial compliance mith the law on the part of the individual voter, and 
it is made to appear that there has been in fact an honest expression 
of the popular will, there is a well-defined tendency to sustain the same, 
though there may hare been a failure to comply lTith some of the 
specific provisions of the lam upon the part of the election officers, or 
some of them. Language may have been employed in pome of the cases 
in conflict with this position; but, when such cases are examined, with 
reference to the specific facts decided, it will appear that this distinction 
has been adhered to, and it may truly be said to be the one great under- 
lying principle of all the cases." 

Our own decisions are of like import. The mere irregularity of an 
election officer who has neither rejected a qualified voter nor admitted 

a1 ure to one who was disqualified, is ordinarily overlooked as the f '1 
comply with a directory prol-ision; but it is otherwise if the irregu- 
larity is caused by the agency of a party who seeks to obtain a benefit 
for himself. D e B e r r y  1 ) .  A7icho7son, supra. Instances of the disregard 
by an election officer of directory pror-isions which ordinarily will not 
deprive the elector of his right to ~ o t e  are an inlproper method of ad- 
ministering an oath or failure to administer it, providing ballots slightly 
bqvotid the required size, certifying the count made not by but in the 
presence of the officers of election, and other irregularities not nffect- 
ing the result of a fair expression of the popular will. Sez~ , son te  v. 
Earnhear t ,  supra;  D c B e v y  zs .  Sirlzolson,  supm; Roberts  v. Calrert ,  
98  K. C., $81; H a m p f o n  1..  IT'aldrop, 104 PIT. C.,  453;  Q u i n n  v. L a f t i -  
more,  120 S. C., 426;  Rendrrsonci l le  c .  Jordan ,  150 K. C., 35;  Gibson 
T. Comrs.,  163 K. C., 511; Hill 2.. Skinncr, 169 N. C., 409. 

But when the voter fails to perform the duties required of him as 
precedent to his right to vote, he generally does so at his peril. This 
doctrine has repeatedly been approxd  by the Court and seems now to 
be well established in this jurisdiction. "If the elector purposely re- 
frains from qualifying himself by registration for the enjoLyment of the 
privilege of voting, it is his own fault;  and if he is prevented by physi- 
cal disability from h a ~ i n g  his name entercd on the registration books 
before the time prescribed by lam, it is his misfortune. . . . I t  must 
appear that the x70ter did or offered to do all that the lam required 
at his hands." H a r r i s  v.  Scarboro, 110 N .  C., 239. "A ballot cast by 
an elector in good faith should not be rejected for failure to comply 
mith the law in  matters over vhich the elector had no control, such as 
the exact size of the ticket, the precise quality of the paper, or the par- 
ticular character of type or heading used, where the lam has provisions 
to that effect; but if the elector wilfully neglects to comply with re- 
quirements oTer which he has control, such as seeing that his ballot 
when delivered is not so marked that it may be identified, the ballot 
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should be rejected. Rem v. Rkodes (Kirk c.  Rhoads), 46 Cal., 398," 
quoted with approval in Wright v. spires, 1 6 2  N. C., 6. 

I t  is needless to pursue the investigation. From these and other 
authorities we deduce the conclusion that the s ta tu to r ,~  provision that 
the physical inability of the voter to attend the election for the pur- 
pose of voting in person shall be made to appear by thl. certificate of a 
physician or by affidavit is mandatory, and that withoct at least a sub- 
stantial compliance with the requirement the voter who is in the county 
cannot exercise the right which the statute is intended to confer. True, 
section 5968 provides that the election laws shall be liberally construed 
in favor of the elector's right to vote, and as we have said, they are 
liberally construed as to the duties of the election officers; but a different 
situation arises when the voter ignores the conditions on which his right 
to vote as an absentee is based. 

We have given reflection to the argument that the judges of election 
acted upon personal knowledge of the illness of the seven absent voters; 
but we cannot approve the suggestion that such knowledge should be - 

allowed to abrogate the imperative demand of the statute. The regis- 
trar and judges of election, when acting in their official capacity, are 
authorized to determine whether in matters of this kind the voter has 
complied with the law, but they are not clothed with power to nullify 
its plain mandate. I f  the doctrine insisted on were approved i t  would 
be necessary in all similar cases to refer to a jury the pertinent ques- 
tions whether the absent voters were physically unable to attend the 
election and whether the judges of election had knowledge of their physi- 
cal condition at the time the ballots were cast. This, of course, was 
not in the contemplation of the Legislature when the several statutes 
were enacted, and, as remarked by Acery, ,T., in Boyer c. Teague, 106 
S. C., 571, it would be obviously unwise to permit it after it is once 
ascertained what effect the votes would have upon the result of the elec- 
tion. 

Upon careful examination of the record we conclude that the regis- 
tration of the five voters at  the registrar's store under the circumstances .. 
disclosed was an irregularity which did not vitiate the registration, and 
that the failure of the seven absent electors, who were in the county, 
to comply with the requirement of section 5960 was fatal to their right 
to vote. AS the votes of the absentees were illegal, and without them 
a majority of the  registered Iroters did not support the proposed meas- 
ures, or either of them, we hold that there was error in the verdict and 
in the judgment dismissing the action. This conclusion is supported 
by the policy of the General Assembly. as manifested in the recent 
amendment of the lam relative to absent electors. P. L. 1923, ch. 111, 
sec, 5 .  

Error. 
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A. B. JOHSSON r. J. MI. JOSES ASD C. L. GUY, TRUSTEE. 

(Filed 10 October, 1923.) 

Injunction-Issues-Material Facts--Questions for Jury. 
All order to restrain the sale under a l~urehase- rice mortgage of a lot 

of land for iridustrial purposes, ulron proper affidavits tending to show 
that a railroad sidiug thereon was a part of the collsiclerntion and that 
the plaintiff' was damaged by the acts of the defendant in  depriving the 
plaintiff of this benefit, should be contiuued t u  tlle hearing to determine 
tlle amount actually due the defellclailt mortgagee. 

,%PPE.IL by defendants from a judgment of N o r t o n ,  J., continuing a 
restrailling order to the final hearing. 

On 1 7  X a y ,  1919, the plaintiff purchased from the defendant Jones 
certain lots, situated in the town of Godx-in, known as the gin and saw- 
mill property. The  ,\tlantic Coast Line Ra ihoad  had coi~structed a 
side-track on the lots, and it was agreed between the  parties that  the 
"siding" should constitute a par t  of the consideration for the trade. 
The  plaintiff executed a deed of trust to C. L. Guy, trustee, to secure 
the purchase money, and the  trustee adrertised the property for sale. 

ff. L. Godwin  for p l a i n t i f .  
Y o u n g ,  Best  d2 170ung for defenrlanfs.  

, i ~ - i x s ,  J. The action was brought to enjoin the trustee from selling 
the property under the deed of trust, on the ground that  the defendant 
Jones had refused to comply with the  contract by prerenting the use 
of the  side-track, and had thereby caused the  plaintiff to suffer loss. 
The  verified complaint contains allegations to this effect, and is sup- 
ported by the  plaintiff's affidavit and other evidence. The  ansx-er of 
t h ~  defenclants, and the affidavits filed in  their behalf, deny the plain- 
tiff's allegations and thereby raise issues of fact. Under these circun1- 
stances, his  Honor made no error i n  cotltinuing the injuilction until 
the rights of the parties could be determined and the amount actually 
due could be ascertained. H a r r i n y t o n  v. Ralrls ,  131 N .  C., 39 ;  Stnith 
a. Parker ,  ib., 470;  Jones c. B u s t o n ,  1" 1. C., 283; Harrison v. B r a y ,  
92 S. C., 489; Prifchart l  z.. Sanderson,  84 S. C., 300 ;  Purnel l  u. 
T'aughan, 77 N. C., 268. 

The  finding tha t  the defendant is solrent does not affect this con- 
clusion. It would be an  obrious hardship on the plaintiff to require 
him to incur the risk of an  assignment of the notes or to make payment 
of their face d u e  and then bring suit to recorer damages for the 
defendant's breach of contract, when the whole control-ersy can be 
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settled in  the pending action. T h e  policy of the law is to prevent a 
multiplicity of suits and needless litigation. 

I t  is  fur ther  argued tha t  t he  receiver of the Bank of Coats i s  the 
owner and holder in due course of one of the notes executed by the  
plaintiff, and that  the land was advertised for sale a t  his request; but 
i n  view of the allegations i n  the  pleadings and affidavits, we regard it 
unnecessary to  consider this question, especially as the .:eceiver is not a 
par ty  to the action and the issue between him and the plaintiff is  not 
properly raised. 

T h e  judgment is  
Affirmed. -- ---- - 

J. I3. HARVEY v. W. H. HUGHES. 

(Filed 10 October, 1028.) 

Evidence-Questions for Jury. 
In this action to recover upon a note given for balarce of a stock of 

goods: Held, upon establishing the defense of fraud, the question was 
for the jury, and the judgment below adjusting the relative claims of the 
parties, as to the cash 11a~ment and the evidently increased value of the 
merchandise from date of purchase, was a proper one. 

APPEAL by plaintiff from Calcert, J., at  chambers in  Kinston, 1 9  
June,  1923. F rom CRAVES. 

Civil action, arising out of contract. Defense interposed upon the  
ground of a breach of warranty in  connection with the d u e  of t he  
stock sold by plaintiff to defendant, and for which the ro t e  in suit was 
given. 

The  jury returned the following verdict: 
"1. What  is  the amount of the note sued o n ?  hsn-~r : '$5,800 and 

interest from 2 1  May, 1920.' 
"2. Did the  plaintiff represent and'warrant  to the  defendant that  the 

$6,800 in stock sold the defendant was wort11 par  a t  the time of the  sale 
to the defendant ? Answer : 'Yes.' 

"3. I f  so, what was the actual value of the stock a t  the t h e  of the  
sale? Answer : 'Nothing.' 

"4. What  damage is defendant entitled to rccover of the  plaintiffs 
for breach of said warranty 2 h s w e r  : 'Return note of $5,800.' 

" 5 .  What  damage, if any, is defendant entitled to recover of the  
plaintiff by way of counterclain~? Answer : 'Sone.' " 

Judgment for defendant and a further order that  the defendant sur- 
render the stock in  question to the plaintiff upon the payment by h im 
of $1,000, this being the amount received by plaintiff over and ahore 
the note given a t  the time of sale of said stock. Plaintiff appealed. 
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Xoore d? Dunn for plaintiff. 
Ward d? Ward for defendant. 

STACY, J. I n  Xarch,  1920, plaintiff sold to the defendant 68 shares 
of the capital stock of the  Craren  Tobacco Company a t  and for the price 
of $100 per share. Defendant paid $1,000 i n  cash and executed his note 
to the plaintiff for  $5,800, representing the  balance due on the  purchase 
price of said stock. This  suit is  to recover on the note. Defendant de- 
nies liability on the ground of ail alleged breach of warranty in connec- 
tion with the value of said stock; and he  seeks to recover, by way of 
counterclaim, the $1,000 paid a t  the  time of sale. T h e  fifth issue is 
addressed to the counterclaim. 

The  controrersy on tr ial  narrowed itself principally to questions of 
fact, which the jury alone could determine. A careful perusal of the 
record leaves us with the impression tha t  the case has been tried in sub- 
stantial conformity to the  lam bearing on the subject, and we have found 
no sufficient reason, upon the exceptions presented, for  disturbing the 
rerdict. 

The  value of the stock a t  the time of tr ial  eridently was greater than  
i t  was a t  the time of sale, or  else a different rerdict would have been 
rendered. B u t  however this may be, his  Honor has given the plaintiff 
an  opportunity to redeem the stock by returning the  cash payment of 
$1,000. Othernise, under the verdict and judgment, the plaintiff is  
entitled to keep the cash payment, and the defendant i s  entitled to retain 
the stock. .This, as we understand it, is  the correct interpretation of the 
verdict and judgment. 

The  record presents no rerersible error, and hence the judgment below 
must be upheld. 

N o  error. 

JV. R. SORRELI, ET AL. V. T. V. STEWART. 

(Filed 10 October, 1923.) 

Evidence-Nonsuit-Title to LandeInheritance. 
Upon defendant's motion to nonsuit, the evidence will be construed in 

the light most favorable to the plaintie, and where the defendant is in , 

possession of the lands in controversy and plaintiff has shown title 
thereto by possession and by inheritance, through successive ancestors, 
for a long period of time, the defendant's motion as of nonsuit is prop- 
erly denied. 

APPEAL by defendant from Horton, J., at  February Term, 1923, of 
HARNETT. 
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Civil action in ejectment, tried upon the following ic,sues: 
"1. Are the plaintiffs the owners of the lands described in the com- 

l~ ln in t?  A. 'Yes.' 
"2. Did the defendant trespass upon said lands by cutting timber 

tlieref rom ? A. 'Yes.' 
"3. What damage, if any, are the plaintiffs entitled to recover of the 

clcfendant therefor ? Answer : '$200.' " 
From a judgment on the rerdict in faror of plaintilf, the defendant 

appealed. 

Clilfford & Totrwsend for p l a i n t i f s .  
Gotlzcin CC It'illiams, L. L. Lev inson  and  Char les  Ross  for de fendan t .  

STACY, J. The defendant's main exception, as stressed on the argu- 
ment and in his brief, is the one directed to the refusal of the court to 
grant his motion for judgment as of nonsuit, made first at  the close of 
plaintiffs' eridence, and renewed at the close of all the evidence. 

T i ~ ' ~ ~ ' i i i g  the evidence in its most favorable light for the plaintiffs, 
the accepted position on a motion of this kind, v e  find the following 
facts sufficiently established, or as reasonable inferences to be drawn 
from the testimony: 

Plaintiffs offered a grant from the State, issued in 1785 to John 
btltii~s. There mas some eridence tending to show that this grant cov- 
ered the loclis i n  quo. Lovett Ryals, grandfather of the plaintiffs, 
bought the land and was in possession of it for many years prior to his 
death in 1566. After his death, the land was divided and Eliza Ryals, 
daughter of Lovett Ryals, came into possession of the portion now in 
dispute, which she held until her death, eighteen or tventy years ago. 
Nancy J. Sorrell and John L. Ryals, the only other children of Lovett 
Ryals, inherited the property from their sister, Eliza Ryals, and Nancy 
J. Sorrell, mother of the plaintiffs, took possession of the portion in- 
volred in this controversy. Kancy J. Sorrell died in 1916, learing a 
last will and testament in which she devisc3d the property to her chil- 
dren, plaintiffs herein. Defendant is now in possession, claiming the 
property as his own. 

This evidence, me think, was sufficient to carry the case to the jury. 
Hence the defendant's motion .for judgment as of nonsuit was properly 
overruled. 

The remaining exceptions are untenable. They are directed to por- 
tions of the charge, but v e  have found no ralid reason for disturbing 
the verdict and judgment entered below. 

No error. 
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J. S. HOWELL ET AL. r .  SEABOARD AIR LIXE RAILWAY COMPANY. 

(Filed 10 October, 1923.) 

1. Carriers - Railroads-Acceptance of &e igh t f i r e s -P resumpt ions -  
Damages. 

Where the carrier accepts goods offered to it for immediate shipment, 
it is gresumed that its acceptallce was that of a common carrier, and not 
as a warehouseman; and where the carrier has so negligently delayed 
the shipment that it was destroyed in the burning of its warehouse, it is 
responsible to the consignor in damages. 

2. SameEvidence-Interstate Commerce Commission-Burden of Proof. 
Where the evidence is conflicting as to whether tlie delay \\as caused by 

the shipper's instruction for prepayment upon the carrier's later calling at  
his place of busines~, according to local custom, and collecting freight, this 
does not affect the carrier's liability u1)on the facts of this case, nor does 
the regulation of the Interstate Commerce Commission requiring prepay- 
ment when the shipment i b  so for~varded, it being incumbent upon the 
carrier to refuse the consignment or forward the same, charges collect, 
with the burden on it to establish this defense. 

APPEAL by defendant from C'ranm~r, J., at  February Term, 1923, of 
FR.INI<LIS. 

The  plaintiffs de l i~e red  to the defendant a t  Louisburg, N. C., 5 Janu-  
ary, 1922, a package of harness packed, addressed and in  all respects 
ready for shipment. The  bill of lading was immediately filled in, signed 
by the shipper and the agent of the carrier company. The agent of the 
carrier called tlie shipper over the  telephone and asked if the harness 
was to be prepaid. He was told yes. T h c  testimony of the witness for 
the plaintiff is that  the defendant's agent said that  he  would call and 
get the money a t  plaintiff's office and tha t  this was their customary may 
of dealing. d witness for the defendant testified that  the  shipper re- 
plied that  h e  mould call a t  the  office of the  defendant and pay the 
freight. T h e  inquiry was for the purpose of ascertaining whether the 
goods were to  be shipped prepaid or collect. 

On 14 Janua ry  the marellouse of the defendant company a t  Louis- 
burg was destroyed by fire, including this shipment. T h e  issues sub- 
mitted to the jury mere: "Is the  defendant indebted to the plaintiff? 
I f  so, how much"; to which they responded, "Yes; $320.88." T h e  
freight was never paid and the evidence is that  the bill of lading made 
out the  day the shipment was brought to the station was put in a 
pigeon-hole in the desk but was not delivered unti l  after the  fire. 

At  the conclusion of the  evidence the defendant moved for a judg- 
ment of nonsuit which was overruled, and defendant excepted. Judg- 
ment upon the  verdict i n  favor of the plaintiff. Appeal by defendant. 
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TV. H .  Yarborough and S. A. Newell for plaintiff. 
Ben T .  Holden and Murray Allen for defendant. 

CLARK, C. J. The motion for nonsuit was met by this charge of the 
court which, as i t  relates to the controversy in this case, was as follows: 
"I instruct you, gentlemen of the jury, that the delivery of the bill of 
lading is not necessary to make the carrier liable for goods sent to it for 
shipment, The delivery of goods to a common carrier raises the pre- 
sumption that it received them as a common carrier, and the burden 
is upon the company to show that i t  receivcd them only as a warehouse- 
man and that the shipper either assented to that arrangement as, for 
instance, by request to hold the goods or was notified by the company 
that it held them for further orders." There was no contest as to the 
value of the shipment. 

I n  Berry v. R. R., 122 N. C., 1002, which was almost identical with 
this case, the court charged the jury that where the shipper wrote the 
freight agent as follows: "Will you be kind enough to have these three 
pieces marked according to the address already tacked on, and forward 
as soon as possible to Newport, R. I.? Will you mark them prepaid? I 
will be at  the depot tomorrow and get the bill of ladmg and pay the 
freight." I t  was held that such letter was a direction for immediate 
shipment, and did not make the marking of the pieces as prepaid a con- 
dition precedent to the shipment. The delivery of a bill of lading is 
not necessary to make a carrier liable for such goods ,IS are sent to it 
for shipment. When goods are delivered to a carrier flw shipment, the 
presumption is that they are received for shipment and not for storage, 
and the burden is upon the company to show that i t  received the goods 
as a warehouseman and not as a carrier. This case quotes Wells v. 
R. R., 51 N. C., 47, that delivery of a bill of lading is not necessary to fix 
liability upon the defendant. I n  the Wells case the Court said : "If the 
article is put on the company's platform at the depot with the knowl- 
edge of the agent, that amounts to an acceptance, and it is not neces- 
sary that it should be entered on the waj-bill or freight bill or any 
written memorandum made in order to make the company liable for i t  
to the same extent as if it is actually put on the freight train." 

Both this case and Berry's case, cited above, have been cited and ap- 
proved in a number of cases, including Smith v. R. R., 163 N. C., 145; 
NcConnell v. R. R., 163 N. C., 507; Lyon v. R. R., .L65 N. C., 147; 
Davis v. R. R., 172 N. C., 209; Aman v. R. R., 179 N. C., 313, and 
others. 

I n  Berry v. R. R., supra, after quoting the letter, the Court said: 
"This order was a direction for the immediate and earliest shipment of 
the goods. The request to mark them prepaid was not a condition prece- 
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dent to the shipment but a collateral request that as a favor to her they 
be so marked, as she would pay the agent the next day." 

"No formal acceptance is necessary where the agent has knowledge 
of the delivery of the goods with the intention that they be shipped, and 
makes no objection thereto." 6 Cyc., 413. The defendant offered no 
evidence that it received the goods as warehouseman rather than as 
carrier. Having received the goods, the burden was on the defendant 
to show that it did not receive them as a common carrier. Joyner, 
agent of the defendant company, admitted on cross-examination that i t  
was the custom of the defendant to carry a charge account for freight 
with the plaintiff. The evidence is much stronger than in Davis v. 
R. R., 172 IS. C., 209, a very similar case, in which the plaintiff recor- 
ered and the Court found no error. 

The appellant in his brief complains for the first time of omissions 
in the charge of the court. There was no request for instructions and 
no exception whatever taken by the defendant that the court did not 
fully present its contentions. Only exceptions taken at  the trial or 
assigned in the case on appeal will be considered by this Court. R a ~ o l s  
v. R. R., 172  N. C., 211; Tt'orley v. Logging Co., 157 N. C., 499. 

I t  is true that under the regulations of the Interstate Commerce Com- 
inission freight rates xvere required to be collected on a prepaid con- 
signment before the shipment was forwarded, but the railroad agent 
accepted this shipment to be formarded, and before the freight was 
actually paid over to him the goods burned. Though the fire occurred 
before the goods left the station, they were by virtue of this agreement 
in possession of the goods as a carrier and not as a warehouseman. 

Under the regulations of the Interstate Commerce Commission, the 
goods should not be forwarded marked prepaid until the freight had 
been actually received by the company. Xone the less, by the actual 
receipt of the goods for shipment, they were in possession of the de- 
fendant as a common carrier. 

Goods could be accepted for shipment either prepaid or collect. I f  
the goods had been marked "prepaid" when shipped, when in fact they 
were not, this would have been in violation of the regulations of the 
Interstate Commerce Commission. They were not shipped so marked 
nor was there notice that they r e r e  held for prepayment of freight. 

Though the shipper stated, when asked by defendant's agent, that he 
wished them shipped prepaid, there is no evidence that they were held 
for lack of prepayment. They were in the hands of the defendant for 
shipment-that is, as a common carrier and not as a warehouseman, 
and i t  is responsible for the loss by its failure to ship. I f  it had de- 
manded prepayment and this had not been made, then they would have 
been in  the hands of the defendant simply as a warehouseman. On 

16-186 
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t h e  contrary,  i t  accepted t h e  goods absolutely f o r  shipment ,  and  there  
is  testimony t h a t  i t s  agent  s ta ted t h a t  h e  would cal l  f o r  t h e  f re igh t  
charges according t o  i t s  custom wi th  t h e  plaintiff,  who testified t h a t  
h e  thought  t h e  goods h a d  been shipped and  t h a t  he  s t ~ o d  ready  to p a y  
t h e  defendant 's agent  whenever h e  should call, according to h i s  promise. 

T h e  j u r y  found  t h a t  t h e  delay i n  shipment  mas tlle neglect of the  
common carr ier .  

Ro error .  
- 

A. D. BYRD v. GEORGIA HICKS e T  AL. 

(Filed 10 October, 1923.) 

1. Parties-New Parties-Failure to Answer-VerdictJudgments. 
Where a new party has been suggested to make a complete and final 

conclusion of the matters a t  issue, and the party has been duly served 
with summons and fails to plead or appear in his own interests, i t  be- 
comes immaterial as  to whether the verdict rendered is sufficient to 
disprove his rights. 

2. 1ns truc t ion~Conf l i c t~ -Appea l  and Error--New Trials. 
An instruction upon the evidence that is conflicting upon material 

points is held to be reversible error. 
3. Same. 

The mortgagee resisting the foreclosure of tlle mortgage, pleaded and 
introduced evidence to show that  the mortgagor had agreed to cancel sev- 
eral notes thereby secured upon being repossessed and s14zed of the lands;  
and there was further evidence that a new party, made to the proceed- 
ings, had been duly served with summons and had Sailed to plead or 
appear a t  the t r ia l :  Held, an instruction to find for d2fendant upon his 
reconveying the lands, and an instruction requiring him upon appropri- 
a te  findings of the jury to pay off the note he had acquired from the 
plaintiff, are  conflicting upon a material matter, upon nhicli a new trial 
will be ordered on appeal. 

APPEAL by plaintiff f r o m  Caluert, J., a t  M a r c h  Term,  1923, of 
DL-PLIN. 

Civil action t r ied upon  t h e  following issues: 
''I. W a s  there  a n  agreement between t h e  plaintiff,  ..l. D. Byrd ,  and 

t h e  defendant, Miss Gcorgie Hiclis, under  which said defendant ~i,ould 
resume t h e  ownership of t h e  l and  described i n  t h e  deed of t rus t  t o  I. R. 
Wil l iams i n  f u l l  satisfaction a n d  discharge of t h e  plaintiff's indebted- 
ness t o  said Miss  Hicks  secured b y  said deed of t r u s t ?  Answer :  'Yes.' 

"2. I f  so, is  t h e  defendant  S. T. Hooker  t h e  o w n w  of a one-half 
interest i n  t h e  note  referred t o  i n  t h e  pleadings, and  was he, pr ior  to  
28 October, 1921, and  if so, how m u c h  is  d u e  said Hooker  thereon?  
Answer :  'Yes, $1,032.84, w i t h  interest f r o m  1 8  Deceml~er ,  1920.' 
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"3. I n  what amount is the plaintiff indebted to Xiss  Georgie Hicks? 
Answer: ' 3 

"4. What  amount is i n  the hands of the receiver ? -1nswer : '$263.99.' " 
Judgment against the plaintiff that  he reconvey the lands in question 

to Miss Hicks i n  discharge of the notes held by her, and that  S. T. 
Hooker be allowed to recover of plaintiff the value of the note held 
by him. 

Plaintiff appealed, assigning errors. 

H.  D. W i l l i a m s  and R. D. Johnson  for plaintif f .  
Robinson & Robinson and S t e m n s ,  Bcasley d? S f e c e n s  for defendant .  

STACY, J. This case was before us a t  the Fa l l  Term, 1922, and is  
reported in 184 h'. C., 628, where the facts are stated in  the opinion and 
need not bc repeated here. W e  suggested then that  S. T. Hooker ought 
to be brought i n  and made a party, to the end that  all the rights and 
interests involred in  this controversy might be fullcy determined in  one 
proceeding. Summons was duly issued and served on the said S. T. 
Hooker, but he  has filed no pleading herein and he  has not appealed 
from the verdict and judgment rendered. I t  is  unnecessary, therefore, 
for u s  to consider, as  as urged on the argument, whether the verdict 
as rendered is sufficient to dispose of his rights. H e  seems to be con- 
tent. But after a v r y  careful and critical examination of the record, 
we are persuaded that  a new tr ial  must be granted for error i n  the  
charge, which, n7e think, is prejudicial to the plaintiff. On  the first 
issue his Honor instructed the jury as follows: 

"If you find from the evidence, and by the greater weight of it,  that  
there was an  agreement between the plaintiff, Byrd, and the defendant, 
Miss Hicks, under n hich said defendant would resume the on-nership 
of the lands described in the  deed of trust, i n  full satisfaction and  dis- 
charge of said indebtedness secured by said deed of trust, you should 
anslver the issue 'Yes.' Cnless you are  so satisfied, you should ansn-er 
it 'SO. '  " 

Here  it will be observed the "indebtedness secured by said deed of 
trust" covered all the notes, including those-six in  number-held by 
AIiss Hicks and the one held by S. T. Hooker. -4ccording to plaintiff's 
allegation, it was the understanding that  all the notes were to be dis- 
charged upon a reconveyance of the lands, and this included the note 
held by Hooker, as well as those held by Xiss  Hicks. But,  on the ver- 
dict, plaintiff i s  required to surrender the se~reral tracts of land and 
deed them back t o  Miss Hicks, and also to pay the balance due on the 
note held by S. T. Hooker. The  second issue was answered in accord- 
ance with the court's direction, to which the plaintiff excepted. This  
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instruction appears to be in  direct conflict with the  previous charge on 
the first issue: and i t  is well settled that  a new trial  must be awarded 
where there are conflicting instructions i n  the charge mith respect to a 
material matter. 8. v. Falkner, 182 N. C., p. 799, and cases there cited. 

True, the first issue, i n  terms, purports to deal only with the "plain- 
tiff's indebtedness to Miss Hicks," but the note now held by Hooker was 
originally a part  of this indebtedness-evidently so cnderstood by the  
jury-and i t  is the accepted position mith us, under c~ur liberal system 
of procedure, that  a verdict should be interpreted anlj allowed signifi- 
cance by proper reference to the  pleadings, the evidence, and the charge 
of the court. Holmes c. R. R., 186 K. C., p. 61. Tested by this rule, we 
think the first and second issues are  in conflict. 

Venire de movo. 

LERCH BIIOS., Isc.,  v. D. F. McIiIA'NE ASD MALCOLhI hlcKINSE, 
TRADIKG AS McI<INNE BROS. COMPASI'. 

(Filed 10 October, 1923.) 

Pleadings--Clerks of C o u r t T i m e  to Plead-Statutes-Judgments, 
Under the present practice of having the summons returnable before 

the clerk and the issues made up by the pleadings befcre him, the object 
of the statute is to espedite the proceedings and give jnformation of the 
cause by serring a copy of the complaint with the summons, and to 
require an answer filed by the defendant within twenty days from the 
time of its receipt or its filing in the clerk's office, extending the time 
accordingly when in the csercise of his discretion the c-lerk has estended 
further time to the plaintiff to file his complaint; and upan the failure 
of the defendant to file his answer accordingly, a judgment by default is 
properly rendered against him. 

APPEAL from Cranmer, J., at  May Term, 1923, of FRAXIZLIK. 
On 28 December, 1922, the plaintiffs caused a summons to be issued 

commanding the  defendants "to appear before the clerk of the  Superior 
Court for the county of Franklin, at  his office in  Louisburg, on the  8th 
day of January,  1923, and within twenty clays thereafter to answer the 
complaint," etc. The  sheriff served the summons, with a copy of the  
complaint, on 28 December, 1922. The complaint was duly filed, and 
on 27 January ,  1923, the defendants answered. On 5 February, 1923, 
i t  being the first Monday, the plaintiffs m o ~ e d  for judgment by default, 
and the clerk denied the motion on the ground that  the answer had 
been filed in apt  time and the cause had been transferred to the civil 
docket for trial by jury. The  plaintiffs appealed, and Judge Cranmer 
rerersed the ruling of the clerk and rendered judgment for the  plaintiffs, 
and from his judgment the  defendants appealed to the Supreme Court. 
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T.  T .  IIick-s Le. S o n  for plaintif fs.  
8. 4 .  S e z v e l l  and  W. H.  Yarborouglz  for defendants .  

ADASIS, J. The  summons and the complaint ve re  regularly serred 
upon the defendants on 28 December, 1922; the summons was returnable 
on 8 January,  1023; and within twenty days thereafter the answer was 
filed. The question is whether i t  should have been filed within twenty 
days after service of the complaint. 

The  amended statutes relating to process and pleadings proride that  
the summons in a civil action in the Superior Court shall be made 
returnable before the clerk a t  a date named therein, not less than ten 
days nor more than twenty days from the issuance of the writ, and 
shall be serred by delivering a copy thereof to each of the defendants; 
that  the  complaint shall bo filed on or before the return day of the  
summons, unless the clerk for good cause extends the  time; and that the 
answer shall be filed within twenty days after the return day or after 
service of the complaint upon each of the defendants. 

These statutes were evidently intended to provide for more than 
one situation. I f  the complaint is not served as indicated, and the tirne 
for filing it is not extended, the defendant shall have twenty days after 
the return day in  which to file his answer; and if it is extended for good 
cause, he shall have twenty days after the final day fixed for such exten- 
sion in  which to answer. On the  other hand, if the complaint is served 
as provided in  the  statute, the  defendant shall have twenty days after 
such serrice in which to answer, and in  such event the clerk has no 
authority to extend the time for filing an  answer beyond twenty days 
after service of the complaint. This provision is a material par t  of the 
statute, "in which latter case (service of the complaint) the clerk shall 
not extend the  time for filing answer beyond twenty days after such 
service." P. L. Ex., Ses. 1921, ch. 92, see. 1, subsecs. 1, 2, 3, 4, 11. 

The object of the statutes is to give the  defendant for filing his 
ansn7er a period of twenty days after he  is informed of the complaint, 
whether by service or, in the  absence thereof, by filing in  the clerk's 
office, on or before the  return day, and thereby to prevent needless delay 
in bringing the  controversy to a n  issue between the parties. 

I f  the clerk had no authority to extend the time by an  order, he  
e~ iden t ly  had none to extend i t  by a direction in  the summons to answer 
within twenty days after the return day. 

The judgment of his Honor is 
Affirmed. 
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0. T. BELSHE V. SEABOARD AIR LIKE RAILWAY COMPANY. 

(Filed 17 October, 1923.) 

Railraads-Carriers-NegligenceSafe Place t o  Work-Rule of Uom- 
Pa='Y. 

It is  required of railroad companies to provide reasonably safe condi- 
tions under which the employees on their freight or inferior trains a re  
required to do their dangerous work; and should a rule of the company 
be in conflict with this rule of law, the former is to that  extent ineffectual. 

Same. 
I n  this action by a n  employee to recover damages against a railroad 

company for negligently injuring him while serving as  a lookout on the 
caboose car of a backing train, a t  night, in a town, by running into a car 
left unguarded on the main-line track, and without signals, there was 
evidence tending to show that the train on which the plaintiff was em- 
ployed was regarded as  an "inferior" train, and a rule of the defendant 
was introduced in evidence to the effect that  the usual method of lights 
and signals were not required to give warning, under the circumstances, 
to trains of this character : Held, the question of defendant's actionable 
negligence in failing to exercise reasonable care to provide its employee 
a proper place, or reasonably safe conditions under which to do his work, 
was properly a question for the jury to determine. 

Railroads - Carriers - Rules of Company - Custom - Abrogation of 
Rules. 

A rule of a railroad company in regard to not displaying lights upon a 
freight car left a t  night on the main-line track of a station, under certain 
conditions, may become abrogated by a long-continued custom to display 
red lights under these conditions. 

Evidence-Character-Expert Witnesses--Skill. 
Where a physician, a witness for plaintiff on the trial in a personal- 

injury case, has been attacked, on cross-examination c~f the defendant, as  
to his truthfulness and skill, i t  is competent for the plaintiff to prove his 
general character and his ability as  a physician and surgeon by other 
medical expert witnesses. 

Instructions-Dam~Negl@mc+-Appeal a n d  Error-Harmless 
Error .  

I n  an action against a railroad company to recover damages for a per- 
sonal injury, a charge otherwise unexceptionable will not be held for 
reversible error, to the defendant's prejudice, for the use of the words, 
upon the measure of damages, allowing a recovery, "for the reason- 
able present value of the diminished earning capacity forever," i t  being 
the apparent endeavor of the judge, taken in connection with other 
portions of the charge, to impress upon the jury that plaintiff could not 
recover for the entire difference caused by the injury, hut only the present 
value of such difference so caused, it  appearing from the charge, con- 
sidered as  a whole, that  any juror of average intelligence must have 
understood the application of the proper instructions, and that recovery 
was not permitted for all time to come, or that  the injury was permanent, 
or otherwise. 
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APPEAL by defendant from C'ranmer, J., a t  March Term, 1923, of 
 ASH. 

Civil action. T h e  action is  to recover damages for physical irljuries 
caused by alleged negligence of defendant company to plaintiff, on 
26 October, 1921,  while he  was employed as brakeman, engaged in  tak- 
ing a train from Norlina, N. C., to Petersburg, Va. 

There were facts in evidence on par t  of plaintiff tending to show 
that  on the night of 25 or 26 October, 1921, plaintiff, an  employee of 
defendant as brakeman, x7as sent with a train from A-orlina, I\-. C., to 
Petersburg, Va., for  the purpose of bringing back a full t rain of cars 
froin Petersburg. The  others of the crew, with plaintiff, at the time, 
being the engineer, J. J. Zforton; a fireman, Ho l t ;  and C. Jl. Barkley, 
the conductor. That  at Alberta, a point south of Petersburg, by orders 
of the conducto~., the engine and tanks were turned around on a T," SO 

as to  leave the engine headed south for the return trip, there being no 
facilities of this kind a t  Petersburg, and from Alberta to  Petersburg 
the engine was a t  the rear, pushing the  caboose before it towards Peters- 
burg. Tha t  as plaintiff's t rain went into the yard at Petersburg or1 the 
main track, plaintiff being in the front door of the caboose, with a white 
lantern, as directed, looking out for obstructions on the track, and the 
conductor i n  the cupola of the caboose, having an  arrangemerit by which 
he  could apply the brakes on call, plaintiff's t rain r an  into a heal-y 
gondola car, loaded with gravel, standing on the main liuc, without 
lights or signals of any kind. T h e  caboose in which plaintiff was placed 
was torn up, and plaintiff receired painful and permanent injuries, 
from which he still suffers. Tha t  plaintiff's train, on entering the yard, 
was moving at the rate of four or five miles an  hour, and that  i t  was 
the custom of the railroad whenever a car was left standing on the main 
line to have red lights on the rear, or to place torpedoes, and that there 
were neither for that  t rain a t  the time of the collision. Speaking more 
directly to the occurrence and the conditions presented, plaintiff testified 
in par t  as follows: 

"In entering the yard at Pctersburg the track was rather crooked a t  
that  point, and on tha t  71-as the cars. hly train was being operated on 
the main line of the Seaboard ,2ir Line. The  effect that  had upon our 
view of the n~ai r l  line n a s  that  it darkened the locntion of the cars that  
were there. On entering the yard I was in the cupola unti l  I came to 
the yard board. I was in the door, with a lantern in  my  hand, and one 
on either side of the door. I was there to keep a lookout for obstruc- 
tions on the track. While I was keeping this lookout we got to that  
A. C. L. crossing, and there is an overhead bridgc, and I looked at the 
s ~ a l c  track, and when I come to the scale track it was mighty dark. I 
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could not swear what it was, but I saw something big in front of me; 
it appeared to be a gondola car, loaded with gravel, standing on tlie main 
line, and there was no lights or any person near; there was no signal 
of any kind. When I observed that there was a goidola car, loaded 
with gravel, without lights, I hollered for the conductor to pull air. 
The conductor had his hand on the valw, and you pull air and that 
sets the brakes. As quick as I looked I said, 'Pull air, &'--he was the 
conductor, and that is what I called him. The caboose was torn up and 
made kindling-wood of it, and it balled meh around in I here for a while. 
I had no notice of the existence of that car-the gondola car on the 
maih line at  Petersburg-until I saw it there that r ight. When the 
collision occurred I was rolled up in the splinters, and I got up in the 
air 15 feet, and when it stopped rolling I fell from the top of that pile 
of mess, 12 or 15 feet, and it was an awful fall." 

There was further evidence as to the extent and nature of the injuries 
received at  the time. 

On the part of defendant it was co<tentled that there was no breach 
of duty shown, and certain rules of tlie company were introduced tend- 
ing to show that the train standing on the yard at  the time mas not 
required to provide for the usual protectior~ as against an inferior train, 
such as that on which plaintiff was working. And it was claimed that 
plaintiff, and those who were with him at the time of the occurrence, 
were guilty of contributory negligence in various particulars as to the 
positions they occupied and as to the manner in which they entered the 
yard, and that plaintiff had assumed the risks of conditions presented. 
There was further evidence tending to show that tlie injuries received 
by plaintiff were not at all of the seriousness claimed by ll in~, but that 
they were comparatively trivial, and that, he had long since entirely 
recovered. On issues submitted, the jury rendered the following verdict : 

''1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : 'Yes.' 

"2. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer ? Answer : To. '  

"3. Did the plaintiff assume the risk of injury, as alleged in the 
answer ? Answer : 'KO.' 

"4. What damages, if any, is plaintiff entitled to retzover ? Answer : 
'$lO,OOO.' " 

Judgment for plaintiff, and defendant excepted and appealed. 

R. L. McMillan, R. S. Simms, and Douglms & Doug'ass for plaintiff. 
Murray Allen for defendant. 
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HOKE, J. The jury having accepted plaintiff's version of the occur- 
rence, there is ample evidence to support tlie verdict, and we find no 
valid reason for disturbing the results of the trial. 

Defendant's motion for nonsuit, on the ground that no rule of the 
company required the train on the yard at the time to put out or estab- 
lish protection as against an inferior train, and, therefore, no breach of 
duty is shown, was properly overruled. True, the rule chiefly relied 
upon for this position, as we understand it, No. 658y2 D, seems to re- 
lieve defendant's train on the yard at the time from putting out the full 
and specific protection required by new rule 99, but there is doubt if 
this is capable of the construction that the train referred to is relieved 
of putting out any notice mhate~er  of its presence on tlie yard at the 
time. Arid on the facts presented in this record, if defendant's rules 
are susceptible of such interpretation, it would seem that the rules 
themselves rnight be held to constitute or countenance a breach of duty 
on the part of defendant, in that the company did not, in the exercise 
of reasonable care, provide for its employees a proper place or reason- 
ably safe conditions under which to do their work. Chicago,  etc. R. R. v. 
Wright, 239 U. S., 548-550. I n  that case, one where a switching engine 
had collided with an extra on the yard of defendant company, causing 
the injury complained of, the negligence imputed being an excessive 
rate of speed under conditions presented, the Court, among other things, 
said: "While doubting that the rules, rightly understood, permitted the 
switching crew to proceed at  a speed which obviously endangered the 
safety of the extra which they know might he coming through the cut, 
on the same track, we agree that if this were permitted by the rules, 
they were in that respect unreasonable and void." 

Apart from this, there is evidence on part of plaintiff to the effect 
that it was the custom for the company to have either red lights in the 
rear or torpedoes put out, if cars were left standing on the main line, 
and if this should be accepted by the jury, our decisions hold that such 
a custom known to exist by the company, or existent and followed for 
such a length of time'that the company should have taken note of it, 
may have the force and effect of abrogating any rule to the contrary. 
Tisda le  v. Tanning Co., 185 K. C., 497, citing Smith v. R. R., 147 N. C., 
603; Bi les  21. R. R., 139 N. C., 528. 

Defendant excepts further because plaintiff was allowed to ask Dr. 
Caveness and Dr. Horton, both professional experts, as to the general 
character of plaintiff's witness, Dr. Glascock, as physician and surgeon. 
Dr. Glascock himself was examined as an expert witness for plaintiff, 
and had given an opinion as to the nature and extent of plaintiff's 
injuries, ascertained from an examination in the line of professional 
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duty, and in this respect had been made the subject of aggressive attack 
by defendant, both as to his character for truthfulness and professional 
skill, and in such case it is eminently right that plaintiff should be 
allowed to support and strengthen his witness in both :respects from the 
testimony of other witnesses who were themselves qualified to speak to 
the question. Authority with us also is in support of his Honor's ruling. 
Alley v. P i p e  Co., 159 K. C., 327, citing among othw cases Lamb v. 
Liftman, 132 N .  C., 978; R. R. v. Jewell,  46 Ill., '39; Wigmore on 
Evidence, sec. 1894. 

Defendant further and very earnestly insists that prejudicial error 
was committed in his Honor's charge on the question of damages, the 
portion excepted to being as follows: '(There is a rule by which you mill 
be guided if you should reach the fourth issue, and tllat rule is as fol- 
lows: The plaintiff would be entitled, if at all, to recover a fair and 
reasonable sum for the pain and suffering he has undergone by reason 
of the defendant's negligence, and for a fair recompense for loss of what 
he could otherwise hare earned in his trade, and has been deprived of 
his capacity for earning by way of defect, for his expl2nses for medical 
attention, and the reasonable present ralue of his diminished earning 
capacity forever in the future, and not the difference between what he 
w&ld be able to earn in the future, but for such injury, and such sum 
as he would be able to earn in his present c~ondition. Or, to state it dif- 
ferently, the estimate should be based upon the present value of the 
difference between plaintiff's earning capacity, and not the total differ- 
ence caused by the injury." 

The objection being more especially to the clause, "for the reasonable 
present value of the diminished earning capacity forever," but in our 
opinion the exception cannot be sustained. His  Honor, in this particu- 
lar portion of the charge, was endeavoring to impress upon the jury the 
position that plaintiff could not recorer for the entire difference caused 
by the injury, but only the present value of such difference-a position 
that is in accord with our decisions on the subject, and in this respect 
makes in favor of defendant. The expression, "the pwsent value of his 
diminished earning capacity forerer in the future," clearly did not mean 
for all time to come, nor to indicate that the injury vas  permanent or 
otherwise, but merely that the present value of diminished earning 
capacity for all future time to the extent affected by the injury com- 
plained of, and any juror of fair  average intelligence must have so 
understood it. The position is put beyond question by the closing clause, 
"Or, to state it differently, the estimate should be based upon the present 
value of the difference between plaintiff's c.arning capacity, and not the 
total difference causecl by the  injury." Considering the charge as a 
whole, and even the portion of it exccpted to, the jury, in the ascertain- 
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ment  of damages, have  been instructed i n  substant ial  accord with our  
decisions on t h e  subject, and  i n  a manner  tha t  gives defciitlant no just 
g round  of complaint.  Ledford T .  Lumber  C'o., 183 N. C.,  614;  J o l ~ n s o n  
7). R. R., 163 1';. C., 451. On careful  consideration, we find no r e ~ e r s i -  
ble e r ror  i n  t h e  record, a i d  t h e  judgment of the  court  bclow i s  affirlncd. 

S o  error .  

CTAUDE L. FELhlET v. CORIRIISSIOKERS OF BUNCOMBE ET AL. 

(Filed 17 October, 1023.) 

1. Statute-School Districts-Taxation-Local Laws--Repugnances- 
Repeal. 

The pro~isions of a public-local law, allo\\ing a special school-t:~s dis- 
trict to tax itself, or i\bue bonds for school purlloses, is not repealed for 
repugnance to the ~)rorisiolls of a general later law upon tlic subject 
(chapter 136, Public Laws),  i t  being clearly manifest from a conhtruction 
of the provisions of the two statutes that i t  n a s  not the intent of the 
Legislature to do so, and the special Iucal law is considcrcd as  an excep- 
tion to the provisions of the later general one, and not affected by a 
general re~ea l ing  clause therein. 

2. Constitutional Law-Appeal and Erro-Burden of Proof. 
The burden is upon the appellant attacking as  unconstitutional the pro- 

visions of n statute to show its unco~lstitutiollality beyond a reasonable 
doubt. 

3. Constitutional Law-Taxation-School Districts. 
A school district is not within the purview of our Constitution, Art. 

T I I I ,  sec. 4, restricting the power of cities, towns, and incorporated vil- 
lages, as  to taxation, assessment, borro\~ing money, contracting debts, 
loaning their credit, etc. 

APPEAL by plaintiff f r o m  X c E l r o y ,  J., a t  September Term,  1923, of 
B r l r c o n l ~ ~ .  

T h i s  is  a n  action by  a taxpayer  to  enjoin t h e  defendant, County Com- 
missioners a n d  Board  of Educa t ion  of Buncombe, f r o m  issuing $75,000 
wor th  of bonds by Grace, a special school-tax dis t r ic t  i n  t h a t  county, 
pursuan t  t o  chap te r  722, Public-Local Laws 1915. T h e  court  held t h a t  
the  voters were duly authorized and  denied t h e  prayer  f o r  a restraining 
order  against t h e  issuance and  d e l i w r y  of said bonds. Appeal  by  
plaintiff. 

George D. Bobertson for plaintiff .  
C.  8. Xalone  and G. A. Thomasson for defendants. 
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CLARK, C. J. The plaintiff claims that the bonds are illegal, for two 
reasons : (1)  That chapter 722, Public-Local L a m  191 5, is inconsistent 
with the general school law (chapter 136, Laws 192(3), and that the 
latter repeals chapter 722 aforesaid, and, therefore, the bonds issued 
pursuant to said special act would be void. (2) The plaintiff also con- 
tends that said chapter 722 aforesaid is contrary to *\rticle V I I I ,  sec- 
tion 4, of the Constitution. 

There is no controversy as to the facts. There is no allegation in the 
complaint that chapter 722 has not been couiplied with, When two acts 
covering the same subject-matter are inconsistent or in conflict, the fol- 
lowing is laid down as the general rule in 36 Cyc., 1090: "When the 
provisions of a general law, applicable to an entire Stai e, are repugnant 
to the provisions of a previously enacted special lan-, applicable in a 
particular locality only, the passage of such general law does not operate 
to modify or repeal the special law, eithcr in whole or in part, unless 
such modification or repeal is provided for by express words, or arises 
by necessary implication." 

A local statute enacted for a particular municipality is intended to be 
exceptional and for the benefit of such municipality, and is not repealed 
by the enactment of a subsequent general law. Rogers z.. i?. S., 185 
U. S., 83; Wilson v. Comrs., 183 N. C., 638; Alexander 2).  Lolcrance, 
182 K. C., 642; Bramham v. Durham, 171 n'. C., 196; S. c.  Johnson, 170 
N.  C., 688; Cecil v. High Point, 165 N. C., 431: S'chool Comrs. 2.. 

Aldermen, 158 N. C., 197. 
I n  S, v. Johnson, supra, WalX-er, J., says: "The gentval law will not 

be so construed as to repeal an existing particular or s ~ e c i a l  law, unless 
i t  is plainly manifest from the terms of the general law that such was 
the intention of the lawmaking body. d general, later, affirmative law 
docs not abrogate an earlier special one by mere implication. . . . 
The general statute is read as silently excluding from its operation the 
cases ~vhich have been provided for by the special on.." And again, 
ib., 690, it is said: 'Where there are two opposing ac-s or provisions, 
one of which is special and particular, and vertainly includes the matter 
in question, and the other general, which, if standing alone, would 
include the same matter, and thus conflict with the special act or pro- 
vision, the special act must be intended to constitute an exception to the 
general act." 

The general law in this case clearly shows that the Legislature did not 
intend to repeal or modify the special act. The general act contains 
repealing clauses in sections 373 et seq., and made numerous specific 
repeals therein, including a clear intention riot to repeal any acts except 
those specifically mentioned. The fact that the Leg is labe  repealed so 
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many prior acts by special reference to them, if it  intended to repeal 
other special acts it would have named them in  the repealing clauses. 

I t  is t rue  that  section 378 of the general school lam repeals all laws 
in  conflict with the provisions of the act, but this is a general repealing 
clause and cannot be taken as an  intention of the Legislature to repeal 
special acts. S. .c. Johnson, supra. 

Xoreover, this identical question was preqented in a recent case, Wil- 
son v. Comrs., 183 X. C., 638, i n  which it xTas contended by plaintiffs 
that  certain sections in the Consolidated Statutes, or contained in chap- 
ter  55, Lams 1915, were in  conflict with tha t  act (chapter 722, Public- 
Local Laws 1915) and would be invalid unless the general laws had been 
complied with. The  court held, ho~verer,  that  the  general laws were not 
applicable to that  particular state of facts, and even if they were, the  
general act was inconsistent with the special act, a i d  the latter would 
prevail. I n  this case the special act provides that  the election for bonds 
shall be instituted bp petition, signed by 25 per cent of the  7-oters, and 
the petition shall be approred by the  board of education, whereas section 
2 5 7 ,  Article 22 of the general act, merely requires a petition of the  
board of education. 

The  special act requires that  the notice of election shall be given by 
posting a noticc a t  the courthouse door and a t  three public places in the 
school district, whereaq section 221 of the general act requires that  the 
notice of election shall be given by publication in a newspaper circu- 
lating or published in the district thir ty days before the  close of the 
registration books. 

The  special act prol-ides that  bonds shall mature at such time or times 
as the board of commissioners may determine, whereas section 258 of 
the general act requires that  the  bonds shall be serial bonds, begilining 
not more than three years after (late and ending not more than thir ty 
years. 

The  special act prorides that  the county commissioners niay order 
the sale of the bonds, and the general act p r o ~ i d e s  tha t  the bonds shall 
be sold in the manner prescribed in the Municipal Finance Act. 

The  general and the specific acts a r e  inconsistent in other respects, 
showing that  if the General L\ssembly had intended to repeal the pro- 
visions of the special act it x-ould have nained it among the statutes 
mentioned in the  repealing clause. 

T h e  plaintiff further contends that  chapter 722 is unconstitutional, 
being in riolation of Article T I I I ,  section 4, of the Sta te  Constitution. 
He ilaims that  the  ~vords  therein, "cities, towns, and incorporated vil- 
lages," included school districts, and, besides, is unconstitutional, in that  
there is no  limit as to the amount of indebtedness that  may be incurred 
by school districts under said statute. 
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T h e  burden is upon the appellant to show that  said act is  unconstitu- 
tional, beyond a reasonable doubt. The words, "school district," a re  
not within the  purview of Article V I I I ,  section 4, of the  Constitution. 
I t  is neither a city, town, or incorporated village, and the Court has 
decided this point as to the legal meaning of city or town in that  section 
of the Constitution in S. v. Green, 126 N. C., 1032, and in Trustees v. 
Trust Co., 181 K. C., 306, i t  was specifically held that a school district 
was not within the purriew of said section 4, Article ITIII of the Con- 
stitution, Hoke, J . ,  saying tha t  said section "referred only to those cor- 
porations of a governmental character acting under and only affected 
by the amendment to Article V I I I ,  sections 1, 2, 3, and 4, and does not 
and is not intended to affect or  control "scahool districh." This  case is  
cited and approved a t  t he  same term in Sechrist v. Comrs., 181 S. C., 
511. 

Besides, the validity and constitutionality of chapter 722, Public- 
Local Lams 1915, has been passed upon and sustained in several cases. 
Board of EduCation I . .  Bray, 184 S. C., 484; Wi7so iz  v. Comrs., 183 
3. C., 638; Comrs. r .  AIIalonc, 179 S. C., 110. 

Affirmed. 

CHARLES F. DUSK r. A. W. TAYLOR, SHERIFF OF LENOIR COUSTT. 

(Filed 17 October, 1923.) 

Courts-Emergency Judges->fandamus-Jurisdiction-Statutes-Consti- 
tutional Law. 

Emergency judges, appointed under the provisions of our statute as to 
Supreme and Superior court judges who have retired from active serricr 
in pursuance of the prol-isions of our Constitution, have no jurisdiction to 
hear and determine. at chambers, a matter of mandamus, or when he is 
not holding a term of court assigiied to him. Const., Art .  IT, eec. 11. 

CIVIL Acrrros for mandamus, heard before Allen, J., a t  chambers, 
20 July ,  1933, i n  LESOIR. 

,Ippeal by plaintiff. 
The  facts sufficient for  the cletermlnation of this cause are set forth 

in the order of the  court below, u41icll was as follo~vs: 
"This cause coming on to  be heard before his Honor, 0. H. Allen, 

judge of Nor th  Carolina, upon summons and complaii t ,  said summons 
being returnable on the 19th day of Ju ly ,  before the undersigned judge, 
a t  chambers, and hearing having been continued unti l  20 July,  1933, 
and it appearing to the court tha t  the plaintiff is  seeking a writ of 
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m a n d a m u s  to compel the sheriff of Lenoir County to execute a tax deed; 
and it further appearing to the court that a m a n d a m u s  hearing is not 
within the jurisdictioll of emergency judges : 

"It is now, therefore, on the court's on7n motion, adjudged and decreed 
that the court has no jurisdiction to hear the matters in controversy, 
and the motion is therefore denied. 

"0. 11. QLLEK, E m e r g e n c y  J u d g e ,  etc." 

Charles  F .  D u n n ,  brief in propria  persona. 
A7o counsel for de fendan t .  

CLARI~SON, J. The only question presented in this case is:  Has an 
emergency judge a right to issue the writ of m a n d a m u s ?  The statutes 
creating emergency judges, and defining their power and authority, are 
as follows : 

"Section 1. Every Justice of the Supreme Court and judge of the 
Superior Court who has heretofore resigned or retired from office at the 
end of his term, or who shall hereafter resign or retire at expiration of 
his term, T T ~ O  has attained the age of seventy (70)  years at  date of his 
resignation or retirement, and who has served for fifteen (15) years on 
the Supreme Court or on the Superior Court, or on the Supreme and 
Superior courts combined, shall receive for life two-thirds (?h) of the 
annual salary now received by the Justices of the Supreme Court or 
judgrs of Superior Court, respectively, payable monthly. 

"Sec. 2. The persons embraced within the provisions of this act are 
hereby constituted special or emergency judges of the Superior Court 
under Article IT, sectioli 11, of the Constitution of this State, and 
are authorized to hold the Superior Courts of any county or district 
~x~hen the judge assigned thereto, by reason of sichess, disability, or 
other cause, is unable to attend and hold said court, arid when no 
other judge is available to hold the same, and to hold special terms when 
commissioned so to do by the Gorernor, and as compensation for hold- 
ing such special terms shall receive their actual expenses and in addition 
thereto fifty dollars per week, to be paid by the county in nhicll such 
special term is held. 

"In case of emergency arising as provided in said section, the Gov- 
ernor shall designate the person to act as emergency judge, who shall 
receire his actual expenses only incurred while so acting, to be paid by 
the Treasurer upon warrant of the Suditor, upon certificate of the 
judge: Prov ided ,  that the county asking the Governor for an emergency 
judge shall have the privilege of requesting the assignment of a par- 
ticular judge. 
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"Sec. 3. That such emergency judges shall be subject to all the regu- 
lations respecting Superior Court judges, except as otherwise provided 
herein." 

(Section 2 of chapter 20, Extra Session 1921, not copied, as not ger- 
mane.) Public Laws 1921, ch. 125; Public Laws, Extra Session 1921, 
ch. 20. 

Laws 1921, Extra Session, ch. 94, secs. 1 and 2, are as follows: 
"Section 1. That special or emergency judges provided for in chapter 

one hundred and twenty-five, Public Laws of one thousand nine hun- 
dred and twenty-one, shall at  all times hare the same jurisdiction in 
matters of injunction, receivership, and habeas corpus as any other 
Superior Court judge. 

"Sec. 2. That if any special or emergency judge has made any mat- 
ters returnable before him, and subsequent thereto he should be called 
upon by the Governor to hold court elsewhere, said judge shall make an 
order directing said matter to be heard before some other judge, setting 
forth in  said order the time and place same is to be heard, and send a 
copy of said order to the attorney or attorneys representing the parties 
plaintiff and defendant in such matters." 

Public Laws 1923, ch. 66, secs. 1 and 2, are as follows : 
"Section 1. That in all civil actions and special proceedings instituted 

in the Superior Court in which a commissioner or co:cnmissioners are 
appointed under a judgment by the clerk of said court, said clerk shall 
have full power and authority, and he is hereby authorized and em- 
powered, to fix and determine anti allow to such commissioner or com- 
missioners a reasonable fee for their services performed under such 
order, decree, or judgment, which fee shall be taxed as a part of the 
costs in such action or proceeding, and any dissatisfied party shall have 
the right of appeal to the judge, who shall hear the same de novo. 

"Sec. 2. That in  all special proceedings where it is now by law 
required that the orders, judgments and decrees of the clerk shall be 
approved or heard by the juage of the Superior Court, the emergency 
judges shall haye full power and authority and jurisdiction to hear and 
determine such matters under the course and practice of the court." 

State Constitution, Art. IV, sec. 11, is as follows: 
"Every judge of the  Superior Court shall reside in the district for 

which he is elected. The judge shall preside in the courts of the differ- 
ent districts successively, but no judge shall hold the courts in the same 
district oftener than once in four years; but in case of the protracted 
illness of the judge assigned to preside in any district, or of any other 
unavoidable accident to him. by reason of which he shall be unable to , " 

preside, the Governor may require any judge to hold one or more speci- 
fied terms in said district in lieu of the judge assigned to hold the courts 
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of the said district; and the General Assembly may by general laws 
provide for the selection of special or emergency judges to hold the 
Superior Courts of any county or district when the judge assigned 
thereto, by reason of sickness, disability, or other cause, is unable to 
attend and hold said court, and when no other judge is arailable to hold 
the same. Such special or emergency judges shall have the power and 
authority of regular judges of the Superior Courts in the courts which 
they are so appointed to hold, and the General Assembly shall provide 
for their reasonable compensation." 

Under the Constitution, the emergency judges "shall have the power 
and authom'ty of regular judges of the Superior Courts i n  the courts 
which t h e y  are so appointed t o  hold." (Italics ours.) 

The Legislature has seen fit to gire emergency judges, by express 
language, the following power and authority: "shall at all times have 
tlte same jursidiction, i n  matters of i n  junction, receivership, and habeas 
corpus as any ofher Superior Court judge." 

I n  construing this legislatire enactment, with the constitutional pro- 
vision on this subject, it ~ ~ o u l d  seem that a proper interpretation, and 
the intent of the Legislature, was to limit the writ of mandamus, and it 
could not be issued by emergency judges, except when they were holding 
regular terms of court, as prorided by the Constitution and legislative 
act conforming thereto. 

The appIication for this writ of mandamus was requested, not at  a 
regular term of court which an emergency judge was holding, hut at  
chambers. The emergency judge had no power or authority at cham- 
bers to issue a writ of mandamus, and there was no error in the order of 
the court below denying same. 

For the reasons given, the judgment is 
Affirmed. 

MBTTIE BELLE DIOORE. ADMI. OF IT'. T. MOORE, v. ATLANTIC COAST 
LINE RAILROAD COMPANY. 

(Filed 17 October. 1023.) 

1. Railroads-Eniplojw and Employ~Segligence-Contributory Segli- 
gence--Assumption of Risks. 

It  is sufficient evidence of defendant railroad company's negligence to 
refuse a motion as of nonsuit which tends to show that the plaintiff's in- 
testate was seen absorbed in hi5 duty of conductor of a freight train, 
standing on the end of a sill of the railroad track busily checking the 
cars of his train, and was run over and killed by an extra passing along 
that track, in  full view of the enginem and fireman on the extra, who 
saw him in sufficient time, and ~ h o  approached without signal or warn- 

17-186 
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ing, either upon the issue of defendant's actionable r.egligence, the in- 
testate's contributory negligence, or assumption of risks; and the fact 
that the locomotive just before the killing obstructed the view of the 
engineer does not vary the result, as to the defendant's negligence. See 
S. c., 155 N. C . ,  189. 

2. SameComnierce-Federa l  Employers' J~iability Act - Segligenre - 
Sonsuit. 

Under the Federal Employers' Liability Act for injuries inflicted ul~on 
railroad employees by the railroad company while eng:lged in interstate 
commerce, the rule of comparative negligence in awar'ling damages ap- 
plies, and the contributory negligence of the intestate does not bar his 
recovery if the railroad is negligent in producing his death. 

APPEAL by defendant from Deuin, J., a t  April  Term, 1923, of C ~ M -  
BERLAND. 

This  case was before us a t  last term (Noore v. R .  R., 185 S. C., 189),  
when the  nonsuit which had been appealed from was reversed. On this 
tr ial  t he  facts seem to  be identical i n  every particular, and the  former 
case is herein referred to for a fuller statement of the facts. On  this 
tr ial  the defendant made again a motion for nonsuit, and a refusal 
thereof is the sole assignment of error. Verdict and judgment for plain- 
tiff. Appeal by defendant. 

Dye & Clark for plaintiff. 
Rose & Rose for defendant. 

CLARK, C. J. The appeal being from the refusal of a nonsuit, the 
evidence must be taken in the aspect and with the most favorable infer- 
ences therefrom reasonably to be drawn in favor of the plaintiff. 

According to the evidence thus viewed, the deceasd,  vlio was in 
charge of the  defendant's local freight train between Fayetterille and 
Smithfield, was run  over and killed by a northbound extra, consisting of 
locomotive and caboose, while standing about 500 yards north of the 
station, on the end of the cross-ties on the vest side of the  northbound 
main-line track. H e  was standing there in  order to get a proper r iew 
of the cars as they came out of the spur-track, so that  he, could check off 
the, same, and was decply engrossed and absorbed in studying a paper, 
on which was written a list of the cars to be shifted, and n-hile the 
engine of h is  own train was close by, engaged in  shifting these cars to 
the west side, in which direction he  was facing. The  list contained 
dirers cars which were to be shifted around, some of them bearing num- 
bers carrying fire figures. TVhile thus engaged, about 4 o'clock in the 
afternoon, the engineer of the extra had a clear view of him for four or 
five hundred yards, but he  blew his whistle only once, nhich  was a t  the 
crossing of the  other railroad track a t  tha t  point south of the station. 



N. C.] F A L L  TERM, 1923. 259 

We ha re  already discussed this evidence on the former trial, and in  a 
unanimous opinion we then held that  the evidence of negligence was 
sufficient to  carry the case to the jury, and they h a r e  in this t r ia l  
returned a verdict i n  favor of the plaintiff. 

I n  addition to the evidence abore recited, i t  also appeared that  the 
deceased, while standing on the ends of the cross-ties on the vest side 
of the track, had his back, part ly a t  least, towards the extra, whose 
engineer could b a r e  seen liim (and could tell which track he  was on) 
for four hundred yards, until he got so close that  the r iew xras obstructed 
by his own locomotire; but eren tha t  did not reliere the defendant of 
the duty to keep a lookout on the left side, where the fireman sits 
(Arrowood v. R. R., 1 2 6  N. C., 631), and the fireman testified, indeed, 
that  he saw him. 

Eefore the 7 iew x a s  shut off, the engineer of the extra not only could 
h a r e  seen tha t  deceased was deeply engrossed, but he could have heard 
rhc other engineer give the four short blasts on his n-histle and seen that  
Xoore, without Iooking up, gave h im a signal. The  engineer of the 
extra could also have seen tha t  the engineer of the train, under the 
orders of tlle deceased, did not more his train back a d  drop a car in 
the  clear in response to that  order. Yet, with this kno~vleclge, the 
engineer of the extra neither blew the danger signal on the extra nor 
slackewxl his speed. H e  had only given' the crossing blow 500 yards 
an7ay. There is no evidence that  the  bell n a s  ringing on tlie extra, 
nliich was running light a t  a speed of thir ty to thirty-fire miles an  hour 
past the station arid in the yard a t  Smithfield, vhe re  persons were 
expected to he, and where the local freight could be seen by the en,' wmeer, 
Bishop, and his fireman for several hundred yards. Having passed the 
caboose near the tank, they knew the freight crew nTere engaged in 
shifting near a point which tlie extra would h a r e  to pass. 

Ils said in the former opinion, "The whistle cord was in reach of the 
hand of the engineer of the ext ra ;  the  bell cord was close to the fireman; 
yet they took a chance with another man's life, and lost." 

The  only difference on this appeal is that, under the instruction of 
the court, the jury found, in answer to the fourth issue, that  the intes- 
tate nt the time of the in jury  was engaged in  interstate commerce, and 
the recovery is under tlle terms of the Federal Emplcyers' Liability Act. 
Under this, as under the State act, if there was negligence on the part  of 
the defendant, contributory n~gligence of the deceased does not bar a 
recovery, but only diminishes the damages in  proportion to the amount 
of negligence attributable to such an  employee. Under both State and 
Federal act, when there is no negIigence on the part  of the  master, but 
the in jury  is solely the result of the  employee's negligence, there can be 
no recorery. T h e  proper issues of fact on this proposition Tvere left to  
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the jury, who found that the defendant was negligent; that the deceased 
was guilty of contributory negligence; that upon hhe facts as the jury 
found them, the plaintiff's intestate did not assume the risk of being 
killed in the way and manner in which he was killed, and assessed the 
damages to the widow and each of the three children separately, as 
required by the Federal statute. 

There is no assignment of error for exceptions to evidence or to the 
charge, except that the court refused to charge that "if the jury found 
the facts as testified to by all the witnesses, they should answer the first 
issue 'No.' " 

I n  the former opinion the court cited authorities, which we need not 
repeat, and to which many others could be added, that there is a clearly 
recognired distinction ''between the presumption whick arises when a 
person in the apparent possession of all his faculties is 3een walking on 
the track, and the duty owed to one of the railroad eniployees who is 
absorbed and engrossed in  his work, as is the evidence i l l  this case." 

I n  this case there mas evidence that the engineer of the extra, Bishop, 
first saw the deceased 350 yards, or farther, away, and that up to the 
time the fireman, Lamb, sags he saw him 75 yards away, the deceased 
had not changed his position nor looked up from the peper which they 
saw was engrossing his attention. According to his own statement, 
Bishop could have stopped his extra in 200 yards, and at  any time 
within that 350 yards he could have given the danger signal with his 
whistle, and Noore ~ ~ o u l d  hare realized instantly that it was not the 
whistle of the locomotive attached to his own train, though deeply 
engrossed. 

I t  should hare  been apparent to the engineer of the extra that the 
deceased was deeply engrossed by his work, and this should have been 
the more apparent to the engineer of the extra by the efforts made to 
attract his attention by the engineer of the shifting train and others 
near him. Yet the engineer of that extra, running at  the rate of thirty- 
five miles an hour at  a railroad crossing and through the yards where 
the engrossing work of shifting was going on, was guilteg of a reckless- 
ness which could not have been anticipated and was not assumed by the 
deceased. 

Railroad companies cannot speculate upon the chances of its warning 
signals being heard by persons on its track, and excuse its omission to 
give then1 upon the ground that they would hare  been ineffectual. 
R. R. v. St. John, 73 Am. Dec., 149. 

The defendant places his entire case upon the contention that the 
plaintiff's intestate being engaged in interstate commerce, that there is 
no liability under the Federal decisions, and that the court should have 
sustained its motion to nonsuit or have directed a verdict in its favor. 
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On this proposition R. R. v. Koennecke, 239 C. S., 352, is exactly in  
point. I n  that  case, as in this, the deceased was run  over by a train 
while acting as switchman i n  the defendant's yards, and the c o u r t  said : 
"It ~vould be impossible to take the case from the jury on the ground 
either that  there xITas no negligence or that  the deceased assumed the 
risk." This  case is  stronger for the plaintiff than the facts reported 
in  that. 

N o  error. 

STATE r .  JOHS W. P1,UMhIER 

(Filed 17 October, 1023.) 

Comnierce-Taxation-Shipment in Bulk-Distribution-Jlunicipal Cor- 
porations-Ordinances. 

The shipment of yeast by a manufacturer into this State, to its aqent 
herein, in bulk, to be broke11 by the agent and the separated packages 
delivered to present customers and those to  he acquired, the agent collect- 
ing therefor and remitting to his principal in anotller State. is an intra- 
state transaction as between the agent and his customers, arid subject to 
the tax thereon imposed by an ordinance of the town in \\-hich he con- 
ducted his business. 

APPEAL by defendant from Sinclair, J., at  J u n e  Term, 1923, of SEW 
HAXO~ER. 

The  defendant was convicted of a violation of a tax  ordinance of the 
city of Ti lmington.  He was an  agent of the Liberty Yeast Company, 
of Baltimore, i n  the sale, delivery and collection of yeast. 

The  company in  Baltimore each day shipped h im a quantity of yeast 
by express. T h e  box or boxes in  which i t  was contained were taken out 
of the express office by the defendant, to whom the boxes mere directed; 
the  bulk v a s  then broken, and he carried around to his  custonlers on a 
truck the smalI packages contained in these boxes, that  he might delirer 
to these customers any amount they wanted. H e  not only delivered the 
yeast i n  this way to regular customers, but he  also sought to increase the 
trade by securing other purchasers when he  delivered the  yeast, and 
from n-hom he  collected the cost price a t  the  same time. When he sold 
the yeast i n  this way he  took orders from his customers in advance and 
ascertained the quantity of yeast each person would want on the follow- 
ing  day, and when he  went around and delirered the yeast to the pur- 
chasers he took up ~i4lat  yeast was left over on the hands of the pur- 
chasers of the day before and destroyed it. 
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The defendant, on his cross-examination, stated: "I s~olicit the orders 
for the yeast. The yeast is shipped to me, and I distribute it. I collect 
for it and remit to the company. I collect for them. I send the collec- 
tions on to my house. They cut the yeast in Baltimore at the plant and 
ship it down here to be distributed. They ship it in bulk packages, and 
I divide it and distribute it to my customers." Upon this testimony, 
which was uncontradicted, the court said : "If you believe the evidence, 
you will return a verdict of guilty; if you do not believe it, return a 
verdict of not guilty." Verdict of guilty. Appeal. 

,lttorney-General Xann ing  and Assistant Attorney-General S a s h  f o ~  
the State. 

Zerber t  N c C l a m m y  for def cndant. 

CLARK, C. J .  The transaction, which was made taxable by the stat- 
ute, was not the shipment of the goods from Baltimore 1 0  the defendant 
here, nor was the burden borne by such transportation. The transaction 
that was made subiect to the tax was the sale and delivery of these 
articles to purchasers after the bulk was broken. Had  the goods been - 
lost in  transit, the title thereto was in the shipper and would not have 
passed to the purchasers until the defendant on his daily rounds deliv- 
ered them to the several purchasers. This transaction TY,& an intrastate 
matter between the defendant and the purchasers, and t i e  immunity by 
reason of the Federal Constitution does not exist. 

There were no orders solicited for customers which were sent to the 
Baltimore house with the result that the Baltimore house shipped to the 
customers here, if approved by the yeast company, but t w i t h e  send- 
ing of the yeast by the Baltimore house to their agent, the defendant, 
upon his estimate of the amount which he could dispose of in his rounds 
next day by reason of his canvass for orders, and of the additional orders 
he calculated he might pick up in delivering the other orders. 

This is not like Robhins v. Taxing  Distrirt,  120 U. S , 480, in ~rh ich  
it was held that the business of offering for sale, or selling goods to be 
shipped by the vendor to the buyer in another State, would be clearly 
interstate commerce (S, v. Caldzctdi, 187 G. S., 622) ; but it is exactly 
like the case of S. v. F ~ e n c h ,  100 N. C., 722, and S.  v. S.'iessell, ih . ,  735, 
in which the goods were bought in another State, shipped here in bulk, 
and then by the buyer n-as sold to his customers, or, as ir  this case, vere 
shipped to the agent here of the vendors, and by him r,old to the cus- 
tomers here and the proceeds remitted to the vendor. The sale by such 
buyer was a S o r t h  Carolina business, and taxable. 'The distinction 
between the two is discussed in S. v. Caldwell, 127 X. C., 527, and 
such distinctions affirmed on writ of error (187 U. S., 6512). 
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I n  S .  1:. French ,  109 U. S. ,  722, i t  was held that  such a tax as that  in 
the present case mas riot a property tax, but a license tax upon an intra- 
state business. T h e  distinction is stated in that  case, which, like the 
present one, came u p  from New Hanover. Tha t  case has been often 
cited and affirmed; and, among other cases in point, the whole matter 
has been admirably and fully discussed by Al len ,  J . ,  i n  Snz i th  c .  Tlril- 
k ins ,  164 N .  C., 147, citing Machine  Co. v. Qaye,  100 U. S., 675; X a y  v. 
S e w  Orleans, 178 U. S., 497; Austin v. Tenn . ,  179 U. S., 352, and Cook 
r .  X a r s h a l l ,  19G U. S., 269. I t  is  held in S m i t h  c. Sl'ilkins, supra, that  
"There  separate articles are shipped into this S ta te  in larger packages, 
they are not the subject of interstate commerce after the bulk has been 
broken here for distribution, and a peddler's tax upon a person thus 
selling these separate articles which h a r e  in this manner been shipped to  
him from beyond the  Sta te  is not an  interference with the  commerce 
clause of the Federal Constitution." 

The  ~vhole subject has been fully discussed and the co~lclusion reached 
(upon which this opinion is  based) in  Sonneborne 21. X ~ a t i n g ,  in the 
United States Supreme Court, opinion filed 11 June, 1923. 

There being no conflict in the evidence, and no question of intent to 
be drawn, but purely a question of law upon the evidence, if believed, 
there was no error in the instruction of the court to the jury:  "If you 
believe the e~iclence, you will return a wrdic t  of guilty; if you do not 
beliere it,  return a rerdict of not guilty." This lvas so hrld in S. v. 
X u r p h r e y ,  ante ,  113. 

S o  error. 

GEORGE E. CHERRY,  JR., T. THE ATLANTIC COAST LISE RAILROAD 
COMPANY. 

(Filed 17 October, 1923.) 

1. Ca1~rie1~s-Rail1~oads-Emp1oyer and Employee-Master and Servant- 
Segliwnre-Evidence-lnstmctions-Appeal and Error. 

Where, in an action to recover damages against a railroad company 
nerligently illflirted u ~ ) o i ~  an in~matule employee, the questions are pre- 
sented for the determination of the jury, whether the lad had been killed 
in consequence of his haring negligently been sent by defendant's agent 
on defeudant's 1)uc;inws upon a dangeronq errand in defendant's freight 
~ a r d  among moring trains, or v-hether his killing was caused by a pile 
of cinders negligently left by defendant at the side of its track in riola- 
tion of a city ordinance, it is rerersible error for the trial judge in his 
instructions to the jury to exclude from their consideration the question 
of defendant's negligence on the eccond l h s e  of the caue, and confine 
them solely to the conc;ideration of the eridence on t h ~  fir<t one. 
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2. Appeal and Error-Instructions-Objections and Exceptions. 
Exceptions to the judge's charge taken for the first time after the trial, 

but set out in the appellant's case on appeal duly tendered or served, are 
aptly taken under the provisions of our statute, C. S. secs. 613, 520(1) .  
-4nd an exception to a previous intimation of the judpe made upon the 
trial to the effect objected to, is not required. 

APPEAL by plaintiff from Grad!/, J . ,  at May Term, 1923, of PITT. 
Civil action to recover damages for physical injuries caused by 

alleged negligence of defendant company. There were allegations, with 
evidence, tending to show that on the afternoon of 6 April, 1909, plain- 
tiff, being at  the time a minor of 12 years of age, he was sent by J. R. 
Moore, station agent of defendant company in Greenville, N. C., to mail 
a letter on a passenger and mail train of d~.fendant, on the yard at the 
time and just in the act of moving out of the yard; that the letter mas 
addressed to officers of defendant company; that plaintiff went up to the 
moving train and threw the letter into the mail car, running along the 
track a short distance to do so, and as he turned away he stumbled and 
fell over a pile of cinders dumped near the track by defendant company 
or its employees, rolled under the train, and thereby received painful 
and serious injuries, including a broken leg, etc.; that the dumping of 
these cinders was on a public street or avenue of the town and was in 
violation of a town ordinance in existence at the time a l d  applicable to 
the conditions presented. 

The defendant denied that J. R. Moore was agent or that the company 
was in any way responsible for his acts, denied the existence of the ordi- 
nance or any negligence in reference to this question, alleged contribu- 
tory negligence on part of plaintiff, and offered evidence in support of 
its positions. 

On issues submitted, the jury rendered rerdict : 
"1. Was plaintiff injured by negligence of defendant, as alleged in 

the complaint ? Answer : 'No.) " 
Other issues not answered. 
Judgment on verdict for defendant, and plaintiff excepted and ap- 

pealed, assigning for error chiefly his Honor's charge on the first issue: 
"If you find that Moore was agent, the burden being or, plaintiff to so 
satisfy you, and the injury occurred as a result of his direction to plain- 
tiff while he was acting in the scope of his authority as agent, you will 
answer the first issue 'Yes'; otherwise, you  rill answer it 'No.' " 

F.  G. James (e. Son, F .  C'. Harding, and D. X. Clark for plaintif. 
Skinner 62 T'C'hedbee for defendanf . 
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HOKE, J. The allegations of the complaint and the evidence intro- 
duced on part of plaintiff present, and are intended to present, the ques- 
tion of defendant's liability in two aspects: 

First, by reason of an alleged negligent order on part of defendant's 
agent. 

Second, the violation of a town ordinance applicable to conditions 
presented and alleged to be a proximate cause of plaintiff's injury. 

The two grounds of liability were distinctly recognized on a former 
appeal in this cause, wherein Associate Justice Adams, delivering the 
opinion, interpreting the complaint, said: "The principal alleged acts 
of negligence are the breach of a town ordinance and the negligent 
employment by defendant of an immature and inexperienced youth to 
go upon a dangerous mission." Cherry v. R. R., 185 N. C., 90-92. 

The ruling in respect to the violation of a valid town ordinance, when 
shown to be the proximate cause of plaintiff's injury, or one of them, is 
in accord with our decisions on the subject (Stultz v. Thomas, 182 
E. C., 471;  Paul v. R. R., 170 N. C., 230), and there was prejudicial 
error, therefore, in restricting the issue of liability to the question of 
the agency of Moore and his conduct in the matter. I t  is contended for 
defendant that plaintiff is precluded from this, his principal objection, 
by reason of an entry appearing in the case on appeal immediately pre- 
ceding his Honor's charge, in terms as follows : 

"The court then stated that upon the first issue he would charge the 
jury that in order for them to answer i t  in the affirmative, they would 
have to find that the plaintiff was sent to mail the letter by an agent of 
the defendant while acting in the scope of his authority, to which there 
was no exception, the case h a ~ i n g  been heard upon the theory that plain- 
tiff was injured while acting under the direction of the defendant's local 
agent. Whereupon the court charged the jury as follows :" But, in our 
opinion, this position cannot be maintained. 

I t  is the appro~ed  construction of our statute regulating appeals, more 
especially C. S., sees. 643 and 520, subsec. 2, that exceptions to the 
charge are not required to be made at or immediately after the trial, 
but appellant is entitled to have them considered if they appear for the 
first time in the case on appeal, where the same is tendered in apt time. 
Paul v. Burton. 180 S. C., 45, citing Bernhardt v. Brown, 118 N .  C., 
$00;  Lowe c. Elliott, 107 K. C., 718; C. S., sec. 590, subsec. 2, and other 
cases. And a party is not to be deprived of this privilege because the 
trial judge sees proper in  ad7-ance to intimate what his instructions will 
be, unless the propositions as stated arc expressly agreed to by the par- 
ties. When they become and are made a part of the charge, they are 
open to exception, as the statute provides. True, the entry referred to 
closes with the statement that the case xTas tried on the theory that 
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plaintiff was injured while acting under the direction of defendant's 
local agent, but there is  nothing i n  the record to indicate that  appellant 
assented t o  any such procedure, and i n  the  absence of such assent h e  was 
entitled to  have his cause presented to  the jury in  every aspect that  his 
pleadings and evidence would justify, and a fai lure to do* this i n  any 
substantial or  essential feature of t he  case will cone:titute reversible 
error. 8. v. Merrick, 171 N.  C., 788-795. 

I n  our opinion; there should be a new tr ial  of the  cause, and it is so 
ordered. 

New trial. 

HEXRY TURNAGE v. WILLIAM AUSTIN. 

(Filed 17 October, 1023.) 

1. E v i d e n c s F a l s e  Arrest-iValicioue Prcwecution-Inst~mction~Appeal 
and Error-Reversible Error. 

An instruction in an action of false arrest and malicious prosecution, 
that if the defendant in the civil action believed the plaintiff therein was 
the person guilty of the larceny, then they should also find' that the de- 
fendant was not actuated by malice in causing the arrest, constitutes 
reversible error in the judge expressing his opinion, upon the evidence, 
as the existence of malice may exist, independent of probable cause, and 
upon the evidence the jury may find the one and not necessarily flnd the 
other. 

2. Same-Presumptions-Requeste for Instruction. 
In an action of false arrest and malicious prosecution, plaintiff's excep 

tion to the judge's charge for failure to instruct the jury that their find- 
ing the absence of probable cause would be p r i m  focie evidence of malice, 
requiring the defendant to satisfy the jury that the prosecution was not 
actuated by malice, is untenable, in the absence of a special request to 
that effect. 

3. Same-Terminat.ion of Criminal Action-Questions for Jury. 
In order to recover in an action of false arrest and malicious prosecu- 

tion, the criminal action, the basis of the civil one, must have terminated, 
which is a question for the jury in cases of uncertainty or doubt. 

APPEAL by plaintiff from Grady, J., a t  March Term,, 1923, of PITT. 
This  was a n  action for  false arrest and malicious prcsecution, in that  

the defendant maliciously and falsely charged the  plaintiff with having 
stolen from the defendant's car  the  inner tube of his  automobile and 
caused h im to  be falsely arrested and tried on said charge. 

Upon the issues submitted, the  jury found: 
"1. Was the plaintiff unlawfully arrested, as alleged in  the com- 

plaint ? Answer : 'No.' 
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"2. I f  so, did the defendant procure said arrest to be made? Answer: 
'SO.' 

"3. Did the defendant cause the plaintiff to be prosecuted for larceny 
in  the mayor's court of Tarboro and in the Superior Court of Edge- 
combe County, as alleged in the complaint? Answer: 'Yes.' 

"4. I f  so, was such prosecution without probable cause? Answer: 
'Yes.' 

" 5 .  I f  so, was such prosecution nlalicious? Answer : To. '  
"6. What damages, if any, is the plaintiff entitled to recover of the 

defendant ? Answer : '$400.' " 
Upon which verdict the court adjudged that the plaintiff recover 

nothing and that the action be dismissed, from which judgment the 
plaintiff appealed. 

P. R. Hitzes and Albion D u ~ z ~ z  for plaintif f .  
F.  G. J a m e s  for de fendan t .  

CLARK, C. J. The plaintiff has assigned eighteen errors, but it is 
sufficient to pass upon two of the exceptions taken. 

Exception 12. The court charged the jury as follows : "Gentlemen, 
if you find that at the time of the arrest, and at the time of the prosecu- 
tion in the nlayor's court, that the defendant believed that the plaintiff 
mas the guilty man, then I charge you that you ought to find from that, 
and vou can find from that circumstance. that the defendant was not 
actuated by malice, and if you do so find, it I\-ould be your duty to 
answer the fifth issue 'No.'" That is, that the prosecution was not 
malicious. 

This instruction was erroneous, in that it instructed the jury what 
they "ought to find upon the evidence," and the jury did find in accord- 
ance with that instruction that the prosecution was not malicious. 

Another exception is to the following portion of his Honor's charge: 
"I charge you, gentlemen, and this is really a repetition of what 1 h a ~ e  
already told you, if you are satisfied from the evidence that the defend- 
ant was justified in instituting the criminal prosecution, or if you find 
from the whole eridence that the defendant had reasonable grounds for 
believing that the plaintiff had taken his tire and inner tube, and that 
his belief was based unon facts and circumstances vhich would induce 
a man of ordinary prudence and intelligence to have such belief, and 
that, acting upon such belief, he caused the plaintiff to be arrested and 
prosecuted, he could not have been said to have been actuated by malice, 
and it would be your duty to answer the fourth and fifth issues 'No.' " 
That is, that the prosecution was with probable cause and that it v7as 
not malicious. 

The jury found that the plaintiff had been arrested and tried on a 
charge of larceny r i thout  probable cause, hut that such prosecution mas 
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not malicious. The plaintiff excepts because the cour,: did not charge 
that '(If the jury should find the prosecution was without probable 
cause, failure to prove probable cause would be prima facie evidence of 
malice, and that if such prima facie evidence of malice mas established 
it was the duty of the defendant to go forward and satisfy the jury that 
the prosecution was not actuated by malice." I t  is true that if such 
prayer had been asked it would have been error not to have given it, 
but it was not error not to so charge when the case was fully given to 
the jury and there was no prayer to that effect. 

I t  appears from the evidence that the original charge against the 
plaintiff was instituted before the mayor, who testified that he found 
probable cause. I t  appears that the case was tried in the Superior 
Court, and the clerk of the court testified to the original papers being on 
file in his office, and offered in evidence a "certified copy of the judg- 
ment of the Superior Court and the indictment." I t  must appear in an 
action of this kind that the original action, on account of which this is 
brought, had been terminated, and if this leaves anything in doubt i t  
should be made to clearly appear on the next trial. 

I n  an action of this kind it must appear both that the prosecution 
was malicious and that it was instituted without probable cause. Proof 
of only one of the essential features, in the absence of proof of the other, 
will avail the plaintiff nothing. However malicious the defendant may 
have been, he cannot be held liable if he had probable cause for prefer- 
ring the criminal cause against Turnage; and however lacking in prob- 
able cause his original action may have been, he cannot be held liable in  
this action unless his proceeding against the plaintiff was actuated by 
malice. Both are essential requisites in an action for malicious prosecu- 
tion. Stanford v. Grocery Co., 143 N.  C., 419. 

The absence of probable cause is not the eauivalent of malice. nor 
does it establish malice per se, though it is evidence from which Lalice 
may be inferred, and the existence of probable cause does not make the 
existence of malice. The presence or absence of malice in its final 
analysis is a question of fact to be determined by the jury, while prob- 
able cause is a mixed question of law and fact. 

The instruction of the court, that if the defendant believed the plain- 
tiff to be guilty at  the time of the arrest, then they "ought to find" and 
could find from this circumstance that the (defendant was not actuated 
by malice, was erroneous, not only, as above stated, because it contains 
an expression of opinion as to what the jury ought to find from the 
evidence, but because it is incorrect as a charge on the element of malice. 
McGowan v. McGowan, 122 N .  C., 145. 

There was error in the trial, as pointed out by the above assignment 
of error, for which the plaintiff is entitled to a 

New trial. 
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ISSURASCE Co. v. LUMBER CO. 

FIREMAXS FCIYD ISSURASCE COMPAKT v. THE ROWLAND LUMBER 
COMPANY. 

(Filed 17 October, 1023.) 

1. Insurance, FiroPol ic ies-Contrxtprincipal  and- Agent-Waiver. 
Where a clause in a fire-insurance policy provides that  i t  is upon con- 

dition of unconditional and sole ownership of the property insured, and 
the agent writing the policy is aware of the fact that  it  was owned by 
the insured and certain others ~vhose names do not appear therein, the 
knowledge of the agent will be imputed to the insurer, and the provision 
will be deemed as  waived by it. 

2. Samef ires -Negl igence-Tort  Fensor-Subrog.ation-Parties. 
Where the property insured has been destroyed by the negligence of a 

third person, and the insurer has paid the loss, i t  is subrogated to the 
rights of the insured and has a right of action against the tort feasor, and 
the defendant may riot set up any defense that the insurer may have had 
under the policy contract, not being a garty thereto. 

3. Sam-Damages. 
Where the property insured has been destroyed by fire b~ the negligence 

of a third party, and the insurer by paying the loss has been subrogated 
to the rights of the insured, the measure of damages in the insurer's 
action against the tort feasor is the actual market or cash value of the 
property a t  the time of the fire, unaffected by any stipulation in the policy 
to the contrary, the tort feasor not being a party thereto. 

APPEAL by  defendant f r o m  Culvert, J., a t  M a r c h  Term, 1933, of 
DUPLIN. 

Civi l  action, t r ied upon  t h e  follox-ing issues: 
"1. W a s  t h e  tobacco belonging to J. A. Ricks a n d  tenant,  J. S. Wag-  

staff, burned by t h e  negligence of the defendant, a s  alleged i n  t h e  com- 
p la in t  ? Answer : 'Yes.' 

'(2. D i d  J. A. Ricks and  J. S. Wagstaff, jointly, insure  said tobacco, 
a n d  if so, was i t  under  t h e  six insurance policies offered i n  evidence? 
Answer : 'Yes.' 

"3. W h a t  amount ,  if any,  is  t h e  plaintiff entitled to  recover of t h e  
defendant  ? Answer : '$2,181.95 a n d  interest f r o m  d a t e  t h a t  insurance 
was  paid.' " 

J u d g m e n t  on t h e  verdict i n  f a r o r  of plaintiff. Defendant  appealed, 
assigning errors. 

H. D. Williams, D. L. Carlton, a n d  George R. W a r d  f o r  plaintiff.  
R. D. Johnson a n d  Stevens, Beasley & Stevens f o r  defendant. 

STACY, J. J. -1. Ricks, J. S. Wagstaff,  and  P. L. P a g e  owned some 
tobacco which h a d  been cured a n d  stored i n  a pack-barn located on 
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certain leased premises. On  23 September, 1919, t i i s  tobacco was 
destroyed by fire. Defendant's liability for the fire is  established by 
the present verdict. The  tobacco in question was insured by plaintiff 
against loss or damage, to the extent of $3,000. Following i ts  destruc- 
tion by fire, plaintiff paid to Ricks, Wagstaff, and Page  $2,181.95, the  
actual loss sustained, and i t  now brings this suit to recover said amount 
from the defendant, alleging that, by reason of the  provisions contained 
in  the several policies and payments thereunder, plaintiff has become 
and is now subrogated, to the extent of such payments, to all the rights 
of recovery existing in favor of J. A. Ricks, J. S. Wagstaff, and P. L. 
Page, and against the defendant, on account of the wrongful, careless 
and negligent burning of said tobacco. F o r  this position plaintiff relies 
upon the following authorities: I n s .  Co. v. R. R., 132 h'. C., 75; Cun-  
n ingham v. R. R., 139 N. C., 484; Fidel i ty  Co. v. Grocery Co., 147 
N.  C., 513; Ins .  Co. v. R. R., 165 K. C., 136, and cases there cited. See, 
also, Powell v. W a t e r  Co., 171 X. C., 290; U. S. v. Amcr .  T o b .  Co., 166 
U. S., 468, 41 L. Ed., 1051. 

Defendant seeks to avoid liability to the plaintiff in the present suit, 
not because of any want of negligence on its part  i n  set :ing out the fire, 
but because of a stipulation in each of the  policies to the effect that  the 
insurance company shall not be liable for loss or damage occurring "if 
the interest of the insured ( in  the property) be other than unconditional 
and sole ownership." The  policies were taken out in the name of J. A. 
Ricks, as sole owner, whereas his  tenant, J. S.  Wagstaff, and P. L. Page  
each owned an  interest in the  property, and this fact was known to the  
plaintiff's agent a t  the time of the issuance and delivery of said policies. 
Indeed, when plaintiff made settlement for the  loss, the  money was 
divided and paid to the different owners according to their respective 
interests. Hence, t he  stipulation of '(unconditional and sole ownership" 
mas waived by the insurance company, making its liability absolute 
under the  policies. The  rule applicable is  stated by Douglas, J . ,  in 
I ior ton  v. Ins .  CO., 122 N. C., 503, as follows : 

"It is well settled in this State that  the knowledge of the local agent 
of an  insurance company is, in law, the  knowledge of the principal; that  
the conditions in a policy working a forfeiture are  mai ters of contract 
and not of limitation, and may be waived by the insurer, and that  such 
waiver may be presumed from the acts of the agent," citing a number 
of authorities. See, also, Johnson  v. Ins .  Co., 172 N .  C., 147; Robinson 
v. n. of L. F .  and E., 170 K. C., 548; N o d l i n  v. Ins .  Co., 151 N. C., 43, 
and Arnold 7%. A m e r .  Ins .  Co., 25 L. R. A. (N. S . ) ,  6, and note. 

From the foregoing it fo l lom that  the defense based upon the alleged 
ground of non-liability on the part  of the insurance company, because 
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the policies in question were not legally enforceable, must be denied. 
19 Cyc., 894. "Moreorer, if the insurer has paid the loss, the fact that 
it might have successfully contested the claim under the policy and 
relieved itself of liability to the insured, does not affect its right of sub- 
rogation. The equities between the insurer and the insured are not 
matters with which the wrong-doer has any concern." Briefs on the 
Lam of Insurance, by Cooley, Vol. IT, p. 3896. See, also, Pearse v. 
guebec S. 8. Co., 24 Fed., 285. 

Defendant further contends that, in assessing the value of the prop- 
erty destroyed, the rule stipulated in each of the policies of insurance i s  
alone applicable in the present suit. This was as follows: "The cash 
value of the leaf tobacco corered by this policy shall be computed at not 
more than the arerage price obtained on sales of leaf tobacco in public 
sales warehouses nearest to the agency issuing this policy, said sales to - .  

embrace a period of one week prior to date of fire, as per authentic 
official records of such warehouses; said average price to be found by 
dividing the total quantity sold during the period specified into the total 
price obtained during said period." 

This method of ascertaining the value of the property injured or 
destroyed is a matter of contract between the insurer and the assured. 
and with ~vhich the wrong-doer, or tort feasor, can hare no concern, as 
he is not a party to the contract. ~ l ~ o ~ z t i c e l l o  v. Mollison, 58 U. S., 152. 
He  is bound to make satisfaction for the injury he has done, and no 
more, IT-ithout inquiry as to the relative rights, in ter  se, of the parties 
claiming the damages. In  re  Harris ,  57 Fed., 247. His only interest 
in this respect is to be protected against a second claim for the same 
injury or loss. The measure of damages, so far as the present defendant 
is concerned, is the fair market value or the fair cash value of the 
property destroyed, at the time and place of its destruction. G ~ u b b  v. 
Ins. Co., 108 N. C., 472; 14 R. (2. L., 1304. I f  this be equal to, or in 
excess of, the sum paid by plaintiff to the owners of the property, the 
defendant is in  no position to complain. Powell v. W a t e r  Co., supra. 

The remaining exceptions are without specid merit, and they warrant 
no extended discussion. From a careful perusal of the whole record, n7c 
have found no error, and this will be certified. 

Ko error. 
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KSTHLEEN TYNDALL AND RUTH TYNDALL v. T. Ii. TTNDALL 
AKD LOUISE TYNDALL. 

(Filed 17 October, 1923.) 

1. Trust-Resulting Trusts--Husband and Wife--Purchase Money- 
Evidence. 

Where the wife has furnished the purchase money for lands, and the 
husband has taken a deed conveying tlie legal title to himself, without 
valid agreement between themselves that he should avquire it, the law 
raises a resulting trust in the lands in favor of the wife, the husband 
holding the mere legal title under the general equitable principles apply- 
ing, which she may enforce a s  the beneficial owner. The rule admitting 
par01 evidence to rebut a resulting trust has no application to tlie facts 
of this case. 

2. Same--Descent and Distribution-Statutes. 
The resulting trust in favor of the wife in lands the legal title to which 

has been acquired by her husband by deed is now descerdible to her heirs 
under our canons of descent, defining seizin to be any right, title or 
interest in the inheritance, under the definition of seizin, for the purpose, 
being any right, title or interest in the inheritance (C. S., sec. 1654, 
rule 12) ,  though she may not have been in separate possession thereof 
during her life. Barrett c. Brewer, 153 N. C., 547, cited and distinguished. 

3. Same--Tenant by the Curtesy. 
Where the husband had the legal title to lands conveyed to him, in 

which tlie wife had a trust resulting in her favor, she having furnished 
the purchase money, after her death her husband is entitled to an estate 
therein a s  tenant by the curtesy ( C .  S., sec. 1654, rule 12) ,  there being 
children of the marriage born alire and capable of inheriting. The old 
common-law rule, and changes therein made by statute, discussed by 
ADAMS. J. 

APPEAL by  al l  par t ies  f r o m  Culvert,  J., a t  J u n e  Term,  1923, of 
LENOIR. 

Civil action. W. J. Tyndal l  a n d  Addie  E. Tynda l l  were husband a n d  
wife. O n  1 5  Kovembw,  1898, J. A. McDaniel  and  wife executed a deed 
i n  fee s imple to  W. J. Tynda l l  f o r  a lot i n  t h e  c i ty  of Kinston, t h e  en t i re  
consideration thereof, according to t h e  verdict of t h e  jur*y, being t h e  sole 
a n d  separate  money of Mrs.  Tyndal l .  9 small  house w , ~ s  t h e n  built  on  
t h e  lot a n d  was occupied by the  family,  t h e  plaintiffs contending t h a t  i t  
was  bui l t  by  W. J. Tyndal l ,  t h e  defendants  contending t h a t  t h e  money 
which went in to  t h e  building was t h e  property of t h e  wife, and  t h a t  a 
p a r t  of i t  was secured by  a mortgage on  t h e  property. O n  th i s  question 
t h e  evidence is  not  definite. T h e  plaintiffs mere t h e  only children born  
of th i s  marr iage.  W h i l e  t h e  f a m i l y  were living i n  th i s  house, W. J. 
Tyndal l  died, but  t h e  d a t e  of h i s  dea th  does not appear .  O n  23 Feb- 
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ruary, 1904, Addie E. Tyndall and T.  R. Tyndall were united in  mar- 
riage, and on 6 January, 1905, the defendant Louise was born. The 
evidence indicates that Mrs. Tyndall did not know that the title to the 
lot was taken in the name of her first husband until some time after her 
second marriage. She died 28 November, 1908, survived by the parties 
to the action. 

The object of the suit is to remove an alleged cloud from the plain- 
tiff s' title. 

Cowper ,  T%'hitaZcer d A l l e n  for plaintif fs.  
R o u s e  & R o u s e  a n d  P. D. C r o o m  for d e f e n d m t s .  

ADAMS, J. The plaintiffs rest their alleged cause of action on these 
two grounds: (1) The complete title to the lot vested in their father, 
W. J. Tyndall, as grantee of McDaniel, and upon his death descended 
to the plaintiffs as his heirs at  law. (2)  Even if the lot was paid for 
out of money belonging to Mrs. Tyndall, she did not contest or dispute 
the title during the life of her first husband, and had only a right in 
equity and not such seizin as was necessary to transmit the inheritance 
to her heirs. 

On the other hand, the defendants insist that out of the purchase by 
W. J. Tyndall there arose a resulting trust in  favor of Mrs. Tyndall, 
whereby she held such title or estate in the property as was descendible 
to her surviving children, subject to the curtesy of her surviving hus- 
band. The rights of the parties are dependent upon a proper solution 
of these respective contentions, and the solution cannot be worked out 
without reference to the equitable doctrine of trusts. 

By means of the doctrine of uses as developed in the common law, the 
title to land was decomposed or separated into the constituent elements 
of legal and beneficial ownership, the feoffee holding the legal title with 
no beneficial right, and the cestui que  use the beneficial interest with no 
legal title. While the feoffee was originally regarded in law as the real 
owner, the cestui que  use  could alien or devise the use, which, if not 
aliened or devised, descended according to the rules of the common law 
pertaining to inheritances in land. This situation developed two classes 
of beneficial interests-the simple use and the special trust-each of 
which was enforceable by a subpcena issuing out of chancery; for the 
courts of common law took no cognizance of these equitable interests. 
But no restraint was imposed on the feoffee's right of alienation; con- 
sequently, if the feoffee and the cestui que  use  disposed of their respec- 
tive interests, the alienee of the feoffee could interfere with the beneficial 
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enjoyment of the alienee of the cestui que use.  Thie was one of the 
several evils which occasioned the enactment of the stl tute of uses ( 2 7  
Henry V I I I )  . 

I t  was the purpose of this statute to exec3ute the use or to transfer the 
use into poss&i& by providing that wherever one person was seized 
of an estate for the use of another, the cestui que u s e  ahould be deemed 
to be seized and possessed of the same estate in  the land that he had in 
the use, and should hare power to protect his possession by action or 
entry for waste, disseizin, trespass, condition broken, or other similar 
wrong. Under these circumstances the estate could be dealt with at  law, 
and the cestui  q u e  use  was no longer compelled to appeal to the con- 
science of the feoffee or to call in aid the powers of a court of chancery. 
But in construing the statute the courts afterwards concluded that there 
were certain uses which the statute did not execute--for example, an 
estate to A to the use of B in trust for C. At law. it was held that the 
statute extinguished A's interest and transferred the legal estate to B, 
but did not affect the trust for C. Although B was bound in good con- 
science to give C the enjoyment of the estate, still a t  law C had no 
remedy, and he could proceed, as before the statute, only by subpana in 
chancery to compel B to execute the trust. There were other non- 
executed uses which could not be enforced in a court of law; and the 
courts of chancery, for the purpose of compelling pc?rformance, took 
jurisdiction of the uses which were not executed by the statute, from 
which situation was erolved the modern doctrine of trusts. Pollock 8: 
Maitland's His. Eng. Law, Vol. 2, pp. 226, 236; Select Essays ill .Inglo- 
Am. Legal His., Vol. I, p. 218; 2 B1. Com., 3.25; Uisphnm's Prin. Eg., 
84 et seq.; 1 Perry on Trusts, Chs. 1 & 10; 4 Kent's Com., 290; N c D o -  
nogh's Exs. v. J f u r d o c h ,  1 5  Howard, 367, 14  L. Ed., 750. 

From the foregoing discussion it is apparent that where land is held 
by a trustee for the benefit of another, the courts of chancery generally 
treat the cestui que  use or cestui  9ue  f w s f  as the benefivial owner of the 
land, and not the mere possessor of an  equitable right. "Ender the 
system now generally prerailing, the cestui  que f m s f  is regarded as the 
real owner of the property, the trustee being merely a depositary of the 
legal title. His  is not a property right, but a legal duty, founded upon 
a personal confidence; his estate is not that which can be enjoyed, but 
a power that may be exercised. KO person but the trustee, or one 
claiming under him, can set up his legal estate against the equitable 
estate of the cestui que trust." 39 Cyc., 203. 

I f  it be contended that the doctrine we hare  referred to applies to 
express trusts and not to those arising by implication of law, and that iu 
the latter class entry or actual seizin is necessary to the inheritance, a 
sufficient answer may be found in the change brought about by amend- 
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ments to the canons of descent. The subject is clearly and fully dis- 
cussed by Justice Walker i n  Barly 7;. Early, 134 N. c., 258, in which 
he emphasizes the distinction between the actual or legal seizin formerly 
necessary to cast the descent and the right, title or interest i n  the inherit- 
ance which constitutes a sufficient seizin under the amended rules. 
Revised Statutes, ch. 38;  Revised Code, ch. 38;  C. S., ch. 29, see. 
1634 (12).  I n  that case he  said:  "We must conclude, after carefully 
reading Lazrence v. Pitt, 46 N. C., 334, v-hich mas decided in 1854, that  
it was thought the then existing lam as declared by the Court, which 
had its origin in the feudal system, arid which n a s  applied in that case, 
should be changed and brought more into harmony with modern eondi- 
tions and requirements. I t  mas manifestly in  consequence of that de- 
cision that  the ameidments to the Revised Statutes of 1836 were made 
in the Revised Code of 1854, which amendments are  as follows: "Rule 1 
of chapter 38 of the Revised Statutes provides that 'Inheritance shall 
lineally descend to the issue of the person who died last, actually or 
legally seized, forever, but shall not lineally ascend, except as is herein- 
after provided for'; while section 1 of chapter 38 of the  Revised Code 
provides that  W h e n  any person shall die seized of any inheritance, or 
of any right thereto, or entitled to any interest iherein, not having 
devised the same, it shall descend under the following rule:  Rule 1. 
Every inheritance shall lineally descend forever to the issue of the per- 
son who dies last seized, entitled or having any interest therein, but 
shall not lineally ascend, except as hereinafter provided.' 

"By the proriso to rule 6 of the Revised Statutes, where the person 
last seized left 'no issue, nor brother, nor sister, nor the issue of such, 
the inheritance rested for life only in  the parents of the intestate, or 
either of them, or the survivor of them, while in  the corresponding rule 
in the Revised Code and the present Code it vests in the father, if living, 
and if not, then in  the mother, if living, in fee. But  in order that  the 
meaning of the Legislature, as expressed in section 1 of the Revised 
Code, might be made plain and unmistakable, it was enacted by rule 13 
of chapter 38 that  ' E ~ ~ e r y  person in whom a seizin is required by any 
of the provisions of this chapter shall be deemed to h a r e  been seized, if 
he may have had any right, title or interest i n  the  inheritance.' 

"We therefore see that the seizin, either in law or in  deed, of the com- 
mon law is not the seizin of the statute. The former requires that there 
shall be either actual possession or the  right of immediate possession, 
while the latter requires that  there need be only a right to or interest 
in the inheritance, with or without actual possession or the present 
right of possession, in  order to establish a stock sufficient as a source of 
descent." 
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The seizin of the common law was a seizin either in  deed or in law, 
and, as suggested in  Early's case, the principle of the ancient law of 
inheritance was that the stock of descent could be esttiblished only by 
seizin in deed-by the actual occupation of the land with intent to claim 
a freehold interest. As indicated, this principle of the common law 
was materially changed by the amendments we have cited. C. S., see. 
1654 (12). Sears v. dlcBride, 70 K. C., 152. I t  is in the light of these 
changes that Lawrence v. Pitt, 46 N .  C., 344, Thompson v. Thompson, 
46 N .  C., 430, and similar cases should be considered. The decision in 
Barrett v. Brewer, 153 PIT. C., 547, is not inconsistent with this position, 
for it was there held that mere color of title in the abseice of possession 
did not descend to the heir because the ancestor had no title and could 
avail himself of "color" only by actual possession. 

At the time of her death, did Mrs. Tyndall hare  such right, title, or 
interest in  the lot in question? The answer to the only issue submitted 
shows that the entire purchase price of the land was paid with her 
money. Her husband made the purchase and took litle in his own 
name. This transaction created a resulting trust in fa lor  of Mrs. Tyn- 
dall, such as arises by implication of lam, and is founded upon the pre- 
sumed intention of the  parties. I n  Beam v. Bridgers, 108 N .  C., 277, 
the Court said: "It is a well-settled principle that where, on the pur- 
chase of property, the conveyance of the legal estate is tcken in the name 
of one person, but the purchase-money is paid by another at  the same 
time or previously, and as a part of one transaction, a trust results in 
favor of him who supplies the purchase-money. Adams Eq., 33 ; Malone 
on Real Property, 509. The principle has frequently been applied 
where land is purchased with funds arising from the separate estate 
of the wife (Cunningham v. Bell, 83 N .  C., 328; L:lon v. Akin, 78 
N.  C., 258) or with funds which, by agreement of the husband, are to 
be treated as such separate estate. Hackett v. Shufora', 86 N .  C., 144, 
and the cases cited." Lyon u. Aiken, supra; Ross ti. Hendrix, 110 N .  C., 
403; Brisco v. Norris, 112 N .  C., 671; Ray v. Long, 128 N .  C., 90; 
JfcWhirter v. jWcWhirter, 1.55 N .  C., 146. 

When in such cases the relation of husband and wife exists, the hus- 
band holds the legal title, it has been aaid. as a mere naked form and 
as evidence of title in favor of his wife. 26 R. C. L., 1228. I n  our 
decisions the wife's interest has been defined as a "beneficial interest" 
or an "equitable estate"; and it has been held that such interest or 
estate makes her the "equitable owner" or the "absolute owner" of the 
property held in trust. Pegues 2:. Pegues, 40 N.  C., 41 8 ; Cunningham 
v. Bell, 83 N.  C., 328; Brisco v. Norris, supra; Cobb v. Edwards, 117 
N.  C., 248; Houck v. Somers, 118 N. C., 607. 
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For  these reasons upon the record as now- presented we must hold that 
Mrs. Tyndall's right, title, and interest in the lot descended to her chil- 
dren as tenants in common and that the defendant Louise should not 
be excluded from participation therein. 

Also me think his Honor properly refused the prayer for instructions 
tendered by the plaintiffs. While par01 eridence may be received to 
rebut a resulting trust (Summers v. Noore, 113 N .  C., 403) our de- 
cisions hold that where a husband buys land with his ~vife's money and 
takes title in his own name a resulting trust arises in f a ~ o r  of the wife 
in the absence of an agreement to the contrary; and me find no evidence - 

whatever of an agreement that the wife or the defendants or either of 
them should relinquish the beneficial ownership created by the trust. 
I?irlzpatriclc v. IIolmes, 108 N.  C., 206; Ross v. flendriz, supra; R a y  I ? .  
- 
Long, supra. 

While we do not approre the ruling that Mrs. Tyndall had only a 
right in equity, we concur in his Honor's conclusion that the plaintiffs 
and the defendant Louise are seized in fee of the land as tenants in com- 
mon, each having a one-third undivided interest therein, subject to the 
curtesy of T. R. Tyndall as adjudged in the defendants' appeal. On 
the plaintiffs' appeal as thus modified the judgment is affirmed. 

Xodified and affirmed. 

X ~ a ~ r s ,  J. His Honor adjudged that the defendant T.  R. Tyndall 
has no interest in  the land and is not entitled to an estate therein as 
tenant by the curtesy. 

At common law the four requisites of a tenancy by the curtesy con- 
summate mere marriage, seizin of the wife, issue, and the death of the 
wife; and the wife's seizin must have been not a mere right or seizin 
in lam, but actual possession or a seizin in deed. 2 Bl. Corn., 127; 
Gentry v. Wagstaff, 14 N.  C., 270; Xizon v. Williams, 95 N .  C., 103. 
This principle prevailed with us before the adoption of the Revised Code 
( 1  January, 1856), but since that time, as we have said in the plain- 
tiffs' appeal, seizin in deed or actual possession is not essential to the 
devolution of estates. Sears v. McBride, 70 N.  C., 153; Sorcurn 21. 

Samge, 140 N. C., 473; Early v. Early, supra. 
I n  the present case the four requisites of such tenancy concur, the 

wife's seizin being such as to cast the descent under the amended 
canons; and the defendants consequently hare a life estate in the land 
as tenants by the curtesp. On the defendants' appeal the judgment is 

Reversed. 
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S. P. HASCOCK AITD GEORGE W. HUNTLEY, T R A D I . ~ ~  AS HANCOCK- 
HUNTLEY COMPANY, v. T. S. SOUTHGATE, G. :D. POTTER, J. C. 
NALBON AND ELIAS ETHRIDGE, TIIADING AS SOUTHGATE PACK- 
ING COMPAKY. 

(Filed 17 October, 1923.) 

1 .  Evidence-Nonsuit-Trials-Questions for Jury-Pa rtnership-Vendor 
and Purchaser-Instructions. 

Defendant's motion a s  of nonsuit, upon the evidence introduced a t  the 
trial of the cause, is properly denied, though the evidence is circum- 
stantial, if the plaintiff's evidence, t a k w  collectively, is more than a 
scintilla tending to establish the plaintiff's demand ; and upon conflict- 
ing evidence the issue is for the determination of the jury;  and in this 
case held there was more than a scintilla of e~ider1c.e tending to show 
the liability of an alleged partnership, for goods sol,l and delivered to 
i t  through one who purchased for himself, but in the name of the defend- 
an t  partnership, denying liability. The court's instrilction is approved. 

2. Same-Judgments-Statutes. 
Where, in an action against a partnership, servic~? of summons has 

been made on some of the partners but not all, upon a verdict in plain- 
tiff's favor, a judgment is properly entered binding upon the partner- 
ship's joint property, and upon the individual members served, but not 
individually upon those not so served with process. C. S., sec. 497 (1). 

APPEAL by  defendant T. S. Southga te  f r o m  Grady, J . ,  a t  J u n e  Term,  
1923, of CARTERET. 

Civil action. T h e  plaintiffs, who a r e  partners ,  c laim t h a t  they sold 
defendants, who a r e  partners ,  t r a d i n g  a s  Southga te  P a c k i n g  Company,  
cer tain fertilizers, goods, supplies and  merchandise f r o m  a n d  dur ing  
t h e  period of J a n u a r y ,  1920, t o  27 A p r d ,  1921, total ing the  s u m  of 
$3,044.70. 

T h e  plaintiffs f u r t h e r  allege t h a t  G. D. P o t t e r  was  general  manager  
of t h e  Southga te  Pack ing  Company a t  the  t i m e  t h e  fertilizer,  etc., was  
sold. 

T h e  defendant  G. D. P o t t e r  w a s  served wi th  summons bu t  filed n o  
answer. T. S. Southga te  alone files a n  answer a n d  denies t h a t  h e  i s  i n  
a n y  may liable to  plaintiffs, a n d  says t h a t  "Southgate  P a c k i n g  Com- 
p a n y  is  a n  unincorporated entirety, owned exclusivelj b y  T. S. South-  
gate." 

Hancock-Huntley Company, the  plaintiffs, a n d  Southga te  P a c k i n g  
Company both did business i n  t h e  town of Beaufort ,  K. C.  T h e  testi- 
mony of G. W. Hunt ley ,  one of t h e  plaintiffs, was  su l~s tan t ia l ly  a s  fol- 
lows: H e  knew Southga te  P a c k i n g  Company only so :'ar as  Mr. P o t t e r  
told him,  a n d  t h e  stationery spoke f o r  i tself ;  t h a t  defendant  G. D. P o t -  
t e r  told h i m  h e  v a s  a member of Southga le  Pack ing  C'ompany f r o m  i t s  
organization i n  1920. H e  sold Southga te  Pack ing  Company,  under  
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G. D. Potter, nianager, during the spring of 1921, some forty (40) tons 
of fertilizer, several items of salt in lots of ten (10) bags each. Also 
bargained to sell a hay  press to be used on Southgate f a rm a t  Sea Level. 
They owed the plaintiffs for salt, hay  press, plow and fertilizer. Tha t  
he loaded 44 bags of fertilizer on a barge in charge of L. TIT. Hassell to 
go to T. S.  Southgate's farm at Sea Level. A11 of his dealiiigs had been 
with Southgate Packing Company, and they owed plaintiffs $3,044.70, 
a i d  no par t  had been paid. Potter  told him to charge i t  to Southgate 
Packing Company, to be used on his  contract. K O  one but Potter said 
ariytliing to him about it. The  orders for fertilizer were from Potter, 
or Iiis bookkeeper. The  various items of fertilizer were delivered by 
phone order of the manager of Southgate Packing Conipaiiy and in- 
voices mailed immediately each day coleririg delivery made to South- 
gate Packing Conipaiiy, Beaufort. Knew Southgate Packing Company 
several years prior to 1920. Sold them fertilizer in 1917, 1918, 1919, 
and 1920. P r io r  to 1920, Southgate Packing Company had not, to 
his knowledge, furnished fertilizer to any farmers. All prior accounts 
with Southgate Packing Company, from 1917 to 1921, had been paid. 
Kever before 1921 did plaintiffs .have any contract to furnish fertilizer 
to Southgate Packing Company or Potter, or to other persons for 
them. The first deal of this kind - Potter  proposed to give plaintiffs 
$1,000 cash and notes for two-thirds of the account, 60 and 90 days. 
Plaintiff made the note out "Southgate Packing Company, per 7) , 
and then Potter said the fertilizer was for him personally. Plaintiffs 
charged $90 for a hay press, $15 for a plow, the hay press and plow 
to be tried out and if satisfactory paid for, and $2,939.70 for ferti- 
lizer-total claims, $3,044.70. Hmitley produced duplicates of the 
original charges of fertilizer as delivered to Southgate Packing Com- 
pany, originals were sent to Southgate Packing Company. H e  never 
had any personal transactions with Potter. 

S e ~ e r a l  witnesses testified that  they farmed and planted potatoes in 
1921. Got the fertilizer from plaintiffs. Potter  sent them to plaintiffs 
for the fertilizer. I t  was also in eridence that  Southgate and Potter 
cultivated 56 acres in potatoes, and that Southgate Packing Company, 
through Potter, furnished the fertilizer. 

L. FV. Iiassell, for plaintiffs, testified that he was at one time employed 
by Southgate Packing Company a i d  that  the firm was coinposed of 
Potter, Jlfalbon and Ethriclge. Mr.  Potter was manager at this end. 
He worked under Potter. 111 1921 he  transferred fertilizer for Potter 
do~vn  to Southgate farm,  four tons of which came out of plaintiff's 
store. Southgate plant was engagcd in  packing oysters and tonlatoes. 
Did not know ~ r h a t ,  if any, interest Mr. Potter. and other gentlemen 
hat1 in the  businsss. "A11 I ever heard v a s  what I learned from the 
lcttcr head." This was in s u b ~ t a i ~ c e  plaintiff's testimony. 
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T. S. Southgate, one of the defendants, testified as follows: "I have 
never had a partner. I had Mr. Potter, Mr. Ethridge and Mr. Malbon 
direct the affairs of the company at Beaufort; they received a per- 
centage. They had no authority to make debts for Southgate Packing 
Company. They received salary. For eleven years Southgate Pack- 
ing Company has been engaged in  packing oysters almost exclusively. 
In 1920 we bought some potatoes and undertook to sd l  them in order 
to give the factory something to do. I never at  any time authorized 
Mr. Potter to make contracts for furnishing fertilize:?; nor did I  ever - 

receive or accept any such contract, if made. Bought no fertilizer 
except 60 tons sent down by me from Norfolk. Firrrt I knew df this 
matter was in  July, when they wrote and asked me if I was going to 
pay this bill and for hay press and plow. I  at once told them I had 
not bought, or authorized to be bought, any fertilizer; so far  as hay 
press and plow, that was Potter's own personal business. Had no con- 
tract with Pamlico Fertilizer Company in 1921, and in fact advised 
them I would not furnish any fertilizer before a bag was furnished of 
this in dispute. Identified letter. I dictated it. At top appears names 
of T. S. Southgate, G. D. Potter, J. (2. Malbon, Elias Ethridge; that 
is a form of terminology used with Southgate Packing Company. Those 
men are my agents. They do not constitute Southgate Packing Com- 
pany. Have registered my name in  Raleigh. Planted potatoks in 1921. 
Mr. Potter directed operations, under name of Southgate Packing Com- 
pany. Mr. Potter sold the potatoes, those that camefrom the 56 acres. 
I never at  any time a ~ t h o ~ i z e d  Mr. Potter to buy arty fertilizer from 
Hancock-Huntley Company." 

The letter head referred to above is as follows: 

SOCTHGATE Pac~<xxa COMPANY 
Packers 

High-Grade Sea Foods and Vegetables 

Crushed Oyster Shells and Agricultural :Lime 
Norfolk, Virginia 

Brands : Cow OYSTERS 
DOUBLE EAGLE S ~ ~ H I M P  
POTTEK BEANS 
BABY h I m r  TOMATOES 

SWEET POTATOES 
Factory: Beaufort, N. C. 

August 5, 1921. 
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G. D. Potter, for the defendants, testified substantially as follotvs: 
Was in Beaufort in 1921. I bought fertilizer from Hancock-Huntley 
Company for my personal account without reference to Mr. Southgate. 
Told plaintiffs Southgate Packing Company had nothing to do with it. 
I was a salaried man with Southgate Packing Company. Had no 
interest in Southgate Packing Company except if I made a profit for 
him I got a per cent. Southgate is owner and proprietor of Southgate 
Packing Company. Farm and packing company are both owned by 
Southgate. Those gentlemen on that letter head had nothing to do 
with the business. I did sign contracts. (These contracts were certain 
contracts between Southgate Packing Company, of Norfolk, Va., by 
G. D. Potter, manager, and individuals who were furnished fertilizer 
to grow potatoes.) I sent these individuals to plaintiffs to get fertilizer 
for myself personally. Letter heads have been in use about ten years- 
used by Potter & Southgate. The credit was extended to me. 

The following issues were submitted to the jury: 
"1. At the time of the transaction referred to in the complaint, were 

T. S. Southgate, G. D. Potter, J. C. Malbon and Elias Ethridge co- 
partners in trade, doing business under the name of Southgate Packing 
Company ? Answer : 'Yes.' 

"2. I f  so, in what amount, if any, is Southgate Packing Company 
indebted to the plaintiffs? Answer : '$3,044.70.' 

"3. I f  not, in what amount is defendant Potter indebted to the plain- 
tiffs? Answer : '-. , ,, 

C. R. Wheatley for plaintifs. 
Julius F. Duncan for defendant. 

C ~ a n m o s ,  J. The main assignments of errors by the defendant T. S. 
Southgate are:  (1) refusal to nonsuit plaintiffs at  close of plaintiffs' 
evidence; ( 2 )  refusal to nonsuit plaintiffs at close of all the eridence. 

No summons has been served on J. C. Malbon and Elias Ethridge. 
The defendant G. D. Potter was served with summons, but filed no 
answer, and admits liability. The only question ill\ olved in this appeal 
is the liability of T. S. Southgate. 

The evidence, taken in a light most favorable to plaintiffs, 011 the 
motion of nonsuit, at the close of all the evidence, was circumstantial. 
There were many circumstances pointing to the fact that T. S.  South- 
gate was a partner in the business and that he obtained beneficial results 
from the transaction. These circumstances, standing alone, would not 
be sufficient, but taken all together, and the further fact that he obtained 
some benefit from the fertilizer, ~ o u l d ,  under the eridence in this case, 
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entitle the plaintiffs to have the matter submitted to the jury. From 
the facts and circumstances the jury might reasonab:~ infer that the 
defendant Southgate was a partner. There was more than a scintilla 
of evidence of this fact. Where there is any evidence to support plain- 
tiff's claim it is the duty of a judge to submit it to the jury, and the 
weight of such evidence is for the jury to determine. The court below 
was correct in refusing to nonsuit at  the close of all i;he evidence. 

Stacy, J., in Harper v. Supply Co., 184 N. C., 205, says: "The defend- 
ants rely chiefly upon their exception to the refusal of the court to grant 
their motion for judgment as of nonsuit, made first ax the close of the 
plaintiff's evidence, and renewed at the close of all the evidence. The 
first exception has been waived by the defendants. Smith v. Pritchard, 
173 N.  C., 720. They had the right to rely on the weakness of the 
plaintiff's evidence when she rested her case; but, having elected to 
offer testimony in their own behalf, they did so cum onere, and only 
their exception noted at  the close of all the evidence may now be urged 
or considered," citing C. S., 567 ; Bluckwmn z.. Woodmen of M'orld, 184 
N .  C., 75; S. c. Killian, 173 S. C., 792. 

I n  Williams v. Mfg.  Co., 177 N .  C., 515, Walker, J., says: "There 
was evidence given for the defendant which conflicted with that intro- 
duced by the plaintiff, but the jury alone could settle this conflict; and 
while the plaintiff did not make out a strong case, but rather a weak 
one, when we review all of the facts in concourse, we cannot withdraw 
the case from the jury, who are the triers of the facts, if there is any 
evidence reasonably tending to support the plaintiff's allegations," citing 
Wittkozcsky v. Wasson, 71 N .  C., 451; Ryrd v. Express Co., 139 S. C., 
273, and cases cited. 

The defendant Southgate complains of the charge of the court below 
in his other exceptions. We have examined the record carefully and 
can find no reversible error. The whole matter was k f t  to the jury- 
the burden of the greater weight of the evidence put on plaintiffs by 
the court below-and the jury found the issues for the plaintiffs. The 
jury is responsible for the findings of fact, the court can only declare 
the law. We can find no error in law. 

The judgment seems to be drawn in conformity wit i C. S., see. 497, 
subsec. 1, which is as follows: "If the action is against defendants 
jointly indebted upon contract, he may proceed againclt the defendants 
served, unless the court otherwise directs, and if he recovers judgment 
it may be entered against all the defendants thus jointly indebted, so 
far  only as that it may be enforced against the join; property of all 
and the separate property of the defendants serred, and if they are 
subject to arrest, against the persons of the defendanis serred." 

The judgment of the court below is affirmed. 
S o  error. 
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STUART TURLISGTOX,  ADMR. OF B. C .  LUCAS, DECEASED, 
r .  PHEBE LUCAS. 

(Filed 17 October, 1923.) 

Estates-Husband and Wife-Entireties-Right of Survivorship. 
The right of survirorsliil, exists 11etween husband and nife  in devises 

or coiireynnces of land to tliem ill entirety, which, duriiig the coiitinu- 
ance of this estate, is not subject to c~ecut ion for the clehts of either. 
and this estate may not be sevcred nitliout the conregalice of tlie sole 
title by tlie one to the other, and except by a dirorce n vrwrtlo. 

Same-Personal F'ropertx-Constitutional Lam. 
T h e  comnion-Ian rule giving to the liusband the actual or potential 

ownership of the separate clloses i ) ~  actiotl belonging to his wife by re- 
ducing them into ~~ossession is now ch~liged by the Constitution of 1868, 
State Const., Art. S, sec. 6, giring to the wife the sole onnershil~ of her 
separate estate. 

Same. 
The riglit of sur~-ivorsliil~ ~wogijizcd a s  now existing hetwecn husbaiid 

and wife as  to lands held by tliem in entirety  lot^ not apply to personal 
property so held. 

Same-Mortgages-Evecutoiss and  Administrators. 
Where a husbaiid and u i fe  coiirey to a third person la~ ids  lield by 

tliem in csiitirety and lcceire bonds from the purchasers, secured by a 
mortgage thereon for part ~ a y m e n t  of the purchase price, the bonds so 
received are regarded arid dealt with as  personal property to nliieli the 
jus  accreseoit l~ is inapplicable ; arid nhere the husband then dies, one-half 
tlie value of such bontls goen, to his admillistrator, or personal re~~resci i ta-  
tive, and the other half thereof is the property of his nifc. 

Same--Limitation of Actions. 
The statute of limitations will not run against the estate of either the 

husband or wife in lands lield by them in entirety, unless it  is a bar to 
them both. 

IPPEAL by both part ies  fro111 ITorton,  <T., a t  X a y  Term,  1823, of 
H A R N ~ T T .  

Ci\ il action. Submission of controrersy 15 i thout  action, and  t h e  

statement of facts  a r e  a s  follows: 
"1. T h e  plaintiff ic; t h e  tlulj- qualified a i d  act ing administrator  of 

B. C. Lucas, deceased, and  t h e  defrwlant ,  P h e b e  Lucas, is  t h e  v i f e  of 
said deceased, both plaintiff and  dcfeiidaiit being residcnts of EIaniett  

County,  Sort11 Carol ina.  

"2. T h e  said 13. C. Lucas died intestate, a resident of H a r n e t t  County,  
S o r t h  Carolina, on 21  February ,  1923, leaving h i m  s u r r i r i n g  six chil- 

d ren  and  a ~v idow,  \d1o is  t h e  defendant i n  th i s  action. 
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"3. That on or about 22 October, 1919, the plaintiff's intestate and 
his wife, the defendant, joining in the conveyance, sold and conveyed 
three tracts of land, containing in the aggregate 72.1 acres, to C. E. 
Strickland and E .  B. Durham, and as part of the purchase price ac- 
cepted fourteen bonds, in the sum of $500 each, secured by a deed of 
trust on the property, three of said bonds having been heretofore paid, 
leaving eleven of said bonds, aggregating $5,500 and interest, due 
serially on 1 January, 1924, to and including 1 January, 1934. 
"4. That the aforesaid bonds and deed of trust were executed by 

C. E. Strickland and E. B. Durham to the plaintiff's intestate, B. C. 
Lucas, and wife, Phebe Lucas, said deed of trust being registered in 
the office of the Register of Deeds for Ixarnett County, in Book 117, 
page 364. 

" 5 .  That the plaintiff insists that there can be no entirety in  per- 
sonal property, and therefore the aforesaid bonds secured by said deed 
of trust should go into his hands, as administrator of the B. C. Lucas 
estate, and be distributed by him, share and share alike, among the 
heirs at law of his intestate, the personal estate being: otherwise suffi- 
cient to pay debts, widow's year's support, etc. 

"6.  Defendant insists that tenancy by entirety in personal property 
exists under the laws of North Carolina, and that therefore she is law- 
fully entitled to all of said bonds and deed of trust. 

"7. I t  is agreed that in the event plaintiff is successful in maintain- 
ing his position then he, as administrator, is to pay the court costs of 
this controversy; otherwise the same is to be paid by the defendant." 

The court rendered the following judgment: 
"It is thereupon ordered, considered and adjudged that the estate of 

entirety in personal property does not obtain in North Carolina, and 
that the plaintiff is entitled to a one-half interest in an13 to the notes in 
controversy in this action as a tenant in common with the defendant, 
and that the defendant is entitled to a one-half interest in said prop- 
erty." 

From the judgment both plaintiff and defendant excepted and ap- 
pealed to this Court. 

L. L. Levinson for  plaintiff. 
TV. P. Byrd for defendant. 

CLARKSON, J. The sole question raised by the controversy without 
action is:  Does an estate by the entireties with the right of survirorship 
in personal property obtain in North Carolina? 

This is the first time that this question has been presented to this 
Court for decision. There have been obifer dicta but no direct authority 
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that there can be no survivorship in personalty. Where a bond is made 
to a husband and wife, on the death of either does the entire iuterest 
in the bond go to the survivor? We are of the opinion that it does not 
and the parties hold the interest in common, share and share alike. 

I t  is well settled in this State that when land is conveyed or devised 
to a husba~id and wife, nothing else appearing, they hold by entirety, 
{and, on the death of either, the survivor gets the entire estate in the 
land. This is applicable to conveyance or devise "during their natural 
lives." The most recent authority in this State on the subject is by 
TValker, J., in X o o r e  71.  T r u s t  Co., 178 N .  C., 123, which is as follows: 
"The characteristics of the ar~omnlous estate, which is denoininated as 
one by the entirety, are well understood. Blackstone (Book 2, p. 182) 
defines this estate by these words: 'If an estate in fee be given to a 
man and his wife they are neither properly joint tenants nor tenants 
in common; for husband and wife being considered one person in law, 
they cannot take the estate by moities, but both are seized of the entirety 
per tout  et n o n  per m y ,  the consequence of which is that neither the 
husband nor the wife can dispose of any part without the assent of the 
other, but the whole must remain in the survivor.' Mordecai's Lam 
Lectures (1907), 559. This Court has held that the husband is entitled 
to the incomc, increase or usufruct of the property. Long v. Barnes,  
87 N. C., 329; S i m o n t o n  v. Cornelius, 98 N .  C., 437; Bruce v. Nichol- 
son, 109 N.  C., 204; Greemlille v. Gornto, 161 N.  C., 341 ; W e s t  v. R. R., 
140 S. C., 620. The estate was predicated upon the fact that in law 
the husband and wife, though twain, are regarded as one--there being, 
in other words, a unity of person, which has been called the fifth unity 
of this estate, the others being of time, title, interest and possession, 
which also belonged to an estate by joint tenancy. When land is con- 
veyed or devised to husband and mife, nothing else appearing, they 
take by the entirety, and upon the death of either, the other takes the 
whole by right of surrirorship. 2 Bl., 182; Yapping v. Sadler, 50 
N. C., 357 ; Freeman on Cotenancy and Partition, see. 64, and Harrison 
v. Ray, 108 N. C., 215, and the cases supra, beginning with Long v. 
Barnes. The statute (1784, ch. 204, sec. 5 ;  Rerisal of 1905, sec. 1579) 
abolishiilg the right of sur~ivorship in joint tenancies does not apply 
to this estate. X o t l e ? ~  v.  Whi temore ,  19 N .  C., 537; T o d d  v. Zachary,  
45 N .  C., 286; Tl7oodJo~-d .u. H i g l y ,  60 N .  C., 234." 

The decision in the above case goes thoroughly into a discussion of 
this peculiar estate, with a concurring opinion by Clark,  C. J. Allen, 
J., in Freeman 2.. Belfer ,  173 N. C., 581, and Eloke, J., in XcRirznon  v. 
Caulk,  167 N .  C., 411, have written iriterestingly on this subject in sus- 
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tainiiig the views above expressed. See, also, Odzm v. Russell, 179 
PIT. C., 6 ;  Jwn igan  11. Ecans ,  180 AT. C., 89;  Roberson c. Gri f in ,  185 
N .  C.. 38. 

This  peculiar estate has come down to us from the common law, and 
we deduce from the authorities in this S ta te :  

That  if an  estate be given to A, B,  C, and A and B are husband and 
wife, they being one person, will take a half interest, and C \rill take 
the other half. 

That  neither husband nor wife can dispose of their interest, or  any 
part  thereof, without the assent of the  other. The  deed of either with- 
out the joinder of the other is void. Nor could a partition of the estate 
be had. 

Tha t  neither can such land be sold under execution or order of court, 
nor can the interest of either husband or wife be thus sold. 

That  one cannot be barred by the statute of limitstions unless t he  
other be barred also. 

That  this rule applies to devises to man and wife, contracts to convey 
land to man and wife, and likewise appliee to a gift or devise to a man 
and his wife " d ~ r i n g  their natural  lives." 

That  the interest and control is i n  the  husband durine the  existence 
u 

of the joint estate, or tlie joint lives of the two parties. 
Keither can convey during their joint lives so as to bind the other or  

defeat the right of s u r ~ i v o r  to the whole estate. Suk'ject to the limi- 
tation above named, the husband has the same rights in it which are  
incident to  his own property. B y  the overwhelming weight of authority 
the husband has the  right to lease the property so corneyed, to h im and 
his wife, which lease mill be good against the wife during coverture, 
and will fail only in the erent of her surviving him. 

That  the unity or entirety of the estate may be destroyed or dissolved 
by the joint acts of the parties, and the estate which was entire turned 
into a tenancy in common or into one in severalty, each taking sepa- 
rately a share thereof to be deternlined by them. 

dirorce a nlensa et flzoro does not destroy the unity or entirety, but 
a divorce a z ' i ~ m i l o  does, as it destroys tlw unity and x-ill convert the 
estate by entirety into one in common. 

That  a conveyance of land in fee to husband and wife, they take by 
entireties with right of survivorship, and during their lives the lands 
are not subject to tlie debts of either, except with consent of both prop- 
erly given. 

That  the interest of neither becomes subject to the lien, or  any pro- 
ceeding to sell for the  satisfaction of any judgment during their joint 
lives; nor can the interest of either be reached by the trustee in bank- 
ruptcy during their joint lives. 
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Mr. Mordecai, in his Law Lectures, Vol. I (2d Ed.), p. 608, says: 
"The unity of man and wife, to the extent of being but one person in 
law, has been severed to a considerable extent by the Constitution of 
1868; for the husband can now convey directly to his wife, and thereby 
pass the legal title. And by complying with the provisions of the 
statute, the wife may convey directly to the husband. But notwith- 
standing this practical severance of their unity, the law as laid down 
by Blackstone remains the lam in this State to this day. I n  tilis in- 
stance the maxim, cessante ratione, etc., seems to sleep." 

This anomaly does not prerail in reference to personal property. 
ClarX,, C. J., in Gooch v. B a n k ,  176 N.  C., 216, says: "The estate origi 
nated in feudal reasons, that when the wife died the land sliould go to 
the husband by surrirorship; but  there was no suck reason as f o  t h e  
personal property  of the wi fe  (italics ours), which became absolutely 
the property of the husband on marriage. There mas no estate by 
entireties in personalty in England, and it has been abolished as to 
realty by the Xarried Woman's Act of 1882. T h o r n l e y  2;. T k o r n l e y ,  
2 Ch. Div. (1893), 229. The estate is an exception to the general rule, 
that where there is a conreyance or devise to two, they should hold as 
tenants in common, and gave to the husband survi~orship in the wife's 
realty, of which he had the income only, and not the absolute property, 
as he had of her personalty. . . . I n  this State we have no decision 
holding that there is an estate by entirety in personalty, and there is no 
reason in this case, and at this late day, to extend it to personaltp, for 
the point does not arise on the facts in this case, and the judge below 
made no ruling upon it. The objection urged to the estate by entireties 
is not only that it is an anomaly in our judicial system, without any 
statute recognizing it, arid that i t  is contrary to our policy as to property 
rights of women, as stated in the Constitution, but that it abstracts the 
property embraced in it from liability to debt during the joint lives, and 
that during all this time the liusband enjoys the income from the wife's 
half of the property, as well as from his own half. Whatever force may 
be given to these objections, the matter may well be left to the law- 
making department of the government. This Court has more than once 
suggested the abolition of the estate by entireties to the Legislature. 
B y n u m  v. Wiclier ,  141 X. C., 96 ;  F i n c h  v. Cecil, 170 N.  C., 71, 75." 

Clark ,  C .  J., in X o o r e  e. T r u s t  Co., 178 R. C., 128, says: "I concur 
in all that is so clearly and convincingly stated in the opinion of 
W a l k e r ,  J., and for the additional reason that when the land was con- 
verted into money the estate by entireties ceased, for in England, whence 
was derived this anomalous estate, there was never a n y  estate by  cntire- 
t ies  i n  p~rsonalty." (Italics ours.) 
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The authorities in other States are conflicting. The text writers dif- 
fer. Schouler's Domestic Relation (3d Ed.), latter part of section 193, 
says: "And the drift of modern policy, we may add, is unfavorable to 
extending to personalty this rule of survi~orship, applicable originally 
to real estate." 

"No Tenancy by the Entirety in Personal Estate.--We shall see, in 
ano thy  chapter, that if real estate is conveyed by dt'ed to a husband 
and his wife, this creates in them a peculiar kind of tenancy, known as 
tenancy by the entirety; the consequence of which is,, that during the 
coverture neither can alien the land to the prejudice of the rights of the 
other, and on the dissolution of the cove~ture by the death of one of 
them, the survivor takes the whole. Nothing of this sort is known in 
respect of personal property. Since the wife cannot own personal 
property in her possession in her own right, but whatever title she has 
to such property rests in the husband, if a chattel is given or sold to 
husband and wife jointly, the title passes wholly to him." Bishop on 
the Law of Married Women, Vol. 1, sec. 211. 

"It is generally considered that there may be a right of survivorship 
in choses in action held in the name of husband and wife, but the courts 
are not wholly agreed as to this." 30 C. J., p. 574, see. 107. I n  the 
same section we read: "Other courts, however, hold that estates in 
entirety may exist only in lands and not in personalby of any kind," 
citing numerous authorities under note 28. 

There are a great many States that now hold that estates by entirety 
in personal property with the right of su~vivorship still exists. I n  re 
Sloan, 254 Pa., 346. 

I n  re Klenke's Estate, 210 Pa., 572, citing Brarnberry Appeals, 156 
Pa., 628. I n  this latter case the original deed was made to Bramberry 
and wife, and they sold the land, and the vendees gave a bond and mort- 
gage to secure the purchase price to both. 

I n  Den v. Hardenberg (5  Halsted, 42 N. J.), reported in 18 Am. 
Dec., p. 371 (this was a deed, to husband and wife, of land) the whole 
matter is exhaustively treated in note to this case, and the position of 
Bishop, supra, criticised. Boland z'. ,llcXowen, 189 Miss., 563; Phelps 
v. Sirnow, 159 Mass., 415. See, also, 13 R. C. L., see. 128, which quotes 
Bishop, and says: "There is authority that supports this view. This 
does not seem, however, to be in accord wilh the better authorities, and 
there seems to be no valid reason why such a tenancy may not exist as 
regards personal property." 

A great many States hold that estates by entireties in personal prop- 
erty with the right of suruirorship do not exist. 

I t  is, however, equally well settled in Michigan that there can be no 
estate by the entirety in personal property. I n  re Berr,y, 247 Fed., 700, 
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stating rule obtaining in Xichigall, no su rv i~or sh ip  as to  personal prop- 
erty. The  same rule applies i n  New York. I n  re  Xcli'elzcay, 221 N.  P., 
15, citing In re A l b w c h t ,  136 N .  Y., 91. See Tt'hittlesey v. Fuller ,  11 
Conn., 340; Sergea?lt T .  Steinbergel-, 15 Anl. Dee., 5 5 3 ;  2 Ohio, 305; 
Tt'ilson v. Fleming ,  13 Ohio, 68;  H o f f m a n  v. Stigers ,  28 Iowa, 307. 

W e  could write at? i n f i n i tun t  on this ancient interesting legal heirloom 
that  has come down to us from the colnlnon law. ,It common law, when 
a mall married a woman her personal property and choses in action 
belonged to the husband; he could reduce them into possession. 

"So i t  is also of chattels perso~lal (or  choses) i n  action, as debts upon 
bolld, contracts, and the like: these the husband may have if he pleases; 
that  is, if he reduces then1 into possession by receiving or recovering 
then1 a t  law. And upon such receipt or recorery they are  absolutely 
and entirely his own, and shall go to his  executors or administrators, or 
as he  shall bequeath them by will, and shall not revest i n  the wife. 
But  if he  dies before he has recovered or reduced them into possession, 
so that  a t  his death they shall continue choses i n  action, they shall sur- 
r ive to the wife;  for the husband never exerted the power lie had of 
obtaining a n  exclusive property in  them. And so, if an  astray comes 
into the nife's franchise, and the husband seizes it, it  is absolutely his 
property; but if he  dies without seizing it, his executors are not now 
at liberty to seize it,  but the wife or her heirs; for the husband never 
exerted the right he  had, which right determined with the coverture. 
Thus, in both these species of property the  lam is the same in case the 
wife sun ives  the husband; but in case the husband survives the wife, 
the law is very different with respect to cAatte7s real a r d  choses in 
action; for he  shall have the chattel real by survivorship, but not the 
chose in  action, except in the case of arrears for rent due to the  wife 
before her coverture, which, in case of her death, a r e  given to the hus- 
band by statute, 32 Hen. VI I I ,  ch. 37. Llnd the reason for the general 
law is  th is :  that  the husband is in absolute possession of the  c k a t t d  real 
during the corerture, by a kind of joint tenancy with his  wife; where- 
fore the law will not wrest it  out of his hands and give i t  to llrr repre- 
sentatives; though, in case he had died first, i t  would h a r e  survived to 
the wifc, unless he thought proper in his lifetime to alter the possession. 
But a chose zn uctlon shall not survive to him, because he n r m r  was in  
possession of i t  a t  all during the corerture; and the only method he had 
to gain possession of i t  was suing in  his wife's r ight ;  but as after 
her death he  cannot (as husband) bring an action in her right, because 
they are  no longer one alid the same person in  law, therefore he can 
never (as  such) recorer the possession. But  he  still will be entitled to 
be her administrator, and may, in that  capacity, recover such things in 

19-186 
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action as become due to her before or during the coverture." 2 Black- 
stone's Com. (Lewis Ed.), Vol. 2, see. 434. 

So, at common law, if a bond was made, as in the instant case, to 
B. C. Lucas and wife, Phebe Lucas, an estate by entire~y, with right of 
survivorship, would not exist. The wife's interest in  the choses in action 
would belong to the husband at conmoll law, and he had a right to 
reduce it into possession, and all the personal estate owned by the wife 
at any time during the corerture became actually or potentially the 
absolute property of the husband. This is changed by the Constitution 
of 1868. 

"The real and personal property of any female in this State acquired 
before marriage, and all property, real and personal, to which she may, 
after marriage, become in any manner entitled, shall be and remain the 
sole and separate estate and property of such female, and shall not be 
liable for any debts, obligations or engagc>ments of ht3r husband, and 
may be devised and bequeathed, and, with the written afisent of her hus- 
band, conveyed by her as if she mere unnlarried." State Const., Art. X, 
see. 6. 

At common law, where real and personal property was made to hus- 
band and wife, there was survivorship in one and not in the other. We 
have stated the reasons for this difference. 

The principles of justice should always prevail in  the adjustment of 
the rights of parties. This is in accord with the spirit of the presenL 
age. Where there is no evidence that there was an intmtion of a gift, 
on which many of the decisions are based, the fundainental of equal 
rights should prerail, and a dirision of equal shares3 adjudged. I t  
was this idea of natural justice, following the conimon law as we inter- 
pret it, in the dicta supra of Chief Justice C'ladc, that there was no sur- 
vivorship in personal property, and each took share 2nd share alike. 
The better reason, we believe, is with the opinion as expressed by the 
Chief Justice. We adhere to the positiol~ heretofore taken by the Court. 

B. C. Lucas and wife, Phebe Lucas, each had a half interest in thc 
bonds, and on the death of B. C. Lucas his administrator, the plaintiff, 
took a half interest in the bonds, and the other half interest belonged to 
Phebe Lucas, the defendant. 

The judgment of the court was in accordance with law. 
Affirmed. 
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LOUISA RICHARDSOX v. CLhRIiE EGERTOX. 

(Filed 24 October, 1923.) 

1. Eastardy-Civil Actions. 
Proceedings in hastardy for an allonanc2e to be made to the \vomnn are 

civil and not criminal, for the enforcemetit of police  regulation^, and 
C. S., sec. 273, raising the jurisdiction of the justice of the peace to an 
amount not esceeclir~g two hundred clollars, is not contrary to thc pro- 
visions of our Constitution, Art. IT, see. 27. 

2. Bastardy - Courts - Justices of the Peace - Jurisdiction - Appeal- 
Agreement-Questions of Law-Judyinents. 

Wl~ere, on appeal from an atvard tilade to the wonlan in bastardy pro- 
ceedings, the counsel for both 11alties have naivcd a jury trial and agreed 
that tllr Superior Court j u d ~ e  should ~)a\ ' ;  u ~ o ~ i  the questio~li: of law 
iti~olved, it  is error for the judge, under the tclms of tlle agreemrnt, to 
iticrea<e the a1lowa11c.e awarded 11y the jnztice of the ~ e a c e  to the voiLlan, 
arid upon his aW11nance of the law applicable, the  mount a\varded by 
the justice is the amount of the judgment to he an ardecl in the Superior 
Court. 

CIVIL ACTIOS, t r ied before Cranmer ,  J., a t  F e b r u a r y  Term,  1923, of 
FHANI<LIN. 

Appea l  by defeudant. 
T h i s  was a bastardy proceeding, commenced before a justice of t h e  

peace, arid f r o m  a judgnient of the  justice of t h e  peace, ill f a ~ o r  of t h e  
plaintiff, i n  t h e  s u m  of $125 a n d  costs, the  defendant appealed to  t h e  
Sunerior  Court .  

A jury  t r i a l  was waived, hy consent, and  the  question of law lvas left 
to  tlle decision of the  court belox-. T h e  court g a r e  judgment i n  t h e  sum 
of $200 i n  fayor  of the  plaintiff,  Tlic defentlant excepted to the  judg- 
ment. and  a s s i ~ n e d  as e r rors :  " 

1. T h a t  the  judgineilt is  con t ra ry  to  law a i d  uilconstitutional: t h a t  
the  action was i n  tort,  and  t h e  justice of t h e  peace did not h a r e  original 
and  exclusiue jurisdiction of a n  amount  i n  excess of $50. 

2. That t h e  court erred i n  increasing t h e  allowance to $200. 

C'T.ARICSOX, J .  Tlie Constitution of Kor t l i  Carol ina,  , k t .  IT, see. 2 7 ,  
is as  f o l l o m :  "The several justices of t h e  peace shall have  jurisdiction, 
under  such regulations a s  t h e  General  Alssenlhly shall prescribe, of c i r i l  
actions founded on  contract,  wherein t h e  sum demaiirlecl shall not exceed 
two hundred dollars, and wherein t h e  title to  real  estate shall not be i n  
controrersy;  and  of al l  cr iminal  mat te r s  ar is ing within their  counties 
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where the punishment cannot exceed a fine of fifty dollars or imprison- 
ment for thirty days. And the General Assembly ma;? give to justices 
of the peace jurisdiction of other civil actions wherein the value of the 
property in controversy does not exceed fifty dollars. When an issue of 
fact shall be joined before a justice, on demand of either party thereto, 
he shall cause a jury of six men to be summoned, who shall try the 
same. The party against whom the judgment shall be rendered in  any 
civil action may appeal to the Superior Court from the same. I n  all 
cases of a criminal nature, the party against whom the judgment is 
given may appeal to the Superior Court, where the matter shall be heard 
anew. I n  all cases brought before a justicle he shall riake a record of 
the proceedings and file the same with the clerk of the Superior Court 
for his county. 

"When the issue of paternity is found against the p ~ ~ t a t i v e  father, or 
when he admits the paternity, the judge or justice shall make allowance 
to the woman not exceeding the sum of two hundred dollars, to be paid 
in such installments as the judge or justice shall see fit, and he shall 
give bond to indemnify the county as prescribed by law ; and in default 
of such payment he shall be committed to prison." C. S., ch. 6, sec. 273; 
Public Laws 1921, ch. 109. 

The allowance to the woman was increased from n3t exceeding the 
sum of fifty dollars to not exceeding two hundred dollars by chapter 109, 
Public Laws 1921. 

The question presented: I s  the allowance of over lifty dollars and 
not exceeding two hundred dollars constitutional? We I hink it is. 

This Court has decided that bastardy proceedings are civil and not 
criminal in their nature, and are intended merely for the enforcement 
of a police regulation. S. v. Addington, 143 N. C., 685 ; S.  v. Liles, 134 
N. C., 735; 8. v. Edwards, 110 N.  C., 511. I n  the L i l a  case, supra, the 
matter is fully discussed and authorities cited. 

I n  Duckworth v. Mull ,  143 N.  C., 461, it was held that the clause 
in the Constitution which provided that ('the General Assembly may 
give to justices of the peace jurisdiction of other civil actions wherein 
the value of the property in controversy does not exceed fifty dollars," 
and the statute giving jurisdiction to justicrs of the peace in like terms, 
operates to confer upon said justices concurrent jurisdiction with that 
of the Superior Court of all actions of tort wherein the amount de- 
manded in good faith for plaintiff's injury did not exceed the sum of 
fifty dollars, the Court in that case construing the words, "property in 
controversy," as meaning the "value of the injury conlplained of and 
involved in the litigation." And the opinion further decides that where 
a plaintiff, in good faith, states or limits his demand in actions of that 
character at fifty dollars or less, the justice has such concurrent juris- 
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diction, citing with approval X a l l o y  v. F a y c t t e v i l l e ,  122 N. C., 480; 
W a t s o n  c. F a r m e r ,  141 N. C., 452. See, also, Houser v. Ronsal,  149 
N. C., 51. 

The  first exception cannot be sustained, for the reasons giren. 
We think the  second exception is well taken, that  "The court errcd in 

increasillg the allowance to $200." The  defendant appealed to the 
Superior Court, where the matter shall be llcard anew. The  usual tech- 
nical language d e  novo. 

When tlie cause came on for hearing, instead of being heard anew 
the record i n  the  cause shows that  the counsel for  both plaintiff and 
defendant agreed tha t  "the case was submitted to his  Honor on cluestions 
of lam and a jury trial waired." W e  think the language of tlie agree- 
ment would indicate that  the "questions of law" were submitted for the 
court's decision, and the judgment of the justice of the peace as  to tlie 
allowance would be the judgment of the Superior Court. The  increase 
orer $125 was evidently an  inadverte~lce. 

We tliink this is the better interpretation of the agreement. The  
judgment of the court is  reduced to $123 and costs, as rendered origi- 
nally by the justice of the peace. 

Modified and affirmed. 

DILL-CRAJIER-TRUITT CORPORATION v. G. D. B. REYNOLDS ET AL. 

(Filed 24 October, 1928.) 

Deeds and Conveyances-Contracts-Timber Deeds--Extension Period- 
Registration-Notice. 

A contract for cutting and removing timber growing upon lands given 
by the onner, ni th privilege of estension thereof upon certain conditions, 
when registered, is notice to subsequent purchasers of the title of the 
conditions upon which the grantee or optionee of the extension period 
had acquired the right, and upon his pe~foriniug them, according to the 
terms of the instrument, it  is not required that lie register the instrument 
under which he has estended the original term as against a snb.iccluent 
purchaser of the title. 

,\PPEAL by plaintiff from CaTcerf,  J. ,  at  ,Ipril Term, 1923, of ONSLOW. 
C i d  action to enforce specifically extension provisions contained in  

a timber deed authorizing and conveying the right to  cut timber for a 
given number of years, with the right of estension, etc. A jury tr ial  
was waired, and, upon the facts found by his  Honor, by consent, acting 
as  judge and jury, judgment was entered in  f a ro r  of the defendants. 
Plaintiff appealed. 
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I .  V. B a i l e y  und X c L e a n ,  V a r s e r ,  XcLetrn Le. S t a c y  jar plaintiff 
H .  F. Seatcell for d e f e d a n t s .  

STACY, J. T h e  essential facts of this case are as follows: 
1. On 9 August, 1905, El i jah  Hardison and others conveyed to Jesse 

Lukens, by deed, i n  proper form and duly registered, a quantity of tim- 
ber, situate in Onslo~v County, together with certain timber rights and 
privileges, as contained in  the following pertinent provisions of said 
deed : 

"And the said parties of the first part  hereby grant  and assure unto 
the said party of the second part, his heirs, esecutors, administrators 
and assigns, a term of ten years from this date, subject to the  right of 
extension, hereinafter provided for, within which to  cut and remove the 
timber con~eyed.  . . . 

'(:liid the parties of the first part  hereby contract and agree to extend 
the timc n-ithin which the party of the second part, his heirs, executors, 
adniinistrators and assigns, shall have to cut and remove tlie said timber 
from the  said lands after the expiration of the tern1 heieinbefore spcci- 
fied for removal thereof from year to year for a period of ten years, said 
extension to be yearly upon the request of tlie party of the second part ,  
its successors and assigns; the party of the second part ,  its successors and 
assigns to pay the parties of the first part  the sum of $72 upon each 
yearly extension of said time." 

2. Thereafter, on 28 February, 1907, Jesse Lukeiis and wife, for  
value, conreyed all their rights under this deed to the plaintiff, ~vhich  
conveyance was duly registered 19 March, 1907. 

3. Subsequent to the execution of the aforementioned deed from 
EIardison to Lukens, M. L. Parker  acquired the fee-sin-ple title to the 
land on which this  timber stands, without any reserv:ttion as to the 
timber or timber rights appearing in his deed, -and this deed was duly 
registered 2 August, 1916. 
4. Pr io r  to 9 August, 1915 ( the  expiration of the first te rm of ten 

years given in the Hardison-Lukens deed), the plaintiff, being then the 
o1v11er of the timber as grantee of Lukens, paid to the then owners of the 
land $72 for one year's extension to cut said timber, took a receipt there- 
for, and had the same rcgistereil. ,\nd, again, prior to !) August, 1916 
(the espiration of the first year's estension), plaintiff piiid to the then 
oniicrs of the land $216 for three years extension to cut said timber, 
took a receipt therefor, and had the  same registered. 

5 .  Prior  to 9 -lugust, 1919 (the espiration of the fourth year's cxten- 
sion), plaintiff paid to 11. L. Parker  a i ~ d  J. C. Parker,  the then owners 
of the land (each o r n i n g  scparate portions ns indivitluals), the  sum of 
$216, the price of three years estension under the I-1;rrdison-Lukens 
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deed, took a receipt therefor in due form, but the same was not regis- 
tered, as was the case with the two former receipts. 

6. Thereafter, on 19 h'ovrmber, 1920, the defendants, G. D. B. Rey- 
nolds, Mike Parker,  and Arnold Parker,  purchased in fee simple the 
land covered by the Hardison-Lukclls tim& deed, except a small por- 
tion thereof not material to the present inquiry. 

7 .  Prior  to 9 August, 1922 (tlie espiration of the seventh year's 
extension), plaintiff tendered to Reyuolds, Mike Parker,  and Arnold 
Parker ,  tlie then owners of the land, $"6, the price of the remaining 
three years extension under the IIardiso~l-Lulrens deed, r h i c h  tender was 
refused. 

8. The  plaintiff has cut none of the timber corered by the conveyance 
meritioned in  the present record. 

9. I t  further appears as a fact that  G. D. B. Reynolds, Mike Parker,  
and Arnold Parker  had no actual notice of the unregistered extension ., 
receipt at the time they acquired title to the property, 1 9  November, 
1920. 

Upon the foregoing facts, the court concluded tha t ,  inasmuch as the 
plaintiff had failed to register the receipt for $216, paid immediately 
prior to 9 August, 1919, and given for three years exte~ision from that  
date, the plaintiff mas not entitled to the relief sought, and not entitled 
to the last three years extension under the Hardison-Lukens deed, begin- 
ning 9 August, 1922, and rulmiilg to 9 ,Iugust, 1925. Hence, the ques- 
tion squarely presented by his Honor's ruling is whether or not the third 
extension receipt, above mentioned, should have been registered in order 
to be effectual as against the defendants, the subsequent purchasers of 
the fee-simple title to the land, and whose deed r a s  duly registered in  
the proper county on 4 February, 1921. T h e  plaintiff holds the nega- 
tive, the  defendants the affirmative, of this proposition, and the decision 
of the case, it is agreed, depeiids wholly upon the answer to be given. 

The  defendants contend that  the s t i ~ u l a t i o n  in  the Hardison-Lukens 
deed for the extension of time within which to cut the timber is an  
option, or unilateral executory contract to convey land (standing timber 
being real estate), subject to be conrerted into a bilateral esecutcd con- 
tract only upon compliance by the optionee with the terms stated 
thereiri; that  upon the exercise of this option a new estate is created out 
of the estate of the then fee-simple omlers of the land, 1vho are entitled 
to the extension money; that the conveyance of such ail estate is subject 
to tlie statute of frauds and tlie regibtrntion laws of North Carolinn; 
and that, eren if the dcfendalits had had notice of the receipt given to 
the plaintiff, 9 August, 1919, no lioticc other than  actual registration of 
said receipt in the proper countv ~ r o u l d  be sufficient to pass the estate 
as against the r~gisteret l  deed of tlie defendants. Fo r  this position the 



296 IN THE S U P R E M E  COURT. [IS6 

defendants rely chiefly upon the following authorities: Timber Co. T .  

Wells, 171 N.  C., 262; Ward v. Albertson, 165 N.  C., 218; Lumber C'o. 
v. MT/'hitley, 163 K. C., 47; Tl'illiams T. Lumber Co., 174 K. C., 230; 
Timber  Co. v. Bryan,  171 N.  C., 269; Xorton u. L u m b w  Co., 178 N. C., 
166; Lumber Co. 2).  Atkinson, 2:34 Fed., 432; Clark 2.. Guest, 54 Ohio 
St., 298. 

The plaintiff, on the other hand, contends that, even if the extension 
clause in the Hardison-Lukens deed be an option or unilateral contract 
to convey land, compliance with its terms conuerted said option into an 
executed bilateral contract, whereby mutual rights and obligations were 
created, and immediately vested in the plaintiff the right to exercise the 
privileges and enjoy the property, conueyd by the o~ ig ina l  deed, for 
and during the period covered by the extension paid fo-. Plaintiff fur- 
ther contends that the extension clause in question is self-executing and 
complete within itself and does not contemplate or require the execution 
of any further assurance of title when the extension money is paid. For 
this position plaintiff cites for its chief reliance the following decisions: 
Lumber Co. v. Corey, 140 N.  C., 462; Williams v. 1,umber Co., 174 
N. C., 229; Bateman v. Lumber C'o., 154 K. C., 248; W~xrd v. Albe~ t son ,  
165 N.  C., 218; Bangert v. Lumber Co., 169 N.  C., 628; Taylor z.. X u n -  
ger, 169 N. C., 727; Hardy v. Ward,  150 3 .  C., 385. 

The court below apparently took the defendants' view of the matter 
and held that the extension clause in the Hardison-Lukens deed con- 
ferred no rights or interests in and to the timber conwyed, beyond the 
original period of ten years, unless the extension payments were made 
in advance and a receipt or deed taken therefor and registered prior to 
the acquisition of any interest in the land by a subsequent purchaser. 

We think there was error in holding that it was necessary to register 
the extension receipts. The source of plaintiff's title is the Hardison- 
Lukens deed, and this was registered in 1905. The original considera- 
tion for that deed gave the grantee and his assigns the right to cut the 
timber for a term of ten years, and also the right to extend that term 
from year to year for an additional period of ten years upon the yearly 
request and payment of the stipulated annual extension price. Bangerf 
v. Lumber Co., 169 N.  C., 625. Defendants bought v i ih  full notice of 
this deed. 

The cause will be remanded, to the end that judgment may be entered 
for the plaintiff. Thomason v. Bescher, 176 N. C., 622; Blalock T 

Hodges, 171 N.  C., 134. 
Reversed. 
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(Filed 24 October. 1923.) 

1. Bills and Sotes-Srgotiable Instrunlents-Frau~1-Burc1en of Proof- 
Statutes. 

Where the ~nalier of a note al lcf ic~ m~t l  offt3rs pvidellce tentling to slio\v 
that i t  had been obtained by fraud, upon the holder, in his action to 
recover thereon, is cast thc burden of slioninfi that  he had acyuirrd it  
1m1u fidc, for value, arid nithout notice. C. S., sec. 3040. 

2. Same-Evidence-Appeal and Error. 
Where fraud in the procurement of :I note given for shares of stock in 

a corlmration is alleged in an action thereon, by an entlorsee, claiming 
to bc :I botln fide holder in due course, ctc., i t  is competent for thc de- 
fei~tlant to slion- by his evidence that the stock salesman representing the 
roq~orat ion had inducul Iiim to make tlie note by misrepresentations of 
the rompany's solvency, ant1 tliat hc \\.as solicited in violation of the 
"Blnt>-Sky 1,nw" (C .  S., src. 3 % ) ,  ant1 the endorsee's connection wit11 the  
rorl~oration and his evident previous knowledge of the fraud allcg~tl to 
have been perl)c'trntrtl ; and, also, tliat the stock snltmnari had made simi- 
lar tr~isre[jrese~~tatiolls to other 1,urcliasers of tlie stock under the s:xme 
condi tinns. 

STACY, J., (1issentin.g. 

APPEAL by d e f ~ l i d a n t  f r o m  C'ranmcr, J., a t  &\pr i l  Term,  1933, of 
Iv.1 I< E . 

T h i s  is  a n  action t o  recover upon all alleged promissory note of 
tlie d e f e n r i a ~ ~ t  f o r  $2,500, dated 18 November, 1919, payable to  t h e  
defendant l h i s e l f  twelve months a f te r  date. T h c  defendant denied 
lie had executed said no t r  or hat1 endorsed i t ,  am1 denied tha t  t h e  
plaintiff had  pnrcllasctl i t  fo r  fu l l  value before m a t u r i t y  and  was t h e  
on-ucr of t h e  same. R e  also tlenierl tha t  lie h a d  made  p a y n e n t s  upon  
i t  o r  was indcbtcd thereon to plaintiff as  alleged. H e  a l l ~ g e d  tha t  t h e  
snid paper-writing was frautlnlcrit a ~ l d  T oid and  was without considera- 
tion, 2nd denied t h a t  t h e  plaintiff  as a hona fide owner and  holder f o r  
fu l l  value a n d  without  noticc. H e  allcgcd t h a t  cer tain agents of tlie 
Cunlhcrland R a i l r a y  a n d  Porvcr Compnl~y ,  i n  November, 1919, came 
to liis home, near  Cartlcrias, S. C'., and  solicited him to purchase certain 
stock arid bonds of said company, a ~ ~ d ,  i n  connection t l icre~vith,  rliadr t o  
h i m  m a n y  false and f raudulen t  r c p r e w ~ ~ t n t i o ~ l s ,  specifically set out i n  
t h e  answer, reprrsetiting t h a t  said co~npa l ig  n a s  a s t rong corporation, 
abundant ly  solvrnt,  and  i n  p r o s p ~ r o ~ i s  fitiam'ial c o ~ ~ ( l i t i o n ,  a l l  of n h i c h  
was false;  and  t h a t  it  owned certain spwific properties which it  did not 
oxvn, and  t h a t  i ts  bonds were cstrrmely ~ a l u a b l e ,  which mas not t r u e ;  
tha t  the  said company IT-as ~ v o r t h  a nlillion dollars, ctc.;  tha t  the  said 
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agents of the Cumberland Railway professed to read over to him a 
paper utterly different from the alleged note, and by iheir false repre- 
selltations obtained his signature to a paper-writing totally different 
from the alleged note, and which said paper-writing they read falsely to 
hi111 as not maturing until forty years after date, and being payable to 
the Cumberland Railn-ay and Power Company; that  thc defendant could 
not read or n-rite, and relied upon tlie representatiolis made to him by 
enid agents; that  the same were ~naterial ,  false, and calculated and in- 
tended to d e c e i ~ e  him, a i d  did deceive him, and that the transaction was 
fraudulent and void. H e  further alleged that the paper-writing or note 
was procured contrary to and in violation of the laws of S o r t h  Caro- 
l ina;  that  it  came within the prorisions of (I. S., 6367, and chapter l5G, 
Public Laws 1913, and chapter 121, Public Laws 1919, known 
as the "Blue-sky Lam," and that  there was no contract i n  writing 
esecuted containing the clause required by said statutes. H e  alleged 
that neither the name of the Cumberland Railway and Power 
Colilpany nor of the said agents appeared in the said pretended note, as 
required by law, and that the said writing was fraudulent and void and 
contrary to tlie laws of Sort11 Carolina, antl par t  of an  illegal and for- 
bidden trailsaction. H e  further alleged that  the plaintiff had k~iowledge 
of the fraudulent character of the transaction of the  Cumberlaad Rail- 
way and P o v e r  Company, and that  the defendant had, prior to plain- 
tiff's acquisition of tlie paper-wi t ing  ill controwrsy, notified the plain- 
t i ff  that  the defendant disputed the validity of the same ,lnd the grounds 
thereof. The  further and fuller allegations of the defendant appear in 
the answer, as set forth in  pages 4-12 of the  record. 

There was a verdict i n  favor of the plaintiff, and the  defendant 
appealed. 

Pou, Bai ley  ie. P o u  for p l a i n t i f .  
R. S. Simms for defendant .  

CLARK, C. J. The  defense set up by the defendant is that  the note 
suet1 011 was procured by false and fraudulent representation and by 
disregard of the requirements of the "Blue-Slry Law," antl the defendant 
offered evidence to show that  the plaintiff bank in  thii; case acquired 
about the same time $15,000 or 120,000 of similar paFcr held by the 
Cumberland R a i l m y  and Power ('ompauy, and that  i t  had knowledge 
of the defects alleged. 

There are nunlerous other esct~ptione assigned as error, but it is  
unnecessary to do more than to mention the following evidence, which 
was escludetl ant1 its exclus io~~ esccptctl to by tlie defendant, which was 
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offered to show kno~vleclge on the part  of the bank, and especially that  
the bank had acquired a note executed by A. \IT. Thompson to the Cum- 
berlarid Railway and Power Company; that  said Thompson was, and 
hail beell for  many years, one of the directors of plaintiff bank, and 
offered evidence to show that  said Tliompson acquainted the  cashier of 
the bank with the said fraudulent practices by nliich this paper in ques- 
tion >\as procured, and tliat after some controrersy the bank returned 
said paper to Thompson. I t  is t rue  tliat tlie cashier testified that  
Thompson paid the paper, but there v n s  also e~ idence  offered that  he 
had aequailited the cashier with the defects, and that  the paper n a s  
retnrned to him by the cashier ca~~celct l  and without payment. 

C. S., 3040, provides: "TThen it is shown that  the title of any person 
~ ~ - l i o  had negotiated the i n s t r u m e ~ ~ t  was defective, the burden is on the 
holder that  he, or some person under whom he claims, acquired the title 
from the holder i n  due course." There are numerous cases 71-hich hold : 
"Upon proof of fraud or illegality being offered, burden is shifted to 
holder, and he  must show that  he reeeiwtl the instrun~ent hona fitle and 
for value." Discount Co.  c. Baker,  176 K. C., 5-46; X o o n  v. Simpson ,  
170 AT. C., 333;  TT'ilson c. Lewis ,  ib., 4 7 ;  Srnathers c. Hote l  Co., 163 
K. C., 69;  B a n k  u. Drug Co., 166 N. C., 99 ;  B a n k  v. B r a m o n ,  163 S. C., 
34-4; T r u s t  Co. v. T1711itehead, ib., $ 4 ;  T r u s t  Co. v. El len ,  163 S. C., 45; 
Barih. c. E m m ,  ib., 199;  H a r d y  I.. ,lfitcllell. 161 K. C., 351; S .  c., 156 
N. C., 76 ;  J f y e r s  c. Peffy,  133 N. C., 462; and maliy others. Where 
evidence establishes the title of par ty  who negotiated a check to defend- 
ant was defective, burden is upon the defendant claiming to be bona fide 
purcliaser, for value and without ~iotice, to make good clairii by greater 
weight of tlie evidence. X f g .  Co. c. Sulnnzers, 143 S. C., 103. Also, 
where the  complaint i n  an  action by endorsee of instrument does not 
state that  he is holder in due course, and defendant alleges tliat the 
esccutio~i of instrument was procured by fraud of payee, burden is on 
endorsee to show that  lie is the holder i n  due course. Camphell zt. P a t -  
ton,  113 N. C., 481. 

The evidence offered by clefelidant for  tlie above purpose, and es- 
cluded, is as follows: 

X r .  F. TI7. K~lrfees,  cashier of the  plaintiff bank, testified : "We had 
bought other notes of the Cumberland Railxvay and Power Company at 
the time we bought this. I could not tell you how long we had been 
doing this. I cannot say. TITe had bought some stocks or bonds with 
the Cumberland Railway and Power Company in connection with this 
matter. They were  deli^-ered with the note, or soon afternards, by the 
stock salesman. I could not say whether N r .  Sherron brought them in  
or not. I think that  the stock salesman brought them in  because I 
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requested him to bring them in as soon as they were issued. I knew 
that they were connected with the note. I knew that this mas the note 
given for the purchase of bonds or certificates of the Cumberland Rail- 
way and Power Company, as he told me he had sold some stock. That 
was at the time he was offering us this notc for sale. The stock certifi- 
cate that I mentioned while ago was stock ccrtificate of the Cumberland 
Railway and Power Company which we had in our pos~ession." 

Said Kurfees also testified that they took $16,000 01. $20,000 of the 
notes held by the Cumberland Railway and Power Company. He  said 
he did not take the note of A. W. Thompson and turn it back on him; 
that said B. W. Thompson was a director of his bank Question: "I 
ask you if he did not tell you that it was not a bona fide note?" To this 
the plaintiff objected, which objection was sustained, ar,d the defendant 
excepted. This is exception 8. The defendant proposed to show that 
the said Thompson did have a controversy with the bank about some of 
this Cumberland Railway and Power Company paper. 

Kurfees, the cashier, stated that Thompson was a director of the bauk 
from the time it started business in 1914 until 1921. Question: "He 
had a controversy with your bank about some of this Cumberland Rail- 
way and Power Company paper?" The plaintiff objected; sustained, 
and the defendant excepted. This was the ninth exception. 

The defendant Sherron testified that when the Cumkerland Railway 
and Power Company got him to sign the note in question, they read i t  
over to him, and a few days thereafter Kurfees, the cashier of the bank, 
said, "Mr. Sherron, I will handle some of your paper if you say so," 
and he replied that he had forty years and that the divicends would pay 
that off. "I told him they got i t  through fraud, and that it was not 
recommended to me like it was. 1 did not agree that Mr. Kurfees should 
buy that paper. H e  mentioned to me about paying the interest, and I 
told him he would have to get it out of the dividend; that 'I: had forty 
years on it." When Sherron was asked about the statements made to 
him by the Cumberland Railway and P o ~ w r  Company's agent-"You 
found out that it mas all to the bad?"-objection by plai  tiff; sustained, 
and defendant excepted. This was the seve~lteenth exception. 

Sherron testified that there was nothing in any contract between him 
and the Cumberland Railway and Power Company containing the lan- 
guage required by the statute, C. S., 6367: " 9 0  sum shall be used for 
commission, promotion, and organization expenses on xcount  of any 
shares of stock in this company in excess of one per cent of the amount 
actually paid upon separate subscriptions (or  in lieu thereof may be 
inserted, or one dollar per share for every fully paid subscription) for 
such securities, and the remainder of such securities shall be held or 
invested as authorized by the law governing such company and held by 
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the organizers (or trustees, as  the case may be) and the directors and 
officers of such company after organization, as bailee for the subscriber, 
to be used only in the conduct of the business of such company after 
har ing  been lice~ised and authorizrd therefor by proper authority." 

H e  said 11e lillew Mr. A. IT. Thompson, and that  he was a director of 
clefelidant b a l k  When asked the question, "TTas he  assisting in  the 
selling of tlie stock of tlie Cumberland R a i l r a y  and Power Company 1" 
the plaintiff objected; sustained, and defendant excepted. This  was the 
eighteenth esception. T h e  defendarit proposed by this question to show 
that -1. TIT. Thompson. one of the directors of plaintiff bank, was assist- 
ing in the  sale of this stock of the Cumberland Company. 

The  court illformed couiisel that  it  could ask the n-itncss if Thompson 
sold liim any stock. H e  asked, ('Mr. Sherron, did you hear any conver- 
sation between 31r. A. ITT.  Thomvson, director of the Bank of T'arina, 
arid ally person concerning the alleged note of A. I\-. Thompson claimed 
to h a r e  been gil-en to the Curnberlarid Railway and Pone r  Company?" 
Objection by the plaintiff; sustailird, and defendant escepted. This m r  
the nineteenth exception. 

The  defendant then asked, "State if you know nhether or not the 
plaintiff, Bank of ITarina, claimed to  hold the note of -1. W. Thompson 
acquired by said bank of the Cumberland Railway and Power Comparly, 
the authenticity of which was disputed by Mr.  Thompson." Objection 
by plaintiff; sustained, and defendant excepted. This mas the twentieth 
exception. The  defendant proposed to show by this witness that  it did. 

Question: "State if you know whether or not the Bank of Ta r ina  
surrelidered to X r .  A. IT. Thonlpson a note similar to the one in con- 
trol-ersy, claimed to h a ~ e  been signed by Mr. Thompson arid disputed 
by him." Objection by plaintiff; sustained, and defendant excepted. 
This n a s  thc tm-eilty-first exception. The  defendant proposed to show 
by this inquiry that  the said bank did surrender to A. W. Thompson 
such note. 

The  deferidant also escepteil for refusal to admit divers witnesses to 
testifv that  stock salesnien made to them the same false and fraudulent 
represelltations co~lcerning said Cumberland Rail~i-ay and Power Com- 
pang and its stock in order to procure signature to notes similar to the 
false representatioli made to Shrrron,  and to proye by them further 
that  such representations n-ere false and fraudulent. A11 of these exclu- 
sions of testimony vere  duly excepted to, and assigned as error. 

Thrre  ve re  other exeel~tions, for which rrror is  assigned, but, i n  view 
of the above assignments, it is not necessary to discuss them. 

The case should go back, that this escluded el-idence may be admitted - 

and be passed upon by a jury. 
S e w  trial. 
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STACY, J., dissenting: The  jury returned the  f o l l o ~ i n g  verdict i n  
this case: 

"1. Was the  note sued on secured by fraud of the Cumberland Rail- 
way and Power Company? Answer : 'Ko.' 

"2. Did the defendant endorse the note, as alleged in the complaint? 
Answer : 'Yes.' 

"3. Are the plaintiffs the holder of the note in due course? An- 
swer : 'Yes.' 

"4. w h a t  sum is plaintiff entitled to recover of the defendants? 
Answer: '$2,500, with interest from 18 Sorember ,  1919, less two pay- 
ments of $30, 8 March, 1920, and $150 paid 12 November, 1920.' )' 

I t  will be observed, in the first place, that the allegation of fraud has 
been negatived by the jury's answer to the first issue. I n  the  face of 
this finding, I do not think the  proposed excluded 2vidence of the 
defendant, bearing only upon the third issue, meets the test as laid down 
in Hollemnn v. Trust Co., 185 N. C., 49:  "To constitute a notice of an 
infirmity in the instrument or defect in the title of the person nego- 
tiating the same, the person to whom it is negotiated must have had 
actual knowledge of the infirmity or defect or knowledge of such facts 
that his action in  taking tlie instrument amounted to  bat3 faith." C. S., 
3037. 
il careful perusal of the entire record leaves me with the impression 

that  the case has been tried in substantial conformity to the law bearing 
on the subject, and, in my  opinion, the rerclict and judgment entered 
below should be upheld. 

STATE r .  JAMES ALLEX. 

(Filed 24 October, 1923.) 

1. Burglary-Definition-Statutes, 
The cornnmr~-law clefinition of burglary iq a capital ?ffenre, i. e ,  the 

breaking into and entering of the "lnan~iol~ or dwelling-house of another 
in the night-time, with an intent to comnlit a felony the*ein, nhetlier the 
intent nns esecuted after the hnrglnrious act or not, llas been chanced 
by our statute (C .  S., sec. 4232) dividing the crime into two degrees, first 
and second, nit11 certain designated differcwes betweell them. nit11 dif- 
ferent punishxnent prescribed for each. 

2. Same-Degree of Burglary. 
Under the prorisions of C. S., see. 42X2, burglary as a capital offense 

is when tlie dwelling-house so entered is actually occupied a t  the time 
of the burglarious entry as a sleeping apartment, and the lesser offense 
is where the almrtment is not then actually so occupied. 
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3. Sam-Instructions. 
I n  order for a n  indictment to sustain a verdict of guilty of Burglary 

in the first degree, it must not only charge the burglarious entry with 
the intent a t  the time, but must also charge the felony intended to be 
committed with sufficient definiteness, though the actual commisqion of 
the intended felony is not neceisary to he charged or proven, or that  i t  
was committed a t  all. 

4. Criminal Law-Rape-Intent. 
By our statute. C. S., see. 4204, rape is the ravishing and carnally 

knowing any female of tlle age of twelve or older by force and against 
her \\ill, and for conviction of a burglarious entry into a dnelling, pres- 
ently occupied by a female as  a sleeping apartment. with intent to commit 
rape upon her person, i t  is necessary to charge in the indictment, and 
support i t  nit11 evidence, that  a t  the time of the entry into the d\\elling 
the prisoner had this qyecific intent, nhetller he accoml~lishecl his pur- 
pose, notnithstanding any resistance on her part,  or not. 

5. Sam-Instructions. 
Where there is evidence of a burglariouq entry into a dwelling-house 

sufficient to convict of the capital offense. and also of the lesser offense, 
i t  is reversible error for the trial judge to refuse or  neglect to charge 
the different elements of law relating to each of the separate offenses, 
though a verdict of guilty of the lesser offense might have been rendered, 
and this error is not cured under a general verdict of guilty of the greater 
offense. 

6. Same. 
Where a burglarious breaking into a dwelling-house has been charged 

in the hill of indictment, and the eridence tends only to establish the 
capital felony. an  instruction to the jury that they might return a verdict 
of guilty in either degree is erroneous. 

7. Burglary-Intent-Evidence-Drunkenness. 
While roluntary drunkenness may not excuse in law the commiwion 

of the crime of burqlary in the first degree, it is competent to chow that 
tlle mind of the prisoner a t  the time of the offenqe charged was so under 
the influence of liquor fhat  he could not ha re  had the intent nece%iry 
to constitute the crime. 

8. Burglars-RapcEvidence-Verdict. 
Under the charge of the burglarious entry of a d\\elling, e t c ,  with 

intent to commit rape upon a female sleeping therein, and the support- 
ing evidence: Hcld, in this case the judge should have charged the jury, 
according to their findinqs of fact. to render one of the fire verdicts: 
(1) guilty of burglary in the first decree: ( 2 )  guilty of an  attempt to 
commit burglary in the first desree; ( 3 )  guilty of nonburglarioui 1)reak- 
ing into and entering a dwelling-house of another with the intent to 
commit a felony or other infamous crime therein: ( 4 )  suilty of an  
attempt to commit the said last offense, or ( 6 )  not guilty. 

CLARK, C. J.. dissenting. 

APPEAL by defendant from Cranmer, J., at I I a y  Term, 1923, of 
FRAKKLIK. 
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Criminal prosecution, tried upon a indictment charging the defendant 
with burglary in the first degree. The initial count in the bill is as 
follows : 

"That James Allen, late of the county of Franklin, or, the 13th day of 
April, in the year of our Lord 1923, with force and arnis, at  and ill the 
county aforesaid, feloniously and burglarionsly, did break and enter, on 
or about the hour of 12 in the night of the said day, the dwelling-house 
of one A. B. Allen, there situate, and then and there actually occupied 
by the said A. B. Allen, his wife and family, with the felonious intent, 
he, the said James Allen, to forcibly and \iolently ravish and carnally 
know Mrs. A. B. Allen, a female occupyil~g and sleeping in said dwell- 
ing-house at the time, without her consent and against her will, against 
the form of the statute in such case made and provided, and against the 
peace and dignity of the State." 

There is also a second count in the bill, charging a felonious and bur- 
glarious breaking and entering of the occupied dwelling-house of A. B. 
Allen, in  the night-time, with intent to commit the crime of larceny 
therein, but the case was not tried upon this count. 

There is evidence on the record tending to show that the defendant 
entered the dwelling-house of A. B. Allen, in  the town of Louisburg, 
some time after 11 o'clock on the night of 13 Spril ,  1923, by raising a 
window in one of the rooms and putting a stick of wood under i t  to hold 
it up. After entering the house, and some time duriiig the night, the 
defendant crawled under the bed in  which Nr .  and .Mrs. Allen were 
sleeping, and thereafter the following happened, according to the testi- 
mony of Mrs. Allen : 

"I was awakened that night, but I do not know at just what time. 
The first thing that awoke me was an ice-cold hand, and I almost jumped 
off the bed. The hand went back when I jumped, and in about a minute 
the hand came back again. That time ii dawned or, me it was not 
Mr. Allen. I was lying flat on my back, with my left hand under my 
head and my right hand down by my side. I reached out with my 
right hand and found that Mr. Allen's hand was warm. While I was 
reaching out for Mr. Allen, the hand came up the third time. I tried 
to whisper to my husband, fearing we would all be butchered. The ice- 
cold hand was under the bed-corering and touched my flesh, above my 
knee, three times, to my knowledge." 

The defendant was convicted of burglary in the first degree and sen- 
tenced to death. H e  is a colored boy, 18 or 19 years of age. He  testified 
that he was in a drunken condition during the night in question and 
did not know what he was doing. H e  entered a plea of not guilty to 
the charge. 
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The defendant requested the court to charge the jury that, before he 
could be conrictecl of burglary in the first degree on the initial count in 
the bill, it would be necessary for the State to show an intent on his part 
to accomplish his purpose, notwithstanding any resistance made by 
Nrs. Allen. This was refused, the court stating that an intent generally 
to commit a felony was sufficient. Defendant excepted. 

Froin the verdict and judgment rendered, the defendant appealed, 
assigning errors. 

Attorney-General .Jlaming and Assistant Attorney-General J a s h  for 
fhe State. 

11'. H .  Yurborough, E. II.  lllalone, W .  Y .  Bickett, and ,J. E.  Malone, 
Jr., for defendant. 

STACY, J., after stating the case: Burglary, at common law, was the 
breaking and entering of the "mansion-house," or the dwelling-house, of 
another, in the night-time, with intent to commit a felony therein, 
whether such intent were executed or not. 8. v. Langford, 12 N .  C., 
253; 8. v. Willis, 52 N. C., 190; 4 R. C. L., 415; 9 C.  J., 1009. I t  was 
among the few cases, if not the only one, where crime in the highest 
degree was not dependent upon the execution of the felonious intent. 
The purpose of the law was to protect the habitation of men, where 
they repose and sleep, from meditated harm. And such was the law of 
burglary in  this State until the passage of the act of 1889, now C. S., 
4232, by which the crime was divided into two degrees, first and second, 
with certain designated differences between the two, and with different 
punishments prescribed therefor. S. v. Foster, 129 N. C., 704; C. S., 
4233. Now, under our statute, the first degree is where the crime is 
committed '(in a dwelling-house, or in a room used as a sleeping apart- 
ment in any building, and any person is in the actual occupatiol~ of any 
part of said dwelling-house or sleeping apartment at the time of the 
commission of such crime, it shall be burglary in the first degree." 
Second: "If such crime be committed in a dwelling-house or sleeping 
apartment not actually occupied by any one at the time of the commis- 
sion of the crime, or if it be committed in any house within the curtilage 
of a dwelling-house or in any building not a dwelling-house, but in  
which is a room used as a sleeping apartment and not actually occupied 
as such at the time of the commission of the crime, it shall be burglary 
in the second degree." 

u 

But it is not enough in an indictment for burglary to charge generally 
an intent to commit "a felony" in the dwelling-house of another. The 
p~r t i cu la r  felony which it is alleged the accused intended to commit 
must be specified. People v. Selson, 58 Cal., 104; Portwood v. State, 
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29 Tex., 47;  8. v. Doran,  99 XP., 329. The  felony iutended, hoivever, 
need not be set out as fully and specifically as would he required in an  
indictment for the actual conlnlission of said felony, where the State is 
relying only upon the charge of burglary. I t  is ordinarily sufficient to 
state the intended offense generally, as by :dlegiiig a n  illtent to steal the 
goods and chattels of another then being in said dwelling-house, or to 
commit therein the crime of larceny, rape. or arson. 5. v. S f a t o n ,  133 
S. C., 643; S .  v. Ellsworth,  130 S. C'., 690; 8. v. I'yfzss, 95 S. C., 705; 
S. v. Chris tmas ,  101 S. C., 7 5 5 .  But  i t  is  necessary, in order that  the  
charge may be certain, to state the particular felony r l i ich  it is claimed 
the accused intended to commit. S ,  zs. Burhatzan, 75 Xiss., 349; S. v.  
Celestin, 138 La., 407. 

The  actual commission of tlle intended l'elony, howeyer, is not essen- 
tial to the crime of burglary. S. .c. Beal ,  3;' Ohio St . ,  105; 41 Am. Rep., 
490. This is completed or consummated Ily the breaking and entering 
of the dwelling-house of another, in tlie night-time, with the immediate, 
requisite intent then and there to commit a designatetl felony therein, 
though, after entering the house, tlie accused may forsake his inteiit to 
commit the felony, through fear or because he  is resisted. 8. v. X c -  
Daniel,  60 X. C., 245; Tl'awen 21. Sta te ,  103 Ark., 163. Indeed, bur- 
glary in the first degree, under our statute, consists of tlle intent, which 
must be executed, of breaking and entering the p r m n t l y  occupied 
dwelling-house or sleeping apartment of another, in tlie night-time, with 
the further concurrent intent, which niav be executed (or not, then and 
there to commit therein some crime xhicll is in lniv a frlony. ' This  par-  
ticular, or ulterior, intent to commit therein some designated felony, as 
aforesaid, must be proved, i n  addition to the more general one, in order 
t o  make out the offense. S. v. X e c h e .  42 La.  Ann.. 273: 7 So.. 573. The  
crucial question in regard to the ulterior intent, in ail indictment for 
burglary, i s :  What  was the prisoner's intent a t  the time of the breaking 
and ent ry?  The  offense against the habitation is complete when the 
burglarious breaking and entering of the dwelling-hcuse or sleeping 
apartment of another, i n  the night-time, is effected c r  accomplished, 
with the intent to commit a feloiiy tlierein, though that  intent may be 
subsequently abandoned and the intended felony is not committed. Con- 
ners  v. S t a t e .  45 K. J .  L.. 340. Hence i t  is no defense to an  indictmrnt 
for burglary that  the ulterior felonious intent was abaldoned after tlie 
breaking and entry. S. v. Boon,  35 N. C., %4. 

Three elements, a t  common law, mere necessary to conr;titute the crime 
of rape, to wit, carnal knovledge, force, and the commjssion of the act 
without the consent or against the will of the ravished. S. v. Jim. 1 2  
N. C., 142; 22 R. C. L., 1172. E y  our statute, C. S., 4204, rape is 
defined as the "ravishing and carnally knowing any  feinale of the age 
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of 12 years or more by force and against her will," with the further 
statement as to what constitutes rape when the female is under that age. 
S. v. X n r s h ,  132 K. C., 1000. So, under the charge of a felorl io~~s arid 
burglarious breaking and entering of the presently occupied dwelling- 
house or sleeping apartment of another, in the night-time, with intent to 
commit tlie crime of rape upon the person of any female therein, it is 
necessary, before tlie prisoner can be coiiricted of burglary in the first 
degree, to show the requisite, specific intent on his part, at tlle time of 
the breaking and entry, of gratifying his passions 011 tlie person of the 
woman, and that he intended to do so, at  all events, iiotwithstanding 
any resistance on her part. S .  P .  X n s s e y ,  56 N .  C., 655. This must 
have been his intent at  the time of the breaking and entry, in order to 
constitute the capital offense of burglary in the first degree, with which 
he is charged, but it is not ileces.ary that such iiiteut should be executed 
or carried out. 9 C. J., 1032. See T'icXery 1 1 .  S f a t e ,  Ann. Cas., 1913, 
C., 514, where a full and satisfactory note corering tlie mllole subject 
will be found. 

The general as well as the specific intent with which the prisoner 
entered tlle dwelling-house, or sleeping apartment, of another may be 
proved by circumstances, or inferred by the jury from tlie facts in 
evidence. People  2%. Tf ' in fers ,  93 Cal., 377; Corn. v. S h e d d ,  140 Mass., 
431; S. v. Peables,  175 Mo., 47.5. 

Whether the ulterior crinlinal intent existed in  the mind of the per- 
son accused, at  the time of the alleged -riminal act, must of necessity be 
i ~ ~ f e r r e d  and found from other facts. which in their nature are the sub- 
ject of specific proof. I t  must ordinarily be left to the jury to deter- 
mine, from all the facts and circumstances, whether or not the ulterior 
criininal intent existed at  the time of tlie breaking and entry. I n  some 
cases tlie inference will be irresistible. while in  others it mav-be a matter 
of great difficultv to determine ~ l i e t h e r  or not the accused committed - 
the act charged with the requisite criminal purpose. XcCour t  z7. People ,  
64 N. Y., 553. 

Applying the above test to the facts of the instant case, we think the 
prisoner was entitled to the charge as requested, and that the court erred 
in declining to g i re  it. 8. 2.. TT'zlliams, 130 Iowa, 36; 94 hT. W., 255.' 

,\gain, it is a well-recognized rule of practice with us that where one 
is ii~dicted for a crime, and under the same bill i t  is permissible to con- 
14ct him of "a less degree of the same crime, or of an  attempt to com- 
mit the crime so charged, or of an  attempt to commit a less degree of 
the same crime" (C. S., 4640), and there is evidence tending to support 
a milder verdict, the prisoner is entitled to hare the different views pre- 
sented to the jury, under a proper charge, and an  error in  this respect is 
not cured by a verdict convicting the prisoner of the crime as charged 
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in the bill of indictment, for i n  such case it cannot be known whether 
the jury would have convicted of a less degree or of an attempt if the 
different views, arising upon the evidence, had been correctly presented 
to them by the tr ial  court. S. .L.. 1T'illianzs, 185 S. C., 68.5, and cases 
there cited. 

The  number of verdicts which the jury rnay render on an  indictment 
for burglary in the first degree, u ~ i d e r  our present procedure, must be 
determi~ied bv the eridence and the manner in which the bill of indict- 
mcnt is drawn. There are three recognized ways in which the bill may 
be dranl i  with respect to the intencled felony: (1)  13y charging the 
breaking and entry to be with intent to commit a designated felony; 
(2 )  by charging the breaking and entry, and a designated felony actu- 
ally committed; and (3)  by charging the breaking and entry, with intent 
to commit a designated felony, arid also charging the avtual commission 
of said felony. 8. c. Johnston, 119 K, C., 697, and aut iorities cited. 

Under the last form just mentioned, the  prisoner may be coiivicted of 
burglary in the first degree, or of burglary in the second degree, depend- 
ing on whether or not the dwelling-house was actually occupied a t  the 
time, or of an  attempt to commit either of' said offensw, or he may be 
coliricted of a nonburglarious breaking and entering of the  dwelling- 
house of another, under C. s . ,  4235, or of an  attempt to commit said 
offense, though the  State may fai l  to prore the comn~ission of the felony 
as charged. S. v. Fleming, 107 S. C., 905; S. c. S13ear, 164 S. C., 
432. On the other hand, the defendant may be convicted of the desig- 
nated felony as charged, "or of a less degree of the  same crime, or of an  
attempt to  commit the crime so charged, or of a n  atteinpt to commit a 
less degree of the same crime," though the Sta te  may fail to prove the 
burglary. Archbold's Cr. P r .  & PI., 1076 and 1108; 3. v. Jordan, 75 
S. C., 27;  8. v. Allen, 11 N. C., 356; S. v. Grisham, 2 S. C., 13. 

But  under the present bill of indictment the prisoner is not charged 
with the actual commission of a felony in  the dwelling-house of A. B. 
Allen, and there is no evidence tencling to show that  the crime might 
have been committed under circumstances which vould make it bur- 
glary in the second degree, unless the jury disbelieves the evidence 
relating to occupancy. S .  c. Alston, 113 N .  C., 666. A11 the evidence 
tends to show that  said dwelling-house was actually occupied a t  the time 
of the alleged offense. Vnder these circumstances, according to our 
previous decisions, an  instruction that  ('the jury may render a verdict 
(of burglary) in the second degree if they deem it proper to do so" 
(C. S., 4641) would be erroneous, though a verdict of burglary in the 
second degree, being favorable to the prisoner, would be permitted to 
stand. S. 2'. Johnsfon, 119 K. C., 883; 5'. c .  Fleming, supra; S .  v. Al- 
s ton,  supra. See, also, 6'. c ,  Alerclnder, 56 No., 131. 
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The evidence offered by the prisoner is to the effect that he was in a 
drunken condition during the night in question, and did not know where 
he was or what he was doing. Voluntary drunkenness, of course, fur- 
nishes no excuse for crimes committed under its influence. But this 
evidence mas competent as bearing upon the alleged felonious intent. 
S. v. English, 164 N. C., 498. "Although drunkenness, in point of law, 
constitutes no excuse or justification for crime, still, when the nature 
and essence of a crime is made, by law, to depend upon the peculiar 
state and condition of the criminal's mind at the time, and with refer- 
ence to the act done, drunkenness, as a matter of fact, affecting such 
state and condition of the mind, is a proper subject for consideration 
and inquiry by the jury. The question in such a .case is, What is the 
mental status? . . . To regard the fact of intoxication as meriting 
consideration in such a case is not to hold that drunkenness will excuse 
crime, but to inquire whether the very crime which the law defines and 
punishes has, in point of fact, been committed." Reese, J., in Swan T .  

The State, 4 Hump., 136; 23 Tenn., 99; S.  v. Murphy, 157 N. C., 614. 
Without the ulterior felonious intent, as already suggested, the crime 

of burglary, as charged, would not be complete; and if the prisoner, 
without any prior criminal intent, mere so drunk at the time as not to 
know where he was or what he was doing, and had no intention of com- 
mitting a felony in the dwelling-house, as alleged, whatever his offense, 
he would not be guilty of burglary in the first degree, because of the 
absence of an essential ingredient of the crime. S.  v. Bell, 29 Iowa, 316. 

Hence, it follows that, under the present bill of indictment and the 
evidence now of record, the jury should be instructed that one of five 
verdicts may be rendered by them, depending, of course, upon how they 
find the facts to be: (1)  Guilty of burglary in the first degree; (2)  
guilty of an attempt to commit burglary in the first degree; ( 3 )  guilty 
of a nonburglarious breaking and entering of the dwelling-house of 
another, with intent to commit a felony or other infamous crime therein; 
(4) guilty of an attempt to commit the said last-named offense; or ( 5 )  
not guilty. See S .  v. Spear, 164 N.  C., 452, and 8. v. Nerrick,  171 
N. C., 788. 

The prisoner is entitled to a new trial; and it is so ordered. 
New trial. 

CLARK, C. J., dissenting: The prisoner, a negro, 18 or 19 years old, is 
charged with burglary, in breaking into the dwelling-house of one A. B. 
Allen, in the night-time, occupied at the time by himself and family, 
with the felonious intent to ravish his wife, then and there sleeping in 
said dwelling-house, etc. The evidence for the State shox~s that the 
defendant entered said dwelling-house some time after 11 o'clock on the 
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night of 13 April, 1923, by raising a window in one of the rooms and 
putting a stick of wood under it to hold it up, and after entering the 
house, and some time during the  night, he crawled under the bed in 
which Mrs. Allen was sleeping, and thereafter the following happened, 
according to her testimony: "I was awakened that  night, but I do not 
know just what time. The  first thing that woke me was a n  ice-cold 
hand, and I almost jumped off the bed. The hand went back when I 
jumped, and in  about a minute the hand came back. Tha t  time it 
dawned on me i t  was not Mr. Allen. I was lying flat on my back, with 
my left hand under my head and my right hand down by my side. I 
reached out with my right hand and found that X r .  Allen's hand mas 
warm. While I was. reaching out for Mr.  Allen the hand came u p  the  
third time. I tried to whisper to my husband, fearing we would all be 
butchered. The ice-cold hand was under the bed-clothes and touched 
my flesh, above my knee, three times, to my knowledge." The jury con- 
victed the prisoner of burglary in  the first degree. 

The prisoner testified that  he was in a drunken condition on the night 
in question and did not know what he  was doing. I f  this were a valid 
precedent, as a defense, it would leare our women unprotected in their 
hoines at  night, at  the mercy of any brute who will testify, or eren 
prove, that  he  was partially intoxicated. H e  could not have been 
wholly so, for the evidence is that he eniered a window by putting a 
stick,thereunder to hold it. Besides, there was no pra jer  and no assign- 
ment of error upon the ground that  the prisoner was drunk. 

The prayer, on the refusal of which the prisoner rests his defense, was 
that  the court should "charge the jury that, before he could be convicted 
of burglary in the first degree on the initial count of the bill, it  would 
be necessary for the State to show an in t~mt  011 his part to accomplish 
his purpose, notwithstanding any resistance made by Yrs .  Allen." This 
was refused, the court statiug that  "an intent generally to commit the 
felony was sufficient." This mas correct, upon all the precedents. There 
is no case, i t  is believed, on record that the charge thuii prayed has ever 
been held necessary for any indictment for burglarev with intent to 
ravish. The only case that has been cited to sustain thi? prayer for such 
charge is S.  e. ~lfassey, 86 S. C., 658, but that ~ v a s  not a charge of bur- 
glary, but of an assault with intent to commit rape. The charge here 
is not burglary with "atte7npfW to commit rape, but of burglary with an  
intent to do so. That is a charge with a simple intel~t ,  and upon this 
evidence the  jury found, and it would have been difficu t for them, upon 
the uncontradicted testimony, to have foulid otherwise if they believed 
the evidence, than that the negro, entering burglariously, concealed 
himself under a ~vh i t e  woman's bed, did not have the intent to commit 
that crime. 
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Indeed, there is no substantial denial of the facts charged and proven 
as above by the State. I t  was not necessary that the bill should charge 
that the rape was accomplished. Indeed, if the facts satisfy the jury 
that he entered, as charged, with the intent to commit rape, it would 
not be a defense that he had abandoned such intent after entering. 
Wherefore is it necessary to charge and prove that he intended to "per- 
sist in his intent, in spite of any opposition"? 

There is nothing in the nature of this crime that makes it desirable 
or advisable for the court to create and engraft a new technicality as a 
defense against the conviction upon the facts of this case. There is no 
evidence that the prisoner knew that the husband was in the room. This 
mag account for the boldness or rashness of his attempt. He  certainly 
did not expect to be arrested. H e  entered the house burglariously, and 
the evidence was sufficient to show the jury, if they believed it, that the 
entrance was made with the intent charged. The jury has so found. 

The burglary was committed by entering the dwelling-house of another 
in the night-time with intent-not with the attempt-to ravish, and 
there is no evidence tending to show any lesser degree of offense which 
would have justified the jury in finding the prisoner guilty of a lesser 
offense. 

This is not an indictment for an attempt to commit burglary, nor for 
an attempt to commit rape, but is an indictment, in the approved form, 
for the crime of burglary, alleging as an ingredient an intent to commit 
rape. The precedents require no more to be charged, and the evidence 
was sufficient, if believed, to justify the jury in finding such verdict. I t  
was not necessary to charge or prove a greater degree than intent to 
commit rape, and there is no evidence in this record which required the 
judge to submit to the jury any lesser offense than that charged. I f  the 
testimony was true, the prisoner entered the house burglariously with 
the intent to commit the crime charged, and there is no evidence of any 
lesser offense to be submitted to the jury. 

The prisoner assigned as error the exclusion of the answer of the 
witness Beasley to the following question : "Do you know James Allen's 
mental condition on the day in question, and had you observed him 
before then?" The State objected. The witness said he had only ob- 
served him one time. The counsel for defendant proposed to prove by 
witness that the defendant was not of arerage intelligence, and on the 
day of this occurrence refused to take pay for three or four hours work, 
and that he did not consider hini of average mental capacity. The 
exclusion of the answer to this question mas correct. S. v. Journegan, 
183 N. C., 700. This was the first exception, and the second assignment 
was to the exclusion of the question xhether the prisoner's father and 
grandfather were not the same man. 
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The prisoner also objected that, upon inquiry of the jury, the court 
instructed them that they could not find the prisoner guilty of burglary 
in the second degree. This was correct. S. L!. Johnston,, 119 N .  C., 883, 
citing S. v. Alsfon,  113 N.  C., 666. 

There was no error as to the judge's statement in the charge of the 
jury, in the presence of counsel, that there was no corltention as to the 
number of persons in the house at  the time, nor as to the offense being 
committed in the night-time, nor was it error not to define the crime of 
larceny, an intent to commit which was charged in the second count, for 
the prisoner was tried and convicted on the first count, 

J. G.  LAYTON v. E. J. GODWIN. 

(filed 24 October, 1923.) 

Appeal and Error-Burden to Show Error-Record--Omissions--Statute 
of Frauds--Statutes-Certiorari-Motions. 

The appellant must show error on appeal; and where he relies upon the 
insufficiency of letters from the grantor of lands to meet the requirements 
of the statute of frauds (C. S., see. 088), the contents of these letters must 
be made by him to appear in the record on appeal; and the fact that he 
noted on his case served that the Superior Court clerk, "here copy" the 
letters, does not legally excuse their omission. In this case a motion for 
certiorari to correct the record, if it had been made would have been 
denied. C. S., see. 630. 

APPEAL by defendant from Devin, J., at March Term, 1923, of Cvsr- 
BERLAXD. 

Civil action, to recover damages for breach of contract, alleged to have 
been made in connection with the sale of certain lands at public auction. 

Verdict and judgment in favor of plaintiff. Defendant appealed. 

Charles G. Rose and Godwin & Williams for plaint, 'f .  
H .  L. Godwin and Cliford & Townsend for defendant. 

STACY, J. Plaintiff brings this suit to recover of rhe defendant the 
purchase price of certain lands, alleged to hare been sold at public auc- 
tion, and at  which sale the defendant became the last and highest bidder. 
Recovery is resisted upon the ground that the contract is not in writing. 
The court below was of opinion that certain letters;, written by the 
defendant and in evidence on the trial, mere sufficient to meet the re- 
quirements of the statute (C. S., 988), which provides: "A11 contracts 
to sell or convey any lands, . . . or any interest in or concerning 
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them, . . . shall be void unless said contract, or some memorandum 
or note thereof, be put  in writing and signed by the par ty  to be charged 
therewith, or  by some other person by him thereto lawfully author- 
ized." See Hall v. ~Wisenheimer. 137 N. C.. 183. 

T h e  only question presented for our consideration is the correctness 
of his Honor's ruling in regard to the sufficiency of the writings signed 
by the defendant. These letters do riot appear in the statement of case 
on appeal. Hence we cannot say the ruling n a s  erroneous. The pre- 
sumption is  otherwise. The  burden is on the appellant to show error, 
and none has been made to appear. I n  re Ross, 182 N .  C., 477. See, 
also, 1 Michie Digest, 695, and cases there cited, under title "Burden of 
Showing Error." 

When the appellant served his statement of case on appeal, instead of 
setting out the letters which he deemed material, he  simply directed, 
"Here clerk will copy such letters of the defendant as were introduced 
in evidence by the plaintiff as  the plaintiff may indicate." The plaintiff 
serred no countercase or exceptions, and made no indication to the clerk 
as to what letters should be copied. Hence none have been incorporated 
in the  transcript. The  statement of case as served by the appellant was 
incomplete, and the plaintiff, instead of supplying the defect, has moved 
to dismiss the  appeal, which he has a right to do. Sloan v. Assurance 
Society, 169 N .  C., 257; C. S., 643. N o  motion was made here for a 
c~rtiorari to correct the record; and, indeed, it mould seem that  appel- 
lant  has no meritorious ground upon which to base such a motion. 
C. S., 630. 

Appeal dismissed. 

CAROLISA POKER COMPANY v. MARTHA H. HATWOOD ET AL. 

(Filed 24 October, 1923.) 

1. Estate-Remainders. 
An estate in remainder is an estate limited to take effect in possession 

immediately after the expiration of a prior estate created a t  the same 
time and by the same instrunlent. 

3. Same--Contingent Remainders--Vested Interests - Statutes - Chari- 
table Interwts. 

Ul~on an estate to \T. during his life, and a t  his tleath to his eldest son, 
not then in em?,  with residuary clause to testator's children : upo11 the 
hal~pening of the contingency of the birth to IT\'. of a son : Held, the son 
takes upon his birth a yestet1 interest, not drpentling upon his living 
longer than his father, and nllon the falling-in of the life estate it de- 
scends, under our present canons of tlcscent, to his nest of kin, and does 
not fall within the residunry clnuse. C. S., sec. 1631: rule 1 2 ;  nlso rules 
1, 4, 5. 
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3. Wills-Interpretations-Interest-Rules of Construction. 
A contrary intent of the testator will not be presumed which is a t  

variance with the obvious meaning of the language 1113 has used in his 
will, construed in accordance with the established canons of construction. 

CIVIL ACTIOS, heard by Daniels, J. ,  at  IAugust Term, 1923, of CHAT- 
H A M .  

A jury tr ial  mas waived, and the facts and the law were submitted to, 
and passed upon by, the court. 

T h e  plaintiff alleges that  i t  is the sole owner of the land in contro- 
versy, and the  defendants make denial and allege that  they should be let 
into possession as tenants in common with the plaintiff. T h e  purpose 
of the action is  to remove a cloud from the plaintiff's alleged title. 

The  facts a re  as follows: 
1. That  William Boylan, late of Wake County, died in said county 

on 16 July,  1861, seized and possessed of a large estaie, including the 
lands described in the complaint. 

2. That  the said William Boylan, on 18  June,  1858, made and 
published his last will and testament, which thereafter, ensuing the 
death of the said William Boylan, was, a t  the November Term, 1861, of 
the Court of Pleas and Quarter Sessions of Wake County, duly admitted 
to probate and record in said county, and was duly recorded in  said 
county, i n  Book 32, pages 78 to 85, inclusive; and said will was there- 
after certified to and recorded upon the will records of the county of 
Chatham, in Book H, a t  page 472-8; that  no caveat has ever been filed 
to said will; tha t  said will shall be treated as if i t  were set out i n  this 
statement in full, but for brevity i t  will not be copied herein. The  parts 
considered as material and vital to this controversy are the following 
items, to wit : 

"Thirdly-I give, devise and bequeath to my son, J o h n  H. Boylan, for  
and during his natural  life, my  Cape Fea r  plantation, i n  the county of 
Chatham, and all of the negro slaves on the said plantation a t  the date 
of this will. I f  my  said son, John,  shall marry  and shall have any law- 
fully begotten child or children, or the issue of such, living a t  his death, 
then I give, devise and bequeath the said plantation and negroes to such 
child or children; but if he shall die, leaving no such child or children, 
nor the issue of such, then living, then I give the said plantation and 
negroes to m y  grandson, William (son of William M. Boylan), during 
his natural  life, and a t  his death to  his eldest son." 

"Twentieth-All the residue of my  property, whether real or per- 
sonal, and wherever situate, not herein disposed of, I give, devise and 
bequeath to my children, to be equally di.iideil between them." 
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3. That  Johii H. Boylan (son of testator) entered into the possession 
of the lands mentioned in the third paragraph of said mill, which are  
the lands in controversy ill this action, soon after the death of the testa- 
tor, and reniained in  possession thereof h i 1  his death, i n  December, 
1870; that  said J o h n  H. Boylan never married, and died, leaving no 
issue surviving him. 

4. That  upon the death of the said John  11. Boylan, William Boylan 
(son of Ri l l ia in  31. Boylan and grandson of testator) entered into the 
possessioii of the land in controversy, under and by virtue of said third 
paragraph of said mill hereinbefore set out. 

5. That  the  said William Boyla11 intermarried with Miss Placide 
Englehard, and there were born to said marriage two children. The  
first was William James  Boylan, who was born 30 July,  1886, and 
who was the oldest and only son of the said William Boylati. The  
other child x7as Miss Josephine Boylan, who afterwards iiitermarried 
with Ellsworth H. r a i l  Pa t ten;  that  the said mTilliam James Boylan 
predeceased his father and died unmarried and without issue on 14 July,  
1906, leaving surviving him his said sister, Josephine Boylan (after- 
wards Josephine Boylaii Van Pat ten) .  

6. Tha t  after attaining the age of twenty-one, the said Josephine 
Boylan (afterwards Josephine Boylan Van Pat ten)  executed to her 
father, William Boylan, a deed, conveying her interest in said land:  
that said deed was duly delivered, and recorded in the office of the regis- 
ter of deeds for Chatham County, North Carolina, on 22 Norember, 
1912, in Book "FB," pages 25-26; that  at the time of the execution and 
delivery of the  said deed the said William Boylan was in possession of 
said land by virtue of the devise to him in  the  said third paragraph of 
said will hereinbefore set out, and continued i11 the  possession of said 
land, as ~ve l l  before the execution of the said deed from the said 
Josephine Boylan as after, until his death. 

7 .  That  TVillianl Boylan (grandson of testator) retained possession of 
the land in  controversy until his death. H e  died intestate in Wake 
Couiity, North Carolilia, on or about 6 February, 1915, arid he left 
surriving him, and as his only heir a t  law, his daughter, Josephiiie 
Boplail Tal i  Pa t ten;  and his estate wac, duly settled in the probate court 
of Wake Coul~ty.  
S. That  Josephine Boylan intermarried with Ellsworth H. Van Pa t -  

ten, and there x a s  born to that  marriage only one child, Ellsworth H. 
Van Patten,  J r . ;  that  said Josephine Boyla11 TTan Pat ten  died on or 
about 21  October, 1919, learing her sur\-iving her only son and heir 
a t  l a v ,  ElIs\vorth H. Van P ~ t t e i i ,  J r . ,  and her husband, Ellsworth H. 
T a n  Patten.  
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9. That after the death of William Boylan (grandson of testator), in 
the year 1915, Mrs. Josephine Boylan Van Patten, during her lifetime, 
and her husband and child after her death in 1919, were in the open, 
notorious, adverse and peaceafle possession of the land!l described in the 
complaint, and exercised upon said land the usual acts of don~inion and 
ownership. 

10. That during the early part of the year 1923, by proper and regu- 
lar deeds of conveyance, all of the interest of Ellswort'i H. Van Patten 
and Ellsworth H. Van Patten, Jr., in the lands desciibed in the com- 
plaint were conveyed to the plaintiff; and the plaintiff now owns all the 
title in and to said lands which the said Ellsworth H. Van Patten and 
Ellsworth H. Van Patten, Jr., owned prior to 1 January, 1923. 

11. That the defendants and the aforementioned grantors of the 
plaintiff are the only persons who, in any event, would now be entitled 
to take under the residuary clause (the twentieth item) of the will of 
said William Boylan, above set out;  and they would take thereunder, if 
at all, the following shares or interests, respectively, that is to say, the 
grantors of the plaintiff, the said Ellswortli H. Van Patten, Jr., and his 
father would together take an undivided one-eighth in1;erest in the land 
in controversy. The defendants, Martha H. Haywood, Elsie B. Hay- 
wood, Katherine H. Baker, Mary Snow Baskerville, Adelaide Snow 
Boylston, and William Boylan Snow, would each take an undivided 
one-twenty-fourth interest therein; the defendants, William M. Boylan, 
Rufus T. Boylan, Mary Kinsey Boylan Thompson, and Katherine B. 
Caperton, would each take an undivided one-fortieth interest therein; 
and the remaining defendants who are the descendants of Jennie Boylan 
Green, the only child of the testator by hi3 second ma]-riage, would col- 
lectively take an undivided onehalf interest therein; and it is hereby 
stipulated that the attorney for said defendants may, at any time before 
the hearing, make specification in  writing of the seveieal shares of said 
onehalf interest which said defendants would take, res,pectively. 

His  Honor rendered judgment, decla~ing the p l a i n t 3  to be the owner 
in fee simple of the land described in the complaint and in controuersy, 
and that the defendants are not the owners of said land or any part 
thereof, and have no interest or claim therein. Whewupon the defend- 
ants excepted and appealed. 

Pou, Bailey & Pou and W .  L. Currie for plaintif. 
Long & Bell f o ~  grantors of plaintif. 
Carte?, Shuford d Hnrtshom for t h e  answering defendants, up- 

pellnnts. 

ADAM$, J. I t  seems to be admitted that the controversy depends pri- 
marily upon the third and twentieth items of the wi'll, and that these 

I 
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items must be interpreted in the light of tlie facts. The  appellants 
insist that  the intelprctation of these clauses should be governed by the 
rule of construction ador~ted in 1527 and embodied in section 1737 of 
tlie Consolidated Statutes, and that the only two elements necessary to  
the operation of the statute are  a contingent limitation and the death 
upon which the limitation is made to depend. Excluding the contin- 
gency of John  H. Boylan's marriage and of his leaving surr i r ing  issue, 
the appellants contend that, since a quarter of .a century elapsed between 
the death of the testator and the birth of the "eldest son7, of William 
Boylaii (grandson), the devise created a contingent limitation to a per- 
son not zn essc, and that the estate, upon the death of William Boylan, 
xested in tlie testator's children under the residuary clause (item 20),  
or, to 1-ary the  proposition, that  by virtue of the residuary clause, 
there is a limitation to the testator's children contingent upon thc 
death of William Boyla11 ( the  life tenant) without a son; and that  
the third and twentieth items of the will should be construecl as if 
they read, "I give the said plantation to my grandson, William, during 
his natural  life, and at his death to his  eldest son; but if he should die 
learing no son surriving him, then I give the said plantation to my  
children, to  be equally divided between them." 

On  the other hand, the plaintiff argues that  the  entire controversy 
may easily be determined by applying to the facts a n  established legal 
principle, namely, that  William James Boylan, immediately upon his 
birth, acquired a heritable interest i n  t he  estate, which, under the canons 
of descent, passed upon his death to his sister, Josephine, as his heir 
a t  law. 

I t  will be seen, therefore, that  i n  its ultimate analysis the appeal pre- 
sents this single question: what interest in the land, if any, was ac- 
quired by William James Boylan? R a s  i t  a rested interest or one con- 
tingent upon his surr i r ing  the  life tenant?  I f  it  was vested and descend- 
ible, of course, it  cannot be construed as coming within the residuary 
clause, as contended by the appellants. 

JThat, then, is a rested and what a contingent remainder? An  estate 
in remainder is an  estate limited t o  take effect i n  possession irnrnedi- 
atel? after the expiration of a prior estate created at the same time and 
b r  thc same ilistrmment. 23 R. C. L., 483, see. 5. Discussing the dis- 
tinction between tested and contingent remainders, Fearne says : "In 
short, upon a careful attention to this subject, we shall find that  wher- 
e ~ - e r  the preceding estate is limited, so as to determine on an  event 
which certainly must happen, and the remainder is so limited to a per- 
son i n  esse, and ascertained, that  the  preceding estate may, by any 
means, determine before the expiration of the estate limited in remain- 
der, such remainder is rested. On  the contrary, ~vherever the prece:lirig 
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estate (except in the instances before noticed, as exceptions to the  d e  
scriptions of a contingent remainder) is  linlited, so as to determine only 
on an  erent which is uncertain and may never happen, or  wherever the 
remainder is limited to a person not in esso or not ascertained, or wher- 
ever i t  is limited, so as to require the concurrence of some dubious, 
uncertain evcnt, independent of the determination of the preceding 
estate and duration of tlie estate limited in  remainder, to give i t  a 
capacity of taking effect, then  the remainder is  contingent." . . . "It  
is not the uncertainty of ever taking effect in possession that  makes a 
remainder contingent, for to tliat every remainder for life or in tail is 
and must be liable, as the renlaiiidennan may die, or die without issue 
before the death of the tenant for life. The  present capacity of taking 
effect in possession, if the possession v e r e  to become vacant, and not t he  
certainty that  the uossession will become vacant bl2fore the estate 
l in~i ted  in remainder determines, universally distinguiiilies a vested re- 
mainder from one tliat is contingent. F o r  instance, if there be a lease 
for life to A, remainder to B for life, here tlie remainder to B, although 
i t  may possibly never take effect in possession, because I3 may die before 
A, yet, from the very instant of its limitation, it is capable of taking 
effect in possession if the  gossession were to fall by tlie death of A ;  i t  is. 
therefore, vested in interest, though perhaps the "interest so vestei may 
determine, by B's death, before the possession he  waits for  may become 
vacant." Fearne on Remainders, Vol. I, pp. 216, 217. Blackstone's 
comment is to the same effect: "The remaiider must vest in the grantee 

C L  

during the coiltinuance of the particular estate, or eo instanti that  i t  - 
determines. As, if A tie a tenant for life, ren~ainder  to B in ta i l ;  here 
B's remainder is vested in him a t  the creation of the p a ~ t i c u l a r  estate to  
A for life; or, if A and B be tenallts for their joint lives, remainder to 
the survivor in  fee, here, though during t l i ~ i r  joint lives the remainder 
is ~ e s t e d  in  neither, yet on the death of either of then1 the remainder 
rests instantly in  the survivor; wherefore, both these are good remain- 
ders. But  if an estate be limited to A for life, remainder to the eldest 
so11 of B in tail, and A dies before B hat11 anv son. here the remainder 
will be void, for  it did not rest in anv one duriiig the continuance, nor - 
at  the  determination, of the particular estate; and even supposing that  
B should afterwards have a son, he shall not take by this remainder; 
for, as it did not vest at or before the end of the particular estate, it  
never can w s t  at all, but is gone forever. . . . But  coi~tingent remain- 
ders may be limited to a dubious and uncertain person. As if A be 
tenant for life, with remainder to B's eldest son (then ~ m b o r n )  in tail, 
this is a contingent remainder, for  it is uncertain whether B mill h a r e  a 
son or no ;  but the instant that  a son is born, the remainder is no longer 
contingent, but rested." 2 B1. Com., 16s  ef sey. I n  23 R. C. I,., 499, 
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see. 30, the principle is stated as follows: "So long as there is an  uncer- 
tainty as to tlie person or persons ~ l i o  mil be entitled to enjoy a 
remainder, it  is contingent. I n  other n ords, nliere the person or per- 
sons who will take the reniainder can only he ascertained upon the 
determination of the particular estate, the remainder, until then, is con- 
tingent. F o r  example, if -1 be a tenant for life, with remainder to B's 
eldest son, then unborn, it is u~icertain nllether he will h a r e  a son or 
not. I f  -1 dies before a son is born to B ,  there is no persol: 111  psse to 
take the estate, and the reniaindw is absolutely gone, for the particular 
estate is determined before the resting of tlic remainder. I f  B liaq a so11 
born before A's death, the i~letant  t h r  son is born tlle remainder is no 
longer contingent, but rests in tlle son." 

Guided by the f o r ~ g o i ~ i g  authorities and otlirrs nliicll are not cited, 
v e  are unable to concur in the argumel~t  that  the resting of the rernain- 
d w  Tras dependent on the decease of tlie life tenant during the life of 
the remaindernian. I n  our opinion, the words, "to my  grandson, Wil- 
liam, . . . during his natural  life, and at his death to his eldest son," 
are not susceptible of this interpretation. One of the prerailing rules 
of construction is that  adrerbs of time, or atlrerbial clauses deq~gnating 
time, do not create a contingency in a devise, but rnerely denote tlie time 
x h n 1  tlie er~joynlent of the estate shall coninlence. B I - O I S O ~  r .  K h a r f o n ,  
43 IT. C., SO; R ~ V P S  C. Fr i z z l e ,  ib., 237; UeT7ane T .  Lark ins ,  56 S. C., 
377; El~rsood v .  P l u m m e r ,  78 S. C., 392; I lan- i s  v .  Busse l l ,  12-1 K. C., 
5.5-l-. See cases collected in L. R. A, 1918-E, 109'3. ,iccordingl,v, we 
regard it uiiquestionahlc that  Mrillianl BoyIan (con of William N. Boy- 
lan) ,  by r i r t ue  of the devise in tlie third itcnl of the \rill, immrrliately 
upon t l ~ c  death of John H. Boylan, unmarried and nitllont issue, took 
an  estate in the land for his natural  life, and that  tlie remai~~clcr  nliicli 
x a s  contingent theretofore ( the remainderman liot being 712 P S S C )  became 
veqted in J$Tillian~ James Boylan a t  the nioment of liis birth. For  this 
reason, section 1787 of the Consolitfated Statutes, nhich  pertains to con- 
tingent limitations, is not applicable to tlle facts. I f  William Boylan, 
the life tenant, had died before tlle birth of the renlaindernian, a very 
different question would have arisen, inrolr ing a limitation to become 
effective a t  the time of his death. I t  will be noticed upon examination 
that the decisions cited and relied upon by the appellants relate to quch 
co~ltingent linlitations - not to rested interests - and are  pri~icipnlly 
influenced, if not e n t i d y  col~trolled, hy the p r o r i s i o ~ ~ s  of the statute to 
which we h a r e  just referred. W e  deem it unnecessary, therefore, to 
enter into an  analysis of these decisions and to show nherein the princi- 
ples upon whicll they were rendered may be distinguisl~ed from the 
principle by which we are  controlled in the instant case. 



-- 
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The next question is this : I f  the remainderman, William James Boy- 
lan, acquired a vested interest in the land, did he have such seizin as is 
necessary to make his interest heritable or descendible to his heirs, under 
the canons of descent ? 

I n  Early  v .  Ear ly ,  134 N .  C., 258, Mr.  Justice Wa1k.w remarked that 
the essential principle of the ancient law of inheritance was that the 
stock of descent could not be established evcept by actual seizin of the 
freehold of inheritance, but under the presmt law all that is required to 
constitute a sufficient seizin for the creation of a new stock of inherit- 
ance or sf irpes of descent is that the person from whom the descent is 
claimed should have had, at  the time of the descent zast, some right, 
title or interest in  the inheritance, whether vested in possession or not; 
and, further, that the amendment was made in coi sequence of the 
decision in Lawrence v .  P i t t ,  46 N .  C., 341. The same conclusion was 
reached in Tyndal l  v .  Ty~zda l l ,  ante, 27%. The stalute particularly 
relevant here is C. S., sec. 1654. I t  explicitly provides that when 
any person dies seized of any inheritance or any right thereto or 
entitled to any interest therein, not having devised the same, it shall 
descend under the prescribed rules; and rule 12 provides that every 
person in whom a seizin is required shall be deemed to have been seized 
if he have any right, title or interest in the inhcritmce. See, also, 
rules 1, 4, 5. 

We have not overlooked the argument addressed by the appellants to 
the question of the testator's intent to preserve the estate in all its sub- 
divisions to the direct line of succession in  his own family, or ignored 
any of the provisions in the will, or disregarded the rule which makes 
the testator's intent a material element of construction; but we are not 
permitted to substitute a presumed intention which is at  variance with 
the obvious meaning of the language employed when construed in ac- 
cordance with the established canons of construction. ArcIver v .  McKin-  
ney,  184 N. C., 393. 

We must, therefore, hold in the instant case that William James Boy- 
lan acquired a heritable interest in the land in suit, which, upon his 
death, descended to Josephine, his sister imd only heir at law. This 
being true, upon the facts fould, the plain~iff's title is indefeasible, and 
the judgment rendered by his Honor in the court below is in all respects 

Affirmed. 
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LUTHER A. BLUE v. CITY O F  IVI1,JIISGTOX AsD COUNCILMEN 
OF SAID CITY. 

(Filed 24 October, 1923.) 

1. Estate-Possibility of Reverter-Entry-Possession. 
Where land is conveyed on certain conditions upon a ljossibility of 

reverter, only the grantor an0 his heirs, upon condition broken, can entw 
and revest the estate, and, such entry being a necessary condition sub- 
sequent, i t  cannot be othern ise conveyed or alienateti. 

2. San ioJudgmenb-Es t  oppel. 

Where one claiming the l~ossibility of rererter in lands from the original 
owner has brought action to establish his right, arid a final judgment has 
been rendered against him, upon demurrer, the judgment so rendered 
estops a grantee under him, claiming the same right, against the same 
defendants. 

3. S a m ~ 3 I u n i c i p a l  Corporations--Deeds and  Conveyances-Title--Fee 
Simple-Qualifications. 

Where the citizens of a city subscribe the purcliase price for lands to 
be used by the State as  an encampment for white soldiers, and conveyance 
is made to the Governor and his successors for that purpose, but upon its 
cessation to be so used the title shall immediately become divcsted and 
"rerert" to and vest in the board of aldermen of the city for the purpose 
of n public perk, by this eslxessrd ulterior disposition to the city in fee 
the principles affecting a reverter can have no application, and the city 
in that event acquires the fee-simple title. The application of the princi- 
ples upon which a case or qualified fee is held void, discussed by CLARK, 
C .  J. 

4. Trusts-Par01 Trusts-Deeds and Conveyances-Grantor. 
A parol trust in lands, where a fee-simple title has been conveyed can- 

not be engrafted in favor of the grantor in the deed. 

5. Municipal Corporations - Cities and  Towns - Title - Legislative 
Powers-Statutes. 

Where title to lands is conveyed to a city, to be used for the purpose 
of a park, no parol trust is therein created in the city, and, holding the 
lands subject to thc legislative will, i t  can convey a valid fee-simple title 
thereto under the provisions of a statute authorizing it. 

APPEAL by defendants f r o m  Sinelair, J., who, upon  a referee's report,  
modified one of t h e  findings of fact ,  a n d  affirmed t h e  other  findings of 
fact  arid conclusions of l a w  of the referee, and  rendered judgment, de- 
creeing t h e  plaintiff the  holder of a n  undivided three-fifths interest i n  

t h e  land. Appeal  by defendants. 

J .  B a y a r d  Clark  for plaint i f f .  
X. 0. B u r g c i n  and E .  K.  B r y a n  for defendants .  

21-186 
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CLARK, C. J. Upon the facts found, it appears that, prior to 31 July ,  
1889, the citizens of Wilmington, being desirous to obtain the locatioii 
of a permanent encampment for  the white troops of the S o r t h  Carolina 
s t a t e  Guard, appointed a committee to solicit fuilds from tlie citizens 
of Willnington to purchase such site, and raised $2,500 for that  purpose. 
The  site selected was a par t  of ail 800-acre tract of land owlied by Bow- 
den, Larkins a i d  Alderman, from whom the committcxe uurchased the 
103 acres in  controversy and caused a deed for the same to be made to 
the Governor of North Caroliila and his successors in office. The  
$2,500, tlie purchase price of the land so raised by the citizem of K i l -  
mington, was paid to tlie said grantors, as recited in  the dced. 

I t  is recited in  the deed that  the parties of the first part, for a11d in 
consideration of tlie premises, and the further sum of $2,500 to tliem in  
hand paid by the c i t i ~ e n s  of the city of 'ITTilmington, liave bargained 
and sold to the Governor of the State of Xorth Carolill,? and to his suc- 
cessors in office the land described in said deed; and aftlv describing the 
tract of land, the deed recited that  tlie land is to belong to the Go\-ernor - 
and his successors i n  office so long as the abo~e-describej  tract or parcel 
of land sliall be used as a perrnalielit encampmmt groutlcl for tlie white 
troops or soldiers of the Sta te  Ouard of Sor t l i  Carolina; but if the 
Sta te  encampment should ever be remol-ed therefrom, or the said prenl- 
ises should cease to be used for the purposes of a permanent encampment 
for the white troops or soltljers of tlie State of Kor th  Carolilia, thcn and 
in that  event tlie title hereby cour.egcd, or intended to be conveyed, to 
the Gorcmor  of said State alid to his succtmors in offive shall immedi- 
ately become divested and revert to and vest in tlie Board of *\Mermen 
of the City of Wilmington for the purpose of a public park for the 
citizens' use a i d  pleasure, i l z  fee  simple. 

This was clearly a deed of bargain and sde ,  and, follo~r.ing its eswu- 
tion and delivery, the encampment was established upon said land, and 
i t  was used for the specified purpose of an eucnmpment for two or three 
years, when its use as a n  encampment ground by the State was aban- 
doned. I t  is further fouiid as a fact that on 6 December, 1892, the 
sheriff of Kew Hanover sold the interest of Bowden ant1 1,arkins in tlie 
800-acre tract uiider esecution to the plaintiff, Blue. 

From 1892 to 1908 nothing was attempted to be done with the prop- 
erty by the  city of Wilmington, unti l  the Legislature passed chapter 13, 
Private Laws, Ex t ra  Session of 1908, which authorized tlie city to lease 
the property in controversy, and on 1 April, 1908, a lease of the property 
was executed to Pembroke Jones for the term of ten years for tlie sum 
of $150 per year. Jones took possession thereof and esc uded the pllblic 
therefrom by enclosing the same in a fence, and used it as part of liis 
private lodge grounds. 
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Soinc t i ~ n e  aftclr Blue  got his  deed f r o m  tlic slieriff, par t i t ion was 
111adc. by order  of court,  of t h e  SOO-acre t ract  of la11t1, except t h e  103 
:rc2res 111 c o ~ l t r o \ ~ r s y .  1 1 1  tha t  action Blue contended for  t h c  p a r t i t ~ o ~ ~  
of tlic 103 acres also, n h i c h  was tlciiietl, since nliicll  d a t e  lie Iiad had  
11wscs-io11 only of tlie lalid allotted to  llim ill said t l i ~ i s i o n ,  u h i c h  
i~lclutlrtl  no p a r t  of tlie 103 acres, tliougli t l ~ c r e  71 a \  :L w r y  w i d 1  par t  of 
tile 103 nc2rei u~iocc~ipiet l  left outsitlt~ of the  P e ~ i ~ b r o k c  .Jolic- ~ ( ~ I I ~ Y .  

.\bout 1911, TI7. H. * l l t l e r n i a ~ ~  instituted suit a g a i ~ l s t  tlit. c i ty  fo r  t h e  
IwoT ('ry cf the 103 acrcs i n  c o n t r o ~ e r s y ,  alleging prar t ical ly  the sanle 
f:~ctq set out ill t h e  coinl)lai~lt i l l  th is  action. Tlit' c i tv  filctl n demurrer ,  
u p 1 1  t h e  g r o u ~ ~ d  t h a t  A u l ~ o n  t h e  p l a i ~ ~ t i f f ' s  o n n  slihn-ing Iie \ \ a s  iiot 
(11titlei1 to  rccowr.  T h e  demurre r  11 as suitainetl and  t h e  nctioii dis- 
niicsrtl. 011 4 - \ l~gus t ,  1919, pur~u: tn t  to l.c~oli1t1011 of t h e  ci ty  c o i ~ i i c ~ l .  
11i:rtit~ oil 1 -1pr11, 1919, tlw ci ty  espoqed t h e  103 acres fo r  bale a t  public 
:~uctioii .  n l i e ~ i  T. C'. D a ~ i c l s  bccarl~e tlie last and  11iglie.t bidtlcr thereof. 
r11e city refused to confirm t h e  ealcb, and  a resale n as ordcwtl by tllc 

council, but no sale wems to h a m  been made. 
0 1 1  19 August,  1919, Blue  obtained a deed f r o m  TIT. 11. L \ l d c r i i ~ : r ~ ~  f o r  

all his  i ~ ~ t e r m t  i n  the  103  acres i n  controrers>-. I n  1921, chaptcr  57, 
I'rir a t e  L a n s ,  nmendcd t h e  aforesaid chapter  13, P r i ~  a t e  Lank,  E x t r a  
Sr)ssio~i 1905, ant1 aurllorizcd the c i t -  to  icll the  102 ni+lcs of 1,111(1 ill 
~ o n t r o ~  ill t h i ~  action. 

l . l ~ ~ ~ ~ ~  t h e  f o r e p i ~ l s .  facts,  the pl :~i~l t i f f  Blue i, elrtitle(1 to no 11art of 
tht. l a ~ l ( l  in  coutrotcmy.  B y  t h e  t e r m  of tlie tltcd, and  u p 1 1  thcx fintl- 
1112' of fnct,  tlitb 1x1111 n a s  occupird and used a i  a perlilanent cncanip- 
I I I I . I I ~  gri~i11111 f r w n  1hW 1113 ti) autl i~ ic lu t l i i~g  1'392. Tlic. plni~ltitT does 
11ot c~oiitcntl t11nt the  land. r e ~ c ~ r t e t l  un t i l  1919, nl ien the  city ~ l i t l ~ r t o o l i  
to ~ l l  t l ~ c  laud,  but lie c o ~ l t e ~ ~ ( l s  tha t  a t  t h e  expiration of tlic >-car 13i)2, 
11 11rn tlic laild TI a s  i ~ b a ~ d o n e t l  by t h e  S t a t e  a s  a n  cncampme~rt ,  under  
tlic terrrls of tliv (lee11 the  l q y l  tit le ~cs tec l  in the  ci ty  of Wilinington 
a ~ ~ d  rcnlnlileil i n  it  u l ~ t i l  I lnqust ,  1919, nl lcn (a f te r  a 1 ~ 1 ) s ~  of t w i i t y -  
.tL\ c ~ i  yc:ns) i t  \ \ a s  atteml)tctl to  repwliarr  x l ia t  tlic plaintiff '.tlir~ 
t m ~ t "  b- the  offer to  niake the  sale, and t h e  plai~l t i f f  col~tclltli  tha t  the  
Icaxl ewcuted l),v the city to  Joncc: na.; ]lot iiiconsictcnt n i t l i  tlie trn*t,  
nn(l 1ic11c~ t l i r rc  n:rs 110 rcxertcr uiltil the  a t t t ~ i ~ i p t  to $011 t l ~ e  l ) r o l ~ c r t >  
C'T P I I  ~1i011gll the  sale n:rs not matlc. 

I - ~ O I I  tli~h foregoing fact i ,  the  plaintiff Blue did i ~ o t ,  117 t h e  sheriff's 
clrrtl in  1'392, acquire t h e  interest of Bondtw aud  Larkin. i n  t h e  103 
acrcq, f o r  a t  tlio t ime  tlie d c d  was made  they had  110 interest tlicrc.in, 

not transfrr:lhle by deed if i t  had  been niadc uuder  t h e  csecut ioi~.  
T h e  deed f r o m  Alderman to Blue  i n  1919 did not conr-ey t o  h im -1ldcr- 

man's interest,  if any,  i n  this  103 acres, fo r  Lllclernian could make  110 
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valid conveyance until he  had actually entered therein, and by such 
entry only could a forfeiture become complete; hence such entry was 
necessary and essential and a condition precedent to Alderman being 
rested with any assignable interest or right in the property. S o  one 
but the grantor or his heirs can reenter and thereby rerest the estate. 
C771iwh 2'. 1701111g, 130 ;Y. C., 8. 

The  Court will not lend its aid to direst the estate for a breach of 
col~dition, and the estate continues until the grantor or his heirs take 
pwpcr  steps by re@ntry to consummate the forfeiture. l t r lrns  1%. H e l m s ,  
137 hi. C., 206. 

The  first assignnlel~t of error is to the r u l i ~ ~ g  of the court that ,  as a 
matter of law, the possession of Pembroke Jones under the lease from 
the city was not adverse and inconsistent v i t h  the trust which the plain- 
tiff contends was dcclarcd under the deed from Blue and others to the 
Governor and the city of Wilmington. I f  the attempt ily the city to sell 
the property, which sale was not consummated, was inconsistent with 
the alleged trust in the deed of 1889, then the leasing oj' the property to 
Jones, which expressly allowed him to exclude the citizens from using 
the ground as a public park, was as much a breach of the condition sub- 
s ~ q u e ~ ~ t  (if any) ,  and as effectual, as the attempt of the city to sell to 
Daniels, for the lease of ten years escluded the use by the citizens as a 
public park as effectually as a deed would ha re  done. 

'I'lie scco~id a s s ipmen t  of error is to the holding by the court that the 
judgrneiit in 1908, sustaining the demurrer in the actisn by ,\lderman 
ag:iinst the  city in 1908, mas not yes judicafn. E r e n  if there had been 
a possibility of reverter, such possibility was not assignable and could 
llot be conveyed until after reentry made bv the grantors or their heirs 
and the rererting estate had become rested by completed forfeiture. 
I l o l l o ~ r e l l  v.  X a n l y ,  179 N. C., 265; H e l m s  v. I l e l m s ,  137 S. C., 209; 
Church P. 170ung, 130 K. C., 8. The  plaintiff, therefore, could not 
acquire the title to  the reverting interest (if there were ~ c h )  of Bowden 
and Larkins under the deed of the sheriff of the 800-acre tract, nor did 
A\ldern~an acquire the Larkins one-fifth, because, under the finding of 
fact and the complaint in the ,\lderman suit, the revcrter had 11ot 
occurred. 

The  rcverter, if it  ever occurred, vested title in Alderman in 1008, and 
the fact that  he  brought suit against the city, claimin; this land, and 
t h r  demurrer to Alderman's complaint, which was sustained by the 
court upon the  ground that  he had no title, estops the plaintiff to the 
same rstent and with like effect as though Alderman had brougllt this 
suit instead of his assignee. 

I n  Bank 2). Dczc, 175 K. C., 79, it was held: "3 judg,ment sustaining 
a deninrrcr to the pleadings upon the merits, while it stands unrerersed, 
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is conclusire as an estoppel in another action brought between the same 
parties (or their successors i n  title or iilterest) upon the same subject- 
mattc,r." To the same purport are S w a i n  c. G o o d m a n ,  153 x. C'., 531 ; 
H a y d e n  1 % .  Hayden ,  178 S. C., 262 ;  F c r e b c ~  v. S ' a u y ~ r ,  1 G i  N. C., 199. 

Thc third assignment of error is to the ruling of the court in h o l d i ~ ~ g  
as  a iiiatter of law that  the act of tlie city in  attempting to sell the 
property amounted to a renunciation of the tcrrns of the trust under the 
deed to the Governor antl city of 31 July,  1880, and tha t  because of fuch 
act R rererter o c c u r r d  to tlie grantors or their heirs. 

l y e  h a ~ e  discussed these matters brcause they have been raiscd and 
argued b- counsel; but i n  fact we think that  there is but one real ques- 
tion a t  issue, antl that is whether the deed of 1889 was in any sense a 
trust i n  favor of the grantors. As we understand tlie deed, it was a 
grant  in fee simple to the Governor for tlie consideratiori of $2,500 raised 
and paid for by the citizenr of Wilmington, and in  con~ideration thercof 
there was an absolute grant in fee simple of said 103 acres markcd off, 
allotted and described by the deed, to be held for the use of an encamp- 
ment for tlie white troops of North Carolina, and there i s  no evidence 
of an oral trust in favor of the grantors under which they are entitled 
to claim any reservation of R trust or  other interest i n  their behalf. 
They parted absolutely ~ \ i t h  the 103 acres for the purposes therein 
stated, and recited that it was in fee simple. I t  was proTided only that  
if the property sllould cease to be used for the original purpose of an 
encanipment for Sta te  troops, it  should revert, not to the grantors, but 
"shall irnrnediately become divested and revert to and vest in the Board 
of Aldermen of the City of Wilniington for the purpose of a public park 
for the citizens' use and pleasure, in fee simple." T o  give to the word 
"rerert" the technical meaning of a reversion to the grantors contradicts 
this expressed purpose of the conveyance. 

This  was a condition subsequer~t, dependent upon the abandonment 
of the property for the beneficial use of the State, and then tha t  it should 
re>-ert, i. e., tha t  i t  should change its beneficent use and should become 
the property of tlie city, not only to be used for a particular purpo'e, 
but that  the city should own it in fee slrtzple. 

Tlw fact that  such intention was so clearly and unnlistakablp ex- 
pressed that, upon the contingency that  if tlie State should abandon it .  
the property sliould belong to the city, is conclusire that  there was no 
possibility of a reverter from the city, for it is declared emphatically 
that  the city in  such contingency should take title i n  fee simple. l?. I:. 
r .  C 'arpcnfer ,  165 X. C., 465. 

The  contention of the plaintiff rests upon the misconception that the 
use of the word "rererter" is i n  its technical sense, but this loses sight 
of the fact that  the  context is explicit that  in the erent the land should 
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cease to be used as all encampmelit by the State, "then and ill tlli~t evei~t 
the title shall be di7-ested and revrrt alld vest in the Board of , \ l t l e r~~ le i~  
of the City of Wilmington for the purpose of a public park  for the 
citizens' use and pleasure in fee simple." This shows no in tc i~t  that  
there should be a revcrter ill any event to the grantors, but directs n.licw~ 
the title shall go ill the erelit the Statc should cease to use the property. 
Thew is 110 espress trust and no evidence of an  oral trust beyond the 
shadowy suggestion. that  the grantors might have askeo a higlier price 
if it had bee11 sold for any other purpose. Besides, if there liad bccl~ 
evidence or all oral trust in favor of the grautors, i t  would h a w  bee11 
void, because ill contradiction of the espress terms of the collveyance in 
f rc  simple, and there is 110 allegation of a i~ iu tual  mistake in d ra f t i l~p  
the paper. 

111 Gaylord 1 % .  G a y l o i d ,  our leading case on this subject (150 S. C'., 
222), is a very clear and able opinioli by J l r .  Jus t i ce  H o k e ,  and holds 
that the "scveuth scctio~i of t h r  English Statute of Frauds, which forbids 
the creation of parol trusts or co~~f idel~ces  in land, etc., unless uianifesteil 
and approved by some writing, has not been enacted here, but such t r m t  
caluiot be set u p  or engrafted in favor of the grantor upon a writtell 
deed coliveying to the grantee the absolute title of lands ~ u d  giving clear 
indication 011 the face of the imtrument that such title l\ras intentlcd to 
pass. The doctrine of engrafting by parol a trust upon lands couvrgetl 
1)g deed is  suborcli~~ated to a well-recognized pri~iciple of law, that  such 
trnst camot  be established by the parties in favor of a grautor in a tlrwl 
~vhen  the effect will be to contradict 01. change by cc~nteniporaneous 
stipulations and agreements, resting in  parol, a written c20ntract clearly 
ant1 fully expressed." This  proposition is elaborated a i d  clearly sup- 
ported by numerous authorities caited ib., at pp. 226 ef seq. I t  is 
sunniled up by this s t a t e m e ~ ~ t  on p. 226 : "'Chis doctrim of a trnst or 
use resulting to a grantor, when there was no consideration paid, v a s  a 
rule of the conimon law, incident chiefly to conveyance3 of feoffmeut, 
and never obtained when there was a coritrary declaration made 1,. the 
gralltor a t  the time of the conrryance, either oral or written, and in the 
rare instal~ces nhere  the doctrine is applicable to written instrume~its  it 
is U E ' T . ~ ~  allowed to prevail wlien there is a contrary intent clearly es- 
pressed in a written deed." 

This case is supported not only by the precedents quotwl tlicwiu, but 
has been often quoted, a d  is the settled lam since. ,Jonr.s c. , J o ~ e s ,  164 
S. C., 322; C a m p b ~ l l  7.. Siqmon,  170 S. C., 351, in vhich  last it i.i said:  
"Indeed, if ,  notwithstanding the sol(3mn recitals and cowl~an t s  in a (Iced, 
a grantor could show a parol trust in himself, it woul~l  virtually do 
away with the statute of frauds a1ic1 would be a most prolific source of 
litigation. ?\To gra~l tee  could rely upon the covenants ill 1 is deed. I t  is 
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true that  the recital of the amount of the consideration, or of its receipt, 
call be contradicted in an action to recover the purchase money, but that  
is because it is no part  of the conveyance." Barbee v .  Barber, 108 
N. C., 581, arid citations thereto in the Anno. Ed.  

Gaylord v. Gaylord has also been cited and approved by Allen, J., in 
Il'alters c. Tl'alfers, I71  N. C., 313, saying that "a par01 trust cannot be 
engrafted in  favor of the grantor upon a deed coiiveying the absolute 
title to the grantee." This  last case was cited and approved in TT'altem 
c. Walters, 172 S. C., 330, and in ,Siruin z.. Goodrnun, IS3 N. C., 534. 
The authorities to the same effect as Qazylord 2.. Chylord mill be found 
fully collected in the notes to 39 L. R. A. (S. S.) ,  at pp. 903, 912, 
and 916. 

-1s to the language of a deed, it has been held that  a provision in a 
deed of land to a county that it is to be used "as and for county high- 
school grounds and premises, does not create a condition subsequent 
nhich will entitle the grantor to reenter if the county attempts to srll the 
property." Fitzgeralcl v. Jlz~rdoc C'ouizty, 164 Cal., 493; 44 L. R. -1. 
(N. S. ) ,  1229. T o  same purport, XcElroy .I.. Hoke, 153 Ky., 108; 
44 L. R. ,I., 1220, and notes thereto. 

I n  S ~ h o o l  C'onzmiftee v.  Kesler, 67 N. C., 443, it was contended that 
where the coi~veyance had this qualification, "as long as the sp t en l  of 
common schools shall be continued a t  that  place, or as long as it shall 
not be applied to any other purpose except for schools of any kind," that  
this was a "base or qualified fee so long as the then existing system of 
public schools should be in force, arid that  the estate terminated, by its 
own limitations, x-hen the system of common schools was changed arid a 
new system was adopted." Even that  proposition, if correct, mould not 
be valid here, for the condition is that when the State ceased to use this 
property it should be divested and pass to the city of Mrilmington, whose 
citizens had furnished the nloney for the purchase of the property, but 
even in that  case Pearson, C. J., held that "a base or qualified fee has 
never been in use or in force in this State or recognized by its laws, and 
a condition or qualification in a deed conveying an  estate to a school 
committee 'as long as the system of common schools shall be continued,' 
etc., is contrary to public policy, repugnant and inconsistent with the 
nature of the grant, and, therefore, void." I n  that  opinion, Chief Jus- 
tice Pearson further says: "There has been but one instance of a 'base 
or qualified fee' in this State. That  is the case of the Cherokee tribe of 
Indians in the western part  of the State. T h e  tribe was permitted to 
hold the land so long as it continued to occupy the territory," and the 
('hief Jusfice added: "It  would be something new under the sun if the 
addition of a few unnecessary words in a deed of Tobias Kesler to a 
.~chool committee, for a quarter of ail acre of land, of the value of $1, 
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can have the legal effect to revive this obsolete estate, which has never 
been 'in force or in use' in this State or recognized by its laws." This  
case has been often cited since. See citations thereto in the Anno. Ed. 

T o  repeat, the languagc of the deed is that, in the e.ient of tlie laud 
ceasing to be used as a permailent e n c a m p e n t  for the white troops of 
the State, "then and in tha t  event thc title sllall be divested and revert 
to and vest i n  the Board of Mdernien of the City of Wilmington, for  
tlle purpose of a public park for the citizens' use and pleasure, in fee 
simple." Manifestly, the words there used not only negative a rererter 
to the grantors or their heirs, but convey tlie clearly intended idea that  
in such contingency the city was to take ail unconditional, absolute 
estate in fee, free from all contingencies and possibilitic.~, in full recog- 
nition of the words, "in fee simple." C h u r c l ~  v. Rragaw. 144 N. C., 133. 

The  court below erred in its conclusion of law that  the plaintiff v a s  
entitled to ownership or any interest w h a t e ~ e r  in the land sued for. 

The  words in the deed, that  on the happelling of the conditioli sub- 
sequent of the abandonment of tl1+ property by the State as an  encamp- 
ment ground, the property ('shall immediately become divested and 
revert to and vest in the Board of Aldermen of the City of Wilmington, 
for the purpose of a public park for the citizens' use ,znd pleasure, in 
fee simple," was not a trust imposed on the city for that  purpose, but 
an absolute conveyance in fee simple, as if lhe city had bought it direct 
from the grantors for that  purpose, and, therefore, the iict of the Legis- 
lature was amply sufficient to authorize the city to sell and convey the 
property, free of any limitations or trust. ('The legislative power, unless 
restricted by the Constitution, is absolute as to control over the property 
of municipal corporations held by then1 for a public use." Potter I . .  

Collis, 156 N. Y., 15; 59 L. R. A, 407. The Legislature has power to 
authorize the disconti~iuance of parks and sale of park property, the fee 
of which is in tlie city, when no private property is  taker.  East Ch icngo  
Co. v. City of East  Chirago, 85 S. E.,  783. 

"It  has been held that ,  although title to the land withi1 a city formiiig 
a public park is vested in a.ci ty,  the control of the public park belongs 
primarily to the State. Such parks are  held, not for tlle sole use of the 
people of a particular city, but for the use of the general public, whicli 
the Legislature represents. B y  v'irtlle of its control over the public 
parks, the Legislature possesses the pover to authorize tlle city to d e ~ o t e  
i t  to  a use which is inconsistent with pnrlr purposes, so long ns such 
inconsistent use is some other and higher public purpose which \\-ill ren- 
der its enjoyment by the public more extended and gen l~a l . "  ( I n  that  
case the Legislature, in authorizing the sale of the property, specified 
how the proceeds should be applied.) 1 Dillon Municipsl Corporntions, 
5th Ed., sec. 117; 19 R. C. L., 760. 
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V1)on t h e ~  facts,  certainly, i t  is  immater ia l  whether  o r  riot t h e  g ran-  
tors, mol-cd by a patriotic purposr ,  sold tlir  103  acres to  a cornmittee of 
their  frllow-citizens a t  a p n c e  lcss, o r  more, t h a n  what  could h:lve been 
obtnii~ctl f r o m  o t l~crs .  T h r  purcllasr~ n a s  made  a t  a stipulated price, 
c111ly a c l n ~ o n l e t l p d  as  pait1 i l l  fu l l  f o r  the  property cspectcd t o  be used 
1). thc  Stntc. and  if i t  ~ l i o u l d  cease to  be so uscd, then f o r  a re le r te r ,  uot 
to  t h e  grantors ,  but fo r  t l ~ c  n-c of tlir  city, all(! a suhicquerit uct of t h e  
Legislature has  authorized tlie c i ty  to  make sale of the  same and apply  
tlie 1rocred.s to other  uses. 

T l i c w  n a s  no t rust  imposed upoil t h e  roiiveyalicr i n  f a ~ o r  of t h e  
gr imtory 110r was tliere m;r cor~dit ion wbseqncnt in  thclr  fayor. 

T h e  i ~ l r ~  itahlc corlclusion is that ,  under  t h e  terms of t h e  deed of 1889, 
t h e  o r i p i ~ ~ a l  g ran tors  n erc dix clstctl of a l l  t i t le  o r  interest,  ant1 tliat the 
dt.fcndant, t h e  city of W ~ l m i i i g t o n ,  under  t h e  facts  found by thc  rc~ferw,  
: t i  modified by tlir  judgc~, lioltls all rs ta tc  i n  fee  siniplr,  subject 0111- t o  
t h r  powrr of t l ~ c  Legislature to authorize t h e  vtlc, o r  other  diiposition 
of the  property, i n  t h e  cveiit t h a t  t h e  ci ty  still  coutiiiues to  hold the  
lxopwt>-,  whjec t  to the use mc~~t ionec l  in  the  d w d  of 1889. 

R ~ T - r r s ~ d .  

(Filrd 24 October. 1923.) 

1. Courts-Crilninal La\\.-,Jurisdiction-Pleas-Ahatenlent. 
U ~ i d r ~ .  our qtatute, a eriniinal offensr ii: deen~rd to have tnlrcn l)lac.r i11 

thc c o u ~ ~ t j  ill nllicl~ the inilictmcwt charges it had ocmmwi, unlr.;s the 
tleft~l~d:ri~t tlcriy tlie VIIIIP bg plca in ;~l);itc'rnr~it. C S , scv. 400K 

2. S<me-Waiver. 
While the court's juristlirtion of the subjrct-matter of a criminal offt'nsc 

mil$ not be acquired with tht' tlcfendant's consent, it is othern.ise as to 
the jurisdiction of his l)c.rson: and wl~c>re 11c asks a ~ l d  obt:~ilis n continu- 
ance of the action against him, he, w:~iws the co11l.t'~ w a n t  of jurisdiction 
of his person. :11id thrrcnfter a plea in nli:itc~rncr~t corncs too late. 

PLFA IT AEITFAIP,?\T, licard IK ( ' ~ I I V I C ~ .  .J., a t  J d y  'Perm. l!)l'3, of 
S E ~  IIASOTER. 

Tlic  t l r - fc~~ilant  17 a s  indicted for  fa l i e  p r ~ t c i ~ s c ,  ill tliat h e  r e ~ ~ r i w n t c d  
to  the  Morr i s  Fcrt l l izer  Conlpilnp tliat lie I ra\  thc olr-iicr of the far111 on 
~ r l i i c h  htz l i w d  i n  S a m p w n  Coulity, and  tha t  it  was f ree  fro111 i~ l rnrn-  
b ra~ic rs ,  whereas the f a r m  \ \as  owned hy nliothrr and n a s  il~cwrrlbercd 
to t h e  amount  of $9.000, and  t h a t  by n1~a11s tlirrcof lic obtaincd certain 
sacks of f e r t i l i ~ t r  f rom the  conipariy, to  i t ?  loss. T h e  order  of tlir  conrt  
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recites the defendant's execution in New Hxnorer Couuty of a contract 
t o  liandle fertilizers in 1920 as the company's agent;  tl a t  this contract 
was lost, and that  tlie company mailed to the defenclnnt another contract, 
which he  siglled in Snmpson County on 9 February, 1920, and then 
mailed to the company a t  Wilmington. 

r ,  111e indictiuel~t was fbund a t  the J I I I I ~  Term, 1023, of the Superior 
Court of Xcw IImiovcr, aud t l~ereaf tw,  at the s a n e  term, the defcndaiit 
inowd to continue tlie case. H i s  motion was allowud, and tlie casc was 
set for  tr ial  on a ccrtaiu <lily of the J u l y  term. On the (lay set for tr ial  
the defendant, without giviug previous ~ ~ o t i c e ,  filed a plca ill abatement, 
011 the ground of improper wnuc,  contending that ,  under the contract, 
the fertilizer was received ill Sampson, antl the crime, if any, ~vaq corn- 
nii tted there. 

The  plca was nvcrruletl, and the defelitlal~t esccptetl ant1 :~ppe:lletl. 

h a x s ,  J. At  colnrnoli law, crimes of a local chalxcter could bc 
prosecuted only in the jurisdiction in  which they were c>ommitted, ant1 
the v w u e  was laid in such county or district. I t  v a s  ordi~iari ly the 
duty of the prosecution to show that  the offense was co nmittrd in the  
county in whicli the indictnient r a s  rcturl~ccl; otlierwise, the defendant 
was cntitled to at1 arquittnl, 1 A\rchbolti's Cr. P r .  & I'ld. ew. 211 ; i;. 1 % .  

~ ' a r f c j ,  126 N. C., 1011. But  this rule has bwn changed by statute, aud 
it is now provided that  in thr prosecution of all offenses it shall be 
tlecnied and taken as true that  the offense ~ w s  con~nlittetl i n  the county 
in xvhich by tlie indictment it is alleged to ha re  talcell place, unless the 
drfelidant shall deny the same by plea in abatement. C S., sec. 4606; 
8. c.  I l ' o o d a ~ d ,  123 K. C., 710; 8. v .  H o l d c r ,  133 K. C., 710. 

T h e  plea was filed by the defcndant, antl the question is nhether,  
nuder the circumstances disclosed by the recwd, it ;a  ai-ailable in his  
hcllalf. ?'lie Court has frequently held. that  a plca in aba rment must be 
filed in apt  t ime--usuall~ not later than the arraignnient. A'. 1 ) .  S c a b o v a .  
13 S. C., 311; 8. 2,. Eiayzcood, 73 K. C., -1-37; S. 1 % .  G r i F c c ,  74 S. C., 
317; 8. c. Bnltlt~?in, 80 N. C., 300; S. 1 . .  IVclfson, 86 N. C., 621; 8. 1 % .  

l i o l d e r ,  133  X. C., 710. 
I t  does not appear whether, nlicn the defendant made his motion in 

open court, he was formally arraigned, or n l~ct l ie r  a ple:t of not guilty 
was then entered of record; but in our I iew of the law tlw question pre- 
sented for decision is not ~trcwsari ly dependent on the t i ~ n c  of arraign- 
ment. 
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'l'o iustain the indictnient it n a s  e,isnltial that the court h a w  jurie- 
diction hot11 of the ~ubject-matter  ant1 of the lwrson of thc drfwdaiit.  
Ju r i s t l i c t i o~~  of the offense could iieithcr he na i l ed  nor rorlferrctl by 
consent; but as to the court's jurisdictio~l of the crime no qucstion is 
raised. T i t h  respect to the defendant's pr rwn,  this rule is less rigid, for 
irregularities in obtainiiig jurisdiction of his person may be n a i ~ e d  by 
the defendant. 16  C. J., 174, wc. 2 2 5 ;  ~ b . ,  176, see. 231 ; tb.,  412, see. 
'7-27; SR. C. L., sees. 23, 25. 

A plea in abatement is 21 t l i l ~ ~ t o i - ~  l ~ l c a ;  if it is sustnille(1, tlir trial 
liiay he delayed, but tlie clefendant is u*ually retainrtl in cuqtoci- to 
axa i t  tlir rctllr11 of allothrr i ~ ~ t i i c t l r l e ~ ~ t .  C'lnrk's Cr. I?., 377; 14. 1 . 
i i n .  This  is  probably a reason for liolclii~g that  such plrx 
nil1 not he ei~tertaiiiecl after  ail appcarallce by the defendant and a 
cont i~~ual ice  of the cwusc. Bishop remarks: "After a gelleral conti~in- 
alice ~t iq too late to plrad ill abateriiel~t." Sex-  ( 'r.  Pr . ,  1-01. I, 567, 
see. 730 (2 )  ; ib.. see. 791 (5) .  T o  the same effect is IIa13u 1.. 7 'hc  I'eoplc, 
102 Ill. ,  185, ill nhich  it is said:  "By elitering his appearance, slid 
moving to contiiiue the caurc, tlie plaintiff in error acl~nonletlged the 
jurisdiction of the court, aild thereafter it n a s  too late to plead in 
ahatenln~t."  -11~0, in Gl i l  r 3 .  S f c r f ~ ,  131 Tcnli., 597, the Court oh- 
.erred : ('HOT\ ever, i t  [the plea in ahatenlent] r\ as  T\ nil-ed becailse the 
tlefrndant allowed one con t inun~~cc  to p s i ,  and o n l , ~  filed his plea a t  tlie 
nest term, nlieii thc case n a s  called for trial, n-ithout giviug sufficicut 
reason for tlie delay." Likenise, i11 ,q. I . .  Xllyers, 7 8  Tenn. (10 L e d ,  717, 
the plea was stricken out on niotiou, hecausc it Iiad been filed after a 
general continualice. See, alv), Vubi iurr l  2 . .  Ytnfc, 7.3 -IIa., 164; T'erberg 
I > .  ,Ctafp, 137 X a . ,  73. 

The  record shows that, after the il~dictmciit had been returntd,  thc 
defendant appeared in court and madc his motion for a general con 
tinuaiicc., and the case \ \as thereupon set for tr ial  on a day certain at 
the liest term. The  plca Tvas filed on the day set for trial, and was too 
late. Bv procuri l~g the order of continuance, and thereby submitting 
liiiiiself to the jurisdiction of the court, tlie dcfendmlt w a i ~  ed his legal 
right to insist on tlie plea. 

W e  are not inac11-erteut to the decisiou in 8. 2.. JatX,son,  52 S .  C., 
566; but in that  case it appeared that the indictment n a s  found a t  tlie 
term to which the d e f c ~ ~ d a ~ l t s  had hem hound, and the cauqe, ~ ~ l f l l o t l t  
fur ther  acfiorr,  was contiliued. The  tlef~ndaiits, so f a r  as the record 
shows, did not appear i n  court or more for a continua~icc or suhniit to 
the jurisdiction, and were formally arraigned at the enwing term. 

The  judgment of his Hoiior denying the defendant's plea in abaterlielit 
is affirmed and the c a n v  is renlanded for further proce~tlings. 

Affirmed. 
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IIATTIE B. HORTOS v. STBNLT HORTON. 

(Filed 24 October, 1923.) 

Divorce-Abandonment of Wife-Alimony-Appeal and Ewor-Findings 
of BactConduct of Husband-Marriagt:. 

The Superior Court judge, in allowing :~limony to the wife pendente 
lite, under the provisions of C. S., sec. 1666, must find ihe essential and 
issuable facts and set tlwm out in full for the purposes of the appeal, so 
that the Supreme Court may determine therefrom whether the order 
appealed from should be upheld, and his general and inconclusive estimate 
of such facts is insufficient; and where her action is for a divorce a mensn 
on the ground of abandonment, for that she was coinpelled to leave 
home by the conduct of her husband, the judge must find such facts that 
would justify her in law for so doing, a t  the time she left her husband, 
and those that occurred thereafter are insufficient. 

CI.ARI<, C. J.. dissenting. 

CIVIL ACTIOK, for  divorce a mensa, etc., heard on motion for an  allow- 
ance of alimony penden te  lite, before Bond,  J., a t  April  Term, 1923, of 
DURHAM. 

The court granted the application, the judgment entered being as 
follows : 

"This matter coming on to be heard befort> me, aild, af'ter hearing the 
evidence offered by both sides, and the  argument of counsel, the court 
finds the following facts:  

"That the plaintiff and defendant were married to each other, as 
alleged in  the pleading; that  thereafter a separation took place, and they 
are now living separate and apar t  from each other; that the  plaintiff 
left the home of her husband because of treatment by h m which made 
i t  so that  she could not remain longer in the home; that  !;he has brought 
suit against the  defendant for  a divorce from bed and boaid, and brought 
the suit in Durham County, while her husband resides in  Wake County, 
as  she did before the separation. 

"Motion is  made by the defendant to order the case renoved for t r ia l  
to the Superior Court of Wake County;  that motion is dwied,  the court 
finding as a fact, a t  the time she brought her action she was a resident 
of Durham Conntp. The  court further finds that, although she left her 
husband's home, she was caused to do so by reason of treatment accorded 
her and statements made to her by her husband-among others, that  if 
she would 1eal-e and get a divorce from him he would bear the expense 
of same and would pay her a sum of money; that  her health was bad, 
causing her to go to a hospital, where she stayed for a ~ e r i o d  of time, 
her husband paying her no attention and refusing to pay bill for same; 
that  her husband owns valuable land and other property, while she has 
no property. 
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"It  is ordered that  the defendant pay to the plaintiff the sun1 of $50 
per month, the first paymelit to be made on the 5th day of July,  1923, 
and that  the sum of $3 be paid to her by him each thir ty days after 
that  date. 

" I t  is further ordered that  the defendant pay to the plaintiff's attor 
ilry as counsel fers the mill of $150, on or before 15  July,  1923. 

"W. hl. BOXD, Judge." 

Defendant excepted and appealed, assigning for error that  there was 
not sufficient fillding of facts to  justify an award of alimony and coun- 
sel fees. 

Brogden,  Reade & B r y a n t  for p la in t i f f  
Pou, R u i l ~ y  R' P O U  for d ~ f e n d a n t .  

HOKE, J. Our statute (C.  S., see. 1666) provides that  alimony pen- 
dente  l i te  may be allowed to a wife seeking divorce whenever she sets 
forth in her complaint such facts as will uphold a judgnlent for relief, 
and where the judge, on the hearing of the application, shall find these 
facts to be true, and shall find further that  the wife has not sufficient 
means for her snbsistei~ce and to defray the necessary :tnd proper ex- 
penses of the suit. Speaking to this question in Easeley  v. Euseley ,  173 
S. C., 531, the Court said:  "The statute controlling the question (Re- 
visal, sec. 1566) provides that  on a hearing of this character alimony 
should be allowed when plaintiff shall, in her complaint, set forth such 
facts 'nhich, upon application for alimony, shall be found b y  the judge 
to be t rue  and to entitle her to the relief demanded in  the complaint,' 
and in numerous decisions construing the statute it has been held that 
the judge must find the essential and issuable facts and set them out in 
detail. so tha t  this Court can determine from the facts as found whether 
the order for alinlo~iy can be upheld as the correct legal conclusion." 
Citing Cursed P .  Garsed, 170 X. C., 672;  Xood!y v. Xoody, 118 X. C., 
926; Lassiter v. Luss i f e r ,  92 K. C., 129; Morris  c. V o r r i s ,  89 N .  C., 113. 

Under the interpretation of the statute approved in these and other 
like decisions, there are no sufficient findings of facts by the court below 
to sustain an  award of alimony in the cause. True, his Honor, in the 
judgment, finds, anlong other things, "That although she left h ~ r  hus- 
baud's home, she mas cansed to do so by reason of treatment accorded 
her and statements made to her by her husband-among others, that  if 
she would leave and get a dirorce from him he  would bear the expense 
of same and pay her a sum of money": but a careful examination of the 
statement d l  disclose that, i n  so f a r  as i t  purports to be a finding of 
abandonment on the par t  of the husband, it is only a general and incon- 
clusive estimate on the part  of his Honor as to the conditions preirnted, 
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and the only fact determined is that  a t  one t ime "he offered to pay for 
a divorce if she would leare and obtain one." According to defendant's 
evidence, this  was on one occasion only, and in  reply to a threat of the 
wife to leave h im;  but in any event, standing alone, it is entirely insuf- 
ficient to justify a separation of a liusballd and a wife. The  fur ther  
finding as to defendant's refusal to pay the hospital fees a t  Durham, 
and his inattention ~vhi le  she was there-this took pla-,e after plaintiff 
had left defedant ' s  home-and although generally pertinent to the  
inquiry, must take its con~plesion largely from the correct determination 
of the principal fact, vlicther plaintiff lvas justified in leaving her hus- 
band's home. While abandonmeiit is one of the statutory grounds for a 
divorce from bed aiid board, and it is true, as plaintiff contends, that  if 
a husband, by col~tinued and persistent cruelty or ncglect, forces his 
wife to leave him or his home, he may n-ell be held guilty of a b a ~ ~ d o n -  
ment. IIigh 7?. Rniley,  107 K. C.,  7 1 ;  Sefzer c. Setzer 128 S. C., 170. 
I t  is equally true that  when the wife voluntarily leaves the husband's 
home without good cause or euffirieiit escuqe, this charge and its conse- 
quences may not be imputed to him. 

On the record as ~ i o w  presented, we are of opinion that  defendant's 
objection must be sustained, and this d l  be certified, that  the order 
allowing alilnoiiy and coulisel fees bc set aside without prejudice, and 
that the matter be further proceeded with as plaintiff may be advised. 

Reversed. 

CLARK, C. J., disseliting: The  facts found by the judge upon a motion 
for a1imol:y are  that, though the wife left her husband's home, "she was 
caused to  do so by reason of the treatment accorded ller," and "state- 
ments made to her by her husband-among others, that  if slie would 
leave and get a divorce from him he would bear the espense of same and 
would pay her a sum of money; that  her health was bad, causing her to 
go to a hospital, where she stayed for a period of time, her husband pay- 
ing her no attention and refusing to pay bill for  the same; tha t  her hui- 
b a d  owns valuable land and other property, ~vhi le  she has no property." 
The husband admits in his answer the fidelity of his wife, his possession 
of property, and the utter poverty of the wife. 

I f  it  be conceded that the finding that  the husband stated to lier that  
if she would leave and get a divorce he  would bear the c3spense and pay 
her a sum of money was not sufficient ground to base the judgment for 
alimony, yet the judge finds as a fact that slie was "caused to do so 
(leave her husband's home) by reason of the treatmen- accorded her." 
This, upon the face of it, taken in  connection with the other findiugs as 
to the husband's refusal to pay anything for lier necessary expenses 
while a t  the hospital, though he is a man of large property, and she has 
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nothing, should entitle lier to the alimony allotted her of $50 per rnoiitl~ 
wliilc the matter is bcilig more fully iur estigated. 

I f  the finding that  she ~ r a s  caused to leare by reason of treatment 
accorded her by hcr husband lvas not full enougli, it  was the duty of the 
1lnsl)and to ask for a finding of more sufficie~~t detalls. It must he rr-  
nlcnibered that. under such circurnstarices, ~ l s u n l l ~ ,  and it is found 21s a 
fact nl tliis caw, the xvife is in entirely destitute circunista~ices, with 110 

inclans of ~ u p l ~ o r t  and ~iowhere to go, and :hi. is ]lot able to brar the 
cSsl~c~nse slid delay of appcds  to this Court upon iucli objections, nhicli 
I T  \r a s  the tlutj- of thr  huil~anrl to ha7 e a1 oitled by askiilg for fuller filirl- 
iltg as to the nature of the treatment nhicli llacl caused her to leave. ., 1 his statute iq the hulllalie prol-ision for persons in the circumstances 
of tliis plaintiff, and it should be coustrued liberally, not narrowly, to 
funii,ili the renlccly desired, which is tliat a destitute wife might have 
some iupport a n d  somenhere to go, and some rneans of employing cowl- 
i r l  that  1ic.r case may bc. heard, aud of obtaining medical t r e a t m e ~ ~ t ,  
n-liich it n a s  in el idence she acutely ~~eedet l .  

With  this nife,  as n i t h  many others, it must be rcmcmbercd that  
sllc lias beell occupied n it11 her llousclioltl duties, under 11-liicll licr health 
liai hroken clonn; that she has rweired no pay for her serrices beyond 
foot1 a~i t l  clotl~eq, and that  n l m l  her husband tires of her she lias not a 

of nloliey \yhile the liushand, out of doors and niixing with the 
11 orltl, lins accmmnlated 17 calth. r ~ ~ d e r  tlicsc. circumstalicei, d l e n  the 
lln-halid tircs of the n ife and bids llcr be gone, or treats her so harshly 
as to lil:\lie her stayiilg nit11 him unendurable, it  vould be brutal if 
thc lan d id  11ot rcquire him to furnish sonic nieans that slie may lay 
hcr prim ance before the courts with an  allon ance for subsistence in tllr 
r~ic~ai~tirne, and the law passed for that  purpose should not be construed 
so technically as  to malie it impossible or d~fficult  for her to presmt lier 
CRSC'. 

1'0 conttrut. this statute strictly so as to require successire appeals 
to this Court upon technical objec~io~ls  vhicll the husba~itl slioultl have 
a1 o i d d  by aski~ig for niore complete  tate en lent of the details-of nllich 
hc n as alrcadg iiiformed-destroys the very object of the statute, which 
ls*to g i re  to tlie sick and destitute wife some means of l i r ing while the 
issue of d i ~ o r c e  from bed and board is  being investigated. 

I f  tliis is not done, it Icares it i n  tlie power of the husband to prevent 
her Prosecuting the action and to prerent the court from passing u1)on 
the merits of tlie case. She  is without remedy if denied tliat ~ h i c h  the 
lax- was intended to  give her. 

The  defendant does not aver that  his wife has been unfaithful  to him 
ill any way, and the  sole assignment of error is that  the  findings of fact 
are not sufficient in law to sustain the judgment allotting the wife ali- 
m o ~ ~ y  pendente l i te.  
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F. P. POWERS,  ADMR, OF A. K. POWERS,  v. TRAVELERS INSURANCE 
COMPANY. 

(Filed 31 October, 1923.) 

1. Insurance, Accident-Policies-Contracts-Interpretation. 
While the terms of a policy of accidenr: insurance, when ambiguously 

expressed, are to be construed more strongly in favcr of the insured, 
this rule cannot apply when, from the wording of the instrument, the 
clear intent of the parties may be interpreted. 

2. Same--Public Policy. 
In interpreting a policy of accident insurance, the clear intent of the 

parties, as expressed in the policy contr:ict, will be 5:iren effect, when 
not in conflict with public policy. 

3. Sam-Ambiguity. 
A policy of accident insurance, relieving the company from liability 

for the death of the insured caused by "firearms," is not contrary to our 
public policy, and when clearly expressed in the instr~ment,  is enforce- 
able; nor will a contrary intent be construed from the wording of another 
provision in the contract relieving the insurer from liability only when 
the death is intentionally caused, it appearing from the language of the 
further provisions that they must necessarily be applicable only to cer- 
tain causes of death therein enumerated. 

APPEAL by defendant from Allen, J., a t  March Term, 1923, of 
PENDER. 

Civil action. The  plaintiff's intestate, a resident of Sanford, Florida, 
purchased the  policy in  question on 14  June,  1920. H e  came to  his 
mother's home in  Pender County the  next day, and was killed on 
19 June.  Wearing a white suit and a Panama hat ,  f e left the house 
and walked out i n  the direction of the barn, between !) and 10 o'clock 
a t  night, and was shot by some one whom he did no1 recognize. H e  
was carried into the  house, and said, "I walked out there. I thought I 
heard a noise a t  the  barn, and just before I got there some one came 
out, and before I could speak he  threw u p  his hands and shot me. I 
don't know who i t  was, unless i t  was somebody tha t  took me for a 
haunt." It is admitted tha t  the  sole cause of his death was the gunshot 
wound. 

The  following are  the material parts  of the policy: 
"The Travelers Insurance Company, Hartford,  Conn., hereby insures 

the person whose name is  written upon the stub of this ticket policy in 
the possession of the company, bearing even number and date herewith, 
against bodily injuries effected during the  term of this insurance, solely 
by external, violent, and accidental means, in the manner following, sub- 
ject to  the conditions and limitations herein contained, to wit : a.  I f  such 
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injuries shall, independently of all other causes, result in death within 
ninety days from the date of accident, the company will pay $2,500 in 
lieu of any other indemnity to the executors, administrators or assigns 
of the insured." 

",2dditional Provisions : g. This insurance shall not cover disappear- 
ance nor injuries of which there is no visible contusion or wound on the 
exterior of the body of the insured, nor shall it corer accident, injury, 
disability or death resulting wholly or partly from any of the following, 
to wit:  aeronautics, . . . firearms, fireworks or explosives of any 
kind, nor shall this insurance cover suicide, sane or insane, or injuries, 
fatal or nonfatal, inflicted intentionally by the insured or by any other 
person, sane or insane." . . . 

The plaintiff sued to recover $2,500 for the death of the insured, aud 
it was admitted that, if entitled to recover, he is entitled to this amount. 

The verdict was as follows : 
1. Did plaintiff's intestate come to his death from injury inflicted by 

the use of firearms ? Answer : Yes. 
2. Did plaintiff's intestate receive a fatal injury intentionalIy in- 

flicted by some person unknown, while sane or insane? Answer: S o .  
The first issue was answered by consent. The defendant moved for 

judgment upon the verdict. Denied. Exception. Judgment. Excep- 
tion. Appeal by defendant. 

Stevens,  Beasley B S t e t ~ e n s  for p?ain,fiff. 
Rountree B Carr for defendant. 

ADBMS, J. The defendant's motion for judgment upon the rerdict 
should have been allowed. The first issue was answered by consent; and 
the contract insured the intestate against bodily injuries effected solely 
by external, violent, and accidental means, as therein set out, subject to 
specific conditions and limitations. Among these limitations is this: 
that the insurance should not cover death resulting wholly or partly 
from several designated agencies, one of which is "firearms." 

The insured and the defendant had the legal right to enter into the 
contract, and the' parties are bound by its terms. "In the absence of 
statutory provisions to the contrary, insurance companies have the same 
right as individuals to limit their liability and to impose whatever con- 
ditions they please, upon their obligations, not inconsistent with public 
policy; and the courts have no right to add anything to their contracts 
or to take anything from them." 14 R. C. L., 931; Roech v. Protective 
Assn., 51 L. R. 8. (N. S.) (Iowa), 223; Lewis v. Accident Co., 17 
L. R. A (N. S.) (Mass.), 714; P e n n  v. Ins. Co., 158 N. C., 29; S. c., 
160 N. C., 400. 
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I n  the case last cited Walker, J., said:  "The plaintiff and defendant 
had the legal right to make any contract with each other, not unlawful 
in itself, both being a t  arm's-length and in the full posfession and enjoy- 
ment of their mental faculties. We must decide the c:lse, therefore, not 
by what we may think would have been a miser and more discreet con- 
tract on the par t  of the plaintiff, if he  could h a r e  procured such a one, 
but by what is  written in  the contract actually made ,y thern. Courts 
a re  not a t  liberty to rewrite contracts for  the parties. W e  are  not their 
guardians, but the in t~ rp re t e r s  of their words. W e  must, therefore, 
determine what they nleant by what tliey have said-~vliat their contract 
is, and not what it should have been." 

I t  is conceded that  the first issue involvw a question as to the proper 
construction of paragraph "g" set out in the statement of the case. The  
plaintiff contends, first, that  the "firearms clause" is modified by the 
subsequent words, "or injuries, fatal  or nonfatal, inflicted intentionally 
by the insured or by any other person, sane or insane"; so that, the 
exemption from liability for death by "firearms" should be comtrued as 
existing only when the fa ta l  in jury  is  intentionally inflicted. W e  can- 
not concur in this construction. By reference to the paragraph referred 
to, it  may be seen that  the rarious instrumentalities of (xcident or death 
are classified, and that  the provision exempting the defendant from 
liability for death resulting wholly or partly from firearms includes 
also "fits," "vertigo," and '(sleep-wallring" (which precalude the idea of 
intention), and is independent of the succeeding clause, "nor shall this 
insurancecover . . . injuries . . . inflicted intentionally." 

The plaintiff next insists that  if the first position is not tenable, the 
contract is ambiguous and should be construed so as to resolve every 
doubt against the insurer and in favor of the insured. I f  the clause is 
ambiguous, or  if there is  uncertainty as to its proper nterpretation, i t  
should be construed against the defendant rather than against the in- 
sured, on the ground that  a mri t tm contract should, in case of doubt, be 
interpreted against the party by whom i t  was drawn. .!?~ay v. I n s .  C'o., 
139 K. C., 300;  Trust Co. v. Ins. Co., 173 S. C., 558. '(But the rule is 
equally we11 settled that  contracts of insurance, like other contracts, are 
to be construed according to the sense and meaning of the terms which 
the parties h a r e  used; and if tliey are  clear and unambiguous, their 
terms are  to  be taken and understood in  their plain, ordinary, and 
popular sense. The strict rule of construction does not authorize a per- 
version of language or the exercise of inventire powers for the purpose 
of creating a n  ambiguity where none exists, nor does i t  authorize the 
court to make a new contract for the parties or disregard the evidence 
as expressed, or to refine away terms of a contract expressed with suf- 
ficient clearness to conyey the plain meaning of the parties, and embody- 
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ing requirements, compliance with which is made the condition to lia- 
bility thereon. Sei ther  does the rule prevent the application of the  
principle that  policies of insurance, like other contracts, must receive a 
reasonable interpretation consonant with the apparent object and plain 
intent of the parties." 14 R. C. L., 931. 

The  language of the Court in Penn c. I n s .  Co., supra, is directly 
in point : ( 'Tli i le  the rule is tlioroughly settled that  policies of this and 
like character a re  to be construed liberally, and that  ambiguous pro- 
visions, or those capable of two constructions, should be construed fal-or- 
ably to the insured and most strongly against the insurer. p l a h ,  cxplicit 
language cannot be disregarded, nor an interpretation giren tlie policy 
at variance v i t h  the clearly disclosed intent of the parties. Taking tlie 
policy in the case at bar by its four cornrrs, it will admit of but oue 
construction." 

The policy in  question is a "ticket policy," evidently intended to 
inmre  against in jury  or death in  limited cases, and to circumscribe the 
scope of the defendant's liability. I t  contains the unequivocable pro- 
vision tha t  the insurance shall not cover "accident, injury, disability, 
or death resulting wholly or partly from . . . firearms"; and, i n  the 
absence of ambiguity, there is no reason for disregarding the plain mean- - 
iiig of the language Ly which the intention of the parties is expressed. 
Tpon the verdict as returned, judgn~ent d l  he rendered for the de- 
fendant. 

Error .  

(Filetl 31 October, 1933.) 

Seg1kenc.e-Autoi11obiles-Father and Son-Burden of Proof. 
\T'l~ercl there i n  eriilence that a father has prohibited his son f r o m  

driving his autoniohile except at such times as he had expressly p ~ r -  
mitted him to do so, but there is further evidence that the son had 
driven the automobile while riding the family, etc., and occasionally for 
his own private purposes. the 1tnon.ledge whether on a certain ocension 
the son had inflictted the injury while using the car for his own pllrposes 
is peculiarly within the krion-ledge of the father, thc tiefentlar~t i n  all 
action to recover damages for such injuries, and the burden of proof is 
on him. 

STACY, J., dissenting in part. 

APPEAL by plaintiff from Bond, J., at  X a y  Term, 1923, of ALA\IANCE. 
This was an  action to recover damages for serious illjury sustained by 

the plaintiff in an auton~obile collision near Burlington, 6 No~ember ,  
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1921. T h e  plaintiff, Miss Wallace, and another young lady and two 
young men, left Raleigh to drive to Greensboro in  a Pope-Hartford 
roadster. On their return from Greensboro, about 134 miles from Bur- 
lington, the defendant's car, driven by his son, going towards Elon Col- 
lege, met and collided with the  car in which the plainiiff and her coni- 
panions were riding, about 7 :30 p, m. 

The  evidence of the plaintiff and witnesses is that  the car in which 
she was riding was on the proper side of the road, which was 16  feet 
wide, of ample width for two cars to pass; that  it  was comparatively 
straight for  some distance, and that  outside of the paved part  of the 
road there was more than three feet on either side, and this was in good 
condition. The  defendant's son had frequently driven over this road;  
knew its width and condition. The  plailitiff's witnesses testified that  
they were blinded by the bright headlights of the defendant's car, which 
was approaching them very rapidly, and just before it reached the car 
in which the plaintiff was riding, the defendant's car, which was a 
heavy Hudson touring car, swerved a little towards the  plaintiff's car, 
struck it, turned it around in such way that  it turned over, falling on 
the plaintiff and young Slater, who was driving a t  the time. Bishop, 
the other young man, was thrown clear of the car into an  adjoining 
field. The  plaintiff received very severe and painful in,juries, her pelvic 
bone being broken in  two places. T h e  testimony of the  physician gave 
in detail the extent and nature of her severe injuries, and the remedies 
he administered, and her suffering a t  the time and subsequently. These 
details a re  omitted, as the  judgment is in favor of the defendant, which 
also renders it unnecessary to  consider the assignments of error directed 
to the ruling of the court, admitting or refusing to admit testimony 
showing the negligence of the driver, son of the owner of the car, in 
bringing about the  collision. 

T h e  jury found in response to the first issue that  "the plaintiff was 
injured by the  negligence of Newmer Squires, son of the defendant, 
L. M. Squires, as alleged in the complaint." 

The  second issue was as follows: "Was Xewmer Squires the agent 
and servant of the defendant, L. 11. Squires, a t  the time of said injury 
referred to in the complaint 1" 

The plaintiff excepted to  the second issue as submitted by the court, 
and assigns tha t  as error, and also excepted to the charge and to refusal 
of prayer to charge. 

The  plaintiff had also tendered as issues the following, the rejection 
of which constituted the eighth assignment of error, to wit : 

1. Was  the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? 
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2. Did the plaintiff, by her own negligence, contribute to her i n ju ry?  
3. What  injury, if any, is the plaintiff entitled to recover of the de- 

fendnnt ? 
Upon tlie l-erdict, judgment x-as rendered in favor of the defendant. 

Plaintiff appealed. 

Cfarroll d! Carroll and Manning d Xanning for plaintif. 
Long & Allen and Parker  & Long f o r  defendant. 

CLARK, C. J. T h e  plaintiff asked the court to charge tliat "If the 
jury should find from the evidence that  tlie defendant purchased the car 
for the use of himself and his  family, and that  tlie defendant permitted 
his sons, including Xewmer, to  drive the said car, driving himself, liis 
wife or liis daughter, and at times permitted the said Nenmer  to use 
said car for his oum pleasure, and permitted him a t  times to use i t  in 
his business, driving it alone, and said Kewmer used it at times without 
the express permission of his fa ther ;  tha t  on Sunday, 6 November, 1921, 
after the defendant had left home, but Xrs .  Squires was a t  home, and 
other members of the family, the said Xewmer went to the open garage, 
which v7as unlocked, and the car was unlocked, and drove the machine 
out, and came to  Graham and took Miss Madge Andrews and Mr. and 
Nrs .  Cox to ride, and during the ride tlie collision occurred, resulting 
in  the in jury  of the plaintiff, then the jury will answer the second issue 
'Yes.' " 

The  court refused to so charge, but, on the contrary, instructed the 
jury, a t  the request of the defendant: "If yon should find from the  
evidence, and by its greater weight, tliat the clefrndant, L. N. Squires, 
owned tlie Hudson car, and tha t  he used said car to some extent in his 
business, and used it also as a pleasure car for himself and hiq family, 
and a t  times permitted his son to use said car as a pleasure car, but that  
said L. X. Squires had forbidden his son to take said car, except on 
those occasions when liis said son should ask and receive permission so 
to do;  and if you should further find. from the evidence, and its greater 
weight, that on the occasion referred to in the complaint in this cause, 
S e w n e r  Squirm, the son of the said I,. M. Squires, had taken said car, 
without obtaining the  consellt and 11-ithout the knowledge of his father, 
rlle said L. 31. Squires, and was using the same, then I charge yon to 
answer the second issue 'NO.' " 

This instruction goes fur ther  than this Court has ever held in under- 
taking to define tlie liability of the father for the acts of a minor child. 
It requires that ,  before finding the second issue, that the son was the 
agent 01% scrrant  of the defendant, that  the jury must find that he was 
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driving the car at that particular time with the knowjedge and express 
consent of his father, and that if they failed to do so, by the greater 
weight of the evidence, they must find that he was not acting as the 
agent or servant of the defendant. 

I n  the latest utterance of this Court upon this subject (Robertson v. 
Aldridge, 185 N.  C., %92) the law applicable is thus stated by Hoke, J., 

- - 

speaking for a unanimous Court: "True, it is the recognized principle 
that a parent is not ordinarily responsible for the torts of a minor child, " A 

solely iy reason of the relationship, and that generally liability will only 
be imputed on some principle of agency or employment. Brittingham 
v .  Stadiem, 151 N.  C., 299. Accordingly, it has been directly held with 
us, in case of injury caused by negligent use of automobiles, that no 
recovery can be sustained when it is made to appear :hat the machine 
was being operated by the minor at  the time, for his own convenience 
or pleasure, contrary to the parent's orders or without authority from 
the parent, either expressed or implied. Linville v. Sissen, 162 N.  C., 
96; Bilyeu v. Beck, 178 N.  C., 481. But it is also held in our opinions, 
by the great weight of authority, that where a parent owns a car-for the 
convenience and pleasure of the family, a minor child, who is a member 
of the family, using the car at the time for his own purposes, with the 
parent's consent and approval, mill be regarded as representing the 
parent in such use, and the question of liability for negligent injury 
may be considered and determined in that aspect. Clark v. Sweaney, 176 
N .  C., 529; Grifin v. Russell, 144 Ga., 275; Hutchins v. Haffner, 63 
Col., 365; Stowe v. Morris, 147 Ky., 386; AIciVeal v. McKain, 33 Okla., 
449; Birch v. Abercrombie, $4 Wash.. 486. ,4nd from this it follows, 
we think, that when it is made to appkar that a car owned by a parent 
for family use is openly and habitually used by a minor child, a member 
of the family, such conditions will constitute evidence permitting the 
reasonable inference that the car is being operated by authority of the 
parent and for the purpose for which it-was obtained. Birch !. dber- 
crombie, supra; Williams v. May, 173 N .  C., 78; T a y l o ~  v. Stewart, 172 
N. C., 203." 

Again quoting from the same opinion, this Court said : "Again, while 
our decisions hold that automobiles are not to be regarded as inherently 
dangerous, requiring questions of liability to be determined in that view, 
it is the rule approved by well-considered authority and recognized in 
this jurisdiction, that when an owner, parent, or other, entrusts his car 
to one whom he knows or has every reason to believe if, incompetent or 
reckless and irresponsible to an extent that makes a qegligent injury 
probable, such owner may be held liable, though the doctrine of respon- 
deat superior is not presented (Gardner v. Solomon, 2130 Ala., l l 5 ) ,  a 
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position recognized and approved by this Court i n  the recent case of 
Tyree 9. Tudor, 183 N. C., 340." 

I t  would be too hard a burden to place upon one who r a s  injured by 
the collision caused by the proximate riegligeilce of the  driver of an  auto- 
mobile, bought by the defendant for  the family use and driven habitu- 
ally by his son, to  hold that, in order to fix liability upon the owner of 
the car, the injured person must produce testimony that  a t  the time of 
the accident i n  which he %\as injured the son was driving the car with- 
out obtaining the express consent and with the knowledge of his father, 
as the court has here chargcd. Those facts a re  peculiarly x i th in  the 
exclusive kiiowledge of the defendant arid his son; and upon the evidence 
in this case, in which the  son had habitually used the car, driving i t  
for the family or for his own pleasure or business, it  was encumbent 
upon the father to show that  the son had no permission a t  that  particu- 
lar time to drive the car, and it was error to charge the jury that, before 
they could render a wrdic t  against the defendant, they must find that  
the son a t  the time was driving the car with the knowledge and express 
consent of the father. That  requires a finding of an  espress authority, 
whereas, upon the facts and circumstances of this case, the jury should 
have been permitted to find whether, upon all the circumstances, there 
was an  implied consent, from the use in the family and frequency with 
which the son had driven the car for the family or for his own use and 
pleasure. h mere statement that  the father a t  some time had forbidden 
his son to use the car without his express permission was not conclusive 
evidence that  he  was not driving with the implied consent which might 
well have been drawn correctly from the custom that  mas shown of his 
frequent use of the car, and did not throw upon plaintiff the burden of 
proving such express permission by the greater weight of the  evidence. 

This instruction would enable the father, by the mere statement to 
his son that  he  could not d r i r e  the car without express permission, 
though driving the car habitually, to protect himself from liability, 
when, as a matter of fact, there is ample evidence from which the jury 
could, and probably should, h a r e  drawn the inference that  there was an  
implied consent and authority on the par t  of the father that he should 
so use it. 

T h e  number and frequency of accidents which occur, entailing death 
or serious injuries to others from automobiles driren by minors, which 
could not be done vithout the consent of the father and ovner,  forbid 
that  the father should escape liability by merely stating to his son tha t  
he could not drive the car without express permission, when it may be 
he nTas constantly and repeatedly doing that very thing, as was shown in 
this case, and necessarily with the kno~~le t lge  of the owner of the 
machine. 
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If  it had been shown that the minor was not ~ermi.t ted to drive the 
machiue, and that he had done so entirely without the knowledge of the 
father, the situation would be different, but here there is evidence of 
implied consent, ,which the jury might infer from the habitual driving 
of the machine for the family and for his own purposes by the son, and 
no eridence that it was done clandestinelv, as in the AYissen case. ,, , 

The public safety forbids that we should go beyond the extreme con- 
ditions laid down in the ATissen case, 162 N .  C., 96, where the car was 
taken by the minor son aga'inst the positive prohibitim of the father. 
I n  this case there was ample evidence, as above stated, from which the 
jury was entitled to infer-that, notwithstanding any prohibition, as a 
matter of fact the minor was habitually driving the car for the family 
or for his own pleasure or business. 

Error. 

STACY, J., dissenting in par t :  1 think there should be another trial of 
this cause for error in the charge, but I do not agree with the new doc- 
trine announced in the opinion of the Court that the burden of proof is 
on the father (defendant) to show a want of authority or permission on 
the part of his son to drive the car at  the time and place in question in 
order to exculpate the defendant froin liability. 

The burden of proof is on the plaintiff to show that she was injured 
by the negligence of the defendant;  and "when it is made to appear that 
a car owned by a parent for family use is openly and hsbitually used by 
a minor child, a member of the family, such conditions will constitute 
evidence permitting the reasonable inference that the car is being oper- 
ated. by the authority of the parent and for the purpose for which it was 
obtained." Hoke ,  J., in Robertson 1.. Aldridge, 185 N. C., 292. This, I 
think, is a correct statement of the law. I t  is as far ,as we have gone, 
and, i1: my judgment, it is as far as we ought to go. No presumption 
arises from the relation of parent and child by which the former can be 
held answerable for the wrongs of the latter; and if there be nothing 
more than relationship to connect a parent with the tort of his minor 
son, the parent is not liable therefor. Chandler v. Dcaton,  37 Tcs., 406. 

The liability of a father for the torts of his minor vhild, in general, 
rests oi~ly upon the rule of respondeat superior whe'n the fact of agency 
is  proccd, and no presumption of agency arises from the family rela- 
tionship. R u m b a  y. Gilham,  103 Wis., 312; Linci l ls  v. S i s s e n ,  162 
Pu'. C., 95, and cases there cited. With all due deference, I thiilk the 
Court has confused the rule in regard to the burdell of proof with 
strong circunlstances tending to &on. agency. S c h a e f w  c. Osferl)r ink,  
67 Wis., 495; 1 7  Am. & Eng. Ency. of Lam, 392. 
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T h e  ru le  a s  to  t h e  burden of proof is impor tan t  and  indispensable i n  
t h e  t r i a l  of causes. I t  constitutes a substant ial  r igh t  of t h e  p a r t y  upon  
whose adversary t h e  burden rests, and  hence i t  should be careful ly 
guarded a n d  rigidly enforced by  t h e  courts.  Hosiery Co.  v.  Express Co.,  
154 N .  C'., 480. 

EDWARD F. CUL1,OhI ET AI.., TRUSTEES IF BASKRUPTCY OF REPUBLIC 
TRUC'K AXD AUTO COJIPAKT, r. THE JIERCHAKTS B A S K  AND 
TRUST c o n w h s y .  

(Filed 31 October, 1023.) 

1. Actions-Defense~EvidencoIssues-Appeal and Error-New Trials. 
I n  an action by the trustee in bankruptcy to recover the value of an 

automobile alleged to hare been taken by the defendant bankrupt, in 
fraud of the prorisions of the Bankrupt Act, the defendant pleaded 
and offered cridence to show that,  l~olding a registered purchase-money 
mortgage, it  had, preceding a period of six months before petition filed, 
settled all matters betnecn the bankrupt and itself by taking orer the 
machine : H e l d ,  error for the trial judge, to tlie defendant's prejudice, 
to malie his liability depend upon a sirigle issue determinative only a s  
to the question of whether the settlement had been made as  alleged by 
the defendant, relieving the plaintiff of the burden of proof on the issue 
and depriving defendant of the defense under the duly registered uur- 
chase-money mortgage. 

2. Appeal and  Error-Objections and  Exceptions-Actions-Defenses. 
Ant1 nhere the defendant has duly moved for jutlgment a s  of nonsuit 

in the count) court. and has preserved his esceptions in the Superior 
('ourt and e\cqrted to an erroneous charge of the Superior Court judge, 
arid has also l ~ r e s e r ~ e d  these esc.eptiolis in the Supreme Court on ap~ea1 ,  
the pocition that  he had lout his right by ncquiescencc is untenable. 

3. A p p c d  and  Errol--ActionscT)efen~s--everal Ground9 of Defense- 
S e w  Trials. 

Where the allegations of tlie com~la in t  and the eridence 11reurnt two 
material and coniplete grounds for (lrfense, it  is rrrersible error for the 
judge, upon the trial, to deprive the defendant of one of them, and make 
i t i  liability iolelg tlrprnd upon the determination nf the other 

CIVIL A C T I O X  tried brfore h i s  Holior,  P f a r b u c k ,  J., and  a j u r - ,  a t  
Octobrr  Term,  1922,  of FORSYTII County  Court ,  and  heard  on  a p p r a l  
to  Superior  Court  before h i s  Honor ,  S'haw,  ,T.. a t  December T r r m ,  1912. 

T h e  action is  by t h e  trustees i n  bankruptcy of t h e  Republic T r u c k  
and  Auto  Company against defe~ldau t ,  to  recover t h e  1-alue of a n  auto- 
mobile which plaintiffs alleged defendant had  acquired of t h e  bankrupt  
i n  f r a u d  of t h e  provisions of t h e  bankruptcy acts. O n  denial  of p l a i ~ i -  
tiffs' r ight  as  claimrd, the  ju ry  i n  the county court rendered the  follow- 
ing  verdict : 
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"1. Are the plaintiffs the owners of and entitled to the possession of 
the automobile described in the complaint? Answer : 'Yes.' 

"2. Was said automobile wrongfully taken by the defendant on 5 
July, 1921, as alleged? Answer : 'Yes.' 

"3. What was the ralue of the automobile at the time of said wrong- 
ful taking? Answer : '$700.' " 

Judgment on verdict for plaintiffs. Defendant excepted and appealed, 
assigning errors. The judgment haying been affirmed in the Superior 
Court, defendant excepted and appealed to this Court, renewing his 
assigliments of error. 

X a n l ~ j ,  EIendren & W o m b l e  for plaintif fs.  
J .  E. A lexander  for de fendan t .  

HOKE, J. Plaintiffs, as stated, alleged and offered evidence tending to 
show that they were trustees in bankruptcy of the Re~ubl ic  Auto Com- 
pany, adjudged a bankrupt in August, 1921, and c la im~d that defendant 
had acquired and held a 1  automobile belonging to the bankrupt, con- 
trary to the Bankruptcy Act and in fraud of its provisions. Defendant 
denied, among other arerments, that it had so acquire13 the title to 'the 
automobile in question, and by way of further defense idleged that hold- 
ing a purchase-money mortgage on the automobile acquired by assign- 
mc.nt and for full value from the bankrupt, more than six months before 
the act of bankruptcy, plaintiffs had come to an adjustment with the 
mortgagor-purchaser by which the latter had surrendered for value ally 
and all claims he had against the machine, and defendant had beconle 
and was the full and bona fide owner of the same, and offered evidence 
in support of these defenses. 

On the trial in the county court, as we understand t i e  record, and in 
departure from the basic averments of the romplaint that defendant hail 
acquired in fraud of the provisions of the Bankruptcy Act, the issue of 
ownership was submitted to the jury on the single question whether the 
defendant had come to an adjustment with the original purchaser and 
mortgagor of the machine, and whereby the latter had surrendered any 
and all claims thereon to defendant as set forth in his additional de- 
fense. By this course of procedure the plaintiffs were relieved, and to 
our minds erroneously relieved, of the burden of establishing their claim 
as set forth in the complaint, arid defendant was in effect deprived of 
any and all claim on the machine which niight arise to him under and 
by ~ i r t u e  of a duly registered purchase-money mortgago which had been 
assigned to defendant for ralue long bcfol-e any adjudication of bank. 
ruptcy of the company. 
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Appellee does not seriously contend against the  conm~ission of preju-  
dicial e r ror  i n  the  course pursued unless defrrldaiit should be held to  
have  acquiesced ill t h e  t r i a l  of t h e  issue as  presented to the  jury, but  we 
do not so interpret  t h e  record. O n  t h e  contrary,  defendant seems to 
have insisted throughout  on  his  objections, a n d  al l  of them, t o  the  
val idi ty  of t h e  t r i a l  a s  presented i n  h i s  esceptiorls to  the  refusal  to  
nomuit ,  a n d  specifically t o  t h e  charge a s  given, a n d  assigning same for  
error ,  both i n  t h e  county arid Super ior  courts and  on appeal  herc. 

T h e  case i n  principle i s  not unl ike one disposed of a t  the preseut term 
of C h e r r y  u. R. R., ante ,  263, i n  which t h e  court,  i n  presenting the 
cause t o  t h e  jury,  restricted plaintiff to  a single g round  f o r  relief T ~ ~ ~ C I I  

h i s  allegations a n d  e ~ i d e n c e  presented two, a n d  t h e  ru l ing  was held 
f o r  rerersible error .  

W e  a r e  of opinion t h a t  defendant  is  entitled to  a new t r i a l  of the  
cause, a i d  i t  is  so ordered. 

Kew tr ia l .  

MARBURY LUMBER COMPAST v. BRIGGS-SHAEFNER COUPAPSP 

(Filed 31 October, 1923.) 

1. Contracts-Arbitration and Axvard-Evidence-Fraud-Instructions. 
Where thrre was conflicting evidence upon the trial of an action to 

recover the purchase price of lumber sold and acceptance refused upoil 
the ground that i t  did not come up to sl?ecifications, as  to whether the 
1)arties had aereed to be bound by tlie conclusioil of an official inspector, 
i t  is not error for the judge to charge the jury that, in the absence of fraud 
in the procuring of the contract, to abide by tlie inspection, if the jury 
found that there was such contract, the defendant would be bound by 
the result, and should the jury so find, they need not consider defend- 
ant's testimony that tlie lumber did not come up to grade or quality 
called for in the original contract. 

8. appeal and Error-Objections and Exceptions-Verdict-Issues-Im- 
material Matter. 

T h e r e  a determinative fact a t  issue has been found by the jury, under 
proper instructions, for appellee, the exceptions of the appellant to the 
adniission of eridence upon a different phase of the case becomes imma- 
terial in the Supreme Court on appeal. 

STACY and h~ahrs,  JJ., dissenting. 

. ~ P P E A L  by plaintiff f r o m  X h a u ~ ,  J., a t  M a y  Term,  1923, of EORSYTH. 
T h i s  action was hrought upon  sale of lumber by  the  plaintiff t o  the 

defendant. V h e n  t h e  lumber arri7-ed a t  defendant's place of business 
i t  was refused because alleged not t o  be u p  to contract as  t o  grade, size 
and  thirkness. I t  was examined by  the plaintiff's salesinan and  agent 
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I>EMBER C0. 'U. BRIGCIS-SHAFFXER CO. 

and there is evidence that it was admitted by him that the complaint 
of the defendant was well founded and that it was within its rights in 
refusing to accept the lumber. 

Some months thereafter a representative of the plaintiff asked to send 
an official representative to esanline the lumber. There was conflicting 
testimony whether the inspector was to be the judge whether or not the 
lumber complied with the requirements. The plaintiff alleges in  his 
complaint that there was a contract between the parties by which they 
agreed to abide by the decisions of the in:jpector, whivh was denied by 
the defendant. 

The action was tried in Forsyth County Court in Sorember, 1922, 
before Starbuck ,  J., and the jury found upon the issues submitted that 
the defendant was indebted to the plaintiff $1,470.53, less freight. The 
evidence having shown that the amount of the freight was $179, judg- 
ment was rendered against the defendant for the difft'rence, $1,291.53, 
and costs, on 29 November, 192.2. 

The defendant appealed to the Superior Court, and that court, after 
hearing the argument of the case on appeal and all e:rceptions sent up 
from the county court, re-versed the judgment below and directed a new 
trial, from which the plaintiff appealed. 

Parr i sh  & Deal and Ratclif f  R. H u d s o n  for p la in t i f .  
Stoink, Cloment  & Hutchins and Oscar 0 .  Ef ird for. de fendan f .  

CLARK, C. J. This case was tried in the Superior Court upon excep- 
tions assigned in the appeal from the county court, and judgment was 
rendered by that court reversing the judgment of the court below. 

I t  was alleged by the plaintiff that there had been an agreemeut to 
have the lumber inspected and that both sides abide by the result of 
that inspection. The plaintiff's cause of action was based solely upon 
that agreement, which it was alleged was entered into by the parties 
after the lumber had been refused by the defendant under the contract. 
This matter of an agreement to accept the result of the inspection was 
tried out in the county court, and the ~ e r d i c t  of the jury sustained that 
contention. 

The defendant in his brief says that the two points in controversy 
are whether or not the plaintiff and defendant agreed lo the inspection 
and that the parties would be bound by the report of the inspection; 
and the other point was that wen if the ju1.y found as (3 fact that there 
was sucli an agreement, that by fraud or mistake or inadvertence the 
inspector in making the il~spectioi~ did not inspect as to size and ~rorking 

The plaintiff assigns exceptions of error that the judgcl of the Superior 
Court had erred in finding that the judge of the countj court had corn- 

- mitted error in t~ ren ty  particulars. 
I 
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The  17th exceptioii by the plaintiff is that  the court erred in find- 
ing that  the  judge of the county court committed error in that  hc  
charged the jury as follo~vs: "If you believe a contract n a s  entered into 
by the plaintiff and defendant by which both agreed to an official inqpec- 
tion of the lumber in  question, and that  it was understood and agreed 
by the plaintiff and defendant that  each was to abide by the  report, and 
if there is no eridence of any fraud or deceit practiced by the defendant 
i n  obtaining said contract and agreement, and if said official inspection 
was made in  accordance with agreement, the defendant, under the terms 
of its contract, as a matter of law, is bound thereby; and if you should 
find from t h ~  evidence that  said contract was entered into as above set 
out and said inspection was made according to contract, you d l  not 
consider the evidence of the other witnesses tending to show that the 
lumber passed by tllr inspector did riot come u p  to grade and quality 
called for by the original contract, you xi11 answer the  issue in f a lo r  of 
the plaintiff." 

J\-e think that  the judge of the Superior Court erred in holding that  
this charge Tvas erroneous, and this renders it uimecessary to consider 
the other exceptions, which are based upon the ground that  the judge 
of the lower court committed error in permitting witnesses to testify 
as to matters n-hich would have been pertinent only in the view that  the 
jury had held that there was no agreement for inspection and report 
by the inspector. 

We are  of opinion that  on the tr ial  in the county court 110 errors were 
committed in the particulars named, and the verdict of the jury and 
the judgment thereon in the county court should 1lal-e been sustained 
and the action of the Superior Court in reversing them should be set 
aside. 

Reversed. 

STACY and , \ ~ s ~ s ,  JJ., dissented. 

PAU1,ISE R. ALLEN v. HAZEL SAUNDERS ET AM. 

(Filed 31 October, 1933.) 

Husband and Wife-Dower-Estates-Contingent Remainders. 
Under a dt'vise to testator's daughter and son, equally, and in the 

event of either djing without issue. then the whole estate to the other, 
with ulterior contingent limitations over, upon the death of the son, his 
widow is entitled to dower in his lands, he haring been seized thereof 
cturing ~ o ~ e r t u r t ' ,  nit11 the possibility of a child of the marriage taking 
by dt'sc.ent. Pollatd 2'. Rlaughfer ,  02 S. C., 7 2 ,  cited and applied 
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APPEAL by defeildants from S h a l l ,  J . ,  at  May Term, 1923, of FOR- 
SY TH. 

The  sole question presented by this appeal is the right of the peti- 
tioner, Pauline Bugher Alllen, ~ v i d o ~ v  of Sydney E. Allen, to do~ver. 
Her  right thereto depends upon the construction of the will of Laura L. 
-1llc11, niotlier of Sydney E. Al l~w,  who died ~ i i t h o u t  issue, leaving the 
plaintiff his widow. 

Paragraph 2 of the will of Laura  E. Allen reads as follo~vs: "I 
devise axid bequeath to illy children, l l i l i~ie and Sydney E. Allen, equally 
the house known as 318 Spruce Street, ill tlle city of Winston-Salem, 
N. C. I11 tlle evcnt of tlie death of either one of these children, TI-ithout 
issue, the survivor shall inlierit the deceased one's in txes t ,  and should 
the surviving one die without issue"-the c3secutor was to sell the prop- 
erty and divide the profits equally among the surviving children of tlie 
testatrix. 

I n  the  special proceeding the clerk ordered tlie writ to issue to the 
slieriff commanding him to summon a jury of freeholders to lay off 
do~vr r  to the petitioner. The  respoi~tlents appealed, and the appeal was 
placed on the motion docket of the Superior Court, where S h a w ,  J., 
affirmed the judgment and order for a jury, and the respondents ap- 
pealed. 

P h i n  IIorton,  Jr . ,  for petitioner. 
Xa,z ly ,  I Iendren  R. W o m b l e  for r e s p o n d ~ n f s .  

CLARK, C. J. W e  think this case was settled by that  of Pollard v. 
Slaughter ,  92 K. C., 72, where the Court held, in a lerirned opinion by 
Ashe,  J., upon a devise in tlle same terms, and upon tlie same facts as 
in the case a t  bar, that  where there is a devise in fee simple, with an  
esecutory devise over, the wife's right to dower atta~-hes on the first 
estate and is not defeated by its determination on the death of the hus- 
band, for  the widow is entitled to do~vcr in all lands of which her hus- 
band was seized during coverture, and which any child she might bear 
him could by any possibility take by descent. 

W e  could add nothing to the  reasoning of the learned judge in  that  
caw. The  liusband (Sydney E .  -Illell) held a defeasible fee simple, 
17'1~iffield t.. Garris ,  131 K. C., 148; S. c., 134 K. C., 2-4 and cases cited 
thereto in Anno. Ed.  The  right of his wife to dower therein attached 
by marriage and was not defeated by his decease and determination of 
the estate. This  case has been cited and approved in  N i d y e t t e  11. Gruhbs, 
145 N.  C., 91, which states that  "other courts of the highest authority 
have taken the same view," citing X o r f h c o f t  2%. TT'hipp, 51 Ky., 69-73. 

Affirmed. 



3. C.] FALL TERM, 1923. 351 

JULIUS G. BLAKELY v. LOUISE H. BLAKELY. 

(Filed 31 October, 1023.) 

1. Divorce-3Irtrriage-Condonation. 
Held, i n  a suit for divorce a .ci)zczrlo, condoqation of the wife's adulter- 

ous act is the forgiveness of the offense on condition that she will abstain 
from Iilre oft'ense thereafter, and upon the condition violated, the origi- 
nal offense is revived. 

2. %me-Pleaclings-Eridencc-But-den of Proof-Defenses-Actions. 
Where the wife relies upon the condonation of her adulterous coriduct 

in defense to the husband's suit for a divorce n vincztlo, it is not required 
that the husband negative the defense of condonation in his complaint, 
hut it is for the wife to allege and prore it, as an nffirmati~e defense. 

APPEAL by plaintiff from Crannzer,  J., at  J u n e  Term, 1923, of VAICE. 
Civil action for divorce absolute. 011 issues submitted, the jury ren- 

dered the following verdict : 
"1. H a s  plaintiff been a resident of the Sta te  of PTorth Carolina for 

t ~ o  ycars next preceding the comnieilcenlent of this action, as alleged? 
Answer : 'Yes.' 

"2. Were plaintiff and defendant married to each other, as alleged? 
Answer : 'Yes.' 

"3. Did the defendant commit adultery, as alleged in the  complaint? 
Answer : 'KO.' " 

Judgment on verdict for defendant, and plaintiff excepted and ap- 
pealed. 

Fin la tor  Le. E a s t m a n ,  S. IT'. E a s o n  and  Douglass CE D o ~ ~ y I u s s  for 
p l a i n t i f .  

Chas.  U .  I l a r r i s  for de fendan t .  

HOKE, J .  On  the trial, plaintiff offered evidence tending to show the  
alleged adultery of the wife in the year 1921. On objection the evi- 
dence Tvas excluded, the court stating that  lie would not permit any w i -  
rlence of adultery prior to March, 1922, the date of final separation of 
the parties, for the reason tha t  plaintiff had not negatired condonation 
in hii: complaint, and in  our opinion the exception of plaintiff to this 
ruling must be sustained. Condonation is properly understood to be 
the forgiveness of an offense on condition that  the  party will abstain 
from like offenses thereafter, and if the  condition is violated the original 
offense is  revived. Lass i f e r  v. Lassifel . ,  82 K. C., 129. I t  is very gen- 
erally regarded as a specific affirmative defense to be alleged and prored 
by the  party insisting upon i t  and is  not required to be negatived by the 
opposing pleader. W h i t e  v. W h i t e ,  171 Va., 244; O d o m  2'. O d o m ,  36 
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Ga., 386; 9 R. C. L., 386. ,\nd decision of our own Court, in Kinney 
v. l i ' innry,  149 IT. C., 321; Steel 7>. Steel, 104 N. C., 631-638, and 
other cases, a re  in  full approval of the general principle. Even when 
set forth i n  the  pleadings as required, not being ill the nature of a 
counterclause, the allegations would ?x taken as denied by the  plaintiff. 
C. S., see. 543. 

There is error and plaintiff is entitled to a new tr ial  of the cause. 
Reversed. 

BOARD O F  CONBIISSIONERS F O E  THE COUNTY OF CUNBERLASD 
v. C. If7. McNEAR C CO. 

(Filed 31 October, 1!)23.) 

Statute-Substantial Complianc+Electionu--Sfunicipal Corporations- 
Schools--Bond-Taxation. 

Township bonds for public school purposes, authoriz?d at an election 
held 9 hlay, 1923, under the provisions of C. S., ch. 93, are not invalid, 
when otherwise regular, on the ground that this section of the Consoli- 
dated Statutes was superseded by the prror enactmen: of chapter 136, 
Public Laws of 1923, there having been :1 substantial compliance with 
the requirements of the statutes on the subject. 

CONTROVERSY without action heard by Sinclair, J., a t  September 
Term, 1923, of CUMBERLAND. 

Judgment for plaintiff. Appeal by defendant. 

Dye & Clark for plaintif 

ADA&, J. On 12 June,  1923, the plaint lff, after due advertisement, 
accepted the bid of the Kational  Bank of Fayetteville for  $75,000 of 
bonds to be issued for Pearce's Mill Township School District i n  said 
county, bearing interest a t  the rate of 6 per cent per annum, payable 
semiannually, and ordered that  t h r  bo~lds be delivered tc t he  bank upon 
payment of the amount due. T h e  bonds were to be prepared and exe- 
cuted in  accordance with a resolution of the plaintiff adopted 19 May, 
1923. The  bank transferred its bid to the defendant, and the  plaintiff 
furnished the defendant with a certified transcript of all the proceedings 
relating to the issue of said bonds. The  defendant refused to accept and 
pay for the bonds on the ground tha t  they were invalid because they 
were authorized a t  an  election held on 9 n a y ,  1923, under the pro- 
visions of C. s., ch. 95, which, on 15 April,  1923, Tvas superseded by 
the  Public Laws of 1923, ch. 136, and that the plaintiff was without 
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authority to order the election which approved the issue of the bonds. 
The school district is a duly constituted special-tax district, the boun- 
daries of which are coterminous with the boundaries of the towns hi^. 
The petition, order, notice and all the other proceedings relating to the 
election were in all respects regular, and the election mas duly declared 
carried in favor of the bonds and the levy of a tax for their payment as 
they became due. 

His  Honor rendered judgment declaring that the order of election 
was made pursuant to authority vested in the plaintiff; that the election 
mas legally and properly called, held, and determined; that the bonds 
when issued will be valid, and that the defendant is bound by its con- 
tract of purchase. 

We have carefully examined the proceedings relating to the election 
in connection with the ~ a r i o u s  statutes regulating the issuing of bonds 
in counties, townships, and school districts set forth in  C. S., sees. 5527 
and 5676 et  seq., and in  Public Laws 1923, ch. 136, and from our in- 
vestigation we are satisfied there has been a substantial compliance with 
all the statutory requirements, and the defendant's exception is without 
merit. The judgment of his Honor is 

Affirmed. 

(Filed 31 October, 1923.) 

Appeal and Error-Stare Decisis. 
Upon this fourth appeal: Held ,  there rras no prejudicial error to the 

appellant in the rulings of law by the trial judge, which is substantially 
in accordance with the rulings of the decisions heretofore herein rendered 
by this Court. 

APPEAL by defendants from Bond, J., at April Term, 1923, of GRAX- 
VILLE. 

This is the fourth time that this case, which began 3 April, 1914, 
has been bcfore the Court. I t  was here previously, Taylor 7). Xeadozus, 
169 N. C., 124; 175 N. C., 3'73; 182 N. C., 266. 

On the first appeal it was held error to charge that R. P. Taylor could 
not recover his share in the disputed lot as one of the heirs at law of his 
father, Dr. L. C. Taylor, if his wife, who had purchased at a mort- 
gage sale, should fail to recouer. On the second trial, the devisees 
of Dr. Taylor and the heirs of himself and ~vife, to whom he conveyed 
a two-thirds interest in the land, were made parties plaintiff and filed 

23-186 
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a complaint alleging that they were tlie olriiers of the land in dispute 
if the court should hold that  the wife of R. P. Taylor w l s  not the owner 
thereof. 

On this secoild trial, Co~inor,  J., at first admitted the par01 evidence 
of the defendants as to acts of user, and then, on motion of plaintiffs, 
excluded the  same from the consitleratioi~ of the jury, u ho brought in a 
verdict for the plaintiffs. 011 appeal, this Court held tha t  there was 
error i n  excluding this evidence. 

,it  tlle third trial, Hor to~ i ,  J., allowrd defendants to illtrodwe all their 
oral testimony, and the  jury again broughr, i n  a verdivt for the plain- 
tiffs. 011 appeal, this Court held that  the judge had unlluly emphasizetl 
the testimony of the court surveyor and sent the case back for a new 
trial. 

On  this fourth trial, nearly every possible proposition of law and of 
fact having been debated heretofore and on this trial, the jury again 
brought in a verdict for the plaintiff. 

I t  is admitted by both sides that  Dr .  L. C. Taylor was the ancestor 
in blood of all tlie plaintiffs except Mrs. I3etty R. Ta:;lor, who is  the 
wife of his son, and was the allcestor ill title of both the plaintiffs and 
defendants, and that  he formerly owned all the lands slio~un on the map 
by the court surueyor, Mr. Foster. 

The land in  controversy is a str ip f r o n t i ~ ~ g  on Williamsboro Street, 
Oxford, 28 feet wide and 1 6 1  1-3 feet long. The defendants i n  the 
answer do not deny the allegation in complaint that the annual rental 
value of tlle saine is $25 .  Upon the issues subniitted the court found 
that the plaintiffs were erltitled to the land in dispute and that  the 
defendant, J. F. Meadom, is in wrongful possession. Judgment ac- 
cordingly. Appeal by defendant. 

CLARK, C. J. The case was elaborately and most ablj. argued in this 
Court, extra time being allowed for its consideration. I t  is the fourth 
time that  tlie case has been presented here, and it is stated that it took 
four days for the tr ial  below on the last occasion alone. There are 
numerous exceptions and, by very able briefs in addition to the oral 
argument, every possible contention was presented for our consider- 
ation. W e  do not think, however, that  there is any new proposition of 
law presented whose restatement by the Court ~ r o u l d  be of service to 
litigants. 
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T h e  case hav ing  been t r ied three times before, nearly every question 
of lax7 a n d  of fac t  h a s  been heretofore discussed, and  the judge seems 
t o  hal-e f o l l o ~ ~ e d  carefully t h e  previous rul ings of the  Cour t  i n  t h e  mat -  
ter.  Indeed,  on th i s  appeal  t h e  argument  scerns t o  have  alnlost entirely 
been a debate upon  t h e  facts,  of which the  j u r y  a r e  the  proper  and  
appropr ia te  t r i b m ~ a l ,  a n d  they  ha^-e f o r  the  t h i r d  t i m e  reiidered their  
decision i n  favor  of tlle plaintiffs. I f  there \\-ere a n y  error  of l aw com- 
mit ted n e  do not th ink  t h a t  it was such a s  ~ o u l c i  h a w  affected t h e  
verdict. 

T h e  j u r y  011 this  t r i a l  h a d  t h e  l a w  fa i r ly  a n d  clearly placed before 
them by t h e  judge i n  h i s  ru l ing  a n d  i n  h i s  charge, and  c w r y  facat bear- 
ing upon  t h e  case \\-as ful ly  presented a n d  doubtless careful ly considered 
by  t h e  jury.  

, i f ter  a fu l l  a n d  careful  consideration of al l  t h e  exceptions, upon t h e  
whole case, we th ink  tha t  substantial justice h a s  been at ta ined,  and  i n  
t h e  t r i a l  helow Tve find 

S o  error. 

(Filed 31 October. 1023.) 

1 .  Estates-Entirety-Husband and \\-if-Debtor and Creditor-Home- 
stead-Constitutional Iaw. 

An cstnte conveyed in entirety in fee to l~usband and wife is one to 
~\-llic.l~ the right of snrr i rorshi l~ is alq~lical~le, the husband, during the 
joint estate, ha~-iilg the right of possession and to tlie rents nnd profits, 
though lie is not entitled to a homestead therein as  against the interest 
of the wife (C.  S.. scc. 16(i'i), tlie title thereto vesting in the one 011 the 
drat11 of the other, and not subject to execution for tlie debts of eithw 
during the continuance of the joint estate. 

8. Husband and Wife-Estates by Entirety-Title-dli111011a-a-Statutes- 
ComTs-Judgnlents--Orders. 

TT'lie~ c lluilmld and \\ ife own land 1 ) )  rntiret~eq, the rents and profits 
of the husl~nnd thcrein may be c.hargcd nitli tJie sllpport of the 11 ife and 
the minor childrcn of the marriage ulmil hi< al~nndoninc~lt of lier. uil(ler 
the prorisions of C' S., sec. lG(i7, and for lier connqel fee- bx c1ial)ter 
123. Public l.nns of 1991, in these proceedings; and to enforce an older 
allowing her alimonj and attorne)'s few. according to tile statutes, a 
n r i t  of possess~on may icsue (C.  S., see. 1668) to apply thereto the rents 
and profits as  they shall accrue and become perionalty; and an order for 
the sale of land convexing the fee-siinple title for tlle purpose of payi11g 
the allowance is erroneous. 

CLARK, C. J., concurring. 
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,IPPEAL by plaintiff from Grady,  J., at chambers, 10 ?day, 1923, from 
PA~ILICO. 

Some of the essential facts are set forth in the complaint of plaintiff, 
and are as follows : 

"1. That she and the defendant, M. 0. Holton, were married on 17 
May, 1903, and by said marriage there have been born fire children, 
the oldest of which is now 16 years and the youngest about 3 years of 
age. 
"8. That the defendant owns several small tracts of land situate in 

the counties of Pamlico, Craren and Beaufort, which land will be here- 
inafter described. 

"3. That the defendant, without any just cause or provocation, un- 
lawfully and wrongfully abandoned plaintiff and said children on 1 
April, 1922, and p l a i n t 8  has heard nothing from said Sefendant since 
his abandonment, except that he has departed from the State and when 
last heard of by plaintiff was living in the State of Georgia. 

"4. That plaintiff is unable to cultivate to advantage any of the lands 
owned by the defendant, and she is greatly in need of support for herself 
and five minor children. 

"5. That the plaintiff has no means of support whateyer, and she has 
been advised, informed, and believes that the land and other property 
owned by the defendant may be subjected by the court to a lien for the 
necessary subsistence of herself and five minor children. 

"6. That on the 2d day of September, 1922, warrant of attachment 
was duly issued by the clerk of the Superior Court of Pamlico County, 
directing and commanding the sheriffs of Pamlico, Cralyen, and Beau- 
fort counties to attach and safely keep all the property of the said M. 0. 
Holton, or so much thereof as might be sufficient for a 1.easonable suh- 
sistence for plaintiff and her five minor children. 

" 7 .  That the said sheriffs hare made the following inventories, certifi- 
cates and returns to the clerk of the Superior Court, Prlmlico County, 
on said attachments : 

"Inven tory  of Land-Pamlico County. 

"First Tract-Containing 12 acres, more or less, being the same land 
conveyed by Barzilla Holton and wife to Niffin 0. Holton, 6 April, 
1921, recorded in register of deeds' office, Pamlico County, Book, 78, p. 2. 

"Second Tract-Being the same land conveyed by Barzilla Holton 
arid wife to Miffin 0. Holton, 8 February, 1904, recorded in register of 
deeds' office, Pamlico County, Book 36, p. 413, containing 7 5  acres, 
more or less. 
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"Third Tract-Being the same land conreyed by C. D. Holton and 
wife to Xiffin 0. Holton and Lucy G. Holton, wife of defendant, M. 0. 
Holton, 30 August, 1904, recorded in register of deeds' office, Pamlico 
County, Book 37, p. 265. 

"Craven County. 

"Fourth Tract-Being the  21-acre tract conreyed by Brazilla Holton 
and wife to Miffin 0. Holton, 6 April,  1921, recorded in register of 
deeds' office, Pamlico County, Book 75, p. 1, and register of deeds7 
office, Craven County, Book 246, p. 2, and being the first tract conreyed 
in said deed. Excepting from this tract about one acre on the northern 
end thereof, which is situated in  Beaufort County, Xor th  Carolina. 

"Fifth Tract-Bounded on the  north by the county lines of Craren  
and Beaufort, and on the  west by N. 0. EIolton, being the undivided 
right, title and interest of defendant, $1. 0. Holton, i n  said tract, known 
as the Tunstall undivided land, owned in common by the defendant, 
M. 0. Holton, and R .  C. Holton et  als. 

"Beaufo~t  Counf y. 

"Sixth Tract-Containing 1!5 acres, more or less, being the same 
land conveyed by Willis G. Toler and wife to Miffin 0. Holton, recorded 
in register of deeds' office, Beaufort County, Book 201, p. 517. 
"8. That  four of the defendant's abandoned minor children now need 

to be in school and are  greatly in  need of clothing, books, and p o p c r  
food for the nourishment of their bodies, and many other things; and 
the plaintiff herself is greatly in need of money with which to buy the 
necessary comforts for the support of herself and five minor children. 

"Wherefore, plaintiff demands judgment that  she be allowed such a 
sum from the date of abandonment of her by the defendant, her hus 
band, t o  the present date, and for a fu ture  allo~vance per month as she 
may show to the court to be the necessary subsistence for herself and 
her five minor children; also, for a necessary allowance, for  a reasonable 
counsel fee, for cost, and any other relief to which she may show hrrsclf 
entitled." 

The record shows that  summons Tvas issued and warrants of attach- 
ment were properly obtained in accordance with law. The court below, 
a t  ru'o~~ember Term, 1922, rendered judgment, finding that  the proceed- 
ing was regular. The  judgment rendered also says: 

"And i t  appearing to the court that  the plaintiff is the wife of defend- 
ant, and that  the defendant abandoned plaintiff, his said wife, on the 
1st day of *4pril, 1922, since which time he has contributed nothing 
towards the support of his said wife and f i ~ e  minor children, and that  
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the dcfcndaiit has fled from the State, and when last heard of by plaiu- 
tiff was residing in the State of Georgia: [t is, therefore, ordered and 
adjudged by the court that  the defendant pay to the plaintiff, per month, 
$50, from the 1st day of April,  1922, as a necessary subsistence for her- 
self and fire minor children, and $100 for expenses and counsel fee. 

( ' I t  is further ordered and decreed that  this judgmel~t, to tlie extent 
of inonthly payments herein decreed during the life of ihis decree shall 
constitute a lien on all the real and pcmonal property of the tlcfendant, 
and the  said defendant is hereby ordered and directed to execute a deed 
of trust conreying all his interest in l a d s  in  Pamlico, C r a ~ e n ,  and Beau- 
fort couuties to C. D. Holtoli, trustec for plaintiff, to secure the per- 
formance of this decree; and i l ~  default of the execution of said deed of 
trust within tell days from the dax, 21 Xovemher, 1922, then this decree 
shall operate as conveyance to said C. D. Holton, trustee, with the polver 
of sale, and shall be the duty of said trustee, after due adrertisemeut 
under the orders and directious of tlie court, to sell s2 much of said 
lands as may be necessar- to satisfy this decree. 

"In ease of default in the payments h e r ~ i n  required to be made by 
the defendalit, the11 said trustee is hereby authorized ~ i i d  directed to 
apply either to tlie resident judge or judge riding the Fi f th  Judicial 
District for  an order for tlie sale of the lands hereinafter described. or 
so nluch thereof as n a p  appear to the court to be necessErp for the pay- 
ment of this decree to date. 

"It is  hereby ordered by the court that  this judgment shall coiistitute 
a lien on the following described tracts of land." 

The sanie are  set forth in the complaint, before nleiitioned, except the 
fourth tract. 

C. D. Holton, trustee, a t  Fa l l  Term, 1922, of the  Superior Court of 
Panilico County, before Culvert, J., obtained an order of sale of the 
"first," "fifth," and "sixth" tracts of land set forth in the complaint 
before n~elitioned. T h e  proceeds derived from the sale to be applied in 
m o n t h l ~  payments of $50 to plaintiff, and counsel fees, in compliance 
with former judgment. The  trustee made sale of the "lirst tract" and 
made report as required by tlie order. The  land broughi $673, and the 
sale was confirmed. 

C. D. I-Iolton, trustee, filed application before Grady ,  J ,  holding court 
in Palnlico County, a t  Bayboro, N. C., 10 Nay ,  1923, to sell the land 
hereinafter set forth. This application sets forth in deiail the sale of 
the "first tract," amount it brought, and the application of the fund, 
shoning that ,  after paying expenses of sale, attorney's f w ,  and reason- 
able subsistence of $50 per month to plaintiff, tha t  on 1 Map, 1923, 
thew was only a balance of $10 to be credited on judgment of allon-ance 
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to plaintiff of $50 for the nlontli of X a y ,  1923. The  application was to 
sell the land to pay the $50 monthly allol~ance. 111 the application and 
order of sale tendered by C. D. Holton, trustee, to Gracly,  J., to sign, 
was to  sell the followirig described lard ,  same being the "second tract," 
set forth in the complaint. hut described by metes and bounds as f o l l o ~ ~ s :  

'lBeginning at w gun1 standing on the east side of rppcr Broad Creek, 
ill or  near the mouth of a branch. and r u l ~ s  thence south 60 degrees east 
125 poles to a lightwood stump on the east side of Spiglit's Road 
(Simon's corner) ; tlience south 64 degree west 126 poles to a gun1 a t  the 
liead of a hrancli; then n i t h  said branch to thc run  of Broad Creek; 
the11 up said erecli to the beginning; containing about 75 acres of la~itl,  
1wi11g the samr laud co11~ yet1 by Barzilla Holton and wife to lliffin 0. 
I I o l t o ~ ~  atid nifc,  dated S February. 1904." 

The appliration for the sale of this tract of land, and the order ten- 
dered by plaintiff to the court below to sign, both allege, "being the 
wrne land formerly known as the T i l l i a m  11. Holtoa land and the same 
land conreyed hy Barz i l l u  If o l f o n  and  w i f e  to ,Ififtin 0. 110l ton and  wife 
(italics ours), dated 8 February, 1904." The  complaint indicates that  
the deed  as made to Miffin 0. Holton. The  present application and 
order tendered by plaintiff for  the court to  sign was to  scll the land 
o ~ v ~ i e d  by p l a i n t i f  and  de f en t lan t ,  h z~s lmn t l  a~rd zrife. 

Tlie court below rcfnscd to sign t l ~ e  order to sell this tract of land, 
mid from the refusal of the court plaintiff exccpts and appeals to this 
('ourt. 

Certain crrditors, n l ~ o  liad attached the lands of defendant after the 
attachment of plaintiff, objected to the order to sell the before-melltioneti~ed 
tract of land. 

Z. T'. Razcls for  plaitzt i f .  
-4. U .  Il'arcl for c w d i f o r s .  

C L ~ R K S O S ,  J. Froni the record we take i t  that  the deed to the land 
was made to l l~qband  and nife,  plaintiff and deferidant in this cause. 
Tlie application and order tendered the court so states. The  court below, 
from the application and ordw tendcreil, nlaclc no rrror in refusing to  
sign the order. 

"If any 1iusl)nnd shall scparatc liirnself from his wife and fail to pro- 
Tide her and the childrcw of their marriage v i t h  the neceisary subsist- 
cnce, according to his nlcanq and condition in life, or if he shall be a 
drunkard or spendtlirift, or he guilty of any  nlisconduct or  acts that 
~ r o u l d  he or c o n d t u t c  cause for divorce, either absolute or from bed and 
l~onril, t h r  n i f e  may i~ ls t i tu t r  all action in the Superior C'ourt of the 
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county in  which the cause of action arose, lo have a re,tsonable subsist- 
ence and counsel fees allotted and paid, or ::ecured to her from the estate 
or earnings of her husband. Pending the tr ial  and final determination 
of tlie issues involved in such action, and a1:;o after they are determined, 
if finally determined, in favor of the mife, such wife may make applica- 
tion to the resident judge of the Superior Court or the judge holding the 
Superior Courts of the districat ill which the action is brought, for an  
allowance for such subsistence and counsel fees, and i t  shall be lawful 
for such judge to cause the husband to secure so much of his: estate or to 
 pa^. SO much of his earnings, or both, as may be proper, according to his 
condition and circumstances, for the benefit of his  said mife and the chil- 
dren of the marriage, having regard also to the separete estate of the 
wife. Such application may be heard in or out of term, orally or upon 
affidavit, or  either, or both. N o  order for s i ~ c h  a l l o ~ ~ m w e  sliall be made 
unless the husband shall have had five days notice tlicreof; but if the 
husband shall have abandoned his wifc and left the State, or shall be in 
parts  unknown, or shall be about to remove or dispose of his property for 
the purpose of defeating the  claim of his mife, no notice shall be necessary. 
Thv order of allowance herein provided for may be modified or vacated 
a t  any time, on the application of either party or of any one interested. 
I11 actions brought under this section, the  wife shall no! be required to 
file the affidavit provided in  section 1661, but shall ~ e r i f , y  her complaint 
as prescribed in the case or ordinary civil actions." C. S., ch. 30, sec. 
1667 ; Public Laws 1921, ch. 123. Counsel fees allowed by Public Laws 
1921, ch. 123. 

"A11 attachment against tlie llusbalid's land will lie in favor of the 
wifc, abandoned by him, for a reasonable subsistence or allowance ad- 
judged by tlie court, under the implied contract tha t  i e  support and 
maintain her, under the statute declaring and enforcing it,  and under 
the order of court and attachment of the husband's land is basis for the 
publicatioli of sumnions. The  wife's inchoate right to alimony makes 
her a creditor of her h ~ ~ s b a n d ,  enforceable by attachment, in case of his 
abandonment, ~d i i c l l  puts every one on notice of her claim and her 
priority over othcr creditors of her husband." Sl'alion v. lTralton,  
178 X. C., 73; W h i f e  1 % .  IPhife, 179 K. C., ;,99; . I n t S e ~ s o n  7,. Anderson,  
183 IT.  C., 1-11; IIIoove 7.. X o o r c ,  185 S. C., 333. 

From the facts appearing in this case, the land sought to be sold was 
deeded to husband and wife. I t  is yell  settled in this State that  when 
land is conveyed or devised to a husband and wife, nothing else appear- 
ing, they hold by entirety, and, on the death of either, tl e sllrxivor gets 
the mt i r e  e s t a t ~  in the land." 7 ' f / r l i ~ g f o n  1 %  I,lccas, at this term ( a n t e  
853). 
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Sei ther  the interc'st of the husband nor that  of the wife can he sold 
under exrcution, so as to pass a n a y  title during their joint l iws  or as 
against the q u r ~  iror after the death of o ~ i e  of them. B r u r r  2'. S i c l ~ o l s o n ,  
109 S. C.. 204;  H o o d  I . ,  _ I L ~ Y P Y ,  150 S. C1,  699; BanA 2%. A I I c E ; ~ c ~ n ,  
160 h7. C., 414; ' I7trr?ingtoi~ 1 . .  L u t a s ,  ,cupra. 

The interest and control of the hushand during tlie existence of the 
joint estate or the joint l i ~ c s  of t h ~  two parties is well illustrated in 
~ . l i : ~ t  i~ k110vrl as "the flurne caw." Dorm?/ z3. I i i r k la i zd ,  177 N .  C. ,  520. 

"Dut nhi le  at colimon Ian- neither the husband 1\01. the wife can deal 
114th the estate apart  frcjm the other, or ha, ally interest 11-liich can be 
subjected by crcd~tors  qo a': to affect the right of the burriror, yct suh- 
ject to this limitation, the huiband has tllc right in it, ~ ~ h i c 1 1  is ilrcideilt 
to his own property. Ht. is cntitlecl d i ~ ~ i ~ r g  the c o ~ c r t u r e  to tlie full 
control and the uqufruct of the land to tlic esclusioil of the \\if(,." 1 I ' ~ s t  
1 . .  R. R.. 1-10 S. C'., 660. 

111  the property of the linshanil, iiot held as huqband and \life by 
entirc>tics, wit11 the right of surrixorship, the hnsband cannot, u~ rde r  
C. S., 1667, clnim hom~stead or ~ w r ~ o i i a l  property exemptions. 

I n  i l n d e r s o u  P. L l ) ~ t l ~ r s o n ,  183 S. C., 113, -4(lanzs, J . ,  sags that the 
allowance niade u~ lde r  C. S., 1667, is not such a. "debt" as w o d d  give the 
h i i s h a ~ ~ d  the right to c l a i~n  his hoin~stcarl or personal-proprrty eximp- 
tion. 

I t  is settlrd law in this State that  the hnsha11c1 has th r  right of 110s- 
srsiion of tlie c~i t i re  property and to take all the profits of the ('state. 
The  court haq the  right to assign possession to the wife of a reasonable 
part of  hi^ estate for tlic support of liersc~lf and children, under tlie 
statutes of 1868-69, ch. 123. ~ i o w  C'. S., 1668, which p rov i t l~s :  "111 :dl 
cascs in ~ i~h ic l i  the court grailts a h n o ~ r y  by the ass ig l~n~ent  of real estate 
tlie court has polvcr to iswe a writ of possessio~i n l l e~ l  necessary, in the 
judgmerit of tlic court. to do $0.'' This statute seems to haye been p a s d  
~ 4 t h  a ~ i e w  to c a v s  of thiq kind where tlie Inishand has ahaiiiloned his 
wife and gone to parts uriktion~l. 

111 C ' ~ e w s  7'. Crru  c ,  175 K. ('., 168 ( o ~ e r r u l i n g  ,CXiftl(~/?icxi.pc 7 .  SX ~ f -  
t let lrnrpe,  130 X. ('., i?) ,  the h n r t  held, ill effrct, i1i:lt t h r  ,jnilge may 
direct monthly payments froni 11u~band'q eqtatc, which iiir~lildrs his  
income from property and  his labor, consi(1eriiig his capacity to  nork.  
I f  the realtv held ill cntirrtirs is thc~ bole p r o p r ~ t y  of the I~nsbantl d i ~ r ~ n g  
his life, the procc~rcls t l l ~ ~ r f r o n l  can he directed hy tlir court to be paid 
by him for the subsistelice of his  mife and children. under C. S., 1667, 
which prouidt.s that "tlir wife ma\- institntc> an action in the Superior 
Court of the county 111 ~ l n c l i  t h r  c a u v  of action arose to hare  a reason- 
able subsistence anti C O U ~ I S P I  f ~ c s  allotted and paid or secured to her 
from the estnti, or  ~:l l . l l i l lg~ of 1 1 ~ r  I i~ i~ . l ) a~ i~ l . "  Rkal estate held by the 
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husband entireties is his real estate, for his life r t  least, and tlie 
i ~ ~ c o m e  tlicreof is his caniings from vliich sucli allotmelit cml be ordered 
to be paid. This is not a "debt," in tlie ordinary sense of the word, as 
is said by , l d a m s ,  ,T., in . l n d ~ i ' s o n  r .  . l n d c m o ~ z ,  s1tpra, b it an  appropria- 
tion or allotmc~it under tlic police p o ~ c r ,  \vhicli protec.ts the n i f e  and 
c~liiltlrc~i from i~~tlulgelicc : I I ~  becollling c2 cliarge up011 tlie public wheli 
the liusba~id is in actual possession of realty, u~ ide r  ~vhatcrcr  title, if by 
mcans tliereof he  r cce i~  es earnings or ilvomc. The possession thus 
asbignet1 to the wife n~ltler C. S., 166s may be rcnted out to produce all 
incornc, or the court can order the rent, as it sliall accrue and become 
pcrsoo"lty, to be applied to the subsistence of the v i f e  and cliildre~i. I t  
is thc contingency of the n i f c  becomj~~g  owner if slie bec3lnes the longest 
liver, wliich alone nolild prcx eiit a sale of the property. 

IloX,c, J . ,  in J I c R i n ~ z o n  7,. ( ' a l r l k ,  167  S. C., 411, sail1 : "Our statute 
ha\ i ~ i g  abolished. all s u r ~ i ~ o r s l i i p  in fee-siniple estates, except this antl 
cstntes of trustees nithout bclicficial interest (Rerisal, sees. 1.579-ISSO), 
tlic owners sliould tlicreafter hold as tenants in com111011. I t  is not a 
satisfactory a l l swr  to tliis position that, the right of s~~rv ivo r s l l i~>  hay- 
ing attached at the creation of tlie estate, it could not he divested by a 
tlccrce of dirorce subsequclitly granted. T ~ I .  very question presented is, 
~ v h c ~ l i e r  tliis right of snrl ivorship noultl attach as all inseparable iiici- 
dent or o ~ v ~ ~ e r s l ~ i p ,  or n.as it depe~ident up011 the iiliity of person between 
the two? A h d  our col~clusion on this question, drawn from the history 
and nature of the estate, is, we think, in accord with r ght reason a i d  
the great n eight of authority," quoti~ig several cases, and especially from 
S f r l z  L?. h'hwcX*, 128 K. Y., 263, where P e r k h a m .  J. (subsequently of 
thc United States Supreme Court bmch) ,  held that ,  as all absolute 
divorce terminates the marriage a ~ i d  unity of persons ju:,t as coiilpletely 
as  death itself, the "llatm.al and logical outcoine of sucli a state of facts 
(absolute divorce) is that  the tcuancy by entirety is se7,-ered, and, tliis 
haying taken place, ench takrs his or her proportionate cliare as tcna~i t  
in conmoll ~vitllout s ~ ~ r ~ i r o r s h i p . "  The nliole subject is fully discussed 
al~tl  disposed of by IfoX r ,  ,I., in that  c:ise ( X ~ J i i n 1 z o n  1 % .  Cu~i lk) ,  which 
is cited ant1 approved in F i n c h  r .  Cec t l ,  17'0 S. C.,  75. I n  Freema,? v.  
B c l f c r ,  173 X. C., 58G, X c K ; i ~ ~ i o ~ z  r .  C'nulk 11 as said to bz ill accortlance 
nit11 lioldi~igs in all other States, esccpt tno ,  npon the point that an 
absolute divorce dissolved the elltireties and made. the parties tenants irk 
c o ~ m l o ~ i .  This \\-as cited with approval by IT a l l  r r ,  J . ,  i n  , l I o o i ~  1 . .  [ I 'ms t  
PO., 37'5 S. C., 126, ~vhere  he  says: "-1 divorce a r i i zru lr ,  as it destroys 
tlie ~ i l ~ i t y ,  d l  convert the cstatc by entireties into olle ill zonnlio~i." See 
l 7 t r r l i i~c / t on  1 % .  Lztcas,  slcI1i.a. 

.Is thus modified, the jndgnicnt will he affi~med. 
Modified antl affirnied. 
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CLARK, C. J.. concnrring in the opinion of the Cour t :  I t  may not bc 
irnpropc~r to call attention, l ionewr,  to the fact that  the estate by elltire- 
ties Tvas not created in Englalid b>- any statute, nor has it hcen enacted 
by any statute in this State. I t  was created solely by the holding of the 
courts of England at a time  hen tllerc ncrc  no lawycrs and n h n l  thc 
judges were all either priests of the ('atholic church or ~ t i o n l ~ s  and n fen 
laymen. The Sort11 Carolina act of 17x4, by wliicll n7e aboli~hcd joint 
tenancy, naturally slio111d have been held to abolis11 this, 11-llicli v a s  a 
joint tenancy. C'ertainly, the prolisioll in the C'onstitutioii of North 
Carolina  pro^-iding that  married n.omen s l i o ~ l d  hold their property as if 
single should apply to all cases nlierc property has becn giren by dccd 
to t~ i -o  ~ ~ P S O I I S ,  for  tlic Col~stitution forbids ally discrimination as to 
p r o l ~ w t y  rights against a ~ ~ i f e .  I t  is  certainly col~t rary  to the i n t ~ n t  of 
tliat proTision of tlie Co~lstitution tliat, as to property giren by dwd 
which, if made to any other two persons. would have created a ten- 
ancy in co1nmo11, i t  should be held, if the parties liappen to be man and 
wife, to be tlie sole property of the husband, n i t h  the sole pernancy of 
all the profits during his life, with the remainrlcr orer to  the wife, o d y ,  
if she be the longest liver; and that  otherwise she receives nothing in 
tlie property conveyed to her and her husband. 

The  Court has repeatedly called tlie attention of the Legislature to 
the estate b~ entireties, with tlie suggestion tha t  it be abolished. The  
sole effect of its retention, besides the denial of the intercqt of the wifr 
in the property, is  to afford opportunity to parties n h o  may nish  to 
cxernpt their property from liability for tlic debts of either liushand or 
wife. 

, h ide  from i t  being in violation of the spirit and lctter of Consti- 
tution, Ll r t .  S, sec. 6, tlie estate is invalid, for  the reason that it confers 
an  exemption of property thus conreyed to husband and wife against 
liability for  any  debt either of the husband or wife, thus giving an 
unjust and invalid exemption, beyond that  which the Constitution g i ~ ~ e s ,  
of $1,000 in realty and $500 in  personalty. 

Certainly, RS  the opinion of the C'ourt says. when the linsband has 
abandoned the v i f e  and left for  parts  uriknown, leal ing her and five 
children destitute and liable to be charge upon the county, liis interest 
in the property, nhicli is held to be the riglit to rcccivc the  sole profits 
as long as lie lives, should be subjected Is. decree of the court either to 
lease or sale, or by the annual appropriation of the profits as they 
become personalty, to the support of t l i ~  n ife and children n-horn he lias 
abandoned and left destitute. 

The  on17 objection to relief decreed ?q the court in this case can 
come from the 11-if?, who has a contingent renlainrler of the fee, but only 
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in event she should survive hiin. This  objection cai~nclt be made when 
the wife, as in this case, is inakiiig the application tha t  the property, or  
a t  least its profits, be. applied to the support of herwlf and her children. 
She  is assenting in  advance as fully as her msent is  givtn to such action 
when a divorce absolute has been g r a ~ ~ t e d .  

Remembering that  this estate lias no statutory saurtion, but was 
created by judicial legislation by judges, in a barbnrous age, who were 
riot lawyers, therc should be no supcrstitious sanction attacllcd to its 
retention, especially in  view of the statutory and colistitutional pro- 
visions which have abolished all diecriininatio~i as to property rights 
against married women. There was also a comnion-law provision, with- 
out statutory recognition, either i n  England or this country, authorizing 
husbands to  chastise their wires '(to make them behove themselves." 
retained later i n  this State than perhaps in any other. That was incon- 
tinently abolished by this Court when Judgt, S ~ t f l e  said, in 8. v.  O l i u ~ r ,  
70 N. C., 6 1 :  "We have adranct.d frorn that  harbarisin." The same 
should be said of the retention of the survival of this provision, by 
which the  property of the wife is taken froin her and gixen to  the hus- 
band for his life, and remainder to him in f w  if h e  he the sole survivor. 

We had a judicial creation of an  estate in an office ill Fl0h.e v. Ilen- 
demon, 1.5 N. C., 1, originating here by decree of protably our ablest 
Court, but that  proved so contrary to the spirit of our institutions and 
so inconvenient in practice that, though it n.as quotcc and approved 
more than sixty tiriles by this Court, it was absolutely a r  d incontinently 
disavowed and destroyed in XiaZ v. E l l i n g t ~ ~ z ,  133 N. C., 131. There 
are  other instances of *similar progress by overruling former decisions 
not based on statutes. The  highest claim made for the  common law was 
that  it was flexible, wllcreas a statute was not and coulo be changed or - 
abolished by the  courts when circumstances rccluired it. It loses all 
right to this claim if we cannot overrule it as to such an  anomalv even - 
when in contradiction to our present legal thonglit ant1 co~~st i tu t ional  
provisions as are  embodied in this estate, \\hiell not only deprives the 
wife of her half of the property which is gu:wanteetl to her by the Con- 
stitution, but exempts it from all liability to the debts of the husband or 
wife during thcir joint lives, in defiance of' the rights of creditors to 
subject all property not embraced in.tlie liorneqtead and personal prop- 
erty e s e ~ ~ i p t i o n  of the Coustitntion. 
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(Fi led  31 October, 1923.) 

1. Evidenc~1)ernurrer-Crinlinal Law.  
Where a defendant in a criminal action desires to  except to  the  suf- 

ficiency of the  ex-idence to convict h im,  his excepting, under  our  s ta tu te  
( C .  S.. see. 46431, a t  t he  close of t he  Sta te ' s  evidence, and nlmn tlie over- 
ruling of h i s  motion to nonsuit, excepting a t  t he  close of all  the  evidence 
brings h is  exception, to  the  Supreme Court  on appeal, upon the  sufficiency 
of t he  entire evidence to colirict, and  is  the proper procedure for  t h a t  
1 ,ur~ose .  

2. Const i tu t ional  Law-Roads a n d  Hkhxvays-Counties-Tiisi3tion. 
It is  within the  legislative pon-er to prescribe hx wha t  method the  roads 

of a county sllall be  orli lied and  kept in repair-whether l)y labor, t a s a -  
tion oli the  proyerty, or by funds  raised from license t ax ,  o r  by a mixture  
of two o r  more of these n~ethocls, varying in different countics ant1 locali- 
ties. in accordance \ ~ i t l i  the  legally :~ucertained wislies of t he  people of 
eacah, subject  to be cl~nngetl by subsequent legislation not in ~ i o l a t i o n  of 
col~sti tutional requirements. 

3. Statutes-Repeal-CbnAicting Terms--Roads and Highways-Coun- 
ties--Taxation. 

Where a l a t r r  public-local law is in pa r t  conflict \vith a former one. 
i t  repeals by necessary i~npl ica t ion  the  pa r t s  of tlie former s ta tu te  t h a t  
a r e  in irreconsilable conflict; and   here the  Legislature has  provided a 
general system of taxation of a county for  the  support and  n~:~intenaiice 
of the  county highn'nxs, the  repealing clause applies to conflicting par ts  
uf a former s ta tu te  relating to each of t he  separa te  road districts therein. 

4. Const i tu t ional  LaxliTaxation-BonMtatute-Contracts. 
Where  a n  earl ier  public-local law provides fo r  taxation or a bond issue 

fo r  the  ma in t r~ l ance  of highway tlistricts within t he  county, an11 a later 
s ta tu te  is  gasscd proriding in addition for  t he  working of the  roads fo r  
several days  out  of t he  ycar by a l l  able-bodied men b e t \ ~ e c n  c t~ r t a in  ages, 
or ,  in lieu thereof, the pa>-ment of a certain sum of money, the  l a t r r  law 
does not impair  the obligations of a contract  and  fa l l  within the  inhibition 
of our  Constitution, but  tends to increase the  ~ a l u e  of the road bonds 
issued nnder t h e  provisions of t he  earl ier  s ta tu te .  

5, Const i tu t ional  Law - Municipal  Corporations--Counties-Taxation- 
Bonds--Local Statutes--Special S ta tu tes .  
h public-local law applicable to the  maintenance of tlie public highways 

of a county and aut l~or iz ing taxat ion  o r  issuance of boncls for  th is  pur- 
~ o s e .  x i t h  certain s p ~ i f i c  snpervision and  control, is  not such locenl or 
s l~ecia l  ac t  a s  falls  within the  inhibition of our  Constitution (Art .  11, sec. 
20), where it  does :lot nffclct tlie "laying out,  opening, altel,ing, m:tii~tnin- 
ing or discontinuing" the  then existing high\vays, etc. 

6. Const i tu t ional  Law - Taxa t ion  - B o n d s  - Elect ions  - Special Tax- 
Statu tes .  

Authority may  be given by the  Legislature to a county to Icry  a special 
t a x  for road p ~ ~ r p n s e s  upon the  approval of i t s  e l ~ c t o r s  l ~ w f u l l y  asper- 
t:~iiivtl, to exceed the, g ~ n c r a l  t a x  1irnit:ltiun. 1)y c[~c,c4nl or cc~tic~~~;rl :1c3ts. 
('onst., Art. T, sec. 6. 
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7. Constitutional Law-Taxation. 
The courts will not declare a statute i n ~ n l i d  as  unco~~stitutionnl unless 

it  clearly a1)pears to be so. 
8. Statutes-Taxation-Eselllptions-Special Privileges. 

An cxcilil)tion of any 1mrticul:lr class of lxmons from a ~ u b l i c  duty, in 
this case, from worliing on the roads for :I certain number of days of a 
year, or l~nyi~irr a certain sum of moncp ill lieu thereof, nil1 not be alloved 
by the courts u n l c ~ s  clearly grantrd by statute not in conflict nit11 any 
constitutional llrovision. 

9. San~r-Connties-Rowls and  Highways. 
Wliere a gc~lcral statute (C .  S., sec. 3730) ninltes a justice of the peace 

onr of the road sul~ervisols of the county. and by anotlwr general statute 
escnipts llim from road duty, and n later 11ublic-local Ian. relating to n 
particular coulity rclwals thcse special pririlegcs by pro,iiding ml entirc,ly 
different nletliod for the sul)errisio~i and mmagcment of its highw:~ys, 
nntl requires nll nblc-hodied men betiveen i:ertain nges to work tlie roatls 
a designated ~iulnber of days a year or l)ay a certaiu sum in lien thereof, 
a justice of the lwace or another-a mail carriclr in this caw-cauuot 
claim to he cscnil)t therefrom when he falls within tlic genernl class of 
persons requirccl to do this public duty, without s t n t ~ ~ t o r y  cspressions to 
that effect. 

CRIJIINAI. ACTIOS, t r ied before Sirlclair,  J . ,  a n d  a jury,  a t  X a y  Term,  
1923, of PEKDER. 

.lppeal by  defendants. 
T h e  facts  a r e  set fo r th  i n  t h e  case on appeal  to  th i s  Court ,  and  a r e  a s  

folloli,s : 
These were t x o  indictinents against t h e  above-na~net  defcndnnts f o r  

fa i lu re  to work t h e  public roads i n  Caswell T o n n s h i p ,  Pender  County,  
under  chapter  322 of tlie Public-Local Laws of 1921. :1nd t r ied before 
h i s  Honor ,  Sinclnir., J., a t  X a y  Term,  1 6 3 .  B y  consent, tlie t ~ v o  
cases were t r ied together, a n d  f o r  t h e  purpose of th i s  appeal  it  
is  aclmitted t h a t  each of t h e  deftwdants was o r e r  t h e  age of eighteen 
years a n d  under  t h e  age of forty-five years ;  h a d  been cluly assigned t o  
work the  road i n  Caswell Township leading f r o m  the  Bat t l e  G r o u n d ;  
were given more  t h a n  th rce  days  notice to  work said r m d  011 t h e  4 t h  
d a y  of February ,  1923, naming  t h e  place a ~ ~ d  liour of rneeting, and t h e  
tool to  be ca r r ied ;  t h a t  neither of t h e  above-named defe ldan ts  appeared 
and n-orked t h e  said road on said d a y  a n d  date, nor  paicl t h e  amonnt  of 
money set out i n  t h e  statute, nor  did they vorlr s i s  clays ~ v i t h i n  t h e  year  
1923;  t h e  d ~ f e n d a n t s  claiming exemption by v i r tue  of cliaptcrs 336 and 
445 of t h e  Public-Local Laws  of 1913;  a n d  i n  addition thereto tlle said 
George TV. Kelly claimed e s c n ~ p t i o n  f o r  tlle f u r t h e r  re,lson on account 
of h i s  duties regarding t h e  mai l  a t  Rooks ;  :uid the  said W. S. XcDuffie 
claimed exemption f o r  t h e  f u r t h e r  reason tha t  h e  was act ing justice of 
t h e  peace. 
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At this point the Sta te  rested, and the defendants moved for judgrnerlt 
under the Mason Act. Notion overruled, and defendants excepted. 

I t  is admitted that, ulidcr chapters 336 and 445 of the Public-Local 
Laxvs of 1913, an election was held in Cas~vell Township, Pender County, 
in 1013; that  $20,000 worth of bonds were roted arid h a r e  been sold, and 
the money arising therefronl has been used on the roads of said tow~i- 
ship;  that the conlmissioners of said county of Pender haye lcried a tax  
to pay the interest on said bonds, and a sinking-fund tax, being a tax 
on the property in that tow~iship, and on the polls, in addition to the 
general and special county road t ax ;  that  the tax  n-as l e ~ i e d  first in 
1920, and has been l e ~ i c d  each year sinre;  that the defendaiits hare  paid 
this tax, ~vhich  was assessed against thcm, and that  chapters 336 and 
-245 of the Public-Local L a m  were offered in e~idence ,  and it is  agreed 
the7 need not be copied in the record, but may be referred to from the 
hooks. 

The  defendant George Tir. Kelly testified as follows : '(I am one of 
the defrnda~lts ,  and handle the mails from the train to the postoffice a t  
Rooks twice a day, and erery other day four times a day. I did not go 
to worlr tlie roads because I had to look after tlic mail and the trains. 
I did not offer to pay the money, and an1 not willing to pay it 1 1 0 ~ .  

I went u p  and asked for an  excuse, because I was working for tlle gov- 
enlmclit. I put it on the ground that 1 m s  exempt. I ha re  a corltract 
for car ry i~lg  tlie mail. They pay me a si~lal l  salary. I was sick last 
rrintrr n-it11 inflnrnzil, and my wife carried it tlien." 

I t  is admitted that  the defendant TT. S. McDuffie was an  ac t i i~g  jue- 
ticc of tlle peace in and for Caswell Tonaship,  in said couuty, a t  the 
time he n a s  notified to worli the road. 

At the close of all of the evidence, each of the defel~tlants r e n e w d  
their niotion for nonsuit, under the Nason Llct. Yotioil tleriictl, and 
each of the defendants excepted. 

The  court below charged the jury as follo~vs: 
'(Tllc t n o  defendants, G. TI-. Kelly and TT. S.  McDuffic, are indicted 

for failure to work the road. The law presumes they are innocent until 
the State Elas satisfied you, beyond a reasonable doubt, that they are 
guilty of the offense charged. The  Sta te  has indicted thcse defericlants 
u~ ide r  this section of tlle law, which is a special lax- applying to Pencler 
County, passed by the Legislature, and which it is  your duty to go by 
7rhe11 it is called to your attention: 'That it shall be the duty of the 
road commissioner of each township to lay off his ton-nship into s w h  
sections as he may deem best and expedient for tlle i inprorenm~t  arid 
maintenance of the public roads of his township. I n  laying off such 
sections it shall be sufficient to fix the boundaries thereof in such intel-' 
ligible way as will enable the public to ascertain the same, and such 
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sections may be described by referring to the seleral tracts of lands or 
farms composing tlie same. Said road commissioner, after dividing his 
ton.nsliip into sectioiis, as aforesaid, shall make a report of such divisions 
to the Board of C'onin~issioners of Punder County, and :,ncll report shall 
be filed of record and shall be pr imn fac~c e ~ i d c ~ i c e  of the location of 
such bou~itlarics and competent as suc'h in the several courts of said 
cou11ty. 

" 'Tlie road conirnissioncrs of each to~vnsliip sllall appoint a road over- 
seer for each road section, and su171l overseer sliall work the roads of his 
scction u ~ i h  tlie di lwtion of said colnmissioners, subject, however, to 
such rules ns the Board of Commissioners cf Perider County may make 
for n o r k i ~ i g  said roads. Said road overseers, subject to tlie provisions 
of this act, sliall bc vested with all the authority and rower now given 
to road o~.ersecrs u~icler the general laws of the State. Said road over- 
seers sliall be required to devote six days work to his sc>ction each road 
year, and s l~a l l  keep said roads in good repair, in so f a r  as the labor and 
funds available under this act shall permit. 

" 'Each road overseer shall make a report to the tonnsliip connnis- 
siollcr witlli~i thir ty days after his appointment of the uurnber of able- 
bodied men 11 ithin the ages of eightern and forty-five years within his 
road section, togcther nit11 the names of each, and all s l r h  men in said 
section sliall be required under the provisiors of this act to work on the 
public roads of Pcnder County six days in each year, and ten hours of 
good and fai thful  service shall co~ist i tute a (lay's work:  P r o v i d e d ,  how- 
ever ,  that  such persons liable to road duty may pay ten dollars per year 
in lieu of performing road ~ i o r k ,  payable five dollars on or before the 
first day of J anua ry  and fire dollars on or before the first day of J u l y  
of each y w r  : l 'roritlrtl, l lowever ,  tha t  for  ~ l l e  year O I ~ P  thousand nine 
hundred allti twenty-one such peri;ons may llay five dolltirs on or before 
the fiftcentli day of M:y and fire dollars on or before the fifteenth day 
of O c t o b ~ r .  -111 ~ C ~ S O I I S  failing to pay said money 011 or before said 
datm dial1 be dcenied to h a w  waived thrir  lights to pay such money in 
lieu of road no rk  : l ' r o i ~ t d e d ,  h o u . c t ~ c ~ r  that  every person liable to road 
duty may pay to the ovcrsccr, on or before swen o'clock A. m,  of the day 
on which lie is sunm~oncd to work the sum of two dollars and lie rclieved 
fro111 work on such day.' 

"The Sta te  contends tliat these t ~ v o  defendants arc  lialdc to road duty 
under tliat special act of tlie L ~ g i s l a t u ~ e  of IYorth Carol na. The  court 
charges you tliat they are liable to render road duty, pro.-ided they have 
been properly sun~nio~ied  and notified to go. The  court c l~a rgm jou  that, 
i n  this court, undw this act, it  is the duty of every marl b?tv eel1 eighteen 
and forty-five ycars of age, who has bcen assigned to w r l r  the road, to  
work the road nlicn lie has bcen notified, anc the fact that he may have 
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paid a road tax-a special road tax or a general road tax, authorized by 
the Legislature--does not exempt him from duty of working tlie roads, 
because this act of 1921 requires citizens to work the roatl, in addition 
to the tax they ought to pay. The  matter of working the roads or pay- 
ing taxes to build and maintain roads is  only a part of that  duty which 
every citizen owes to his government. The  governme~lt has tlie right to 
require us to do our part toward maintaining g o v e ~ ~ ~ m c n t  aud govern- 
ment ilistitutiolis whenever i t  devol\res equally upon all. The  court 
charges you that  tlie road tax, or special tax, devol~es  etluallj upon all 
citizens, according to  his ability to pay or the propcrty he o ~ ~ n s ,  and, 
therefore, the fact that  he pays a road tax  is no excu5e for not working 
the road, under this act of 1921. The  court charges you that  the act of 
1921, which I have just read you, applied equally to all ritizens, re- 
quiring all citizens between the ages of eighteen and forty-five to work 
the road when duly notified. 

"The court charges you that, upon the e~ idence  in this case, the fact 
that  Kelly may have had a contract to carry mail to the dvpot, backward 
and forth, does not constitute him an  officer of the U ~ ~ i t e t l  States, but is 
simply a private contract for money, like he might make with anyone 
else, and you might make. 

"The court charges you that  a justice of the peace is not exempt f r o ~ n  
road duty. A justice of the peace is a citizen and ones his duty to  the 
State to bear his burden equally with all other particy although he  
occupies and enjoys the distinction of having that  position. I Ie  owes 
the same duty  tha t  any other person owes. 

"It is your duty to take the eridence and say what the t ru th  is. You 
h a r e  no right, if you have any prejudice or pr i ra tc  pcr.;onal opinion 
whether a man ought to work the road and pay the tax-that is a mat- 
ter with which you have nothing to do. Whether the I:lrr is right, or  
not, you have nothing to do. You are sworn to go by tlic l an ,  and if 
the law requires a man to pay the road tax  and work the road, the 
remedy is  to get the Legislature to change the law. You cal~not change 
it in the jury box. Take  the case and say how you find it." 

The jury returned the rerdict of guilty as to both clefmdn~~tq,  and the 
court fined each of the defendants two dollars and thc. caosts. Drfend- 
ants moved to set aside the rerdict and for a new t r i ~ l .  Motion denied. 
From the judgment of the court the defendants exceptcd and appealed 
to this Court. 

T h e  defendant, appealing, group their exceptions allcl a 4 g n  errors as 
follows : 

"First and second exceptions: The  court erred in rcfusing to grant  
the defendants' motion for judgnierit of nonsuit at the close of the 
State's evidence and a t  the close of all the evidence." 

24-186 
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The  other s i s  esceptioiis a re  to the cliarge of the court ancl not setting 
aside the verdict and the judgmcl~t rendered. 'l'liese esceptioiis a re  not 
set out in full, as we think all the legal quc~stioiis iii~,olred are raised 
under tlie first and second exceptioiis. 

CLARI~SOS, J. "Wlien, 011 the tr ial  of ally criliiii~al action in the 
Superior Court, or in any criminal court. the State lins protlucecl i ts  
evidence and rested its case, the defeiitlant map move to dislniss the 
action or for judgment of nomuit. I f  tlie motion is alloned, judg~neilt 
shall be entered accortlilgly; and such judgnici~t sliall h a r e  the force 
and effect of a verdict of 'not guilty' as to such defcndallt. I f  the 
motion is refused, tlie tlefeiidant may except; a i d  f the tlefe~idant 
introduces 110 evidence, tlle case shall be suhmittetl to the jury as in 
other cases, and the defendant shall ha re  tlie be11efit of liis ex~ept ion  011 

appeal to the Suprenie Court. ;"u'othing ill this section shall prevent the 
defendant from introducing cridnlce : ~ f t c ~  his motion for nonsuit has 
been orerruled, and lie may again more for jndgnient of noilsuit after 
all of tlie evidence in tlie case is conclutletl. I f  the motion is then 
refused, upoil consideration of all of the cvide~~ce,  tlw defenda~it  may 
except, and after the jury has ~widcretl its rerdict he shall llnre the 
benefit of such latter exception on appeal to the Suprcine Court. I f  
defendant's motion for juiign~eiit of i~onsuit  be granted, or be sustained 
on appeal to tlie Suprenle Court, it shall ili all cnses h c r e  the force and 
effect of a verdict of 5iot guilty.' " C. S., see. 4643, k~ io~v i i  as the 
'(Mas011 Act." 

We think the defendants' first and second esceptio~is are the o i~ ly  ones 
necessary to be considered in determiiiii~g this case. Tlie ques t io~~s  
inrolved are legal ones, arising on the undleputed facts as appear froin 
the record. 

Tlie exceptions to the court's cliarge, and other ex~ep t io~ l s ,  will be 
grouped, and we will consider the legal questions unc er the first aild 
second exceptions of the defendants: 

"The court erred ill refusing to grant  the dcfrndnnts' motion for judg- 
ment of nonsuit a t  tlie close of the State's eTidelice t11id c t the close of all 
the evidence." 

Under our procedure ( the  Mason A\ct, stcpra), tlwse were tlie proper 
motions for the defendant to make. We aro of the opil~ioii that, accord- 
ing to the facts, as appear from the record, tlie court made 110 error in 
refusing the motions and in tlie charge as giren, ancl ill refusing to set 
aside the ~ e r d i c t .  and in the  iudement rendered. 
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TVe nil1 consider tlie legal questionq. I t  is for tlie lcgis la t i~e  depart- 
inelit to prescribe by nha t  method the roads sliall be worlted m ~ d  kept in 
rcpair-~rl~ethcr by labor, by taxation on property, or by funds raised 
from l i c e ~ ~ s e  taxes, or by a mixture of tn.0 or more of tEicse nietliods; 
aiicl tliis nmg w r y  in  different counties anil localities to meet the n ishes 
of the people of each, and can be changed by subseque~~t  legislatures. 
S. 1 , .  ~ l o l l o v z c ~ i ~ ,  130 S. C., 648; A'. 1 % .  K ~ l l l o c ~ ,  161 S. C., 223; S. 1 . .  

il'uylor, I f 0  N. C., 695. 
Clad; ,  C'. J. ,  in S. c. S h a v p ,  125 S. C., 634, says: ' ( I t  is not a tax, but 

a duty, like serrice upon a jury, gralid jury, special Tenire, military 
service, or as a witness." 

Chapters 336 and 4.25 of t l ~ e  Public-Local L a m  of 1913 p r o d ~ d  tliat, 
upoil petition, the county conin~issioners should order an electiori in any 
toni~sli ip in Pe~ ide r  Cou~i ty  to determine whctlier the roads of that  
to\vriship should be improved aid should be provided for bg a bo~id issue 
and t a ~ a t i o n ,  or by taxation, or stay RS  they were, by public roacl duty. 
Section 5 of both of these acts p r o ~ i d e s :  "That tlie moneys raised uiider 
tlie pro~is ions  of this act shall be expelided under the superl isio~l a d  
control and upoir tlie orders of the hoard of county comnlissioners for 
thc. riialtirig mid rna in tena~~ce of the public roads in  sucli tolviisliip; and 
aftcr the collectioli of sucli tax or tlie <alps of well bonds, as the case 
may be, no ljcrsoll ill sucli toniiship s l~al l  be liable to or reqnircd to do 
roacl duty." C'11:rpter 1.23 n a s  e ~ i t l e l ~ t l y  passed to cure some defect in 
t l i ~  first, as tlicy arc  i t lc~~ticnl .  election v a s  duly held in C m r c l l  
To~\ns l i ip .  vhcre  the dr~fentlai~ts rcsitle, under this act, and tlic bond 
issuc a11t1 the tax were carried. the I~o~i i l s  n r r e  sold, the tax le~ict l ,  the 
road superintende~it n as elected, and road n ork begun, etc. 

I t  will be 11otrc1 that the latter part  of section 5 of both acts says: 
" S o  p(won in well to\niship  hall he liable to or required to do road 
duty." 

Tinder cliaytrr 322 of the Public-Local Laws of 1921, section 4 
? a > \ :  ( ' , i i~d all wcli men in said section shall be required. untlcr 
the prmisio11s of this act, to nork  oli the public roads of I ' e ~ ~ d e r  Coulity 
six (6)  clays in racli year," etc. Section 17 of the act says: L'AUl 1an.s 
anif clauses of lav 3 in collflict u i th  t h i ~  ar t  to such extriit are hereby 
repealed." 

I t  xi11 he see11 that part  of scction 4 of Public-Local Lans,  
chal)ter 322, Laws of 1021, is ~ I I  conflict x i t h  the latter par t  of 
section .5, chapters 336 and 4-45, Public-Local L a m  of 1013. By tliis 
conflict tliis niucli of tllc Laws of 1913 is repealed by law of 1921 
a d  l e a ~ e s  tllc law of 1921 in full force and effect, nhich  requires a i d  
makes i t  mandatory for all men bet\weii the ages mentioned to work or1 
the public roads of Pe~ idc r  Comity. "Khere two statutes arc thus in 
conflict and cannot reaso~iahly be reconciled, the  latter one reppals the 
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one of earlier date to the extent of the repugnalice." Commiss ioners  zs. 
I I e i ~ d e r s o ~ ~ ,  163 K. C'., 120;  Boat1 ( 'omrnissioners c. C o u n t y  C o m m i s -  
sioners,  at  this tern1 ( a n t e ,  202). 

"Between the t ~ r o  acts there must be p h i n ,  uiiaroidable and irrecon- 
cilable rcpugnaiicg, ant1 even then the old law is repealxl by implication 
only pro t a n t o  to tlie estcllt of the rel)ugnaricy." 36 C. L. P . ,  p. 1074. 

Every affirmatire statute is a repeal by implication of a prior affirma- 
t i re  statute, so f a r  as it is coi~t rary  to it, for the maxim is Leges  pos- 
' f e r io res  p r i o w s  c o n t ~ z i - i a ~  cibrogant (later l a m  abrogate prior laws that  
are contrary to them). S.  c. Wootls i t le ,  31 N. C., 500; Black's Law 
Dictionary. 

The  law in I'eiltler County with reference to public: highways : See 
chapters 291 and 486, Public-Local Laws 1915; chapters 192 and 689, 
Public-Local Laws 1917; chapter 373, Public-Local L a m  1919. 

111 this coilfusion of rnultitndinous public-local laws in Pcndcr County 
the General Assenlbly in 1021 came to legislate for the county as a unit, 
and in tlie coilclusio~~ of the act repealed all laws in cmflict therewith. 
Thus  it is, there can be 110 ralitl claim that  the  exemption from road 
duty in the tow~is l~ips  adopting that act can remain in the law in the 
face of subsequent lcgislation. 

The  learned couilsc~l for the defendants cont~nded th, l t  "Chapter 328, 
Public-Local Laws of 1921, is unconstitutional, so f a r  as i t  attempts to 
repeal chapters 336 aiid 445 of the Public-Local Laws of 1913, as im- 
pairing the obligation of a contract." 

The  L a w  of 1921, before referred to, did not in any way repeal the 
foriner l a m ,  uniler which the road bonds ~ w r e  issued, sclld, etc., but only 
repealed so niucli of the law as escmpted men from road duty and 
required all me11 be twen  certain ages to work on the public roads of 
Pender County. Instead of impairing the obligation 3f a contract, it  
made the obligation stronger by getting more labor to make better 
roads-an additional security. 

"Tlic wistlom ant1 the sense of justice of the framers of the Constitu- 
tion of the Vnitcd Stntes are nd~nirably reflected in  tliat provision which 
prohihits any State from passiug any 'lam impairing the obligation of 
contracts.' This  rcstraiiit up011 the States is a permanent guaranty in 
behalf of tlic lnnnblcst citizen as v-ell as the largest corporation." I o w a  
T e l .  Co. r .  IicolL.~iX.. 2% Fed., 82;  12 C. J., note, p. 987. 

' ' ~ 1 1 1  o s ~ ~ n p t i o i i  from taxation does not confer a vested right, and i t  
ma?., t l ic~cforc,  I)? i~iodified or repealetl by tlie Legislature, unless it had 
beell grantctl ni~tlcr  such circumstances that  its repeal nould impair the 
obligation of :I contrnct." 12 C'. J . ,  p. 069, sec. 536. 

" S o  litail or wt of nlcii are entitled to exclusire or separate emolu- 
n i c ~ ~ t s  or p r i ~  ilc gcs  from the rommui~i ty  hut in  courideration of public 
scrvicw." St'tt(> ('ott,t., -1rt. T ,  st7?. 7 .  
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I t  was contended by defendants' counsel that  the Eoad Act of 1931 
for l'ender County was unconstitutional. 

The Constitution (section 29 of Article 1 1 ) )  among other things, pro- 
vides: "The General Assembly shall not pass any local, p r i ~ a t e ,  or 
special act or resolution . . . authorizing the laying-out, opening, 
altering, maintaining or discontinuing of highways, streets, or alleys." 

111  B ~ o z ~ n  c. Commissioners, 173 h'. C., 598, i t  T$as held that an  act 
which showed that  its primary purpose was to authorize the sale of 
bonds for road purposes in a single township, and to require the levying 
of a tax to pay the interest and the principal of the bonds, and appoint- 
ing road cornmissioners to  control the cxpenrliture of the  money and to 
supervise the work, was not within the prohibition of the foregoing sec- 
tion. The  discussion in the opinion seems to limit the prohibition of 
special legislation only to those matters vhich,  under the general law, 
could be as well done by local authorities as by the Legislature itself. 
Where, then, the general authority of a local gorernmental agency was 
defectire i n  a pa r t i cda r  case, and what is to be done could be done only 
with the authority of the Legislature, then the prohibition of section 29, 
above, does not apply. And, again, in a particular case, the bond issue 
being the direct legislation, the fact that it provides that  the proceeds of 
the bonds are to be used for road purposes will not bring i t  within the  
prohibition of the constitutional amendment. 

I n  ~ l l i l l s  v. Commissioners, 178 S. C.,  213, the Court sustained an  
act which empowered the commissioners of Iredell County to issue bonds, 
from the proceeds of which bridges 11-ere to be built over Catawba River 
jointly with the county of Catamba. In that  case it was declared that  
the local legislation prohibited in  section 29 refers to the building, main- 
tenance and control of specified and designated highways, bridges, etc., 
and does not p r e \ ~ n t  legislatior1 authorizing the raising of proper funds 
by the sale of bonds of the  county o r  by faaat ion thcrein required for 
the public good, where the limit of tasation allowable to  the county by 
the Constitution for ordinary State and county purposes may have been 
reached by the county in question, I t  is  also said in the case that  "It is  
n o v  very n~el l  known that  the limit of taxation allowable by the Con- 
stitution for ordinary State and county purposes has been very generally 
reached by the  different counties i n  the State, and for any additional 
demands or unexpected emergency authority to exceed these limits can 
only be conferred by legislative enactment." 

In X a r f i n  C o u n t y  v. Trust ('omparr!~, I78 S. C., 96 ,  i t  was held that  
a public-local act authorizing t n o  adjoining counties by joint action to  
build and construct a bridge over a dividing stream as  already s u r ~ e y e d  
and laid out, with an  approach thereto in  one of the counties, and for 
the purpose to issue bonds in  given proportions, not to exceed the cost 
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of tliv ~ o r k ,  and to levy a t a s  to pay iiiteimt O N  the boiids a d  p r o ~ i d e  
a sinkii~g fund, is not such local, lriratcl, or special legislation as is 
forbidden b- the constitutioi~al ai i lc~~tl lnei~t  (section 20), f l tc  tzerrsul/ .y 
p t ' t  of t h e  act be ing  t o  ciut11o1.izc u  special  f a x .  The  Court, i n  that case, 
casprcssly  appro^-ed what n o s  snit1 by IloX,c, J., in -\/ills r .  ( ' o tnmis -  
aiotzers, s u p r a :  "It is ~w11 untleretood that our General A\sseriibly, at scs- 
sion af tw session, -\\-as called on by direct legislation t o  authorize a par- 
t i rular  higliu-ay or street, or to establisli a bridge or ferry at some sprci- 
fictl place. . . . .lnd it was ill refcrc~ice to local, special, aucl 
prirati.  measures of this cliarncter that  these amendmeilts were adol)tetl." 

Tllcee cases were agn i~ i  cited ant1 approved in C'omm iss iunem c. l ' r u s t  
C'o., 178 S. C., 170, in n-hich case there v a s  a pnblic-local law creating 
a liighway coinmission for Surry  County, for the improwmelit of public 
roads, n ~ i d  tlie issunlice of road bonds for that comity. They were again 
npprol-ctl, ~ r i t l l  rcferelice to thc issuing of bonds for road purposes ill 
tlic c o ~ i i ~ t y  of Vilkcs, in Pot~lnz iss ioncrs  1 % .  P ~ w d e n ,  17:; S. C., 394, aiid 
in Drrris 1, .  Le t lo ir ,  1 7 s  S. C., 66s. 

I n  C ' o m ~ r ~ i s s i o n e r s  t , .  Kc~)IX. ,  181 S. C., 3Z7, they \ \ere again approred 
in regard to the nppointri~ci~t of a lligliwr~y comnlission ill the county 
a11t1 authorizii~g thein to issnr bonds for 11uildi11g roads iu the county. 

1 1 1  En1cr.j~ 1 ' .  ( ' o ~ ) ~ ~ ~ ~ ~ s s ~ o ~ ~ c J ~ - s ,  181 9. C1., 420, they \rere aga i i~  ap- 
p ~ ~ o v e d  ill r e f c r~nce  to tlie construction of a State-liiir bridge. 

111 Burlcy tzc t f  1 % .  ( " c , n 1 n 1 i s ~ i o n ~ r s ,  182 S. C., 319, they v e r c  a g a i i ~  
a p p r o r d  in reference to a statute that  abolished two isoad commissions 
in tlie county and g a ~ - e  to another board created by tlw same act entire 
co~itrol  and managemelit of the  public roacls and bridges in the county 
for 11-orking, repairing, maintaining, altering, and co~istructi i~g such 
roads as were then in existence or which might thereafter be built. 

I n  re Ila7,1.is, 183 S. C.. 633, thcse cases l w r e  again cited mld ap- 
p o r e d  in referelice to the establishment of a recortler':) court in Iredell 
County by aineiidinent to C. P., ch. 27,  subch. 4. 

.lpplying the principle established by these cases to the act in qucstioil 
(cllapter 322, Public-Local L a m  1921), we find that  t l i ~  act v a s  enacted 
as a connty-wide l a n ,  con\ erting ~ h n t  had been theret3fore a to~vnsliip 
system into a eouilty systcln, with tlltb iiitel~t to p r o d e  better roacls for 
Pcutler C'oui~ty. This  is appare i~t ,  110th from the t i t h  of the act and 
t11:rt part  of scction 1 thereof n l~ ic l i  rcquires the Board of Comlnis- 
sioncrs of Pentlcr Comity to elect a road c~oinmissioiie~. for  each to~vn- 
ship in said county for the purpose of carrying out the provisions of 
this act. The  reinainder of the act ir taken up with dcfining the duties 
of the road comnlissioucr for each to~vnsllip, among ~;hic l i  duties was 
t 1 1 ~  appoiutinei~t of a road owrsccr for each road scctioii ill his town- 
ship. I t  then defines the duties of these road o~crsecw,  and also the 
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duties of those liable for road duty in each and all of the townships of 
the courlty. I n  sectiou 1.i of the act the county commissioners a re  r c  
quired to levy allnually a special tax of 5 cents, with tlle proceeds of 
tlie tax to  be used for the niailltei~allce of the public roads of Pender 
County. One-tenth of tlle taxes so collected shall be spent annually in 
each township of said county. These are the general features of this act. 
Sowhere in it is there any suggestion of the laying-out, opening, alter- 
ing, maintaining, or discontinui~rg of particular l~ighways. On the con- 
trary,  i t  is a gmeral  county scheme, carrying with it authority to levy a 
special tax, nhich  could have been leyird only by this special authority, 
when, too, the aliieiided C'o~istitutio~i, in section 6 of Article V declares 
that  this special approval of the General Assclnbly may be giren by 
either special or general act. 

"The total of the State aiid county tax on property shall not exceed 
fifteen cents on the one hundred dollars value of property, except when 
the county property tax is levied for a special purpose and with the 
special approval of tlle General Assembly, which may be done by special 
or general ac t :  Pro~,iclerl, this liniitation shall not apply to taxes levied 
for the nlaiiitenai~ce of the public schools of the State for the term 
required by *irticle IS, section 3, of this Constitution: Procided 
f z l ~ f h ~ ~ ,  the State tax shall not exceed five cents on the  one hundred 
dollars xalue of property." Chapter 93, section 2, subsection 3, Public 
L a m ,  Extra  Session 1020; State Const., Art. V, sec. 6. 

Returning, honcrer,  to section 29 of Il&cle I1 of the Constitution, 
the f o l l o ~ ~ ~ i i i g  cases wliich enforced that  prorision illustrate, we think, 
the distinction wliicli sustaiiis tlie act of 1921. The  section prohibits 
the estnblishing or changing tlie lines of school districts by special legis- 
lation. This  was applied to tlle creation of a school district, i n  Trus tees  
v. T r u s t  C'o., 181 S. C., 306; ~ ~ ' o o s ~ ~ , ? J  1 % .  C'olnmissioners, 182 N. C., 429; 
Robinson r .  ( 'orn~rbinslorle?~~, 182 S. C., 590; C+nllo~cay I ? .  Board of 
E d u c a t i o n ,  184 K. C., 245. 

The  distinction, however, between laying out and defining a school 
district, and allowing a bond issue and a special tax  in an existing dis- 
trict, is shown ill Paschal r .  Johizson. 113 K. C., 130; B u r n p y  r .  C'om- 
missioners,  18-1 S. C., 274; C'oble v.  C'onzmissioncrs, 184 IT. C., 342; 
Roebuck v. Trus tees ,  184 X. C., 1-14, 

I t  mas held ill d r r n s f r o n g  1,. C ' o ~ ~ z ~ ~ z i s s i o ~ ~ e ~ - s ,  1 8 2  N .  C., 405, that an  
act to authorize a county to build a liospital and issue bonds therefor is 
a special and local act, and prohibited under the prohibition of section 
20, above, relating to liealth, sanitation, and tlie abatement of nuisances. 
I n  that  case, H o k e ,  J., agaiil distinguishes the earlier cases and affirms 
the ruling therein, largely on the ground that they dealt n i t h  what Tvere 
nc1cessary expenses of the county. 
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The school-district cases cited herein particularly illustrate the prin- 
ciple enunciated in B r o w n  v. Commissioncw,  supra. 'The local anthor- 
ity, the county board of education, has ample poTver, under the general 
law-indeed, under the Constitution-to 1,iy off and define the bounda- 
ries of school districts. Constitution, Art. IT;, sec. 3;  (2. S., see. 5469. 

I t  may be a matter of interest to illustrate the importance of the 
decisions of the Court in forwarding the good-roads monment of the 
State. I n  B r o w n  v. Commissioners, supra, the first case decided under 
the constitutional amendments, the bonds were used t3 aid in building 
two grade roads across the Blue Ridge Mountains into the "Lost Pror-  
inces"--the first grade roads in that part of the State. Both roads are 
of great scenic beauty and untold value to the mountaineers in carrying 
their produce to market. One leads through the Eeautiful Linville 
Gorge, from McDowell County to Avery County, and the other over the 
Blue Ridge Mountains into Mitchell County. This r3ad goes through 
Gillespie Gap-the famous gap that the patriots, Seviclr, Campbell, and 
Shelby, marched through with their troops on their way to Kings Moun- 
tain in Revolutionary days. I t  is history that these brave mountaineers 
and others surrounded Kings Mountain and captured and killed every 
Britisher and Tory under Colonel Fergueon, the trusted lieutenant of 
Lord Cornwallis, who was then at  Charlotte, X. C. I t  is said that Fer- 
guson fell from his horse with fifteen wounds and died on the battlefield. 
The battle was fought on the top of the mountain, on 7 October, 1780, 
and was one of the battles t h h  did much to turn the tide of the Revolu- 
tion. The United States Government has erected a monument on the 
top of the mountain to the American heroes who fought in the battle. 
The sequel was Yorktown. 

The Mills  case, supra, gave power to rebuild the br dges swept away 
by the unprecedented flood of July, 1916. The M a r t i n  County  case held 
the bonds valid that helped build the bridge and approaches, some 3.86 
miles, over the Roanoke River and swamp, connecting Martin and Bertie 
counties and opening up that section of the State. The E m e r y  case 
related to the bridge over the Catawba R~ver ,  connecting Mecklenburg 
County with York County, S. C. I n  all the decisions the importance to 
the localities could be shown. The culmination of these constructive 
decisions sustaining the legislatire enactmmts is the present State-wide 
system of roads taken over and maintained by the State. The caption 
of this act is "An act to provide for the construction and m+intenance 
of a, State system of hard-surfaced and other dependable roads, and con- 
necting by the most practical routes the vprious count,y-seats and other 
principal towns of erery county in the State for the derelopment of 
agriculture, commercial and i~dus t r i a l  interests of the State, and to 
secure benefits of Federal aid therefor, and for other pnrposes." Public 
Laws 1921, ch. 2, amended by chapter 160, Public Lans 1923. 
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'(The statute ( L a m  1921, ch. 2, sec. 10, subsec. (b ) ,  arid sec. 7')  gives 
broad discretio~iary powers to the State Higlin ay Conimission in wtab- 
lisliing, alteriiig, and changi~ig the route of county roads that  arc, or are 
proposed to be, absorbed in the  State l i i g h ~ ~ a y  system of public roads; 
and nhere  the con~missioii, in pursuance of section 7 of the act, liavc, as 
rqu i r ed ,  posted at the courthouse door of a county a map, ~liowiiig tlie 
proposed route and the county roads to be taken, the limltatioii of sixty 
days expressed in the statute is upon the time allowed the couiity to  
object; and a subsequent cliange made by the State Highway Commis- 
sion in the proposed route prior to the time of building the highways is 
riot reviewable by the court, ill the absence of an  ahuse by the corlimis- 
sion of the discretionary power conferred on it by the statute." Rocld 
Conlmissiot~ c. B i g h u ~ a y  Co?nmissio,l, 183 S. C., 56. 

Ciider the State highway system, the State has taken over 6,030 niiles 
of road, and the Legislature has authorized a bond issue of $63,000,000 
to build and construct this State highway system. I t  is estimated that  
the State Highway Commission is now maintaining 5,763.20 miles of 
roads; 1,237.08 miles of hard-surfaced roads have been conlplctecl and 
are now let and under construction; 1,262.11 miles of depeiidable roads 
have been completed and are now let and under construction. 

Fo r  the prescnt fiscal year it is estimated that  the State will collect 
a t  least $7,000,000 from automobile and gasoline tax  ( tax  on gasoline, 
3 cents a gallon). This revenue will be sufficient to pay the ii~tercst 011 

tlie State highway road bonds; the nlainteiiance of the State roads 
($300 a mile the average to maintain the  State roads before and after 
they are hard-surfaced arid made dependable) ; the upkeep of the State 
H i g h r ~ a y  Conimissioii; a sinking fund to retire the bonds, and surplus 
over. There is no tax oil laud. T h e  autoniobile and gasoliiie tax carries 
the entire burden a t  the present time. 

The people of r ende r  County, through their represeutatives in the 
Legislature, elected by them, passed this Road Act of 1921. We think, 
for the 12easoils giren, the act is valid and not unconstitutional. The  
courts should 1)e slow to cleclarc all act of the Legislature uncol~stitu- 
tional, unless clearly so. 

Walker,  J., saitl, in 8. c. Perley,  173 C., p. 790 : ('TYllen a statute is 
assailed as llilcorirtitutior~al, every presmnption of validity should he 
indulgetl in its favor, and it should not be declared void except upon the 
clearest shoning that it conflic-ts with the organic law. The conclusion 
that it is invalid should be unavoidal)le, and reached only after rtmov- 
illg wery  reasonable doubt a9 to its incotnpatibility with tlic Con~ t i tu -  
tion. Between the two there sliould be an  irrecorlcilable co~~flict." 

The  Pender County road l av .  n~ l~ ic l i  we are considering, requires all 
able-bodied men withiii tlie ages of eighteen and for ty- f i~e  to ~vork  011 
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tlict public roads of Peuder Coullty ais ( l a p  ill each ;:car ($10 a year 
call b~ p i t i  ill lieu of road work).  Tlicre arc 110 eseiiiptiolis in  this 
rond act. 

G. IT. Kelly, one of tlie defendants, lim~dlcd the mail  from the t ra in  
to the postoffice a t  Rooks twice a day, and every other day four timec a 
(lay. 110 v a s  norlring for  the G o ~ c r ~ ~ i i i t ~ ~ ~ t .  H e  had  a contract for  
cnrryillg tlic 111ail. They paid him a small salary. IIii, n i f e  carrictl the 
111:lil w11c111 lie v a s  sick n it11 influenza. Tli tre  a re  110 esclilptions in tlie 
g ( > ~ l ( ~ : l l  road law that  c s t c ~ ~ d  to these particlllar tlefmidii~its. C. S., 3807. 

The  case cited by tlcfcirdmits (S. z'. 'lT70nlli1e, 112 X. C., 862), does 
11ot apply to the facts in  this case. 

.I mail carrier is indictable for  carrying a conceale 1 veapon.  8. 1 % .  

I I oouc ,  132 S. C., 1107; G r o r c s  c ,  B n ~ ~ l c n  169 S. C., 12 .  
C. S., 3806 ant1 3507, exempts tlie members of tlie board of super- 

T iqors. C. s., 3730, malws tlie justices of the peace of each tonnsliip 
the board of superrisors. 

Tlic P c ~ i d c r  Cou~ l ty  Road -\ct proride!: tlint the board of conimis- 
sioncrs shall elect a roatl commiss io~~cr  for  each ton-nsliip ill tlie c o u ~ ~ t y  
to carry out tlie pro~. i s io~is  of tlie act. This  road com~nissioner shall 
appoi l~ t  a road supe r~ i so r ,  etc. ,In efficient road systcXnl is crcatcd for  
the county. T h e  Pendcr County Road -\cr repeals all l a w  and clauses 
of laws in  rollflirt r i t l i  the act. The  justices of the peace of each town- 
ship could not be the  board of s u p c ~ r i s o i * ~  under tlic Pentler County 
Road ,\ct. T h e  pror is io~i  appointing a rond commissioner for  car11 
township is in conflict with the gencral road law and repeals tlic pro- 
vision makillg justices of the peace of each t o ~ ~ n s l i i p  the board of super- 
vi5ors in  P e l ~ d c r  County. P. 1.. Il'ood,cide, s ~ r p ) ~ ;  ,C. 1 % .  P ~ ~ l i i n s ,  141 
S. C., 803. 

Where an  able-bodied male person b e t w e n  eiglitccw and forty-fim 
j - ( .~ r s  of age resides in this S ta te  ant1 pnrsiws a ~oca t i c~ l l  for liis ~ I I C ' O I I ~ C  

for  an  indefinite period, lie i s  liable to roatl duty. ,C. 7 % .  .Tohnsfon,  118 
s. C., 1188. 

Scctio~l  Ilantls eiiiployctl 011 rnilroatls at  rcplilar vagcs are 11ot thereby 
clscuscd from n-orking on pnblic higlin-ay of county. ,<. i s .  C'0111)1~, 70 
S. C., 62. 

Scctiol~ I$ of t l i ~  act elltitlc(1 ' . A \ ~ ~  act to  pro^ idc bettw roads for Pen- 
tlcr County" 1wo~'idcs the puilislinicnt as follo~vs : "-\ ny person, aftel' 
l l a ~ i n g  bee11 duly ~iotifictl, nl io sliall fai l  to appear at  t l ~ e  time and place 
clcsignatetl b- tlic orcrscer, ant1 sliall fai l  :md refuse to work, as licrcin 
required, on such public roads, sliall \I( .  guilty of a ~nisclemeanor and 
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shall be lmuishetl by a fine uot exceeding fifty dollars ($50) or inipris- 
oued ]lot exceeding th i r ty  ( 30 )  (lays." 

T h e  policy of tlic law is against spccial p r i ~  ileges o r  class legislation. 
A11 slioultl bear cqllally t h e  burden of p o w n ~ n i c n t  ant1 perforni  alike t h e  
ilutics imposed. I t  is n p o ~ - f m ~ n l e l i t  of e q d  r ights  ant1 o p p o r t l l n i t i r ~  
fo r  all. -111 exemption to a special (.lass or f a ~ o r c c l  fen  is not looked 
upon with  fa^ or and sliould n e w r  lw a l l o ~ ~ e t l .  unless clear17 granted hy 
t h e  legislatire brauch of our  gowriimelit  : n d  not i n  conflict with mly 
constitutiomd prorisioli  on the subject. 

T h e  mai l  carr icr ,  under  t h e  facts  i n  this  case, and tlie justice of t h c  
pcnce a r r  not escn~pte t l  ~ u ~ t l c r  t11c l a ~ r ,  a ~ l d  they mllst perfor111 road du ty  
like all  t h e  other  male inhabi tan t s  of tlic count r .  T h e  a m o u ~ i t  of fine 
was small, but t h e  principle i~ivolued affectrti thc county road system of 
t h e  ent i re  State .  

T h e r e  is n o  error  ill t h e  j u t l g m e ~ ~ t  of the  court below i ~ ~ i p o s i n g  a fine 
of $2 and  cost 011 t h e  defenclaiits. 

N o  error .  

(E'iletl 31 Octol)er, 1923.) 

Appeal and E13ror-Instrurtions-Sexv Trials. 
Where balm of cotton arc  sold 17rltlcr c o ~ ~ t r a c t  allowing the seller to 

thaw on the purchaser in a 1~rol)ortfnllate part of its market raluc, and 
to fix the ~)ric.e witl~in a ccrtaiii 11erioB of time nt wliicli the cotton was to 
be sold, and ul~on the trial a letter from the l~urchaser is introduced offer- 
ing to Yary the original contract, if accepted a t  once. the rcceipt of t l l ~  
letter aiict its conttwts being admitted, but the rcller denying his arcept- 
itlice. ail iiistr~ictioii that is materially confusil~fi as  to the ntlrnission of 
the ~.ccript of the letter coi~taiiii~~:: the off'cr and its contei~ts, mil that of 
its accr~pt:uicc, is 1)rejudicial to thr. seller, mid is rerersihlc error. 

 PEAL by defendants f r o m  Decin, fT . ,  a t  J a n u a r y  Term,  1923, of 
B L ~ E S .  

C i r i l  action to  recover damages f o r  alleged breach of contract i n  con- 
nection with tlie sale and purchase of a quant i ty  of cottoti. 

F r o m  a verdict and  judgme~i t  ill f a l o r  of plaintiff,  tlics defendants  
appealed, assigning crrors. 

STACY, J. 011 2 October, 1920, plaintiff a n d  t h e  defendaiits eritcred 
into a contract,  whereby plaintiff v a s  to  d e l i w r  a certain number of 
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bales of cotton to the defendants and receive 80 per cent of the market 
price on delivery, with the option and right to fix tkte price for final 
settlement of said cotton at any time prior to 1 March, 1021, on the 
basis of 30 points over the New Pork market on the day of call. 

Pursuant to this agreement, plaintiff dfllivered to the defendants at  
Fayetteville, K. C., 100 bales of cotton and received 80 per cent of the 
then market price. Plaintiff later delirercd five adclit ional bales, mak- 
ing 105 bales in all. 

I t  is agreed that on 3 F e b r u a r ~ ,  1921, the parties entered into a sup- 
plemental contract in regard to the cotton in question, but the exact 
terms of this supplemental agreement are in dispute. Defendants con- 
tend that their letter of said date, addressed to the plaintiff, contains a 
statement of the understanding between them. This letter is as follows: 

"In order to get your call cotton fixed, we will, as :L personal favor, 
turn over receipts for 54 bales on payment of $2,990 instead of $3,195.97, 
as agreed by your brother. And further agree to carry your other 55 
bales for you to 9 cents. 

"This is an effort to get the matter fixed this aftern3on, and we will 
not hold it open unless it is agreed to this afternoon and the $2,950 paid 
not later than tomorrow," 

Plaintiff admits receiving this letter, and has no objwtion to its con- 
tents, but he says that the whole agreement; is not into;-porated therein. 
Terry v. R. R., 91 N. C., 236. I t  was further ynderstood, according to 
plaintiff's contention, that he was to have until 1 October, 1921, within 
which to -call for a final settlement at 30 points over. the New York 
market. The question of extending this time from 1 March to 1 October 
is the point of difference between the parties. 

As bearing upon this phase of the case, his Honor instructed the jury 
as follows : 

('It appears that thereafter a supplemental or amended contract was 
entered into, as shown by the letter of 3 February, ~ n d  admitted by 
both parties, whereby defendants agreed upon plaintiff's taking up half 
the cotton, or having his brother to do so, for the sum of $2,950, defend- 
ants would carry the contract on, and extend plaintiff's right to call for 
same or similar cotton, or order it sold on any date at New York market 
plus 30 points, up to 1 October, 1921, provided the price of the cotton 
did not decline to or below 9 cents per pound." 

Defendants assign this instruction as error, because they say it con- 
veyed to the jury the impression that the p1,iintiff's contention in regard 
to the supplemental contract was not denic~d; whereas, as a matter of 
fact, the vital question of time extension was in dispute. Plaintiff 
replies to this by saying that the expression, "and admitted by both par- 
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ties," employed by his I-Ionor in  the  abore charge, has reference only to 
the  letter of 3 February being admitted by both parties, and not to the 
contract. 

Upon the record as presented, we think the instruction was preju- 
dicial to the defendants7 cause, and that  a new tr ial  must be awarded. 

Xew trial. 

(Filed 31 October, 1923.) 

1. Venue-Interests in Land-Trusts-Statutes-Ren~oval of Causes. 
An action to impress a par01 trust upon lands and for an accountilig 

involres a determination of an interest in lands, and the proper venue 
therefor is in the county in which the land is situate, C. S., src. 463 ( I ) ,  
though it may appear that the alleged trustee has conveyed a part thereof 
to innocent purchasers by proper deed ; and upon motion made by him, the 
cauw brought in another county should be transferred as a matter of 
right. 

2. Same-Courts-Proeedur-Appeal and Error. 
Under the provisions of ch. 92 (15), Public Laws of 1921, Extra Session, 

authority is conferred upon the clerk to hear motions for the transfer of 
a cause to the proper renue, subject to appeal to the judge a t  the nest 
ensuing term of the Superior Court, from which appeal may be taken to 
the Supreme Court. 

CLARK, C. J., concurring. 

CIVIL ACTION heard on appeal from clerk before G r a d y ,  J., at  Sep- 
tember Term, 1923, of NEW HASOTTER. 

There was motion before clerk of said county for change of venue to 
the county of Columbus. The  clerk having denied the motion, on appeal 
his Honor ordered tlie removal as a matter of right on the  ground that  
the action inrolved the  determination of a right or interest i n  realty. 
Thereupon plaintiff excepted and appealed. 

J .  G. X c C o r m i c k  for p l a i n f i f s .  
S c h u l k e n ,  G r a d y  & T o o n  for de fendan t .  

I~OICE, J. Our statute, C. S., see. 463, subsec. 1, provides that  actions 
for recover7 of real property or of an estate or interest therein, or for 
the determination in any form of such right or interest, and for injuries 
to real property, shall be tried in the county in which the subject of the 
action or some par t  thereof is situate, subject to the power of the court 
to change tlie place of tr ial  in the cases prouided by l av .  
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From a perusal of the pleadings in  the cause it appears tha t  the action 
is one to impress a trust in favor of plaintiff on certain lands situate in 
Columbus County, the legal title to same being i n  the defendant, a resi- 
dent of that  county. I t  is t rue  that  the complaint alleges that  the de- 
fendant has sold an  indeterminate portion of said lands to innocent third 
parties and demands an  accounting, but it also appears in the pleadings 
that  the remainder of said lands is in possession and control of the de- 
fendant, who has the legal title thereto, arid that  plaintiffs' right, both 
as to the accounting and against the remaining realty, i,3 dependent upon 
the establishment of the trust as alleged. This being true, plaintiffs' 
cause of action clearly involves the determination of an  interest in 
realty, and plaintiffs may not avoid tlie force and effect of this statutory 
regulation by merely failing to pray for relief to which their alleged 
facts, if established, would elititlc them. T'aughan v. E'allin, 153 N. C., 
318; Woford 1 % .  I fcimpton,  173 S. C., 686; Council1 T .  B a i l e y ,  154 
x. C., 51. 

Cnder an amendment to the a b o ~ e  section enacted in 1921, Ex t ra  Ses- 
sion, chapter 92, subsection 15, the power to entertain a motion of tliis 
character is  conferred upon the  clerk, subjwt to an  appeal to the judge 
at the next ensuing term, the course properly pursued in  this instance, 
and in  the  exercise of this appellate power, we are of opinion that  his  
Honor has correctly ruled that  the cause be removed for tr ial  to the 
county of Columbus. 

Affirmed. 

CLARK, C. J., concurs in tlie views expressed in the clpinion of IIoli.e, 
J., if v e  could take jurisdiction on tliis appeal, but he  i:i of opinioli tha t  
tlie action should be dismissed en. mero  mofu. 

T h e  complaint alleges that  the ancestor, Maria Williams, deceased, 
'(on or about 30 January ,  1906, conveyed to the defendant all and 
singular the lands and property situated in Bolton Tcwnship, Colum- 
bus County, K. C., of which she mas then seized and possessed, and 
that  she retained and held no other lands or property whatever." 

,Ind "that the only consideration for said deed or coliveyance was an 
agreement on the part  of tlie defendant, who was then and is now n 
practicing attorney at l a ~ v ,  licensed by the Supreme (Court of Xor th  
Carolina, to represent her in certain litigation in regard to said prop- 
erty, as plaintiffs are advised and believe. 

"That thereupon and therebx the said lands and property became 
clothed and impressed with a trust ill favor of and for the use of the 
plaintiffs as the heirs a t  law of the grantors in said deed, to wit, Joseph 
Williams and N a r i a  Williams, as p l a i~~ t i f f s  are advised and believe. 
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'(That in disregard of both the trust and confidential relationship 
existing between him and the grantors i n  said deed, as well as their 
lineal descendants, the plaintiffs claiming under them, the defendant 
has sold and conveyed a portion of said lands to third parties for ra lu-  
able considerations, and has, on said account, receired large sums of 
money, tlie exact amount of which is unknown to  plaintiffs, and has 
failed and refused to account therefor, but has appropriated and con- 
verted the same to  his own use in fraud of plaintiffs' right, as plain- 
tiffs a re  advised a i d  believe." 

This  is therefore an  attempt to set u p  a parol trust in favor of the 
grantor in a deed which v a s  made avowedly, it  would seem, to protect 
the grantor's property in  certain litigation. Therefore it should re- 
quire no citation of authorities, which are numerous, that  the action 
upon the plaintiffs' own showing should be dismissed on either of two 
counts : 

(1) That  it is  well settled, P X  furp i  causa acf io 1 2 0 1 ~  oritwr, the pur- 
pose of the  deed disposing of all the property of the grantor to a lawyer 
for the purpose of protecting i t  from litigation forbids that  the courts 
should enforce a parol trust  for  that  puTpose. I t  certainly can need 
no citation of authorities to sustain that  view. The  parties must settle 
the matter in some other method. The  courts will not paddle in dir ty 
water. 

( 2 )  I t  is also equally true that  the grantor i n  a deed as in this case 
cannot create a parol trust in contradiction of the terms of tlie dccd in 
his on-11 favor. This has been fully discussed and settled in  a v r y  
learned and conclusive opinion by ITokc, J., in Ca!jlord v. Ga?ylord, 150 
N. C., 222, which held that  "~ ih i l e  the  serenth section of the English 
Statute of Frauds, which forbids the creation of parol trust., or confi- 
dences of land, etc.., unless manifested and proved by some right, has 
not been enacted here . . . such trusts have a recognized place in 
our jurisdiction, but they cannot be set u p  or engrafted in faror  of the 
grantor upon a ~ i r i t t e n  deed conreying to the grantee the absolute title 
to lands and giving clear indication on the face of the instrument that  
such a title was intended to pass. The  doctrine of engrafting by parol 
a trust upon lands conreyed by deed is subordinated to a well-recognized 
priiiciple of law that  such a trust cannot be established between the 
parties in favor of a grantor in a deed, when the effect will be to co~i-  
tradict or change by contemporaneous stipulations and agreements rest- 
ing in parol the written contract clearly and fully expressed." 

The  opinion in Ga!llord 1%. Gaylord i s  well reasoned and clcarlv rnlm- 
ciated, and is not onIy supported by numerous authorities thereiii cited 
but itself has been recognized as a leading case and has been often cited 
by us since: J O T I P S  I * .  Jones, 164 K. C., 322;  Cauenaugh 1 % .  Jarman,  ib., 
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375; Campbell v. Sigmon, 170 N .  C., 351; IValters v. Walters, 171 
N.  C., 313; Walters v. Walters, 172 N.  C., 330 (which cites also addi- 
tional cases of Ricks v. Wilson, 154 N .  C., 286, and Trust Co. v. Sterchie, 
169 N.  C., 22) ; Allen v. Gooding, 173 N.  C., 96; Wihofi v. Jones, 176 
N. C., 207; Chilton v. Smith, 180 N.  C., 474; Swain u.  Goodman, 183 
N.  C., 534, and i t  has just been reaffirmed at this t e r r  in Blue v.  Wil- 
mington (ante, 321). 

There is no principle better sustained rn our reports by its innate 
justice and sbund reasoning and its often approval than Gaylord v. 
Gaylord, supra. The same principle seems to be universally recognized 
elsewhere and many cases can be found in 39 L. R. A. (X. S.), 909, 
912, 916. 

This alleged verbal trust contemporaneously made with the convey- 
ance is therefore void. I t  is alleged by the plaintiffs as the very foun- 
dation of their action, and being void, the action itself should be dis- 
missed. 

As said in Blue 2,. Wilmzngton, supra, and in othei. cases, it would 
lead to innumerable frauds if ,  when the grantor has made a solemn 
conveyance of his property, he should be allowed afterwards to 
allege that therewith he had an oral agreement by which the deed would 
be contradicted. Upon reason and principle the action, based upon such 
alleged oral trust, should be dismissed on that ground and also upon 
the further ground that it was made in fraud of creditors, all the prop- 
erty of the grantor having been conveyed at the same time, to protect 
the grantor in the deed from litigation. 

GABE F. BPRD v. BEN W. SOUTHERLAND. 

(Filed 3 October, 1923.) 

Appeal and Error--Objections and Exception-Rules of CourtDismissal 
of Appeal-Instructions-Grouping Exceptions-Briefs. 

The rules of practice in the Supreme Court regulating appeals are 
mandatory upon all appellants alike, and are necessary for the proper 
and espeditious consideration of the Supreme Court, r42quiring that evi- 
dence excepted to be stated in its exact words, and also requests for 
instruction refused, ~ 4 t h  such accuracy of reference to the pages of the 
record as not to require the Court to search generally through it in order 
to understand the questions of law involved; and al~pellant's counsel 
will be deemed to have waived all exceptions omitted from their group 
ing thereof, etc., and not properly discussed in their briefs. 

APPEAL by defendant from Calcert, J., at March Term, 1923, of 
SAMPSOX. 
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S tevens  ci? Sfe,-elw. and  Butler  & Her~irzg  f o r  p l a i n f i f f .  
A. XcL. Gralra~n for de fendan t .  

PER CCRIAI~.  This  is a n  action to recorer conmlission for selling 
land. T h e  jury responded, g i r ing  tlie plaintiff the amount of commis- 
sions asked for. There are  13 assignnleiits of error of which the first 
is ail example : 

"1. That  his Honor ( w e d  in permitting the plailitiff Byrd to testify 
wliat he told one GradS West. This  assignriient covcred by first and 
second excrptioi~s." (R., p. 5.) 

There a1.c eight exceptions to evidence, all i n  this phraseology. 
Exceptiou 9 i s :  '(That his Hoiior erred ill refusing defeildai~t's fourth 

prayer for ii~structioiis. This is covered by 21st exception." (R., 
p. 16.) 

There are four other exceptions of exactly tlie same tenor. 
V ~ i d e r  the rules of procedure in this Court, which we have often 

printed in the Reports, i t  is  necessary for the proper consideration of 
exceptions that  they shall state the exact words of the evidence refused 
that tlie Court niay see and pass upon i t  without groping through the 
entire record. 

I n  like manner in the exceptions for  refusing prayers for special 
instruction, the  special instruction should be set out that  the Court may 
see if there n a s  error therein, and not be left to find i t  in the body of 
the record. 

Counsel a rc  presumed to k11ow their own case, and readily know 
~vliere the exceptions can be found and tlie extent and tenor of the same. 
These exceptioils must be grouped and set forth in regular order i n  the 
list of assignments of error. 

111  doing this, counsel can omit all unnecessary matters excepted to 
or which they wish to abandol~,  leaving the Court to pass only upon 
those matters xliich are  material. Those which on reflection are not set 
forth and not brought forn-ard in the assignments of error and in the  
brief will be deemed to be abandoned. 

111 this way the scope of our inquiry is  narrowed to the identical 
points which the appellant thinks are material and essential, and the 
Court is not sent scurrying through the entire record to  find the mat- 
ters complair~ed of. 

The  necessity of rules of practice, and our power to  prescribe them, 
and the necessity of our urliformly enforcing these rules so there may 
be no waste of time. (which should otherwise be given to the argument 
of causer), by discussing whether counsel was excusable in  the neglect 
to observe the regulations, has been repeated by this Court so often 
that it ought ~ o t  to be necessary for us to repeat it.  

23-186 
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I n  Lee v. Baird, 146 N. C., 361, Mr. Justice Hoke fully discussed the 
rules of practice, stating that the Court had power to prescribe them; 
that they were mandatory and not directory, and pointing out the 
necessity of their observance by those who would present their cases on 
appeal. That case cites many others, and itself is cited by other cases 
in the annotated edition of that volume, and it was repeated by Mr. 
Justice Hoke in Thompson v. R. R. at next term, 147 :V. C., 412, and 
has often been cited since in cases which are grouped also in the anno- 
tated edition. There have been other cases citing the above since, though 
less often owing to the understanding that the Bar  has of the necessity 
of the rule for the dispatch of business and the easier examination of 
the questions presented for our consideration, and for saving time by 
not debating the degree to which counsel think they are excusable for 
not observing the regulations prescribed for hearing appeals. 

Not one of these thirteen exceptions throws the slightest light upon 
the questions upon which we are asked by this appeal to pass, without 
the Court going through the record, page by page and line by line, to 
ascertain of what the appellant is complaining. 

The reasonableness of the rules, which are for the sole purpose of 
facilitating the discussion of appeals and the necessity which the Court 
is under to enforce them impartially in all cases, is generally appreci- 
ated, and we are now rarely called upon to pass upon failure to observe 
these regulations, and when this does occur, the appeal is dismissed 
without more than reference to the fact. 

I n  this particular case we have, however, carefully examined each of 
the assignments of error at some expense of time, and :5nd that there 
is no ground on which error can be asserted. 

We trust that our brethren of the Bar, in justice to themselves and 
as a saving of time, and also out of considel-ation for the fact that as 
far  as possible the attention of the Court should be given solely to sub- 
stantial errors alleged to have occdrred in the trial, and which are suffi- 
ciently and clearly assigned, will not occupy our time 01- theirs in the 
discussion of how fa r  counsel may think he is excused in not following 
the regulations necessary for the orderly presentation of the points 
evolved as ground of error on the appeal. 

The rules have been modified from time to time, as experience has 
dictated to us or the suggestions of the brethren of the Eiar that modi- 
fication might make the practice on appeal simpler, or fasilitate in any 
way the hearing of causes. 

The rules of practice, both of the Supreme and Superior Court, have 
been carefully reexamined and all modifications incorporated and are 
printed in 185 N. C., 785 to 813. 

Appeal dismissed. 
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WALTER Rf .  WEAVER AND MARTHA SEXTON v. M. F. KIRBY, ADMR. 
O F  &'ANNIE E. ICIRBP, AND B. G. FAW, ADAIR. WITH WILL AXNESED O F  

W. H. PERKINS. 
(Filed 7 November, 1923.) 

1 .  Wills-Devises-Statutes-Title - Trusts - Indefinite BeneAciaries-- 
Powers. 

A devise to the wife of all of the testator's property, real, personal or 
mixed, with full management and control thereof during her natural 
life; that she .shall enjoy full benefits thereof with power to sell and 
dispose of it a t  her discretion, and that it was the testator's will and 
desire that she shall devise whatever property she has not thus disposed 
of during her natural life, or the proceeds thereof, to the person or per- 
sons who have been the "kindest to us in aiding and comforting us in 
our old age," whether kinsman or stranger: Held, under the provisions 
of C. S., sec. 4162, the wife acquired a fee-simple title, and there being 
no definite person or persons in whose favor a trust could be created, 
upon the death of the wife, intestate, the property or estate descends to 
her heirs a t  law, or legal representatives. 

2. Parties-Misjoinder-Demurrer-Appeal and Error. 
I t  is a misjoinder of parties for plaintiffs to sue in the same action 

the administrator or personal representative of a deceased person for 
the separate value of their services rendered to the deceased before his 
death, and upon their appeal from a ruling sustaining defendants' de- 
murrer, the action will be dismissed without prejudice to their rights. 

CIVIL ACTION, heard on demurrer to the complaint, before Lane, J., 
and by consent, a t  September Term, 1923, of ALLEGHAKY. 

The  action is to assert the right and claim of plaintiffs to  the pro pert^ 
of R. H. I'erkins, deceased, under and by virtue of his last will and 
testament, and as  the persons who had been ('kindest to said devisor and 
h is  wife, Nannie E. Perkins, i n  their old age," etc.; and in  setting forth 
their cause of action the  complaint alleged, among other things, the  
following : 

That  said W. H. Perkins died i n  July,  1916, leaving a large estate 
and making disposition thereof in his last will and testament, as follo~vs : 

"In  the name of God, Amen : I, W. H. Perkins, of the county of Ashe 
and Sta te  of Nor th  Carolina, being of sound mind and memory, but 
considering the uncertainty of this  f ra i l  and transitory life, do, there- 
fore, make, ordain, publish and declare this to be my  Iast will and tes- 
tament. 

"First. 51y executor, hereinafter named, shall give m y  body a decent 
burial, suitable to  the wishes of my friends and relatives, and erect a 
suitable monument to mark my  resting-place, and pay all funeral ex- 
penses, together with all my  just debts which may come into his  hands 
out of my  estate. 
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"Second. I give and devise to my beloved wife, Kannie E. Perkins, 
all my property-real, personal, and mixed. 

"Third. I t  is my will and desire that niy beloved wife, Xanuie E. 
Perkins, shall have the full management and control of said property 
her natural life, and that she shall enjoy the benefits of the same, and 
shall have full power to sell and dispose of the same at hl?r discretion. 

"Fourth. I t  is my will and desire that, in the ev(3nt my beloved 
wife, Nannie E. Perkins, does not dispose of said property during her 
natural life, or in the event she does dispose of it, that at her death she 
shall d e ~ i s e  said property, or proceeds thereof, to the person or persons 
who have been the kindest to us in aiding and comfort i~~g us in our old 
age, whether such person or persons be kinsman or stranger. 

"Fifth. I: hereby constitute and appoint my beloved wife, Nannie F,. 
Perkins, my lawful executor, to all intents and purposes, to execute this 
my last will and testament according to the true intent imd meaning of 
the same, and every part and clause thereof, hereby revoking and declar- 
ing utterly void all other wills and testaments by me heretofore made. 

"In witness whereof, I, the said W. H. Perkins, do hereby set my hand 
and seal, this the 21st day of September, 1904. 

I'mr. H. PERKIKS. [Seal]" 

That his wife, Nannie E. Perkins, duly qualified as executrix of his 
will, and, having afterwards intermarried with defendant M. F. Kirby, 
died, on 24 December, 1922, without having fully admiristered on said 
estate and without making disposition of her own property subsequent 
to her second marriage. That defendant B. G. Fam has duly qualified 
as administrator, with the will annexed, of said W. H. Perkins, and 
M. F. Kirby has duly qualified as administrator of Nannie E. Kirby 
(formerly Mrs. Xannie E. Perkins). That said Kannie E. Perlrins 
executed a will of her estate in favor of W. H. Perkins at same time 
and in terms substantially similar to his will in her favor, but, same 
having been revoked by her subsequent marriage (C. S., sec. 4134), 
same is not set out or further referred to. That a large sum of the 
estate of W. H. Perkins is now on hand and unadministered, and with 
no creditors having any claims thereon, and that under the fourth item 
of said will plaintiffs are entitled to said estate as the per:)olis "who hare 
been kindest to W. H. Perkins and wife in their old age," etc. 

The claims of the respective parties under this position being more 
particularly stated in the complaint, as follo\vs: 

"That for several years prior to the death of the said 'W. H. Perkiris 
he became of feeble health, and at the time of his death was of about 
the age of seventy-five years, and had retired from the active manage- 
ment of his said business, and had retained the plaintiff, Walter 16. 
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Weaver, and entrusted the mariagenielit of his business to the said 
Walter hl. Weaver, who, for more than two years prior to the death of 
the said W. H. Perkins, had devoted a large portion of his time in  the 
managemeut of tlie business, aiding and comforting the said W. 11. 
Perkins and his said wife, Kannie  E. Perkins, and they relied upon him, 
and no one else, in the management thereof. And a t  the time of his 
death, in his last sickness, requested the said Narinie E. Perkins to 
retain the said Walter 31. Weaver in  the nianagernent and control of all 
of her business and the business of his estate, in the conduct and man- 
agement thereof. And that, after tlie death of the said W. H. Perkins, 
the said Nannie E. Perkins made repeated request of the  said Walter M. 
Weaver to remain in control and management of her business, and, in 
conlpliance with the request of the said W. H. Perkins, and of her own 
desire, the said Nannie E. Perkins retained and kept in control the said 
Walter M. W e a ~ e r  in the management of the business and in  aiding and 
comforting her in her old age, who a t  the time of her dcatli was of the 
age of about seventy-fi~e years, a i d  had been in feeble health for some 
time, unable to attend to business ever since the death of the said W. H. 
Perkins. And the said Walter M. Weaver devoted his time and atten- 
tion for a number of years in aiding and comforting the  said W. H. 
Perkills and his said wife, Kannie E. Perkins, with the  assurance on 
the part  of both of them that  he mould be well provided for under their 
last will and testament. 

"That the plaintiff Martha Sexton, now of about the age of forty 
years, has l i ~ e d  with the said W. H. Perkins and wife, Xannie E. Per-  
kills, and constantly attended and aided and comforted the said W. H. 
Perkins and his said wife, Kannie  E. Perkiris, for sixteen years prior to 
the death of the said Nannie E. Perkins, having entire control and man- 
agement of their household affairs, attending them in their feeble con- 
dition, and comforting arid aiding them in their old age and last sick- 
ness, with no one else other than the plaintiffs in any  way aiding or 
comforting them, or i n  any way manifesting an interest i n  their comfort 
and welfare, or in the inanagcnient of their business." 

Thereupon plaintiffs demand judgrner~t "That the anlount due them 
under the will of IT. H. Perkins be paid over to them, and for other and 
further relief," etc. 

The  defendants demur to the complaint, in terms as follo~vs: 
"1. That  the complaint does not state facts sufficient to coristitute a 

cause of action, for the reason that the facts alleged are  not sufficient to 
base an  action upon quantum meruif, nor does i t  state any specific value 
of the alleged services, nor that  plaintiffs had not been compensated in 
full for the value of all the alleged services rendered. 
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"2. That by the terms of the will of W. H. Perkins he expressed a 
desire that his widow, Nannie E. Perkins, 'should devise any property 
he had devised and bequeathed to her to the person or persons who had 
been the kindest to us in our old age, whether such person be kinsman 
or stranger,' thereby investing in her a personal discretion which she 
never exercised, and which no person except her could exercise, it being 
her sole and only province to determine who had been kindest to TrV. H. 
Perkins and herself in aiding and comforting them in their old age. 

"3. That the alleged cause of action of the plaintiff V. H. Weaver is 
improperly joined with that of plaintiff Martha Sexton. I t  is not 
alleged what portion of the property described in the complaint each is 
entitled to, or the amount either is entitled to recover as between them- 
selves; in fact, the complaint discloses an adverse interest of the plain- 
tiffs themselves, and not a joint interest. 

"4. That the will of W. H. Perkins gave his property to Nannie E. 
Perkins, who survived him, coupled with a trust, desire, or power, which 
she, i t  appears, never exercised, and which no one except herself could 
exercise or know how to exercise, and no court could ascertain or direct, 
and, therefore, the plaintiffs are not entitled to recover anything on 
account of the execution of the said will of W. H. Perkinr~ or on account 
of any facts alleged in  their complaint." 

There was judgment sustaining demurrer, and plaintiffs except and 
Appeal. 

J .  B. Council1 and Holton d2 Holton for plaintiffs. 
T .  C.  Bowie and Doughton & Higg im for defendants. 

HOKE, J. Our statute provides that when real estate shall be devised 
to any person, the same shall be held and construed as a devise in fee 
simple, unless such devise shall in plain and express words show, or it 
shall be plainly intended by the will or some part thereof, that the tes- 
tator intended to convey an estate of less dignity; and under the terms 
of this statute, and from a perusal of the terms of the will itself of 
W. H. Perkins, it is clear that he intended tb and did confer upon his 
wife, Nannie E. Perkins, the absolute ownership in  all of' his property. 
C. S., sec. 4162; Smi th  v. Creech, ante, 187; Fel low~s  v. Durfey,  
163 N .  C., 313; Bass v. Bass, 78 N. C., 374; ATewland v .  Newland, 46 
N. C., 463. 

This being true, the plaintiffs hare set forth no valid claim on the 
estate of W. H. Perkins, not under any devise of the wife, for she has 
made none in  their favor, nor by way of impressing a trust upon the 
property, by reason of the uncertainty as to the beneficiary, or rather 
by an entire failure to designate one. St. James v. Baglr:y, 138 N. C., 
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384-393, quoting with approval from Morice v. Bishop, 10 Vesey, 536; 
Bridges v. Pleasants, 39 N.  C., 26; Hester v. Hester, 37 N.  C., 330; Til- 
den v. Green, 130 N.  Y., 29; Pritchard v. Thompson, 95 N.  Y., 76; 
Howard v. Carusi, 109 'IT. S., 725; Story's Equity Jurisprudence, 13 
Ed., see. 1070; Bispham Equity, 9 Ed., see. 65 ; Gardner on Wills, p. 546. 

I n  the citation to Story, the principle is stated as follows: 
"Whenever the objects of the supposed recommendatory trust or power 

are not certain or definite, whenever the property to which i t  is attached 
is not certain or definite, whenever a clear discretion or choice to act or 
not to act is given, whenever the prior disposition of the property im- 
ports absolute and uncontrollable ownership, in all such cases courts of 
equity will not create a trust in words of this character." 

I n  Bispham the author approves the statement: "That to constitute 
a valid trust, undoubtedly three circumstances must concur-(sufficient 
words to raise it, a definite subject, and an ascertained object.' " 

And in Gardner on Wills it is said: "Bs a general rule, whoever is 
capable of taking and holding the legal title to property under a will 
may, as beneficiary, receive the equitable title; and as the legal estate 
can only be conferred upon a definite taker, the beneficiary likewise must 
be certain and definite." And, further, a trust without a definite bene- 
ficiary, who can claim its enforcement, is void. 

From these two positions the estate of absolute ownership conferred 
upon the wife, and the utter failure to designate a beneficiary-and they 
are both in  accord with well-considered authority-it necessarily follows, 
as stated, that no interest or estate would arise to plaintiffs under the 
fourth item of the will of W. H. Perkins, but the question is left entirely 
to the discretion of the wife, to be exercised, or not, as she may deter- 
mine; and she having failed to act in the matter, the property will go 
to her heirs and legal representatives. Bass v. Bass, 78 N .  C., 374; 
AZston v. Lea, 59 N. C., 27; and Springs v. Springs, 182 N .  C., 484; 
Carter v: Strickland, 165 S. C., 69, and cases cited, are in full support 
of the position. 

A demand for payment of services rendered by these plaintiffs, as in 
a quantum meruz?, was not insisted on in the argument before us, and 
properly so, for in that aspect of the matter, there being a misjoinder, 
both of parties and causes of action, the demurrer must also be sus- 
tained and the action dismissed, without prejudice, however, to the right 
of the parties separately to prosecute any claim they may. have for 
services rendered. Shore v. Holt, 185 N .  C., 312; Roberts v. Mfg. Co., 
181 X. C., 204. 

Demurrer sustained and action dismissed. 
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(Filed 7 November, 1923.) 

Constitutional Law - Taxation - Jfunicipal Corporations - Cities and 
Towns--Ohamber of Commerce. 

Article VII,  section 7, of our State Constitution, restricting the power 
of the Legislature from allowing counties, cities and towns to contract 
a debt, pledge its faith or loan its credit, or to levy 01- collect any tax 
except for the necessary expense thereof, is with reference to the county, 
city or town as a State governmental agency, and does not authorize an 
appropriation of a certain per cent of taxes levied upor their taxpayers 
for the use or disposition of a chamber of commerce of a city, without 
the approval of the qualified voters therein ascertained by an election 
duly held for that purpose. 

APPEAL by plaintiff from Shaus, J:, a t  chambers, 16 June ,  1923, 
refusing a continuance of the restraining order which h , ~ d  been granted 
by Stack, J. 

This action was brought by the plaintifi on behalf of himself and 
other taxpayers of the city of H igh  Point  to test the ral idi ty of chapter 
268, Pr iva te  Laws 1923, entitled "An act to aid in the development of 
the city of H igh  Point," which provides that  the "Mayor and City 
Council of the City of High Point  shall annually set apar t  and appro- 
priate from the  fund derived annually from the general taxes in  said 
city a n  amount of not less than  one-thirtieth of one per cent nor more 
than one-tenth of one per cent upon the assessed raluation of all real 
and personal property taxable in said city, which fund shall be used 
and expended under the direction and control of the directors of the 
Chamber of Commerce of H igh  Point, N. C., under such rules and 
regulations as they shall prescribe for the purpose of aiding and encour- 
aging the  location of manufacturing, industrial, and conmercial plants 
i n  and near said city, the encouraging of building railroxds thereto, and 
for such other purposes as  will, in the discretion of the said directors of 
the Chamber of Commerce of H igh  Point, increase the population, tax- 
able property, and business prospects of said city." 

Upon application of the plaintiff and others, taxpayers of said city, 
to restraip the  defendants, the city government, from levying, collecting, 
a p p r o p r i a t i ~ g  and disbursing said tax, upon the ground stated in the 
complaint, that  the  governing and taxing body of the c i t j  of H igh  Point  
a re  without authority in law to lery said tax and collect the same and 
appropriate it to pay expenses of the chamber of commerce for the pur- 
poses stated in the act, for the reason that  "the Chamber of Commerce of 
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the said city of H igh  Point  is no proper part of the said municipality 
and no department of the same, for the expenses and inaintenance of 
which taxes can be levied and collected by the authorities of the town," 
and asked a restraining order and an  injunction against the mayor and 
hoard of aldermen. A restraining order was issued by Stack, J., on 
12 June,  1923, returnable before S h a ~ c ,  J., on 23 June ,  who denied the 
inotioli for  an injunction and disso1~-ed the restraining order. Appeal 
by plaintiffs. 

J .  Frank F l o u w x  for plaintiffs. 
Peacock CE Dalton and King, Sapp d Ring for defendants .  

CLARK, C. J. The  question presented is the validity of chapter 268, 
P r i r a t e  Laws 1923, which authorizes the levy and collection of taxes for 
the benefit of t h ~  chamher of commerce, to be expended at their discre- 
tiou for the purposes set forth. The  plaintiff contends that  this is in 
direct contravention of t he  Coristitution, Art. TII, see. 7, which reads 
as follows: "Eo  county, city, town, or other municipal corporation shall 
contract any debt, pledge i ts  faith, or loan its credit, nor shall any tax 
be levied or collected by any  officers of the  same, except for the necessary 
expenses t l~erc~of,  unless by a vote of the  majority of the qualified voters 
therein." 

The  defendants, in their answer, do not eren allege tliat the amount 
thus to be levied and appropriated and turned over to tlie directors of 
the tliamber of commerce is for the necessary espenses of the city of 
High Point, nor that  it has been authorized by any ro te  of the qualified 
voters therein, nor tha t  there has been any prorision for an election to 
authorize the tax to be submitted to  a uote of the people, as  was done in 
H u d s o n  2'. &eensboro, 153 9. C . ,  202. 

I t  was not stated what was the amount of money thus souglit to be 
levied and appropriated, though i t  75-as alleged in tlie argument here to 
be $30,000; but this is immaterial, for if money can be authorized to br 
appropriated for other than necessary expenses of the city, without n 
rote of the people, i t  can be for any amount and for any purpose what- 
erer. The  sole question is whether, not b e i ~ ~ g  for necessary cspmses and 
not authorized by ~ o t e  of the people, it  can be imposed and collected 
simply under authority of an  act of the Legislature. 

I f  i t  can be appropriated for other than necessary expenses without 
a ~ o t e  of the people for this purpose, it can be appropriated for any pur- 
pose wl i a t e~e r  that  the Legislature m a 1  authorize, and we know tliat in 
local matters acts for local purposes are  passed usually on request of 
the members for the county in which the municipality is s i t u a t d .  
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I n  Keith v. Lockhart, 171 N.  C., 455, Hoke, J., in a very clearly 
expressed and well-considered opinion, conceding that former opinions 
which had unduly restricted the meaning of necessary expenses of 
municipalities, had been given a wider construction in the opinion of 
Fawcett v. Mount Airy, 134 X. C., 125, by extending them to embrace 
furnishing lights and water, owing to the change in the customs and 
the necessities of the age requisite for those who live in cities, held that 
it was still requisite that necessary expenses, within the meaning of this 
act, should mean "the ordinary and usual expenditures reasonably re- 
quired to enable a county (or other municipality) to properly perform 
its duties as part of the State gorernment," and quotes Jones v. Comrs., 
137 X. C., 579-599, where the Court said: "The term may be said to 
involve and include the support of the aged and infirn-, the laying out 
and repair of public highways, the construction of bridges, the main- 
tenance of the public peace, and admini!jtration of public justice- 
expenses to enable the county to carry on the work for which it was 
organized and given a portion of the State's sovereignty." For the same 
reason, former decisions construing that "necessary expenses" did not 
include appropriations for education were overruled in Collie v. Comrs.,  
145 N. C., 171. 

I n  the latter case the extension of appropriations to education had 
been hampered by another provision of the Constitution restricting the 
rate of taxation. But all these cases extending the meaning of the words, 
t l  necessary expenses," were due to the enlarged scope of governmental 
expenses, causing a broader vision and a very proper growth in the 
recognized needs and requirements of municipal gowrnment. They 
were not based upon any idea that "necessary expenses ' would take in 
matters which were not required as necessary governmental expenses. 
We know of no reason why the expenses and purposes 3f a nongovern- 
mental body like a chamber of commerce should become necessary 
expenses of government. Those who compose such bodies are usually 
business men of standing, character, and influence in their respectire 
communities, and they are actuated by patriotic motives to advance the 
public good. But they are in no sense governmental. They are neither 
elected nor appointed by public authority. They exercise no gorern- 
mental duty; they have heretofore contributed not only their time, but 
of their means, but they are not required to do so, and hare been 
actuated by motives for the public good. 'They are neither a charity 
nor educational. 

I f  chambers of commerce, composed of business men snd serring the 
advancement of the community in financial' matters, can be termed 
governmental simply because they claim to be adrancing the public mel- 
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fare, from their standpoint, and taxation can be levied upon the entire 
community to advance the ideas that "in their discretion" they deem for 
the public  elfa are, we know of no reason why the entire public shall not 
in like manner be taxed for the benefit of the Rotary clubs, Kiwanis 
clubs, and Lions clubs, who, dso ,  as  ell as the chambers of commerce, 
are composed of many of our best citizens, and who in the same manner 
are actuated by patriotic motives to advance the public welfare. Then 
the ladies hare their sororities, the Daughters of the Confederacy, and 
many other admirable societies for the public good; and there will be 
no reason why there should not also be embraced as subjects for support 
by taxation the labor unions, who in their sphere are equally patriotic 
and are endeavoring to advance the best interests of the community as 
they see it. 

The limitation of the Constitutio~~ is yery wise, and too clear for us 
to misconceire its meaning. I t  restricts taxation to necessary govern- 
mental purposes, except when a purpose outside that sphere has secured 
a majority vote of the registered voters authorizing taxation to be levied 
for such purpose. The Legislature has no power gilren it by the Con- 
stitution to authorize appropriation or a levy of taxes by the authorities 
of any county, city, or town, except for necessary expenses thereof, 
"unless authorized by a majority of the registered voters." 

I f  the Legislature could pass beyond this line, there is no subject, and 
no extent, of taxation which would not be sought for and advocated by 
its friends. There would be a steady conflict bet~veen the friends of the 
different causes seeking public aid, and there would be an unlimited 
source of friction between them, and an unlimited amount of taxation 
resultant by a possible combination b e t ~ ~ e e n  the friends of nomerful 
organizations. 

We have the highest respect for the members of the chambers of com- 
merce in our cities and towns, and believe that their motives are to serve 
the public welfare, just as we have for the other organizations named, 
but that does not make their support a "necessary expense" of the 
municipality, and, therefore, the public cannot be taxed under our Con- 
stitution for the support of these organizations unless a majority of the 
registered voters so decide. I n  like manner, if the cities and towns could 
be taxed for the support of the chambers of commerce the counties could 
be taxed for the support of the cooperatiye associations for the sale of 
tobacco and cotton, and the farmers union, for those bodies also have at 
heart the public interest. 

Cases cited by defendants' counsel, if ill any wise in point, are from 
other states, which presumably have not the same restrictil-e provision 
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in  this regard as ours, or they are  cases turning upon the question 
whr~ther the expenditure is for  a necessary governmental expense. There 
is none in our reports which is in conflict with the views we have ex- 
pressed in  this opinion. 

The  nlotion for an  injunction should be granted, for  there is no con- 
flict as €0 the facts. 

Reversed. 

T H O M A S  R. PHATT Y. TS'ASHIXGTON M1LI.S. 

( Filed 'i Sovember, 1932. ) 

1.  Wills-Interpretation-Intent. 
The intent of the testator as gathered from terms t,mployed by him 

in his nill, nil1 control in its interpretation, when not contrary to the 
settled rules of law. 

2. Sanle-Deds and Conveyances. 
AII estate to wr ta i l~  llalned dnughters of' the testator, but upon their 

mnrriagc or death to be divided equal l~  among them, "and descendants" : 
Hcld,  construing the nill to ~ffectuate the testator's intent, the enjoy- 
lncl~t of the ulterior devise and the light t t ~  take it was postponed until 
after the death or marriage of the last surviving daughter, and n pur- 
c h s e r  from them hefore then could not acquire the abqolute fee-simple 
title. 

,\PPEAL by defendant from LUILP, J., at September 'Term, 1983, of 
F~RSYTII .  

Civil action for specific performance, submitted on an  agreed state- 
nient of facts. 

Plaintiff, being under contract to convey certain land to the defend- 
ant, csecutcd and tendered a deed therefor, and demanded payment of 
the purchase price, as agreed. The  defendant declined to accept the deed 
and refused to make payment, claiming that  the title ~ f f e red  was de- 
fectire. 

His  Honor, being of opinion that  the deed tendered was sufficient to  
conr-ey a full and complete fee-simple title to the land in question, gave 
judgment for the plaintiff; whereupon the defendant escepted and 
appealed. 

STACY, J. On the hearing, the title offered was properly made to  de- 
pend upon the construction of the following clause in thtl will of D a d  
Kallam : 
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"I give and bequeath to my  daughters, Ann, J a n e  and Nary ,  all of 
illy estate, both real aud persoi~al, after the death of my wife, and it is 
my will and drsire that  the  said property be not divided but that they 
hold and cnjoy i t  i n  common. And i t  is my  further mill and desire that  
should my  son, I rv in  Kallam, who is now wounded and a prisoner of 
war . . . 1 desire that  should he  choose to remain n i t h  his sisters 
and assist them in  working and nlanaging the f a rm that he  sharr  equally 
with them in the property, (luring the natural life of my a h o ~  e-nalnrtl 
daughters, and, or during the time they remain single; and I further 
desire that  upon the marriage or ilcath of any of my before-mentionrtl 
daughters I give to the remainder of them the use of nly said property, 
and upon the death or marriage of all of n ~ y  said daughters, I desire 
that  my property be divided equally anlongst all of my cllil(1ren ant1 
their descendants, they taking per stirpes and not per capifa." 

The  precise questioi~ upon nhich  the case pivots is ~ ~ h e t h e r  thc "chil- 
dren and their descendants," takers of the ulterior limitation in the 
above clause, are to be determined as of the date of the death of the 
testator, or  a t  the death of Mary, the last s u r v i ~ i n g  daughter-none of 
the daughters ever 21a~ i ~ l g  niarricd. I t  is admitted that, if the ultimate 
takers are to he determir~ed as of the date of the death of the testator, 
the plaintiff has a good title, lial-ing acquired same by purchasc~, and is 
2ntitled to specific performance as decreed hy the court helon. But  if 
the ultimate takers are to be determined as of the date of the  death of 
Mary, the last surl-iring daughter of I):r~ritl Kallam, then it is conceded 
that  the plaintiff's title is de fec t i~c  autl tlie jutlgmcilt helon- should be 
reversed. 

O m  of the children of David I ial lam living at the time of his death, 
to u i t ,  Spencw Xallam, and from nhom plaintiff purchased in 1899, 
died, leaving children, prior to the death of X a r y  Kallam in 1917. 
The  children of Spcilcer Kallam, or rather their grantees, now claim 
an  interest in said property. 

We think it is  clear, from thc 1:lnguage of the will, that  not only thc 
enjoyment of the u l t ~ r i o r  dev i s~ ,  but also the right to take it r a s  in- 
tended to be pos t l~~ne t l  until after the death or marriage of the last 
s n r ~ i ~ i n g  single daughter. IJ 'h i tes ir l~~s  1 % .  Cooy~c~r., 116 N. C., 570 ;  
Bowen c. H a c X n ~ y ,  136 N.  C., 187;  F r ~ e m a n  c. Freeman, 141  N. C., 
97;  James c. Hooker, 172 S.  C., 7 8 0 ;  JrnXins  v. Lambeth, 172  K. C., 
466; Thompson c. Humphrey, 179 N. C., 41 ;  I n  re Kenyan, I 7  R. I., 
149. 

I t  will be observed that  the limitation in question is not to the "heirs," 
or eT7en "children," simpliciter, of the testator, but upon the contingency 
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named, the property is to  be divided "equally amongst all of my chil- 
dren and their descendants," with the further provision that "they," 
meaning children and their descendants, shall take per stirpes and not 
per capita. From this, we think it manifest that the takers of the 
ulterior devise were not to be determined until the frilling in  of the 
remainder interest of the three daughters named in the will. Ziegler v. 
Love, 185 N. C., 40; Witty v. Witty, 184 N.  C., p. 381; Bees v. Wil- 
liams, 165 N.  C., 201; Kirkman v. Smith, 175 N.  C., 55'9. 

There is nothing i n  Baugham v. Trust Co., 181 N .  C., 406, or Goode 
v. Hearne, 180 N.  C., 475, which militates against our present position, 
for while the general rule of construction is stated to be that a bequest 
or devise by way of remainder to the heirs, next of kin or other relatives 
of a testator will be construed as referring to those who are such at  the 
time of his death, yet the authorities all agree that this rule must give 
way to the controlling rule of interpretation, that the intent of the 
testator is to govern, provided it does not conflict with the settled rules 
of law. I n  fact, this 1s the cardinal principle in  the interpretation of 
wills to which all other rules must bend. Sears v. 1Zussell, 8 Gray 
(Mass.), 86. Note, however, it is a rule of construction, and not a rule 
of law like the rule in Shelley's case, for instance. Hampton v. Griggs, 
184 N. C., p. 16. 

"The true principle, which runs through all the cases, is to ascertain 
the intent of the testator, gathered from the will itself and all its pro- 
visions, and to give the instrument an interpretation which will effectu- 
ate that intent." Smith, C. J., in Buchanan v. Buchanan, 99 N.  C., 
p. 317. 

From the facts agreed, we think it was error to hold that the deed 
tendered was sufficient to convey a full and complete fee-simple title 
to the property in question. The children of Spencer Eallam derive 
their interest by purchase under the will, direct from the testator, and 
not by descent. Whitfield v. Garris, 134 N.  C., 24; Sess7nzs v. Sessoms, 
144 N. C., 122. 

Error. 

(Filed 7 November, 1923.) 

1, Appeal and Error-Objections and Exceptions-Coul-ts-Ve~dict Set 
Aside--Presumptions. 

Where the trial judge sets aside a verdict without stating his grounds 
therefor, upon esception on appeal he will be presumed to have done so 
RS a conclusion of law, from which an appeal immediately lies. 
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2. SrtmeBurden of Proof. 
An exception to the order of the court setting aside a verdict is alone 

insumcient to have the matter reversed on appeal, the presumption being 
that the order was correct in law, and the burden upon appellant to 
sliow error. 

3. SanieTllal-Pending Appeal-New Trials. 
Where the cause has been tried a t  a previous term of the court, and the 

judge has set aside the verdict under the appellant's exception, and, pend- 
I ing his due prosecution of his appeal, without laches on his part, the 

judge has forced him into another trial under his exception that the case 
was pending on appeal, resulting adversely to him, the action of the 
judge in overruling the exception and proceeding with the second trial is 
contrary to our statutes (C. S., sec. 655),  and a new trial will be ordered 
on appeal. 

CLARK, C. J., dissenting. 

CIVIL AcTIom tried before D e v i n ,  J., and a jury a t  March Term, 1923, 
of CUMBERLAND. 

The  parties signed a paper-writing purporting to be a lease from the 
defendants to the plaintiffs for a storehouse in  Hamlet. The  plaintiffs 
brought suit to recover damages'for the defendants' breach of the con- 
tract in failing to give possession of the property. T h e  material facts 
a r e  stated in  the opinion. 

Cook  & C'ooh. a n d  W .  C. D o w n i n g  for p la in t i f f s .  
Dye & C l a r k  for d e f e n d a n f s .  

ADAMS, J. The  case was first tried a t  the February term and r e  
sulted in a rerdict for  the defendants. Without assigning any reason 
a t  the time, the court of its own motion set aside the  verdict, and the 
defendants excepted and appealed. T h e  case on appeal was duly served, 
and there was no exception or counterstatement. At  the March term 
the case was again called for trial, and the defendants objected to  pro- 
ceeding on the ground tha t  their appeal was pending; whereupon his 
Honor held that  the appeal was dilatory and did not constitute a suffi- 
cient cause for continuance. T o  this ruling the defendants noted a n  
exception and the case was tried the second time, resulting in a verdict 
for the plaintiffs. The  defendants again excepted and appealed. 

When the first verdict was returned, the following entry was made: 
"The court of its own motion sets the verdict aside in  the above." 

I n  several decisions i t  has been held that  a judge in setting aside a 
rerdict should assign his reason for doing so, and if no reason be given, 
his action will be ascribed, not to  discretion, but to a conclusion of law 
from which an immediate appei l  may  be taken. A b e r n e t h y  v .  Y o u n t ,  
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138 N. C., 338; Jarrett v. Trunk  Co., 142 N .  C., 466; Drewry v .  Davis, 
151 N. C., 295. I n  the statement of the case on the second appeal, his 
Honor assigned the exercise of discretion as the ground upon which the 
first verdict was vacated, and if this entry had been made a part of the 
original order his Honor would ha\-e been justified in disregarding the 
first appeal; but the second trial occurred after the first appeal had 
been taken and while it was pending, and the subsequent entry as to 
the court's discretion, made after the adjournment of the February 
term, could not deprive the defendnnts of their right to test in the 
appellate court the validity of the order a <  it was originally. made set- 
ting aside the first verdict. 

There were two trials, and there are two statements of case on appeal. 
I n  the first statement the only assignment of error is the action of the 
court in vacating the first verdict. The exception cannot be sustained 
because, as held in Drezury v. Davis, supra, it was incumbent upon the 
appellants to show error in the order, the presumption being in fa] or 
of its validity. Powers u. Wilrnington, 177 N. C., 361. The record of 
the first trial mas not sent up as a part of the case on appeal; it does 
not appear whether the defendants excepted to the adinission or rejec- 
tion of evidence or to any of the instructions to the jury or to anything 
that occurred during the trial. The defendants' assignment of error is 
not sufficient to rebut the presumption that the order was correct or to 
show that his Honor was in error. I n  Drewry v.  Da&s, supra, it is said: 
"In those cases where the rule applies, both parties have the right to 
appeal-the one to sustain the ruling and, if not sustained, to have the 
court pass upon any exceptions taken by him during tl e trial and duly 
assigned as error;, the other to convince this Court of the error of the 
trial judge. This course was followed in Cole v.  Lazcs, 104 N.  C.,  651, 
and Metal Co. v. R. R., 145 N. C., 393." 111 dbernethy v.  l 'ount, supra, 
exceptions to the introduction of evidence appeared in the case on ap- 
peal, and it was suggested that if other exceptions wwe taken at the 
trial the appellant should have put them in the record. 

But there is sufficient reason for granting a new trial. When the 
case was called at  the March term the defendants excepted to the 
court's ruling that the first appeal was dilatory and that the case should 
be tried unless there was other cause for a continuancn. This exceptiou, 
we think, is meritorious. I t  is supported by the principle stated in 
Pruett v. Power Co., 167 K. C., 598. There the defendant appealed to 
the Supreme Court from an order denying its petition to remove the 
case to the Federal Court on the ground of diversitj of citizenship. 
Pending the appeal, the cause was tried in the Superior Court, the 
defendant retaining its rights under thi. pelition. On :~ppeal the order 
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denying the motion for removal was affirmed, but on appeal from the 
final judgment it was held that the lo~rer  court was without power to 
hear and determine the issues arising on the pleadings pending the 
appeal, and that the verdict and judgment should be set aside. This 
decision is controlling ill the instant case. When the defendants ap- 
pealed from the order setting aside thc verdict a i d  granting a new trial, 
further proceedings should hare been stayed until the appeal vas  deter- 
mined. C. s., see. 658. 

I t  is true the first appeal was 11ot docketed in the Supreme Court at 
the time of the second trial, but the statement was served on 1 7  March, 
and two days later, on the first 'day of thc next tern?, his Honor made 
the ruling of which the defendants complained. I t  scems the second 
trial took place before the time had expired for perfecting the appeal 
in the appellate court, and under these circumstances laches can hardly 
be imputed to the defendants. 

The verdict and judgment entered of record at the second trial are 
set aside and a new trial is awarded. 

New trial. 

CLARK, C. J., dissenting: Up to and including the case of Bird v. 
Bradburn, 131 N .  C., 490, it was held uniformly, in all our opinions, 
that "where the trial judge sets aside the verdict without giving a reason, 
if no reason is given, it is presumed that a new trial was granted as a 
matter of discretion, and the appeal will be dismissed." Braid v. Lukins, 
95 N. C., 123; S.  v. Bradd?y, 104 N .  C., 737, quoting other cases, and 
this case itself has been cited ni th  approml. See citations in the 
,Innotated Edition. 

I n  dbernethy c. Y o u n f ,  138 N. C., 338, the Court for the first time, 
by a division of three to two, held that when the judgment is set aside 
without any statement by the judge, it was an crror for whirl1 a new 
trial would be granted. This was not only a departure from the uni- 
form decisions of the courts dowi to that time, which are cited in the 
dissenting opinion in profusion by the trro dissenting judges, who added 
(p. 346), as a matter of reason as well as of precedent, the following: 
"The presnmptio~i always is in favor of the correctness of the trial 
below, and he who alleges error must a s s i p  auil show error. This is 
elementary. I f  this new trial was granted as a matter of discretion, 
there could be no error. I f  it was granted for error in law which the 
judge thought he had committed, it would be a reviewable question to 
decide whether or not there was error committed by him. I f  it does 
not appear upon which ground the court put its action, and appellant's 
counsel did not ask that it should be stated. it will be presumed that 

26-186 
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there was no error, and that the judge did what he had a right to do 
and granted a new trial in his discretion. Besides, if the new trial was 
granted for error in law, committed by the judge, it is absolutely neces- 
sary that the judge find the facts; otherwise, it cannot be seen whether 
he did or did not in fact commit error of law. To reverse the judgment 
without such finding is to order a final judgment below when not ap- 
pealing-he had no chance to file exceptions. H e  has had no showing 
on this appeal-no day in court. When the judge puts his ruling upon 
the ground that he committed an error of law he finds the facts, and 
the alleged error of law is presented. This has been the case in every 
instance where an appeal has been taken because the judge below 
granted a new trial upon a matter of law." The reasons in full and 
citations of the uniform decisions are stated by tke two dissenting 
judges in that case, 138 N. C., 346-350. On the other hand, in no case 
which has come up to the Court since has Abernetliy v. Yount been 
squarely approved on this point, though cited on othel* points. I n  that 
case the defendant, appellee, was so satisfied that the uniform prece- 
dents of this Court and others, would be followed thai he mas not even 
represented by counsel, and his side was riot presented or argued. 

Not only have the rulings of the Court since that time not been 
directly approved, but in this present case, when the new trial was 
granted by Judge Devin and came before the same judge at the next 
term when the case mas called, he found as a fact that while on the 
record at the first trial he assigned as grounds for setting aside the 
verdict that lie did so "on his own motion." he finds as a fact that he 
set it aside as a matter of discretion and to make the record speak the 
truth, it was eminently proper he  should correct the record. 

I t  follows, therefore, that if the grounds of his ruling had been asked 
for when the first verdict was set aside or tiny exception taken he would 
have stated that it was t1011r as a matter of discretion. There was 
properly, therefore, an absolute new trial at the second term, and no 
wrong was donr. Xeitlier side should h a w  takm an: advantage from 
anything that mas done at  the former trial. 

But to impute to him that he set aside the former verdict as a matter 
of law, when the same judgc finds as a fact that it was not so set aside, 
puts the appellee in the present ease at a disadvantage ~vhich he should 
]lot hear. The record states that when the first verdict mas returned 
thc followi~~g entry lvas intide: "The court of its own motion sets the 
verdict aside in the above case." Thc judge also finds XI this trial that 
as a matter of fact the verdict mas set aside in the first case in his dis- 
c rc t io~~ .  Thr  record in the first trial was not sent up as a part of the 
case on appeal, but the defendants did not except to the admission or 
rejection of e d e n c e  or to any instructions to the jury or to anything 



that occurred during the trial. As the  majority opinion in this case 
states the defendants' assignment of error is not sufficient to rebut the  
presumption that  the order was correct or to show that  his Honor was 
in error. 

Under all the precedents, other than  the  opinion by a divided Court 
ill d b r m e t h y  c. Youn t  and the two or three cases that  h a r e  partially 
followed it,  the first attempted appeal was a nullity, for  none lay from 
setting aside a vcrdict unless it was stated to h a r e  been done "for error 
of law." 

Under Bbernc th j j  c. I - o u ~ t ,  if the verdict was set aside, without stat- 
ing i t  was done i11 the discretion of the judge, it was appealable unless 
no facts are found, in which case i t  is not, and tha t  is the case here, 
and it is ill the same condition exactly as if it  were stated to be set aside 
"in the discretion of the court." So what is the difference? 

E r e n  under . lbernethy v. Yount, the first appeal in this  case was a 
~lull i ty,  for  the judge who tried both cases finds, as a fact, that  he  set i t  
aside "in his discretion" ; and, besides, he  had power, considered only as 
trial judge in  the second trial, to "correct the record to speak the  truth" 
or to find the facts, as he  does, of what occurred on the first trial. 

,111~1 even the majority opinion in this case holds that  the setting 
aside of the verdict in the first case must be sustained; so, in any event 
and from every point of view, there was no verdict standing to prevent 
the secolid trial, and the  judge was correct i n  so holding. 

T h e  exceptions on the second trial, which are  before us, therefore, 
should be considered and decided. Technicalities no longer should in- 
terfere with the tr ial  of cases on their merits to the increase of useless 
costs and uiinecessary delays. 

.I. R. &IOiYTGOhIERT v. C. A. RING 

(Filed 7 November. 1923.) 

1. ContracteWriting-Ambiguity-Court5-Question for Jury-Trials. 
While the meaning of a written contract is ordinarily interpreted as a 

matter of law, this rule is not applicable in case of ambiguity, and under 
the evidence an issue of fact is presented. 

Where the plaintiff contracted with the defendant for ten per cent to 
be paid him for the supervision of the building of the latter's house, if the 
cost of its erection should not exceed a certain sum, and there is evidence 
that with the ten per cent added the cost esceeded that sum, and conflict- 
ing evidence as to n-hether the owner added extras with this result, and 
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upon a counterclaim alleging that plaintiff damaged the defendant by his 
carelessness and the unworkmanlike manner in which he performed his 
services,issues of fact in these two respects are raised for the t1rtcmin:r- 
tion of the jury. 

Arrur, hy defe~~dnnt  froin Stack, J., at Xay  T t r n ~ ,  I92:3, of O v ~ r , -  
FORD. 

The court directed a verdict in  favor of the plaintij'f for the amount 
found by the jury, including the 10 per cent upon the cost and the 
charge for the changes and additions, and that the defendant recover 
nothing on his counterclaim. 

1'. 1V. A l l b e ~ f s o ~ b  for plaintif f .  
il'hos. J .  Gold albd Andrezu Jo,yner ,  Jr., f o ~  de fendan t .  

CLARK, C. J. This is an action for breach of contract as to the con- 
struction of a dwelling house. The contract made 22 May, 1920, pro- 
vided in detail for the construction of a dwelling house with full specifi- 
cations, the plaintiff agreeing to suptrrise the building of the house for 
the defendant and "receive 10 per cent of the cost for his services, pro- 
vided the total cost did not exceed the cost of $5,670, but was to receive 
nothing if the house exceeded that sum." The "total cost" of the house, 
if there is added thereto the commission of 10 per cent, would exceed 
the stipulated price of $5,670, but if the 10 per cent was not estimated 
as a part  of the cost i t  would not exceed that sum. There were changes 
and additions made, alleged to hare  been by consent of the defendant, 
at  an expense of $786.32, which is denied in the answer. The defend- 
ant pleaded a counterclaim for alleged careless and unworkmanlike mail- 
ner in which the work was done of $902, which is denied in the reply. 

The court held as a matter of law that the stipulation that the '(total 
cost" should not exceed $5,670 should bc construed as not including the 
10 per cent, and, further, did not submit to the jury the issue as to the 
counterclaim. I n  these two respects we think there was error. 

Ordinarily, the construction of a writtcn contract is for the court, 
but when it is, as in this case, ambiguous, the ,meaning is a matter to 
be submitted to the jury. The court also erred in failing to submit to 
the jury the issue as to the connterclaim. I n  these two particulars 
there was 

Error. 
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STATE r .  VTA1,TER HOPPER. 

(Filed 'i November, 1923.) 

1. Husband and Wife-Abduction-ElopemenGc1.iminal Law-Statutes. 
In order to constitute the offense of abducting or eloping with a mar- 

ried woman, C. S., sec. 4225, thc seduction by the male may be accom- 
plished by insistent persuasion under which the woman yields her con- 
sent to be carried away from the house of her husband by the defendant 
charged therewith and living n i t h  him in adultery; and the defense that 
the \\-omnu in the course of his scheme had yielded herself before the 
abduetiou is untenable when it  is she\\-n that the \life had not thus 
yielded herself to mi! other man than the defendant. 

2. Same-1nnoc.enc.e or Chabtity of \\'if-Evidence-Suppolted Testi- 
mony. 

The lrrorision of C. S., sec. 4225, that 110 conviction of abduction or 
elolring \I it11 the wife of another may be had on the unsupported testi- 
mony of the wife ah to her rirtue, is complied with when the testimony 
of the wife iq  supportt~l 11$ evidence of others a s  to her previous good 
character. 

5. Appeal and Error-Objections and Exceptions. 
In order for the Supremc Court to review, on appeal, the question as  

to whether evidence on the trial had been erroneously admitted, the 
appellant must show of record that he had duly excepted thereto. 

4. Trials-Courtj's Discretion-Evidence-Xonsuit. 
Exception that the trial judge did not rule upon appellant's motion a s  

of nonsuit upon the evidence, took a recess for dinner, and before ruling 
thereon permittrd testimony of appellee's witness, is a matter within 
the sound discrctioii of thc court, and is not reviewable on appeal. 

3. Abduction-Elopenlent-Evidence-Husband and Wife. 
On a criminal trial for abducting and eloping with a married woman, 

it  is com~~eten t  for her husband to testify as  to the chastity of his wife 
up to the time the defendant had invaded his home. A. II. O'Higgins,  
17s N. C., 709. 

6. Same--Influence. 
Tipoll the question of the irlfluel~ce of the defendant over the wife of 

another n i th  whom he is being tried for abducting and eloping, it  is 
competent to show the strength of the influence he had acquired, and 
the admission of tcstimong that the defendant had deserted his wife 
and clepcndent children, and also that she had used her own money for 
espenscs, is not subject to just escseption. 

7. Abduction-Elopement-Husband and Wife-Innocence-Clmstity- 
EvidenceStatutes.  

The fact that the wife had voluntari;y left her husband falls within 
the definition of the statute, C .  S., sec. 4225, when this resuIts from the 
unlawful scheming of the man to achieve that  end. 

('LARK. C .  J., concurring. 
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CRIMINAL ACTIOK. Appeal by defendant from L c n c ,  J., at August 
Term, 1923, of ROCKIKQHAM. 

This mas a criminal indictment against the defendant. The bill of 
indictment charges that "With force and arms, at and in the county 
aforesaid, unlawfully, wilfully and feloniously did abduct and elope 
with Mrs. Jesse Gilbert, wife of Jesse Gilbert, she, the said Mrs. Jesse 
Gilbert, since her marriage having bem an innocent and rirtuous 
woman." 

The defendant did not introduce any testimony. 
The State introduced Jesse-Gilbert, husband of prosecutrix, who tes- 

tified as follows : 
"That he and Grace Gilbert were married in 1916; that her maiden 

name was Grace Brooks and that they were married at Spray; that theg 
lived in Spray up to two or three months before the beginning of this 
trial; that his home was on Morgan Street in front of the Nethodist 
church, but that he was stayiiig with his mother 011 Flynt Hill and 
boarding there at the time of the alleged happening. That he first dis- 
covered his wife's absence on 19 January, 1923, when he came home 
from the mill; that he knows Walter Hopper and that he lived two or 
three hundred yards away in the same neighborhood where the witness 
boarded. That Walter Hopper is a married man and has a wife and 
three children. That Walter IIopper's wife mas the witness's cousin; 
that his wife was gone from the 19th day of Januar,y to the 17th day 
of March, when he caught her; that he caught her in West Durham; 
that he never saw Walter Hopper any more; he was missing from 
Spray until the trial (preliminary hearing in Spray) ; that he did not 
know where they caught him, but heard they caught him in Danville. 
Defendant testified that he and his wife lived together up to that time." 

Mrs. Grace Gilbert, prosecutrix, testified: 
"That she is the wife of Jesse Gilbert; that the defendant and her 

husband were friends, and that he was at their hon-,e real often, and 
that he over-persuaded her to go away from her hushand. 

"Q. Tell how often he talked to you about-persuiided you to leare 
there before you actually went? ,I. Daily, about ten months. 

"That the defendant was taking nieals ;at the same place sl!e and her 
husband boarded, but stayed at  his home at night, and that he begged 
her to leare with him daily for about ten months, and that before they 
went he told her to go to Stonerillc and get on the train and he would 
go to Ridgeway and get on the same train (Stonerille being in North 
Carolina and Ridgeway in Virginia) ; that this was the train going to 
Winston-Salem, and that they moulcl g~ away and get a divorce and be 
married. That they went to Greensboro and from Grwnsboro to Birm- 
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ingham, Ma., and stayed there one uight;  that  they ment to different 
towns in Alabama and lived as man and wife; then I (meaning the 
prosecuting witness, Grace Gilbert) came back to Durham and the 
defendant went somewhere else; that  he said he was going to Burling- 
ton, but he  did not go to Burlington and she did not know where he 
went; that  the defendant had opportunities to talk to  her while she was 
keeping house for her husband's mother. That  he is about 32 or 33 
years old and that  she (meaning the prosecuting witness, Grace Gilbert) 
is 23 years old;  that  u p  to the time she was induccd to leare her home 
she was innocent of any man outside her husband, except h im;  that  up  
to that  time no man had had unlawful intercourse with her. That  
previous to the time the defendant had improper relatiom with her he 
had discussed the matter of their leaving together and getting a divorce; 
that  he  had nothing to do mith her before the discussion." 

On c r o ~ ~ - e x a n ~ i n a t i o ~ ~  she said, in part ,  that  she did not remember 
whether she said in  the recorder's court anything about Hopper per- 
suading her away; that  she did not leave the State and go to Virginia 
to keep from testifying; that  she writ to Lynchburg to work in the 
overall factory, but came back to attend court ;  that  defendant talked 
to her and persuaded her for about tell months. 

"Q. You deny that  Walter Hopper or anybody else had any unlawful 
relations with you up to the time you left S p r a y ?  Answcr: I deny 
any one. 

"Q. Then you admit he had unlawfnl relations mith you before he 
left S p r a y ?  ,Insn.er: Yes, just a little while. 

"Q. How long? A\nswer: I don't remember how long; just a month 
- 

or so, 1 suppose. 
"Q. Would it be one month or two months? ,111swer: Three months. 

That  they left in Jauuary ,  and that  she supposed i t  mas in October 
previous or some time along there when they first had unlawful inter- 
course." 

She admitted that she drew out of the bank $490 of her own money 
when she left and ment to S toned le .  That  she paid her railroad fare  
from Spray to Stoneville, and from Stoneville. That  defendant bought 
the tickcts in Greensboro to Birniingham, ,\la., and that  he borrowed 
the moncy from hcr and promised to pa7 it back. That  she did uot 
know hc  hati no money until they got away from home. That  she had 
been in bathing nit11 him. That  he  got the bathing suit at the house, 
hanging 011 the porrh ;  tha t  his wife was g o i ~ ~ g  in bathing with them 
but she decided not to  go in. That  his wife was with then1 a t  the time. 

R. D. Shunlate rind P. S.  Gillie both testificd that  Nrs .  Grace Gil- 
bert's general character was good. T h e  State rests. 

Defendant moved to nonsuit under (2. S., see. 4643 (Mason ,ict). 
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The court did not rule on the motion; court took recess for dinner. 
Upon convening of court after dinner, solicitor for the State recalled 
Jesse Gilbert and examined him; this being allowed by the court in its 
discretion, to which the defendant excepted. 

Jesse Gilbert, for the State, testified: 
"Q. What do you know about your wife's chastity and conduct up 

to the time of this man's invasion-of your home? 
- 

"Q. Up to the time she went away? Answer: I t  was all right so 
far  as I know. 

"Q. What was the condition of Hopper's wife and family at the time 
he left? Answer : They were sick in bed. 

"Q. Who was sick in bed? Answer: The kids and his wife were sick. 
"Q. Do you know whether they had funds or support, or anything to 

go upon? Answer: I do not know, only except they made up some 
money. I do not know. 

"Q. Did he own their home they were living i n ?  Answer : No, sir, 
he did not own his home. 

"Q. Did his wife have any estate or property? Answer: Had  the 
stuff in the house. 

"Q. Did he have anything else? Answer: No, sir. 
"Q. State whether or not his wife and children had any means of 

support other than his labor? No ansnrer." 
A11 these questions mere objected to and exceptions taken. 
Mrs. Grace Gilbert, recalled by the State, testified, 
"Q. Please state if, at  the time you say this man persuaded and in- 

duced you to leave your home, whether or not he said anything then 
about your furnishing the money to go on? Ansuer:  H e  did not." 
Objection and exception. 

Defendant renewed his motion for judgment of nonsuit, which was 
refused by the court. Objection and exception. 

The court charged the jury on the lam, as he interpreted it to be, 
and applicable to the crime charged, and gave the contentions of the 
State and defendant. The exceptions by the defendant to the charge, 
material to the decision of this case, are hereafter set out. 

The jury returned a rerdict of guilty. The solicitor prayed judg- 
ment of the court, and the defendant was sentenced to the State's Prison 
for a period of four years. The defendant excepted. and appealed to 
this Court, and assigned as errors: 

First mas to the question asked Jesse Gilbert: "You don't know 
where they caught him?" and allowing him to answer, '(I heard they 
caught him in Danville." 

u 

Second was in failing to grant nonsuit when the State rested, and 
to the court permitting the State, after the court had failed to rule, to 
put on more testimony, and after the noon recess. 
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Third was to the court's permitting the witness, Jesse Gilbert, to be 
recalled and asked the question, "What do you kllow about your wife's 
chastity and conduct up to the time of this man's invasion of your 
home," and allowing him to answer, "It was all right so far  as I know." 

The next seven were to the testimony of Jesse Gilbert when he was 
wcalled, after the State rested, beginning with the question, "What was 
the condition of Hopper's wife and family at the time he left." 

Eleventh was to the court's permitting Grace Gilbert to be recalled 
after the State rested and motion made to nonsuit, and being asked the 
question, "Please state if, at  the tirne you say this man persuaded and 
induced you to leave your home, whether or not he said anything then 
about your furnishing the money to go on," and to answer, "He did 
not." 

The other exceptions and assignments of error are to the charge as 
giren by the court, but we mill consider only the fourteenth and fif- 
teenth exceptions, which embrace substantially all the other exceptions 
to the charge that are material: 

Fourteenth. "The statute says that if a woman voluntarily leaves 
her husband for the purpose of going away with another man to indulge 
in intercourse with him-that the man who leaves and goes away with 
a woman who has voluntarily left her husband for that purpose is guilty 
of elopement." 

Fifteenth. "Abduction may be accomplished either by f o r c c t h e  
woman may b~ carried away by force against her will-or one may be 
carried away where she has been induced to go by fraud or deceit or 
persuasio~i-be carried away in that way, led away as the term implies, 
and in furtherance of the scheme of going away to leave her husband 
and e l o p e i f ,  while persuading her and trying to induce her to leave, 
:t man accomplishes her seduction, then it is no defense that before 
leaving he induced her to engage in intercourse with him, if she up to 
that time, when in furtherance and as a part of a scheme of getting 
her to leave, or inducing her to leave as it were, induced her to engage 
in sexual intercourse with him, she ~vould still be an innocent and virtu- 
ous woman if she has never knovn any other mall except her husband, 
arid this was accomplished in tlle scheme he was carryiug out of leading 
I~rr away, abducting her, and tlle abduction woulJ be referred to the 
time he hat1 carried on the scheme or enterprise of carrying 21cr away, 
leading her away, getting her away." 

Attorney-Gene,-a1 ,llanniny and _lssistant A t t o r n e y - G ~ n w a l  Sa,sh f o ~  
f h e  Xtate. 

J .  41. S h a r p  and A. TV. D u n n  for defendant. 
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CLARKSON, J. The defendant was indicted undw the following 
statute: "If any male person shall abduct or elope v i th  the wife of 
another he shall be guilty of a felony, and upon coiviction shall be 
imprisoned not less than one year nor more than ten years: P r o v i d e d ,  
that the woman, since her marriage, has been an innocent and virtuous 
woman: P r o v i d e d  fu r ther ,  that no conviction shall be had upon the un- 
supported testimony of any such married woman." C. S., 4225. 

The essn~tial  elements of the crime are: (1) I f  any male person shall 
abduct or elope with the wife of another. (2)  The woman since her 
marriage has been an innocent and virtuous woman. ( 3 )  That no con- 
viction shall be had upon the unsupported testimony cf any such mar- 
~ i e d  woman. 

What is the meaning of abduct or elope? The word "abduct" or 
"abduction" is from the Latin word "abduco"--to lead away. 

S h e p h e r d ,  J . ,  in S .  1 % .  ( ' h i s enha l l ,  106 X. C., at p. 679, quotes d s h e ,  J., 
in S. v. George,  93 N. C., 567, as follows: "Our statute is broad and 
comprehensive in its terms, and embraces tr l l  m e a n s  by which the child 
may be abducted," and further says: "The crime is defined in  the 
statute by the term 'abduction,' which is a term of well-known significa- 
tion, and means, in law, 'the taking and carrying away of a child, a 
ward, a wife, etc., either by fraud, p e ~ s u a s i o n  or open violence.' " Web- 
ster's Dictionary. See S. v. B u r n e t t ,  142 N.  C., 58: ; H u m p h r e y  21. 
Pope .  54 Pac., 84i  (122 Cal., 233) ; B a u m g a ~ t n e r  v. E i g e n h r o t  (100 
Md., 508), 60 &Itl., 601-3; C a r p e n t e r  11. Peop le ,  8 Barb., 606. 

The word "elope" Webster defines: "To run away, to escape privately, 
from the place or station to which one is bound by duty; said especially 
of a man or woman, either married or unmarried, who runs away with 
a paramour or sweetheart." 

"Elope."--The departure of a married woman from her husband and 
dwelling with an adulterer, although the courts in many of the earlier 
cases exclude the conception '(adultery" from the meaning of the word. 
20 C. J., 402. 

"Yet uow by the statute, Westminster 2 (a  part of the common la\\ 
of this State), if a woman voluntarily leaves (which the law calls elop- 
ing f r o ~ n )  her husband and lives with an adulterer, slie shall lose her 
dower, nilless her husband be voluntarily ~.econciled to her." Cooley's 
Blackstone (3d Ed.), Vol. 1, sec. 130. 

"These authorities declare an elopement to be an act of the wife, who 
voluntarily deserts her husband to go away with mid cohabitate with 
another man." S.  c. O ' H i g g i n s ,  178 N .  C., 709. 

What is the meaning of innocent and virtuous woman? "An innocent 
:ind virtuous woman is one who never had illicit intercourse with any 
man and who is chaste and pure." 8. u .  V'h i t l ey ,  141 N.  C., 826; 
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S. c .  F e ~ g u s o n ,  107 X. C., 841. See cases cited in  8. v. Johnson ,  182 
5. C., 888. H a r d i n  v. Davis ,  183 N .  C., 47. 

WalX.er, J., in S. 2'. Johnson ,  supra ,  says: "But we may pause here to 
state that, on the next trial, it  will be proper for the court to instruct 
the jury that  if the  prosecutrix had comniitted adultery with tlie mall 
who afterwards became her husband, even though i t  was often repeated 
before marriage, yet if, after she thus fell, she married her lorer and 
n-as always fai thful  to him, a i d  ever, after the first act of adultery with 
him, was innocent and virtuous, that is, liad not had sexual intercourse 
with any man until the defendant seduced her under promise of mar- 
riage, if he did sucli a thing, then that  she vould be an  innocent woman, 
and if she Tvas also chaste aud pure in  the sense above defined, she also 
would be a virtuous vonian within tlie meaning of the statute. An 
adultcress niay reform and become innocent and even virtuous, and if 
tliis 11-orn:~ii has done so, the statute protects her just as much as if slw 
had never fallen, but had always walked in  the straight and narrow way 
of spotless innocence, virtue, and chastity, not even permitting undue 
familiarity from any man, and especially the debaucher." 

What is tlie meaning of ((Unsupported testimony of any such mar- 
ried wornan?" "Tlie virtuous character and conduct of the prosecutrix 
was p r o v d ,  so the testilnoiiy of the injured was not 'unsupported' but 
d e r i ~ e d  confirmation from that  of others, as the statute prescribes." 
S. i > .  1101-ton, 100 S. C., 448. See S. c. X o o d y ,  172 N. C., 967, and 
cases cited. This  supporting evidence may consist of evidence of good 
character which supports the allegation that  the prosecutrix is innocent 
and rirtuous. S. 2,. CooXe, 176 N .  C. ,  735. The  burden was on the State 
to prove the married woman was innocent and virtuous. S.  1 . .  Connor .  
1 1 2  K. C.. 700. 

l'lir. first assigiinient of error was to the question asked Jesse Gilbert, 
"You don't know where they caught him," and allov-ing him to answer, 
"I heard they caught him in Daiirille." Tlie record slion-s no exception 
to tliis question or answer. This  assignment cmiiiot be considered. Rules 
of P ra r t i r r  ill S u p r t w ~ r  Court, Rule 11, 185 S. C., 793; l?llrd I > .  Solr fh-  
cdnn t l ,  lwr ( ~cricint, anlr., 384. 

The  seroiid assignment of error "was in failing to grant  nonsuit w h e ~ ~  
the State rrsted and to the court permitting the State, after tlie court 
had failed to rule, to put on more testimony and after the noon recess." 
The court below had discretion in the conduct of the case. This Court 
will not rwiew tliis discretion under the facts of tliis case. 

('While the necessity for exercising this discretion in any given case 
is not tu be deterniined by the mere inclination of the judge, but by a 
sound aild enlightened judgment, in an effort to at tain the end of all 
law, namely, the doing of even and exact justice, we will yet not super- 
vise it except, p e r h a p ,  in estrcmc circumstances, not a t  all likely to 
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arise; and i t  is therefore practically unlimited." Jarrstt v. Trunk Co., 
142 S. C., 469; lllay 1.. Menzies, ante, 144. 

'l'lie third assignn~ent of error was to the court's permitting the  wit- 
]less Jesse Gilbert to be recalled and asked the question, "What do you 
know about your wife's chastity and conduct up  to the  time of this man's 
i nms io l~  of your liome?" and allowing him to answer, "It was all right, 
so f a r  ilS I kno\v." This w r y  point was decided that  it was competent 
in S. v. O'Higgins, supra. 

r ,  I lie next seven asqignmrnts of error were to the testiniouy of Jesse 
Gilbert, nllen lit was recalled, after  the Sta te  rested, beginning with 
the questiou, "What was the condition of Hopper's wife and family a t  
the time 11e lcft ?" This kind of testimony was objtxcted to in S. v. 
O'liiggins, supra, and 117.oli$n, J. ,  said:  "Tlie evidence that  the defend- 
ant abnndoned his motlierless childrel~ in order to elope with Mrs. Miller 
was competent to prove hon. strong the infatuation wris which induced 
I~ in i  to leave his o\vn children in a helpless condition in order to elope 
I\ it11 another illan's wife." 

The  clewnth assigliment of error was to the court's permitting Grace 
Gilbert to be recalled, after the State rested and motion made to non- 
suit, ant1 being asked the question, "I'lease state if, a t  the time you sag 
this man persuaded and induced you to leave your home, whether or 
not he  said anything then about your furnishing the money to go on," 
and to the answer, "He did not." 

-1s already stated, the court below, in its sound discretion, had the 
po~ver to allow this  witness to be recalled and examined. The  testimony 
given wiis be:lring on the abduction, which can be done by fraud,  per- 
slrnsion, or open violence. I t  was for the purpose of showing that ,  after 
Ile had persuaded and induced her to consent to leave, and she had 
yielded to the "studied, sly, ensnaring a r t  . . . dissembling smooth" 
of the sdnce r ,  that  nothing ~ v a s  said to her about h w  furnishing the 
money to go away on, and also to contradict any inference tha t  may be 
drawn from the fact that  on cross-examination she ~estified that  she 
herself had drawn money out of the bank when she left. I t  was to  
strengthen the contention of the  State that  this woman, caught in the 
"snare of the fowler," was "helpless." "Behold ! as  the clay is  in the 
potter's hand, so are ye in  my hand." 

The  fourtcmth assignment of error is to the charge, as follo\vs: "The 
statutc says that, if a won3an ~'01untaril-j leaves her husband for the  
pnrpose of going away with another man to indulge in intercourse with 
him, that  the man ~ v h o  leavrs R I I ~  goes away with a woman who has 
v o l m ~ t a r i l , ~  lcft her hnsband for that  purpose is guilty of elopement." 
This charge is a correct statement of the meaning of elopement in the 
statute. This  is the meaning given by Rlackstone, .37cpra, and S. a. 
0 '11 iggills, supra. 
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7 7 t h e  most serious assigmlent of error is that  p r t  of thc fifteenth, ill 
n l ~ i c h  the court vl~argetl : ( 'If,  nhi le  prl-suading her ni~tl t ry i l~g  to iiitluc~t~ 
her to l e a ~ c ,  a nlan accornplisllcs hcr sctluction, t lml it is no t1efr11-c 
that, before le:l~ing, he i n d ~ c e d  her to engage in intrri~ourse with him, 
if shc, up  to that time, n l i r l ~  in f u r t l ~ i ~ r a ~ ~ c e  and as :I part of w schcn~c 
of getting lirr to Iearc, or iutlucing 11cr to l c a ~  r, as ~t I\ cw ,  i~ltlucetl her 
to engage in sexual intrrcourse with him, she \roultl still he an innoccwt 
and rir tuous womil1, if she had I P I W  h lou  11 :ill? o t l ~ c ~  I I I ~ I I I  C S C C ~ ~  1 i ~ r  
l~usbn~~t i , "  etc. 'I'he :~ble attorntys for the cl~fc~ltlailt a rgu(~1 \ \ l th  grcxat 
force that this ii~tercourse was going oli a t  lrabt t h r c ~  111011tlli hefore her 
departure; that  c r i ~ n i i ~ a l  statutes should be construccl strictly, and the 
prosecutrix TT o d d  lrot he :in i ~ ~ t ~ o c w ~ t  nut1 1 ir tnoyi I\ ~ I I I : I ~ I  :is c20ntcLn- 
p l a t ~ d  by the statute. JVe c.an11ot so hold. 

The  statute was made to  protect the honie against thc lust uncl pas- 
sion of cvil rrtcrl, who subtly, slyly a l ~ d  cullningly ~~(n11t1 crcxep into the 
family circle and poison its fountaiu sourcc- t11~' I\ O I I I N ~ ~  ill the 110111('. 
Can a man, through fraud, persuasiol~ or deceit, go ilrto a home mlcl 
seduce the wife, who u p  to that  time \vas all i~~noce l l t  a i d  \ irtuous 
wonlan, and then abduct or elope ~ i t h  her, a ~ l d ,  a f t r r  ha\  ing despoiled 
her-"despoiled of i~mocmcc,  of fai th,  of bliss"-calann sllc was not 
innocent and vir tuous? W e  do not think he could thuq escape tlic wrong 
done. 

I t  is a mnxiru of l ax ,  rccoguizetl autl c~stabli~lictl, that  r l ~ i l l ~ i s  torn- 
mocl'wnz capcrc p fcn t  d~ injuria m a  propria (110 one can obtain all 
advantage by his on 11 wrollg). l3roo111's I,cg:~l llnxirn.;, (8th Ed. ) ,  13. 

279. 
Tn ( ' a rpn f r i .  1 % .  7 h a  l ' cop l c ,  h 13aritonr7s Suprc.i~~c. Court 12cporti: 

(N. Y.), p. 603, t h r  statutc nns, "any unni:~rrieit f c w a l ~  of previous 
chaste charat-ter" ; the el-ide11c.c na.: : " l t  I\ ar I)roT ctl that, a f t w  shc lcft 
home, she had b r t ~ ~ ~  li\ ing, boarding all11 cdi:il,itilrg n ith thc tlcfcntlant ; 
but that  11 as 110 rritlei~cc that  ill(* had col~ahitc~l  or 11arl illicit ilrtcrcoursc~ 
with ally other l ) n . s o ~ ~  than 11iln. I t  :~l) l) t ' :~r(~l  that tliv d t ~ f r i ~ d n ~ ~ t  had 
heen in thc habit of ~ i s i t i n g  the. wi(l  i , ou~ ia  for a c~or~.;itIcr:~l)lc~ I c i ~ g t l ~  of 
time before she left holnr, as aforcsaici, ant1 that. u p  to  tlicx timr of her 
:icquaintance and in t e rcour s~  nit11 t 1 1 ~  ~ l ~ f ~ n t 1 : ~ 1 1 t ,  11rr r ~ p u t a t i o ~ l  for 
cahastity TI as good." 'I'hca t l c f r l ~ d ; ~ ~ l t  TI as   IT ictc~tl, :111t1 appc~nlctl. ' T I I ( ~  
( 'ourt, ill p:issing 1111011 t l l ~  1lliwlli11~ of ":III ~ l~~ i l l : l r i . i t~~ l  fc~il~alc of l)rtX\ i- 
011s chaste chara~tcr , ' )  said : ((We t h i ~ ~ k  t l~ i ,  ~vorcls rrfwretl to do n ~ r a x  
actual personal virtuc-that the fcinalo nluit I)(, artuall? cli:~stc :111(1 

pure ill co~lduct and principle u p  to the tiiue of the com~nissioll of thc 
offense. Kot  that this must he the case up to the ino~nent of taking her 
away for the  purpose mentioned, but that  it nrurt h r  .;o u p  to the com- 
~t i r t lcen~el~t  of the acts of t 1 1 ~  party acrusctl--ilo~~c \\it11 t h ~  purposr2 
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indicated, and which result in such taking away. The process of 
inveigling and enticing may be the work of time, and, when commenced, 
the female must be of chaste character in the sense above defined." 

I n  the case of South v. State, 97 Tenn. Reports, p. 496, although the 
statute does not use the words "innocent and rirtuouj." the Court. in 
that case, under a statute which provides that "any person who takes 
any female from her father, mother, guardian, or other person having 
legal charge of her, without his or her consent, for the purpose of pros- 
titution or concubinage," etc., says: "The circuit court charged the 
jury that if they found beyond $ reasonable doubt that the girl was 
living with her parents a chaste and virtuous life toward all others 
except defendant, and that defendant wilfully took her from her father 
without his consent, for the purpose of and intending to prostitute her, 
then he would be guilty, as charged, although it might appear that prior 
tlicreto defendant had had sexual intercourse with her. This. we are of 
opinion, is good law, and in principle is sustained by the case of Davis v. 
I'ozrng (00 Tenn., 304), 6 Pickle, 304. The defendant cannot be allowed 
to take advantage of his acts in seducing the girl to defend himself for 
enticing or taking her away from her parents and home. I t  is evident 
in this case that, no mattel: what her previous conduct may have been, 
she had repented. and at the time she went or was carried to defendant's 
store, she was attempting, under his advice and direction, to leave the 
country." To same effect is S. v. Johnson, supra. 

From a careful review of the whole record, we can find no reversible 
error. 

S o  error. 

CLARK, C. J., concurs in every respect in the admirable opinion of 
the Court by X r .  Justice Clarkson, but thinks it will not be amiss to 
call attention to the fact that these statutes (C. S., 4223) for the crime 
of "abduction of married women," and C. S., 4339, making punishable 

- - 

"seduction under promise of marriage," alone, in  our whole criminal 
code, retain the archaic provision that "Conviction shall not be had upon 
the unsupported testimony of the wonian." That is, the statute solemnly 
provides that tlie jury shall not believe the testimony of the woman, 
cwn though it shall carry entire conviction to their minds. This must 
bc an inadvertence which, when called to tlie attention of the Legisla- 
ture, will bc remedied. 

Formerly, no defendant was allowed to testify in his own hehalf. 
ATcithcr were negroes or Jews, and some others; but t h k  brand has been 
rcmoved in every rase, except in these two statutes, in which the jury 
are, as a matter of law, forbidden to believe a woman unless corrobo- 
rated, and that under circumstances in which they are peculiarly 
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helpless; f o r  t h e  very charge is  t h a t  they h a w  been overcome by t h e  
cunning of t h e  defendant, both i n  abduction a n d  i n  the  seductiou. 

T h e  defendant is  allowed t o  go  upon  t h e  s tand and  give his  statement 
of t h e  trailsaction, and  h i s  denial  is  entitled i n  fu l l  to  whatever credit 
the  j u r y  m a y  see fit t o  g i r e  t o  h i s  tes t imony;  bu t  when t h e  woman steps 
upon t h e  s t a i d  she faces a jury wi th  t h e  brand of t h e  lam t h a t  they 
shall not believe her, however atrocious h a s  been t h e  means used, o r  how- 
ever false t h e  statements m a d e  to induce her  t o  yield, while the  drfend- 
a n t  himself is  entitled t o  a l l  t h e  credit t h a t  t h e  j u r y  m a y  see fit to  give 
him. S u c h  ail un jus t  discrimination-the sole rcinnaiit of archaic  legis- 
lation a n d  of sex prejudice, t o  t h e  g rea t  advantage of t h e  rlian-surely 
will not remain  a s  a blot upon  o u r  s ta tu te  books a n d  upon t h e  even- 
handed a n d  impar t ia l  administrat ion of justice. 

R. A. ATJ,GOOD v. THE HARTFORD F I R E  INSURAr\'('E C'OJIPAST, I s c .  

(Filed S Xoveinlwr, 1923. ) 

1. Evidenc-Sonsuit-Trials. 
LTpon defendant's motion to lionsuit. the plaintiff's evidence should be 

con5trued in the light most favorable to the plaintiff, and any legal eri- 
del~cr  introduced a t  the trinl to supl~ort his dcmnnd is for tllr jury to pass 
upoli and determine. 

Ambiguity appearing in the lmguage of the form of a l~olicy of theft 
ilisurnnrc of ail autoinol~il(~ u w l  by tlir compaily, raising a doubt as  to its 
mr:u~ing, hliould be resolvetl ill favor of tlie insured, giving effect to the 
intention of the parties, if it can Iw ascertained under the rules of inter- 
pretation, though imperfectly or obscurely eesprewed. 

3. S a 1 ~ r ~ . ~ u t o i n o b i l r ~ - L o c 1 ~ i n g  Device.-Eridencr-Rule of the P~wdmt 
Jlan-Sonsuit-Questions for Jurj-Trials. 

A ~ r o r i 4 m  in the policy inwring the o ~ ~ n e r  of a n  automobile against 
theft. reading, "The iiisurrtl ~ultlertttkcc, during the continu:tiice of thii  
])olicy, to use all diligrlice mi l  care in mail~taining tlir efficirncy of $1 cer- 
tain locking device and in locltili~ the auto~nobile \\lien leaving the same 
unattended," does not deprive the plaiiitiff of his right to recover for the 
theft of the automobile by leaving it nillocked uiitlc,r such circumstances 
as the jul) may find that the plaintiff uwd reni;onable care, under the 
rule of the prudr~i t  man. tliout'h Ira7 iilg the matllii~e nnlockcd for a few 
miriutrs a t  tlie time of the theft:  m~t l  n motion as  o f  nonsuit ii: improvi- 
dently sustaiiietl. 

AITEAL hy plaintiff f r o m  h" i i lc la i r ,  J . ,  a t  Scptcmber Term,  1923, of 
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This  was a c i ~ i l  action by plaintiff against the defendant to  recover 
tllrl value of an  automobile that  was stglen. T h e  plaintiff had a policy 
of "fire and theft ilisurance" on the ear  in the defendant compmy. Th(1 
paragraphs of tlic coniplaint and nusvrr  necessary for au  untlrrstantling 
of the case are  as follows : 

Complaint paragraph : 
"1. That on the 10th diq- of February, 1922, the vlaintifi wkls the 

o \ v ~ c r  a d  ill possession of n 1922 niodel six-cylinder Buiclr roadster 
:~utonlobil(., favtory or serial nuniber 608!101 ; motor ~ ~ u m b c r  7377%; 
that  said autoniobile a11d rquipme~lt  at that  time was l.easol~ably worth 
thr. sun1 of $1,606.83. 

"2. 'L'liat on the said date of 10 Fcbrua r ,~ ,  1922, tlir plaintiff insured 
t l l ~  said auto~~iobi lv  wit11 tlie defc~idant,  tlirougll its local agelit a t  Fay- 
rttcvillr, S. (2. ( the  Fayetteville Insuranct~ and Realty Company), for 
the sum of $1,285, tlie term of said policy beginning a t  noon on tlw 10th 
day of February, 1922, and ending a t  noon on the 10th ,1113. of Fcbnlary,  
1023, said policy insuring said car against fire and theft ,  and that  on said 
date of 10 February, 1022, rhe defendant issued and delivered to  thc 
plaintiff its policy of i~lsurance, KO. 10070, thereon in tlic sum of $1,285, 
whicli policy is IIOW in possession of the plaintiff, and will be produced 
ill court a t  tllr t r ial  of this case, a114 is asked to be takrn as a par t  
t h t ~ e o f .  

"X. That  said automobile n a s  stolen from the plaintifT on 30 October, 
1922; that  a t  the time said car was stolen i t  was parked on the  preniiscs 
of the plaintiff, about twenty steps from his house; that  plaintiff left 
said car parkwl for :I very short mliilr, stepped intc tlir house, a11tl 
~c tu rnc t l  within about t n i  mi l~u t r s  after l c a ~ i n g  said car, and it hat1 
bet111 stolen." 

.\nswer l~u rag raph  : 
"1. 'I'liat tlic allegatioils of paragrap11 1 of the coniplaint are adnut- 

tcd, except the statement in said paragraph 'that said automobile a ~ l d  
c q u i p ~ n m t  : ~ t  that time was 1.t2asonably worth the sum of $1,606.83,' w11c1 
tllat as to said allegation the d r f r n d a ~ ~ t s  deny the same. 

"2. That  the allegations of paragraph 2 of the complaint are aduiit- 
tcd, and, further answering the said paragraph, tlie defrndant says : 
l ' l ~ a t  thv said policy voutnined tlir following- st ipulat io~i and agrcw~lcllt, 
t o  wit : '111 ( ~ o ~ ~ ~ i d ~ r a t i o ~ i  of a rcductioli of prcniiunl, it is x arrautcvl 1,. 
thv i l~surrd  that  tlitx autornobile insured under this policy will be (WI- 
tinuously equippgl nit11 a l o c k i ~ ~ g  d e v i c ~ ~  ~ I I O W I I  as ,Jolmso~i lock ( n p -  
1)~ovcd 11. tlw I-lldcrwriter's Laboratories of the S a t i o i ~ a l  13oard of Fir(. 
1T1itIer\\~itc>rs, and braring their label). The insured undertakes, during 
tlicl cnrrcu? of this policy, to use all diligmce and care in  mailitaining 
tlu, c~ffieicwc~y of said loeki~lg de\-ice a11t1 in locking the automobile w1m1 
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leaviug same uuatte~ided.'  That  ill colisidcration of haid agreenieut on 
thr  par t  of the ii~sured, tlierc was a reduction of the prcminnl oil said 
policy, and the i l~surcd,  as the defenrlal~t is infornicd ant1 bt~liews, did 
equip the said car wit11 a locking cle~ice,  know^^ as J o h r l s o ~ ~  lock, 
but that  oil 30 Octobrr, 1922, tlic (lag rc3portrd by the plaintiff that  
the said autoniobile was stoleu, thrx said p l a i~~ t i f f  lvrote, under date 
of 23 X o ~ r w i b ~ r ,  1922, that  his car n a s  lpft in front of his  house, and 
that up011 l e a ~ i ~ l g  his car lir did iiot loc'k the sainc, a11d the car was 
u~iattc.~idetl, artd that at  said tiinc, tluc~ to the failurc of the plaiutiff to 
lock the snit1 c2nr nlicil Icayi~ig it uuattended, in accordance with the 
stil~ulation n11d agrccriieut coritaiiied ill said policy, arid the provisions 
therclof hrrei i lbefo~e quotcd, said c m .  \ \ah  sto1~11; atid if the said car had 
been loc,ked, it bc,ilrg cquippcd \\it11 a lockiug t l r ~  ice, k i lonl~  as the rJoh11- 
son device, that  it  could not have been stolcn, hut nould have beeu safe 
froru tlirft at said time, 01- if tlie said plaiutiff 1i:d lcft the car attended 
11y soinc pwson a t  said tililc it would liot h a l e  bech stolen. 

"3. In a~rswer to tlic allegatio~is of paragraph 3, the defendant says 
tliat i t  had been inforliled by tlie plaintiff that  the said automobile was 
stole11 from the plaintiff on 30 October, 1922; tha t  at the time s a d  tsar 

was s to l tq  it was left by tlie plaiutiff in the street, about twenty feet 
from his housc; tliat thr  said car was left unlocked and unattended, and 
in corisequr~~cc~ thereof the said car n as stole11 ; and, ns hereinbefore 
stated in  this ansncr, if the plaintiff had coiiiplied with his undertaking 
slid agreenleiit, as cor~tailied ill the policy, and a s  hereinbefore quoted, 
and in ricw of ah ich  he mas give11 a reduction in the premium on the 
i~lsurancc. on the said rar ,  tlie said car nould not have been stolen; and, 
rscarljt as herein admitttd, the a l l rga t ion~ of 11aragr:~ph 3 arc3 untrue 
and are denied." 

The t e s t i r n o l ~ ~  of Dr .  R. .\. -\llgootl 11 as as follows : "I am the plnin- 
tiff iu this actio~r. On 30 October, 1922, 1 n a s  the owner of a Buick 
rontlstcr autoniobile. Hat1 car i l~sured for $1,295. I purehasctl car  on 
10 Fchruary, 1926, and paid for P ; I ~  :111(1 cqui lmcl~t  $1,606.83. The  ear 
was stolen from me 011 30 Octoljcr, 1923. I t  ~ v a s  on 'Ihcwlay ~ ~ i g h t ,  
about 7 o'clock. I had bcei~ oli the hill to make a call, and \ \as due at 
the Lions Club at 7 :  30. 1 caanlc by II I> -  honw for the purpose of 

r 7 qha~ii tg.  1 11r. back-porc~li liglit to iny liousc \i as on. I thought my folks 
wcrc at Iioni(~. 1 w ~ n t  into my I ~ a r k  )arc{. 1)rovc my car illto my  pri- 
 ate drire\rny, just off the street, whir11 is in the rear of rrly house. I 
thovc in$ ear up, not entirely up, htyond or b e l l i ~ ~ d  the house, but just 
tmt of'?vlcGilr:iry Street. The  car was just inside my d r i ~  cwag. The  
driveway is  up an  incline. I parked the car about forty feet from my 
house. The  liglit from my hack porch ~natle it light where tlie car was. 
I tllougllt my n~ot l i r r ,  nifc,  ant1 the hoy that 1 had erliployd working 

27-1% 
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around the house were at home. I went in the house and found that no 
one was at  home. I went in the bath-room to shave. I heard some cars 
pass by the house, but I am positive if this car of mine, from where 7: 
left it, if the motor had been started I could have heard it. I heard no 
car start. I shaved, and immediately after I shaved I came out. I was 
not gone from the car exceeding ten minutes. The street runs by the 
side of my house-is on a hill. My private driveway is on a slant from 
McGilvary Street. I t  is on a slant, and a car will roll from my house 
to Winslow Street, about three blocks away. I was never more than 
fifty feet from my car, and was not gone exceeding lei1 minutes. I 
reported loss of car to the chief of police or the desk. sergeant; also 
reported loss to Mr. Goudy. When I found the car mas gone, I tele- 
phoned to the ofice of Dr. McGougan, with whom I practice, for Dr. 
McGougan's driver to come after me. I could not find the numbers, 
and called Mr. Goudy to come down, and we found the numbers. Mr. 
Goudy works for Dr.' McGougan and myself. We reported the loss and 
numbers within thirty minutes after the car had been stolen. I reported 
the loss to the company and filed the proof of loss. Car and equipment 
were worth at least $1,200 when stolen." 

On cross-examination, Dr. Allgood said, in par t :  "Have.been prac- 
ticing physician nine years. Have lived in Fayettevillc. The car was 
equipped with what is known as Johnson locking device. I usually 
locked it, uiiless I thought there was no danger and it was safe. The 
car was not locked at the time it was stolen. When I leave the street to 
drive ill my private driveway I hare to go up an incline. I t  was neces- 
sary to put on brakes to hold the car whew I left it. I t  was an easy 
matter for thc car to be moved down my d r i r m a y  without starting the 
motor. ,111 you woulcl have to  do would bc to release he brakes, and 
it would roll into the s t r e ~ t  and then down the street probably three 
blocks, without starting the engine. This mas a six-cylinder car-the 
largest model roadster the Buick people make. I t  was dark when I 
went home on the evening of 30 October. No member of my family was 
at  home. I thought they were there. I did not give instructions to any 
one to watch the car while I was in the house, because i t  was in  hearing 
distalice of me. I expected to find the members of my family in the 
house. After being in the house not exceeding ten minutes I came out. 
The car had disappeared, and has not been seen or heard of since, as 
far as I know. Any one walking along the sidewalk by my house could 
rasily observe the car in the driveway where I left it. The driveway is 
in the rear of the house, or down by the side of the house. A street runs 
by the side, and the driveway goes in the rear. I live on a corner, with 
a street on the front of the house and a street on the side. The driveway 
goes in parallel with the street on the front of the house. I put the car 
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in the driveway, the rear of the car being only a few feet from the side- 
\\-alk. 1 Itas not more than fifty feet away from the  car a t  any time. 
The  weather was cool a t  tha t  time, and the windows were closed. The  
hack door from tlie rear porch into the kitchen was open-that is the 
reasorl I thought some of my family were there. I shaved in the bath- 
room. The  bath-room, with reference to the kitchen door, is just beyond 
the kitchen; then tlirrc~ is one door which has a curtain between the 
kitchen and the bath-room. There is not much automobile drir ing 
around my house. The  street by there is not a main thoroughfare. I 
heard two or three automobiles pass by my house while I was in there. 
I arn positive that  I could have heard the motor of my car start if it  
had been startrd whcre I left it. T h e  brakes on the car could have been 
released and it would h a r e  rolled some distance from the house without 
having to start the engine." 

T h e  plaintiff then offered in evidence insurance policy No. 10070- 
the Har t ford  F i r e  Insurance Company of Hartford,  Conn.,-issued to 
Dr. R .  .I. Allgood; amount of insurance, $1,285; rate, $2.29; premium, 
$29.51; perils, insurance against fire and theft. Term of policy begins 
noon on the 10th day of February, 1922, and ends a t  noon on the  10th 
clay of February, 1923. Property covered by insurance, 1922, Buick 
roadster; factory or serial numbrr, 692901; motor number, 737784. 
.Ittacl~ed to and made a part  of this policy is the following: 

A. & J.  H. Stoddart 

. l r~ tornobi l~  Department Locking-Device Warranty  

Pr iva te  Pleasure Type Cars 
Agency a t  Fayetterille, IT. C. 

10 February, 1922. 

I n  consideratioli of a retluction of prcmium, it is warranted by the 
lnsured that  the autonlobile insured under this policy mill be continu- 
ously q u i p p e d  with a loclring device, known as Johnson lock (approved 
by the Cndern-riters' Laboratories of the National Board of F i r e  Under- 
writers, and bearing their label). 

The  insured undertakes, during the currency of this policy, to use all 
diligenre and care in maintaining the efficiency of said locking device 
and in  locking the automobile when leaving same unattended. 

Attached to and forniing part  of Policy No. h U 10070, Hartford F i r e  
Insurance Company, Hartford,  Conn. 

FAYETTEVILLE IKSURANCE AND REALTY COXPANY, 
By Charles V. Sharpe, Agent. 
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At the close of plaintiff's evidence, defentlant i i iovd for judgiiicut as 
of i~o i~su i t .  Motion was allowed, and plaii~tiff excepted and appcaled to 
this Court, and assiglied as error "That the court erred ill allowii~g the 
defei~dant's nlotion to noiisuit a t  the close of the plaintiff's evidence, in 
that  there Jvas suficieiit evidence to raise issues to be submitted to tlie 
jury, and this coi~stitutes the plaintiff's first a ~ i d  o111-j rxxceptio~~." 

11'. C .  Downing  for plaintif f .  
J lann ing  d- J lann ing  for de f rn t lan f .  

C t a ~ ~ ; s o x ,  J. Tlie only legal questioii iilvolrcd in this rase is as to 
tlie iueaniiig of the rider on tlic "fire and theft i n s u r a ~ w  policy," and 
if, under all the evidence, taken in a light most farorable to plaintiff, oil 
the riiotion of ~~o i i su i t ,  there was any er i d e ~ i c ~  to go to thcb jury. 

The  court below, 011 all thc eridcnce, nonsuited the plaintiff. The  
autoniobilc mas co~~ t i i i uous l ,~  equipped with a locki~ig dwice, known as 
tlie J o h ~ ~ s o n  lock. Evcry provision of the policy was fully complied 
~vitli,  and the o d y  defense the defendant has set u p  to defeat plaintiff 
in rc.covcring the  value of his automobile is the followii~g clause ill the 
rider to the  policy: "The insured undertakes, during the currency of 
this policy, to use all diligence and care in maintaining the efficiency of 
said locking dcrice and in locking the  automobile when leaving same 
unattended." 

The  policy \ \as ill full force and effect. Tlie plaintiff, the insured, 
Iiad used all diligence and care in  n i a i n t a i ~ ~ i n g  the efficielxy of the lock- 
ing tlcvicc. Tlie o i~ ly  contcwtioii that  the t l~~fendant  makes to avoid its 
liability is, a 9  nrc construe tli,> la~iguage,  t h a f  plaintiff did not  use all 
tli1igear.e nnd t a w  i n  loc1,~ing t h e  automobile  when lccwing same wn- 
uftentlctl .  

'l'lic l i~nguage of the rider is aiiibiguous ant1 not clear. Tlic rider, on 
its face, ii~dicatcs i t  was a forin prepared by tlefendaiit. I f  the defend- 
ant intended that  the autornobile should be locked "when leaving same 
~ i n a t t c d e d , "  it could have said so ill plain language. The  defendant, 
110 dolil>t, has iiicii skilled to draw its insurance policies and riders. The  
r idrr  could have bcei~ drawn in simple language, n-ell understood by a l l ;  
for c~s~r i~ ip l t~ ,  "the i~isured u~idertakcs, during the currenry of t h i ~  policv, 
to :ilnxgq lork the auto~nobile when u~lattendccl." 

"TVliilr we should protect the compaiiics against all unjust claims, and 
c.llforcc nll rt~asonable regulations necessary for their protxtion,  we must 
not forget that  the primary object of all insurance is io ifisww." Crrabl).~ 
1 . .  Iws. Po., 123 N. C., 399. 

TT'alX~rr, ,T., in Bray v. Ins. Co., 139 N. C!., a t  p. 393, says: "If the 
clause in question is  ambiguously worded, so that therc is any unc[>r- 
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t a in ty  a s  to i ts  r igh t  interpretat ion,  o r  if f o r  a n y  reason there  is  doubt 
i n  onr  minds  concerning i t s  t r u e  meaning, we should construe i t  r a ther  
a g a i m t  tlic tl(bfendant, who v u s  i ts  author ,  t h a n  against the  plaintiffs, 
and a n y  surli  ~ l o u b t  s l~ould  be reso1vrtI ill fayor  of the  la t tcr ,  giving, of 
course, legal effect to  tllc i n t c ~ ~ t i o n ,  if i t  call be nsccr ta i~~c t l ,  a l though it  
m a y  l ~ ~ c .  b r n l  i~l lpc~rfcc~tly o r  obscurely cspresscd." Scc Glrarnntcr Cor- 
p o m f  iorl 1 % .  Elet f r . 1 ~  Co., 179 N. C., 406: l 'ntlcr~rood I . .  Ins .  Co., 185 
1. C., 540, a n d  cnscs cited. 

We thilrlr n rc~asonwhlc ; l i l t1  riglitc~ons i ~ l t e r l ) r c t a t i o ~ l  of the r ider  ~ o u l d  
Illcall tha t  thc  ca r  could 1 ) ~  left  u ~ ~ a t t r l l t l ~ d ,  but whcn tlic olvner leaves i t  
unat tended he 41onltl nsr  "all diligence and  care1'-that is, a l l  reason- 
able tli l igcl~cc~ a ~ l t l  c a r e ;  the  p c r t i i ~ s x ~ ~ t  rule  being such (.arc its a ~ n a n  of 
o r t l i ~ l a r , ~  ~ ) i ~ ~ d c ~ ~ l c . c ~  11 o i~ l ( l  0sc~l.6~~ 1111tle~r the  same or siinilar circurn- 
stances. 9 C. J., 1). 1258; lcbur l l  1 % .  R. R.. 185 N. C., 568; Drum 11. 

Xil le r ,  135 S. C., 208. 
L \ p p l y i ~ g  t l ~ c  nlmvc rnlc  of la\\  to u just i i t tor1)r~tat ion of t h e  language 

of t h e  ritlc,r, arc, of t h e  opinioll tha t  the c20urt below, under  t h e  facts  
i n  th i s  casc, crred i n  g ran t ing  tlle nousuit.  

Tlic jury,  f rom tile facts  mld circnmstallces of this  case, and  t h e  law 
a s  v7e interpret  it ,  should say whether  t h e  plaintiff is  elltitled to  recover, 
or not. 

F o r  t h e  reasons given, 
Reversed. 

MELISSA L. BERRY A X D  J.  H. BERRY, HER HUSBAND, v. THE CITY O F  
DURHAM. 

1. Jlunicipnl Co~.po~*ations-Citics and Towns--Corporate limits-Ultra 
Vires Acts. 

Ordinarily. n c'ity or to\\.n ~overninont, 1~i thout  legislntivc authority, 
has no power to acquire 1:mtls outside of its corporate limits for public 
purposes, or ~naintain or improve tht. same. and i t  is not responsible in 
t l amag~s  for injury to lantls of the l~rivate ownrr, done by its agents and 
employcos \rbil(~ c~ngawd in ei~terpriscs of this ultra ?'ircn character. 
though nr~derttll;cw for the brnr'fit of the ~nlhlic. 

Under tlle l~rorisionr of oiw qeueral \tatutes, n city or to\\n is gircn 
authority to acquire aud maintain pnrks for the w e  of its citizens beyond 
its corlmrate limits, and to provide suitable streets or ways of access 
thereto for the purpose. C. S., sec. 2787 ( I ) ,  ( 2 ) ,  ( l l ) ,  (12) ; also secs. 
2791, 2791'. 2793. 1'7SG. 
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Same--Conflicting Statute-Local Laws. 
The general statutes giving power to cities and towns to acquire parks 

for its citizens outside of the corporate limits, and provide access for 
the public thereto, prevail whenever and to the extent there is no irrecon- 
cilable repugnancy with special cliartcr ])revisions on the same subject. 

Same. 
The city of Durham has legislative authority under the provisions of 

the general statutes to acquire and maintain parlts for the public use, out- 
side of its corporate limits, arid to acquire and open up adequate and 
proper ways or streets thereto, and grade and improve the same. (C. S.. 
sec. 2793.) 

Where a city or town has statutory authority to acquire a park for a 
public use outside of the corporate limits, it necessarily follows that the 
riglit is given to open up and maintain a light of way thereto, by con- 
demnation or in other ways recaognizcd by Ian-. 

Where a city or town has been given the statutory yoner to acquire 
and maintain a public park beyond its corporate limits, and the necessary 
ways of access thereto, it  is liable for the r~egligent wrongs :mtl injuries 
committed by its employees and agents in the course of the \Tork. 

Constitutional Law-Race Discrimination-Public Parks. 
Reasonable regulations may be made a s  to city parks for the white race, 

looking to the separation of the races, with the limitation that there shall 
be equal facilities afforded to both races according to their needs and 
requirements, without violating the constitutional requirements on the 
subject of race legislation; and where a city has accepted a dedication of 
lands for the puryose of a park for the white race, i t  is within the con- 
stitutional bounds for the goverr~ing municipal authorities to tletermine 
the equality of lilie places for the colored race: and an exception of race 
discrimination in this respect is untenable, unless i t  is ~ n a d e  to appear 
that  such authorities had violated the constitutional inhit ition. 

Sen~b le ,  a city or town that had accepted the dedication (of a public park 
in violation of the constitutional inhibition against race discrilninatiou 
may disregard the unconstitutiolral qualification n~inesc~d a s  a couditio~r 
to the fee simple in the lands. 

 PEAL by clefelidant f r o m  Lyoil,  J., a t  , lp r i l  Term,  1923, of l)umaar. 
Civil action, t o  recover damages f o r  wrongful  i n j u r y  to  property. 
T h e r e  were allegations of coniplaint set t ing f o r t h  the  wrong a i d  

in jury ,  and  facts  ill evidence 011 t h e  p a r t  of plaintiff t e ~ i d i n g  to show 
t h a t  i n  ,Ipril, 1917, W. G. Vickrrs  proposed to the board of a ldern le~ i  to  
donate  a n d  convey t o  t h e  city a small  t rac t  of lalid ly ing  a short  distalice 
beyond the  corporate  limits,  f o r  a p a r k  and  playground pLrposes f o r  the  
white people of t h e  c i ty  of D u r h a m ,  on condition t h a t  t h e  ci ty  add t o  it 
19y~ acres of l and  f o r  said purposes, and open and i rrprove certain 
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streets-among others, Cobb Street, leading from Tickers ,Ivenue i n  
said city to said park and grounds. That the proposition was formally 
and fully accepted by the city, the park opened, and thereupon the city, 
through its agents and employees, entered on the work of grading and 
improving the said Cobb Street and others, as stipulated, part of same 
being within the city and part beyond the city limits, as stated. That 
plaintiffs owned a lot abutting on Cobb Street, just outside the city, and 
defendants, its agents and employees, in working on the extension of 
Cobb Street, had wrongfully removed a lot of surface soil from plain- 
tiff's lot for purposes of making an embankment along said street, part 
of same being within the city, and had otherwise done the work so negli- 
gently in the portion of said street inlnlediately in front of plaintiff's 
lot as to cause extended damage to same. 

There was a general denial on the part of defendant of any and all 
negligence, defendants insisting further that the agents and employees 
of the city, engaged in the work of iiuproring Cobb Street beyond the 
city limits, lxTere acting u l t r a  virc~s, and that the city was in no way liable 
for any injuries they may hare caused. And, again, that the city 
authorities mere without power to accept a deed for park purposes for 
the white people of Durham, there being power to acquire parks, if at 
all, for all the inhabitants, etc. 

On issues submitted, the jury rendered verdict for plaintiff, assessing 
the damage, judgment on the verdict, and defendant excepted and ap- 
pealed, assigning for error chiefly that the acts complained of were 
u1t1-a r i res ,  and the city, therefore, in no way responsiblcfirst, because 
the street in question was beyorid the city limits; second, the authorities 
were without power to accept and maintain a park and playground for 
the "white people of the city." 

Brogden ,  Reade  & B r y a n t  for plaintif f .  
S. C.  C h a m b e r s  for de fendan t .  

HOKE, J. Ordinarily, and in the absence of legislative sanction, a 
city or town government is without power to enter on improvements of 
this character outside of the corporate limits, and for wrongs done by 
its agents and employees while engaged in such an enterprise the cor- 
poration itself may not be held liable. Love  v. C i t y  of Ra le igh ,  116 
N .  C., 296; 7th McQuillan Municipal Corporations, sec. 1824. 

I n  the citation to BIcQuillan it is said: "The general rule is, that, 
without legislative grant, the authority of the murlicipal corporation is 
confined to its own area; hence its acts and ordinances have no force 
beyond its corporate limits. Thus, in the absence of such grant, the 
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inunicipality cannot open a street, or repair a highway, grade all 
avenue, or  aid in the construction of a plank-road or bridge beyond its 
boundaries." 

And in L o ~ l e  c. Raleigh, supra, i t  is held, among other things:  "That 
if all act complained of lies wholly outside of the general or special 
powers of a municipal corporation, the  corporation is not liable ill dam- 
ages for such act, whether done by its express command or not." 

I n  full recognitiou of the validity a ~ l d  binding effect cf the principles 
as stated, they cannot avail the appellant in tlie instniit case, for the 
reason that  i i ~  our opiuion there is  ample legislatiye authority for the 
present improyement on the par t  of the city, both as to I h e  acquirement 
and maintenance of the park in question and the improvement of proper 
rights of way leading thereto from the city. I n  C. S., cl1. 56, sec. 2787, 
citics arc  empowered, among other things : 

"Subsectiou 1. T o  acquire property in fee simple or 1 lesser interest 
or  estate therein, by purchase, gift,  devise, bequest, appr '~priat iorl .  lease, 
or lease with privilege to purchase. 

"Subsection 2. T o  sell, lease, hold, manag(., and contrcll such property 
and make all rules and regulations, by ordinance or resolution, which 
may be required to carry out fully the provisions of any conveyance, 
deed, or will it1 relation to any gif t  or bequest, or the provisions of any 
lease by which the  city may acquire property. 

"Subsection 11. T o  open new streets, change, widen, extend, a i d  close 
any street that  i s  now or may hereafter be opened, and adopt such ordi- 
nances for the regulation and use of the streets, squares, and parks, and 
other public property belonging to the  city, as it may deem best for the 
public welfare of the citizens of the city. 

"Subsection 12. T o  acquire, lay out, establish, and regulate parks 
within or without the corporate limits of the city for the use of the 
inhabitants of the same." 

Again, ill section 2791 of same chaptcr, the gorerning authorities are 
empowered to acquire for the "benefit of the city" any land, right of 
way, water right, privilege or easement, either within or without the 
city, whicll shall be necessary for the purpose of opening, establishing, 
building, widening, extending, enlarging, or maintaining or operating 
any such streets, parks, playgrounds, etc. 

1 1 1  s t 4 0 1 1  2792, power of condemnatio~i is conferred where tlie prop- 
erty necessary cannot be otherwise acquired. And in  section 2703 full 
authority is given the city government to control, grad(>, macadamize, 
cleanse, p a w  and repair the  streets a11c1 sidewalks of the city, etc., as 
they may dernl best for  the public good, etc. 

I n  section 2786 it is  provided that  the powers herein zonferred shall 
apply to all cities and towns, whether they have adopted a plan of gov- 
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c.rnrnent or not, and such powers are  in addition and not in substitutio~r 
of existing powers of cities a i ~ d  towlis. 

Interpreting the section, it has  beell held that  these powers under the 
gc~leral  ~ t a t u t e  shall prevail whenever ant1 to the extent that  there is 
110 irreconcilable repugnancy with special charter provisions on the 
same subject ( K i n s f o n  1 . .  R. R., 153 N .  C., 14), and i t  will thus be seen 
that the city of Durham, as  stated, has ample legislative authority to 
acquire and nlaintain the  park, and to acquire a d  open u p  adequate 
: L ~ I C ~  p r o p ~ r  x ~ a y s  thereto, and; having acquired such thc same 
1wc~oini11~ strecats of t l ~ c  city, thest, rights of w:~y may be gr~cleil and 
improved as provided by section 2 i93 .  

A h d  if it  were otlierwisp-if, as tlcfentlant contends, this section 
(2793)  can only be held to apply to strcets within the city limits-the 
right to grade and i n ~ p r o ~ - e  would necessarily follow from the powers 
czo~ifcrrecl ill t h ~  preceding scctiorls-to acquire and maintain a park, 
i111t1 to acquirtx, opmi up, and maintn i~l  a right of n a y  thcrcto. I t  vould 
h r  an idle thing to grant  the riglit to maintain a park outside the city 
limits, and to acquire and lnaintain a right of way thereto, and deny to 
the city authorities the power to make the park accessible by proper 
approaches. I t  is held in Dewey 7%. R. li., 14% K. C., 392, and approved 
in numerous other decisions on the  subject, that  where a power is given 
by statute, everything necessary or requisite to at tain the end is inferred. 
.hid. the right of condemnation being also expressly conferred (Conars. 
I . .  R o n n e r ,  153 N .  C., 7 0 ) ,  the power to grade and improve follows as a 
nccessarg incident to acquire and open u p  the right of way. 

7 7 I l i e  city authorities, then, being well within their powers in  the 
grading of tlie street, the city may be p r o p ~ r l y  held liable for the negli- 
gent wrongs and injuries committed by its employees and agents in the 
course of the  r o r k ,  and this objection of appellant must be orerruled. 
Lcai-y v. Comrs. ,  1'72 N. C., 25; I i a r p e r  r .  Lenoir, 152  X. C., $23. 

Xor  can the objection be sustained tha t  the contract is  roid because 
t h ~  donation in  que~ t ion  is  for the purpose of maintaining "a public 
park for the white people of Durham," and not for the inhabitants of 
thc city generally. E r e n  if the purpose to n~a in ta in  a park for white 
people sliould be disapproved as being against public policy or without 
the powers possessed by the city government, it mould seem to be in tlie 
nature of a condition subsequerrt, and niight in itself be disrcgartled and 
the donation allowed to stand, but in our opinion the stipulation is not 
void nor does it necessarily invalidate the gift. I t  is in full accord with 
our practice and public policy, en~pllasized and approved bp legislation 
and judicial decision, that  reasonable regulations may be made and 
rnforcecl, looking to a separation of the races, with the limitation that 
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as to public and quasi-public enterprises ant1 undertakings there shall be 
equal facilities afforded to either of the races according to their needs 
and requirements. 

I n  the matter of schools, the principle has place in our organic law, 
the Constitution providing that "the children of the white and the 
colored races shall be taught in separate schools, but there shall be no 
discrimination in  favor of or to the prejudice of either race." A wise 
and benefic~nt provision that has been insistently upheld by the courts, 
and is working satisfactorily to both races. Galloway v.  Board of Edu- 
cation, 184 S. C., 245; I'uitt u .  Comrs.,  94 N. C., 709; Bonitz  v. 
School 2 ' rus fws ,  454 K. C., 375; Lowery T. Sclzooi Trustees ,  140 
N. C., 33. 

The same principle in this jurisdiction is provided by statute and 
enforced by judicial decision in the matter of common carriers and 
agencies for the conwnienre of the public. Hufl  a. R. R., 171 N. C., 
203; Westcheafer  v. Ni les ,  35 Pa.  St., 209; EIall v. X c C u i r ,  95 U. S., 
-185, particularly in the concurrirlg opinion of Associate Justice Cli f -  
ford. 

.\nd a like principle should unimbtedly prevail as to public parks, 
the statute i11 addition expressly providing, as stated, section 2787, 
subsection 2, "That cities shall hare power to make all rules and regu- 
lations by ordinance or resolution required to carry into effect the 
provisioiis of any conveyance, deed, etc., by which the city may acquire 
property." 

Considering appellant's objection in \iew of these authorities and 
statutory provisions, we see nothing in the record to show that there is 
any race discrimination wrought by the acceptance of this deed or 
donation in its present form. So fa r  as appears, the city government 
may have made ample and adequate provisions for pi rks  and play- 
grounds for the colored race, and in any evt)nt the matter must be left 
to the sound legal discretion of the governing authorities, to be exer- 
cised according to the needs and requirenients of either race, and mith- 
out discrimination between them. 

On the question of discrimination, in reference to a proper applica- 
tion of scliool funds, it was held among other things in Lowery's case, 
140 N. C., 3 3 :  "The two essential principles underlying the establish- 
inent and maintenance of the public school system of .his State are:  
First, the two races must be taught in separate schools; and second, 
there must be no discrimination for or against either ].ace. Keeping 
them in view, the lnatter of administration is left to the Legislature 
and the various officers, boards, etc., appointed for that purpose." 

Speaking further to this subject in Smith u. School Trustees ,  141 
N. C., 143-160, and by way of illustration, the Court mid:  
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"And from this it follows that the discretion conferred upon the 
defendants by the terms of section 1 2  is by no means an arbitrary one, 
but the same must be used as directed and required by the Constitu- 
tion and in the light of the above decision. There are no facts or data 
given by which the Court may drterniine whether the contemplated 
expenditure is or is not an unequal and unla~vful disbursement of the 
school funds. The defendants, in their sworn answer, aver that they 
have no desire or intent but to administer their trust in accordance 
with the law of the land, and it is right that we should act upon this 
statement till the contrary is made to appear by proceedings duly 
entered. 

"This section, as stated, only relates to the dispositioil of the fund 
which is in no way involved in this suit. I f  defendants, contrary to 
their avowed purpose, shall endearor to exercise the authority conferred 
upon them with an 'evil eye and unequal hand,' so as to practically 
make unjust discrimination between the races in the school facilities 
afforded, it is open to the parties who may be interested in the question, 
by proper action, to correct the abuse and enforce compliance with 
the law." 

We mere cited by counsel for appellant to the decision of this Court 
in 9. v. Darnell, 166  N. C., 3C0, as an authority in support of its posi- 
tion, but the case in our opinion does not sustain the exception. That 
was a decision to the effect that a city or town under its right to provide 
for the general welfare of the niunicipality, had no power to pass a 
segregation ordinance affecting the rights of either race to own property 
in specified localities. The ruling mas chiefly made to rest on the facts 
that the ordinance in question worked substantial interference with 
rights of private ownership of property, and being of that unusual 
character, could be sustained, if at  all, only by express legislative sanc- 
tion, and leaving it an open question whether and under what circum- 
stances such an ordinance could be upheld under legislation especially 
authorizing it. I t  will thus be seen that the decision, based on an 
unauthorized interference with private ownership, has no practical 
bearing on the question presented in the instant case, which concerns 
chiefly the right under statutory authority of acquiring and regulating 
public and quasi-public facilities so as to make reasonable prolision for 
separation of the races without undue discrimination between them. 

We find no crror, and the judgment on the verdict is affirmed. 
No error. 
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Contracts--Vendor and Pu1.chaser-Evidenc8-Questioll~~ for .Jury-Ap- 
peal and El~or-Issues. 

I t  is necwsary to n bindi~lg contract that the lnincls of tlie lmrties 
ngrcc upon its terms: and where, i n  nn action betnec.11 the parties to 
recover for goods sold to be delivered by common carrier, and the pur- 
cli:~ser refused the shipnleut. which was afterwards destroyed by fire in 
the carrier's \v:~~el~ous', tlicw is conflictinr. evitlence as, to nllether cer- 
tain shirts \1crc purcllased at a less price than de~uanc~cd by the seller, 
in mi order for overalls and shirts, which comprist~d the shipment thus 
tlestroyed, it is for the jury to determine nliether the order was entire 
for both the diirts and the overalls, and \vlwther the seller had dem:inded 
:I liialier price for the shirts than that agleed upon; and an instruction 
tiirrctinp a 1 c'rtlict in the seller's favor is reversible error : Held fur ther ,  
the issue, "In w1i:it sum is tlie defendant indebted to tht' l)lniritiff?" is a 
proper one. 

A \ ~ v e l r ,  by dr fc l~dant  from ( ' i m m e r .  J., a t  Februa~sy Term, 1923, 
of FKAXRLIS. 

Civil action. This  was a suit for  $108, price of a lot of overalls and 
shirts, sold by plaintiff to defendant, and commenced in a justice of the 
peace court, and on appeal heard anew in  the  Superior Court. 

The  plaintiff introduced the original order, alleged to be signed by 
defendant, for  a lot of overalls and shirts, and an itemized verified 
statement of account, in accordance with the statute. The  following is 
a copy of the order and verified account: 

N. & W. OVERALL CO., 
Lynchburg, Va., 10-18-21. 

Sold to-P. C. Holrnes, 
.Iddress-Louisburg, N. C. 
Routing-Frt. N. & W. When ship-Dec. 1. N o  hurry. 
Terms-2% off 10  days, 30 days net. 

S. B. No. Case No. Rating Ledger Date  Billed 
16-1 
14-3 W. D. 604 11-28-21 

Quantity Style Price Amount 
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Hold till December 1st. 
Rated 77'. D. I have found him prompt to meet obligatio~~s.  

*\11 goods sold f. o. b. factory. A11 orders subject to approval of o f h ,  
and not subject to  cancellation. 

Buyer :  1'. C. H ~ L \ L E \ .  
S:~lesman : E. S. TAYLOH. 

-- -- 

EXHIBIT H. 
No \ .  28, 1921. 
No. 190-A, S doz. overalls $1 3.00 $75.00 

1 1 tloz. shirts 11.00 1 1  .OO 
2 1 doz. shirts 1r .00 11 .OO 
:3 1 doz. shirts 11.00 11 .OO 

Total $108.00 
Shipped via N. 65 W. Ry. Co. 

-- - -- -- - - -. - 

T h e  plaintiff rested, and the defendant was introduced as a \4it11ess, 
s h o  testified as follows : 

"I remember the occasiol~ when Mr. Taylor, tht. agent of the S. Sr K. 
Overall Company, sold me this bill of goods. The  priccls agreed upo~r  
a t  that  time were $15 a dozen for the overalls and $10 a dozen for thc 
shirts. The  agent gal c rncl a dnpliratc of thv orcicr a t  thc. timc~. The 
paper I ha1 e ill m y  llailtl is tlit~ tluplicatc. urdcr g i ~  c.11 llrrL. (Ortlcr 
introduced, nhich  is ill rsact words a d  figurcs as the order i~~trotluceti 
by p l a i ~ ~ t i f i ,  rscaept the p r i w  of the qh~r t s  X : I ~  $10 :I t l o ~ c ~ r  inrtc~atl of 
$11.) 

"The sa l e sn ia~~  came to 111y store and sold we  the goods; h d  W I I I ~ ~ C , ~  

with him. 1 received a bill for the goods t l ~ r c ~  or four verks a f t c ~  tlic 
~alcsmau was hew, a11d tht. shirts llad hcc~l 1)illctl at $11 :I tloac.11 i t ~ s t c d  
of $10. The  S. & W. Overall Compal~y ~vrotc. me and asked 1 1 ~ .  to put 
in a claim for them nit11 thc Scaboard . \ i l  T,i~le Railwar. C o n ~ p n ~ r j ,  ar~tl 
I s e ~ ~ t  that  bill ~vi t l i  thr. claili~. 011 thc, 1)ill t h r  41irts wcirc I)illtltl :tt 
$11 a dozen instcad of $10, and wl~r l i  I n a s  lrotifictl that  the goods x c w  
at the depot 1 a c u t  to the depot aud r c fuwl  to accept the goods. lmause  
they n w r  billcd at $11. J nevcr did accrpt thc goods, aud they \\ crc 
afterwards burned in  the fire a t  the depot." 

Several letters passed between the parties, anti the letter of 3 Mag. 
1922, mas scnt to plai~ltiff by tlcfcndant, vhicli is as fo1lon.s : 
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Dealer in General Merchandise, Gas, Oils and Greases. 

Louisburg, N. C., May 3, 1922. 
R. F. D. 2. 

N. & W. OVERALL GO. 
DEAR SIR:-The shipment of goods on December 7th refused; did not 

come up to sample, and I refused on the 8th day of December, and 
notified you at once, and you elected to allow same to remain on hand 
over thirty days before fire. I had nothing more to do with them after 
I refused them, and you trusted to the railroad company to let them 
remain. They refused to pay the claim. 

Yours truly, 
1'. C. HOLMES. 

Defendant further testified: "I think it was on 8 December I was 
notified that the goods were in the depot. I think it was Mr. Hale, an 
employee at the depot, that I notified I would not accept the goods. I 
told him I refused the goods on account of the price being too high. 
The goods mere left at  the depot. I never put in any claim with the 
railroad company until requested to do so by the h'. & PJ. Overall Com- 
pany. I know that the Overall Company did put in c l ~ i m  before they 
asked me to put in a claim. I received a lttter from the railroad com- 
pany to that effect after I put in claim at the request of the N. & W. 
Overall Company. The carbon copy of the order, which I hare  here, is 
the one given me by the salesman. I did not make any changes in the 
ordrr after i t  was given to me. I just stuck the order on the file, and 
did not think any more about it until this came up. I f  it was changed, 
it was changed by the agent before he gave it to me." 

On cross-examination, the defendant said, in part : "When the origi- 
nal order was written, there was a sheet of carbon paper put between, 
and the carbon copy of order was given to me. There was no question 
about the first item on the bill, but the shirts should hare  been $10 
instead of $11. I do not think, from the back of the carbon copy, that 
it was originally $11 and changed to $10. I t  is not my handwriting on 
the bottom of the original order. I refused the shipmiat because the 
price was made me in the order of $10 a dozen, and the account ren- 
dered at  $11." 

H e  stated that in his letter of 3 May he meant "price" instead of 
"sample." I t  was a mistake if he said goods did not come up to "sam- 
ple" ; he meant '(price." 

The Seaboard Air Line Company's report of refused and unclaimed 
freight shows the goods were shipped 30 Pu'ovember, 1921; arrived at 
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Louisburg 7 December, 1921; defendant was notified 8 December, 1921, 
and on the same day refused shipment; note made: "Refused; con- 
signee says price too high." The goods were burned in the depot about 
thirty days after their arrival at Louisburg. 

The following issue was submitted to the jury: 
"In what sum is the defendant indebted to the plaintiff 2" 
The court below charged the jury as follows : "One issue is submitted 

to you, and that is:  in what sum is the defendant indebted tp the plain- 
tiff? And if you find the facts to be, by the greater weight of the evi- 
dence, as testified to by the witness, I instruct you that you will answer 
the issue $108, with interest from 8 December, 1922." 

The jury returned a verdict for $108, with interest from 8 December, 
1922. 

The defendant excepted and appealed to this Court, and assigned as 
error the charge as given by the court. 

W i l l i a m  H .  and T h o m a s  IT'. Ruffin for plaintiff. 
Il'illiam I-. Bickrtt and TI'. H .  I'arborough for dpfendant .  

CLARKSOK, J. The controversy between the parties, as shown by the 
record, is that the salesman of the plaintiff N. 6r. W. Overall Company, 
of Lynchburg, Qa., claimed he sold the defendant P. C. Holmes, of 
Louisburg, K. C., a lot of overalls and shirts. The defendant was to pay 
plaiutiff $15 a dozen for the overalls, and claimed he was to pay $10 a 
dozen for the shirts. I t  was an entire transaction-onc order. The 
splesman made two copies of the order and turned one over to the 
defendant, sholcing t h e  shir ts  were f o  cost $10 per dozen. The plaintiff 
shipped the overalls and shirts from Lynchburg, Va., to the defendant 
at Louisburg, N. C., and mailed the bill to the defendant. The bill, or 
invoice, dent to the defendant showed t h e  shirts to  be $11 instead of $10 
n dozen. The defendant immediately refused to accept the shipment, 
and notified both the railroad and the plaintiff, the shipment being 
refused on account of the price being too high. About thirty days after 
the arrival of the goods they were burned in the railroad depot at 
Louisburg. 

A contract is "an agreement, upon sufficient consideration, to do or 
not to do a particular thing." 2 Blackstone Corn., p. 442. There is no 
contract uriless the parties assent to thc same thing in the same sense. 
A contract is the agreem~ut of two minds-the coming together of two 
minds on a thing done or to be done. "A contract, express or implied, 
executed or executory, results from the coi~currence of minds of two or 
more persons, and its legal consequelices are not dependelit upon thr 
impressions or understandings of one alone of the parties to it. I t  is 
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0v~~ar .1 ,  Co. c. HOLMES. 

not what either thinks, but what both agree." Prinze  z'. XllrRae, 84 
S. C., 674, citing Rrunhild z'. Freemun,  77 N. C., 128, and l'endleton v. 
J o n e s ,  82 N. C., 249. See, also, LZailey 1 . .  G'utjes, 86 N.  C., 517; L u r n h e ~ ~  
Co. v. Lumber Po.,  137 N. C., 431; K n i f t i n g  .Mills v. Gzraranfy Co., 137 
S. C., 565; X f g .  Co,  c. Assurance Co., 161 S. C., 96. This is our inter- 
l)rc.tation of the definition of a contract. 

The plaintiff colitends that  its salesmai~, who had the authority to 
act for it, agreed to sell defendant a lot of shirts a t  $11 a dozen. The 
defendant contends that the salesman agrerd to sell thlx shirts at $10 a 
dozen. There is a conflict between the parties. This is an  issue of fact 
for a jury to determine, upon proper illstructions from the court as to 
tlic law applicable to the facts. The  issue wbmitted on the former tr ial  
is proper-that is, "I11 what sun1 is defendant indebted ? o  the  plaintiff 2" 
On the hearing, the court below should give the contentions of the par-  
ties, and state the law as it applies to the facts in this ease. I f  the jury 
should find the facts to be, by the greater \!eight of the evidence, as tes- 
tified to by plaintiff's witnesses-that the contract f o -  the shirts was 
$ l l . a  dozen, and the  contract for  the overalls and shirts was an entire 
c20ntract, and so made and intended, and the overalls and shirts shipprd 
together-then thc answer to the issue should be the price a t  which thr  
goods mere sold; but if the jury should find the facts  to be that  the 
~a lc sman  of plaintiff offered to sell the shirts to the defendant a t  $10 a 
tlozen, which defendant agreed to pay, and without the knowledge or 
consent of the  defendant sent the alleged order to the plaintiff (with 
the order for the overalls), stating the price of the shirts to be $11 a 
dozen, and the plaintiff accepted the order on these terlns, there was I I O  

"agreement of two minds," and there was no contract hetween tlic par- 
ties, and their answer to the  issue would be "n'othing." "If the offer is 
stated ill such terms that  the  offeree undel.stands one price, while tliv 
offerer means another, tlie parties are Ilerer ad idem, and thwc  is 110 

agreement." 35 C. L. P., p. 62 (I V.) 
Tn thiq jurisdiction, as was the rule at cominon law, ii is the provinc~. 

of tlie jury to determine the facts, and that  of the tr ial  court to stat(' 
the l aw;  and where the testimony is conflicting, as i t  is here, the case 
presented is  one for the jury. Russell P .  R. R., 118 X. C., 1098; M'ood- 
l uvd  & Po. zl. Southgafe  I'nclzlng Co., ante, 116. 

F o r  the reasons giren, a new tr ial  is granted. 
SeW trla1. 
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( Filed 14 Sorcinl~c~r, 1923.) 

1. Criminal Jla~v-Indictnlcnt-Stnt11tt.s. 

The tec l i~~ic ;~ l  ant1 uselc~ss rrfi~ieiurlits of the colllmon law, formerly 
rrquirrtl in drawing bills of iiitlict~nr~iit in ;*riminn1 cases, hare been all 
:~bolisl~ed hy stntutc. C.  S., srcs. 4610, 4li26. 

2. Same-Pcrju~y. 
A bill of i~~dict inent  is sufticsieiit to collstitute the charge of perjury if 

i t  is in the words prescribed b j  C.  S., 4613. Though on the trial the State 
must sllon 1)cyor~l a reasonable doubt that the evidence as charged was 
false, t11:lt it \ \ a s  corruj~tlg and I\-ilfully tlonc, and ul~on a point material 
to the issue in the case set out in the bill of indictmrnt : an indictment 
drawn in the form prescribrd hy thr  statute is sufficient. LS'. v. Cline, 
150 N. C., 854, 01 errule~l.  

The nords, "suit, cx)ntrorersy, or ~nvc~stigatio~i" (C ' .  S., sec. 4615), may 
be regarded ;IS surplusage in :I bill of indictment charging perjury, and 
a inotiou to quash upon the ground that there n n r  indefiniteness of state- 
n ~ e ~ ~ t  of the ~ ~ a t u r c  of the ]>roccediii)r vi l l  not be sustained 

4. Smne-Bill of Particulars. 
JYllerc the ( I t ~ f e i ~ d i ~ ~ l t  ill it11 iictioi~ for 1wrju1.y is i ~ i  ig~~orance  of the 

l);lrtic.ulars of the oft'ense charged, his remedy is by application to the 
cx~urt for :I bill of particulars ( C .  S., sec. 4613) if the indictment is in the 
form ~~rescrihctl by C. S., see. 3615. 

STACY, J. ,  dissenting. 

'I'hc jurors  f o r  t h e  State ,  upon their  oaths, present : T h a t  J .  L. H a w -  
ley, 1:itc. of tlw c . o u n t ~  of Richmond,  on t h e  day of October, -1. D. 
192% with fol-rc a n d  amis ,  a t  and  i n  tlic county aforesaid, did unlaw- 
fully, ~ i l f u l l y ,  feloi~iously, aird corrupt ly commit per ju ry  upon t h e  t r i a l  
of an actioil, suit ,  controvrrsy or  investigation pcnding in t h e  Super ior  
( 'onrt of R i c l n l ~ o ~ ~ t l  C'ollnty, ~ h e r c i n  t11v Stat(,  of Sort11 Carol ina was  
plailrtiff n l 1 t 1  Youllgcr Sniitli  was t1efciid:~nt i n  a certain affidavit sworn 
to by the  said J .  L. Hawleg  beforr J .  Li. McA\uly, hav ing  competent 
:iutliority t o  adrniuister said oath, by falsely :tsswting on oath ( o r  
so le~nn  affirniation), tha t  he, t h e  said ,I .  I,. Hawley  h a s  not beell a n d  is  
not Iron a K n i g h t  of t h r  Invis ible  E n l p i r r  or Knigh ts  of the  X u  K l u x  
K l a n ,  son~r~t inic~s knonm as t h e  Kluckers, k ~ l o w i l r ~  the  said s ta ten lcx~~t ,  or 

38-186 
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statements, to be false, or being ignorant whether or not said statement 
was true, contrary to the form of the statute in  such case made and 
provided, and against the peace and dignit,y of the  Sta.:e. 

PHILLIPS, Solicitor. 
And this bill found a true bill. 

D. A. PARSONS, 
Foreman of the Grand Ju ry .  

The  defendant demurred to the indictment and filed the following 
demurrer and motion to quash : 

Xow COILICS the defendant, J. L. Hawley, and demurs to the  indict- 
ment in  the above-entitled cr imi l~al  action, for tha t :  

1. The said indictment is fatally vague and indefinite, in that  i t  
alleges that perjury was committed "upon the  tr ial  of an  action, suit, 
controversy, or investigation," without definite statements of the nature 
of the proccwling in which the alleged perjury was committed. 

2. That said indictment does not a re r  that the allegl?d false oath was 
material to any issuc or matter under tr ial  or investigation, and does 
not set forth facts from which the materiality in anywise appears. 

3. The  said indictment does not charge the commiss on of a crime of 
wllich the court can take c6gniza11ce. - 

Wherefore, defendant moves that the said indictnient be quashed and 
that h r  be discharged. 

H. S. Bo(:(:~x, I ? . ~ K E R ,  STEWART, MCRAE & BOBBITT, 
Attorneys fo r  Defendant. 

The nlotion was allowed, and the bill was quashed. 'The Solicitor for 
the State appealed. 

Attorney-Gen~ral Manning und Assistant dfforney-General %ash for  
t h c  Sfate. 

W .  8. h'oggaa and Parker,  Stewart, McIlae & Bobbitt for  defendant. 

CLAXK, C. J .  The chief ground upon which the ld l  mas quashed 
was that it did not ill specific terms allege that  the facts set out in the 
bill, about which the false swearing was alleged to have occurred, were 
"material to the issue" then pending before the court. 

Previous to the act of 1889 (ch. 58, now C. 'S., 4615). the omission 
of such allegation or of allegations which ~ rou ld  show upon their face 
that the false oath was material, would have been fatal. Since, how- 
cwr ,  the enactment of that law, the Court has repeatedly, and witb one 
single esception, sustained the bill of indictment, which is in the exact 
words of the statute. 

I n  8. v. Pefers, 107 N. C., 876, a t  p. 884, the Court said: "The 
authority of the Legislature to prescribe forms of indictment is sus- 



S. C. J FALL TERM, 1923. 43 5 

tained in 8. 21. Noore, 104 N. C., 743. The form of indictment here 
authorized points out to the defendant that the offense charged is per- 
jury, the court and the names of the parties to the proceeding in which 
it is alleged to have been committed, the words alleged to have been 
sworn, and their falsity. The charge is simplified. But the. constituent 
elements of the offense remain as bef0i.e. They are included in the alle- 
gation, 'did colnn~it perjury,' and it must still be shown in proof chat 
the defendant made oath or affirmation substantially as charged, that 
the defendant was duly sworn by an officer competent to administer the 
oath, and in a matter of which he had jurisdiction, and in one of the 
cases specified in The Code, sec. 1092-i. e., 'in a suit, controversy, mat- 
ter or cause depending in any of the courts of the State, or in a deposi- 
tion or affidarit taken pursuant to law, or in an oath or affirmation duly 
administered of, or concerning, any matter or thing whereof such person 
is lawfully required to be sworn or affirmed,' that it was in a material 
matter, and the jury must be further satisfied that such oath or affirma- 
tion was wilfully and corruptly false." 

The indictment followed the statute and was sustained. without 
alleging materiality of the oath, in the following cases also, besides 
S. v. Peters, supra; 15". 11. Thompson, 113 N .  C., 638; S.  v. Harris, 145 
N .  C., 456; S. v. Cline, 146 N. C., 640; S. v. Hyman, 164 N .  C., 413. 
I n  each one of these cases the argument upon which S. v. Cline, 150 
N .  C., 854, mas based would have been equally applicable, yet in all of 
them the Court sustained the bill of indictment, though attacked either 
by a motion to quash or by motion in arrest of judgment, and none of 
these cases n7ere cited in ('line's case in the 150th. 

1 1 1  the case at bar the defendant was definitely informed of the 
nature of the crime and would have an opportunity to confront the mit- 
nesses. and the State must show that the facts set out in the oath were 
false and that the false smearing was corrupt and wilful, and that it 
was upon R point material to the issue in the case set out in the bill of 
indictment. How, thcn, could the defendant, IIamley, be deprived of 
any of his constitutional rights? The courts now disregard these refine- 
ments, so as not to permit the defendant to avoid answering a bill of 
indictment because there are merely technical and formal errors in the 
bill of indictment. "The refined technicalities of the procedure at com- 
mon law in both civil and criminal cases have almost entirely, if not 
quite, been abolished by our statute, C. S., 4610 to 4625." S. v. Hedge- 
cock, 185 N. C., 714. 

The defendant further attacks the bill of indictment because it alleges - 
that perjury was committed upon the trial of an action, suit, controversy 
or investigation without definite statements of the nature of the pro- 
ceeding in which the alleged perjury was committed. The words, "suit, 
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controversy or investigation," may be eliminated from the hill of inciict- 
ment as surplusage. 8. u.  I'iner, 141 K. C., 7GO. 

I n  a ruder age, technicalities and what are called "refil~einents" 
were considered of more importance than the tr ial  of n case on the 
merits, whose deterrni~mtioii is the object in all r n o d c r ~ ~  syst(ms. 111 
iildictmeiits for u~urde r  i t  was 'essential to enumera,c Inany particu- 
lars, taking two pages or more of foolscap to allege maily circum- 
stances of no value, such as the nature and depth of the wound, the m l u c  
of the weapon wit11 which it was committed, that 1 lie criminal Ira.: 
"mored and instigated by the dcril," and thc like. Indeed, ill a case in 
this State, 011 the conriction of a flagrant I~omicide, where there mas I I O  

doubt whatcrtlr of the guilt of the murderer, judgiticut on t l ~ c  ~crt1ic.t 
of guilty was arrvsted because on a microscopic, scruti l~y of tlie intlict- 
rneut i t  was fou~ ld  that  the word "knife," with which the offense was 
alleged to hare  been committed by the  murderer, left out the letter "k," 
and many other cases of like nature occurred. 

'Llhc act of 1811, now C. S., 4693, prorides that 110 bill or warrailt 
shall be quashed for informality. "Every criminal proceeding, by war- 
rant, iudictmeiit, information, or impeachment, is sufficient in form for 
all intents arid purposes if i t  is expressly charged against the defendant 
in a plain, intelligible and implicit manner, and the same shall not bc 
quashed or judgment thereon stayed by reasoil of any informality or 
refinement, if ill the bill or proceedings sufficient matter appears to 
enable the  court to proceed to judgment"; and the act of 1889, ch. 83, 
now C. S., 5615, prescribes a form of bill for perjury which contains 
tlie identical words of the bill which was used by the solicitor in this 
case. Such authority caunot be repealed by an i i a d v ~ r t e n t  decisiou as 
has beeii made in the single case upon which the defendant relies. 

111 8. v. Owen, 5 N. C., 462, judgment was arrested l~ecause the judg- 
ment had not charged the depth and width of the  wound. 

C h k f  Jus t i ce  Rufin, in S.  1 ' .  llloses, 18 N. C., 464, says: ('The act of 
1811, passed the year after Owen's case (5  F. C., 452)) was decided and, 
me hare  reason to brliere, was caused by it.  I t  enacted that in all 
crimillal prosecutiol~s in the  Superior Courts i t  sliall be sufficient that  
t h ~  indictment contain the charge in a plain, intelligible and explicit 
1t1ai1ns.r; a i ~ d  no judgment shall be arrested for or hy reason of any 
infor~nali ty or ~*cfincment n h w  there appears to be sufiiciwt ill tlie facts 
of the indictment to induce the court to proceed to judgment," and tho 
great Chirf  Jus t i ce  added the following memorable words : "This law 
was certainly designed to uphold the execution of public justice by 
freeing the courts from those fetters of form, technicslity and refine- 
ment which do not concern the  substance of the charge and the proof to 
support it. Many of the sages of the law had before called nice objec- 
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tions of this sort a disease of the law and a reproach to the bench, and 
lamented that  t h y  werc bound down to strict and precise precedents, 
neither more brief, plain nor perspicuous than that  which they were 
constrained to reject. I n  all indictments, especially those for felonies, 
ciceptions rxtrenlel ,~ refined, and often going to form only, have been, 
though relucta~rtly, entc~rtaincd. W e  think the Legislature meant to 
disallow the while of them, and only require the substanct-that is, a 
direct averment of those facts and circumstances which constitute the 
crime, to he set forth. I t  is to be remarked that  the act directs the 
court to proceed to jutlgnicnt without regard to two things-the one 
form, the other precedent." These words have been quoted and ap- 
proved more t1ia11 forty times. 

This practival ~o inpr r l i e~~s io i i  of the demands of the times that  a 
plain stateme~it of the procedure is to be adopted iq the administration 
of justice, rcjectirig all merely technical objections as to form, has been 
rcjpeatcdly a11d often affirmed. 
,1 brief form of indictment for murder was enacted in 1887, now 

C. S., 4614, substituting three lines for the previous cumbersome and 
absurd form in use, and has been often approved. See citations under 
that section in the Consolidatrd Statutes. 

111 like manner, the specific short form for perjury used in the  pres- 
rut  instance was enacted in 1859, chapter 83 ( a  third of a century ago), 
IIOTT C. S., 4615, and has been in constant use ever since and often 
approved. And the same is t rue  as to many other offenses, and they 
are all also authorized by the general law in the above-quoted sections- 
C. S., 4612, 4623, and 4625. Indeed, in S. u. Kirkman, 10-2- K. C.,  911, 
the Court rejected once fur d l  At. I ~ C ; L ~  it1 the Constitution itself, 
that  indictments should conclude ((against the peace and dignity of the 
state.,, 

As a safety I alre to prevent any possibility of harm to any defendant 
by the Doric plainness required in indictments, it  is  provided that  
nhenercr there sliould be allcged hy any defendant ignorance of the 
particulars of the o f f e~~sc  with which h r  n a s  charged, he can apply to 
the conrt to order a hill of particulars. Ser C. S., 4613, and the mlmcr- 
ous rases t l iercl~i~der in nhich that  practice has been appro~c(1. 

,Is to this p a r t i c ~ & ~ r  offenst, of perjury, there is a c e r h n t i v ~  form of 
indictment prcscrihed in C. S., 4613, which the statute specifically says 
".ha11 be sufficient" and which lias been in constant use erer  since. The  
intlictmcwt, in the present case, follo~vs that  form v~rbatim.  The Court, 
therefore, is unable, ant1 does not wish indeed, to repeal the statute, 
:~IKI we must hold the rase of 8. c .  Cline, 150 N. C., 854, which inad- 
vertently overruled (without mentioning that it did so) the form pre- 
.cribrtl by t h t ~  st:3tntcL, and the n ~ n ~ e r o ~ l s  cases vhich  had expresslp 
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approved it, must have been inadvertently adopted in the press of busi- 
ness, and we cannot regard i t  as authority and overrule it. The statute 
itself prescribed the form used in this cqse, and we have many cases 
in which that form has been expressly approved. There are hundreds 
of cases which must have followed the form prescrib1.d by the statute. 

I t  is worthy of note that S. v. Cline, 146 N .  C. ,  640, was before 
the Court on an appeal from a judgluent quashing the bill, and 
WalEer, J., in a very full opinion, citing the authorities, upheld the 
indictment which was in the words prescribed by the statute, and re- 
versed the judgment below, sending i t  back for trial. The identical 
case of S. v. Cline came back, 150 N. C., 854, upon a wrclict of guilty, 
and it is conclusive that the opinion of reversal ill that case was an 
inadvertence, for it contains no reference to the previous opinion 
in the same case by Walker, J., 146 N. C., 640, nor to the fact that the 
indictment was in the identical form of the statute The later case 
(150 N. C., 854) has never been cited or quoted sincc., while, as above 
said, 8. v. Cline, 146 N. C., 640, cited many cases upholding the form 
prescribed by the statute, and has itself bem cited since in S. v. Hyman,  
164 N.  C., 414, and the statutory form of indictment for perjury has 
been universally followed throughout the State. 

Reversed. 

STACY, J., dissenting: The trial judge placed his judgment squarely 
upon the decision of this Court in  S .  v. Cline, 150 P J .  C., 854, which 
contains our latest expression on the subject. I n  this, I think he was 
right. That case was well considered. I t  is in line with the over- 
whelming weight of authority, and we should be slow to overrule it. 

I n  an indictment for perjury, the materiality of the alleged false 
oath, to my mind, is not merely a matter of form, but rather an essen- 
tial element of the offense. I t  certainly ~ ~ o u l d  be necessary for the 
State to prove it on the hearing in order to make out the charge. The11 
what becomes of the settled maxim of the law that "p~oof without alle- 
gation is as unavailing as allegation without proof ?" Dizon 1 , .  Davis. 
184 N.  C., p. 209; Green v. Biggs, 167 N. C., p. 422; NcCoy  v. R. R., 
142 N. C., p. 387. Why subject the defendant to the inconvenience of a 
trial if the State cannot prove the materiality of the alleged false oath 
and will not allege i t ?  Every essential element of ,I crime must be 
charged in the bill of indictment, and any defect in this respect is not 
subject to be cured by a bill of particulars. C. S., 4613 ; 8. v.  Van Pelt .  
136 N. C., 633. This is not a technicality; it is a matter of substance. 
I think the present bill is defective. The judgment below should be 
affirmed and the solicitor allowed to send another bill, if so advised. 
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PELL A. DAVIS V. J. E.' FAULKNER. 

(Filed 14 Kovember, 1923.) 

Cvntents-Xew Promise - Consideration - Statute of Frauds - Debt of 
Another-Writing-Landlord and Tenant. 

Where the owner of lands has executed his note for moneys to be used 
by his tenant, and agrees with another such owner that he would release 
his tenant to become the tenant on the other's land for raising a crop 
thereon, if the latter would pay off or discharge the note held by the 
bank, and accordingly the tenant makes the change, the promise to become 
bound to the payment of the note at the bank is a new promise, supported 
by a sufficient consideration, and does not come within the meaning of 
the statute of frauds, requiring a signed, etc., writing for one to become 
bound for the obligation of another. 

APPEAL by defendant from Stack., J., at April Term, 1923, of ANSON. 
This was an action begun before a justice of the,peace and tried 

before Stack, J. No pleadings were filed but it appeared in the evi- 
dence that one Henry Brewer was a tenant of the plaintiff Davis during 
the year 1920. That Brewer executed a chattel mortgage on certain 
personal property to Davis, who also had a lien upon his crop ,for 
advances, to obtain which the plaintiff' executed a note to the Bank 
of Wadesboro in the sum of $162, on which he paid $12 interest and 
obtained $150 for Brewer. About the end of 1920 the defendant saw 
Davis and said to him that if he would allow Brewer to move to his 
place he would take up the note at  the bank, and the plaintiff says he 
told the defendant that if he did take up the note Brewer would go 
free, and soon after Brewer accordingly moved to defendant's farm. 
Later he saw defendant and asked him if he had taken up the note, and 
he said he found there were other liens against the property and he 
would not pay it. Verdict and judgment for plaintiff. Appeal by 
defendant. 

A.  A .  Tadton f o r  plaintiff. 
McLendon & Covington for defendant. 

CLARK, C. J. The statute of frauds was pleaded and the court 
charged as follows: "The first issue is, 'Did the defendant promise and 
agree with the plaintiff that he would pay the note at  the Bank of 
Wadesboro, executed to said bank by Pell Davis, if Pell Daris would 
consent for Henry Brewer to leave plaintiff's place and become a ten- 
ant of the defendant, as alleged in the complaint?' " 

The second issue was, "In what amount, if any, is the defendant in- 
debted to the plaintiff?" The court instructed the jury that if they 
answered the first issue "Yes," then the answer to the second issue would 
be "$142 with interest." 
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The court charged the jury as follows: "lf  you f i ~ ~ d  by the greater 
weight of the evidence in this  case that  some time i r ~  January ,  1920, 
the defendant promised and agreed with the plaintiff, Pel1 Davis, that  
if he would permit his tenant, Henry  Brewer, to lcare h is  premises 
and move to Faulkner's land and become his tenant for the year 1921 
on the c o n d i t i o ~ ~  that  lie would take u p  his par t  of that agreerncnt- 
that lie was to relieve Davis from the  payment of a debt which h(1 liad 
assumed and get the chattel ruortgage hiniself, if you find by the 
greater weight of the evidence that  was tlie agreement 11et~1,een the 
parties, you will ansvcsr the first issue 'Yes.' " 

The  court also cllargetl the jury:  "If you are  not so satisfied, you 
will answer the issue 'KO.' T h e  burden of proof on that  issue being 
upon the plaintiff to satisfy you by the prepondera~ic. of the evidence 
that  that  is  the way the thing happened, but if the matter is like the 
defendant claims, that tlie coutract was only that  lic should be hound 
to pay it in the event that  there was I I O  other mortgage against the 
property in chattel mortgage, then you mill aiiswer the first issue 'KO,' 
because there is no question but that  there was a moltgage on par t  of 
the property." ,Ind thirdly, he  charged the jury:  "If you find by the 
greater weight that it occurred like Davis said, and that  he let the 
tenant leave aud go ofT his place, and tha t  was a f t w  tlic agreement 
with Faulkner that  he would take u p  the note as Davis contends, then 
you will answer the first issue 'Yes.' I f  you are not so satisfied by the 
greater weight of the evidence you will answer the issuc 'No.' " There 
was a gooddeal  of controversy~as to the facts, but the jury have found 
for the plaintiff or1 both issues that  the contra( t was made as the plain- 
tiff allegctl, and that tlic alnount due on the ;ccond ism( was $142 x i t h  
interest from the last day of February, 1920. 

The  statute of frauds, to "prevent frauds and pcrjui-ies," wisely pro- 
vides that ollrA cannot be held upon a verbal agreement to be surety for 
another, but the contract here illeged, and which the jury have found 
to be the fact, is that  the defendant did not agree to become surety for 
plaintiff to the bank but that  if Davis mould let Henry  Brewer m o w  
from his plnw to the tl(~fcndal~t's fa rm that hc would take u p  and pay 
off the debt which Davis on-cd the bank for monev which he liad bor- 
rowed from the bank upon security of a mortgage g i r l~n  by Davis and 
a lie11 on the crop. This was a new promise a d  undertaking on the 
part  of tlic defendant to the  plaintiff upon a consideration of an ad- 
vantage to hiniself of the removal of the tenant from the plaintiff's 
fa rm to his. 

I t  was argued that the defendant could not make Brewer move and 
the plaintiff had no power to retain him, but that  is in material. There 
luay have been a moral obligation or a sense of duty which mould have 
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p r e ~ e n t ~ d  a tellant 1110ving f rom o ~ i e  ~ I . C I I I ~ S ~  to  another ,  and, a t  ally 
rate ,  t h e  defendant, accord i~ ig  to  tllc ~ r r d i c . t  of t h c  jury,  tllought i t  
wonltl hr to  h i s  advantage and ,  a r  t11? j ~ r y  finds, made  thc proniisc~, 
a d  so recwrded their  verdict. T h e  court charged t h e  j u r y  t h a t  "If,  as  
the defendant claims, tllcp found  tha t  t h e  ilgreemcnt of t h e  defendant 
was t h a t  h c  s l i o ~ l t l  1)c hound t o  pay o111y ill the  e rcn t  t h a t  there w;is 
110 other  mortgage against  t h e  propert?- in  t h e  chat tel  i~lor tgage,  to  
a rmrer  t h e  first issuc 'So, '  bccause t l i c ~ e  is no question tha t  t h e r ~  was 
another  rnortgagc* on part  of the property." 

S o  cwor.  

(Filed 1-1 Sorcml,er, 1923.) 

1.  R'egligenre-1)miitges-Enlployer and Employee-Safc. .4pplianres- 
Duty of Emp1oye~-Evidence-Sbnple Tools. 

A machine furnished by : I I ~  en11)loyer to his eml>loyt'e for him to do his 
work in the course of his employment, though simlilc in its construct io~~ 
and operation, does not relieve him of liability for an injury received 
by the employee in doing his work nit11 this implement, when the em- 
ployer knew, or by due inspection nr othervic:e should hare krlonll, of a 
defect therein, importing serious menace, nhich caused the injury in 
suit, nithout means or opportnnity nffordtd the employee to rcnlrdy the 
dcfect or. condition that proximately cnusrd the injury which occurred 
~r i thout  contributory fault on his part. 

2. Same-Questions for Jury-Trials. 
Where a furniture manufnc~turiti:: C O I U ~ R I I J  h:ls furnished its ern~loyee 

$1 certain iml~lement, callcd :I "caw clamp."detaehecl from the lmner- 
( l r i ~ e n  machinery, for tlie ciatiny of ~ t s  prodl~cts for uhil)~ncnt, the opclrn 
tion of nhich n a s  b~ the n orhine of n 1r1 cr from pcrpc>ndiculnr in the 
arc of a circle, pressing down from right angle, and there is evi(1cnc3e tend- 
ing to s h o ~ r  that this machine u a s  old and \vorn, and clefectir c 111 part. 
:~ntl nould nnex~mtedly  fly u p \ \ a ~ d  from right angle instend of donti- 
uartl ,  as  it \ \ a s  clesigncd to do, atid wiious injniy \\a5 tlontb to tlit' 
crnplogec~'s eye on the occasion complainrd of, by its flying upward from 
right angle. and thnt this undceired nlovcXment had L, cn  theretofore called 
to the attention of t h r  comp:my's x kc-111 incipal. or should hare heel1 
knov n to it upon piopc'r incpection. I Ic ld .  \ufficlrmt for the cletcrmin:~ 
tion of the jury upon the iciue of tl~r. defcntlant's nt+ionnl~lr ~~c~:.ligciicc~ 

3. Appral and Ewer - Srgligenre - Indctnnity - Evidence - Harmlcss 
Error. 

Wi~i l r  it  ic: ordinaril) error in a l~ersonal-injury ncation for c1nn1agc.s to 
introduce evidence, or comment, in the presence of tlie jury, ulmn the fact 
that the defendant held a policy of indemnity against loss for the injury. 
it  is not erroneous for the plaintiff's attorney, in good faith, to crous- 
examine the defendant's nitness, upon a material phase of the raw. :IS to 
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BRYANT v. FURNITURE Co. 

a conversation he had had with the "insurance agent," without reference 
to the fact of indemnity, or insinuating it, to defendant's prejudice, and 
it appears that it could not reasonably have impressed the jury, under 
the circumstances, to the appellants' prejudice. 

APPEAL by defendant from Shaul, ,J., at August Term, 1923, of 
GUILFORD. 

Civil action. Plaintiff is seeking to recover damages for personal 
injuries alleged to have been caused by the negligence of the defendant. 
There were facts in evidence on part of plaintiff tend ng to show that 
in January, 1922, as employee of the defendant company, he was engaged 
in operating a "case clamp," a piece of detached machinery designed 
to hold newly made furniture in place while being securely nailed, etc. 
I t  was in the shape of an oblong, box-like structure, open at  one end, 
into which a newly made piece of furniture is placed, then clamped, 
from, or with the sides of the machine forced up against the furniture, 
the motive power being applied and controlled through a lever fixed 
on the right side as approached. When being used this lever is pulled 
by the operator from the top towards the bottom of a semi-circle, and 
when in proper fix, until it reaches the center, has a tendency to fly 
back towards the top, and after passing the center the pressure is down- 
ward, tending to hold it in position. There is a smaller box attached 
to the side, holding the nails, etc., and when the lever has been pushed 
down, and the piece of furniture therein securely held, the workman 
drives the required nails, getting them usually from the little box 
fastened for the purpose on the outside. That this mlchine had been 
long in use, was old and worn, and a piece of the mechanism affecting 
the movement of the lerer had been broken, and there was evidence 
permitting the inference that, owing to its worn condition and the 
break as stated, the lever would sometimes after passii~g the center fly 
up instead of down, thereby making its movement eccentric and uncer- 
tain. Plaintiff said that once or twice before it had dcne so with him, 
once striking him on the chin, but causing no serious harm. Two or 
three other witnesses said that some time back, in working this machine, 
it flew up after passing the center, and one said that he had called the 
attention of the superintendent to this unusual and th ,eatening action 
of the machine. That on the occasion in questio~i plaintiff had placed 
a piece of furniture in the case clamp, and had pulled the lerer below 
the center and down to its proper position, and as he bent over to get 
some nails from the small box the lever flew up, striking him in the 
eye, causing a severe and painful wound and putting the eye entirely 
out, etc. 

There was much evidence on the part of defendant lending to show 
that the machine was in good order and working properly. That it 
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was a machine very simple in its operation arid by its very structure, 
after passing the center, the lever was forced downwards instead of up. 
That no amount of wear could affect this movement, and that the 
break referred to by plaintiff's witnesses, even if it existed, which all 
of defendant's witnesses denied, would in no way interfere with this, 
the usual movement of the machine, though it might render it useless 
and illeffective for ally purpose. 

On issues submitted, the jury rendered their verdict that plaintiff was 
injured by defendant's negligence as claimed; that there was no con- 
tributory negligence on part of plaintiff, and assessed the damages 
$5,000. Judgment on the verdict, and defendant excepted and ap- 
pealed, assigning errors. 

York & York and John A. Barringer for plaintiff. 
Peacock & Dalton and King, Sapp & King for defendant. 

HOKE, J. I t  is contended for appellant that the motion for nonsuit 
should have been allowed for the-reason chiefly that the machine in 
question being simple of structure and operated by plaintiff himself, 
no negligence can be imputed to defendant company, but in our opinion 
and on the facts presented the objection cannot be sustained. While the 
duties incumbent on employers in the exercise of reasonable care, to 
supply tools and appl ia~i~es~reaso~iably safe and suitable for the work, 
are.not as exigent in regard to simple tools and appliances as in other 
cases, they are not relieved of any and all obligation in the matter, and 
our decisions hold that where a faulty tool has been knowingly sup- 
plied by the employer or in violation of the ordinary illspection due in 
such instances. and the defect is one that imports menace of substantial 
injuries, there are conditions and instances where liability may attach. 

I n  the recent case of McKinney v. Adams, 184 N.  C., 562, it was held: 
"The principle requiring all employer, in the exerciie of reasonable 
care, to furnish to his employees a safe place to work, and provide them 
with implements, tools, and appliances suitable to the work in which 
they are engaged, applies to simple or ordinary tools where the defect 
is readily observed, and of a kind importing menace of substantial in- 
jury, having due regard to the nature of the work and the manner of 
doing it, and the employer should have known of the defect, or dis- 
covered it under the duty of inspection ordinarily incumbent upon him 
in tools of this character, and the injury complained of occurred with- 
out having afforded the employee an opportunity of remedying the 
defect." 

And King v. R. R., 174 N .  C., 39; Roge~son v. Hontz, 174 N .  C., 
27; Wright v. Thompson, 171 N .  C., 88; Reid v. Rees, 155 N .  C., 231; 
Mercer v. R. R.. 154 N. C., 399, are cited in support of the position. 
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I n  the X c K i n n ~ y  case, supra, the foreman of defendant, shown to be 
a vice-principal, as the plaintiff, the employee, was starting out to trim 
off logs in the woods, gave to such employee an axe with a "switchy, 
limber" handle, where the employee had neither time nor opportunity 
to supply or remedy the defect, and in using the axe in the work the 

/ 
employee receired a severe injury, and it was held, as stated, that the 
question of liability was for the jury. 

And the same ruling was made in Rogewon u. h on t z ,  supra, the 
tool being a defecti1.e cant hook supplied to employee ertgaged in  loading 
and unloading logs, and by reason of the defect complained of the hook 
slipped its hold and severe injuries were received. Speaking to the 
qnestion presented in that case, the Court said: "On the facts as now 
presented the evidence tends to show that this cant hook was an imple- 
ment suitable to the work and which the employer should supply; that 
while simple ill itself, it was designed, by leverage, to gire the mork- 
i11u11 more power; that he was engaged in loading and unloading heary 
logs from curs, rough work and where he was frequently liable to be 
in position that, if the hook slipped its hold or the handle broke, severe 
injuries were not improbable, and, applying the principles of the case? 
referred to and others of like import, the issue must bc referred to the 
jury on the question whether the tool was defective; was such defect 
known to the employer, and was it of a kind which threatened sub- 
stantial injury in its use." 

Accepting the evidence of plaintiff as true, and interpreting the same 
in the light most favorable to him, the established rule in  motions of 
this character, it appears that this was an old and much-worn machine, 
with a break in the mechanism; that under the conciitions presented 
there was menace of substantial injury to employee in its use, and 
under the authorities cited and the principles upon ,vhicli they rest, 
the question of liability was for the jury, and defendant's motion for 
nonsuit was properly overruled. 

Defendant excepts further that in the cross-examir ation of W. T.  
Powell, president of defendant company, plaintiff waf erroneously al- 
lowed to put before the jury evidence to the effect that the company 
held indemnity insurance against this alleged clain-. The witness 
l i a v i ~ ~ g  stated that the machine worked properly and so far  as witness 
knew had onlv been operated tmelvc years, in the c~oss-examination 
the following questions and answers were :illowed and excepted to:  

"Mr. C. E. Ridge is our superintendent. That machine mas ill the 
Welch Furniture Company when I came there, t w e l ~ e  years ago. 

"Q. I ask you if you don't know it had heen there 2 2  years in opera- 
tion? A. No, sir;  it was there when 1 came there, 1 2  years ago. I 
don't know when it was installed. 
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"Q. I ask you if you didn't tell the insurance man that in the pres- 
ence of the plaintiff ? (Objection by defendant ; overruled ; exception. 'i 
.I. 1 don't reiuenlber ever telling him that. 

"Q. I am asking you whether you ever told the insurance agent that 
this machine that the plaintiff was hurt on had been there 22 years in 
operation? A. I don't remember ever telling the insurance agent ally- 
thing like that. 

"Q. You might have told him? A. 1 don't r~member  e\er telling 
11in1. 

'(Q. y o u  don't remember whether you did or not l L d011't w- 
member anything about it." 

It has been held in this State that i11 a trial of this kind the fact 
that a defendant company charged with negligent injury held a policy 
of indemnity insurance against such a liability is ordinarily not com- 
petent, and when received as an independent circumstaiice relevant t o  
the issues, it may be held for prejudicial error. ,lnd if brought out ill 
the hearing of the jury by general questioiis asked in bad faith ai~tl 
for the purpose of evasion, it may likewise be held for error. On the 
contrary, if an attorney has reason to believe that a juror, tendered or 
on the panel, has pecuniary or business connection naturally enlisting 
his interest in behalf of such a company, it is both the right and duty 
of the attorney in the protection of his client's rights to bring out t h i ~  
facts as the basis for a proper challenge, or if in the course of the trial 
it reasonably appears that a witness has surh an interest that it would 
legally affect the ~ a l u e  of his testimony, this may be properly de- 
veloped, and where such a fact is brought out merely as an incident, 
on cross-examination or otherwise, it will not always or nec~ssarilg 
constitute reversible error when it appears from a full consideration 
of the pertinent facts that no prejudicial effect has been wrought. 
H o l t  v. M f g .  Co., 177 N .  C., 170; Pea ther s tone  v.  C o t t o n  M i l l s ,  159 
N. C., 429 ; L y t f o n  7.. X f g .  C'o., 157 K.  C., 331 ; ,\'orris v. illilk, 154 
N. C., 474. 

I11 the present case it is clear that the attorney for plaintiff, liaving 
asked the question generally, was endeavoring in good faith to impress 
the witness with the time and place of an adverse declaration by him, 
and referred to  a conversation with some "insurance man" in the effort 
to recall the matter to the memory of the witness. I n  the entire series 
of cross-questions he never describes or refers to the person i11 question 
as the agent of an indemnity company, nor is there anything to show 
that such an impression q7as made upon the jury, or that it had in any 
way affected the results of the trial. 

On careful consideration of the record we find no reversible error, 
and the judgrnn~t for plaintiff will be affirmed. 

No error. 
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STATE V. DON BARKHILL. 

(Filed 14 November, 1923.) 

1. Appeal and Error--Objections and Exceptions-Evidencewaiver.  
The appellant waives his exception to the exclusion of evidence when 

he asks another question covering the same ground, and the answer is 
admitted without further objection. 

2. S a m e C r i m i n a l  Law-Rules of C o u r t I n s t ~ u c t i o n s .  
Esception to the charge of the court not insisted upon in appellant's 

brief is deemed abandoned under Rules of Practice in the Supreme Court, 
Rule 27 (185 N. C., 798), but held an instruction in this criminal action as 
to the meaning of "reasonable doubt" was correct. S. v. Schoolfield, 184 
N. C., 723, cited and applied. 

Appellant must except to the contentions stated by the court in his 
instructions a t  the time they were made; otherwise, it  will not be con- 
sidered on appeal. 

4. Evidence-Instructions-Trials--Interested Witnesses;-Credibility of 
Evidence. 

An instruction that the jury should scrutinize the evidence of defend- 
ant in a criminal action, and that of his near relations, tending to show 
an alibi at  the time he was charged with the commission of the offense, 
but should they find this evidence is entitled to be believed, they would 
"have a right" to accept it, and to give it the same weight as they would 
give the testimony of a disinterested witness, i s  he ld  not erroneous, 
though the word "duty" to accept it would be in better form. 

APPEAL by defendant from Sinclair, J., and a jury, a t  May Term, 
1923, of PEKDER. 

Criminal action. Don Barnhil l  was charged with an  assault on R. R. 
Henry  with a deadly weapon, about 10 o'clock a t  night, on 8 January ,  
1923, near the barber shop of Hayes Tate, in the  town of Atkinson. 

R. R. Henry  testified that  a s  he left the barber shop one of the Russ 
boys, Barnhil l  and Woodcock were a t  the other corner of the  store and 
as he started in that  direction Barnhil l  said, "Damn him, let him 
come u p  here and I will fix him." Tha t  he did not go closer; tha t  he  
went i n  Russ's store and stayed in  there about two minutes and went 
out and started home. As he  stepped out of the light into the darkness 
he was struck across the nose and knocked down. and as he  started 
toward the  light he  was struck twice in the back'of the head with a 
stick. T h a t  he could not see any one in  the dark. H e  was knocked 
down, struck, about five minutes after Barnhill made the threat. That  
he had had trouble with Barnhil l ;  about four years previous Barnhil l  
had cut h im i n  four or five places and was tried and convicted. R e  
(Henry)  was drinking. That  h e  heard Barnhill make the threat, did 
not see him. Did not know who hit  him. 
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Carney Russ, witness for the State, testified: "I saw Barnhin the 
night Henry was hit, some time after ten o'clock. I saw him before 
and after he was hit. I saw him about fire or ten minutes before he 
was hit. When I first saw him he mas standing in front of the store 
door. I was standing at the corner of Boney's store mith Chancey, 
Woodcock, Barnhill and Hayes Tate. I saw him about two minutes 
after he was struck. EIe came back in the store. I don't know where 
Barnhill was at  the time. I saw him afterwards. H e  came back there 
in front of the store and got in a truck. This was Woodcock's truck, 
I guess. Woodcock was with him. I had a conversation mith Barn- 
hill and he said that he 'busted his damn face.' H e  was talking about 
Henry. Barnhill then got in the truck and left. This was something 
like five minutes after Henry told me he had been struck. Barnhill 
was drinking some. H e  did not say why he busted his face. I think 
Barnhill drove the truck away. Woodcock cranked the truck up. Barn- 
hill and Woodcock went off in the truck. At that time I had gone 
back to the store door. Henry's nose was busted and I think his ear 
was bleeding. I could not tell how bad he was hurt." 

Hayes Tate corroborated the testimony of Henry and Russ in many 
respects. The abovc is substantially the testin~ony of the State. 

Don Barnhill, the defendant, testified as follows: 
"I went to Atkinson that night with Leslie Woodcock. We went 

from the home of Bland Wallace, my father-in-law. We went on 
Leslie Woodcock's truck. He  drove it. We got to Atkinson some- 
where between seven-thirty and eight o'clock, and we stayed there until 
close to ten o'clock. I then went home with Leslie Woodcock. We went 
on the truck. Woodcock drore it back. We got back to Wallace's 
house at quarter past ten. I t  was that tinlc vhen we got in the house. 
Bland Wallace and his wife and my wife and Leslie Woodcock and 
Leslie Woodcock's wife were there. *It the time I left dtkinson I had 
not heard anything about Henry having been assaulted. I did not go 
hack to Atkinson any more that night, but stayed at Wallace's the rest 
of the night. Leslie Woodcock went back to Atkinson to get a package 
which he had left. He  drove the truck back, and got back from litkin- 
son a few minutes after eleven o'clock. He  was gone about an hour. 
The distance is about t ~ o  miles. The truck he was driving was a 
lumber truck, worm driven with slow speed. The first time I heard 
that Henry had been struck was when Leslie Woodcock came back that 
night. I did not strike Henry, and did not make any threats against 
him. I heard the statement of Hayes Tat? that he saw me and Leslie 
Woodcock and some others standing 011 the corner; that was about 
nine-thirty o'clock and before Leslie Woodcock and I went home. Hayes 
Tate passed the corner where we were standing. The truck was stand- 
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ing in front of Russ's store where we stopped it when we first came. 
The truck stood there from the time we came until somewhere near 
ten o'clock, when we left. I never made any statement to Carney Russ 
that I had struck Henry or that I had busted his faw. I did not call 
him to the truck to me. I didn't make any statement to him asking him 
not to give me away, or anything like thrtt." H e  testified that Leslie 
Woodcock was his brother-in-law. 

Leslie Woodcock testified that he was with Barnhill, and corroborated 
him that B a n ~ h i l l  did not strike Henry and as to the time they left the 
store, about ten o'clock, t11ic1 that it would take abou; fifteen minutes 
to go to Wallace's house; that after taking Barnhill to the Wallaces' 
lit, went back to the store for a package and then, for the first time, 
~~~~~~~d Henry had been assaultt~d. He  said that lie was Barnhill's 
brother-in-law. 

Mrs. Don Barnhill, wife of the defendant, said that her husband got 
back at 1 0 3 5 .  Bland Wallace and his wife, Janie Wallace, father 
ant1 111other-in-law of the defendant, all testified to thi3 same effect. 

Several witnesses were introduced and testified to the good character 
of the witnesses for the State and the defendant. 

The State, in rebuttal, examined C. M. Chancey, who corroborated 
the State's witnesses in many respects, and was ask(1d the following 
questions on cross-examination : 

'(Q. YOU remember who was there? A. I remember seeing them. I 
don't remember what was said. I rememlwr there was drinking. 

"Q. You do remember that just before they went jn the store that 
you and Mr. Russ were standing out there talking? A. Yes, sir, I 
rr~nernbw Carnie, but I dou't remember the words and T don't reniem- 
her how many. 

"Q. Right when the mall was hit, if anybody had come there and 
said they hit him, wouldn't that h a w  made an impression on your 
mind 2" 

To the last question there was objection by the Ftate, which was 
sustained by the court, and the defendant excepted. This was defend- 
ant's first exception and assignment of error. Counsel for defendant 
thtw asked the witness : 

"Q. Do you think your mind was ill such a condition that that woulcl 
11ot h a w  ~nacle a11 impression on you? ,I. I guess not. I h a w  told 
you all I know about it." 

'I'liwe was other evidence not necessary to set forth for the deter- 
 inati at ion of the case. 

'I'hc court below gave the contentions of the Stattx and defendant 
and charged the jury. The jury returned a rerdict of guilty. The 
defendai~t was se~~teuced by the court and excepted ,*nd appealed to 
this Court. 
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The following exceptions were taken to the charge of the court, and 
defendant assigned as errors ; 

Second. "Reasonable doubt, geiitlemeu of the jury, don't mean any 
doubt. You may have a doubt about a matter and at  the same time 
it ~ ~ o u l d  not be what the law calls a reasonable doubt. I f  a jury could 
acquit in cases, gentlemen of the jury, simply because you could raise 
imaginary doubts about it, you would never convict and the law could 
not be enforced. Therefore, the law says the defendant is entitled to 
the benefit of the doubt, where the doubt is a reasonable doubt, founded 
on some substantial reason." 

Third. "That he is unable to esplaiii it to you, gentlemen of the 
jury, because he wasn't there and knows nothing about it, and he relies 
upon what the law calls an alibi; that he wasn't there and therefore 
can't explain it, but that he isn't guilty because he wasn't there." 

Fourth. "Now the defendant contends, gentlenlen of the jury, that 
not only the State has not satisfied you beyond a reasonable doubt that 
he struck the blow, but that he has offered you evidence which you 
ought to believe, beyond a reasonable doubt, that he could not have 
stricken the blow, because he wasn't there." 

Fifth. "The court charges you further that it is a rule of law, which 
you have sworn to observe, that in conflict of evidence, gentlemen of 
the jury, it is your duty to scrutinize closely the evidence of every 
defendant in a criminal case before you accept it." 

Sixth. "And the law says the close relations have that same tempta- 
tion. Therefore, it is your duty to scrutinize their evidence before you 
accept it. But the law says that after having scrutinized their evi- 
dence, applied your common sense and reason to it, observed the d o  
Ineanor of the witnesses on the stand, and considered their interest in 
the result of the trial, if you find that the evidence is entitled to be 
believed, that you have a right to accept it and give it the same weight 
you would that of any disinterested witness." 

; I f t o r ~ l ( ~ y - ( f e , ~ e r a l  M a n n i n g  and Assistant A t f o m e y - G e n e r a l  S a s h  for 
the State. 

f l ' e~ks  (6 Cox and C'. E.  ,11cCtcllen foi. defendant .  

CLAXKSOS, J. The witness Chancey was asked, "Right when the man 
was hit, if anybody had come there and said they hit him, wouldn't 
that have made an impression on your mind?" The Statc objected to 
this question ; the court sustained the objection and defendant excepted, 
and this was the first assignment of error. We think the defendant's 
exceptioii cannot be sustained; if the court was in .error the defendant 
waived it by the question immediately being put in anothcr form and 

29-186 
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answered without objection: "Do you think your mind was in such a 
condition that that would not have made an impression on you? A. 
I guess not. I have told you all I know about it." 

The second exception to the charge, on reasonable doubt, was not 
insisted upon in the brief and, as a rule, will not be considered on 
appeal. Rules of Practice in  the Supreme Court, Rule 27, "Briefs," 
185 N. C., 798. 

The court made no error in defining "reasonable doubt." This has 
been done in  a recent case, S. v. Schoolfield, 184 N .  C., 723, where 
Stacy, J., said: "A  reasonable doubt is not a vain, imaginary, or fanci- 
ful doubt, but it is a sane, rational doubt. When it is said that the 
jury must be satisfied of the defendant's guilt beyond a reasonable 
doubt, it is meant that they must be 'fully satisfied' (8. v. Sears, 61 
N .  C., 146), or 'entirely convinced' ( 8 .  v. Parker, 61 N .  C., 473), or 
'satisfied to a moral certainty' ( 8 .  v. Wilcox, 132 N .  C:, 1137) of the 
truth of the charge, S. v. Charles, 161 N .  C., 287. I f  after considering, 
comparing, and weighing all the evidence the minds of the jurors are 
left in such condition that they cannot say they have an abiding faith, 
to a moral certainty, in the defendant's guilt, then they have a reason- 
able doubt; otherwise not. Cow~monu~ealth v. Webster, 5 Cushing 
(Mass.), 295; 52 Am. Dee., 730; 12 Cyc., 625; 16 C. J., 988; 4 Words 
and Phrases, 155." 

Exceptions three and four were to recitals of the court below in 
regard to the contentions. I f  the recitals of the court were incorrect 
as to the facts of the case, it was the duty of the defendant to call the 
court's attention to it, so that the correction could be made then and 
there. I f  this was not done at the time, thcb defendant cannot complain 
and wait and except when the case is made up on appeal. The rule is 
stated in S. v. Baldwin, 184 N. C., 791, as follows: ''We have so often 
said that the statement of contentions must, if deemed objectionable, 
be excepted to promptly, or in due and proper time, so that, if errone- 
ously stated, they may be corrected by the court. I f  this is not done, 
any objection in that respect will be considered as waived. We refer 
to a few of the most recent decisions upon this question: S. v. Kincaid. 
183 N.  C., 709; S. v. Montgomery, 183 N.  C., 747; S. v. Winder, 183 
N. C., 777; S. v. Shefield, 183 N.  C., 783." See S. v. Williams, 185 
N. C., 666. 

Exceptions fire and six are to the rule, as stated by the court, to the 
scrutiny to be given the testimony of the defendant and his relatives. 
It will be note$ from the evidence to establish an alibi that there was 
only about fifteen minutes difference as to the time the prosecutor, 
Henry, was struck in front of Hayes Tate's barber shop and the time 
that the defendant's relatives testified that he was at  Elland Wallace's, 



IT. C.] FALL TERM, 1923. 451 

his father-in-law's, home, some two miles from Tate's shop. To cor- 
roborate the defendant was his wife and relatives, father and mother- 
in-law, Bland Wallace and Janie Wallace, and his brother-in-law, Leslie 
Woodcock. The charge of the court was, in substance, the rule laid 
do~vn by this Court. The court below laid down the crucial rule, "If 
you find that the evidence is entitled to be believed, you have a right 
to accept i t  and give i t  the same weight you would tlzat of any diszn- 
terested witness." The use of the word "duty" would not be amiss, but 
the nonuse is not error. The above rule has been frequently upheld by 
this Court. 

I n  S .  v. Williams, 185 N .  C., 666, the following was approved: "Ex- 
ception 33: I n  this exception defendants complain for that the court 
did not go far  enough and sufficiently qualify the charge given. This 
is exactly what the court did do, for, after telling the jury that they 
should receive the testimony of the defendants and their relatives with 
caution and scrutiny, the judge used this language: 'If, after such scru- 
tiny, you are satisfied they are telling the truth, it will then be your duty 
to give it as ~ n u c h  credit as you give the testimony of a disinterested 
witness.' " 

I n  8. v. Lovelace, 178 N .  C., 769, i t  is said: "The charge requiring 
the jury to consider the interest of the defendant and other witnesses, 
but if satisfied they had told the truth they could give their evidence 
as much weight as the evidence of other witnesses, is in accordance 
with our precedents and not prejudicial to the prisoner.'' 

I n  8. v. Lance, 166 N .  C., 413, it is said: "As to the instructions as 
to the testimony of the prisoner himself and of his relatives, testifying 
in his behalf, cannot be sustained, as the charge was in accordance with 
S. v. Fogleman, 164 N. C., 461; S. v. Byers, 100 N .  C., 512, and cases 
cited. The court told the jury that, notwithstanding the personal in- 
terest of the defendant and of his relatives, the jury could consider 
their testimony, and if the jury 'believed them to be credible witnesses, 
they should give to their testimony the same weight as that of other 
witnesses.' " See S. v. Boon, 82 N.  C., 637; 8. v. HoZloway, 117 N.  C., 
730; 8. v. Collins, 118 N. C.,  1204; S. v. Lee, 121 N. C., 546; S. v. 
Apple, 121 N. C., 585; 8. 21. NcDozuell, 129 N. C., 532; S. v. Graham, 
133 N. C., 652. 

The charge as a whole, as appears from the record, was fair  and 
impartial. 

After a careful review of the record, and argument and briefs of the 
defendant's counsel, we can find 

No error. 
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(Filed 14 November, 1923.) 

1. Constitutional Imw-Statutes--CoulStS. 
The court will not exercise its high prerogative llower to declare a 

statute unconstitutional when by reasonable construction it  will comply 
with the organic lam, every presumption being in favor of its validity; 
and i t  will not be construed a s  repugnant unless i ts  imalidity is "clear. 
complete and unmistakable," or sho\vn beyond a reasonable doubt. 

2. S a m e D u e  P r o c e s e M u n i c i p a l  Corporations--Cities and  Towns- 
Street  Imp~~ovement&Assessments-Taxation. 

For the purpose of an assessment by a municipal corl~oration of land 
abutting upon its improved streets, i t  is for the Legislature to determine 
whether the improvements are  of benefit to the lands privately owned. 

3. Same. 
I t  is not necessarily required for the "due lwocess" clnuses of tlie 

constitutions (Federal Constitution, Art. XIV,  sec. 1, State Constitution, 
Art. I, sec. 1'7) that  the total cost of street improvements allowed by 
statute b be u a d e  by a city or town should be referred to a regularly 
constituted judicial tribunal, and a statutory provision making the de- 
termination thereof by the board of aldermen of the tov~n  final and con- 
clusive, subject to impeachment only for fraud and collusion, upon due 
uotice previously given the private owners of the land almessed, with the 
right of appeal, is a valid and constitutional grant of such authority. 
Semble, the right of appeal is not always essential to the "due process" 
clauses of the State or Federal constitutiol~s. 

4. Same--Notic-Appeal a n d  Error. 
Where the statute authorizes the board of aldermen of a town to 

assess the adjoining lands on a street improved, and provides that due 
notice be given such owners to appear before the board and urge their 
objections to the proposed assessment, with right of appeal to the 
Superior Court, and thence to the Supreme Court, i t  is suiticient notice to 
such landowners under tlie "due process" clauses of the State and 
E'ederal constitutious. 

5. Constitutional Law-Municipal Corporations-Cities : ~ n d  Towns- 
GovernmentTaxation-Discretion-Eminent Domain. 

The statutory power conferred on the board of aldermen of a towl 
to assess lands of owners abutting on a street improved is nsually rtb- 
fcwed to the right of taxation, and not to that of eminent domnin. 

6. S-e-State Highways. 
The llrivate owners of land abutting on un improved street of a towl~. 

which is assessed therefor, cannot successfully contend that money fur- 
nished by the State Highway Commission for a State highway running 
through the town should be for their sole benefit, and was unlawfully 
to be applied for the benefit of all of the taxpayers of the t o \ ~ n .  
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5 .  Gove~?mientMunicipal  ~ r p o r a t i o n s 0 i t i e s  and Towns-Streets- 
State HighwayeAgencies.  

When u new governmental agency is established by statute. it takes 
control of the territory and asairs over which it is given authority as 
a governmcntnl agency of the State to the exclusion of other govern- 
mental instrumentalities, and \vhm t h ~  hoard of aldermen of a town, 
in the exercise of its statutory power, assesses the owners of land adjoin- 
ing a street iinprored, the fact that ;I State highway extends through 
the corporate limits does not deprive the municipality of its exclysive 
cwntrol over its streets, or relieve it of its duty of improving and keep- 
ing tlirm in repair. 

 HE I ~ F E S D A K T S  appealed from the order of Horton, J., at chambers, 
LEE County, June 14, 1923, continuing an injunction until the final 
Iieari~ig. 

I n  1915 the General Assembly passed an act to amend, revise, and 
consolidate the charter of the town of Sanford, and this act was amended 
at the Regular Session of 1921 and again at  the Extra Session of the 
same year. Private Laws 1915, ch. 380; Private Laws 1921, ch. 69;  
Private Laws, Extra Session 1921, ch. 15. 

Under the act last cited the board of aldermen proceeded to improve 
arid paye the streets and sidewalks of the town of Sanford, and pre- 
pared assessnierits against the property of various abutting owners, and 
caused to be served on the plaintiffs a notice to show cause why the 
assessments should not be made final; and the plaintiffs thereupon ob- 
tained a restraining order which his Honor continued until the final 
hearing of the cause, with leave to the defendants to assess the cost of 
the improvements' arid to apportion the same. Meanwhile the rights 
of the plaintiffs were preserved by a provision that the assessments 
should not be enforced until the final determination of the cause. 

The following are the material sections of the act:  
Section 1 authorizes the board of aldermen to pave the streets and 

sidewalks and to make other permanent improvements; to assess and 
to equalize the assessments of all costs and charges of such improve- 
ments; to provide for assessing the entire cost of paving, curbing, re- 
paving, draining, etc.; and apportions the costs of the improvements 
madeone- th i rd  against the property abutting on each side of the 
street and one-third against the municipality. 

Section 2 authorizes the board of aldermen before beginning the work 
to estimate the total cost of the improvement in each district and to 
apportion the cost on the abutting property. 

Section 3 makes the assessments of the estimated costs a lien on the 
abutting property. 

Section 4. That immediately upon the completion of the work in any 
district created, or section laid out, for permanent street improvement 
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by said board of aldermen, as herein provided, the town engineer, or 
other person or committee of the board of aldermen, in charge of such 
work, shall make a report in  writing to said board of aldermen show- 
ing the total actual cost of such improvement throughout the entire 
length of said district, or section, created or laid out, with the number 
and description of the lots abutting on said streets or portion thereof 
so improved, together with the number of feet frontage of each of said 
lotsand the owners thereof, and said board of aldermen shall ascertain, 
determine, and declare the actual cost of such permanent improve- 
ments in  such district or section, and in order to equalize the assess- 
ments on real estate for the purpose of paying therefor, shall take the 
total cost of such improvement throughout the entire diritrict or section, 
and shall then prorate the cost thereof and assess the same against the 
real estate abutting on the street therein, in proportion to the frontage 
on the street, or portion thereof, so improvcbd, and charge to and assess 
against the real estate and each lot upon each side of the street upon 
which said work is done its pro rata share of the cost of such improve- 
ment: Provided, however,  that the total cost of such street improve- 
ment in such district or section, as determined and declared by said 
board of aldermen, shall be final and conclusive, subjlxt only to im- 
peachment for fraud or collusion, with the right of appeal as herein 
provided. And the charge or assessment made against the abutting 
property, under the estimated cost of such street improvement work 
as herein provided, shall be corrected by the addition of the difference 
between it and the actual cost thereof, or the deduction of such differ- 
ence, accordingly as the estimated cost thereof may be less or greater 
than such ascertained actual cost, and as thus corrected shall constitute 
a lien upon abutting property as herein provided. 

Section 5. That the board of aldermen shall cause a written notice 
to be served on all owners of abutting property affected by improve- 
ments, as provided by this act, at  least ten days before i;he final assess- 
ments provided for in this act are made, which notice shall command 
the property owner to appear before the board of aldermen at a time 
and place stated therein and show cause, if any, why such assessment 
should not be made, which notice may be served by an,y policeman or 
constable of the town of Sanford, or other proper officer, and proved 
by the return of such officer thereon endorsed. I n  the event the owner 
or owners of any such lot or lots herein referred to be an infant, idiot, 
lunatic or incompetent, then his general guardian, if he has such, shall 
act for him; if he has none, i t  shall be the duty of the clerk of the 
Superior Court of Lee County, North Carolina, to appoint a guardian 
ad Zitem to act for him. Any person who shall feel aggrieved by the 
findings or assessments of said board of aldermen with reference to 
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such permanent improvements shall have the right, within ten days 
after the findings and assessments by said board of aldermen have been 
filed with the clerk of the town of Sanford, and not thereafter, to file 
with said clerk his objections to such findings, and appeal from the 
decision of said board to the next term of the Superior Court. 

Section 6 provides that as soon as the amount assessed against the 
abutting property is determined in the estimated costs, notice thereof 
shall be published once a week for two weeks in a newspaper, etc. 

Section 15. That the costs of installation of storm sewer, proper 
drainage facilities, and curbing, in any such district shall constitute a 
portion of the costs of such street improvement to be assessed under the 
provisions of this act. 

Section 16. That any benefits accruing from the location or construc- 
tion of the State highways, or from the disbursements of funds therefor 
by the State Highway Commission, within the corporate limits of the 
town of Sanford, shall be paid and inure to the benefit of said town of 
Sanford, and be applied to its portion of cost of any street improvement 
made hereunder. 

Section 20 provides that the powers enumerated in the several acts 
shall be concurrent with those of the Municipal Finance Act. 

Prom the order continuing the injunction the defendants appealed. 

G a v i n  & Jackson, Hoyle  & Hoyle ,  Seawell & P i t t m a n ,  and Teague & 
Teague  for the  plaintiffs. 

Wi l l iams  & W i l l i a m s  for t h e  defendants. 

ADAMS, J. The plaintiffs contest the validity of the acts purporting 
to authorize the assessments complained of, assigning for their objec- 
tion several grounds which require examination. 

They contend particularly that the act of 1921, Extra Session, is 
unenforceable because obnoxious to the due process clause of the State 
and Federal constitutions. 

The right of the courts to declare a statute unconstitutional is re- 
garded as a high prerogative which should be exercised with caution 
and careful attention to probable results. The Legislature is presumed 
to have observed the limitation of its powers; and if a statute is reason- 
ably open to more than one construction, all doubts will be resolved in 
favor of sustaining it and reconciling its terms with the fundamental 
law. Hence a legislative enactment will not be construed as repugnant 
to the Constitution unless its invalidity is "clear, complete, and unmis- 
takable," or shown beyond a reasonable doubt. K i n g  v. R. R., 66 N. C., 
277; HiZliard v. Asheville,  118 N. C., 845; Coble v. Comrs., 184 N. C., 
342. 
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The Federal Constitution (Art. XIV, s ~ .  1 )  provides: "No State 
shall deprive any person of life, liberty or property without due process 
of law, nor deny to any person within its jurisdiction the equal protec- 
tion of the laws"; and the State Constitution (Art. I: see. 17), "No 
person ought to be deprived of his life, liberty, or property but by the 
law of the land." 

I t  is not inaccurate to say that the courts have not attempted to 
define with exactness and precision the term "due process of law," but 
the words are generally understood to refer to the law of the land, and, 
as expressed by Mr. Justice Johnson, to be "intended to secure the indi- 
vidual from the arbitrary exercise of the powers of government, unre- 
strained by the established principles of private rights m d  distributive 
justice." Bank of Columbia v. O'Kelly, 4 Wheat. (U.  S.), 235; 4 Law 
Ed., 561. See, also, Twining v. New Jersey, 211 U .  S., 101; 53 Law 
Ed., 107; Caldwell v. Wilson, 121 N. C., 425; Parish v. Cedar Co., 133 
N.  C., 484, which is not affected on this point by Board of Education v.  
Remick, 160 N .  C., 568. Recognizing both the risk of a failure to give a 
definition which would be at once perspicuous, comprehensive and satis- 
factory and the wisdom of ascertaining the intent of thc~ phrase by the 
gradual process of judicial inclusion and exclusion, Mr. Justice Miller 
said: "Whenever by the laws of a State, or by State authority, a tax, 
assessment, servitude, or other burden is imposed upon property for the 
public use, whether i t  be of the whole State or of some more limited 
portion of the community, and those laws provide for a mode of con- 
firming or contesting the charge thus imposed, in the ordinary courts 
of justice, with such notice to the person, or such proceeding in regard 
to the property as is appropriate to the nature of the case, the judg- 
ment in such proceedings cannot be said to deprive thl. owner of his 
.property without due process of law, however obnoxious it may be to 
other objections." Davidson v.  Board of Admrs. of N(szu Orleans, 96 
U. S., 97; 24 Law Ed., 616. 

No question is raised as to the power of the Legislature to provide 
for the improvement of the streets of a municipal corporation or for 
an  assessment against the abutting property benefited by such improve- 
ment; and such power, it has been held, is usually referred not to the 
right of eminent domain, but to the right of taxation. The subject is 
discussed in Bauman v. Ross, 167 U .  S., 548, 42 Law Ed., 270, in which 
Mr. Justice Gray said: "The Legislature, in the exerci13e of the right 
of taxation, has the authority to direct the whole, or such part as i t  
may prescribe, of the  expense of a public improvement, such as the 
establishing, the widening, the grading, or the repair of a street, to be 
assessed upon the owners of lands to be benefited thereby," citing David- 
son v.  New Orleans, supra; LTagar v. Reclamation Did. ,  111 U. S., 
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701; 28 Law Ed., 569; Spencer I:. Xerchar~t, 125 U. S., 345; 31 Law 
Ed., 763; Walston u. ATevin, 128 U. S., 578; 32 Law Ed., 344; Lent 7%. 

'I'illson, 140 U. S., 316; 35 Law Ed., 419; Illinois C'. R. R. Co. v. 
Decatur, 147 U. S., 190; 37 Law Ed., 132; Pazdsen a. Portland, 149 
IT. S., 30; 37 Law Ed., 637. See, also, Raleigh v. Peace, 110 N.  C., 32; 
Ililliard 1 % .  Asheville, supra; Bsheuiile v. Trust C'o., 143 N .  C., 360; 
K~nston r .  Lof f in ,  149 N. C., 255; Kinston v. Wooten, 160 N. C., 296; 
'I'arboro T .  Sfafo11, 156 N. C., 504; Durham v. Public Service Co., 182 
3. C.. 333; Ri~ls ton v.  R. R.. 183 N. C.. 14. 

It is also established that the Legislature has the power to dctermine 
by the statute irnposing the tax what property is benefited by the im- 
provements; and when i t  does so its determillation is conclusire upon 
the owners a i ~ d  the courts, and the owners have no right to be heard 
upon the question whether their lands are benefited or not, but only 
upon the validity of the assessment and its proper apportioiiment. 
Spencer v. Merchad, supra. Our own decisions are in accord with this 
principle. I n  Tarboro i. Staton, supra, X r .  Justice Iloke quotes with 
approval the following excerpt from Atlanta 2%. Hamelin, 196 Ga., 383:  
"As to whether he (the owner) was benefited or not is a question which 
should address itself to the discretion of the municipal authorities. 
Their judgn~ent upon this subject is ordinarily, except in the most ex- 
treme cases, conclusive; but, as we have before stated, it is not allowable 
that the municipal authorities, under the guise of a public improve- 
ment, should arbitrarily deprive the citizen of his estate. I f ,  therefore, 
in the le7:y of such assessments the cost of the improvement be so dis- 
proportioned to the value of the estate sought to be improved as that 
the levy of the assessment arnounts to a virtual confiscation of the lot- 
owner's property, such assessment cannot be upheld as a legal or valid 
exercise of the power to tax such improvements." And in Rimton v. 
R. R., supra, it is said: "The legislatire declaration on the subject is 
ronclusire as to necessity and benefit of the proposed improvements, 
and in applying the principle and estimating the amount as against the 
owners, individual or corporate, the court may interfere only in case 
of palpable and gross abuse." 

The plaintiffs, however, earnestly contest the validity of the first 
proviso i n  the fourth section of the act. The proviso is this: the total 
cost of the street improvement in each district or section of the town 
as determined and declared by the board of aldermen shall be final and 
conclusive, subject to impeachment only for fraud or collusion, with the 
right of appeal. 

With respect to this provision, the plaintiffs present the question 
whether the right of appeal is essential to due process of law. The 
question has frequently been considered by the courts arltl answered 



468 I N  T H E  S U P R E M E  COURT. [I86 

in the negative. I n  Reets v. .Michigan, 188 U. S., 50:3; 47 Law Ed., 
563, it was objected that a board of registration was given authority to 
exercise judicial powers without any appeal from its decision, and 
thereby to determine a legal question which no tribunsl other than a 
regularly organized court could be empowered to decide, and it was 
held that the Federal Constitution does not forbid a State from grant- 
ing to a tribunal, whether called a court or a board, the final determi- 
nation of a legal question. Due process of law, it was said, is not 
necessarily judicial process, and to due process the right of appeal is 
not essential. 

I n  Spring Valley Waterworks v. Scottler, 110 U. S., 347; 28 Law 
Ed., 173; 4 Sup. Ct. Rep., 48, where the law provided for the fixing 
of water rates by a board of supervisors after a hearing, and without 
any right of review by any court, it was stated (a t  page 354, L. Ed., 
176 Sup. Ct. Rep., 51) by Mr.  Chief J.ustice Wai te ,  giving the opinion 
of the Court : "Like every other tribunal established by the Legislature 
for such a purpose, their duties are judicial in their n,iture, and they 
are bound in morals and in law to exercise an honest judgment as to 
all matters submitted for their official determination. I t  is not to be 
presumed that they will act otherwise than according to this rule." 
See Spencer v. Xerchant ,  128 U .  S., 345; 31 L. Ed., 763; 8 Sup. Ct. 
Rep., 921. 

I n  Crane v. Hahlo,  258 U. S., 142; 66 Law Ed., 514, the remedy of a 
dissatisfied abutting owner was reduced from a general review in a 
court of general jurisdiction to questions of jurisdiction, fraud, and 
wilful misconduct. Discussing the effect of the amendment, Mr.  Justice 
Clark reached this conclusion: "The amendment of 1915, following an 
earlier amendment in 1901, gave to the plaintiff in error the right to 
have the award of the board of assessors reviewed by the board of 
review of assessments, which her intestate did not have TV hen the viaduct 
was constructed; and while the amendment of 1918 made the finding 
of the latter conclusive as to the 'amount of damages sustained,' it re- 
tained the right to review in the courts the entire finding whenever 
lack of jurisdiction, or fraud, or wilful misconduct on ihe part of the 
members of the board should be asserted. This afforded ample pro- 
tection for the fundamental rights of the plaintiff in error, and the 
taking away of the right to have examined mere claims 3f honest error 
in the conduct of the proceeding by the board did not invade any 
Federal constitutional right." 

From the act of 1921 (Private Laws, Extra Session, ch. 15) ,  in which 
the method of determining the final assessment is set out, it appears 
that every abutting owner shall be given an opportuni~y to be heard 
and, if aggrieved by the findings or assessments of the board of alder- 
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men with reference to the permanent improvements, to file his objec- 
tions thereto with the clerk and to appeal from the decision of the 
board to the Superior Court in term, with right to file pleadings and 
hare the issues tried arid determined. The finding as to benefits is 
conclusive; the finding as to the total cost of the improvement is con- 
clusive except in case of fraud or collusion. The determination of the 
total cost is only one step in the process of improvement and, however 
important, may under the authorities cited be committed to the board 
of aldermen, subject to impeachment ouly for the causes stated, espe- 
cially in view of the right to contest other questions and to have them 
finally decided on appeal. 

The sufficiency of the notice prescribed in the act is sustained by a 
number of decisions. "It is settled that if provision is made for notice 
to and hearing of each proprietor at  some stage of the proceedings upon 
the question what proportion of the tax shall be assessed upon his land, 
there is no taking of his property without due process of lam." XcMil-  
len v. Anderson, 95 U .  S., 3 7 ;  24 Law Ed., 336; Davidson v. S e w  
Orleam, supra; Hagar u. Reclamation District, s u p m ;  Spencer v. Xer- 
chant, supra; Paulsen v. Portland, supra; Kinston v. Loftin, supra; 
Kinston v. Wooten, supra; Tarboro T. Staton, supra. 

The act referred to (Private Laws, Extra Session 1921, ch. 15) went 
into effect 14 December, 1921. On 2 September, 1922, the State High- 
way Commission and the town of Sanford entered into a contract in 
which the town agreed to pay the Atlantic Bitulithic Con~pany the 
cost of constructing a portion of the State highway within the corporate 
limits of the town along Carthage Street and Hawkins Avenue, aud the 
Highway Commissiori agreed to advance or pay to and reimburse the 
town. On the same day a supplen~ental contract was rnade b r  the town 
and the Atlantic Bitulithic Company in xhich the to1511 agreed to pay 
the Stlantic Company the cost of such construction. Epon completion 
of the work the town paid the Atlantic Company for all the paving and 
other improvements done on the streets referred to, and the Highway 
Coinmission paid the town for that portion of the work for which it 
had promised reimbursement, and this amount was received by the 
town and applied as provided in section sixteen of the act. 

The plaintiffs assail this section as an unlawful device by which some 
of the owners of land abutting the State highway are assessed with 
costs paid by the Highway Commission and by which the funds of the 
commission are mongfully diverted and committed to the discretion 
of the board of aldermen. This position, we think, cannot be main- 
tained. 

When a new gorernmental instrumentality is established, such as a 
municipal corporation, it takes control of the territory and affairs over 
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11-hicli it is given authority to the exclusion of other local governmental 
instrumentalities. The fact that a l ~ i g h w ~ y  extends through the cor- 
porate limits of a town or city does not deprive the municipality of its 
(wlusive control over the streets or relieve it of the duty of improving 
and keeping them in repair. "The object of incorpor,lting a town or 
city is to invest the inhabitants of the locality with tlw government of 
a11 matters that are of special inunicipal concern, a i d  certainly the 
streets are as much of special and local co~icern as anything connected 
with a town or city can well be. I t  ought, therefore, to be presumed 
that they pass under the exclusive control of the municipality as soon 
as it comes into existence under the law." 1 Elliott on Roads and 
Streets, sec. 603; 2 Cooley on Taxation, 123 1. 

As we have heretofore indicated, the statutes prescribing the method 
of improving the streets of the town and regulating asswsments against 
property are referred to the right of taxation, and the exercise of such 
right is not judicial but entirely legislative. The legislative authority 
is vested in the Oencral Assembly (Const., Art. 11, sec. L), and counties 
and municipal corporations, as was said in ,Jones 1 . .  Coqnrs., 137 N. C., 
3 9 ,  are regarded merely as "agencies of the State for the convenience 
of local administration in certain portions of the State's territory, and 
in the exercise of ordinary governmental functions they are subject to 
almost unlimited legislative control, except when restricted by consti- 
tutional prorision"-a principle which has been consistently niain- 
tained in the decisions of this Court. Mills  v. W i l l i a m s  33 N .  C., 568; 
N a n l y  v. Raleigh,  67 N.  C., 370; McCormac  zt. Comrs., 90 N.  C., 441; 
?'ate v. Comrs.,  122 N. C., 812; Jones  v. Comrs.,  143 N. C., 60; L u f t e r -  
/ o h  v. Fayetteville,  149  N .  C., 65; Trustees  v. W e b b ,  L56 X. C., 379. 
The disposition of the fund as provided in the sixteenth section seems 
to be equitable. I f  it be objected that owners of property abutting that 
part of the street to which the contract of the Highway Commission 
relates pay their portion of the tax to maintain the State highway in 
addition to the assessment against their property, it mny be said with 
equal plausibility that the policy advocated by the plaintiffs would 
apply that portion of the State tax paid by nonabutting owners in 
exoneration pro f a n f o  of the abutting property. I f  all contribute to the 
State tax, why should not the fund reimbursing the town be applied for 
the benefit of all? We find nothing in the Const i tut io~~ which forbids 
the Legislature to say for what purposes the money paid the town by 
the Highway Conimission shall be disbursed. 

What has been said applies also to the plaintiffs' contention as to the 
storm sewer, for, as suggested heretofore, the finding by the board that 
a particular district is benefited is not subject to review in the absence 
of prow abme of the pririlege. The questions discussed in this connec- 



N. C.] FALL T E R M ,  1923. 461 

tion are addressed to the legislative discretion and are disposed of h\ 
the prorisions of sectioii fifteen. 

111 our opii~ioii the statutes i n  question do not offei~d agaii~st  tlic State 
Constitution or the due process clause of the Federal Constitutiotl. 011 

the other hand they aflord the plaintiffs adequate uicm~s for litigating 
the inatters ill controversy before the board of aldermen, and if desired, 
by appeal from their decision to the Superior Court. W(> therefore 
hold that tlie statutory requirenleiits should be obserred and the irijui~c- 
tion dissolved. H i s  Honor's judgment contiuuing the i i i j unc t io~~  to  the 
final hearing is accordingly reversed. Let this be certified to the mtl 
that further proceedings be had according to law. 

Rrrersed. 

\VILI,IABI P. RAGAS ET AIS. T. MARTHA E:. IIAQAIL' ET A I . ~  

(Filed 14 November, 1923.) 

Courts-Allowance-.attorney and Cl ien tAt to~meg ' s  Fees--I'artition- 
Dower. 

In proceedings to gartition lands held in common among the heirs at 
law of the deceased, including the question of dower and the claim of 
widow to he allowed a certain fee-simple interest by contrnct, the court 
is without authority to allow attorneys' fees as a part of the costs, 
there being no statutory provision to that effect ( C .  S., see. 1244). The 
case differentiated from those whereill the enlldogment of counsel was 
found necessary to protect the rights of infants representrd by gunrdimi 
in litigation, and other analogous cases. 

APPEAL by plaintiffs from l l a d i n g ,  J., at April Tcrni, 1923, of 
OCILFORD. 

Civil action. The  material facts for thc decisio~i of this case are  set 
forth in  the case on appeal and are  as follows: 

"This action was comine~lced by surnniolls issued by the clerk of the 
Superior Court of Guilford County, Nortli Carolina, hearing date of 
3 June,  1921, n d  returnable 011 13 Junf~ ,  thereafter, and was brought 
for the partition between the plaintifis and defaldants, other t h a ~ ~  
Martha E. Ragall, as tcnants in cornmoll of betwee~l 700 and 800 acres 
of land. The  said Martha E. Ragan is the widow of Amos Ragall. 
under whom the parties hereto claim the lands sought to br  divided, 
and as such was eutitled to  dower. 

"Some years prior to the institution of this proceeding Amos Raga11 
died intestate while a resident of Guilford County, and a t  the time of 
his death was seized of numerous tracts of land, aggregating betmeell 
700 and 800 acres, which upon his death descended to and vested in 
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W. P. Ragan and the parties hereto; that thereafter W. P. Ragan died 
intestate in the county of Guilford, leaving the three plaintiffs as his 
children and only heirs at  law, and as such were entided to an undi- 
vided one-tenth interest in the lands described in the vomplaint. The 
defendants answered, claiming that by an agreement between the de- 
fendants to this action and the said W. P. Ragan, father of the plain- 
tiffs, that the defendant Martha E .  Ragan, widow, was entitled to dower 
in all of said lands, and in addition thereto was entitled in fee to an 
undivided one-tenth part thereof. I n  consequence of the issues of fact 
raised by the answer, the case mas transferred to the Civil Issue Docket 
of the Guilford Superior Court and came on for herring before his 
Honor, James L. Webb, judge presiding, when a consent order was 
made, judging that the defendant Martha E .  Ragan was entitled to 
dower in said land, and that the petitioners were entitled to a one-tenth 
interest in said lands in value, including improvements, etc., and with- 
out deducting from the value of said lands the dower interest of the 
defendant Martha E. Ragan, and remanding the case to be proceeded 
before the clerk of the court; that the assignment of dower to the said 
Martha E. Ragan was at  the instance and request of the defendants, 
whose shares were affected thereby; that the clerk of the Superior Court 
of Guilford County appointed commissioners to divide said lands, who 
in turn, by an arrangement between the attorneys for plaintiffs and 
defendants, secured Junius A. Johnson as surveyor. Quite a long time 
was required in making said partition, for that all of some eleven or 
more tracts of land had to be surveyed, platted, etc., and boundaries 
and acreage had to be fixed. The commissioners did thereafter make a 
report, but the surveyor did not comply in one or tw3 small matters 
with the instructions of the commissioners, and as a result the defend- 
ants filed exceptions, whereby the number of acres set apart to the 
plaintiffs were reduced some three acres; that after thit, correction had 
been made to comply with the direction of the commissioners, the de- 
fendants filed other and additional exceptions which wcbre heard before 
the clerk on affidavits and oral argument, and from the action of the 
clerk confirming the report of the commissioners the defendants ap- 
pealed to the judge; that these exceptions so filed by the defendant were 
heard by his Honor, Judge W. F. Harding, then holding the Superior 
Court of Guilford County, who approved and confirmed the judgment 
of the clerk in confirming the action of the commissioners; that the 
case was again remanded to the clerk, who entered judgment and taxed 
the costs to be paid, one-tenth by the plaintiffs and nine-tenths by the 
defendants, including the surveyor's bill for $243 ant3 an allowance 
of $1,250 to J .  Allen Austin and King, Sapp & King, attorneys for the 
petitioners, who instituted and conducted this procecbding from the 



N. C.] FALL TERM, 1923. 463 

beginning, for their services as such attorneys. The  defendants again 
filed exceptions before the clerk to the allowance by the clerk of the 
surveyor's bill, amounting to $243, and also to the allowance to the 
attorneys above named a s  a par t  of the costs of the action, and from 
the action of the clerk in  making this allowance to the  attorneys, and 
a n  order for the payment ~f the sheriff's bill, the defendants again 
appealed, arid the matter came on for hearing before his Honor, W. F. 
Harding,  a t  the April Term, 1923, of the Guilford Superior Court, 
when Judge Harding made findings of fact aud his  conclusions of lam 
thereon, allowing the surveyor's bill, but, feeling that  he had no power 
to make an  allowance for the attornevs above named for their services. 
overruled the clerk, who had allowe; their bill, and taxed same as $ 
part of the costs." 

The only exception and assignment of error by plaintiffs is to the 
ruling of the court below as follows: "The court being of the opinion 
that the item of $1,250 attorneys' fees is  no part  of the cost to be taxed, 
sustains the appeal in that  respect and adjudges that  the attorneys' 
fces shall not be taxed in the bill of cost for tlie reason that  the court 
has no legal power to tax  it. I f  i t  did have the legal power it would 
do SO." 

J .  Allen Austin and King, Sapp d King for plaintifs. 
R. ('. Strudwick and C .  C .  Rarnkart for defendants. 

C'LARKSON, J. 111 the case of Bridges 2 % .  Pleasants, 39 N .  C., 26, cited 
and approved a t  this term by Hoke, J . ,  i11 TT'eauer v. Kirby, ante, 
387, the facts a re  that  a good man, Stephen Justice, made his mill 
and, after making certaiii bequests, directed, "After my will is com- 
plied n i th ,  after the abore directions, it is my will that  $1,000, if 
there he so much remaining, be applied to foreign missions and to the 
poor saints; this  to  be disposed of and applied as my  executor may 
think the proper objects, according to the scriptures," etc. The plain- 
tiffs filed a bill in equity, under the  old practice, against the defend- 
ant executor, claiming that  they were the testator's next of kin, and 
that tlie sum belonged to them as not being effectually given away. 
Hon. George E. Badger, the brilliant lawyer and statesman of his day, 
represented the plaintiffs. H e  argued tha t  the cy-pres doctrine did 
not prevail i n  this State, as in England, and his clients, the next of 
kin, were entitled to the fund ;  that  the gift to "foreign missions" and 
to the "poor saints" were too indefinite, and therefore void. Hon. John 
Manning, of blessed memory to his law students and all who knew him, 
in speaking of the cy-pres doctrine to his students, said that  Mr. Badger 
argued to this Court that  if they should decide against his clients and 
that  the cy-pres doctrine did prevail i n  North Carolina, that  he thought 
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tlie fund should go to the lawyers, that they were the. "poor saints." 
'I'hr Court, by Ruflin, C'. J., held that the directions were too indefinite 
and void. Mr. Badger's clients obtained a decree for $1,000-the "poor 
saints" got nothing. 

111 the illstant case, the court below Ifas of the opiiiioii that the 
$1,250 attori~eys' fees is no part of the cost to be taxed, and that the 
court had 110 legal power to tax it. I f  it did have the power it would 
do so. We are of the opinion that the court below committed no error 
i l l  11ot allowing the attorneys' fees. 

The case of ITL re Stone, 176 X. C., 337, we do not think is applicable 
to this one. 111 that case the facts are "that Mrs. Stone, as adminis- 
tratrix, recovered $10,000 for the i~egligent killing of her husband. A 
controversy arose between her and her only child as to the division of 
this fund. I n  that action E. P. Stone, uncle of Thomcrs S. Stone, the 
i i ~ f a ~ ~ t ,  was appointed uext friend by the court to protect the interests 
of tli(~ infaut. 111 order to do so, he employed counsel to appear in the 
cause, which they successfully prosecuted to this Court, and thence 
followed it to the Supreme Court of the United States. Under the 
final judgnlent they recovered for the infant $6,500." Ijrown, J., in 
that case said: "The prochein ami, or next friend, is a3pointed by the 
court to protect the infant's rights. I t  is essential that he have the 
itssistanre of counsel learned in the law. The infant has no power to 
contract us to fees, and in most cases is too young to understand such 
ii~atters. Referring to the duty of the court in respect to infants, in 
Il'afe I ! .  Jlotf, 96 N. C., 23, Judge Merrimon says: 'The infant is in all 
i n ~ p o r t t i ~ ~ t  sei~se under the protection of the court; it careful of his 
rights, and will in a proper case interfere in his behalf and take, and 
direct to be takeu, all proper steps in the course of thcb action for the 
protectio~i of his ~ i g h t s  and interwts.' I t  would be very singular that 
tlie courts should assume the duty of seeing that all steps are taken to 
protect the infant's rights and yet deny to themselve.3 the power to 
~oinpel the payment of the necessary expenses out of the infant's estate 
recovered in the cause. While the i~ext friend has the power to employ 
counsel to prosecute the action, and it is his duty to d >  so, he cannot 
111akc a binding contract for compensation. Ilonck v. Bridwell, 28 Mo. 
.\pp., 644. The rourt may fix the attorney's compe~~sation without 
regard to 1 1 1 1 ~  contract. 14 Ency. P. and P., 1037, and cases cited; 
Cole v. Sz~perior Court, 63 Cal., 87." 

We do not think the cases cited in plaintiffs' brief-Fortune v. FIunt, 
152 hT. C., 715, and Hinnant a. Wilder, 122 N. C., 149--are applicable 
to the facts in this case. Nor do we think that section 1244 of Con- 
solidated Statutes and subsection 7 thereof applicable, which are as 
follows : "1244. Costs nllouwi eith er parfy or apportioned in discretion 
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of court. Costs in the following matters shall be taxed against either 
party, or apportioned among the parties, in the discretion of the court." 
"Subsection 7. All costs and expenses incurred in special proceedings 
for the division or sale of either real estate or personal property under 
the chapter entitled Partition.') "Costs" or "All costs and expenses" 
does not include attorneys' fees. Attorneys must make contracts with 
their clients for their fees. The courts cannot do for them what they 
have not done for themselves. I n  the Stone case, supra, the infant could 
not contract, and the court made the allowance. 

I n  Bank v. Land Co., 128 N. C., 194, there was a provision in a note 
"with all costs of collection including 10 per cent attorneys7 fees in case 
suit is necessary for collection." This was held contrary to public policy 
and void. Wil l iam v. Rich, 117 N. C., 235; Brisco zl. Xorris, 112 
N. C., 677; Tinsley v. Hoskins, 111 N. C., 340. A stipulation in a deed 
of trust for attorneys' fee was also held invalid. Turner v. Boger, 126 
N. C., 302. "Attorneys' fees are not recoverable by successful litigants 
in this State, as such are not regarded as a part of the court costs." 
Hidgett v. Vann, 158 N. C., 128; Dolan v. Trust Co., 139 N. C., 214. 

I n  Knights of Honor v. Selby, 153 N. C., 207, Manning, J., says: 
"We do not think there was any error, however, in the ruling of his 
Honor, disallowing an attorney's fee to the plaintiff to be paid out of 
the fund, and ultimately to be taxed against the unsuccessful defendant. 
We do not think such practice has obtained in this State. I n  Gay v. 
Davis, 107 N. C., 269, this Court said: 'There is no statutory provision 
in this State that has been brought to our attention, or within our 
knowledge, that prescribes or authorizes an allowance of compensation 
directly to the counsel of commissioners charged with a particular duty 
by an order of the court, or otherwise, or to counsel of trustees, what- 
ever may be the nature of the trusts wherewith they may be charged. 
Nor is there any general rule of practice prevailing in courts that per- 
mits such allowance to be made. I n  the absence of statutory provision, 
the courts, in the exercise of chancery powers, make allowances to com- 
missioners and trustees in appropriate cases, and such allowances are 
sometimes enlarged so as to embrace reasonable compensation to counsel 
of such commissioners or trustees, in cases where counsel is necessary 
to a proper discharge of their duties; but in such cases the courts are 
careful to see that the services were necessary, that the charges are 
reasonable and are charged against the proper parties."' Byrd v. 
Casualty Co., 184 N. C., 226; Roe v. J o u r i g a n ,  181 N. C., 183; Shute 
v. Shute, 180 N. C., 389. 

We find the law against the contention of the plaintiffs. The court 
below so held, and we can see no error. 

Judgment affirmed. 
30-186 
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ATLANTIC COAST LINE RAILROAD COMPANY v. TOM'S OF 
SAR'E"ORD ET AL. 

(Filed 14 November, 1923.) 

Appeal and Erro-Record-Facts-Injunction. 
SemOle, the question of whether the plaintiff railroad company was 

discriminated against in an assessment made against itc property by the 
board of aldermen of the town of Sanford is apparently adversely deter- 
mined against it in Gunter's case, a n f c ,  462; but the final determination 
of this appeal is postponed until the pertinent facts therein are made to 
appear of record: and the order restraining the assessmerit is rerersed. 

APPEAL by defendants from Horton, J., a t  chambers, LEE County, 
14 June ,  1923, continuing a restraining order to the final hearing. 

T .  W .  Davis, Rose & Rose, and Ilo?yle & Hoyle for pr'aintif 
R'illiarns d2 Williams for defendants. 

 ADA^ J. With  one or two exceptions, the questions presented in 
this appeal a re  governed by the decision in G m t e r  V .  T m n  of Sanford 
et al., ante, 452. 

Section 12 of chapter 15, Pr iva te  Laws, Extra  S e s ~ i o n  1921, is as 
follows : 

"That said board of aldermen is hereby authorized and empowered 
to assess upon street railways and others using the s txe t s  of the said 
town for the purpose of maintaining tracks thereupon, in any district 
or  section created or laid out hereunder, the total cost of paving between 
the rails and for a space of eighteen inches on each side thereof, and, 
in addition thereto, two-thirds of the costs of such improvements made 
over and across railroad and street crossings in  such district to be 
assessed and collected as herein provided for assessml?nts upon such 
abutting property, and the railroad tracks and rights of way occupied 
by tracks lying adjacent to, or abutting on or along the streets of the 
town of Sanford, or section of streets, in any district created or laid 
out under this act, for street-improvement work, shall be considered 
abutting property, and shall be subject to the lien of special assessments 
as provided for i n  this act, to the same extent and in the same manner 
as such assessment may be levied against abutting property on or along 
the opposite side of such street or streets." 

The plaintiff contends that a large proportion of its property is 
neither adjacent to nor abutting on or along the streets of Sanford, so 
as to be subject to assessment under this or any other section of the 
town charter, and, moreover, tha t  the provisions of thiri section are an 
unlawful discrimination against the plaintiff. Vpon these contentions, 



N. C.] F A L L  TERM, 1923. 467 

as the pleadings now appear, there is allegation by the plaintiff and 
denial by the defendants, without a full disclosure of the  facts pertinent 
to the issue joilled. The  assessment rolls, it  is true, refer to the plaintiff 
as the owner of abutting property; and while we are not prepared to 
hold or even to suggest or intimate that  section 1 2  is in anywise dis- 
criminatory, as  contended by the plaintiff, or  that  the plaintiff's prop- 
erty is riot subject to assessment, as insisted by the  defendants, we deem 
it adrisable to postpone the final determination of these questions until 
all the pertinent facts a re  made to appear in the manner authorized by 
the acts under which the defendants were proceediiig when the restrain- 
ing order was issued. 

The judgment of his Honor, continuing the injunction to the final 
hearing, is reversed, and this will be certified, to  the  end that  further 
proceeding be had in  accordance with law. 

Reversed. 

STATE r .  R. J. BURGESS. 

(Filed 14 November, 1923.) 

1. Intoxicating Liquor - Spirituous Liquor - Manufacture - Statutes-- 
Criminal Law-Actions-Joinder-Evidence. 

As to the exception to consolidating the separate indictments against 
the two defendants for the unlawful mauufacture of intoxicating liquors, 
quere? And held,  that the insufficiency of the evidence to convict one of 
them renders the consideration of the exception unnecessary. 

2. Same. 
Held, the circumstantial evidence in this case was sufficient to  convict 

one of the defendants for the unlawful manufacture of intoxicating 
liquor, but the only evidence as to the other, being that a few minor 
implements were found in the room which he was occupying as a boarder 
with the sons of the first defendant, and also a met place upon the floor 
of the room, were insufficient to sustain a conviction of the other tlefend- 
ant. C. S., sec. 4453. 

CLARKSON, J., concurring. CLARK, C. J., concurs in concurring opinion. 

APPEAL by defendant from Stack, J., at  April Term, 1023, of ANSOK. 
Criminal prosecution, tried upon an indictment charging the defend- 

ant  with manufacturing spirituous liquors in  violation of C. s., 4453. 
From a conviction of attempting to manufacture liquor he  appeals, 

assigning errors. 

Attorney-General Harming and Assistant Attorney-General Nash for 
fhe State. 

A. A. Tarlton and McLendon & Covinaton for defendant. 
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STACY, J. The defendant, R. J. Burgess, while working for a short 
time on the new school building in Wadesboro, was a boarder at the house 
of one Tobe Honeycutt. Honeycutt and Burgess were indicted, in sepa- 
rate bills, charged with the unlawful manufacture of spirituous liquors. 
Over objection, the two cases were consolidated and tried together. We 
make no present ruling as to the legality or correctness of this consolida- 
tion. S. v. Stephem, 170 N. C., 745. I t  is unnecessary to do so. The 
case turns on a demurrer to the evidence. 

There was evidence tending to show the guilt of Honeycutt, but we 
think the conviction of Burgess for an attempt to manufacture liquor 
must be reversed, under authority of S. 2.. rlddor, 183 IT. C., 687. 

A few days before Christmas, 1922, two deputy sheriffs of Anson 
County searched the premises of Honeycutt for evidence of violation of 
the prohibition law. They found a barrel near the house with some beer 
in it, a galvanized box under the house with some mud on i t ;  also three 
onegallon jugs and a wet sack with the odor of whiskey about them, 
while a copper still was found in the barn, a short distance away. 

The only evidence tending to inculpate Burgess was an oil stove and 
a copper pipe found in his room and a wet place on the floor of the 
room occupied by him. But it also appeared that thii~ room was used 
by Honeycutt's two sons when they were at home, and that they caused 
the wet spot on the floor. Burgess was not there at  the time of the 
search. 

This evidence, we think, was insufficient to warrant rt verdict against 
the defendant, R. J. Burgess, for attempting to marufacture liquor. 
His demurrer to the evidence, or motion for judgment as of nonsuit, 
under C. S., 4643, should have been allowed. 

Reversed. 

CLARKSON, J., concurring: I concur in the opinicn solely on the 
ground that there was no sufficient evidence to go to the jury on all the 
facts in the case. S. v. Addor, 183 N. C., 687, cited in the opinion, is 
not applicable to the law as it is now written. 

The Legislature of North Carolina passed "An act tc make the State 
law conform to the National law in relation to intoxicating liquors."' 
Chapter 1, Public Laws 1923. The sentiment of the people of the State 
was so overwhelnling in favor of this act that in the Senate, out of fifty 
members, there were only two votes cast against it. 

The people of North Carolina, at an election held on 26 May, 1908, 
voted against "the manufacture and sale of intoxicating liquors." (Sct  
ratified 31 January, 1908.) The majority was 44,196. The old law had 
many '(leaks" in it, and, to meet facts in  cases like the Addor case, supra, 
section 4 of the act of 1923, supra, was passed. This se:tion reads: "It 
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shall be unlawful to advertise, manufacture, sell, or possess for sale any 
utensil, contrivance, machine, preparation, compound, tablet, substance, 
formula, direction, or receipt, advertised, designed, or intended for use 
in the unlawful manufacture of intoxicating liquor. I t  shall be unlaw- 
ful to have or possess any liquor or property designed for the manu- 
facture of liquor intended for use in violating this act, or which has 
been so used, and no property rights shall exist in any such liquor or 
property." 

The facts i11 the dddor case, supra, under the present law, would 
make one guilty of a breach of the above section. 

CLARK, C. J., concurs in concurring opinion. 

J. C'. HAI,I, r. TOMLINSON CHAIR COMPANY. 

(Filed 14 Kovember, 1923.) 

1. Courts-Discretion-Iss~Negligen~Asmmption of Risks. 
The fact that the defense of contributory negligence and assumption 

of risks was submitted by the trial judge under one issue is not alone 
erroneous, but a matter within his discretion. 

2. SegligenceContributory Negligent-Assumption of Risks-Burden 
of Proof-Evidence. 

The burden of proof is on the defendant relying upon its plea of con- 
tributory negligence and assumption of risks as a defense, and he may 
not complain on appeal for his failure to establish it by the verdict of the 
jury on its evidence, on a trial otherwise free from error. 

APPEAL by defendant from Stack, J., at May Term, 1923, of DAVID- 
sox. 

Civil action, tried upon the following issues: 
"1. Was the plaintiff injured by the negligence of the defendant 

company, as alleged in the complaint ? Answer : 'Yes.' 
"2. Did the plaintiff, by his own negligence, contribute to his injury, 

as alleged in the answer ? Answer : 'KO.' 
"3. What damages, if any, is the plaintiff entitled to recorer of 

defendant 2 Answer : '$1,000.' " 
Judgment on the verdict in favor of plaintiff. Defendant appealed, 

assigning errors. 

Raper & Raper for plaintiff. 
Walser Le. Walser and 2. I .  Walser for defendant. 

STA(TY, J. Plaintiff was injured while working at a shaper machine, 
vhich, it is alleged, was "old, out of date and not safe and suitable for 
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t h e  work being done." Defense is  interposed chiefly upon the  ground 
tha t  t h e  machine  w a s  very s imple;  t h a t  the  danger, such a s  i t  was, was  
open a n d  obvious, a n d  t h a t  t h e  plaintiff assumed t h e  ri,3k of h i s  in jury .  
There  was also a plea of contr ibutory negligence. I n  fact,  t h e  pleas of 
assumption of r isk and  contr ibutory negligence were both submitt$d 
under  t h e  second issue; and  this, under  au thor i ty  of H ' c k s  v.  Mfg.  Co., 
138 N. C., p. 333, i s  a mat te r  which mus t  be left largely to  t h e  legal dis- 
cretion of t h e  presiding judge. 

T h e r e  was ample e\:idence tending t o  show negligent. on t h e  par t  of 
t h e  defendant ;  and  neither t h e  allegation of assumption of r isk nor t h a t  
of contr ibutory uegligence was established on t h e  hearing. T h e  burden 
of proof rests wi th  t h e  defendant  on both of these defe lses. Dorsctt  21. 

X f g .  Co., 1 3 1  N. C., p. 261;  Fleming v. R. R., 160 N. C!., 196. 
T h e  record presents no reversible error ,  and  hence t h e  judgment below 

will be upheld. 
S o  error. 

11. J. DUFFY v. CITY OF GREENSBORO. 

(Filed 21 November, 1923.) 

1. Constitutional Law-School Dis tr ic teLocal  Laws-Statutes. 
In  conformity with the Municipal Finance Act, a city voted for the 

issuance of bonds, in a certain amount, for purchasing land and erecting 
buildings for public-school purposes, and issued half thereof and con- 
tracted for the use of the full balance of tlie bonds: H t l d ,  a later public- 
local act that  enlarged the city limits and recognized therein the inde- 
pendent esistence of a public-school district within the former limits is 
not contrary to the provisions of our recent amendmen: to our Constitu- 
tion, Art. 11, sec. 29. as  an attempt to establish a sch3ol district, or to 
change the limits of those already established. 

Where a city has created debts in view of a bond issue for its public 
schools, within its corporate limits, under the provisions of the Municipal 
Finance Act, and thereafter by a local public statute the limits of the 
city are  enlarged, but recognizing the independent scho31 district, within 
tlie old limits, arid having previously issued part of the bonds, proceed to 
issue more of them to meet the obligations already incurred before the 
enactment of the local statute, their proposed action is not contrary to 
the provisions of our Constitution, Art. VII, see. 0, as 1he authority pre- 
viously conferred imports a liability to tasat ion;  and the further issu- 
ance of the bonds may not be enjoined a t  the suit of 1 tnspayer. 

APPEAL b y  plaintiff f r o m  Shaw, J., 1 2  October, 1923. F r o m  GTIL- 
FORD. 

Civi l  action, t o  enjoin t h e  c i ty  of Greensboro from issuing cer tain 
school bonds. 
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From an  order and judgment denying the relief sought, plaintiff 
appeals, assigning errors. 

Shuping, Hobbs  iP. Dacis  for plaintiff .  
B. L. Fentress  and Cooke & Wyllie for d ~ f e n d a n f .  

STACY, J. The facts upon which the validity or invalidity of the 
bonds in question must be determined are as follows: 

1.  I n  the year 1920 the city of Greensboro duly enacted an  ordinance, 
under the Municipal Finance Act, authorizing the issuance and sale of 
its bonds in the anlount of $1,000,000; the l)rocerds derived therefrom 
to be expended in purchasing sites and erectiiig school buildings thereon 
for use in  corinection with the city's public-school system. Said ordi- 
nance was ratified a t  an  election held 18 January,  1921, by the vote of 
a majority of the qualified electors resident within the then city limits 
of the city of Greensboro. 

2. Contracts for the erection of said school buildings and the pur- 
chase of sites therefor were made and entered into, as one entire pro- 
gram, in a sun1 equal to the full amount of the $1,000,000 bond issue. 
One-half of the total authorized amount of these bonds has already been 
issued and sold, and the proceeds derived therefrom applied to the pur- 
poses aforesaid; and the city counril is now attempting to issue and sell 
the remaining $500,000 of said bonds. The  remainder of this issue is 
the subject-matter of the present litigation. 

3. Subsequent to the autliorization of said bonds, as aforesaid, the 
General ,Zssembly of North Carolina, a t  its regular session, 1923, passed 
an act entitled "An act to incorporatc the city of Greensboro, to define 
its corporate limits, to repeal the present charter of the present city of 
Greensboro, except as provided herein, to provide for the  control and 
support of the present Greensboro School District, and for other pur- 
poses." This  act extended and chaiiged thc corporate limits of the city 
of Greensboro and added a large amourit of ('new territory" to the "old 
limits." Said act also provides, among other things, "that the territory 
embraced in the old citv limits is and shall continue to be and remain 
an independent scliool district under tlic riame of the 'Greer~sboro School 
District,'" etc.; and, further, that "all obligations of said Greensboro 
School District . . . sliall be a i d  remain the indebtedness of said 
district, and the iiew territory . . . shall not be liable for any part  
of the same, and no tax sliall ever be levied or collected in said new terri- 
tory on account of the same." 

4. The  use of all the school buildings and school sites aforementioned, 
and which are wholly within the "old limits" of the city of Greensboro, 
is limited and restricted by the act of 1923 to those inhabitants of the 
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T h e  obligations in question have beeu incurred, the sites purchased 
and buildings erected thereon, which are wholly within the "old limits" 
of the city of Greensboro, and they are now being used by the inhabi- 
tants of the old limits exclusively. T h e  city is  under obligation to pro- 
vide funds to meet these debts. It can only proceed as authorized by its 
charter. This, we understand, i t  proposes to do. W e  have found no 
constitutional inhibition against such procedure. Hammond v. McRae,  
182 N. C., 754. The  levying of the proposed tax  to provide for the pay- 
ment of the bonds in question is not forbidden by Article VII ,  section 9, 
of the Constitution. I t  is simply a levy upon all taxable property 
within the "Greensboro School District" to  pay the debts of that  dis- 
trict, already incurred. An obligation of this kind imports a liability 
to taxation, and in  the instant case i t  means that  payment can be 
coerced, and that  all the taxable values within the old city limits may 
be made available on the claim. Comrs. v. State Treasurer, 174 N .  C., 
p. 145. 

Upon the record, the  judgment entered below must be upheld. 
Affirmed. 

STATE v. HOMER KEE AND GUS MATTHEWS. 

(Piled 21 November, 1923.) 

1. Evidence-Map~Illustration~Witn8~~e5-Attorney and Client- 
Uriminal Law-Robbery. 

A witness may illustrate his testimony as to objects and their relative 
position material to the inquiry, by a map made by another than himself, 
when he testifies to the accuracy of the map in relation to his evidence, 
and directly of matters within his own lrnowledge, and the map is con- 
fined to this purpose and excluded as substantive evidence; and an attor- 
ney under a like restriction may jn like manner illustrate his argument 
by drawing a diagram on the floor before the jury. 

2. Evidence-Indictment-Witn~~se5-Endorsements--Criminal Law. 
Where two bills of indictment have been drann for the same offense 

a t  different terms, and one of them has been ignored by the grand jury, 
but the other returned "a true bill," it  was competent for the State to 
show by endorsrment on the indictment being tried that the names of 
additional witnesses appeared thereon. 

APPEAL by defendant from Finley, J., a t  April  Term, 1923, of GUIL- 
FORD. 

Criminal action. T h e  first count i n  the indictment charged the de- 
fendants with the larceny of money, the property of the Bank of Sum- 
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merfield, and the second count with receiving the mon2y lmowing it to 
have been stolen. There was a general verdict of guilty, and from the 
judgment the defendant Matthews appealed. 

Attorney-General Manning and Assistant Attorney-General S a s h  for 
the State. 

Bennett & Porter and E. Garland Brown for the appellant. 

A ~ ~ ~ a l ~ ,  J. About eleven o'clock in the forenoon of 29 May, 1922, a 
young man who was unknown to the occupants entered the business 
apartment of the Bank of Summerfield, holding in his hand a "blue 
steel pistol with a six-inch barrel of .38 caliber." Afttr  trying in vain 
to lock the cashier and a director in the vault he retired from the bank 
with bills amounting to sixteen hundred and fourtt:en dollars. I n  
Kovember or December he was imprisoned in the jail of Rockingham 
County and was there identified as the defendant Kee. 

Both defendants lived in High Point within a hundred yards of each 
other and were not unacquainted. About two hours bcfore the larceny 
occurred they were seen together near Summerfield in an Oldsmobile 
owned by Matthews. They were then on the Hillsboro road, which at a 
short distance from the village intersects with the road from Greens- 
boro. After overtaking or meeting two witnesses by .Ivhom they were 
identified, the defendants separated. One got out of the car and went 
towards Summerfield; the other turned the car around but finally 
arrived at  the same destination by another route. Cpon his a r r i ~ a l  
there Kee tarried a short while near a warehouse and afterwards went 
to a lumber pile from which he had an unobstructed view of the bank. 
When he entered the building he went from this piles of lumber and 
passed by it in making his escape after the larceny mas committed. 
There were several circumstances tending to show that he and Matthews 
were acting in concert and that the raid on the bank '?as the result of 
their criminal conspiracy. There was evidence to the contrary, but the 
exceptions do not require its recital. 

The conduct of the defendants in approaching the  illag age and their 
whereabouts after arriving there were momentous to the prosecution, 
and, for the purpose of showing the relative situation or several objects, 
resort was had to maps or diagrams which were used to illustrate the 
testimony of certain witnesses. I t  is argucxd by the appellant that the 
opposing attorneys prepared a diagram which was used by a witness 
during his examination, and that it should hare been prepared by the 
witness himself. But the witness said that he knew where the various 
objects were situated and that "the map is a pretty fail representation" 
of them. Moreover, his Honor carefully restricted the testimony to the 
situation of objects of which the witness had personal knowledge, and 
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empllasized the ruling that  the diagram was not substantive evidence 
but used only for the purpose of illustration. I n  the admission of this 
evidence there was no error. S. v. T1'Aiteacre, 98 N .  C., 753; Dobson v. 
Il'hisrnhant, 101 X. C., 646; Burlcel l  c. Snerd, 104 K. C., 118; Riddle 
1 > .  Gevn.anfon, 117 N .  C., 388; dndrews  c. Jones ,  122 N. C., 666; 
8. v .  E1ar1-ison, 14.5 IT. C., 408. I11 8. 7 ' .  Rogers, 168 A*. C., 114, the wit- 
ness testified that  the map used was "approsimately correct," aud tlie 
court said, "It could hardly have been otherwise, being made at thc time 
and merely to illustrate his evidence. This did not render tlie map in- 
competeut as a par t  of his testimony, for the defendant doubtless made 
the nlost of it by arguing tha t  therefore his whole testimony was only 
approsilllately correct." 

During his argument one of the attorneys for the prosecution drew a 
diagram 011 the floor. The  court permitted its use only for the purpose 
of illustrating the  State's conteiitions as to the locatioii of the premises, 
and in doing so respected the principle maintained in the aecisions 
which have just been cited. H i s  Honor held expressly that  the diagram 
was not evidence. The  objection to tliis testimony is  therefore without 
merit. 

There is one other exception. A l t  different terms two bills of indict- 
ment, charging the defendant Matthews nit11 the offense of which he 
was convicted, were sent to the grand jury. The first was ignored; the 
second was returned "a true bill." On the cross-examination of a wit- 
uess for the State the defendant p r o d  the return of the first bill and 
the discharge of the defendant. The  State oil the redirect examination 
was allowed to shon-, not what took place in the grand jury room or 
what any member of the grand jury said, but merely tha t  oil the second 
bill were endorsed tlie names of additioilal witnesses. W e  see no suffi- 
cieut cause for holding that  this evidence Tras incompetent. 

The  record is free from rewrsihle error. Let this be certified. 
Xo  error. 

HILL a BROOKS r .  LOUISTIT,T,E ANI) N,ISHYIT,LE RAIT~ROAD cow 
PANS,  SOUTHERN RhIT,TTTAT COMPANY, SEABOARD AIR TJNE 
RAIT,TTAY CONPAST,  SORFOT,II SOUTHERN RAILROAD COJI- 
PANT. 

(Filed 21 Soremher. lB'23.) 

1. Evidence-IVitnesses-Opi~~ion-Facts at Issue--Questions for bury. 
The opinion of a nonespert witness is: generally restricted to proof of 

facts within his prrsorial linowledge: and tliis does not permit him to 
express his opinion concerning matters vliicli the jury ale required to 
decide. 
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An expert witness may only testify his opinion, within the confines of 
his professional experience, upon a supposititious statement of facts if 
found by the jury to exist upon the evidence, and where common carriers 
are sued for damages caused by their alleged negligence to a shipment 
of a carload of mules, while in transitu, he may not lestify that, from 
their condition after the arrival of the shipment, as he then saw them, 
the damages were caused by exposure to the weather, or that the mules 
which had penumonia had been so exposed, these questions being of facts 
in issue for the jury to decide, and incompetent as expsrt opinion. 

APPEAL by defendant S. A. L. Railway Co., from Harding, J., at 
March Term, 1923, of UP~ION. 

Civil action. There was allegation with evidence that the Louisville 
and Nashville Railroad Company received a carload of horses and mules 
to be transported over the lines of the defendants from East St. Louis, 
Ill., to Oakboro, N. C., and there to be delivered to the plaintiffs; that 
the animals were in good condition when shipped and bruised and dis- 
eased when delivered; and that their damaged conditio? was caused by 
the negligence of the defendants. 

The defendants excepted to the introduction of the testimony herein 
stated. 

By Dr. Spencer : 
"Q. State whether or not you have an opinion satisfactory to your- 

self, Doctor, as to whether or not the condition of these animals as you 
saw it was due to the exposure to the weather, the inclemency of the 
weather? A. Yes, sir. 

"Q. What is your opinion? A. I think those that developed pneu- 
monia had been exposed. Possibly others had, too." 

By J. D. Love: 
"Q. State whether or not in your opinion the condition which you 

saw these animals in was caused by the treatment-state in what respect 
you think their condition was caused by the treatment they received? 
,4. By their laying over." 

By C. T.  Brooks: 
('Q. What did the appearance of these horses indica:e was the cause 

of their condition? A. Bad treatment. 
"Q. I n  what respect? A. I t  seemed to me they had been in an awful 

bad, nasty place and were awful gaunt, and had no great thing in the 
way of food and water." 

The jury found that the alleged injuries were caused by the negli- 
gence of all the defendants except the Seaboard, and assessed the plain- 
tiffs' damages at $1,650. The defendants, except the Seaboard, appealed. 
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Parker & C'raig for the plaintiffs. 
T'unn c f  ,Ililliken and J o h n  X .  Robinson, for the defendanfs .  

ADAAIS, J. I n  the lax; of evidence no principle is more fainiliar thau  
that which ordinarily excludes the opinion of a nonexpert witness. 
Oiie who is called td testify is generally restricted to proof of facts 
within his p r s o n a l  knowledge, a i d  is not permitted to express his 
opinion coiicerning matters which the jury are  required to  decide. 
Omne sauarnentunl clehet esse de certa scientia. , l Ic l ieIce~j  says, 
T p o n  the question of the existence or nonexistence of any fact iii 
issue, whether a main fact or evideiltiary fact, the opinion of a witness 
as to its existelice or no~lexistence is iiiadmissible." Evidence, 172. 
The prii~ciple is abuiidantly sustained by our decisions. ~ l l u l l i ~ ~ u . ~  r .  
.Hood, 174 AT. C., 607; Del~pe  u.  12. R., 3 34 N. C., 523; Gillilancl v. 
Board of  Education,  141 hi. C., 4b2; P u m p  Co. v. R. R., 138 N. C., 
301; Cogdell z.. R. R., 130 N. C., 314. 

I n  X u l e  Co,  r s .  R. R., 160 N. C., 263, Dr.  McMackin, an expert 
veterinarian, n a s  asked to state his  opinion as to the cause of a mule's 
death, based upon his knowledge and experience and his p a t  nzortem 
examination. H e  answered, "My opinion is that  the mule was jammed 
up in the car." The  Court said:  "This evidence was improperly ad- 
mitted. The  quc.stioii required him to  testify not only as to the condi- 
tion of the mule when he examined him, which was proper, but to go 
further and g i r e  his opinion as to the existence of a fact  which was 
almost, if not quite, the equivalent of the one directly involved in  the 
issue. I t  would h a ~ e  been competent to hare  asked him if the death 
of the rnule could have been caused by being jammed in the car, or, if 
the jury should fiud from the evidence that  the rnule had been jammed 
in the car a d  had received no other injury, could the death, in his 
opinion, be attributable to the jamming as its cause--that is, was it 
sufficient of itsclf to cause the death. ,I question similar to the one 
admitted in this case by the court was asked in S u m m ~ r l i u  u .  R. li., 133 
N. C., 331, and excluded by the court, and we sustai~ied the rulillg, up011 
the ground that  the ~vi t i~ess  was called up011 to state a fact of which he " 
had no personal or competent knowledge, and not merely the  opinion 
of an expert. The  opinion of the witness shoultl be based upon facts 
adrnittcd or found, or upon his personal knowledge, arid not upon the 
assumption of the fact. The  quec;tion should, therefore, be hypothetical 
or rather supposititious, in form, following the precedents as settled by 
our decisions. S. v. Bouvzan ,  78 N .  C., 509;  S. v. Cole. 94 N.  C., 958; 
S. v. Wilcox ,  136 N .  C., 1120, and S u m m e r l i n  I:. R. R., supra. T h e  
Court, in IIitchcock v.  Burye t t ,  38 Micli., 601, held that  " a  pliysiciari 
cannot be asked his opinion as to the cause of ail injury, judging merely 
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from the condition ill which he  found the patient, and without any 
knowledge as to how i t  took place." See, also, Xational  Union  11. 

l 'homas, 10 App. Cases (D. C.), 277 ; Carpenter v. B. T .  Co., 71 N .  Y., 
574; V a n  Zandt  v. I n s .  Co., 55 N .  IT., 179; Lumber Co. v. R. R., 151 
N. C., 217, and cases cited a t  page 222." 

I t  is  clear that  the evidence excepted to was admitted through inad- 
vertent disregard of this rule, and that  the witnesses wtre  permitted to 
make known their opinion and judgment on questions which should have 
been submitted exclusively to the  determination of the jury. Other 
exceptions present serious questions which may not arise again, and we 
refrain from discussing them. F o r  error i n  the  admiss~on of evidence, 
the defendants are entitled to a 

New trial. 

JOHNSON WADE v. H E N R Y  W. GIBSOK. 

(Filed 21 November, 1923.) 

Appeal and Error-Prejudice-New Trials-Evidence-Judgnient by De- 
fault Set Aside--Affldarit a s  to Merits. 

Where upon cross-examination the defendant admits that a judgment 
by default had been talien against him, but afterwards set aside, that it 
was the fault of his attorney and not of his own, whe~eupon the plain- 
tifYs attorney insinuates that the defendant was laying the blame upon 
his former attorney, a good man since deceased, it is prejudicial error to 
the plaintiff for thr trial judge to admit the affidavit of the deceased 
attorney upon vhicli the judgment by default had been set aside, giving 
his opinion of the merits of the defense, the matter being both irrelevant 
and not i n  the form required for the competency of evidvnce. 

APPEAL by plaintiff from H a d i n g ,  J., at  Narch  'Cerm, 1923, of 
SCOTLAND. 

Civil action. The  action is to recover a small strip of land alleged 
to be in the wrongful possession of defendant. There was denial of 
plaintiff's ownership, and on issues submitted there was n verdict for 
dcfcndaut. Judgment 011 the rerdict, and plaintiff ex-epted and ap- 
pealed, assigning errors. 

Cox & Dunn f o ~  plainf  iff'. 
TI'. 11. W c a f h c r s p o o n  and E.  H .  Gibson for defcndarlf 

HOKE, J. On the hearing, plaintiff introcluced a line of deeds cover- 
ing the land in controversy, and offered evidence tending to show owner- 
ship, and that  defendant was in possession of a small part  of said land, 
asserting title to same. Defendant, showing deeds for ,I lot adjoining 
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plaintiff's, claimed and sought to establish title to the  locus in quo by 
adverse possession, and offered evidence in support of his  claim. Evi- 
dence ill rebuttal by plaintiff. The  defendant, a witness in his own 
behalf, testified to facts tending to show adverse occupation, and on 
cross-examination said tha t  a judgment by default liad been taken 
against him in tlie cause and afterwards set aside. That  he had em- 
ployed illr. G. 1B. Patterson, now dead, to look after his case, and that  
Mr. Patters011 had told plaintiff he  mould do so. Thereupon plaintiff's 
counsel, in the form of a question, said to witness: "And so you are 
11ow blaming Mr.  Patterson, a good man  now dead, for letting judg- 
ment be take11 against you?" T o  this the witness made no response. 
Thereupon defendant was allowed to introduce, over plaintiff's objec- 
tioil, all affidavit of Mr. Patterson explaining why he  had failed to 
attend to defendant's cause in proper time, and containing averment 
further that, after examination of defendant's deeds and testimony of 
his possessioi~, affiant is  of opinion that  defendant has a record title to 
said lands and has been in &e peaceable and quiet possession of same 
for more than seven years prior to cornmencemerit of this action, and 
has a good and meritorious defense to same. 

I n  our opinion the  admission of this affidavit over plaintiff's objec- 
tion was clearly reversible error. I t  was not competent on the issue, 
a i d  if it  had been, mas not in the form required for its proper reception 
as evidence. True, his Honor, ill admitting the affidavit, said that  it 
n.oultl 11ot bc collsidered in the qliestion of title or possession, but only 
to rrpcl the charge or insinuation that  deferidant blamed Mr. Patterson, 
hut the affidavit was irrelevant and incompetent for any purpose. a n d  
prese i i t i~~g as it did, in defendant's favor, the opinion of his own at- 
torney oll tlie merits of the issue, its admissiou was inevitably and 
highly prejudicial and should not have been received in evidence. 

F o r  the error indicated there must be a new tr ial  of the issue, and it 
is so ordered. 

Error.  

(Filed 21 November, 1923.) 

Execution Against tlie Pelsson-AssaultIssues-Ve~.dictPlemlings. 
The complaint in an action for damages alleged that the defendant 

did "unlawfully, \vilfully and maliciously" vomn~it an assault upon the 
plaintiff. \\it11 pistols, to his great hurt and injury, and the verdict of the 
jury estnhlished the fact that the assault was wrongful and unla\vful. 
assessed the damages, cscluding recovery of punitive damages: Held,  
upon tlie return of the execution against the defendant's property un- 
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satisfied, esecution against his person could not be issued in the absence 
of evidence sustained by the verdict, that the assault was wilful and 
malicious, and the answer to the first issue, that the assault was arong- 
ful and unlawful as "alleged in the complaint," is illsufficient for the 
purpose. 

,IPPEAL by plaintiff from I l a r d i n g ,  J., at chambers, July, 1923, froni 
XNSOK. 

Civil action to recover damages for an alleged wilful, nialicious and 
negligent assault. 

Plaintiff filed his complaint, alleging that the defendants did "unlaw- 
fully, wilfully and maliciously commit an assault on the plaintiff with 
pistols," to his great hurt and injury. 

Defendants filed answer, alleging that they were aciing within what 
they honestly believed to be their rights and proper self-defense as offi- 
cers of the law in attempting to arrest and actually arresting the plain- 
tiff. 

To this the plaintiff filed a reply alleging that the defendants were 
grossly negligent in the discharge of their duties, etc. 

U-pon the issues thus joined, at  the October Term, 1921, the jury 
returned the following verdict : 

"1. Did the defendant wrongfully and unlawfully injure the person 
of the plaintiff as alleged in the complaint? Answer : 'Yes.' 

''2. I f  so, what damages by way of compensation is the plaintiff en- 
titled to recover : Answer : '$300.' 

''3. What punitive damages, if any, is the plainti? entitled to re- 
cover ? LInswer : 9 ,  

Judgment on the verdict in favor of plaintiff. Execvtion having been 
issued against the property of the judgment debtors m d  returned un- 
satisfied, plaintiff moved before the clerk, on 26 May, 1923, for esecu- 
tion against the person of two of the judgment debiors, to wit, Sid 
Dabbs and Wade Flake. This motion was disallowed and affirmed on 
appeal to the judge of the Superior Court at  the June Term, 1923. 
From the order of the Superior Court, disallowing plaintiff's motion, 
he appeals, assigning same as error. 

Mr. IZ. Jones ,  S y k e s  & B r o w n ,  and A. A. T a r l t o n  for plaintif f .  
X c L e n d o n  & Cozlington for defendants .  

STACY, J. There is but one question presented by this appeal: I s  the 
plaintiff, on the instant record, entitled to execution against the person 
of two of the judgment debtors? We think not. 

I n  the first place, it will be observed, there is no finding by the jury 
that the assault was committed wilfully or maliciously, but only wrong- 
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fully and ur~lawfully. True, the issue uses the expression, "as alleged 
in the complaint," and the complaint coutains all allegatioii of wilful 
and nlalicious injury, but in the reply this is reduced to an  allegation 
of a grossly negligent injury. I t  would be highly techuical to say the 
issue did i ~ o t  i l~clude the allegation of the reply as well as that  of the 
complaii~t, simply because it closed with the words "as alleged in  the 
complaint." None of the evidence adduced on the hearing appears in 
tlie statement of case on appeal, and helice v-e cannot say whether the 
allegation of the complaint, as  distinguished from that  of the reply, 
has been sustained. I t  i s  not specifically included in  the  issue submitted 
to tlie jury ;  and their failure to award any punitive daiuages would 
seem to negative a finding of malice or wanton disregard of the plain- 
tiff's rights. T o  warrant  an  execution against the person of the judg- 
ment debtor, after plaintiff has exhausted his remedy against the prop- 
erty of the defendant, where the cause of arrest is set out in the com- 
plaint (Peebles 1 , .  Foote, 83 N. C., 102),  the same must be sustained by 
the evidence and established by the verdict. OaX.lpy v. Lasater, 172 
K. C., 96; J f cK ins~ey  v. Patterson, 174 N .  C., 483; Ledford v. Ekzerson, 
143 N .  C., 527. 

I n  tlie case of IIuntley v .  Has ty ,  132 N.  C., 279, chiefly relied on by 
plaintiff, there was not only a cause of arrest set forth in the complaint, 
but tlie jury also awarded exemplary damages, as disclosed by the 
record on file in the clerk's office, though this fact does not appear i n  
the case as reported. 

C. S., 768 ( I ) ,  authorizes a n  arrest a i d  holding to bail, among other 
cases, "where the action is for in jury  to person or character"; and C. S.. 
673, authorizes an execution against the person of the judgment debtor 
"if the action is one in which the defendant might have been arrested." 
I n  such case the person arrested may be discharged, after judgment and 
without payment, only by surrendering all of h is  property in excess of 
$50. Fertilizer Co. v. Grubbs, 114 N .  C., 470. The effect of an execu- 
tion against the person of the  judgment debtor, therefore, is to deprive 
the defendant in the execution of his homestead exemption and of any 
personal property exemption over and above $50. C. S., 1631 et seg. 

I n  the light of these prorisions, the law as applicable to the present 
case is clearly stated in Oakley 2'. Lasater, supra, as follows: 

"In Dellinger v. Tweed,  66 N .  C., 206, often affirmed since; Gill v. 
Edwards, 87 IY. C., 76, and other cases in Anno. Ed., i t  is  held that  the 
homestead arid personal property exemption can be asserted against a 
judgment in an action of tort. W e  think, therefore, that  an execution 
against the person which n-ould deprive the defendant of his homestead 
and personal property exemption cannot issue where the  judgment is 
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f o r  a n  i n j u r y  sustained by  negligence or  accident, b u t  only when t h e  
i n j u r y  h a s  been inflicted intentionally, o r  maliciously; t h a t  is, there 
must  be some element of violence, f raud ,  o r  cr iminal i ty .  T h i s  i s  the  
t r u e  dividing l ine between those cases which affirrn De1l;nger v. Tweed 
and  those which seem to depar t  f r o m  it.  F o r  instance, i n  Xoore z.. 
Green, 73 N.  C., 394, t h e  defendant  was held i n  a n  a c t i o l  f o r  libel. I11 

Long v. XcLean, 88  N .  C., 3, t h e  action w a s  f o r  wrongful ly t ak ing  and 
converting personal property.  I n  Kinney v. Laughenour 97 N.  C., 325, 
t h e  action was  f o r  seduction. I n  Burgwyn 2 , .  Hall, 108  N.  C., 459, t h e  
action was f o r  false  arrest.  All  these a n d  simila'r cases come under  t h e  
express provisions of Revisal, 727 (now C. S., 768),  ancl embrace some 
element of violence, f raud ,  o r  cr iminal i ty .  I t  is  otherwise when t h e  
' injury to  property'  i s  committed negligently o r  accidentally." 

Upon t h e  record, plaintiff's motion f o r  execution against the  person 
of t h e  judgment debtor was properly disallowed, a s  i t  does not appear  
f r o m  t h e  verdict t h a t  t h e  i n j u r y  was inflicted intent icnal ly o r  mali- 
ciously, o r  i n  wanton and  reckless disregard of t h e  plaintiff's rights.  

Affirmed. 

STATE v. J. J. EE'IRD. 

(Filed 21 November, 1923.) 

1. Criminal Law - Felony - Assault - Misdemeanors -- Conviction - 
Sentenee-Indictment. 

Upon an indictment for a felony, including an assault against the per- 
son and supporting evidence, the jury may acquit of the felony, and find 
the defendant guilty of an assault, and upon the return of the verdict 
of guilty, the defendant may be sentenced to imprisonment for any term 
allowed by law for a conviction on an indictment of like character. 
C. S., sec. 4639. 

2. Same--Grand Jury.  
An assault on a female by a man, or by a boy over eighteen years old, 

is a misdemeanor, and the offense charged in the indictment must be pre- 
sented or found by the grand jury within two years from the time it  was 
committetl. C. S., secs. 4215, 4512. 

3. Criminal Law-3lisdemeano1.s-Statutes-Limitation of Actions- 
Motions--Arrest of J u d g m e n G A p p e a l  and  Error. 

Where there is only evidence that  a misdemeanor for which a defend- 
ant  is being tried is barred by the two-year statute, a motion in arrest of 
judgment after verdict will not be sustained, it  being required that to do 
so the fact upon which the motion may be sustained appear of record 
proper, the "case on appeal" not being a part thereof. 
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5. Sam-Instructions. 
Where there is evidence tending to show that the State has failed of its 

proof that the misdemeanor charged by the indictment had been com- 
mitted within the two years, the exception of the defendant may be based 
upon the refusal of the court to give a proper prayer for instruction upon 
this evidence, and not by a motion in arrest of judgment after verdict, 
time not being of the essence of the offense charged. 

APPEAL by defendant from Stack ,  J., a t  Ju ly  Term, 1923, of STAXLP. 
Criminal action. T h e  defendant was indicted for rape. The jury 

convicted hiin of an assault oil a female, he being over 18 years of age, 
and he appealed. 

d f t o m e y - O m e r a 1  lllanning and Assistant Attorney-General S a s h  for 
f h e  State .  

J .  R. Pricp and R. L. S m i t h  for defendant. 

.h. iars,  J. MTl1e11 a person is indicted for rape or for any other felony 
which includes an  assault against the person of another, it is lawful for 
the jury to acquit of the felony and to find a rerdict of guilty of an  
assault if the  evidence warrants such finding; and when such verdict is 
found, the  court has power to imprison the defendant for any term 
allowed by law in  case of conviction on an indictment for an  assault of 
like character. C.  S., sec. 4639. An  assault on a female person by a 
man or boy over eighteen years old is punishable as  a misdemeanor, and 
all misdemeanors are  to be presented or found by the grand jury within 
two years from the time they are  committed and not afterwards. C. S., 
SPCS. 4215, 4512. 

There was evidence tending to show that  the assault of which de- 
fendant was convicted was committed more than two years before the 
prosecution was instituted; and after the  verdict was returned, but 
before judgment was pronounced, the defendant moved the  court to 
arrest the judgment 011 the  ground that  the prosecution mas barred by 
the lapse of time. We think his  Honor properly denied the motion. 

B y  "arrest of judgment" is meant the refusal of the court to enter a 
judgment for some cause apparent upon the record, the  "case on appeal" 
not being a par t  of the record proper. 1 Archbold's Cr. P. and P., 573; 
2 Bishop's New Cr. Pro., see. 1182; Clark's Cr.  Pro., 492; S. v. Potter ,  
61 N. C., 338;  8. v. Matthews,  142 N. C., 621. 

I n  S. 21. Roberts,  19 N .  C., 541, Chief Just ice R u f i . 1 ~  said:  "Judg- 
ment can be arrested only for matter appearing in the record, or for 
some matter which ought to appear and does not appear i n  the record. 
I f  a bill of indictment be found without evidence, or upon illegal evi- 
dence, as, upon the testimony of witnesses not sworn in court, the 
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accused is not without remedy. Upoli the establishmelit of tlie fact, the 
bill niay be quashed. S. 1.. Pain, 1 Hawks ( 8  K. C.), 352. Or  tlic mat- 
ter may be pleaded iu abatement. But  the judgrnelit can lot be arrested, 
for it is no part of the record, properly spealiing, to set forth the wit- 
iiessc~s esalnilied before the grand jury, or the eride~ice g iwn by the l i~ ,  
11101~ than it is to set out the same things ill referelice to the tr ial  hcforr 
the petit jury." 

Tliis principle lias been inaintained with uiiiforii~ity in many subse- 
q u w t  decisions. A". L'. George, 30 N .  C., 324; S .  v. Potttv-, supra; S .  v.  
I lo~~glass ,  63 N. C., 500; S.  1 % .  Walke?., 87 X. C., 541 ; L:. r 3 .  L n n i ~ r ,  90 
N .  C., 714;  S.  c. Sheppard, 97 X. C., 402;  S.  c. Dacies, li26 IT. C., 1007;  
S. c. Pal-pnfer ,  173 N. C., 769; 8. 7). Lemons, 182 N .  C., 828. When 
proof is  requircd to support it, the objection must be takeu by a motion 
to quash or by a plea in abatement. S. v. Bordeaux, 93 N .  C., 560. 

I t  will be noted that  the defendaiit's motion in  arrest is not based 
up011 any error apparent in the record, but upon the tec,timony of wit- 
ness tending to show that  tlie offense was committed more than two years 
before the prosecutioli was begun. ,111 our decisions a a e  to the effect 
that  this is not a sufficient cause f o ~  arresting the judgment of the 
court. Time is  not of the essence of the offense charged in the indict- 
melit or of which the defendant was convicted, and this Court has ex- 
pressly held in  such cases that, while the burden is upon the State to 
;how that  a misdemeanor mas committed within two -\rears before the 
beginning of tlie prosecution, the defendant should take advantage of a 
failure to make such proof by a request to tlie court for  proper instruc- 
tion to the jury. S.  t'. Francis, 157 N .  C., 612. I n  the  instaut case 
tliere was no prayer for iustructions and no motion to dismiss the action. 
Indeed, if the defendant relied on the bar of statute tliere is nothing 
in tlie record to show that  he  brought such defense to tlie attention of - 
the  court by ally prescribed method until after the rerdict was returned. 

What we h a r e  said disposes of the defend;nit's further objection that  
the court failed to instruct the jury as to the statute of limitations. 
The exceptiou to the judgnient is formal and requires nc~ comment. 

W e  ha re  not discussed the cluestion whether the bar of the statute 
would be available to the defendant upon the indictment and the evi- 
dence which was introduced because, as indicated, this defense is not 
properly presented, and concerning it,  i t  is not necessary to express an 
opinion. W e  find no error which entitles the defendant to a new trial. 

No error. 



lu. U.] FALL TERM, 1923. 485 

(Filed 2 l  November, 1023.) 

1. Jiurder-Eride1~ce-~1ccessories-Questions for Jury-Trials-Sonsuit. 
ICride11c.e in this case that the defclidants, charged with being acces- 

soriw before ant1 after t h t ~  fact of niurtler, \yere n-it11 the p r inc i~~a l s  in 
ail nntomol)ile, a i t l i ~ ~ g  ant1 abetting them, a t  the time and place of the 
offe~lar committed. who hat1 since fled the country to nroid the t r ia l ;  
tlint the tlrcZrilwd !\as foalid unco~lscious and in a dying condition the 
nwrniiig followi~lg tlir ~iiglit  in which the deed \vxs dolie : and circuln- 
stalicc's teutlilii' to sllo\y that tlic tlef~~nt1:lnts llad afterwards aided the 
es( a11e of the l ) r i ~ i ( ~ i l ~ : ~ l s  ill tht, :~utornol~ile : H r l d  ~ulf i (4~1i t  up011 the 
facts of this c.ase to sust:~ili ;I \-ert1ic.t of convictioli of the c11:lrge of being 
acccvsories to the n ~ u r d c r  1wfo1.e ar~t l  af ter  the fact ; and their motiorl 
:IS of  ions suit a t  the close of all  of the eridtwce was properly denied. 

2. S a m o S t a t  ntcs. 
Under tlie 11rovisiot1~ of ('. S , stscs. 1173-4177, i t  is not required that  the 

~)rincil~;ils be first convicfrd of the charge of murder to cor~vict the acces- 
sories thereto, either bt,fore or after the fact,  upon sutficient evidence. 

3. Same. 
IYliere tlirre art, three cllargetl ;IS l)rincil)als Irith murder, the nc- 

quitti11 of olir of t l ~ r m .  the others llarilip fletl the jurisdiction of the 
'ourt, does not of itself acquit th r  11risontrs on trial  a s  accessories before 
or af ter  the fact; n-hen the eridence of their guilt of the offense charged 
is sufficient both a s  to them a s  accessories and the 11riucipals directly 
charged \\'it11 the murder. 

\\'here the anger of the l~a r t i c s  towards the decc%sc~tl is x vircum- 
stance to be considered \ ~ i t h  other evidence a s  tending to show the act 
of murder by the ~)rinvipals,  and that  the defendants were accessories 
thereto, a n-it~iess 111~1.1- testify tlic. c.onclusiol~ of his n ~ i n d  that they were 
angry \vhe~i he sa\y them together just preceding commissiori of the 
offense. 

5. Same--Identity of Principal-Motive-Effect upon Accessory. 
1~;vidcnct~ \ \ a \  comlretent on this trial  of the defendants os accersorie\ 

to a murder. a s  to tlie i i l r ~ ~ t i t y  of one charged a s  princil~al thereto ; and 
the ebect of his act5 and co~itluct upon the acccqsories u11o11 the formc3r'a 
hearing a statcnler~t nllich eridenced a motive for the killing. 

APPEAL by tlefei~dants from S o ~ r l a i r ,  J.,  at  August Term, 1963, of 
HOKE.  

This was an  indictrncnt cliargiilg Lei1 Wal to i~ ,  Cyrus XcLearl arid 
Will McLeali, alias Will Sham, with the murder of Dewey Castleberry. 
The  second count charged Floyd Walton, Will Walton arid Ju l e  Bethea, 
alias Ju l e  Eastcrlir~g, with being accessories before the fact of such 
murder;  and the third coui~t  charged Floyd Walton, T i l l  Walton arid 
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Jule Bethea with being accessories after thr fact of sail1 murder. Len 
Walton and Cyrus McLean were fugitives from justice and, therefore, 
not on trial. Will McLean, alias Will Shaw, was acquitted by the jury. 
Floyd Walton, Will Walton and Jule Bethea mere convicted upon a 
general verdict of guilty upon the other two counts, and from the judg- 
ment upon such conviction the two Waltons and Jule Bethea appealed. 

-4 ttorney-General Manning ant? Assisfant At f omey-Gt nerd  S a s h  f o ~  
the State. 

Smi th  & JicQueen and Currie & Leach for pisoners. 

CLARK, C. J. Dewey Castleberry, the deceased, was found desper- 
ately wounded near a cross-roads, about six miles from Red Springs in 
Hoke County, on Sunday morning, 15 July, 1923. La;e in the after- 
uoon of the day before, the deceased had some difficulty while driving 
his Ford car along the road with the prisoner Floyd Walton, who was 
himself driving a Chalmers car, the property of Henry McNeill. The 
cause of the difficulty does not appear but it was shown that Dewey 
Castleberry, a white man, fired a pistol at  Walton and wounded him 
in one of his arms. Later that afternoon Will Walton, Floyd Walton 
and Jule  Bethea went to Red Springs to have Floyd's wound attended 
to. Between 8 and 9 o'clock that night they mere shown to have been 
at  Red Springs. Truby Castleberry, a brother of the &:eased, testified 
that when they came into the drug store where he was at the time, that 
Floyd Walton said they were going to "get my brother that night; he 
said my brother had shot him through the arm;  that he was on the 
road near Raxter McLean's, near a swamp, when my brother shot him 
in the arm. H e  said the three of them were going to get my brother 
that night and I told him to let the officers do that." The defendants 
were all colored men. 

After Floyd's wound was attended to by the doctor, these three left 
in the Chalmers car and went towards the cross-roads where the de- 
ceased was found desperately wounded the following mclrning. Truby 
Castleberry also testified that this Chalmers car used by the prisoners 
had only one light burning. 

T. J. Jones, driving a horse and buggy, left Red Springs that Satur- 
day night after dark. H e  lived about three-quarters of a mile from the 
cross-roads at which Dewey Castleberry was shot. H e  testified that as 
he was driving along that Saturday night he met some one near the 
place where Castleberry was shot and this person stopped him. H e  is 
under the impression that such person was Zen Walton. There were 
two more persoils standing off near there but he did not recognize them. 
One of these persons had a gun in his hand. H e  also met a car going 
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towards Red Springs having only one light, about half a mile from 
where Castleberry was found next morning. Driving on past this place 
about 800 yards he stopped at the house of A. L. McLendon, and while 
talking to him both of them heard three gunshots in the direction of the 
cross-roads. 

McLendon testified that Jones stopped at his house about a quarter 
past nine o'clock, and while he was there there was some shooting taking 
place about the cross-roads, and that Jones told him that some one had 
held him up at the cross-roads and he thought he was going to be robbed 
when he was stopped, and that he took the man who stopped him to be 
Len WaIton. McLendon and Jones had a clear view of this cross-roads, 
which was 547 yards off, and before they heard the shots they saw two 
automobiles come up to the cross-roads and both of these stopped, and 
soon after they heard the shots. 

Both Jones and XcLendon early the following morning went to the 
cross-roads and found Dewey Castleberry desperately wounded with 
the left side of his head bloody and mangled by shot from a shotgun. 
He  was alive when they got there but unconscious. They testified that 
he had evidently ridden to this place in his Ford car and was sitting in 
it when shot, for the top of the machine showed this and the wind-shield 
in front was broken as though the gun had been fired at close range. 
011 the right-hand side of the car, their testimony is that they saw tracks 
which indicated that a man was sitting down there on his haunches. 
On the left-hand side of the road they found the print of the toes of a 
man's shoes and the print of his knees on the ground, indicating that 
he was oil his knees, and they found a gun-shell just a few steps from 
these knee-prints and another gun-shell on the public road a few feet 
off. They also found another shell where Castleberry's Ford left the 
road and ran out in the cotton patch. A physician, Dr. Johnson, was 
fiecured by the neighbors immediately that Sunday morning, and he 
carried Castleberry to the hospital in Fayetterille where he lingered 
until the following Saturday morning. The doctor described the wounds 
which he said caused the death of Castleberry. 

Truby Castleberry left Red Springs after the Chalmers car containing 
Floyd Walton, Will Walton and Jule Bethea, in a Ford car, and passed 
them. They followed him going in the, direction of the cross-roads at  
which his brother was killed. This Chalmers car belonged to Henry 
McNeill, but was lent by him to Floyd Walton that afternoon and was 
returned to him about 11 o'clock that night, the defendaijts Will Wal- 
ton, Floyd Walton and Jule Bethea being still in it. 

After Floyd Walton was shot by Castleberry, and on his way to Red 
Springs, he stopped at Duffie's Station, and when he arrived there a 
big crowd gathered around him. Soon after, Cyrus McLean ran out 
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and cranked u p  liis car, which was a Ford  two-seated runabout, sayilig 
a t  the time that  he was going lloine to get liis gun. T h e  wit~icss, Willie 
McByl.de, heard him say that  Castleberry had shot Floyd Walton. 
Cyrus McLean came back soon and inquired if the Chaliners had come 
back, and the11 went down the road in his car. There mas another man 
in the car with hini, but the witness could not idelitifv him as it was 
after dark. 

John  hIcLean passed the cross-roads, a t  which Castlebtwy was after- 
wards sllot, somewhere about 8 o'c~loclr that  night and saw three men 
there, t\vo of whom were in the cotton imtch and the other in the road. 
The  witness did not recognize the two in the cotton patch but recog- 
nized Len Walton as the inail ill the  road. 

Ernest Jo rdan  passed along the road at this point between 8 and 9 
o'clock tliat i~ igh t  traveling in a Ford touring car. H e  saw a Ford 
roadster standing just a few steps frorn t h ~  cross-roads. There were 
seven or eight men there a t  tliat time, two or three in the car and two - 
or three around the car. Len Walton stepped from behind the car and 
motioned mituess to stop, which he did, and recognized the tnan a t  the 
steering wheel of the roadster as Cyrus ~ c l ~ e a n - b u t  did not recognize 
the others. ,\fter passing this point the witness met Deney Castleberry 
coining from Red Springs and going towards the place he  had just left. 

Major McNeill also passed this point, driving a mule, between 8 and 
9 o'clock that  night. There was a one-seated car on the right-hand side 
of the road and two people in it. There mas also a mEn standing on 
the edge of the road who asked him, "Did you see X r .  Castleberry down 
the road;  he shot my brother this afternoou and I walit to see him." 
H e  recognized the mail by his roice as Len Walton. 

Baker, an officer a t  Red Spriiigs, corroborated Truby Castleberry that  
Will Walton told the officers they had better take care of Mr. Castle- 
berry that  ]light; if the officers did not, they would. T h e  crowd with 
Walton seemed to be pretty angry and talked aiigrily about the  affair. 
The  night watchman a t  Red Springs testified to the same purport. 

Ralph Liriligston lireil about 5C0 yards from the spot where Castle- 
berry was shot. H e  saw the Chalnlers car pass with Floyd Walton, 
Will Walt011 and sereral other colored people in  it. The  car passed 
~ v i t l ~ i n  eight or ten feet of him. .Ifter passi~lg, it  came hack again and 
went toward Iluffie's Station, and then canie back 'past 1 is house right 
after the shooting occurred. This  witness heard the sliooting, which 
occurred about twenty nlinutes past 9 o'clock by his time. At that  time 
the car was going at a r e ry  rapid rate of speed. 

The nbore is a summary of the evidence pertinent to charge from 
which i t  would appear tliat the  jury adopted the view that  the appel- 
lants did not do the killing, but aided aud abetted Cyrus McLean and 
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Len Walton in the murder, for  they conricted these three defendants 
of being accessories, both before and after the fact. Both Cyrus JlcLcan 
and Len Walton disappeared from the community after the killing. 
.\I1 these witnesses, the deceased, arid the defendants lived in the com- 
munity. 

From the fact that  Floyd Walton did not return the Chahners car to 
Henry  McNeill until 11 o'clock, and from the other circumstances in the 
case, the jury drew the inference that  these defendants also assisted 
Cyrus &Lean and Len Walton in making their escape after the killing. 

We think his Honor properly refused to cnter a nonsuit at tlie con- 
clusion of the State's evidence and a t  the conclusiou of all the evidence. 
The exception that the court permitted the witness Jones to testify that 
he took the nlan who held hirn u p  a t  tlie cross-roads that night to be 
Len Walton was properly overruled. S. 1 ' .  S p e n c c ~ ,  176 N. C., 713; 3. 1 % .  

Ly f l c ,  117 K. C., 803, and S. 1 ' .  Thorp ,  72 K. C., 186. The  court prop- 
erly ptmnitted Willie McRrydc to tcstify, as abovr, to vlic,t Cyrne 
McLcnri said and did up011 his hearing that  Deney Castleberry had shot 
Floyd Walton. 

C'yrns McLean and Len Walt011 mere identified by the witness as two 
of the nlen apparently lying in wait for Castlcberry a t  the  cross-roads. 
There was sufficient evidence to justify the jury in finding that  this was 
a joint enterprise upon the part  of all the parties engaged directly in 
the killing or encouraging it. 

I t  was not necessary to prove that  Cyrus MeLean and Len Walton 
killctl Castleberry, for  i t  mas unnecessary to find the principals guilty 
under the present s t a t u t e C .  S., 4175, 4177-before the jury could find 
the other defendants guilty of being accessories. T h e  e~iderlce brought 
out mas admissible in eTery respect i n  the case against the parties on 
trial. 

There was also exception to the court permitting the policeman to 
testify that  the crowd present in Red Springs a t  the time they went to 
secure a doctor for Floyd Walton seemed to be angry about the shooti~ig 
of Floyd. This was a conclusion of the mind as to the mental condition 
of the parties, arid admissible. 8. 1 1 .  S p e n c ~ r ,  176 PIT. C., 709; Renn 1 % .  

R. R., 170 N. C., 128; S. 11. Leak, 136 N. C., 643. 
The  defendants make a further objcction that Will McLean, who mas 

tried for the rnurtler of Castlcherry, liaving been acquitted, the verdict 
necessarily would result in tlic acquittal of the other defendants clinrged 
with being accessories before and after the fact of the killing. Bu t  the 
charge in this case is that  the defendants were accessories both before 
and after the fact. The  acquittal of XcLean was not an  acquittal of 
Leu Walton and Cyrus RIcLean. C. S., 4175 to  4177, inclusive, is 
directl- applicable to the facts of this case. S. c. Rryson,  173 K. C., 
80.1, ,Y 7. R ~ i ( 7  1 7  8 C 71.7 
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I t  is  not necessary to  consider t h e  other  exceptions. Of t h e  th ree  
part ies  charged wi th  t h e  murder ,  one was acquitted anc t h e  other  two 
were fugi t ives  f r o m  justice, a n d  therefore not on t r ia l .  These defend- 
an t s  were on  t r i a l  a s  accessories both before a n d  a f te r  t h e  fact,  a n d  we 
cannot say  t h a t  there  was  not evidence f r o m  which the j u r y  properly 
could a r r i v e  a t  t h e  verdict t h a t  they  were gui l ty  a s  charged. T a k i n g  a l l  
t h e  evidence in to  consideration, there  'was cer tainly m c r e  t h a n  a sus- 
picion t h a t  these part ies  were accessories before t h e  fact ,  a n d  there  was 
sufficient evidence i n  t h e  movement of t h e  car,  of which these defend- 
an t s  were i n  possession, t o  just i fy t h e  conclusion t h a t  they also partici- 
pated i n  t h e  escape of t h e  two men charged by  t h e  g r a n d  j u r y  wi th  t h e  
murder .  T h e y  were not convicted because not on t r ia l ,  bu t  t h e  evidence 
pointed t o  t h e m  a s  gu i l ty  of t h e  murder ,  a n d  t h e  eviderce, though  cir- 
cunistantial,  was properly submit ted t o  t h e  j u r y  upon  t h e  charge t h a t  
these prisoners were accessories t o  t h e  murder .  

N o  error .  

W. N. PARKS A N D  EMMA V. PARKS v. BOARD O F  COI'STY COMRIIS- 
SIONERS O F  LENOIR COUNTY AND FRANK RHEM, SUPERINTENDENT 
OF COUNTY ROADS OF LENOIR COUX'TY. 

(Filed 21 November, 1923.) 

1. Highways - Counties - Statutes  - Repeal - Agencies fo r  Relocating 
Highways. 

Construing the various statutes comprising the road laws of Lenoir 
County: Held those of 1907 were repealed by the Publi1:-Local Laws of 
1913, c11. 46, and the later act was modified to the extent subsequent 
statutes were in conflict with any of its provisions, leaving in force and 
effect section 13, requiring, for the change or relocation of a highway, 
the matter be referred to the county superintendent of roads and the 
patrol superintendent, who shall make report to the board of county com- 
missioners for their action, and held that  this procedure must be fol- 
lowed, leaving no other course discretionary with the board of commis- 
sioners. 

2. Same--Statutory Powers-Discretionary Powers. 
Where a county road law provides that  certain officials or agents of the 

county shall go upon the lands for the purpose of relocating a county 
highway, and make recommendation for the action of the county com- 
missioners, giving the owner of the lands sixty days to file his petition 
for the ascertainment of his damages, with right of appeal to the courts, 
etc., no notice of the entry by the county's agents upon the lands is re- 
quired to be given the owner, and he must proceed, if he so desires,, by 
petition, within the time limited by the statute for the ascertainment of 
his damages for the relocation of the highway on his lands. 
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3. Constitutional Law-Taking of Property-Just Compensation-Federal 
and State Constitutions. 

While, so far as North Carolina is concerned, the only organic law 
requiring just compensation to be paid the owner for taking his land for 
a public use, as the relocation of a highway thereon, is to be found in the 
Federal Constitution, and relates to such matters as are cognizable by 
the United States courts thereunder, the principle is grounded in natural 
equity and applies to the internal matters of State government as a part 
of the lans of this State. 

4. Highways-Relocation-Statute-Damages-otiL1 Boards- 
Courts. 

Notice must be given to the owner of land for the assessment of dam- 
ages claimed by him in accordance with a statute, for the relocation of a 
highway thereon, before final determination thereof by the local board 
to which the statute refers it. 

CIVIL ACTIOS. Restraining order, heard before Grady, J.,  at charn- 
bers, from LENOIR. Appeal by plaintiffs from order racating restrain- 
ing order. 

The  complaint alleges that  the defendant is the Board of County 
Commissioners of Lenoir County, composed of H. E. Moseley, R. R. 
Rouse, Hugh  Bryan, J. R. Fields and Norman West, and F rank  Rhem 
is the duly appointed and acting superilltendent of roads of Lenoir 
County. That  the plaintiffs own certain land in Moseley Hal l  Township, 
Lenoir County-116 acres, and 98 acres of same are cleared and in culti- 
ration. That  on the north of this land Garland Waters arid others are 
i n  control of a millpond on which is situated a grist-mill. Tha t  the 
millpond is  not on the LaGrange-Kiriston Highway, but is situated on 
two or more public roads or paths, one of which leads to the LaGrange- 
Kinston Highway. Tha t  certain people, without the consent of plain- 
tiffs, for the past two years h a r e  been going over their land from the 
public road to the mill. That  a t  a meeting of the Board of Commis- 
sioners of Lenoir County 011 Monday, 9 July,  1923, a resolution was 
passed whereby the establishment and location of a road across the 
plaintiffs' lands was authorized and d i r~c ted .  Said resolution is as 
follows : 

"North Carolina-Lenoir County. 

"In the Matter of Petition for Public Road from the Old Kinstoii- 
LaGrange Highway to Waters' Millpond. 

"At an  adjourned meeting of the Board of Commissioners of Lenoir 
County, under date of Monday, 9 July,  1923 (said meeting being held at 
such time and place pursuant to an adjournment of the regular meeting 
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on tlie first Illonday in Ju ly ) ,  a petition haying been presented request- 
ing tliis board to open, locate and maintain a public ro ld  from the  old 
Kinston-LaGrange public road to Waters' millpond, and the said peti- 
tion 11avi11g been carefully considered and examined, and it  appearing 
tliat the same is signed by a large number of citizens of the county, 
espccially of the citizens of Moseley Ha l l  Township, ~ n d  the petition 
being further examined and it appearipg that  the said Vaters '  millpond 
is a place where there is  maintained n regular grist-mill t ha t  grinds for 
toll, slid is a public mill ;  and further, that the said inillpond i~ 1 1 0 ~  

being used as a local resort and place for bathing, and that  a large num- 
ber of tlie public go to said place for the aforesaid purposes and for 
otlicr public purposes, and that  for some time there has been a roadway 
from the said old 'Kinston-LaGrange public road to Waters' mill across 
the land of W. K. Parks,  and now located on his  ground, but that said 
roatl has not been declared a public road or taken over Ily the county. 

"I t  is now, therefore, ordered by the board that  a public road be and 
hewby is located and shall be maintained from the old Kinston- 
LaGrange public road to Waters' mills, and that in the judgment of this 
board the same will be advantageous to the public, and c8ucli is found to 
be a fact. I t  is  further ordered tliat the said road so located be taken 
over, established and nlaintained by the county for th. benefit of the 
public as a branch or neighborhood road under the terrrs of the special 
local act of the Legislature of Nor th  Carolina applivable to Lenoir 
County, aucl to that  end tliat the width of said road shall be 24 feet. 
That  the same shall be located along the line of the present location of 
the road across tlie land of W, X. Parks,  but that  such location may be 
shortened or straightened under the direction of this board. That  the 
present road as now located shall remain oprn as a public road until the 
relocation, straightening and s11oi-tening of said road i,hall take place 
under the terms of tliis order, said board finding that  such is necessary 
and at l~antageous to the public. 

"I t  is further ordered that  R. R. Rouse btl authorized and directed to 
prowed under tlw terms of this order to lay out and locate said road, 
and to kcep open the present roatl as now located until the final reloca- 
tion, straightening and shortening of tlie said road nmy be made, and 
the said Rouse is authorized to take the matter up  with W. S. Parks  on 
behalf of this board, and to otherwise carry out the terms of tliis order, 
mid report his action liereunder to  this board. 

"It is further ordered that all the rights of W. S. Parks  for m y  
tlalliilge to wliicli lie is entitled sliall be reserved, and l ~ e  is allowed to 
file his claim as is  provided by law in the special loca act applicable 
to Imioir  County. 



K. C ]  FALL T E R M ,  1923. 193 

lLA1 copy of this order ~v i l l  be delivered to TIT. N. Parks  by said Com- 
i~ii is io~icr  R. R. Rouse." 

r 7 1 hat the resolutioil mas irregular and riot ill compliance with the 
statute. That ,  pursuant to the resolutiori, R .  R. Rouse, one of the 
tlefelldallts, n r n t  upo11 the land of plaintiffs and attempted to locate, 
rsta1)lisli and opcii a road across the lands of plaintiffs and across tlle 
lmld that  lint1 on it growing crops. That  the  roatl attempted to be 
located trarersed a distal~ce of more t2iar1 thrre times the nearest dis- 
tance fro111 the. s:~itl public road to tlw bridge a t  the nlillpond. That  
tlir distance from the said public roatl to tlie bridge at thc ~~i i l lpont l  
does not cxcerd 300 yards, aud goes through ~ ~ o o d l a n d ,  not in cultira- 
tio11-high, dry land-and land on vhich a road could be easily and 
c o ~ ~ r n ~ i e ~ ~ t l y  corlstructetl. T11at there is already a well-defined nootis 
path leading from tlie public road to the bridge near the niillpond, and 
the co~~st ruct ion  of a road through the woods will occasion no damage 
to any one. 

The  plaintiffs further allege : 
"That the defendant by its act has attempted to c o n ~ k t  tlie lands of 

tlle plaintiffs to its own use, without notice and without hearing. 
"That X r .  1%. E. Ilosscley, chairman of the board of county commis- 

sioners, had assured, some time prerious to 9 Ju ly ,  the plaintiff, W. S. 
Parks, that the board xould give him proper hearing before ally actioii 
was taken in rcgard. to the location of this road. 

"That the road to  the said millpond is, and would be, used niainly by 
children of irresponsible age ailtl by insoh e11t people, they using it for 
the purpose of enjoying the watcr of the m i l l p o ~ ~ d ;  that these heretofore 
h a ~ e  occasioned considerable damage to the crops and l a d s  of these 
plaintiffs, and for that  reason these plaintiffs ha re  bccn compelled to 
stop passage over this path. 

"Tliat tllc location of this road as attempted to be located, tlirough 
the cleared land of tlicse plaintiffs, xoultl nork  unnecessary and irre- 
parable darnage to the lands of t h e  lhintiffs ."  

Wherefore, thcse plaintiffs pray : 
"1. That  the deferidants and each of t he~n ,  their agents and eni- 

ployees, be r e~ t rn in td  a i d  clijoilicd fro111 locating or attempting to locate 
the said roatl across the c'ulti~ ated land of these plaintiffs, as prorided 
in tlir r e so lu t io~~  of the Board of C o u u t , ~  Conm~issioners of Lenoir 
County. 

"2. That  defendants, and each of them, be ordered to appear and show 
cause why this restrainiilg order should not be made permanent." 

The conlplaitit was duly verified, and Judge F. A. Daniels issued a 
restraining order citing tlie defel~dants to appear before Judge H. -1. 
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Grady at Clinton, 24 July, 1923, to show cause why the restraining 
order should not be made permanent. 

The defendants, in their answer, deny that the individual members 
of the board of county commissioners are proper or necessary parties. 
I t  is not denied that the plaintiffs or any one of them is the owner of 
certain lands referred to in this action across which a roadway to 
Waters' mill is now, and had for some time in the past been, located, at 
present a distance of 700 yards across said land, and w:ien straightened 
or relocated under the order it will be a distance of about 450 yards 
across said land. 

They admit that a portion of the land is under cultivation. They 
allege the true facts in reference to the new road to he "that Waters' 

L. 

mill and inillpond is situated on the north side of the present paved 
State highway from Kinston to Goldsboro, and that hetween the said 
paved highway and the said millpond runs an old sand-clay public road 
from Kinston to LaGrange, and that in order for trrtvelers to reach 
said mill and millpond from said two above-mentioned public roads 
they must travel across the lands of various persons, including the land 
of the plaintiff, unless they go a very indirect and circuitous route, and 
could only then reach said millpond from a roadway which is not a 
public roadway, and which, even if it mas a public roadway, would 
cause great inconvenience for the vast majority of the public who 
desire to go to and from the said millpond. I t  is expressly denied that 
the said millpond is situated on any public road or path, it being situated 
only upon a private path or way, which should not be adopted by the 
authorities of Lenoir County as the only public way to said mill, and 
which has not been adopted as a public road or way by the defendants, 
in their judgment and discretion, which they are authorized to exercise 
under the law. 

Defendants further allege "That the said millpond ha,s been developed 
into a public summer resort and bathing place, and ha,3 for years been 
used as a public grist-mill, and that the vast majority of its patrons and 
the public who desire to go to said mill and have businms thereat come 
from the LaGrange section, from Kinston, LaGrange end other points 
along the paved highway aforesaid, and along the old sand-clay road 
above mentioned, and that at  present hundreds of penons daily go to 
said Waters' pond, the number being larger on holiday5 and week-ends. 
That for thirty years in the past, continuously, a road has gone across 
the lands of the plaintiffs and others, with their entire consent, connect- 
ing Waters' millpond with both of the above-mentioned public roads, 
and for the past ten years said road across plaintiffs land has been 
located just as it is now located, and has been thus used, without any 
objection whatsoever on the part of the plaintiffs. I t  is admitted that 
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at a regular adjourned meeting of the Board of County Commissioners 
of Lenoir County, duly held on Monday, 9 July,  1923, a petition was 
presented, requesting that  a public road be laid off and adopted from 
the LaGrange-Kinston Highway to Waters' millpond, to the end that  
the urgent needs of the public might be properly met, and because the 
said road which has been used for years had never theretofore been 
taken over as a public road, but had merely been used by the public 
without objection, and by the consent of the property owners, including 
the plaintiffs; and, pursuant to said petition, the matter having thereto- 
fore been carefully examined by the said board, an  order was duly and 
unanimously passed, under and in accordance with the authority ~ ~ e s t e d  
in said board by the special acts of the Legislature of North Carolina, 
constituting road laws of said county, and appearing in chapter 259, 
Public Laws 1907, and chapter 46, Public Laws 1913, and a copy of 
said order was forthwith delivered to plaintiffs. That  all things as 
contemplated by law applicable were duly considerrd and done by the 
tlefrntlant board, and a copy of the action so taker1 is the resolution 
that is set forth in plaintiffs' complaint. That ,  further, said board, in 
its said action, exercised the authority vested in i t  by lam in the utmost 
good faith, which was based upon the necessities and advantages of the 
whole public. I t  was admitted that  R. R. Rouse, under authority of the 
board, wrnt upon the land to carry out the order of the board. 

The answer further alleges that, by some means unknown to the 
defendant, a large quantity of nails were concealed in the road, which 
the drfendant is advised, informed and believes, and so arers, did serious 
injury to the automobiles of those who entered said road. 

I t  is further alleged that  the said road connecting the two aforesaid 
public roads with Waters' millpond, as now located, h a r e  been used 
without objection for the past ten years, but that  the location of the 
public road as contemplated in the aforesaid order has not yet been 
deterrnil~rtl, but that, in accordance with said order, the said present 
road is to remain open as a public road until the relocation, straighten- 
ing and shortening of the said road shall take place under the terms of 
said order. That  the action of the said board has a t  all times been for 
the purpose of meeting its duty to the  public, and tha t  i t  has acted in 
good faith. 

The  defendants ask judgment : 
"1. That  the temporary order hereinbefore entered be vacated," etr. 
On the hearing the plaintiffs presented a petition, signed by 113 per- 

SOI~S,  as follows: "We, the undersigned citizens of Lenoir and Wayne 
counties, being familiar  with the,location and condition of the road 
leading to Waters' millpond, recommend that  the road be not located 
through the cleared land of W. N. Parks  and through the  cleared land 
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of J. E. Jones. W e  are fully satisfied that  the convenience of tlie public 
rvill be served by tlie location of this road through t l ~ e  woodland of 
W. S. Parks  a d  J. E. Jones to Waters' mi l l~ond."  

The defelidarits presented a petition, signed by 285 persolis, as fol- 
lows: "We, the uders igued citizens of Leuoir Couuty, realizil~g tlie 
iniportal~ce, coliwl~iel~ce a d  need of a public road from the LaGral~ge- 
Killston Highway to Waters' inillpo~id, do hereby petilioli the county 
coliililissioi~ers of Lelioir County to ope l~  and comtruct a public road 
fro111 said liighrvay to said pond." 

Sulilerous affida~its  were presented to the court, on tlie hearing by 
plaintiffs and defendalits, s u s t a i n i ~ ~ g  their respective cc~l~teiitions. L l ~ i  

affidavit, sigued by 20 pe r so~~s ,  alleged tlint the road through the clcared 
l a ~ d  of plaintiffs and others to the millpond, is 7 7 3  yards farther than 
tlirough the woodland of plaintiffs, and others, to the old Kinston and 
Jasou Road. 

Thc judgniclit rendered 011 tlie hearing is as follows: 
"This cause c o m i ~ ~ g  on to be heard hefore me, Henry  A. Grady, resi- 

dent judge of the Sixth Judicial  District, this 24 July ,  1923, upon the 
motion of thc plaintiffs to continue the restrainilig ordcmr issued herein 
by Hon. F rank  A. Daniels, and returnable before me this day;  and it 
appearing to the court, from an  inspection of the record and exhibits 
filed, that  the board of commissioriers haye made an  ordrr  providing for 
tlie laying out of a public road across the lands of the plaintiffs; and 
the court being of the o p i ~ ~ i o n  that  said matter lies entirely within the 
discretion of said board of cor i~miss io~~ers  and is iiot subject to review 
hy tlie court, a d  there being 110 allegation in the complaint that  said 
board of c o n i m i s s i o ~ ~ e i ~  has abused thc discretion repostd in  it by law, 
it is, therefore, ordered and adjudged that  the restrainir~g order hereto- 
fore issued in this cause be, and the same is hereby, vacated and dis- 
s o l ~ e d ;  slid said board of commissio~iers will proceed under the resolu- 
ti011 referred to ill the pleadings. 

"I t  is further ordered that  said board of commissioners be permitted 
to proceed to use the old path or cartwap, referred to in  the pleadings, 
as a public road;  but, as to the relocation of said road, or widelling the 
sam4  said board mill defer action until the rights of the plaintiffs can 
be ~ ~ a s s e d  up011 by the Supremt~ Court." 

,I further ordw mas made, that the ulai11tiiT W. N. Pa rks  be restrained 
and enjoined from interfering with the use of the road as now located, 
etc. 

The  above are  all the material facts necessary for a proper under- 
standing of the case. 

,J. E'. T h o m a s  and  R. D. Johnsot1 for p l a i n f i f s .  
Cowpar,  W l z i f a k e r  Le. A l l e ~ z  for defendants .  
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CLARKSON. J. The  defendants contend that  the order of the board 
of county commissioners was "in accordance with the authority vested 
in said board by the special acts of the  Legislature of North Carolina, 
constituting road laws for said county, and appearing in  chapter 259, 
Public Laws 1907, and chapter 46, Yublic Laws 1913." The refer- 
ence to chapter 46, Public Laws 1913, should be, and was intended to 
be, "Public-Local Laws of North Carolina, Session 1913." I t  mill be 
noted that  the repealing clause in the 191 3 act says: "That chapter 259 
of the Public Lams of 1907 and all the l a m  and clauses of lam in con- 
flict with this act a re  hereby repealed." 

The  road acts, before mentioned, and the subsequent road acts for 
Lenoir County, were intended to make a more efficient system of roads 
for the county, better mairitenance and more permanent construction. 
Chapter 391, Public-Local Laws 1919 (repeals chapter 46, Public-Local 
Laws 1913 aiid amendatory acts "only in so f a r  as the same are modi- 
fied by and inconsistent with this act") prorided for a $2,000,000 bond 
issue to be voted by the people, and created a highway commission for 
the purpose of expending this money '(for the purpose of building and 
constructing its public roads, highways and thoroughfares of durable 
materials and in  permanent manner," etc. This highway coni~nission 
was to exist until the proceeds of the  sale of the bonds, etc., under the 
act were expended in building hard-surfaced and dependable roads and 
permanent bridges. The  people voted for these bonds, and Public-Local 
Laws, chapter 119, Laws 1921, aiid chapter 24, Ext ra  Session 1921, 
validated and legalized the issue to cure certain irregularities, and for 
other purposes. Public-Local Laws, chapter 466, Laws 1921, desig- 
nated the hard-surfaced roads to be constructed. Chapter 458 provided 
certain districts, fire, and each to select a county commissioner. Lenoir 
County, from these constructive acts, was one of the forerunners of 
hard-surfaced, durable county roads and maintenance of same in North 
Carolina. 

F rom a careful examination of the road acts of Lenoir County, the 
only authority we can find for locating neu, roads is  set forth in Public- 
Local Laws 1913, ch. 46, see. 13, which is as follows: 

"That, subject to the approval of the said board, the county superin- 
tendent of roads and the patrol supervisor are hereby empowered to  
locate or change any part  of the  public roads of Lenoir County, when in 
their opinion the same would be advantageous to the public; and when 
any person or persons on whose land the new road or a part  thereof is 
to be located claims damages therefor, and within sixty days files a 
petition before the said board asking for a jury to assess such damages, 
the said board, within not less than  twenty days nor more than sixty 
days after the completion of the said road, shall order a jury of three 
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disinterested freeholders to be sun~moned bv the sheriff or constable as 
provided by law, who shall give said landowner, or his local representa- 
tives, forty-eight hours notice of the time and place ~rhen and where 
the said jury will meet to assess the damages; and the said jury, being 
duly sworn, in considering the question of damages shzll also take into 
consideration the benefit to the owner of the land, and if such benefit 
shall be considered equal to or greatel. than the damages sustained, then 
the jury shall so declare, and shall ill any event rep0 .t in writing its 
findings to the board of commissioners for revision or confirmation: 
Procided, that if the said landowners be nonresidents of the county and 
have no local representative, it shall be deemed sufficient service of such 
notice for the sheriff or constable to forward by mail a written notice 
of the purpose, time, and place of such meeting of said jury to the last 
known post-office address of such landowner seven da j s  in advance of 
such meeting, and also to post a notice for seven days at the courthouse 
door in said county." 

This section provides a method of locating new roads. The method 
provided must be substantially followed. 

"Where the owner of land seeks to recover damage:; for the injury 
resulting from the location of a railroad on his land, he must pursue 
the remedy prescribed by the charter of the railroad company, as this 
statutory pro~is ion takes away by implication the cominon-law remedy 
by action of trespass on the case." AIIcIntire r .  R. R., 67 N. C., 278. 
See 8. 1 . .  Lyle, 100 N. C., 503; R. R. 7!. ,lfc('ask.ill, 94 3.. C., 746; Allen 
v. R .  R. ,  102 N .  C., 381. Where the Legislature has prescribed a 
method of procedure, the statute on the subject must ordinarily be 
followed. Proctor v. Conzrs., 182 N. C., 59. 

"It is the accepted principle, declared and upheld in numerous de- 
cisions with us, that courts may not interfc>re in a given case with the 
exercise of discretionary powers conferred on these local administrative 
boards for the public welfare, unless their action is so clearly unreason- 
able as to amount to an oppressive and manifest abuse of their discre- 
tion." Lee v.  Waynesville, 184 8'. C., 568, citing Dula v.  School Trus- 
tees, 177 N .  C., 426-431; Crotts v.  Winsto~l-Salem, 170 IT. C., 24;  Y e w -  
ton I ? .  School Committee, 158 R. C., 186-188; Jefress  v .  Greenuille, 154 
N. C., 490; Rosentkal c. Goldshoro, 149 n'. C., 128;  Snzall'v. Edenton, 
146 AT. C., 527; Ward 1 . .  Comrs., 146 N .  C., 534; Durham c. Rigsbee, 
141 N .  C., 128; Tate c .  Greensboro, 114 N .  C., 392;  Brcdnaz v.  Groom, 
64 IT. C., 244. See, also, Cotton Mills c .  C'omrs., 184 N.  C., 227, and 
Edwards v .  Comrs., 170 N. C., 448. 

From a careful reading of section 1 3  of the Road Act, supra, the 
method to locate any road in Lenoir County is as follows: 

( 1 )  The county superintendent of roads and the p:ttrol supervisor 
are empowered to locate the public road. when in their opinion the same 
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would he advantageous to the public. A report to this effect should be 
made to the Board of Comity Conimissioners of Lerioir Cou~ity.  The  
commissioners can approve or disapprove the location. I f  the location 
is approved, then, 

(2 )  The  person or persons on whose land the new road, or a part  
thereof, is to be located claims damages therefor shall, \rithin 60 days, 
file a petition before the said board asking for a jury to assess such 
tlamages. After the conlpletion of the road, the board shall order a 
jury, etc. The  board shall then proceed, as set forth in said section, 
and act. 

T e  think tlie nietllod pro~i t led  in the act requires no notice to the 
landowner wlien the road is first located. The county superintendent 
of roads and the patrol supervisor have the power to locate the public 
road (subject to tlie approval or disapproral of the board of county 
commissioners), or to take a surveyor, or other person or persons, if 
they see fit, arid do what is necessary for the purpose of locating the 
road. The  going on tlie land by the eniployctl agents of tlie county and 
locating the road is sufficient noticc. I t  can hardly be conceived tha t  in 
public matters of this kind those n.ho are  clothed ~ v i t h  authority should 
not in this, and all other public matters, act ~vit l i  courtesy in carrying 
out tlie gorern~nerital right. I t  is frequently a perplexing problem to 
tell how fa r  the individual has to yield his  personal and property rights 
for the cornrnon good. Soinetinles in carrying out the idea of the 
"greatest good to the greatest number," when it strikes the i~ id i r idual  
as to his oxm personal or property rights being affected, he  would rather 
the application be applied to his neighbor. The  taking of pr i ra te  prop- 
erty for public use by paying just compensation is a part  of the funda- 
mrntwl right that  the legis ln t i~e  branch of tlie golerniiient can grant  
to a county or other agencies. The  present act should be carefully 
administered as it goes as f a r  as any act of this kind;  and, while i t  
makes for efficiency, the individua1 is affected nlid his rights should he 
carefully guarded. 

"Xotwithstanding tlicre is no clause in the Constitution of North 
Carolina which expressly prohibits private property from being taken 
for public use without compensation; and although the clause to tha t  
effect in the Constitution of the United States applies only to acts by 
the United States, and not to the government of the State, 8. 1 , .  A*PW- 
som, 5 Iredell (27 N. C'., 2501, yet the principle is so grounded in 
natural  equity that  it has never been denied to be a part  of the law of 
North Carolina." J o h m f o n  7.. Rankin, 70 N. C., 55.5; 8. 7%. Lylr, 100 
N. C., 497. 

Under the special statute for Lenoir County the  "person or persons 
on whose land the new road or a par t  thereof is to  be located claims 
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damages therefor and within 60 days files a petition before the said 
board asking for a jury to assess such darnages." This claim must be 
made within the statutory time. R. R. 1' .  JIcCaskill ,  supra;  D a y f o n  
v .  Asheville,  185 N .  C., 12. 

"On the back of the telegraph blank was the usual requirement that 
any claim for damages must be presented to the con pany ill writing 
within sixty days after filing the message. This regulatiou has been 
held reasonable and T alid in Sherrill  u. T e l .  Co., 109 N .  C., 527, and has 
been often appro~ed  since." Bennet t  11. T e l .  Co., 168 N. C., 498. The 
State Highway Act allows 60 days. Road Commiss io t  v.  Sta te  H i g h -  
w a y  Commission,  185 N. C., 56. 

The assessment of damages after the road is located is well settled in 
this State. JIc In t i re  v. R. R., supra;  R. R. v. 1llcCasX.il1, supra:  
S. u. M c I v e r ,  88 N.  C., 690. Notice need not be ,;iven the owner 
unless required by the statute, as to entry on land--notice  nus st be 
given as to assessment of damages. S .  I * .  Jones, 139 N. C., 616 ; Dur- 
h a m  c. Rigsbee, 141 N.  C., 131; K i n s t o n  v. Lof t in ,  149 N .  C., 255; J e n -  
nings v. H i g h w a y  Corn., 183 N. C., 68; 2d Lewis' Eminent Dom., 
see. 66. 

The powers that can be granted to local governmental agencies unless 
restrained by constitutional prohibition are broad and comprehensive 
The powers when granted should be exercised with care and caution. 

"Unless prohibited by the Constitution, the power of the State to 
appropriate private property to public use extends to every species of 
property within its territorial jurisdiction, and where rL public-local act 
creates a county highway district and gives to it, broadly and without 
restriction, the right to condemn private property for h ghmay purposes, 
the power so given will include dwelling-houses, trees and yards of the 
owner of land lying upon the roadway, unless such pxver is excluded 
under general or other State laws applicable." Cl i f ton  v. Dupl in  High- 
w a y  Commission,  183 K. C., 211; ( h n f e r  v. 2'ozon of S a n f o r d ,  ante ,  
452. 

From the record the statute, Public-Local Laws of 1913, ch. 46, has 
not been substantially complied with. This cause is remanded to the 
end that the county superintendent of roads of Lenoir County and the 
patrol supervisor locate the road as pointed out in this opinion, and the 
procedure be as herein indicated. That the order in the record signed 
by the court below restraining and enjoining W. X. Parks continue in 
force in accordance with the order. That the cost in this cause be 
equally divided between the parties plaintiff and defenlant. As herein 
modified, judgment is affirmed. 

Modified and affirmed. 
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W. IT-. PAK1,IICR r. J .  J. MILLER asu IT. 7V. BIITLER. ADMINISTRATORS 
OF E. B. MITILER, DECEASED. 

(Filed 81 November, 1923.) 

1. Contracts-Parol-Statute of E>auds--Promise to Pay Debt of An- 
other->lortgagcs-De~ls and Conveyances--Consideration. 

A purchaser of Iand rectGved liis deed therefor and gave back a mort- 
gage, which was registered, for tlie balance of the ~urc l iase  price secured 
by his notes under seal. and thereafter conreyed liis equity to a third 
~ :c>~son  in c.onsitlrratio~~ of a c~iTain c l u l i  Imynlcwt ant1 liis grantee's 
pnrol 11romise to pay off tlic mortgage clcbt: Held, the parol agreement 
for the ~ ~ a y n l c n t  of tlir mortgage debt was not a promise to pay the debt 
of  nnotlier ~,c'cluilwl 11y tlic stntutc~ of frnuds to he in writing (('. S.. 
s c ~ .  987).  and is \-alid nntl enforcealrl? as  a direct ohligation of his 
g r : ~ n t ~ ~  s1111l1ortrd 1 1 j  :I sufficient consideration. 

2. Same-Parties-Privies-Actions. 
TThcre the grantee of tlie mortgagor has agreed as  a part of the pur- 

chase ~xic.e of lmtl.; to acsume the ~ n ~ m e n t  of a mortgage thereon, the 
mortgagee. ac tht' one for whose benefit the contract was madr, though 
not qtrictl? n 1 ) r i ~ y  thereto, may malntain his action thereon, hntli 
arainct liis mortgagor and the grantee in the latter's deed. 

3. Same--Sotes rnder Seal-Limitation of Actions. 
Where tlic grantre of a mortgagor of lands has assumed, under a valid 

agreement, to diucliarge the mortgage debt, evidenced by notec under 
seal. the ten jcar  ~ t n t u t e  of linlitations a1)pliec. C. S , see. 437 

4. Evidence-JIotions-Nonsuit. 
ITpon a motion to nonsuit plaintiff. the evidence will be considered in 

the light most favorable to him. 

, ~ P P E A L  plaintiff f rom Lane,  J., a t  J u l y  Term,  1923, of ASHE. 
Civil action. T h e  essential facts  i n  t h e  case a r c  t h a t  on 11 October, 

1910, TIT. TIT. l'arlirr, the  plaintiff,  and  his  wife, I d a  Par l i e r ,  executed 
and tlcliwred to one J .  F. Brown a n d  wife, J u l i a  Brown,  a deed in fee 
s implr  to  a t rac t  of land containing about 45 acres i n  TVatauga and  
A l r r r y  counties, and  t h e  (Ired was recorded. T h a t  t o  secure t h e  balance 
of the 1)urcllasr-money on t h e  land,  J .  F. 13rown made  a mortgage of 
m e n  da te  on the  land to Mr. W. Par l ie r ,  the  plaintiff,  f o r  $300, evi- 
tlericetl by tlircr bonds under  seal dated 11 October, 1910, of $100 each, 
due on 1 1  Octobcr, 1911, 1 1  October, 1912, ant1 11 October, 1918. T h e  
mortgage was duly recorded. T h a t  rio par t  of t h e  bonds have been 
paid. T h a t  thereafter,  i n  t h e  fal l  of 1911. J. F. Brown and  wife sold 
the  land tleedcd t o  them by plaintiff and  his  wife  to  E. B. Miller a ~ i d  
m a d r  a dred to hinl fo r  t h e  land. T h a t  E. B. Mil ler  is  dcad and  t h e  
defendants a r e  h i s  administrators. T h a t  a t  t h e  t ime  Miller purchased 
the Iand f rom Brown, t h e  P a r l i e r  mortgage was du ly  recorded i n  
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Watauga and Avery counties, where the land was situate. That  a t  
the time Miller purchased the  land from Brown and thc deed was made, 
the  following agreement took place between thein i n  regard to the Pa r -  
lier bonds a i d  mortgage, as testified to by the following witnesses for 
plaintiff: 

S. S. Eevis testified: "I knew E. B. Miller and kiiov W. W. Parlier. 
I had a conversation with E. B. l l i l le r  with refcrel~ce to notes esrcuted 
by J. F. Brow11 to W. TI?. Parlier  for lands ill Watailga Coulity and 
Avery County. I have 110 interest ill this suit. E. B. Miller, in this 
conversation, told me tliat lie was to pay what was behind to Mr.  Parl ier  
or would sell to Par l ie r ;  that  he did not know what he would do, but 
would do one or the other. E. B. Nil ler  told liic what Brown sold the 
land to him a t  and what the stock was wort11 arid what was beliii~d, 
and that  he had to sell out to Par l i r r  at what it cost l~ii i i  or he would 
have to pay tlie Brown notes to Parl ier .  Said lie mas to pay X r .  Parl ier  
what Mr.  Brown owed on the land. Miller told me he  got the land 
for the consideration tliat lie was to pay Mr. Bro\vn $LOO and pay the 
notes of $300 that  !drown owed Parl ier .  

'(The coiivcrsation I had with E. B. Miller was in tlie late fall of 
1911. About two or three years after this, E. B. Miller told me that  
he had never dolie anything about scttliiig wit11 Pi~r l ie r ,  and said he 
\\-anted to sell out to Parl ier ,  if lie could." 

Mrs. Ju l ia  Brow.n testified: "I am the wife of J. 3'. Brown, and T 
was pesen t  when my  husband sold thc land to E. 13. Miller, tlie Parl ier  
land. W e  executed a deed to E. B ,  Miller for the land, and a t  the time 
tlie deed was made, my husband told Mr. Miller that  lie owed Mr.  
Parl ier  ancl had executed and delivered three notes of $100 each to Mr.  
Parl ier  and that  they had not bern paid, arid told him about tlie mort- 
gage to Mr.  Parl ier ,  and Mr.  Miller said h e  would teke them on his 
own risk and pay whatever there would be to pay oil them-that is 
just what he said. 

"E. B. Miller agreed with my liusbaiid to pay the no1 es he had given 
to W. W. Parlier, but I cannot tell you just when it was-about a year 
or so after Mr.  Bromii gave the notes." 

T h e  suit was started 1 December, 1019. T h e  deed from Parl ier  and 
mife was made to I3rowii and mife. Brown alone sig1it.d the mortgage 
to plaintiff, but as Brown and wife signed the deed to Niller, this fact 
is not material. 

- i t  the coliclusioii of all the evidence, thcl defendants made a motion 
to lionsuit. The  court below allowed the motion, and plaintiff excepted 
and appealed to this Court, and assigned as error the court's granting 
the nonsuit a i d  signing judgment of nonsuit. 
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( ' h a s .  B. S p i c e r  and P a r k  d? J o h v ~ s t o ~ ~  for p la in t i f f  
F .  A1. L i t l n c y  atzd 2'. E. H i n g h a m  for  de f endan t s .  

CL IRICSON, J .  We think the court below erred ill granting defendants' 
niotioii to nonsuit. 

The  promise made by E. B. illiller (defendants' intestate) to J. F. 
Brown to pay TV. TV. Parl ier  the notes of $300 that  Brown owed Pa r -  
lier n n d c ~  the facts ill the case, if true, TZ as a binding contract, founded 
on a raluable coilsideration a l ~ d  enforceable. J. F. Brown owed W. W. 
Parl icr  $300 a i d  interest, balance of purchase-mopey of land that  was 
deedrtl to hinlself and wife by Par1ic.r and uifc.  I I e  gave Parl ier  a 
mortgage 011 the l a i d  to secure the $300-three bonds of $100 each. 
JTlien J. F. Bron n and his n ife conrcq-ed the land to E. B. Miller, 
if the evidrnce is true, Brown told l h l  what ~ v a s  due on the land, and 
as part  of the col~sideratioii, or purchase price of the land, Miller 
agreed to pay the $300 bontls and mortgage on the land that  was owing 
to Parlier. From tlic evidence, E. B. l l i l le r  received a deed for the 
land and promised to pay the debt on it. 

"A11 assignee of a note secured by a mortgage is entitled to the full 
benefit of the mortgage; a i d  where tlie mortgagor has conveyed the 
mortgaged land, subject to the paynlcllt of the mortgage debt, and it 
has successirely been conveyed to several grantees, one to the other, each 
assunling ill his tlced tlie paynle~lt  of said debt, a holder for value of 
the note thus secured, under the equitable doctrine of subrogation, has a 
right of action, not only against the mortgagor of the lands for what- 
ever balance on the note the foreclosure fails to satisfy, but also against 
the several grantees of the land, who successirely and from each other 
assunied tlie indebtedness secured by the mortgage, and evidenced by 
the   not^ sued on." N a h r r  1%. l i n n i e .  163 S. C., 588. The assumption 
of the debt need not be in writing. 

The  matter is fully discussed and the principle abore set forth sus- 
tained by W a l k e r ,  J., in  R d c f o r  2'.  L y d a ,  180 h'. C., 577. The  same 
learned Judge ~vro te  the  H a b e r  case,  supra .  See 'Clroodcoc.k v. Bos t i c ,  
118 N. C'., 5 2 2 ;  !Tray 1 % .  ' I ' ranspor ta f1on a n d  S t o r a g e  Po., a n t e .  224. 

W r  deduce from the authorities that  i t  is well settled that  where a 
contract between two parties i s  made for the benefit of a third, the 
latter may sue thereon and recorer, although not strictly a privy to the 
contract. 

I t  is well settled that  a direct action mill lie against the promlssor 
when the promise to pay the  debt of another arises out of some new 
and original consideration of benefit or harm, moving between the 
principal contracting parties. 
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The defendants filed no brief and did not argue the c,ise in this Court. 
I n  the answer the learned counsel for the defendarts, among other 
defenses, relied on the statute of frauds and the three-year statute of 
limitations. The statute of frauds, which is as follows, does not apply 
to the facts in this case: 

"No action shall be brought whereby to charge an executor, admin- 
istrator or collector upon a special promise to answer damages out of 
his own estate or to charge any defendant upon a special promise to 
answer the debt, default or miscarriage of another person, unless the 
agreement upon which such action shall be brought, or some memo- 
randum or note thereof, shall be in writing and signed by the party 
charged therewith or some other person thereunto '2y him lawfully 
authorized." C. S., sec. 987, well known as 29 Charles 11. 

The threeyear statute of limitations does not apply. The promise 
was to pay the bonds, which were under seal, and tcri years had not 
expired when this action was commenced. C. S., 437, says: "Within 
ten years an action . '. . upon a sealed instrument against the 
principal thereto.'' 

Professor Minor, in his great treatise on Real Property, says: "If 
the assignee (of the land) does thus assume payment of the mortgage 
debt, he thereby becomes the principal debtor, and the original mort- 
gagor is only liable subsidiarily as a surety. Bnd while the mortgagee 
may continue to hold the mortgagor personally liable upon his contract 
to pay the debt, notwithstanding the assumption of the mortgage by 
the purchaser of the land, he niay also, it seems, hold the purchaser 
directly responsible, though he is not a party to the agreement between 
the mortgagor and the purchaser--a right based sometimes upon the 
principle that one may sue upon a contract to which he is not a party, 
if it be made for his benefit, and sometimes upon the theory of the 
subrogation of the mortgagee to the rights of the mortgrgor (the surety) 
against the purchaser (the principal debtor)." 1 Minor on Real Prop- 
erty, see. 647. Baber v. Hnnie, supra. . 

These are the only defenses that can now be considered in the record 
on the motion of the judgment for nonsuit, which is always to be taken 
in a light most favorable to plaintiff. Upon a new trial there may he 
other defenses. 

For the reason stated, there was error. 
Reversed. 
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I'HII,OUS E. TUCKER v. HESRY EATOUGH, I~DIVIDUALL~ ASD AS AGEST 
FOR THE UNITED STATES TEXTILE WORKERS OF AMERICA, AN 

USINCORPORATED ASSOCIATION. 

(Mled 21 Kovember, 1923.) 

1. Actions-Defenses-Unincorporated Societies-Process-Principal and 
AgvntSlander--Corporations--Statutes-Pleading~-Demu~~~er. 

An unincorparated association or society has no legal entity at  com- 
mon law, and there is none conferred by statute, for liability for libel 
of an alleged agent, and nhen it appears that the summons in the action 
had only been served on one as agent for such society, the court will 
dismiss the action when the complaint itself shows want of jurisdiction, 
c r  mero motu. Nor can a written demurrer to this xant of jurisdiction 
confer it on the courts: Held further, the service would not have been 
sufficient upon a corporation under the facts of this case. C. S., sec. 
483 (1). 

2. Same--Class Representation. 
Our statute permitting the joinder of parties and recognizing repre- 

sentation by common interests, C. S., sec. 457, cannot have application 
to an attempted suit against an unincorporated society, when no indi- 
vidual has been made a party defendant, or appears to defend the actioll 
in behalf of himself or other member of the society. 

APPEAL by plaintiff from Harding ,  J., orerruling a demurrer, 16 
August, 1923, from MECKLENBURG. 

This action was begun I1 May, 1923, by the issuance of summons 
against "Henry Eatough, individually, and as agent and organizer of 
and representing the  members of the United Textile Workers of 
America, an  unincorporated association," but when the complaint was 
filed it disclosed that the purpose of the  action was to sue the United 
Textile Workers of America and said Henry Eatough for $10,000 dam- 
ages for an  alleged libel issued by him. 

I t  appears from the complaint of the plaintiff, as well as in  the sum- 
mons, that  the United Textile Workers of America is an  unincorporated 
association and service was made on Eatough alone. 

The case coming on to be heard before Harding, J., upon the com- 
plaint and demurrer, the court "being of the opinion upon the pleadings 
filed that  the  defendant, IJnited Textile Workers of America, is not 
properly before the court, the demurrer is sustained," and the plaintiff 
excepts. 

W i l l i a m  L. Narsha l l  for plaintif f .  
J .  F r a n k  Flowers  for defendant .  

CLAKK, C. J. I n  the summons, the  sheriff was commanded "to sum- 
mon Henry Eatough and Henry Eatough as agent and organizer of ant1 
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representing the members of the United Textile Workers of America, 
an unincorporated association, defendants in the above action." I f  
the "United Textile Workers of America" had been a corporation the 
service would have been invalid, C. S., 483 (I) ,  and the action should 
have been dismissed as to them by the judge ex mero rnotu. As the 
summons recites that they are unincorporated, for a still stronger reason 
the summons should have been dismissed. I n  either event the action 
of the judge would have been correct. 

The United Textile Workers of America did not arpear and could 
not for they had no legal or actual existence, and there was and could be 
110 service on any one as to them. The demurrer by vhomsoever filed 
was not and could not be an acknowledgment of service by any one, 
and the court could act ex mero nzotu upon the allegation of the plain- 
tiff in the summons and in the complaint that the party attempted to 
be sued was unincorporated, and the return of the sherifF that there had 
been no service upon any one except Henry Eatough. 

The complaint avers that Henry Eatough issued a printed circular 
that was libelous and reflected on the plaintiff, and that as he was the 
agent of the said unincorporated association, said association is respon- 
sible without naming any of them or service on any of them, and asks 
for $10,000 damages out of said Henry Eatough and said unincor- 
porated association, and naming no one, and service b4ng had on no 
one except said Henry Eatough. 

I t  has beell held by our Court that unincorporated associations cannot 
be sued in the manner attempted in this case, and it h ~ s  been held by 
various other courts also that roluntary unincorporated associations 
have no separate legal existence; that they cannot make contracts or be 
sued as an association except through the individuals who compose its 
membership. 

I t  has been held in some of the equity courts of this country that 
where some of the members of an unorganized body have been made 
parties that proceedings will lie against them, but this rule is only 
applicable in those courts after sundry members have been made parties, 
and in this case none of the members of the alleged United Textile 
Workers of America have been made parties, and even the equitable 
doctrine of virtual representation adopted by the chancery courts in 
some other jurisdictions cannot apply. 

111 this State, our statute does not even go to that extent, C. S., 457, 
which merely prorides for the joinder of parties as follows: "When the 
question is one of a common or general interest of mruny persons, or 
where the parties are so nulnerous that it is impracticable to bring 
them all before the court, one or more may sue or defend for the benefit 
of all," but that is merely permissive to them and clearly does not apply 
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to the  circumstances of this case. Here  Eatough is sued as ail indi- 
vidual and as w e n t  of the United Textile Workers. X o  member of 

u 

the union is i n  court or even named as a defendant. Eatough alone is - 
sued, first as an  i n d i ~ i d u a l  and second as  alleged '(agent or  organizer 
of the union," but it is not even alleged that  he  is a member, and, on 
tlie contrary, the complaint avers tliat the union is colnposed of a large 
number of indiriduals wlio are not incorporated. I t  does not appear 
that  any one is authorized to represent them. 

I n  A b b o f t  c.  H a n c o c k ,  123 N .  C. ,  9 9 ;  S u l l l c a n  11. F i e l d ,  118 3. C., 
338, and W i n d e m  u .  Soz i ther land,  174 N. C., 235, cited by the plaintiff, 
it was held tha t  a demurrer docs not lie for  superfluous parties, but 
this docs not dispense with the requirement that  before a pbrty named 
as defeiidant can be proceeded against, it  must be served with surninons - 
and possess legal capacity to be sued. 

I n  Xe7-r 7.. l i i c k s ,  154 N. C., 268, it is said:  ",I roluutary associa- 
tion lias no existence or power except as contained i n  its formal articles 
of agreenient or estahlislied by custom acquiesced in by the parties to 
it." Tllc coniplaint i n  this case sliows plaiiily that  the actioii was 
brought against the association, and in this S ta te  only natural  or arti- 
ficial persons can be brought into court upon sumnlons. The  defe~idant. 
Ciiited Textile Workers of A h e r i c a ,  not being i~lcorporated, is  without 
capacity to sue or be sued, and the court l~roperly dismissed the actioli 
e x  m r r o  mofu. 

111 S e l s o n  v. Rel ie f  D e p a r t w e t l t ,  147 N. C., 104, the matter is dis- 
cussed fully, and the Court said that it appeared that the  alleged de- 
fendant x a s  neither incorporated nor a legal entity, adding tliat even 
a State department like the Insane -Isylum, or the Board of Educatioi~,  
or the State's Prison, though created by statute, liad no power to sue 
and are i lr lni~iie frorn liability to suit except when the statute creating 
them especially granted the permission to sue or bc sued, and said that  
tlie alleged ('Relief department is not a natural person. I t  is not a cor- 
porate body. I t  has 110 legal entity. I t  is, in the eye of the la\ \ ,  an 
'airy nothing.' I t  has 110 poner to contract. ,Illy contract made i n  its 
llalnc would be tlie contract of the iridi\idual assuming to act for i t  
or tlie contract of tlir railroad company whose 'agency' it was. ,I juclg- 
nic~nt against the 'relief department' would h a r e  nothing to act on. 
The  sheriff could find no one upon n110111 to levy his execution. I t  
would glide frorn his g rmp  as the shade of Cwusa eluding the enlhrace 
of Elwas. 

"Tenuesque recessit in auras. 
Ter frustra cornprelisa effugit imago. 
P a r  Ierribus rentis  volucriqur~ siniillima sonino." 

Virg. Eneid 11, r .  791 ct seq. 
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I t  was also said in that  case that  there being n defect of jurisdiction, 
t l ~ c  court should have dismissed the action ex mero  mcfu. "The posi- 
tion of the ulaintiff was no better than  if the summons had been se&ed 
on ail i i ~ f a n t  i n  an action on contract." 

The  subject has also been discussed in Ball-Thrash v.  X c C o r m i c k ,  
162 N. C., 475; Rreziqer 1 % .  A b ~ r n a f h y ,  159 S. C., 285; Rochs I:. 

Jacksorz, 156 N. C., 328. I n  all of these cases i t  was he'd tha t  a proper 
method of takiug advantage of the defect in parties OIL the ground of 
incapacity to be sued is by a written demurrer when the defect appears 
oil tlie face of the record, as is the case here. or bv a lswer when the 
incapacity to be sued does not appear. 

I t  is t rue that  if a defendant riained in  a sunlmoils or an  action, who 
has the capacity to sue or be sued, appears therein for any purpose, 
except where his appearance is properly restricted to {he  purpose for 
which a special appearance call be entered, his appearance cures any 
irregularity in the method and detail of service, and by his appearance, 
if he lins the legal capacity to be sued, he waives the qusstion of venue. 
But that  is not the case here, for the reason that  the demurrer is based 
upon the want of legal capacity to sue or be sued. 

The  only party in  this case was IIenry Eatougli, and the  language 
of the sunlnlons could not bring the United Textile Wor1;ers of America 
in as  defendant even if that  association was a legal entity. 

.bong other cases, in the Coronado Coal case, 2.59 U. S., 344, Chief 
Just ice  T a f t  uscs the following language: Tndoub ted ly  a t  common law 
an  ~lniiicorporated association of persons was not recognized as having 
any other character than a partnership in whatever was done, and it 
could oidy sue or be sued in the names of its members, and their liability 
had to be enforced against each member." I n  the  famous T a f f - V a l e  
case, in which an  unincorporated labor union was held to be suable, this 
was placed solely upon tlie ground that  Parl iament had passed the 
Trade ITriion Act of 1871, which permitted trade unions lo  be registered, 
and gave ta  registered unions the  power to own property and to act by 
agents. This  is cited and explained by J u d g e  Taft ii the Coronaclo 
Coal dwis ion ,  supra. 

I n  North Carolina there is  no legislation thus changing the common 
law, nnd the Legislature has not authorized, but has refused to author- 
ize these unincorporated associations to take and hold property in their 
association name. I n  the Coronado case it is  said by Chief Just ice  
Taft: "There is 110 principle better settled than that  an  unincorporated 
associatioil cannot, in the absence of a statute author iz in ,~  it, be sued in 
the association or company name, but all the members must be made 
parties, since such bodies, in the absence of statute, have no legal entity 
distinct from that of its members. 5 C. J., 1369; 20 R. C. L., 672, and 
many other cases. 
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I f  an  action could be brought against Eatough, it certainly could 
not be served upon Eatougli alleging that  h e  is agent for the United 
Textile Worlrers of America, but it must be served upon soin? officer 
of the corporntion designated by statute for that  purpose. This  aloiic 
would sustain the action of Judge Harding. 

But  upon the broader grouiitl, if contrary to common law, an action 
could be brought without authority of a statute against an uiiiiicor- 
porated body, i t  would be permissible for m y  person to bring an action 
against the Confederate Veterans Association, or the Arnerican Legion, 
or the League of Women Voters, or  any other uuorgai~ized body upolr 
an allegation that  one of their members had committed the libel or 
other legal wrong against the person bringing the action. It certainly 
cannot be necessary to discuss fur ther  the proposition tha t  the Uiiited 
Textile Workers of America not being a legal entity, and there being 
no statute authorizing them to be sued, that  the action was properly 
dismissed as to them. 

The  defendarit, Eatough, is liable for any libel that  he may be proven 
to have issued, arid any individuals or corporatioils who aided and 
abetted him in issuing a libel can be made parties defendant, but not 
an unincorporated body of men. 

Affirmed. 

TTASHAhl & PATTERSON MOTOR C'OMPANY v. H. B. REEP. 

(Filed 1 November, 1'323.) 

Appeal and Emor-Motions-Certiorari - Record-Dislnissal-Rules of 
Court. 

It is indispensable for the appellant to conform to the rule requiring 
that he aptly file the record ~ r o ~ e r  of hi.; case ~ i t h  his motion for a 
certiorari to bring it up to tlie Suprcnw Court; othernisr, it \ \ i l l  be dis- 
missed upon appellee's motion nladc~ in  accortlarice n ith the rules regu- 
lating appeals. 

T m s  was a motion uiider Rule 17  of this Court, 185 K. C., 792, regu- 
larly made, upon the proper certificate, to docket and dismiss this 
appeal. The  case was tried at April Term of G a s ~ o s ,  and the ?ertifi- 
cate is  in proper form and filed in proper time, and the appellants failed 
to bring u p  and file a transcript of tlie record sere11 days before the call 
of the docket of the causes from that  district. 

S .  T .  Durham for plaint i f f .  
W o l t z  d? W o l t z  and George 1.1'. Wilson  for de fendan t .  
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PER C C ~ R I A ~ I .  This case was tried a t  the April Term, 1923, of Gaston. 
I t  was requisite that  the appellant should docket his; appeal in this 
Court se\-en days before the call of the Fourteenth District, to which 
it belongs. The  only exception under Rule 17 is that  if for any suffi- 
cient reason the full record of the case on appeal could not be docketed 
in time, the appellant must file, seven days Before the  call of the district, 
thc record proper, and upon sufficient cause apply for a certiorari. The  
plaintiff makes this motion, but has not filed any record proper, or i n  
any respect complied with the requirements of the rule which applies to 
all other appellants. 

Tlie appellant filed, i t  is true, a statenlent that  he  appealed, and that  
he asked the clerk of the court below to send u p  the ~)ecord, but avers 
that  by some mistake the clerk confused it with another record and has 
failed to send i t  up. The  clerk of the court below, in contradiction, 
filed a statement that  such application to send u p  the cese was not made 
so f a r  as  is recalled by the clerk's office, but, however iha t  might be, i t  
was incun~bent upon this appellant, as upon all others), to see that  his 
case was sent u p  and docketed in t ime; and in  any event if, without 
fault of the appellant, this was not done, it was his duty to h a r e  gotten 
a c80py of the record proper, duly certified by the  clerk, and filed it i n  
the office of this Court sewn days before the call of ] h e  docket as an  
indispensable requisite for a motion for certiorari to cure the defect to 
bring up the appeal i11 time. This has not been done, and the appellant 
does not eren allege that  he has paid, or tendered the cost of making out 
the record, or has taken any steps whatever to have i t  sent up. 

The  motion for cerfio7*ari in this, as i n  all other cases under like cir- 
cumstances, must be denied, and the motion to docket ilnd dismiss must 
be allowed. The  precedents to this  effect a re  numerous; and uniform. 

Motion for  certiorari denied. 
Motion to docket and dismiss allowed. 

MERCHANTS SATIONAL BANK v. DORTCH 6: HINES 
A N D  DAXIEI, ALLEN. 

(Filed 28 November, 1923.) 

1. IVills-Devise-Estates-Rule in Shelley's Case. 
The rule in Shelley's case  prevails in this State as r .  rule of property, 

overruling any particular intent of the grantor or devisor expressed in 
the instrument to the contrary, falling within its application. 
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2. Sam-Fee Tail-Statutes-Fee Simple. 
A devise of lands to the testator's named children "for life only and 

then to their hody heirs," falls nithin the rule in Shellell's cclsc, notwith- 
s t a i~~ l i i~g  the use of thr nords "for life oi~lg," aucl carries to the rtwai11- 
clcrn~ai~ a fee tail under the old law, coi~verted by our statute into a fce- 
simple title. C. S., Bet. 1734. Hart  z t i y t o ~  c. Grimes ,  163 S. C., 76, cited 
ant1 apl~lictl. 

( 'IOKTROVERSY without action heard and determined before his Honor, 
Calr-ert,  J., at November Term, 1923, of WARE. 

P l a i ~ ~ t i f f s  h a w  contracted to sell and defendaiits to buy a tract of 
larid in said couuty, krionn as  the Reedy ('reek land, subject to the life 
estate of X a r t h a  ,\.laynard, widow of Jacob Mayilartl, tlcccased, a t  a 
specified price, and defeiidarlts decliiie to proceed further on tlle ground 
that plaiutifis' title to said land is substaritially defective a i d  in viola- 
tion of tlie terms and co~iditioils of the contract. On the facts sub- 
mitted, the court being of opinion that  the title is good, elitered jutlg- 
riiei~t that dcfrndants cori~ply with the contract of p u r c l ~ s c ,  anti 
d e f ~ ~ ~ t l a ~ i t s  except a11d appeal. 

HOKE, J. The  title offered depeuds upon the proper constructioii of 
the last will and testament of Jacob ;\laynard, deceased, devisor and 
former owner of the property, the items of the  will appertaining to tlle 
question presented being i11 terms as follows : 

"I g i ~ e  and bequeath to my oldest son, James hIayiiard, aftcr tlir 
cleat11 of my wife or the  te r~i l i~ ia t ion  of her  rido ow hood, one-tliirtl of 
my land know11 as the Reedy Creek lmid, his lifetinie only, and then to 
his body heirs. 

"I g i ~ r  and bequeath to my oldcst daughter, Penina Sorrell, after tlic 
death of my wife or the tcrinination of her ~vidowhood, one-third of 
my land known as the Reedy Creek land, her lifetime oiily, the11 to her 
hody heirs. 

"I give and bequeath to my  youugest daughter, Mary King, after the 
death of my wife or the termination of her widowhood, one-third of 
my land lnionn as the Reedy Creek Ixi~d,  her lifetime only, then to her 
hody heirs." 

I11 this cormection it appears that Jacob Maynard, devisor and former 
owner, died i11 1910, making disposition of the property in liis last will 
and testament as above stated. That  the three devisees, his only chil- 
dren and heirs at law, survived the testator, and also his widow, Martha,  
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who is still living. That after the death of said testatoi., Penina Sorrel1 
died without issue or will, and later, Mary King died, leaving three 
children as her heirs at law, her husband having died before her. That 
plaintiff has acquired and holds the title to the property, subject to the 
life estate of the widow, by formal deeds from J. B. Rill, the latter 
having purchased and taken deeds in fee sufficient in f w m  from James 
Maynard and from the three children of Mary King. Upon these facts 
plaintiff contends that its deed tendered to defendants will corir-cy the 
entire title subject to the life estate of the widow. 

Defendants contend that the title is defective in that, under the will 
of his father and by its true intent and meaning, James Maynard has 
only a life estate in the property, the devise being to "James Maynard 
for his lifetime only, arid then to his bodily heirs." 

I n  numerous decisions of the Court, the rule in  Skellfy's case has been 
recognized as existent in this State, and in cases calling for its applica- 
tion-it is held that it prevails as a rule of property, overruling any par- 
ticular intent to the contrary appearing in the instrument, deed or will 
by which the same is created. Elampton v. Griggs, 184 N .  C., 13; Wal- 
lace v. Wallace, 181 N. C., 158; Noblcs v. Nobles, 177 N. C., 245; Robe- 
son v. Moore, 168 N.  C., 388; Hawington v. Grimcs, 163 N.  C., 76; 
Nichols v. Gladden, 117 N. C., 497. 

I n  the recent case of Hampton v. Griggs, Stacy, J . ,  delivering the 
opinion, said: "It is further conceded by practically all the authorities 
that the rule in question is one of law and not one of construction, and 
that at times i t  overrides even the expressed intention of the grantor, or 
that of the testator, as the case may be. But when this is said, it should 
be understood as meaning that only the particular intent is sacrificed 
to the general or paramount intent. I t  is not the estate which the 
anrestor takes that is to be considered so much as it is the estate in- 
tended to be given to the heirs. As said in Baker v. k'cott, 62 Ill., 88: 
'It has frequently been adjudged that though an estate be devised to a 
man for his life, or for his life et  nun aliter, or with any other restrictive 
expressions, yet if there be afterward added apt and proper words to 
create an estate of inheritance in his heirs or the heirs of his body, the 
extensive force of the latter words should overbalance the strictness of 
the former. and make him tenant in tail or in fee. The true auestion of 
intent would turn not upon the quantity of cstate intended to be given 
to the ancestor, but upon the nature of the estate intended to be given 
to the heirs of his body.' The first question, then, to be decided is 
whether the words 'heirs' or 'heirs of the body' are used in their techni- 
cal sense; and this is a preliminary question to be determined, in the 
first instance, under the ordinary principles of construction, without 
regard to the rule in Shelley's case. Xot until this has been ascertained 
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by first viewing the instrument from its four corners ( T r i p l e f t  v. Wil- 
liams, 149 N. C., 394), and determining whether the heirs take as de- 
scendants or purchasers, can i t  be known in  a given case whether the 
facts presented call for an application of the rule. ' In  determining 
whether the rule in  Shelley's  case shall apply, it is not material to in- 
quire what the intention of the testator was as to the quantity of estate 
that should rest in the first taker. The material inquiry is, What is 
taken under the second devise? I f  those who take under the second 
devise take the same estate that they mould take as heirs or as heirs of 
his body, the rule applies'; otherwise not. Crocke t t  L,. R o b i n s o n ,  46 
N.  H., 454. The meaning or sense in which the words 'heirs' or 'heirs 
of the body' are employed, whether technical or otherwise, is denomi- 
nated the general or paramount intent, and this is to be the controlling 
factor. As against this dominant purpose, the lesser or particular intent 
must give way; for haring once determined that the second devise was 
intended to be given to the heirs of the first taker qua heirs, or in the 
strict and technical sense of heirs, the rule is inexorable. Hence, it 
appears that the effect of the rule is not to thwart, but to effectuate, 
the main intention and purpose of the grantor or donor. Yarnell's 
Appeal, 70 Pa.  St., 335. See, also, the clear and instructive opinion by 
M o n t g o m e r y ,  J., in X i c h o l s  ?;. Gladden ,  117 N .  C., 497." 

I n  W a l l a c e  v. W a l l a c e  it mas held "That a limitation coming within 
the rule in She l l ey ' s  case, recognized as existent in this State, bperates 
as a rule of property passing, when applicable, a fee simple both in 
deeds and wills, regardless of a contrary intent on the part of the testa- 
tor or grantor appearing i11 the instrument." And a like ruling is ap- 
proved in X o b l c s  t>. S o b l e s  and Robesole v. .Moore, supra .  

I n  R o b e s o n  v. Moore :  "It is established by repeated decisions of the 
Court that the rule in Shel ley ' s  case is still recognized in this jurisdic- 
tion, and where the same obtains, it does so as a rule of property with- 
out regard to the intent of the grantor or devisor." 

Applying these principles, the devise in question to James Maynard 
for life and then to his bodily heirs, a fee tail uuder the old law con- 
verted by our statute, section 1734, into a fee simple, clearly comes 
within the rule in Shel ley ' s  case, and the first taker has a fee simple 
notwithstanding the estate of the devise is said to be "for his lifetime 
only." 

The court below, therefore, has made correct ruling on the facts pre- 
sented, and the judgment that defendants comply with their contract 
of purchase is 

Affirmed. 
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ELMUS COLE v. OXFORD SAVISGS BAN< AR'D TRUST COJIPAXJ. 

(Filed 28 November, 1923.) 

1. Trusts-Wills-Devises-Xctivc T r u s t C o r p u s  of Fund.  
A devise to another of the interest on a certain sum of money to be 

collected and paid over to the testator's son during his life, and a t  his 
death the designated sum to be paid in certain proportions to certain per- 
sons designated, is not construed as  the intent of the testator of a gift of 
the corpus  of the fund to the first taker, but only that  i t  be invested and 
the income thereof paid to him for his life. 

2. Same. 
Where there is a special duty to invest funds and pay the interest to 

another during his life, a n  active trust is created for the collection and 
application of the income, it  being required that the trustee hold the legal 
title for the performance of his duties. 

3. Same-Contracts-Beneficiaries. 
Where the testator creates an active trust for the investment of a fund 

and the payment of the interest thereon to the son for life, directing a 
distribution after his death in certain proportions to designated bene- 
ficiaries, an agreement among the beneficiaries that the son shall have 
the corpus  of the fund will not affect the trust created by the original 
owner of the funds. 

4. Same-Residuary Clauses. 
Where an active trust is created in a certain item cf a will for the 

payment of interest on a certain fund by the trustee to the testator's 
named son for life, and a t  his death to certain beneficiaries, and by a 
residuary clause the undisposed-of p r o ~ e r t y  shall be divided among these 
beneficiaries in the same proportion as  designated in ihe former item, 
specifically referring to it ,  the testator's intent is constlued as  giving to 
his son his part of the residue upon the same condition or with the same 
status as  the specified sum therein-?'. c., the income for his life, etc. 

APPEAL f r o m  Bond, J., a t  A p r i l  Term,  1923, of GRAIWILLE. 
H a l y  F. Cole made  his  will, directing t h a t  a l l  money 3elonging to h i s  

estate  be collected, h i s  remaining property converted into cash, and  h i s  
debts paid. I n  I t e m  2, t o  h i s  daughters, his  sons, one t r o t h e r  and  cer- 
t a i n  grandchi ldren,  h e  made  cer tain bequests of money, one of which 
i s  t h e  following : 

"To m y  son, E. F. Cole, I will a n d  bequeath t h e  income f r o m  the  
s u m  of s ix hundred  dollars, t o  be pa id  to  h i m  a s  follows: I will and 
direct t h a t  said s u m  of $600 be placed a t  interest i n  t h e  Oxford Savings 
B a n k  a n d  T r u s t  Company, a n d  t h e  interest therefrom pa id  t o  h i m  an- 
nual ly b y  said bank  dur ing  h i s  n a t u r a l  l i fe ;  a f te r  h i s  d e ~  t h  I direct t h a t  
said s u m  of $600 shall be  distributed among t h e  other  legatees of m y  
estate named herein in t h e  proportions they sereral ly  share  i n  said 
estate." 
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Item 3 follows: "A11 the rest and residue of my property, after the 
payment of debts and charges of administration and of the legacies 
above provided for, I will and bequeath and direct shall be divided be- 
tween my children, brother and grandchildren named in the second 
paragraph hereof in  the proportion that the specific bequest to each of 
said children, brother and grandchildren, as set out in said paragraph 2, 
bears to the whole amount of money so bequeathed to them, that is to 
say, any remainder after said payments shall be divided betxreen said 
children, brother and grandchildren, so as to preserve the same relative 
proportions in the distribution of said remainder as exist between the 
bequeaths made in the second paragraph hereof." 

Seven of the legatees signed this paper: 
"MTe, the undersigned heirs at  law and devisees of H .  F. Cole, hereby 

give and deliver to our brother, Elmus Cole, all of the property devised 
to us by our father by Items 2 and 3 of his will. We hereby intend to 
give our said brother our fee-simple interest in the property devised by 
our father to him for his life with the remainder to us in fee, which 
amounts to about $600 or $800." 

Upon the pleadings and the evidence, the controversy involved the 
coilstructiorl of the mill; and his Honor held that the plaintiff was 
entitled to recover seven-tenths of the $600 deposited in the bank under 
Item 2 (h )  and seven-tenths of $284.40 deposited in the bank under the 
residuary clause. The defendant excepted and appealed. 

T .  Lanier for plaini i f t .  
Royster & Royster for defendant. 

A~amls, J. I n  the contested clause it is provided that the bank shall 
pay the legatee annually during his natural life the "income," that is, 
the interest on the sum of $600, and after his death shall distribute the 
principal among the other legatees named in the will. The general rule 
is that a gift of the income of property is to be regarded as a gift of 
the property itself only when no limitation of time is attached; but 
where a testator directs that the interest on a sum of money be paid to 
a designated beneficiary annually during his natural life, and that after 
his death the principal shall be distributed among other legatees, the 
legacy is construed, not as a gift to the first taker of the corpus of the 
fund, but only of the income for the intermediate period. 28 R. C. L., 
246, sec. 214; I n  re Smith,  27 A. S. R., 587. 

The testator obviously intended that the principal sum should be in- 
vested during the life of the plaintiff and distributed after his death. 
I n  effect he appointed the Oxford Savings Bank and Trust Company a 
trustee with specific directions as to the manner in  which the trust 
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should be executed. Perry says: "Any agreement or contract in writ- 
ing, made by a person having the disposal over property, whereby such 
person agrees or directs that a particular parcel of property or a certain 
fund shall be held or dealt with in a particular manner for the benefit 
of another, in a court of equity raises a trust in favor of such other 
person against the person making such agreement, or any other person 
claiming under him voluntarily or with notice." Trusts and Trustees, 
see. 82. I f  a special duty be imposed upon the trustee, such, for ex- 
ample, as the collection and application of the income or the rents and 
profits of the estate, the trust is called "active," because the trustee 
must have the legal title in order to perform his duties. L u m m u s  v. 
Dacidson,  160 N .  C., 484; R o u s e  v. Rouse ,  167 N .  C., 208; Fowler  v. 
W e b s t e r ,  173 N.  C., 442. Under these circumstances the agreement re- 
lied on by the plaintiff cannot destroy the trust and dc~prive the bank 
of its right to hold and disburse the fund described in 1tt.m 2 (h )  of the 
will as therein provided. 

We think the same conclusion is applicable to the rwiduary clause, 
i11 which it was provided that all the residue of the property should be 
divided among the legatees named in the second item in the proportion 
that the specific bequest to each of them bears to the whole amount 
given them. I n  Item 2 no part of the corpus  of the estate was be- 
queathed to the plaintiff, and we think it was the testator's intention to 
give to the plaintiff during his lifetime the annual income or interest 
to be derived froin the amount deposited in the bank uuder the residu- 
ary clause ($284.40) in like manner with the provision in Item 2 (h )  of 
the will. 

For the reasons assigned the judgment is 
Reversed. 

STATE EX REL. C. E. AIcISTOSH V. GICORGl?. E. LONG, TV. G. BANDY, 
AND GEORGE E. BISANER. 

(Filed 28 November, 1923.) 

1. Statutes-Education-Schools-Repeal. 
Where the Legislature has appointed a board of education of a county 

of three members, later increases the number to five, and provides that 
it shall consist of three members, but that the present incumbents hold 
over for the terms as appointed, the intent of the Le:islature is con- 
strued to be that until the espiration of the existing teims there should 
be fire members of the board, reduced to three as the terms of the 
iiicumbei~ts expire. 



N. C.] F A L L  TERM, 1923. 517 

2. Constitutional Law-Office-Schools-Education-Counties-Boards- 
Elections. 

W11ere a county board of education consisting of five members, em- 
ponered by statute to elect a county superintendent of schools, vote 
three for the relator and two for the present incumbent, but one of the 
tllrce has accepted the position of trustee of a graded school, and entered 
into the discharge of the duties thereof, he is clisqualifird by holding 
tuo  offices, prohibited by the Constitution, and the result being a tie, 
the present incumbent liolds over until his successor may be lawfully 
appointed. 

3. S a n l e C h a i l m a n  of Board-Second Vote-Tie. 
The chairman of a county board of education may not rote as a mem- 

ber for a county superintendent, and also as chairman to hrcalr a tie 
caused by his rote. 

,IPPEAL by relator from Webb, J., at September Term, 1923, of 
CATAWBA. 

This action is brought to t ry  the title of the relator of the plaintiff 
to  the office of Superintendent of Public Instruction for the county of 
Catawba. 

This  cause was presented to the judge upon the agreement that  he  
should hear the eridence and find the facts, and from consideration of 
the adn~issions in  the record, together with the findings of fact by the 
court itself, i t  was adjudged that  C. E. McIntosh, the  relator of the 
plaintiff, has not been elected, and is  not entitled to hold the office of 
superintendent of public instruction. 

The  tr ial  judge, construing chapter 17.5, Laws 1923, held that  the 
Board of Education of Catawba was composed of fire members; that  a t  
the time of the election of a county superintendent of public instruction, 
W. G. Bandy was not entitled to vote by reason of having accepted 
another office; that  the relator of the plaintiff a t  said election receired 
two votes and the defendant received two, and that  the defendant, Geo. 
E. Long, the incumbent, was entitled to hold orer unti l  his successor 
had been elected and qualified. The  relator, C. E. McIntosh, excepted 
and appealed. 

TV. A. Self for relator. 
A. A. Whitener and 15'. C. Feimster for defendants. 

CLARK, C. J. The  General Assenibly, chapter 184, Laws 1919, ap- 
pointed W. G. Bandy a member of the county board of education for 
a period of six years, and by chapter 185, Laws 1921, appointed Geo. E. 
Bisaner a member of the board for a period of six years, and by chapter 
175, Laws 1923, increased the number of members of the Board of Edu- 
cation of Catawba from three to five members by electing Oscar Sherrill 
and C. C. Hu i t t  for a term of six years each, and F. T .  Foard for a 



518 I K  T H E  SUPREME COURT. [I 86 

term of two years. At that time W. G. Bandy had still two years to 
serve and Geo. E. Bisaner four years. The appointmtlnt of Sherrill, 
Huitt  and Foard for the terms mentioned seems to ind cate the inten- 
tion of the Legislature that at  the time of the expiraticn of the terms 
of Bandy and Bisaner the membership of the board would be reduced 
to three, for the first section of said chapter 175, Laws 1923, fixed the 
number of the Board of Education for the county of Catawba and 
others named therein at  three, but a later provision in that chapter, 
i. e., the p r o ~ i s o  to section 3, provides: 

'(The members of the board of education heretofore appointed for the 
counties of i l ~ h e ,  Chatham, Catawba (and others named) shall not be 
changed or shortened, but they shall continue for the full time named 
in the act or acts appointing them." The Legislature in this statute 
gives no indication of a repeal of chapter 184, Lams 1919, under which 
Bandy had been appointed, nor of chapter 185, Laws 1921, under which 
Bisaner had been appointed, and, on the contrary, provides that the 
terms of Bandy and Bisaner and others in counties naned "shall not 
be changed or shortened and shall continue for the full time named in 
the act or acts appointing them." So, taking the entire chapter, we 
understand the Legislature to mean that Catawba is one of the counties 
in which the board of education shall consist of three members only, 
but that, until the expiration of the terms of Bandy and Bisaner, there 
should be five. 

I t  was admitted by the parties that an election was held on 7 May, 
1823, at a meeting of the Board of Education of Catawba County in 
the courthouse at  Kewton, at whic11 were present W. G. 13andy) Geo. E. 
Bisaner, Fred T.  Foard, Chas. H. Huitt, and Oscar Sherrill; that it 
was held as the law directs, after being duly advertised; that Geo. E. 
Bisaner, who had previously been elected chairman, presided, and that 
a ballot was taken at which Fred T. Foarcl and Chas. C. Huitt  cast 
their ballots in favor of the relator, and W. G. Bandy, Oscar Sherrill, 
and Geo. E. Bisaner cast their ballots for the defendant Long; that the 
said Long, prior to said election, had been in office for a period of 
sixteen years as Superintendent of Public Instruction of Catawba 
County, and has been holding the said office since said 7 May, 1933, by 
virtue of his election thereto in 1921. 

The court held that W. G. Bandy, by reason of his haling accepted a 
position as trustee of the Naiden Graded School, and discharged its 
duties, though he had not taken the oath of office as such, had vacated 
his office as a member of the board of education. The court held that 
the vote therefore stood two to two, and that the ballot thus cast did not 
constitute an election of the relator as superintendent of public instruc- 
tion, and that therefore he has not been elected nor is he entitled to hold 
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the office of Superintendent of Public Instruction for the county of 
Catawba, and rendered judgment that  he  pay the  costs of this action. 

I t  is t rue in this case that  Geo. E. Bismler stated tliat if he had under- 
stood that  Bandy could not rote hc would h a r e  given his castiiig ~ o t e  
as chairman in favor of Geo. E. Long; but our understailding of the 
law applicable to  all legislative and other bodies is tliat while the 
cliairnian or presiding officer can, if he  so elect, g i w  a vote on any 
measure brfore him, if he does so, he  cannot cast a second vote in case 
of a tie. Bisaner, even if he had attempted to do so, could not cast a 
vote to make a t ic  and then a secoiid ro te  to give a majority. The  first 
rote alone would be 1 d i d ,  as his Honor correctly held. 

" In  all cases wliere a proceeding is not of a parliainentary nature, 
the lwcsiding officcr, as a member, votes in the first instance like any 
other ~nernber, and does not g i re  a casting rote." Cushing Legislatire 
,4ssemblies (9th Ed.), sec. 310. 

By a rule of the House of Represeiitatires, adopted in  1789, it is pro- 
vided: "In all cases of ballot by the House, the Speaker shall ro te ;  in 
other cases he shall not be required to rote unless the House be equally 
divided, or unless his rote, if giren to tlie minority, will nlakc tlie 
division equal; arid in case of such equal division, the question shall be 
lost." Ib., see. 312. 

111 bodies likf the r. S. Senate and most of the state senates, where 
tlie presiding officer ( the  Vice-l'resident and lieutenallt-gorernors) is 
not a inmiher, tlie Constitution provides that  he  has only a casting ro te  
in  case of a tie. 

It follows that  Long must hold o ~ e r  until by a change in tlie per- 
solinel of the board a majority can be cast. It was stated on tlie argu- 
nient here that  Bandy, who has doubtless reliliquislied the sccoiid office 
which disqualified him, has now been reappointed a member of the 
board. 

The  judgmel~t of the court be lo~r  is 
.iffirmed. 

ADA SIGXION. ADMIXI~TKATRIX oF C .  A. SIGMON, v. S O C T H E R S  IIAILWAT 
('OMPAKT ASD T A D I i I S  RAI1,ROAD CORIPAST. 

(Filed 28 Xovember, 1023.) 

1. Carriers-Employer and Employee-Master and Servant-Contributo~y 
Segligenc~Segligcnce-Federal E~nployers' Liability Act-Statutes. 

9 locomotive engineer. in inatt~rltion to "meet ordrrs." running his 
train, at a junction, ul~on another track upon xhich the coming train 
was expected, resultilg in a collision tlierewith, is guilty of contributory 
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negligence in causing the injury that resulted in his death; but' in an 
action for damages against the railroad company therefor, under the 
E'cderal Employers' Liability Act, such negligence will not bar recovery, 
when it is shown that the conductor on the train should have avoided 
the injury by giving him timely signals to stop the trllin, and that in 
his presence the brakeman had signaled to go ahead, vihich would not 
hare occurred had the conductor and flagman been observant of their 
duty. 

2. Same-Damages-Comparative Xegligence. 
Under the provisions of the Federal Employers' Liability Act, where 

negligence and contributory negligence are shown, the jury are em- 
powered to apportion the recovery according to the r:ltio which they 
find esisted between the causal effect of the contributoi-y negligence of 
the plaintiff's intestate, whose death resulted, and that of the negligence 
of the defendant. 

3. Actions-Ca,isriers-Principal and A g e n t J o i n t  Agenci?s--Negligence. 
Where railroads are operated by the employees of both, an action 

against them both will lie for damages resulting from the negligence 
of the employers. 

APPEAL by defendants from Webb, J., at  April  Term, 1923, of 
CABARRUS. 

This was an action against the  Southern Railway Cornpany and the 
Yadkin Railroad Company under the Federal Employers' Liability Act, 
for  the negligent killing of C. A. Sigmon, engineer, the Yadkin Rail- 
road being owned and operated by the Southern Railway Company. 

C. A. Sigmon was a n  engineer on passenger train No. 3, operated by 
the defendants between Salisbury and Norwood, N. C. H e  was killed 
in  a head-on collision between a passenger train and a freight train 
about one mile east of the Yadkin junction, where the Yadkin Railroad 
connected with the Southern Railway a short distance west of Salis- 
bury. A "meet order" was issued a t  Salisbury by the defendants, known 
as a "double meet" order, fixing the  meeting point of the two trains a t  
said Yadkin junction. This  order was given to the conductor, 0. C. 
O'Farrell, of the  passenger train, and was also given tc the engineer. 
T h e  conductor testified: "I am not sure whether Mr.  Sigmon read the  
order to me or I read it to him. Anyway, I delivered i t  to him in Mr. 
Rainey's presence." The  engine of the freight train belonged to the 
Southern Railway Company. The Yadkin junction was about one mile 
north of where the collision took place. The  train 1ef.t Salisbury on the 
day in question, 28 September, 1920, and the evidence clf the flagman 
of the passenger train is that  the conductor, O'Farrell, told him he had 
orders to meet the other train a t  Yadkin junction. At Yadkin junction 
the fireman "lined the switches" to cross over to the  Yadkin Railroad 
track. The  conductor was engaged in taking u p  the tickets while the 
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flagman was doing the work. At the juriction the train did not stop as 
required by the meet order but passed on upon the track of the Yadkin 
Railroad Company, and a mile further on the collision occurred. The 
jury fouiid upon the issues submitted that the death of the plaintiff's 
intestate mas the result, in whole or in part, of the negligence of the 
officers, agents and en~ployees of the Southern Railway Company arid 
of the Yadkin Railroad Company, as alleged in the complaint.. That 
the plaintiff's intestate, by his own negligence, contributed to his death, 
and assessed the damages. From a judgment on the verdict, the defend- 
ants appealed. 

Evans  CE Galbraith, T .  W. Xaness,  and Frank Armfield for p la in f i f .  
X a n l y ,  I iendren CE lTTornble and L. C.  Caldwell for defendants. 

CLARK, C. J. This case is important, but the controversy lies within 
a very small compass. Therc can be 110 question tliat tlie intestate, the 
engineer, contributed to his death by his negligence in failing to obep 
the "meet order," which required him to wait at Padkin junction for 
the arrival of the freight train coming from Norwood 011 the Yadkiu 
Railroad. The jury have so found, and there is no question as to the 
correctness of the verdict, but it was also the duty of the conductor and 
flagman, when they found that the engineer had gone contrary to orders, 
to hare signaled the train to stop. I n  this case the flagman testifies 
that he "forgot it," and the conductor, when asked why he did not give 
the signal to the engineer to stop, said tliat lie "did not know why he 
did not." There was no telegraph office or teleplmie station at  the 
junction, which is about one mile west of the station of the Southern 
Railway at Salisbury. I t  is in evidence that, while there was no con- 
tract in writing between the Southern and the Yadliin railmxys, the 
two roads were operated by the joint employees of the two companies. 

From the time the train left the station at Salisbury until the col- 
lision occurred, a mile south of the Yadkin junction, the corlductor did 
not give any signal. There were not the required two signals and a 
short signal to the engineer to stop at the junction. The conductor saw 
the flagman pull the two signals for the engineer to go ahead. H e  knew 
that the signals meant for the engineer to pull his train ahead and go 
upon the Yadkin track, but he went on taking up his tickets. The next 
thing the conductor knew was the collision. The train mas worked by 
signals, and the purpose of the cord was to signal tlie engineer when to 
start and stop his engine. 

The conductor was asked the following question: "When the flagman 
pulled that cord and started that man on, why did you not pull the cord 
and stop him?" and he answered, "I don't know why I did, not do it." 
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Without elaborating the evidence, it is sufficient to  srty that  i t  justi- 
fied the verdict of the jury tha t  the collision was caused by the negli- 
gence of the officers, agents and employees of the defendants. While 
the intestate was guilty of contributory negligence, there was ample 
evidence that  the  collision would not have occurred but for  negligence 
on the par t  of the conductor and of the flagman. 

Under the Federal Employers' Liability Act the jury was empowered 
to apportion the recovery according to the ratio which they found should 
exist between the causal effect of the contributory nel;ligence of the  
engineer and tha t  of the defendants i n  the  conduct of the  conductor 
and flagman. 

I11 the verdict and judgment we find 
N o  error. 

R. L. IiEARiYS v. DAVIS BROTHERS. 

(Filed 28 November, 1023.) 

Mortgages, Chattel-Parol Agreements-IntentEvidence. 
I t  is not necessary to the validity of a chattel mortgllge between the 

parties that it be in writing or in any particular form, and where the 
seller takes from the purchaser a chattel mortgage uni~tentionally left 
unsigned by the purchaser, the intent of the parties m~iy be evidenced 
thereby, as well as by their admissions and other releva~lt circumstances 
tending to show their intent a t  the time of the transact~on. 

APPEAL by defendants from Lane, J., at  Narch  Term, 1923, of 
UNION. 

This  is  an  action to recover principal and interest o 1 a $450 note, 
and for the possession under a chattel mortgage of a E'ordson tractor 
which the  defendants had bought of the plaintiff. I t  war alleged in the 
bonlplaint and admitted in the answer that  the chattel mortgage in 
writing had been duly executed, but on the  tr ial  it  appeared tha t  though 
the defendants had agreed to the  chattel mortgage, and it had been 
drawn by defendants, i t  had not actually been signed, and the  defend- 
ants asked permission during the  trial, and obtained leave, to amend 
their answer to allege that  no written chattel mortgage had been exe- 
cuted. 

The  jury responded to the issues tha t  plaintiff was entitled to recover 
of the defendants $450 and interest, and mas entitled tcl possession of 
the property described in  the  complaint, and judgment was entered ac- 
cordingly. Appeal by defendants. 
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I i a ~ ~ ~ m e r  ci? X o s e r  for plaintiff .  
C.  S. C o x  and B r i f f a i n ,  B r i t f a i a  d B r i t t a i t ~  for defendants.  

CLARK, C. J. The  defendants admit tha t  they made the  note to the 
plaintiff for  $450 for balance due on the purchase of the tractor in 
question. The  defendants allege niisrepresentation in regard to tlie coil- 
dition of the tractor, which the ansver aTers n a s  not new nor all right 
and did not operate as represented, and set up  a counterclaia~. I t  is 
not necessary to consider the details of tlie coiitrorersy i n r o l d  in tlie 
counterclaim because it was sirnply a matter of fact which the  jury lias 
ansm-ered against the defendants, and there is  110 dispute that  $450 n a s  
the sum due by a note given as a balance due on the last payment for 
the tractor. 

T h e  real qucstion at issue is as to the validity of tlie chattel mort- 
gage, which the e\idence slio~i-s was agreed to be giver1 and nllich n a s  
d r a w l  up, but on the tr ial  appeared liot to haye been actually signed. 
The  clefendaiits objected to the introduction of the umsigried chattel 
mortgage as e&lencc and to  the eridenee which the  court permitted to 
he introduced as  to the filling out and acknowledgment of the unsigned 
men~orandum, which the defendants admitted in  their original ansuer 
was intended for a mortgage, but we think this eridence was competent 
and relevant, and the jury found that  such paper-writing, although not 
signed, plainly and clearly expressed the intention on the par t  of the 
defendant to create a niortgage. N o  particular form is necessary to 
create a chattel mortgage. XcC'oy c. Lassitcr,  9 5  K. C., 8 8 ;  White c. 
Carroll,  146 I\'. C., 230. In the latter case It'ulkcr, J., says: ' T e  ha re  
held tha t  no particular form of nords is necessary to create a lien or 
colistitute a mortgage, it being sufficient that  the parties intended their 
agreement to operate as such. The  lam seeks after the common inten- 
tion of the parties, and enforces it as between them when it is ascer- 
tained." 

I11 O d o m  v. ClarX., 146 K. C., 550, XI-. Just ice  HoX~e says: "A valid 
mortgage of personalty can be esecuted without x-riting. I t  has been 
held with us that  a chattel mortgage in  parol is good between the parties 
without writing." X o o r e  c. Brady,  126 S. C., 35 ;  Xozcer c. X c C a r t h y ,  
7 L. R. A. (N. S.), 418, and notes; Jones Chattel hrortgage, src.  2. 

The  intention of the parties to create a chattel mortgage could riot be 
more clearly and forcibly expressed than in  this  case, by the pleadings, 
by the  eridence of the plaintiff and his witnesses, by the  admissions of 
the defendants and tlie circumstances affecting and surrounding the 
entire transaction. ' 

Upon the entire record we find no reversible error, and the judgment 
of the court below is 

Affirmed. 



524 I N  THE S U P R E M E  COURT.  [lS6 

D. A. RUDISILL o. FRANK LOVE ASD R. (2. RlcLEAN, ADMISISTRATORS, 
A S D  RI. M. RUDISILL AXD K. B. NIXOX. 

(Filed 28 R'ooember, 1923.) 

Evidence-Deceased Persons--Statute+Transactions-P'artieAdverse 
Interests-Executors and Administrators-Ulls and Xotes-Negoti- 
able Instruments. 

In an action to recover upon a note against the personal representatives 
of a deceased person, and others whose names appear thereon as joint 
principals, the admission in the pleadings that the others whose names 
appeared on the instrument ns makers were in fact but sureties thereon, 
is incompetent as being a personal transaction, etc., ,iiith a deceased 
person, C. S., see. 1795, it  being in the interest of those thus claiming it, 
and against that of the deceased; and these interests being conflicting, 
the fact that they were all parties defendant does not w r y  the rule. 

APPEAL by defendants, F r a n k  Love and R. C. McLean, administrators 
of the estate of Edgar  Love, deceased, from Long, J., at  May Special 
Term, 1923, of G a s ~ o x .  

Civil action to recover upon the following promissory note: 

"$7,500. CITERRY~ILLE, N. C. ,  h h c h  1, 1920. 

Six months after date, we promise to pay to the order of D. A. Rudi- 
sill seven thousand five hundred dollars, with interest from date a t  six 
per cent, for  value received. 

XDGAR LOVE. (Seal) 
31. 31. RUDI~~ILL. (Seal)  
KEMP B. KIXOK. (Seal)" 

Defense interposed by M. M. Rudisill and Kemp B. Nixon that  they 
signed said note as sureties only, and tha t  they are not liable thereon 
as principals. 

Upon the issues thus raised, the jury returned the  following verdict: 
'(1. Did the defendants execute the note set out in the complaint, as  

alleged in  the complaint? Answer : 'Yes.' 
"2. Are  the  defendants indebted to the plaintiff, as alleged in the  

complaint; and if so, i n  what amount?  Answer: 'Yes; the amount of 
note, $7,500, and interest from 1 March, 1920.' 

"3. Was  the note sued on executed by the defendants, IM. 311. Rudisill 
and K. B. Nixon, as sureties for Edgar  Lore, to the  knowledge of the 
plaintiff, D. A. Rudisi l l?  Answer : 'Yes.' " 

Judgment for the plaintiff i n  accordance with the  rerdi:t, from which 
the administrators of the estate of Edgar  Lore, deceased, appealed. 
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Wolfz  & Woltz, David P. Dellinger, and Geo. 1V. Wilson for plaintiff. 
A. L. Quickel and -Mangum & Denny for Frank Love and R. C.  

NcLean, administrators. 

STACY, J. On the hearing, and over objection of Frank Love and 
R. C. McLean, administrators of the estate of Edgar Love, deceased, 
plaintiff was permitted to offer in evidence a part of paragraph 5 of 
the answer of Rudisill and Nixon and the corresponding allegation in 
the fifth paragraph of the complaint, as follows: 

Complaint: "5. That the defendants are justly indebted to the plain- 
tiff in the suin of $7,500, with interest on $7,500 from the first day of 
March, 1920, until paid." 

Ans~rer of Rudisill and Kixon: "5. dnsweriiig the allegatioiis of 
paragraph 5 of the complaint, these defendants deny that they are in- 
debted t o  the plaintiff as principals upon the note referred to therein, 
and allege that the note nas  executed by Edgar Love as principal, and 
by these defendants as sureties thereon." 

We think this evidence, tending to show the alleged suretyship of 
Rudisill and Kixoii, mas incompetent as against the administrators of 
the estate of Edgar Loue, deceased, under C. S., 1705. I t  necessarily 
inrolred a personal transaction or communication between the defend- 
ants, Rudisill and Nixon, and the deceased, for upon the face of the 
note they all appear to be principals. Obviously, if the contention of 
the defendants, Rudisill and Nixon, be correct, some different wider- 
standing must hare existed between the parties to the transaction. Rudi- 
sill and Xixon, being parties to this proceeding and interested in the 
event, may not testify to any such trailsaction or communication with 
the deceased, orer objection of the administrators. The fact that Rudi- 
sill and Nixon are codefendants with the administrators cannot have 
the effect of rendering this evidence competent, because their interests 
are in conflict with the interests of the administrators. Sutton v. Wells, 
175 N .  C., 1. 

For the error, as indicated, there must be a new trial on the third 
issue; but the new trial will be limited to this issue, as we find no error 
in respect to the others. Pickeft v. R. R., 117 N. C., p. 639. 

Partial new trial. 
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OTELIA CUNNISGHAhZ ET AL. Y. J. A. LONG ET AL. 

(Filed 28 R'ovember, 1923.) 

1. Trusts-Parol Trusts--Statute of Frauds.  
At common law, a trust in favor of a mortgagor of land may be en- 

grafted upon the legal title acquired by the purchaser rrt the foreclosure 
sale by a parol agreement between them, that  the latter should convey 
the legal title upon repayment by the mortgagor of the price such pur- 
chaser had paid, with the interest thereon to date of l~ayment, and the 
seventh section of the statute of frauds requiring that  a writing to that  
effect be signed by the parties, etc.. being omitted from the statute in 
this State, is not in effect here, and such writing is not required, the 
matter standing as  a t  common law. 

2. Same--Evidence. 
Evidence that  before and after the forc~closure sale, under mortgage, 

the purchaser agreed with the mortgagor, a close personal friend of his, 
that  he would bid in the property and hold the title for his benefit until 
he could repay the purchase price with interest thereon; that the price 
so paid was nluch less than the value of the lands; that  the purchaser 
n n s  ~ e a l t h g  and had declared that  he had all the lands he wanted, and 
did not desire the lands for himself or family, is sufficient of facts and 
circumstances de hors the deed inconsistent with the idea of an absolute 
purchase to take the case to the jury upon the issue a s  to whether a 
parol trust had been established in the mortgagor's favor. 

3. Same--Questions f o r  Jury.  
In  order to establish a parol trust in lands, the question whether the 

eyidence, if sufficient, is clear, cogent and convincing, is one for the jury. 

4. S a m e T e n d e r .  
In  order to enforce a parol trust upon the title tc lands, it  is not 

necessary that  an actual tender of the consideration should have been 
made, when it  is made to appear that  the holBer of t?e legal title had 
refused to recognize the trust and would have refused to accept the 
tender had it  been made. 

5. Trusts--Par01 Trust-Laches. 
Held, in this case there was evidence tending to shon an express trust 

with an indefinite period for the redemption of the land, the subject of 
the trust,  and there was nothing shown of record that  concluded the 
plaintiff, on the ground of laches or unreasonable delay, from enforc- 
ing it. 

APPEAL by plaintiffs f r o m  Bond, J., a t  A p r i l  Term,  1323, of DURHAM. 
C i r i l  action. J. S. Cunningham instituted t h e  action on  27 March,  

1920, a n d  filed h i s  complaint  on  or  about  5 A p r i l  following. H i s  
amended complaint  was filed 4 November, 1921. H e  died on 4 April, 
1922, a n d  a t  t h e  M a y  t e r m  h is  heirs  mere m a d e  partie5 plaintiff. 

I n  t h e  amended complaint i t  is  alleged t h a t  J. S .  Cunningham was  
t h e  owner of cer tain lands in Person  County ;  t h a t  on  1 0  J u n e ,  1903, 
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and 5 June, 1905, he and his wife executed certain deeds of trust for 
a portion of said lands to W. W. Kitchin, trustee, for the purpose of 
securing certain indebtedness of said Cunningham; that on 30 March 
and 30 December, 1907, he and his wife executed other deeds of trust 
to J. S. Bradsher, trustee, to secure other indebtedness of said Cun- 
ningham; and that on 4 December,, 1909, both trustees made sale of 
said lands and J. A. Long became the highest bidder for the several 
tracts at the aggregate price of $16,625. These allegations were ad- 
mitted by the defendants. 

Section 12 of the amended complaint is as follows: 
'(That on or about 1 hiorember, 1909, and on other dates subsequent 

thereto, and prior to the purchase of the lands by J. A. Long, who 
n7as the lifelong friend of the plaintiff, in whom the plaintiff reposed 
absolute confidence, and who was under many and great obligations to 
said plaintiff, he agreed with plaintiff that he would buy the said land 
at the said trustee's sale and hold the same for plaintiff, and convey 
the same to plaintiff upon the repayment to him of the said purchase- 
money and interest, and said plaintiff agreed with J. A. Long that he 
would repay to him the purchase-money and interest; that the sub- 
stance of said agreement was that said Long would purchase and hold 
said land in trust for plaintiff, and the plaintiff would repay him the 
said purchase-money and interest thereon. That said par01 agreement 
mas made by said J. A. Long in his office in the town of Roxboro, 
N. C." The defendants denied these allegations. 

I n  ans7rer to section 14 of the complaint the defendants admitted 
that they had received a letter from J. S. Cunningham written 14 
February, 1920, which was '(similar in substance" to the following: 

('On 4 December, 1909, lands amounting to 2,043 acres, situated in 
Woodvale Township, Person County, on the waters of Hyco Creek, 
Gent's Creek, Story's Creek and Marlowe Creek, adjoining the lands 
of 3113. Mollie TT'alters and the late C. S. Winstead, Walter Williams, 
W. hI. Faulkner, George G. Moore, J. G. Rogers and others, were sold 
by J. S. Bradsher and W. W. Kitchin, trustees, under deeds of trust 
esccutetl by me, for the aggregate price of $16,626. They were pur- 
chased by Mr. James A. Long, deceased, and are now held by his widow 
and heirs at law. Mr. Long purchased these lands under and in pur- 
suance of a trust agreement with me, made before the sale, and after- 
ward confirmed by him, that he would buy and hold the lands for me, 
and convey them to me, upon the repayment to him of the said purchase- 
money and interest. Mr. Long thus held the lands in trust for me, 
and they hare descended to you subject to the said trust agreement. 
I now offer to repay to you, in such proportions as you may agree 



528 I N  T H E  SUPREME COURT. [I86 

amongst yourselves, the said purchase price and interest, without delay, 
and I demand that you shall, upon such payment, re1:onvey the said 
lands to me. I ask that you will inform me at once whether you will 
comply with my demand, and in what proportions the said purchase- 
money shall be paid to you. I have heretofore made ihis demand. I 
am sending a copy of this letter to each of you. I will thank you for 
an early reply." 

The defendants admitted that they are the heirs of 2-. A. Long, who 
died intestate 12 April, 1915, but denied that the lands descended to 
them subject to the asserted trust, and further alleged in section 15 
of the amended answer : 

"It is admitted that only one of the defendants, to wit, J. A. Long, 
Jr . ,  responded to said letter, and his reply stated that he would not 
convey said lands, but said letter was written by him (on behalf of all 
of the defendants. And these defendants say that said J. A. Long, 
deceased, went into the possession of the lands referred to in the com- 
plaint and amended complaint filed herein very soon after 4 Decem- 
ber, 1909, and remained in possession thereof until the day of his death, 
to wit, 12 April, 1915; and these defendants have been in the quiet, 
peaceable, open, notorious and adverse possession of said lands ever 
since the day of the death of the said J .  A. Long, all t )  the knowledge 
of the plaintiff. That this action was not commenced until 27 March, 
1920, nearly five years after the death of the said J. A. Long, and more 
than ten years aftel said lands were sold; that if there was an agree- 
ment existing between the plaintiff and the said J. A. Long, as alleged 
in the complaint and the amended complaint, this fact was, of course, 
known to the plaintiff during all of said last-mentioned period of time, 
and he could and should, in good conscience, have brclught his action 
to enforce the performance of said alleged agreement hefore the death 
of the said J. 9. Long, in order that he might have an opportunity to 
testify therein; and these defendants are advised and believe, and 
therefore allege, that the plaintiff has, by laches, forfeited his right 
to bring and prosecute this action, and that it would Ee inequitable to 
permit him to recover herein." 

W. M. Cunningham testified as follows: 
"My name is William Murray Cunningham. I norv live with my 

family at  Arden, X. C., but my home is in Danvillc; Va. I am a 
brother to the late Col. John S. Cunningham. I knew J. A. Long and 
knew him all my life. Some time during the latter part of August or 
in September, 1910, I was in Roxboro, N. C. On that visit to Roxboro 
I had a conversation with Mr. J. A. Long, now deceased. I had the 
conversation at the hotel in Roxboro. I t  was in the evening a little 
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while before supper. I did not hunt up Mr. Long, he came to me; 
he came up to the hotel. I was in the lobby when he came in. I had 
a conversation about the sale of my brother's land, the late John S. 
Cunninghani. While I was in the lobby Mr. Long came up there and 
we got in a conversation-I came up from South Boston to Roxboro 
on some business and was stopping at the hotel and while I was up 
there Mr. Long came up there in the evening-how long before supper 
I do not exactly remember, and he spoke to me in the lobby and we 
talked along in general conversation, and he asked me if I had any 
business to attend to, and I told him 'No,' I did not have anything. 
And he said, well he would like to see me, and asked me to go on the 
porch and sit down and talk with him, and I did, and after talking for 
a while he said he was very much distressed about the Colonel's affairs. 
That was my brother; he always called my brother, John S. Cunning- 
ham, Colonel. H e  said that he was distressed at  the Colonel's affairs 
and that he was glad to be in  a position to help him. H e  told me he 
bought this land at  the sale for Colonel Cunningham with the under- 
standing that he would give Colonel Cunningham all the time he wished, 
and whenever he got ready to pay for it he could pay him. He  stated 
that he did not care for the land; that the land was cheap and he and 
his sons had all the property they wished for, and he promised him 
none of the land would ever be sold. H e  stated that he was sorry that 
Mrs. Cunninghani and her family had to leave and that he hoped they 
would soon get back their property; and he said he had told his family 
none of this property was to be sold, and he promised him all the time 
that his wishes would be carried out. H e  stated also that none of the 
timber'would be sold off this place, and no timber should be cut except 
for the use on the property. At that time Mrs. Cunningham had not 
moved off the farm. I think they moved some time about December 
of the same year. I never heard anything about the relation between 
J. A. Long and Colonel Cunningham except that they were the best 
of friends. They visited each other. Mr. Long told me that he visited 
the Colonel's home a great deal and was never shown more hospitality 
than in the Colonel's home. I know the general reputation as to the 
means of J. A. Long. According to reputation, he was always sup- 
posed to be worth a half million. 

"I know the lands that were owned before this sale by my brother, 
that 2,000 acres, pretty well. I had known that tract of land all my 
life. The land was worth $35 to $40 per acre in the latter part of 1909. 

"The Colonel Cunningham home place, the old dwelling and mansion, 
was on this 2,000 acres. There was much timber. Right many creeks 
ran through it. There were seven or eight tenant houses and overseers' 

34-186 
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houses on it. I t  was located five or six miles from the Atlantic and 
Danville Railroad, that being from the Colonel's home place, to Cun- 
ningham Station." 

The following questions were propounded by the plaintiffs to the 
witness W. M. Cunningham, and the following answers were made by 
him thereto : 

"Q. You stated that Mr. Long said Colonel Cunningham could get 
back the land whenever he paid him the money. Did he specify what 
money was to be paid? A. No, sir;  he did not specify how much. 

"Q. Did he specify what money? A. The amount of money loaned 
him on his fa rm?  

"Q. The amount Mr. Long paid for it. A. Yes, sir." 
I t  was admitted that J. S. Cunningham moved off the land in De- 

cember, 1910, and that he and those claiming under hiin have not occu- 
pied it or received the rents and profits from it since that time. 

At the close of the evidence the defendants moved to dismiss the 
action as in case of nonsuit. The motion was allowed, rmd the plaintiffs 
excepted and appealed. 

Pou, Bailey & Pou, Rrawley & Gant, John TY. Hinsdale, and Doug- 
lass & Douglass for plaintiffs. 

W .  D. Merritt, Luther M .  Carlton, Brogden, Read,? & Bryant, and 
Fuller & Fuller for defendants. 

ADAMS, J. The object of the action is to establish a parol trust. The 
tracts of land described in the deeds were sold by the :rustees on 4 De- 
cember, 1909, and purchased by J. A. Long, under whom the defendants 
claim title. The plaintiffs allege that on or about 1 AToven~ber, 1909, 
and at other times subsequent thereto, and prior to the sale, the pur- 
chaser agreed with J. S. Cunningham that he would buy the land in 
question at  the trustees' sale and hold it for said C'unningham, and 
convey it back to him upon repayment of the purcha3e-money and in- 
terest; that said Cunningham agreed to repay this amount; and that 
by virtue of the agreement the purchaser accepted, and the defendants 
now hold the legal title in trust for the plaintiffs. 

The defendants deny that such agreement was mad(:, and insist that 
the purchaser acquired the legal title under absolute conveyances, having 
done nothing which was inconsistent with complete ownership, and that 
they have succeeded to his interest in the property cmveyed. 

The alleged agreement was in parol. I t  was not essential that it be 
in writing. At common law it was not necessary that a trust should be 
declared in any particular way; consequently it was provided by the 
seventh section of the statute of frauds that all declarations or crea- 
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tions of trusts or confidences in any lands, tenements or hereditaments 
should be manifested and proved by some writing signed by the party 
enabled by law to declare such trusts, or by his last will i n  writing. But 
this section has not been adopted in  North Carolina, and, as there i s  
no other statute which requires the declaration of a trust to be in writ- 
ing, the matter stands as at common law. Therefore such declaration, 
as Chief Justice Pearson said in  Shelton v. Shelton, 58 N. C., 292, may 
"be made by deed or by writing, not under seal, or by mere word of 
mouth." Foy c. Foy, 3 K. C., 131; Strong v. Glasgozu, 6 N .  C., 290; 
C'ook v. Redman, 37 N. C., 623; Riggs v. Swann, 59 N .  C., 119; Fergu- 
son T .  l iaas,  64 N. C., 773; Shields v. Tl'hitaker, 82 N. C., 516; Pitt- 
man 1 ) .  Pif tman,  107 N .  C., 159; Sykes v. Boone, 132 N. C., 200; Gay- 
lord v .  Caylod ,  150 N. C., 227; Jones v. Jones, 164 N .  C., 321; McFar- 
land 21. Ha~r ing fon ,  178 N.  C., 189. 

While not directly assailing this principle, the defendants say that  
the plaintiffs have undertaken to cngraft a trust upon deeds purporting 
to convey a fee; that such trust must be established by evidence de hors 
the deeds; that the  alleged declarations of the purchaser are not sup- 
ported by such eridence, and that  the nonsuit was properly granted. 

I n  C'lemcnt 7%. Clement, 54 Y. C., 184, the object of the bill was to 
convert the dcfcndant into a trustee for the plaintiffs on the ground that  
the defendant's intestate had purchased a slave named George for and 
with the money of Lawrence Clement, under whom they claimed, and 
had taken the conveyance to himself; and the Court said that  the inten- 
tion must be establishd, not merely by proof of declarations, but, in 
addition, by proof of facts and circumstances de hors the deed incon- 
sistent with the  idea of an absolute purchase by the party for himself. 
See, also, Hinton v. Yritchard, 107 N. C., 128; Hemphill v. Hemphill, 
99 N. C., 436; Briggs v .  Xorris, 54 N. C., 193; Brown v. Carson, 45 
N. C., 272. In Wzlliarns c. Honeycutt, 176 h'. C., 103, i t  was held that 
the declarations of a purchaser made after the sale and transmission 
of the legal title were competent to prove the previous agreement; and 
in  Fprguson c. Haas, supra, it is suggested that it would be hard to con- 
ceive of a case which could be founded on words only, without some 
corroborating acts and circumstances. 

we understand it,  the evidence in the instant case discloses several 
circun~stances tending to corroborate the alleged declarations of the 
purchaser. Among other circumstances are these: J. S. Cunningham 
was in financial straits; he had executed several deeds of trust to secure 
his creditors; he  had found it difficult to raise money; the purchaser 
of the land was wealthy; he  was Cunningham's fr iend; the land sold 
by the trustees embraced 2,043 acres, worth from $70,000 to $80,000; 
it was bought at  the sale for $16,625; Cunningham remained on the  



532 I N  THE SUPREME COURT. 1186 

land until December, 1910; the purchaser did not care for the land; 
and i t  was not to be sold and no timber was to be cut except for keeping 
up the farm. Of course, as to the merits of the evidence we have noth- 
ing to say; but when we consider it in the light most favorable to the 
plaintiffs, we regard it of sufficient probative force to be considered and 
passed upon by the jury. The evidence, i t  is true, must be clear, cogent, 
and convincing, but whether it meets this requirement is a matter for 
the jury and not for the court. Cobb v.  Edwards, 117 N.  C., 245; 
Lehew v. Hewitt ,  130 N.  C., 22; Avery v. Stewart, 136 N .  C., 426; 
Cuthbertson v. Morgan, 149 N .  C., 72; Hendren 21. Hendren, 153 N .  C., 
505; Taylor v. Wahab, 154 N.  C., 220; Boone v. Lee, 175 N. C., 383; 
Lefkowitz v.  Silver, 182 N .  C., 339. 

The defendants further contend that in any event it was not incum- 
bent upon them or their ancestor to reconvey the land until the purchase 
price was paid, and that neither payment nor tender had been made. 
I n  the letter written the defendants by J. S. Cunningham is the fol- 
lowing language: "I now offer to repay you, in such proportions as 
you may agree amongst yourselves, the said purchase price and interest 
without delay, and I demand that you shall upon such payment rccon- 
vey the said lands to me." I t  is admitted that J. A. Long answered 
this letter on behalf of all the defendants, and declined the offer and 
refused to reconvev the land. Under these circumstanc~s a more formal 
tender of the purchase-money would h a w  been idle, for obviously it 
would have accomplished nothing. A tender is not necessary when it 
is reasonably certain that it will be refused. Phelps 21. Davenport, 151 
N. C., 22; Gallimore v.  Grubb, 156 N .  C., 575; G a y l o d  v.  McCoy, 161 
N.  C., 686; Headman v.  Comrs., 177 N. C., 263. 

The defendants interpose the additional objection that J. S. Cun- 
ningham made no assertion of his claim until about f i ~  e years after the 
death of J. A. Long, the purchaser, and that it would he inequitable for 
this reason to enforce the alleged trust; and in support of this position 
they rely on the doctrine stated I n  re Dupree's Will, 163 N.  C., 256, 
and in  Coxe v. Carson, 169 N .  C., 132. I n  the first of these cases it is 
said that after a will had been regularly proved in c3mmon form the 
right to file a caveat prior to 1907 (Public Laws, ch. 862) was forfeited 
by acquiescence or unreasonable delay, and while the time required a t  
common law for the operation of the principle was not definitely fixed, 
twenty years was the period generally prevailing. And in Cose's case 
it was held that without reference to the statute of limitations, those 
who had delayed for more than thirty years to asse:.t their claim to 
land said to have been held upon a par01 trust would be deemed to have 
lost their rights. Neither o f  these cases is necessarity decisive of the 
question here presented. I n  the instant case there is evidence tending 
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to  show a n  express t rus t  wi th  a n  indefinite period f o r  t h e  redemption 
of t h e  l a n d ;  a n d  i n  t h e  record a s  i t  now appears  we find nothing which 
concludes t h e  plaintiffs on  t h e  ground  of laches o r  unreasonable delay. 
T h e  s ta tu te  of l imitat ions was not  pleaded. 

T h e  judgment  of h i s  H o n o r  dismissing t h e  action a s  i n  case of non- 
suit i s  reversed to t h e  end t h a t  t h e  controversy be determined as  pro- 
vided by  law. 

Reversed. 

STATE v. ROY HUMPHREY. 

(Filed 28 Norember, 1023.) 

1. Appeal and Error-Service of Case--Settlement of Case-Discretion of 
CourtExtension of Time to Serve CassStatutes .  

Before the amendment of 1921, C. S., sec. 643, conferred no power upon 
the trial judge to enlarge the statutory time for the service of appellant's 
and appellee's cases on appeal beyond that therein prescribed, and this 
formerly could only be done by the agreement of the ~ a r t i e s ;  and the 
Dower conferred on him by the amendment is limited to his action during 
term, \\herein the parties, being present, are  put upon notice of their 
rights. 

2. Same-Term-Notice. 
Where the appellant has served his case 011 appeal within the time 

extended by agreement, and the appellee has served his case beyond that 
agreed upon, it  is not within the statutory discretion of the trial judge to 
settle the case thereafter, allowing appellee to file exceptions, the appel- 
lant's case being the proper case on appeal. 

The trial judge has no absolute authority to settle a case on appeal 
outside of the county or district in which i t  was tried, under the pro- 
visior~s of C. s., sec. 644, except by agreement of the parties, or \then 
the countercase or exceptions had been served, respectirely, within the 
time prescribed by the statute. C. S., see. M3. 

4. Criminal Law - Evidence - Character - Issue-Appeal and Error- 
Prejudice. 

The solicitor may not comment to the jury, in a criminal action, on the 
failure of the defendant to testify a t  the trial in his own behalf, or the 
bad character of the defendant as  a substantite fact to show guilt, when 
the defendant had not hiinself put his character in evidence on the issue. 

APPEAL by defendant f r o m  Long, J., a t  J u n e  Cr imina l  Term,  1923, 
of MECKLENBURG. 

Ind ic tment  f o r  assault with intent  to  kill, a n d  assault on a female. 
T h e r e  mas a verdict of gui l ty  of assault on  a female, wi th  recommenda- 
t ion f o r  mercy, sentence t h a t  defendant be imprisoned f o r  t w e h e  months 
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in the county jail and assigned to work the roads of the county during 
said time, and defendant excepted and appealed, assign ng errors. 

On the imposition of the sentence it was ordered by the court that 
appellant be allowed twenty days for serving case on appeal on the 
solicitor, and the solicitor be allowed twenty days thereafter to except 
or serve countercase. The case on appeal by appellant mas prepared 
and served on the solicitor within the time specified, to wit, on 27 June, 
1923. The countercase, containing the only exceptions made, was not 
served on appellant's attorney until 25 July, 1923, five days after time 
allowed. Thereupon appellant's case on appeal, with the record proper, 
was certified to Supreme Court and duly docketed for hearing. 

Some time after the service of the countercase by the solicitor, both 
cases were sent by him to the judge who had presided at the trial, this 
apparently on 25 October, 1923, and at  Fayetteville, N. C., who then 
undertook to settle a case on appeal, and directed that ;he same be filed 
as the case, and that the clerk notify counsel on both s des, and defend- 
ant allowed five days thereafter to file exceptions. 

At' the call of the cause in this Court, the Attorney-Gleneral suggested 
a diminution of the record, and moved that the case served by the court 
be docketed as the only correct and proper case on appeal. Motion dis- 
allowed, and cause heard and determined on case as ten3ered and served 
by appellant. 

Attorney-General Xanning  and Assistant Attorney-Creneral Kash  for 
the State.  

J .  F .  Flowers for defendant. 

H o r r ~ ,  J. Our general statute governing the settlernent and service 
of cases on appeal (C. S., sec. 643) makes provision as follows: 

"The appellant shall cause to be prepared a concise statement of the 
case, embodying the instructions of the judge as signed by him, if there 
be an exception thereto, and the request of the counsel of the parties for 
instructions if there be any exception on account of the granting or 
withholding thereof, and stating separately, in articles numbered, the 
errors alleged. A copy of this statement shall be servec on the respond- 
ent within fifteen days from the entry of the appeal taken; within ten 
days after such serrice the respondent shall return ths copy, with his 
approval or specific amendments indorsed or attached; if the case be 
approved by the respondent, it shall be filed with the clerk as a part 
of the record; if not returned with objections within the time prescribed, 
it shall be deemed approved." 

And in the decisions construing the section it has been heretofore 
held that the time fixed by this statute for settlement and service of a 
case could only be changed by agreement of the parties, and that the 
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trial court itself was without power to change or modify the statutory 
period or to change or interfere with the agreement the parties may 
hare  made on the  subject. Lindsay  21. Knights of Honor ,  172 N.  C., 
818; ( 'ozart  v. Assurance C'o., 132 N. C., 522; Barber v. Just ice ,  138 
N. C., 20. 

And it is further held that  where exceptions or a countercase have 
not been properly made or served within the  time specified, the appel- 
lant's case shall be deemed approved and constitute the proper case on 
appeal for this Court-a ruling that  is i n  accord with the  express pro- 
visions of the statute. B a r r u s  2'.  R. R., 121 N. C., 504; C. S., see. 643, 
and citing among other cases X c S e i l l  v .  R. R., 117 N. C., 648; Forte  v. 
Boone, 114 AT. C., 176, to the effect that the failure to except or serve a 
countercase within the time required is not cured because the judge has 
thereafter undertaken to settle the case. This being the position that  
has hitherto prevailed, the Legislature of 1921, considering that i t  mas 
not well that the tr ial  court should be without ally control or power in  
the premises, amended this section (643) by adding thereto a-proviso, 
as follows: "Provided,  that  the judge trying the case shall have the 
power in  the exercise of his discretion to enlarge the time in which to 
serve statement of case on appeal and exceptions thereto or counter- 
statement of case." Laws 1921, ch. 97. 

I n  the exercise of the powers so conferred, the court i n  the present 
case fixed the time for preparation and service of appellant's case a t  
twenty days, allowing twenty days thereafter for service of exceptions 
or countercase. 

I t  will be noted that while the amendment referred to allows the tr ial  
judge in his discretion to fix the time for the preparation and service 
of the case and countercase, this being a t  times necessary to the seemly 
and efficient disposition of the matter, it does not otherwise modify or 
purport to modify the statute; and, therefore, whether the time allowed 
be that fixed by order of court, or, in the absence of such order, by 
agreement of the parties or in  accordance with the law, unless a counter- 
case is served or exceptions duly inade within the time required, the 
case of appellant shall stand approved as the proper case on appeal. 
And lve do not approve the position contended for, that the amendment 
of 1021 confrl-s upon the tr ial  judge the  right at  any time or place to 
change the time fixed upon by the statute. As a general rule, judgments 
and orders substantially affecting the rights of parties to a cause pend- 
ing in the Superior Court a t  term must be inade in the county and a t  
the tern1 when and where the cluestion is presented, and our decisions 
on the subject are  to the effect that, except by agreement of the parties 
or by reason of some express provision of law, they cannot be entered 
otherwise, and assuredly not in another district and without notice to 
the parties interested. Cox c. B o y d ~ u ,  167 N .  C., 321 ; Ban?; v. P e r e , p j ,  
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147 N. C., 293; Parker v. McPhail ,  112 N.  C., 502; McSe i l  v. Hodges, 
99 N. C., 248; B y n u m  v. Powe, 97 N .  C., 374. 

True, in section 644, C. S., the judge, under differing circumstances 
as therein set forth, may settle a case on appeal at any place within the 
district, on proper notice, and at  times out of the district, but, as shown 
by a perusal of the section, that power does not arise i,o him except by 
agreement of the parties or when' the countercase or exzeption had been 
made by appellee within the time "as prescribed." And an order fixing 
the time under the amendment should, as stated, be made at the term 
when the question is presented, so that the parties may then be advised 
of their rights in the matter. 

The countercase, therefore, having been tendered aft2r the time fixed 
by the judge's order, the case of appellant, being prepared and served 
within the time, becomes the proper case, and, in connection with the 
record, may alone be considered in determining the rights of the parties 
involved in the appeal. I n  that aspect it is conceded 3y the Attorney- 
General that reversible error9 has been shown, it appearing that on the 
trial the solicitor mas allowed, over defendant's objection, to make 
adverse comment on the fact that the defendant did not take the stand 
as a witness in his own behalf, and also as to the bad character of the 
defendant as a substantive fact tending to show guilt, when defendant 
had not himself put his character in evidence on the issue. both of which 
objections must be sustained under our statute and decisions appertain- 
ing to the subject. S. 2). Traylor,  121 N .  C., 674; C. s., see. 1799. 

We consider it not improper to note that neither of these exceptions 
are presented in the case as settled by the careful and able judge who 
presided at  the trial; but, for the reasons heretofor. given, we are 
restricted to the facts as set forth in appellant's case on appeal, and the 
cause has been determined on the exceptions therein presented. So con- 
sidered, defendant is entitled to a new trial, and it is s, ordered. 

New trial. 

J. J. JONES v. J. D. WINSTEAD AXD I<. C. WAGSTAFF, ADMRS. OF 

J. W. WINSTEAD, DECEASED. 

(Filed 28 November, 1923.) 

1. Bills and Notes - Segotiable Instruments - Evidence - Execution- 
Presumptions-Consideration-Mental Capacity. 

Where the execution of a negotiable instrument has been established 
in an action thereon, it is a rebuttable presumption that it had been given 
for a sufficient consideration, and that the maker had mental capacity to 
execute it, requiring the defendant, attacking its validity on these 
grounds, to disprove its validity by his evidence. C .  S., secs. 3004, 
3005, etc. 
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2. Same--Appeal and Error-Objections and Exceptions-Demurrer. 
Where the maker of a negotiable instrument had been confined in an 

insane asylum twelve years before the execution of his note in suit, but 
since then had been actively and successfully handling his own large 
business affairs, the question as  to presumption of insanity continuing, 
unless the contrary has been shown, so as  to render the note invalid, 
should be by an exception to the refusal of a requested instruction to that  
effect, and not by motion as  of nonsuit upon the evidence; but held, such 
a prayer, under the evidence in this case, should have been refused, the 
evidence being only of a circumstance tending to establish the defendant's 
position. 

3. SamePast  Consideration- Executory Promi-Contracts. 
Where one renders valuable services to another a t  his request, the law 

implies the latter's promise to compensate him for their reasonable value; 
and nhere the evidence is sufficient to show a mutual intent to this effect, 
a direct promise to pay, later made, is a sufficient consideration, and a 
note then given therefor is not objectionable as  a promise to pay a ~ ~ a s t  
consideration without value received by the maker. 

4. Contracts-Services-Consideration-EvidencQuestions for Jury. 
Evidence of services rendered by plaintiff to his deceased uncle in the 

latter's lifetime, in looking after. collecting arid disbursing the pro- 
ceeds of his large crop of tobacco sold on warehouse floors, a t  his request, 
is sufficient of a consideration to support an action upon a note he had 
later given his nephew therefor. 

5. Same-Fraud. 
Hcld ,  in this case there was no valid objection to the adequacy of con- 

sideration given for the note sued on, in the absence of evidence of fraud 
or imposition sufficient to vitiate the contract. 

CLARK, C. J., dissenting 

CIVIL ACTION, to  recover 011 a promissory note  f o r  $4,000, given by  
intestate  to  plaintiff,  and  t r ied before Devin, J., and  a jury,  a t  >\ugust 
Term,  1923, of PERSOX. 

Defendants  answered and  alleged t h a t  t h e  note sued on was given 
without a n y  consideratiol~. Second, t h a t  when same was given, t h e  
intestate  was without sufficient mental  capaci ty to  execute it. O n  t h e  
t r ia l ,  plaintiff proved t h e  due execution of the  note, i n  f o r m  a s  fo l lo~vs :  

"April 14, 1919. O n e  Fear  a f te r  date, I promise to  p a y  J. J. Jones 
t h e  f u l l  and  just sum of $4,000 f o r  value received of him.  Interest ,  five 
per  cent. (S igned)  J. W. Winstead." 

Defendant  offered testimony tending to show t h a t  a t  t h e  t i m e  of the 
execution of t h e  note  the  intestate  was not of sufficient mental  capacity 
to  execute t h e  note;  and,  second, t h a t  t h e  same, being executory, was 
without valuable consideration. I n  support  of t h e  first position, 
showed among other  things t h a t  intestate h a d  been th ree  times, a t  
different periods, confined ill t h e  insane asylums of t h e  State ,  t h e  last 
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time being twelve years before the note was given, anll that since his 
discharge on the last occasion he had never been of sound mind or of 
capacity to execute the note sued on. - " 

I n  reply plaintiff offered evidence tending to show that since coming 
from the State Hospital, twelve years ago, intestate had been in control 
and management of his own property; that he had a large landed estate, 
was a goid trader, rented out his property himself, and accumulated 
property; that the note had been executed by intestate in payment of 
services theretofore rendered by plaintiff to the intestate and in recogni- 
tion of the claims plaintiff had upon him, and it appeared that tlie 
annual interest had been receipted for on the note aE per agreement 
between plaintiff and intestate. The cause was submitted to the jury, 
and verdict rendered. as follou~s : 

"1. Was the note sued upon executed without anj. consideration? 
Answer : 'No.' 

"2. Was J. W. Winstead, at  the time of the execution of the note, 
without sufficient mental capacity to execute same ? Answer : 'No.' 

"3. What amount is due on said note? Answer : '$4.000.' " . , 
Judgment on the verdict', and defendants excepted and appealed, 
. . 

assigning errors. 

Luther M .  Carlton and William D. Merritt for plaintiff. 
Brogden, Reade & Bryant, M .  C. Wimfead, and F .  0.  Carver for 

defendants. 

HOKE, J. The execution of the note, a negotiable instrument, having 
been duly proven, and same put in evidence, under our statutes and 
decisions applicable, there is a presumption that it was given for value, 
and the question of a lack of consideration is a matter of defense, the 
burden being upon the defendant to establish it. Piner v. Britfain, 165 
N. C., 401, and authorities cited; C. S., ch. 58, secs. 3004 and 3006, etc. 
There is also a rebuttable presumption that the promissor was sane at 
the time of the execution of the note, and on that question the burden 
of showing the contrary, as a general rule, is upon the defendant or the 
person alleging it. 

The court charged the jury generally in accord with bhese principles, 
submitting the opposing evidence under full and appropriate instruc- 
tions, and referring to the fact of defendant's confinement in the 
asylums of the State, and his condition while there, as circumstances 
tending to establish defendant's position. Under these instructions the 
jury have rendered their verdict for plaintiffs, and, after careful con- 
sideration, we can find no valid reason for disturbing the results of 
the trial. 
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I t  is very earnestly contended by defendants that, on the entire evi- 
dence, if believed by the jury, including that  of plaintiff himself, the 
note was without any valuable consideration, and his Honor should have 
so ruled, in accord with their prayer for instructions to that  effect. On 
that  question plaintiff, a witness in  his own behalf, testified among 
other things that  plaintiff, a t  the time of the execution of the note, and 
for some time prior thereto, was engaged in the sale of tobacco as 
employee of a warehouse company a t  South Boston, Va. ;  tha t  intestate, 
owning a large body of land in this State, having numbers of tenants 
thereon, :vas in the habit of sending the tobacco grown on his farms to 
South Boston for sale, and not infrequently, pursuant to intestate's 
request, by note or otherwise, plaintiff would look after these sales and 
the dispositioil of the purchase price, following in such matters defend- 
ant's directions given him. Speaking more directly to  the execution of 
the note and the circumstances attending its execution (admitted with- 
out objection), the witness said:  

"He came over to South Boston one day, and I was busy in  the office, 
and he  came in there and told me he  wanted to see me, and we went out 
in the warehouse and sat down on a truck, and he  told me that  I had 
been nice to hini in South Boston. Lots of times he would send tobacco. 
Some of his tenants would come over and sometimes sell with me;  and 
if he did not come himself, he  would phone me or write me a letter and 
tell me what to do with the check, and sometimes he  would say let one 
have so much and send me a check for the rest, and I always did just 
as he told me. H e  told me he  appreciated what I had done for h im;  
that  Uncle Charles, who had died a few years ago, did not leave me 
anything, as he did some of the rest of his people, and he  wanted to help 
me, and I had been nice to him, and he  appreciated what I had done 
for him, and he was going to give me this note. H e  said, 'I may pay 
you the money for this before I die,' but he  said, 'I am getting to be an  
old man and I do not know when I will d i e . ' B u t  he  said, 'If I die 
before I pay it, my estate will be worth it, and I want you to collect it.' 
And that is  what I am trying to do. H e  asked me to credit the  interest 
on this note, and he asked me to send h im a receipt, and I sent it to him, 
and he asked me did I credit the  interest after I sent h im the first 
receipt; and he was over there some time later and asked me did I credit 
it  on the note. and I told him I did." 

Again, on cross-examination, witness testified as follows: "I was 
engaged in the warehouse business for somebody else. H e  did not sell 
much tobacco with me. H e  owned some stock in the Independent Ware- 
house, and I think his people sold more there than anywhere else. Bu t  
he did sell some a t  the other warehouses. H e  did not sell so much 
tobacco with me, but if he  wasn't coming himself he would usually 
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write me or get somebody to phone me, and he would tell me who was 
coming and what warehouse they were going to be at, and tell nie what 
he wanted done-if he wanted to let them hare anything, and what to 
do with the other." 

"Q. As a matter of accommodation to him, you did 21s he requested? 
A. Yes, sir. 

"Q. H e  did sometimes sell tobacco at  your warehouse? A. Yes, sir. 
"Q. Of course, when he sold tobacco at  your warehouse, if he wanted 

you to do something with the money, you would do i t ?  A. Yes, sir." 
On this, the evidence chiefly pertinent, it is insisterl for appellant 

that the facts only present an executory promise to make compensation 
for a "past consideration," and that the sarne does not constitute value 
within the meaning of the exception. I t  is said by Professor Page, in 
his valuable work on contracts: "At modern law, the term 'past con- 
sideration' means that a right has been acquired or forborne, under cir- 
cumstances that either never created any legal liability, to pay therefor, 
or if there was a legal liability originally, subsequent facts have 
amounted to a discharge. I t  does not, of course, mean that a promise 
may not be supported by a prior legal liability as :L consideration, 
whether absolutely valid, voidable, or subject to some subsequent de- 
fense. I t  does not include cases in which the consideration is a legal 
liability which arose before the promise was made, and upon which the 
promise is based. Such forms of consideration are sufficient. As used 
in this sense, a past consideration is no consideration, at modern law, 
in most jurisdictions.'' Page on Contracts (2d Ed.), sec. 625. 

I t  will be observed that the evidence all shows that the services in the 
instant case were rendered by request, and some of the old English 
decisions, and probably some in this country, seem to be to the effect 
that wherever services are done by request of another this will import a 
sufficient consideration. But these decisions. so far  as examined. were 
cases where a request was necessary to create liability, and, on the facts 
presented, did create i t ;  and a more careful examination of the principle 
as pertinent to the facts of the instant case mill show, in accord with 
the above citation, that the question properly depends on whether the 
present executory promise to pay was given for services formerly ren- 
dered, and under circumstances which created a legal liability. I n  such 
case the services, though at a former time, will suffice as a valid con- 
sideration for the subsequent promise, and this in turn ~sua l ly  depends 
on whether the services were given and received withoui expectation of 
pay. I n  Winkler v. Killian, 141 K. C., at p. 578, the Co lrt, in speaking 
to the general principle involved, said : "It is ordinarily true that where 
services are rendered by one person for another, which are knowingly 
and voluntarily accepted, without more, the law presumes that such 
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services are  giren and received in  expectation of being paid for, and 
will imply a promise to pay what they are reasonably worth. This  is a 
rebuttable presumption, for there is no reason why a man cannot give 
another a day's work as well as any other gift, if the work is done and 
accepted without expectation of pay." 

And in one of the cases cited and relied on by defendants (Harper v. 
Davis, Admr., 115 Md., 340), it is held, anlong other things, as stated 
in report of case in 35 L. R. A. (N. S.), 1026: "A note given by a 
man ;o a stranger in blood, who entered his family and lived there as a 
daughter, having all the privileges of any member of the family, the 
past serrices, which were rendered without any intention on her par t  
of charging for them, or on his part of making compeilsation for them, 
is without consideration, and cannot be enforced by the payee." 

Considering the facts in evidence in  view of these decisions and the 
principles they approred and illustrate, it appearing that  the services 
were rendered by request, that they were of a kind ordinarily importing 
liability and that  the intestate in  acknowledgrrie~lt of their value sub- 
sequently gave to plaintiff the note sued upon, this being a rclevant cir- 
cun~stance showing his concept of the matter, we think i t  a permissible 
inference that  the  services were not given and accepted as a gratuity, 
but under circumstances that established a legal and enforceable lia- 
bility which required that the case be submitted to the jury, and the 
court could not have instructed the jury, as requested, that no valuable 
corisitieratiori had been shown. 

Dcfendaiits except further that, it having been made to appear that  
the intestate had been confined on three different occasioris in the 
asylun~s for the insanc, the court should have instructed the jury that  
there was a presumption that the conditions then presented were pre- 
sumed to continue, whereas these facts mere only submitted as circum- 
stances tending to show insanity. I t  might be a sufficient answer to this 
exception that  there mas no prayer for instruction as a basis for this 
exception, but on the record we are  of opinion that  the same could not 
hare  been properly given. I t  is t rue  that when insanity has been shown 
to exist as an  habitual or permanent condition there may arise a rebut- 
table presumption that the same mill continue, but the position, in our 
opinion, docs not apply here, because the evidence does not establish the 
requisite data, and because the fact i n  question, occurring twelve years 
after the intestate's last discharge from the asylum, is too remote for a 
proper application of the principle referred to, and more especially 
when there are facts in evide!ice tending to show further that since his 
last discharge the  intestate has exercised general supervision and control 
of his business affairs and been successful in their management. Burl- 
s o n  v. Hudson, 144 N. C., 449-454; Lawson on Presumptive E\idc.nce, 
227. 
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Nor is there any valid objection for inadequacy of cnonsideration, in  
the absence of any allegation or evidence of frauc. or imposition 
vitiating the contract. I n s t i t u t e  2'. Xebane, 165 ET. C., 644-650; 
6 It. C. L., title Contracts, see. 85. 

On consideration of the entire record, we are  of opinion that no 
reversible error has been shown, and the judgment is therefore affirmed. 

No  error. 

CLARK, C. J., dissenting: This action is on a note for $4,000, pur- 
porting to have been executed by defendants' intestate. The defendants' 
intestate died in April, 1922. H e  lived alone at  his home in Person 
County, doing his own cooking and house work a part of the time. H e  
was three times an  inmate of the Hospital for the Insane. The first 
time, some twenty-five years before his death, he was t iken to the hos- 
pital at  Morganton for treatment, and was an inmate for twelve months. 
Some years later he was again an  inmate of the smle  institution. 
About ten or eleven years before his death he  was an  inmate of the 
State Hospital at  Raleigh for about six months. H e  was never dis- 
charged from that  institution, but his brother brought him home on 
leave, and he  never returned. From that  time until his death he con- 
tinued to live alone at  his home. H e  was exceedingly "close" in money 
matters, but a t  times had a sort of mania for giving notes and making 
offrrs of financial assistance among his relatives. H e  gave a t  sundry 
times in this way several notes to his relatives, and among others offered 
to give a nephew $5,000 and a brother a note for $10,000. These offers, 
in most cases, were refused, because i t  was well known in the  family 
that the intestate was of insane or feeble mind, and there was a tacit 
understanding that none of them would take advantage of his situation. 
Even among those who accepted the notes, none of them have presented 
any of such notes for payment, except this plaintiff, a nephew. 

On 4 April, 1919, the defendants' intestate gaye the plaintiff a note 
for $4,000, not under seal, saying to him that he had keen nice to him 
and lie appreciated it. H e  further told the plainti-? to credit the 
interest on the note as it fell due, as if i t  had been paid, and send him 
a receipt for it. The administrators refused to recognize the note as a 
valid obligation of the estate. - 

I t  would seem very clear, upon the  facts of this case, that the estate 
of the intestate should not be subjected to the payment of this note. 
Among the errors assigned a re :  The court charged the jury that "the 
burden of proof was on the defendants to satisfy then. by the greater 
weight of the evidence that at  the time of signing the note in  contro- 
versy the intestate did not hare  sufficient mental capacity to execute the 
note." Generally speaking, this is a correct proposition of law, but 
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under the evidence in this case the burden of proving mental capacity 
should have been cast upon the  plaintifl who asserted it. I t  is not 
denied that  the defendauts' intestate was treated a t  the hospital a t  Mor- 
ganton on two occasions-the first about twenty-five years before his 
death, and tliat about ten or eleren years before his death he mas taken 
to the Sta te  Hospital a t  Raleigh, where lie remained about six months, 
and was never discharged as cured, but was permitted to accompany 
his brother h o n ~ e  on leave. H i s  brother testified as follows: "He was 
not discharged as being cured. I wrote the doctor and asked him to let 
my brother come home, as he  kept writing me that  he  wanted to come 
home, and the doctor refused, unless I would come down. The  doctor 
told me that  he would not discharge my  brother, but would let me take 
hi111 home." This  evidence was uncontradicted. The  intestate was, 
therefore, under a legal adjudication of being insane, and was not dis- 
charged by the authority of the  physician, but, being allowed to go 
home, he siniply did not come back. Upon this testimony the burden 
was upon the plaintiff to prove by the greater weight of the evidence 
that  the deceased had recovered and that  he had sufficient mental 
capacity to execute the note. 

When insanity is  once shown to exist, there is a presumption that  it 
continues, unless there is testimony showing the restoration of mental 
soundness, the burden of which is upon him to assert it. Beard  v. R. R., 
143 N. C., 140; Weedman ' s  E s t a t e ,  254 Ill., 504. 

This  $4,000 ought not to be a burden upon the estate unless i t  was 
show11 by the greater weight of the evidence that  the intestate's mental 
capacity mas sufficient to authorize the jury to find that  his mental con- 
dition had been restored. 

There was no evidence whatever of a corisideration for this or the 
other notes which the deceased a t  times would scatter around liberally, 
and which all had refused to profit by, except this nephew. There was 
evidence of sliglit kindnesses or exchange of courtesies between the 
deceased and this nephew, but no eridence of any substantial '(serrice" 
justifying an  obligation to pay the  plaintiff $4,000. The court erred 
in charging that  "these serrices, though they were past consideration, 
would be sufficient consideration for the note if they were of valuable 
consideration." This was an  expression of opinion by the judge tliat 
there had been services rendered. 

The  appellant, in apt  time and in  writing, requested his Honor to 
charge the jury as follows: "The court charges you tha t  if you believe 
the testimony of the plaintiff, J. J. Jones, there was no consideration 
for the  note sued on, you will therefore answer the first issue 'Yes.' " 
Upon the inspection of the testimony it was error in the court to refuse 
to so charge. The defendants i n  apt  time also requested his Honor to  
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charge the jury, "if they believed the evidence they w d d  answer the 
first issue 'Yes.' " I t  was error to refuse to give this instruction, for 
there is no testimony that could have justified the jury in finding that 
there was any legal consideration. 

Past services may constitute a sufficient consideration to support a 
note, provided they are such services, reudered under such circum- 
stances, as to create a legal obligation to pay for them, but the evidence 
in this case totally failed in this respect. 

I t  was also error to allow the plaintiff to testify as to the alleged acts 
of kindness upon which he asserted his claim that this note for $4,000 
was given for a sufficient and valid consideration. The testimony of the 
plaintiff was incompetent under C. S., 1795 (formerly C. C. P., sec. 343, 
and Code of 1883, see. 590)) which provides: ",4 party  to  a transaction 
excluded w h e n  the  other party  i s  dead. Upon the trial of an action, on 
the hearing upon the merits of a special proceeding, a party or person 
interested in  the event . . . shall not be examined as a witness in 
his own behalf or interest . . . against the executo-r, administrator, 
etc., of a deceased person except when the executor, adininistrator, etc., 
is examined in  his own behalf . . . concerninq the same transac- 
t ion  or communication," and the administrators did not testify as to 
such "transaction or communication." 

The testimony of the plaintiff in this case was admitted as follows: 
"Mr. Winstead executed the note for $4.000 to me. H e  came over to 
South Boston one day, and I was busy in the office, and he came in there 
and told me he wanted to see me, and we went out in the warehouse and 
sat down on a truck and he told me that I had been nice to him in South 
Boston. Lots of times he would send tobacco; some of his tenants would 
come over and sometimes sell with me. and if he did not come himself 
he would phone or write me a letter to tell me what to do with the check, 
and sometimes he would say let one have so much and send him the 
check for the rest, and I did just as he told me. H e  told me he appre- 
ciated what I had done for him. That Uncle Charles, who died a few 
years ago, did not leave me anything as he did some of the rest of his 
people, and he wanted to help me, and I had been nice to him and he 
appreciated what I had done for him and he was going to give me this 
note." Again he says: "He told me I had never bothered him about 
anything and never had borrowed money from him. He said some of 
the rest had, and he felt like he wanted to do something for me, and I 
was named after him, and he appreciated what I had dine for him over 
there." 

On cross-examination the plaintiff testified further:  "I was engaged 
in the warehouse business for somebody else. H e  did not sell much 
tobacco with me. H e  owned some stock in the Independent Warehouse, 
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and I think his people sold more there than anywhere else, but he would 
sell some a t  other warehouses. H e  did not sell so much tobacco with 
me, but if he was not going himself he would usually write to me or get 
some one to phone me, and he would tell me who was coming and what 
warehouse they were going to sell at, and tell me what he wanted done. 
I f  he wanted to let them have anything, and what to do to the others." ., , 

H e  testified further on cross-examination : 
"Q. As a matter of accommodation to him, you did as he requested? 

A. Yes, sir. 
"Q. H e  did sometimes sell tobacco at your warehouse? A. Yes, sir. 
"Q. Of course, when he sold tobacco at  your warehouse, if he wanted 

you to do something with the money you would do i t ?  A. Yes, sir." 
The plaintiff's case on the issue of consideration must stand or fall 

by this testimony. 
I n  this there is nothing to raise a legal obligation on the part of the 

deceased, and nothing whatever to indicate that the plaintiff at the time 
of the ser~rices rendered, if they can be called services, expected to be 
 aid, or that the defendants' intestate expected to pay for them. . 

I f  the plaintiff expected to be paid he does not say so in this testi- 
mony. I f  the defendants7 intestate considered himself under any obli- 
gation to pay, he failed to say so to the plaintiff when he gave this note. 
The words "pay" or "remunerate" were never used. He said he wanted 
to "help" the plaintiff and to "do something for him." These so-called 
services were merely little acts of courtesy which are usually performed 
between people having business relations or between whom there are 
other ties. What warehouseman or what merchant would expect to be 
paid $4,000 for such little matters as the plaintiff testified he did as a 
matter of "accommodation" to the deceased? The plaintiff was a clerk 
in a public warehouse, and the deceased occasionally sold or sent tobacco 
there, and they were nearly related. 

The plaintiff was given by the court free rein to testify concerning 
the entire transaction, and he did not say or indicate that the deceased 
was under obligation to pay him anything. 

K. C. Wagstaff testified that he was a nephew of the deceased and one 
of the administrators. That he saw the deceased two or three times a 
year. "I do not think the mental capacity of the deceased has been 
good since he went to the asylum for the last t,ime. For  the past three, 
four, or five years I do not think he was capable of transacting business 
in a business-like way; he was capable of transacting it in some way." 
H e  further said that after he and J. D. Winstead (brother of deceased) 
had qualified as administrators they "went to the house occupied by the 
deceased and found money scattered about over the house in different 
places, in corners, cracks, and barrels. We found about $900. H e  had 

3.?--186 
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a stock of merchandise there. Most of it was found in Eolts of cloth or 
drawers where he kept thread. The whole stock of merchandise was not 
worth much. I reckon he had part of it 25 years. The cloth and things 
were rotten and no good at all. We found two checks, at, I remember- 
one to Mr. Oscar Carter and one to some company off somewhere. One 
of the checks was 25 or 30 years old and the other five or six years old. 
We found chattel mortgages given him by his tenants. H e  wrote most 
of them himself. We found none of them recorded and none of them 
witnessed much, and some witnessed at  the wrong place--in pretty bad 
condition. I do not think we found but one recorded mortgage, and 
that was one that had been transferred to him. You could not tell how 
much some of them were for. Some of them we coultl." There was 
much other evidence of mental incapacity. 

The defendant Wagstaff further testified that the plaintiff "did not 
mention the note to me that day. I saw him several times after that. 
Saw him at South Boston once after that, and talked with him two 
hours. We were talking about the estate and I hoped he would mention 
the note to me, but he never did. H e  has never mentioned it since then. 
The first notice came through the bank." 

John D. Winstead, the other defendant, testified that he was a brother 
of the deceased, and one of his administrators, and that the plaintiff is 
his nephew. IIe testified as to his brother being in the hospital at Mor- 
ganton twice, and that on the third time he was taken tc Raleigh about 
twelve years ago. That he was not discharged as being cured but that 
as he kept writing him he wanted to come home he went down to 
Raleigh, and "the doctor told me that he would not discharge my 
brother but that he would let me take him home. He  (died at the age 
of 7 5  years." 

He  further testified: "For 25 years I looked after some part of his 
business, and for the last five or six years Emory, a nephew of mine, 
looked after part of it. I told the deceased I would not look after all 
of it. From the time I brought him home from the hmpital the last 
time, in my opinion, he did not have sufficient mental capacity to trans- 
act business intelligently. This statement is based upon a transaction 
I had with him. H e  offered to give me a note for $10,000. I think I 
could have gotten one for $20,000 if I had asked him for it. I told 
him I would not have it." 

This defendant testified that the plaintiff was employed in the ware- 
house as a clerk, but neither he nor the other defendant gave any testi- 
mony whatever in  regard to the transaction or conversation between 
the plaintiff and the deceased upon which the entire claim of the plain- 
tiff. rests, and his testimony as to which was therefore entirely incom- 
petent under the statute, C. S., 1795. 
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This witness and others testified as to the lack of nlental capacity 
on the par t  of the deceased. H e  further testified that  there were fifteen 
heirs a t  law, and that  between 1919 and the date of intestate's death 
the plaintiff never spoke to him about this note, and nothing was said 
about it unti l  the notice came through the bank some time after his 
brother's death. 

Upon the  testimony in  the case, it  was error for the judge to say to 
the jury that  the deceased, who had been three times an  inmate of the 
asylum, and who on the  last occasion left the asylum without any dis- 
charge, was presumed to be sane, and that  the burden was upon the 
administrators of the estate to prove that  he was not. 

Cpon the evidence, also, it  was error to charge the jury that  the 
little irlcideiits which the plaintiff, though incompetei~t to testify to, 
had narrated were i'services" which, "though they were past consider- 
ation, would be sufficient consideration for the note if they were of 
valuable consideration." The  plaintiff was incompetent to testify as  
to such matters, but, conceding that  objection was not made on that  
ground, still the alleged "services" he testified to were not sufficient 
consideratioil upon which to justify a rerdict against the estate of the 
deceased for $4,000. 

I t  was also error for the court to refuse to charge the jury as fo l lom:  
"Where two men enter into a contract, the law does not ordinarily 
inquire into the adequacy of the consideration, but where the consider- 
ation is so grossly out of proportion to the amount of the alleged obli- 
gation, and is so obviously inadequate as to shock the corlscience and 
the sense of justice, the law will not enforce the contract; and the 
court, therefore, charges you that  if you shall find from the eridence, 
and from the greater weight thereof, that  the  plaintiff rendered the 
deceased service in corisidcration of the note, but if you shall further 
find by the greater weight of the evidence that  the value of such service 
was so out of proportion to the amount of the note and demand by the 
plaintiff as to shock the conscience of people of average intelligence, 
you will answer the first issue 'Yes.' " 

T h e  burden of proof was on the  plaintiff as the note was not under 
seal, to prove consideration, and the burden was also upon the plaintiff 
to prore that  he  was of sufficient mental capacity to assume the liability 
of $4,000; and it was error to tell the jury upon the evidence tha t  the 
burden was on the defendants to rebut the presumption of sanity. 
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J. R. LAZENBT ET AL. V. BOARD O F  COMMISSIOPJERS O F  
I R E D E L L  COUNTY. 

(Filed 5 December, 1923.) 

1. Schools-Statutes-Taxation-Special Tax-Petition--Counties-Dis- 
cretion. 

Where the electors of a school district of a county h , ~ v e  voted for a 
special tax for the erection of a public school building., based upon a 
petition filed with the county commissioners, and approved by the county 
board of education in conformity with the requirements of C. S., sec. 
5526, escept that the petition attempted to take away the discretionary 
power of the commissioners in locating it, this restrict.ve provision in 
the petition is contrary to law, and will be disregarded, and the election 
being free from fraud and giving the electors full opportunity to vote, 
the special tax thereby approved will be held valid. 

2. Same--Ballots-unrelateaUlated Questions--Appeal and Error-Objections 
and Exceptions. 

Where the exception on appeal to the validity of a special t a s  approved 
by the voters of a school district for public school purposes, is upon the 
ground that the question was submitted on several unrelated proposi- 
tions upon one ballot, it will not be sustained when it properly appears 
from the findings of the lower court that the only question voted upon 
and approved by the electors, and involved in the controversy, was the 
levying of the special tax. 

PLAIKTIFFS appealed from an  order of Long, J., 1 September, 1923, 
dissolving a restraining order. F rom IREDELL. 

I n  June,  1922, one-fourth the  freeholders in a described territory 
filed with the defendant the following petition: 

'(We, the  undersigned, petition that  Chestnut Grove Schoolhouse be 
built on the Winston-Salem Highway, soniewhere betwem N. C. Sum- 
mers' and J. L. Wike's, as  the  most suitable place. This  petition to 
be null and void unless schoolhouse is built on the Winston-Salem 
Highway or near said highway, and also higher grades must be added 
to  said school; respectfully petition your honorable boaed for an  elec- 
tion to ascertain the will of the people within the proposed special 
school district, whether there shall be levied in said dirkrict a special 
annual  tax  of not more than ten cents on the  one hundred dollars valu- 
ation of property and cents on the poll, to supplement the public 
school fund which may be apportioned to said district by the county 
board of education in  case such special tax  is voted.'' 

The  county board of education approved the petition and the de- 
fendant ordered a n  election to be held "for the purpose of voting on a 
special school tax  of not more than ten cents on the $100 worth of 
property." A majority of the  qualified voters ~ o t e d  for the tax, and 
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the plaintiffs brought this suit to declare the election void and to enjoin 
the levy and collection of the special tax. The defendant filed an 
answer, and upon the hearing his Honor found the facts and dissolved 
the restraining order theretofore issued. 

R. T .  Weatherman, Grier (e. Grier, and W. D. Turner for plaintiffs. 
Buren Jurney and John A. Scott, Jr., for defendant. 

A ~ ~ n r s ,  J. The petitioners undertook to prescribe conditions upon 
which their petition should become "null and void," and the plaintiffs 
contend that the defendant had no authority to order the election be- 
cause these conditions were in conflict with C. S., 5526. I n  this section 
there are two conditions which are precedent to granting an order for 
holding the election: (1) the petition must be signed by one-fourth the 
freeholders within the proposed special school district in whose names 
real estate therein is returned in the t a s  list of the current fiscal year, 
arid (2) it must be endorsed by the county board of education. 

It mas held in Gill u. Conzm., 160 N. C., 181, that the jurisdictior~ 
of the board of education and of the county commissioners is dependent 
upon the presentation to them of such a petition as is required by the 
statute, and that such petition is precedent to the exercise of the par- 
ticular authority which the statute confers. See, also, l iey  v. Board 
of Education, 170 N .  C., 123. I n  the instant case the two conditions 
prescribed by the statute were complied with, and the question for 
decision is whether the other conditions stated in the petition were 
fatal to the exercise of the jurisdiction conferred by law upon the d e  
fendant. As to this question both sides refer to the decision in Comrs. 
v. Halone, 179 N .  C., 110. I n  that case the county commissioners were 
authorized by a public-local lam to issue bonds in behalf of any general 
or special school-taxing district of the county, on approval of a majority 
of the qualified voters, for the purpose of repairing, altering, making 
additions to or erecting new buildings, and purchasing schoolhouse 
sites. I n  the petition for the election the purpose stated was the erec- 
tion and equipment of a new school building and the purchase of school 
grounds; and the court said that if the word "equipment" should be 
regarded a substantial departure from the purposes contemplated and 
provided for in the statute, the prorisions of the statute mentioned in 
the petition were controlling, and the term, even if unwarranted, should 
be rejected as surplusage or disregarded as being in violation of lam. 

Upon the record in the case at  bar this principle is controlling. His  
Honor found as a fact that in the advertisement of the election neither 
the location of the schoolhouse nor the character of the school to be 
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established was mentioned, and that the ouly question considered by 
the voters was that of the special tax. There is nothing in the record 
to indicate fraud or to show that any voter was deceived or misled 
either as to the location of the building or as to the character of the 
school. On the contrary, the alleged cause of mtion ts based solely 
upon the ground that the conditions stated in the petition conflict with 
the statute and render the election invalid. I n  this conclusion we do 
not concur. The right of the petitioners to ask that t:ie choice of a 
site be submitted to the qualified voters is  not involved. The objection- 
able feature of the petition is the apparent purpose of the petitioners to 
control the discretion of the board by designating the place where the 
building shall be erected; but, the petition being otherwise sufficient, 
the expression of such purpose cannot divest the commi~sioners of the 
jurisdiction given them. I n  other words, the conditions requisite to 
conferring jurisdiction have been prescribed by the Legislature (Gill 
v. Comrs., supra), and when compliance with these conditions is prop- 
erly made to appear, the petitioners cannot disregard the statute and 
defeat or qualify the jurisdiction of the board by incxporating ex- 
traneous or irrelevant matter in their petition or by dirwting in what 
manner and to what extent such jurisdiction shall be exercised. 

,Ilso, the plaintiffs contend that the election is void for the reason 
that only one ballot was used in submitting to the voters of the district 
the three propositions whether a special tax should be l.vied, whether 
the school should have additional grades, and whether the site should 
be changed; and in support of their contention they re y on the doc- 
trine stated in Winston v. Bank, 158 N. C., 512, and in .9ill v. Lenoir, 
176 N. C., 572. I t  is not necessary to point out the distinction between 
the facts in these two cases and those in Briggs v. RaleGqh, 166 N. C., 
149; Iieith v. Lockhart, 171 N. C., 451, and Taylor v. Greensboro, 175 
N. C., 423, with a view to deciding whether the three propositions are 
practically one or whether they are distinct and unrelated. Tlle order 
of election shows, and in his statement of facts his Honor finds, that 
the levy of the special tax was the single question which the voters had 
ill mind. 

The appeal does not present any amendment of the school law as 
codified by the General Assembly of 1923. 

The record disclosing no error, the judgment is 
Affirmed. 
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HASTY M E R C A N T I L E  COMPANY v. E .  W. BRYANT.  

(Filed 5 December, 1923.) 

Statute of Frauds--Debtor and Credit,or-Debt of Another-Pasol 
PronliseConsideration-Direct Obligation of Promissor. 

Where the landlord receives of his tenant cotton the latter has raised 
on the lands, under the parol promise to store it  until the 1)rice should 
go higher, and to pay his debts, and has also later promised a creditor 
to pay his tenant's debt to him, the promise so made is not one to pay 
the debts of another, but is a direct obligation of the landlord to pay 
the debt, founded upon a suflicient consideration, that he ~ o u l d  pay it 
out of the proceeds of the sale of the cotton placed by his tenant in  his 
hands. and does not fall within the provisions of the statute of frauds, 
('. S., sw. 987, rcquirii~g the agreement to he in ~ r i t i n g  and signed by 
the party to be charged. 

APPEAL by plaintiff from Hardi,~g, J., at  J u n e  Term, 1923, of 
SCOTLAND. 

Civil action. The  material allegations, as stated in the plaintiff's 
complaint, are as follows: 

(1 )  That  during the year 1920, and prior thereto, Frank McLeod 
lived upon and worked the lands of the defendant as a tenant of the 
defendant, and while so living and working the said lands of the de- 
fendant the said F rank  McLeod purchased from the plaintiff certain 
goods, wares and merchandise of the value of four hundred eighty-six 
and 45-100 dollars ($486.45)) which amount the said F rank  XcLeod 
agreed to pay for the said goods, wares and nierchandise, but which 
has not been paid. 

( 2 )  That  among the crops raised upon the said lands of the defend- 
ant  during the year 1920, the said F rank  McLeod raised a crop of cotton 
from which has been gathered more than fifty bales of cotton, all of 
which the defendant, by agreenle~lt with the said F rank  McLeod, as  
hereinafter stated, has stored. That  during the early part  of the 
gathering season of 1920, when the price of cotton was high but gradu- 
ally declining, the said F rank  McLeod wanted the said cotton sold as 
it was gathered in order to pay his debts, and requested the defendant 
to  sell the said cotton; that  thereupon the defendant suggested that  he, 
the defendant, would store all of said cotton arid hold the  same for 
better prices, and promised that  he, the defendant, would pay certain 
accounts and debts of the said F rank  McLeod, the debt owing to the 
plaintiff, as  hereinbefore alleged, being one of the said accounts, and 
would carry the accounts until the said cotton should be sold. That  
upon the promise of the defendant to pay the said debt which the said 
F rank  McLeod owed to the plaintiff, the said F rank  HcLeod a g r ~ e d  
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for the defendant to hold all the said cotton, and the $aid cotton has 
been stored by the defendant. 

( 3 )  That, subsequent to the said agreement made between the de- 
fendant and the said Frank McLeod, the said Frank McLeod advised 
the plaintiff of the agreement of the defendant to pay the said debt 
to the plaintiff. That thereafter, during the first wel?k of October, 
1920, the agent and general manager of the plaintiff's business ap- 
proached the defendant relative to the said agreemert between the 
defendant and the said Frank McLeod, and the defendant thereupon 
promised and agreed to pay immediately to the plaintiff the said debt 
which Frank McLeod owed, and requested that he, the defendant, be 
advised as to the amount thereof. That subsequent thereto Frank 
Carmichael, the agent and general manager of the plaintiff, advised 
the defendant that the amount of the debt was four hundred eighty-six 
and 45-100 dollars ($486.45), and the defendant again promised to pay 
the said debt. 

(4)  That from and after the time the defendant promised plaintiff 
that he, the defendant, would pay the said debt, the plaintiff ceased 
to look to the said Frank McLeod for the payment of the said debt, 
but looked to and held the defendant solely responsible therefor, and 
continues to look to and hold the defendant solely responsible for the 
payment of the said debt. 

Plaintiff prays judgment for $486.45 and interest. 
The defendant denied all the allegations of the complaint except: 
"That during the year 1920 and prior thereto Frank McLeod lived 

upon and worked the lands of this defendant as a tenant of this defend- 
ant. That Frank McLeod raised and gathered more than fifty bales 
of cotton upon the said land, and that all of said cotion was stored. 
That the agent and general manager of the plaintiff's business ap- 
proached the defendant in regard to the account against the said Frank 
McLeod, stating that the account was around $400." The defendant 
especially denies that he promised and agreed to pay the plaintiff the 
account against the said Frank McLeod. 

The testimony of the tenant of the defendant, Frank McLeod, and 
that of Frank Carmichael, manager of the plaintiff, Hasty Mercantile 
Co., tended to support the allegations of the complaint. The evidence 
to prove the allegations was objected to by defendant, and plaintiff 
excepted. At the close of the plaintiff's evidence defendant made a 
motion to nonsuit, which the court allowed, and plaintiff excepted and 
appealed to this Court. 

W .  H.  Weatherspoon and G. H .  Russell for plaintiff. 
George T .  Goodwyn and Cox & Dunn for defendant. 
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CLARKSON, J. There is only a single legal question involved in this 
case: Do the allegations of the complaint, on a trial of this cause, if 
proven to be true, constitute a good cause of action and entitle plaintiff 
to recover of the defendant? We are of the opinion that the allega- 
tions in the complaint constitute a good cause of action. 

The defendant relies on the statute of frauds, as follows : ('No action 
shall be brought whereby to charge an executor, administrator or col- 
lector upon a special promise to answer out of his own estate or to 
charge any defendant upon a special promise to answer the debt, default 
or miscarriage of another person, unless the agreement upon which 
such action shall be brought, or some memorandum or note thereof, 
shall be in writing, and signed by the party charged therewith or some 
other person thereunto by him lawfully authorized." C. S., 987. 

We do not think the statute applicable, if the facts are proven as 
alleged in the complaint. I t  is well settled that if "A. is indebted to 
B. and puts money in the hands of C. to pay B., then B. may sue C. 
for money had and received." 

I n  the case of Threadgill v. Mcle7~don, 76 N.  C., 24, similar in many 
respects to the instant case, Threadgill, the plaintiff, was the merchant, 
and the debt mas contracted by the tenant of McLendon, for fertilizer 
and supplies which were furnished the tenant. I n  that case, the court 
below charged the jury "If they should find that the defendant received 
cotton enough to pay himself and to leave a balance, and that, h a ~ i n g  
so received the cotton, promised the plaintiff to pay the tenant's ac- 
count, the plaintiff would be entitled to recover to an amount sufficient 
to pay said account; otherwise the defendant would not be liable." 111 

that case Pearson, J., said that "the defendant was bound by his direct 
promise to pay, after he had taken the cotton crop into possession, and 
had in his hands the means out of which to pay the plaintiff's account- 
cotton being a cash article and convertible at  pleasure into money." 

The same judge, in Stanly T .  Hendricks, 35 N.  C., 87, says: "The 
principle is this: When, in consideration of a pronlise to pay the debt 
of another, the defendant receives property, and realizes the proceeds, 
the promise is not within the mischief provided against, and the plain- 
tiff may recover on the promise, or in an action for nloney had and 
received. For, although the promise is, in words, to pay the debt of 
another, and the performance of it discharges that debt, still the con- 
sideration was not for the benefit or ease of the original dcbtor, but 
for a purpose entirely collateral, so as to create an original and distinct 
cause of action." Hall v. Robinson, 30 N. C., 56;  DraugJzan v. Bunf- 
ing, 31 N .  C., 10 ;  Nason v. Wilson, 84 K. C., 5 1 ;  Whitchurst v. H y -  
man, 90 N.  C., 490; Boorhees v. Porter, 134 N. C., 604; Deaver v. 
Deaver, 137 N .  C., 244; Jenkins v. Holley, 140 N. C., 380; Safterfield 
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v. Kindley, 144 K. C., 461; Dale 2:. Lumber Co., 152 N .  C., 654; Peele 
v. Powell, 156 N.  C., 557; Whifehurs t  v. Padgett, 157 N.  C., 428; 
Parker v. Daniels, 159 N. C., 518; Craig v. Stewart, 163 N .  C., 533; 
Handle Co. 2;. Plumbing Co., 171 N .  C., 502; Rush v. IdcPherson, 176 
IS. C., 567; Deal v. Wilson, 178 N. C., 605; Rector v. Lyda, 180 N .  C., 
578. See cases a t  this te rm:  Parlier c. Xiller,  ante, 501 : W a y  v. Trans- 
portation & Storage Po., ante, 224. 

Applying the law to the facts in this case, we are of the opinion that  
the court below erred in ruling out the evidence and granting the non- 
suit. 

Reversed. 

RUTHERFORD HOSPITAL v. THE FLORENCE .MILI,S. 

(Filed 5 December, 1923.) 

Appeal and Error-Courts-Judgment~-Jurisdiction-Pleadings-Cause 
of Action. 

The plaintiff has the right to have a judgment signed upon a verdict 
in his favor unless the judge sets aside the verdict ; and upon the refusal 
of the trial judge to sign the judgment as a matter of lav ,  an appeal will 
directly lie to the Supreme Court, in order that the judgment may be 
signed and the appeal upon the merits be proceeded with c wording to law. 

APPEAL by plaintiff from Ray, J., at  August Term, 1933, of RCTHER- 
FORD. 

This was an  action begun in the recorder's court and lried on appeal 
a t  August Term of the Superior Court of Rutherford. 

One J. T .  Pomell, a11 employee of the defendant, had been seriously 
injured while in  its service, and had been taken to the hospital of the 
plaintiff and there received medical, surgical and professional services, 
but died from said injuries. The complaint alleges thal such services, 
including the treatment and nursing that the injuries required, 
amounted to $462, and alleged that  the patient had been carried to the 
hospital by the defendant. The  answer denied that it carried said 
Pomell to the plaintiff's hospital or authorized any trea ment, surgical 
or medical, for the said J. T. Powell. At the conclus on of the eri- 
dence the defendant, in apt  time, moved for a judgment of nonsuit. 
Motion overruled, but the record does not show that the defendant 
excepted. 

The jury answered the following issue submitted to it by the court : 
"Is the  defendant indebted to the plaintiff, and if so, in what amount? 
Answer : '$462.' " The plaintiff then moved for judgment according 
to the rerdict of the jury, and tendered judgment in favor of the 
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plaintiff and against the defendant for $462 a i d  costs of the action, 
to be taxed by the clerk of the court. The  court refused to sign tlie 
above judgment, and to refusal of the court the plaintiff excepted and 
appealed. 

S o l o m o n  Gallert  for plaintif f .  
Q u i n n ,  Elantrick d H a r r i s  for defendant .  

CLAKK, C. J. The  court, on refusing judgment upon the T-erdict, dic- 
tated the following record entry:  "On the coming in of the verdict, 
the jury liavilig answered the issues as showil i n  the record, and tlie 
court being of opinion that  the plaintiff is not entitled to recover, 
refuses to sign judgment tendered by the plaintiff, as shown by the 
record, as a proposition of law, to which ruling the plaintiff excepts 
and gives notice of appeal to the Supreme Court." 

There were other assignments of error by the plaintiff as to the 
admissioil of evidence and as to the refusal of prayers to charge, but 
as the rerdict is in favor of the plaintiff we cannot notice them. Upon 
the verdict, which is uiiequivocal, the plaintiff was entitled to a judg- 
ment thereon. 

T h e  recital in the record, upon the return of a special rerdict "that 
the court being of opinion, upou this state of facts, the defendant is 
not guilty, the verdict is so entered," is not such a judgment as mill 
support an  appeal. S. v. Haze l l ,  95 S. C., 62-1; S. v. Sash ,  97 N. C., 
516. And if there had been an  appeal by deferidant here it would 
therefore necessarily be dismissed and the cause remanded that  a judg- 
ment might be imposed. 

The  verdict of tlie jury gives the successful party a right to h a r e  a 
judgment imposed thereon of mhich he cannot be deprived, except only 
when the court has no jurisclictioii or the conlplaint did not state a 
cause of action, neither of which was the case here. I n  R. R. Connec- 
tion case, 137 N .  C.,  21, it  mas held that "if the court reverses or af- 
firms the judgrnerit below, it may, i n  its discretion, enter a final judg- 
merit here or direct it to be so entered below. B y  preference, and as a 
matter of conrenience, the latter of course is, unless i n  very excep- 
tional cases, the course pursued," citing Bernhard t  u .  Brozcn, 118 N. C., 
710, where the matter was fully discussed, and other cases. 

The  cause must be remanded to the court below with directions that  
the presiding judge shall enter the judgnlent for the plaintiff on tlie 
verdict, and the parties may then proceed as they may be advised. The  
court did not set aside the  rerdict as it had the power to do. If it had 
done so for error of law, the plaintiff might have appealed. 
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I t  i s  t r u e  t h e  defendant  might  have  appealed f r o m  t h e  refusal  of a 
nonsuit if judgment  h a d  been rendered f o r  plaintiff, m d  t h e r e  m a y  
have been other  grounds f o r  a n  appeal,  b u t  n o  appeal  Lay f o r  t h e  de- 
fendant  unless judgment  was entered against him,  nor  f r o m  refusal  of 
nonsuit unless excepted to before verdict. 

Li t igat ion mus t  be  ended b y  a judgment. A case exactly i n  point i s  
Ferrell v. Hales, 119 N.  C., 212, where t h e  Cour t  said t h a t  when t h e  
verdict i s  recorded, judgment  mus t  be rendered upon  t h e  fac t s  found  
b y  t h e  jury,  else "the mat te r  would be forever suspended, l ike Mahomet's 
coffin. 

In  Aladdin's tower 
Some unfinished window unfinished must rema n. 

N o t  so i n  legal proceedings which deal wi th  matters  of fact,  not fancy." 
I t  was there  held, as  always, t h a t  while  t h e  judge could not a t  t h e  next 
t e rm set aside t h e  verdict, i t  was  h i s  d u t y  to  enter  judgment  thereon. 
T o  t h e  same purpor t  Taylor v. Ervin, 119 N. C., 277, and  m a n y  p r e c e  
dents, which were cited i n  both these cases. 

T h e  plaintiff,  hav ing  a r igh t  to  a judgment  upon  t h e  face of t h e  ver- 
dict, was entitled t o  come t o  th i s  Cour t  f o r  a n  order  directing i t  t o  be 
imposed. T h e  appel lant  is  entitled to  recover t h e  costs of t h e  appeal.  

Remanded. 

SKYLAND HOSIERY CORlPANY r. AMERICAN RAILWAY EXPRESS 
COMPAXY. 

(Filed 5 December, 1923.) 

1. Appeal and Error-Objections and Exception-Evidence--Questions 
and Answers. 

An exception to the refusal to admit in evidence an uianswered ques- 
tion will not be considered on appeal unless the materiality and relevancy 
of th'e proposed evidence is made to appear in the reccrd. 

Where there is a provision in an express receipt excluding liability 
in an action to recover from the express company for loss, damage or 
detention of the shipment unless commenced within one year thereafter, 
the company will not be deemed to have waived its r g h t  thereunder, 
when the claimant has delayed commencing his action and has ceased 
his negotiations for a settlement for about fourteen months, merely 
upon the request of the defendant for time for i t  to make a n  investiga- 
tion, without promise of settlement, or request on its part that  the action 
should not be brought. 
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3. Sam-ContractsLimitation of Actions. 
A stipulation in an express receipt or bill of lading against liability 

for loss, damage, etc., to a shipment unless the action is commenced in 
a year thereafter, is a reasonable agreement resting upon the contract 
of the parties, and is not a statute of limitations. 

PLAIR'TIFF appealed from an order of M c E l r o y ,  J . ,  dismissing the 
action at June  Term, 1923, of HENDERSOK. 

Arledge & Arledge for plaintif f .  
Michael  Schenck  for de fendan t .  

ADAMS, J. Upon the former appeal the Court awarded a new trial 
for error committed in placing the burden of proof on the defendant. 
For a statement of facts, reference is made to the case as reported in 
184 N. C., 478. The defendant was afterwards permitted to amend its 
answer by alleging that under the contract of shipment the defendant 
was not to be liable for loss unless a written claim therefor was pre- 
sented by the plaintiff within 90 days, and unless suit.for recoyery was 
commenced within one year after such loss, and that the plaintiff had 
not complied with either of these provisions. The plaintiff replied, 
admitting noncompliance and alleging the defendant's waiver. 

At the close of the evidence his Honor dismissed the action as in 
case of nonsuit, and the plaintiff appealed. 

The first exception was abandoned. The second mas taken to the 
exclusion of an answer to the question whether a witness for the plain- 
tiff knew the custom of the defendant with regard to its prompt settle- 
ment of claims. The record does not show whether the witness knew 
there was such a custom or, if there was, what his answer to the ques- 
tion would have been. The exception, therefore, cannot be sustained. 
I n  re  W i l l  of E d e n s ,  182 X. C., 398; S n y d e r  v. Asheboro,  ib., 708. 

The shipment was made on 19 September, 1919, and on the next day 
the loss was discovered. The summons was issued on 8 February, 1981; 
and the principal controversy between the parties turns on the defend- 
ant's contention that under the terms of the contract the plaintiff was 
limited to twelre months from the loss within which to bring its suit. 
The clause on which the defendant chiefly relies is this: "Nor shall the 
company be liable in any suit to recover for the loss, damage or deten- 
tion of this shipment unless the same be commenced within one year 
thereafter." 

Contractual provisions limiting the time within which suit shall be 
brought have been upheld in receipts or bills of lading in both inter- 
state and intrastate commerce and in other contracts. Rogers  v. R. R., 
a n f e ,  86; Jones  2.. W i n s t e a d ,  ante, 536; D i x o n  v. Davis ,  184 S. C., 
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207; Thigpen G. R. R., 184 N. C., 33 ;  Beurd v. Soversign Lodge, 184 
N.  C., 154. I n  the case last cited it is said that a provision of this 
character is not a statute of limitation but a contract tvhich imposes a 
restriction upon the right of action by definitely fixing a period within 
which the plaintiff's rights must be asserted. 

The plaintiff does not seriously contest this principle but insists that 
the condition mas waived by the defendant's request for time to make 
an investigation of the loss- C. P. Rogers, the plaintifl's general man- 
ager, testified as to the following conrersation between himself and the 
defendant's superintendent: "I told him that I couldn't see but what 
the express company was responsible for the loss, and he told me that 
he would make a thorough investigation of the shortage, and I agreed 
to give him all the help we possibly could out there to make the investi- 
gation, and he told me that when the investigation had been made that 
lie would be able to let us hear from him. I told him that we would 
have to hold the express company responsible for tke shortage; he 
wanted sufficient timi. to investigate the matter before he would give 
any answer." Hg testified that a few days afterwards they had another 
conversation at  a bank in Hendersonville, and then: "We got no further 
report from the express company. We waited on them about a year, 
if I am not mistaken, and then instructed our attorneys to bring suit 
against the express company for the shortage, and this was done. I 
waited this length of time in order to give them the necessary time to 
make a thorough investigation. . . . I knew that matters of that 
kind take a long time, and was perfectly willing to give them all the 
time necessary. . . . There were no negotiations or transactions in 
regard to this case between our company and the defendant company 
exccpt those conducted by me." H e  said also that he had no recollec- 
tion of the defendant's admission or denial of liability for the loss. 

I n  4 R. C. L., 800, it is said: "A carrier may by his conduct estop 
himself from insistence on compliance with the termf of the bill of 
lading with respect to limitations on the time within which an action 
for loss or injury to the article shippcd must be brought, whenever, by 
negotiations for settlement or otherwise, he so acts as t3 justify a rea- 
sonable belief on the part of the shipr~er that this clairr will be settled -. 
without snit. I n  such a case, if the shipper, acting on this belief, does 
not institute his suit until the time provided in the bill of lading has 
elapsed, the carrier will be estopped from invoking the limitation. I f ,  
however, notwithstanding such iieg-otiations, the shipper still had ample 
time after they had ceased within which to begin his action before the " 
stipulated time elapsed, it seems that the carrier will not be estopped 
from claiming the benefit of the stipulation." See cases cited and note 
to Ry. v. Stock Farm, 88 A. S. R., 115, and Ann. Cas., 1914 A,, 235. 
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T h e  defendant ceased al l  negotiations with t h e  plaintiff a few days 
a f te r  t h e  loss, a n d  neither promised t o  p a y  t h e  claim nor requested t h e  
plaintiff not  t o  br ing suit.  Apparen t ly  i t  wanted t i m e  f o r  the  investi- 
gat ion to enable i t  to  decide what  course to  pursue ;  bu t  we th ink  there  
i s  nothing i n  t h e  record f r o m  which t h e  plaintiff should rcasoi~ably 
h a r e  assumed t h a t  t h e  defendant  iutended t o  settle t h e  claim without  
suit.  Action was  voluntar i ly  delayed f o r  more  t h a n  fourteen months 
a f te r  the  last negotiations took place, a n d  under  t h e  circumstances such 
delay should be at t r ibuted t o  t h e  plaintiff's laches ra ther  t h a n  to t h e  
defendant's alleged waiver. Jenninys 1;. Express Co., 1 9 4  N. Y. Sup.,  
679 ;  W a f t  2'. R. R., 135 Pac. ,  600;  So. Ex. Co. v. Oliver, 9 3  S. E., 1 0 9 ;  
R a y  V .  I?. R., 140 Pac., 397 ;  27 R. C. L., 909. 

W e  find n o  e r ror  and  t h e  judgment i s  
Affirmed. 

J E N N I E  K O O D  r. GAITHER WOOD, ADMIXI~TRATOR OF IiELLP WOOD. 

(Filed 5 December, 1923.) 

1. Contract-Quantum Meruit-Services Rendered-Actions. 
Service rendered by a woman to her husband's brother, of a household 

nature, are a sufficient consideration to support his promise "to make 
aml~le provision for her and to see that she should be well paid for her 
services," upon vhich her action to recover upon a quantum meruit will 
lie. 

2. Same--Limitation of Actions. 
The statute of limitations for services rendered will run against the 

one clainling comprn~ation therefor upon an implied promise to pay, 
upon a qunntztna ?ncruit, three years next before the commencement 
of tlic avtion, in the absence of a prevailing custom to the contrary, 
such iml~lied promise being to pay for such services as  and when ren- 
dered. The suggestion in Hauser v. Sain, 74 N. C., 552, on the point, is 
overruled. 

3. Smtlne-Instructions-Verdict Directing-Appeal and Error-Preju- 
die-Sew Trials. 

I n  a11 action to recorer upon a quantum meruit for services rendered 
to a deceased person immediately preceding the time of his death, in- 
rolving the application of the three-year statute of limitations, the jury 
found the issue a s  to amount in a certain sum, and answered the issue as  
to the statute in the affirmative, \\hereupon the judge refused to sign 
judgment upon the verdict, and directed them to retire and find. in addi- 
tion to their rerdict on the last issue, in effect, that the plaintiff's action 
\\as barred "for all time e x c e ~ t  three years next preceding the death of 
plaintiff's intestate" : Held ,  prejudicial to the defendant, depriving him 
of the right to have the jury reconsider their verdict a s  to the amount 
of the damages to be awarded as  falling within the statutory period, 
in view of the direction given by the judge on the last issue. 
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APPEAL by defendant from Ray ,  J., at May Term, 1923, of DAVIE. 
Civil action tried upon the following issues: 
"1. Did the plaintiff and deceased intestate make and enter into the 

contract as alleged in the complaint? Answer : 'No.' 
"2. What amount, if any, is the plaintiff entitled to recover? 

Answer : '$1,500.' 
"3. I s  the plaintiff, in this cause of action, barred Ey the statute of 

limitations? Answer: 'Yes, for all time except three years next pre- 
ceding the death of defendant's intestate.' " 

Judgment on the verdict in favor of plaintiff. Defendant appealed. 

B. C. Brock and Graves, Brock & Graves for plaintiff. 
E. L. Gaither, Hamilton & Norris,  and ,4. T .  Grc~nt, Jr., for de- 

f endant. 

STACY, J. I n  May, 1915, plaintiff and her husband, it is alleged, 
entered into a contract with one Kelly Wood, brother of plaintiff's hus- 
band, whereby it was agreed that for certain specific services of a house- 
hold nature, to be rendered by plaintiff, the said Kelly Wood would 
"make ample provision for the plaintiff and see that she was well paid 
for her services." The first issue is addressed to this alleged contract, 
and it is answered in the negative. 

Failing to establish the contract as alleged, plaintiff seeks to recover 
upon a quantum meruit for services rendered, and the second issue is 
addressed to this phase of the case. Plaintiff's right to recover on a 
quantum meruit, if she can bring herself within the principle, would 
seem to be established by the following authorities: Debruhl v. T m s t  
Co., 172 N .  C., 839; Winkler v. Killian, 141 K. C., 5 7 5 ;  Ellis v. Cox, 
176 N. C., 616; Shore v.  Holt ,  185 N. C., p. 313, and cases there cited. 

But as a general rule, when the statute of limitations is pleaded, 
plaintiff may not recover on a quantum meruit for services rendered 
more than three years next immediately preceding the commencement 
of her action. Miller v. Lash, 85 N. C., 51; AlcCurry ,s. Purgason, 170 
N .  C., 463. Where the law implies a promise to pay for services ren- 
dered, in the absence of a contrary prevailing custom, the promise is 
to pay for such services as and when rendered. Hen:e the statute is 
silently and steadily excluding so much as is beyond the prescribed 
period of limitation. The contrary suggestion in Hauser v.  Sain, 74 
N .  C., 552, is disapproved. "Where services are rend~red for a series 
of years, under no definite contract as to duration, rate or mode of 
compensation other than that implied by law, the promise which the 
law implies is to pay for such services as they are rendered, and the 
statute of limitations begins to run then, or, at  least, from the end of 
the year in which they were performed." Miller v.  Lash, supra. 
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Kelly Wood died in  the spring of 1922, and this action was started 
by the issuance of summons on 4 November, 1922. There was evidence 
tending to show that plaintiff and her husband left the home of the 
deceased in  the fall of 1921. Thus i t  would appear from the answer 
to the third issue that the amount awarded may be larger than the plain- 
tiff is entitled to recover, even upon the principle stated. But however 
this may be, we think the circumstance just mentioned, taken in con- 
nection with the following portion of the record, makes i t  necessary to 
remand the cause for another hearing: 

"The jury, in the presence of counsel for both plaintiff and defend- 
ant, returned into open court and delivered in open court their verdict, 
having answered the first issue 'No'; the second issue '$1,500,' and the 
third issue 'Yes.' The court thereupon refused and declined to accept 
the verdict and instructed the jury to retire and answer the third issue 
as the court had instructed them, the court writing the answer out for 
the jury, as follows: 'Yes, for all time except the three years next pre- 
ceding the death of defendant's intestate,' to which the defendant ex- 
cepted." 

I t  will be observed that, under his Honor's last instruction, the jury 
was not allowed to reconsider its answer to the second issue after the 
answer to the third issue had been amended. This was necessary in 
order to make it the verdict of the jury. The jury a t  first found that 
plaintiff's cause of action was barred by the statute of limitations. This 
was equivalent to saying that the work, for which she was entitled to 
compensation, was performed prior to the time not excluded by the 
statute. Therefore the crucial question as to how much plaintiff is 
entitled to recover for services rendered within the statutory period 
has not been answered by the jury. 

New trial. 

STATE v. L. J. BLACKWELDER AND ROY DEAL. 

' (J?iled 5 December, 1923.) 

Sunday-Municipal Corporations--Cities and Towns-Ordinances-Res- 
taurants--Hotel-Criminal Law. 

A town ordinance that makes it a misdemeanor to keep places of busi- 
ness open on Sunday, or sell goods therefrom, inchding hotels, restau- 
rants, etc., without exception as to the necessity of serving meals within 
reasonable hours, is invalid so far as it affects the service of the meals 
to those having no other place to get them, and a conviction as to those 
under such circumstances cannot be upheld. 
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APPEAL by the State from Long, J., at September Term, 1923, of 
ROWAN. 

Criminal prosecution, tried upon a warrant' charging the defendants 
with violating an ordinance of the town of Landis which made it unlaw- 
ful for any person, firm or corporation to sell any "goods, wares or 
merchandise, or other things of value, on the  lord'^ day, commonly 
called Sunday." 

From a judgment of dismissal, rendered on a special verdict, the 
State appealed. 

Attorney-General Manning and Assistant Attorney-CJeneral Nash for 
the State. 

No  counsel appearing for defendants. 

STACY, J. This prosecution was commericed in Rowan County Court 
and tried de novo on appeal to the Superior Court of Rowan County. 
From the judgment of the latter court the case comes to us for review. 
The controlling facts, as established by the special verdict, are as 
follows : 

1. On Sunday, 27 May, 1923, the defendants, who own and operate 
a restaurant in the town of Landis, Rowan County, N. C., sold and fur- 
nished to one Paul  Beaver, for a stipulated price, a midday meal con- 
sisting of a veal steak, certain vegetables and one co~a-cola, contrary 
to the provisions of a certain ordinance of the town of Landis, the 
material parts of which are as follows: 
' "It shall be unlawful for any person, firm, or corporation to be en- 
gtlged in  selling goods, wares, or merchandise, or other things of value, 
on the Lord's Day, commonly called Sunday; and it shall further be 
unlawful for any person, firm or corporation to open any place of busi- 
ness or keep any place of business open for the purporie of transacting 
business or selling any goods, wares, or merchandise therefrom on the 
Lord's Day, commonly called Sunday. This shall apply to all places 
of business within the corporate limits of the town of Landis, and shall 
include stores, restaurants, and other places of business from which 
goods, wares or merchandise are sold. 

"It shall also further be unlawful for any person, iirm, or corpora- 
tion to enter his store, restaurant, or place of business on Sunday and 
bring therefrom any goods, wares or merchandise for the purpose of 
sale to another. This shall not apply to cases of abrolute emergency 
or charity. Where it becomes necessary in cases of death or sickness, 
the mayor of the town of Landis may grant permission for any store 
or other place of business to sell therefrom such articles of necessity. 

"Any person, firm, or corporation violating this act or ordinance, or 
any part thereof, shall be guilty of a misdemeanor, and upon conviction 
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to be fined $25 for the first offense and for a second offense, or any 
other offenses after the first, shall be fined $50." 

2. The meal in question was sold by the defendants and purchased 
by the said Paul Bearer in good faith and for the sustenance of the 
human body. ( 8 .  v. Xhoaf, 179 N.  C., p. 747.) 

3. The said Paul  Beaver mas, at that time, without a home or resi- 
dence where he could otherwise obtain food, and the restaurant con- 
ducted by the defendants was, at  that time, the only public place where 
meals could be obtained on the Sabbath Day in the town of Landis. 

4. The defendants did not keep their restaurant open during the 
entire day of 27 May, 1923, and they have not regularly kept the same 
open on other Sabbath days, except at  stated hours reasonably adapted 
to the sale and service of regular meals. 

Upon these, the facts chiefly pertinent, his Honor held "that the ordi- 
nance of the town of Landis appearing in the record, in so far  as i t  
affects the defendants upon the facts set out in the special verdict, is 
unreasonable, oppressive, in derogation of common right, and should 
be declared unlawful, invalid and an unreasonable exercise of the police 
power of said town, and the court being of the opinion, upon the special 
verdict, that the defendants are not guilty, it is, therefore, considered 
and adjudged that the defendants are not guilty and that this action 
be and the same is hereby dismissed." 

We think the judgment of his Honor below must be upheld. Ba~ger 
v. Smith, 156 N.  C., 323; S. v. Burbage, 172 N.  C., 876. 

I t  will be observed that the ordinance in question makes no exception 
as to "works of necessity," among which is generally listed, "keeping 
open a hotel, restaurant or dining-room." 25 R. C. L., 1422. See 
McAfee v. Com., 173 Ky., 83, as reported in L. R. A., 1917 C, 377, 
where the authorities on the subject have been collected and discussed 
in a full and satisfactory note. 

All of our previous decisions, from S. v. Williams, 26 N.  C., 400, 
down to S. v. Lumber Co., ante, 122, are distinguishable from the 
case at bar. We have found none in conflict with our present position. 

I t  may be well to direct attention to the fact that the ordinance in 
question is held to be invalid only "in so far as it affects the defendants 
upon the facts set out in the special verdict." I n  S. v. Pulliam, 184 
N.  C., 681, a somewhat similar ordinance was upheld, but there the 
prohibition was against keeping open any "store, shop or other place 
of business" on Sunday, and it was held that the defendant might not 
circumvent the ordinance under the guise of running a restaurant in 
connection with his store, shop, or other place of business, or even in 
the same room where such was carried on. 

Affirmed. 
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V. A. BERRIER v. BOARD O F  COMMISSIONERS OF DAVIDSON 
COUKTY. 

(Filed 5 December, 1923.) 

Taxation-Schools-Injunction- statute^-Repertling A&-Appeal and 
Error--Judgmen+s. 

I t  is peculiarly within the legislative authority to levy or repeal a 
tax; and where an injunction has been issued by the courts against the 
levy of a special tax for public-school purposes by a school district, 
affirmed by the Supreme Court on appeal, but before the order had been 
signed in the Superior Court in conformity with the (opinion, the Legis- 
lature has abolished the school district and the levying of the tax, the 
plaintiff's right to the injunctive relief ceases, though the judge there- 
after signs the order by inadvertence to the repealing statute. 

THE PLAINTIRF appealed from a judgment of Shaw, J., 5 June, 1923, 
refusing the restraining order set out in  the record. From DAVIDSON. 

His  Honor found the facts to be as follows: 
That some time prior to May, 1920, the Board of Education of David- 

son County ordered a consolidation of all or parts of five school dis- 
tricts, and an election was duly called to vote on a special tax for said 
consolidated district; that said election was held and carried; that 
subsequent to said election an action was brought by a citizen of the 
said consolidated district to restrain the levy of the special tax voted 
at said election, and in such action the complaint arid answer set up 
in the complaint in this action were duly filed; that ,upon the hearing 
of a motion for an injunction in said action in  the Superior Court, 
the same was ordered from which the defendants appealed to the 
Supreme Court, where the judgment of the court below was affirmed; 
that after the said case had been decided in  the Supreme Court, but 
before the judgment according to the opinion of the Supreme Court 
had been signed, the General Assembly of North Carolina passed an 
act abolishing and repealing the special tax on the former districts 
included in said consolidated district, which act is chapter 156, Public- 
Local Laws, 1923, being House Bill No. 1032, and Senate Bill No. 
908, ratified on 2 March, 1923; that the February Term, 1923, of the 
Superior Court of Davidson County began on 26 February and con- 
tinued for two weeks, and the judgment in case of .@vans v. Comrs., 
184 N. C., 328, set out in the complaint herein, was signed at said term, 
and on 9 March, 1923, and that the said act was not brought to the 
attention of the court before the said jud,gment was signed. 

That at  May Term, 1923, the plaintiff made a motim for an injunc- 
tion as prayed for in the complaint herein filed, which was refused, 
and the plaintiff excepted but did not appeal; at  tke same term the 
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plaintiff moved to be allowed to take a nonsuit as set out in the record, 
which was refused, and the plaintiff excepted as set out in the record; 
the plaintiff then obtained permission of the court to file an amended 
complaint, which he did; that the facts set out in the amended com- 
plaint, as to Cicero Kimel being completely surrounded by the consoli- 
dated district, is found not to be true. 

Waber & Walser and 2. I. Walser for plaintiff. 
Raper d2 Raper and W .  0. Burgin for defendant. 

A ,  J. The act by which the Legislature repealed the special tax 
voted in the consolidated district mas ratified on 2 March, 1923, and 
on 9 Xarch, during the February term, his Honor signed the judgment 
in Evans v. Comm. in accordance with the opinion of this Court as re- 
ported in 184 N. C., 328; but at  that time the abolition of the tax had 
not been brought to his attention. The plaintiff insists that the Gen- 
eral Assembly had no legal right to abolish or repeal the special tax, 
and that the county board of education abused its discretion in forming 
the consolidated district. Neither position can be maintained. We 
discover no evidence whatever of an abuse of discretion, and the power 
to levy or repeal a tax is peculiarly a legislative function. 

His  Eonor's judgment in the Evans case must be construed as appli- 
cable to the facts disclosed by the record, and not as concluding the 
defendant after the repeal of the tax. Whether the plaintiff is not con- 
cluded by Judge Stack's judgment refusing his application for a re- 
straining order we need not decide. 

The judgment rendered by Judge Shaw is 
Affirmed. 

JEKNY L. SATTERTHWAITE v. E. H. DAVIS, ESR. OF SAMUEL T. SAT- 
TERTHWAITE, DECEASED; FRANK A. DRURP, TRUSTEE, ET AL. 

(Filed 5 December, 1923.) 

1. Appeal and Error-Supreme Court-Laches-Object ions  and E x c e p  
tions. 

The question of appellant's laches in prosecuting his action may not be 
raised for the first time in the Supreme Court when not falling within 
the exception as to matters not jurisdictional, or those in the nature of 
a demurrer to the sufficiency of the complaint to allege a cause of action. 

2. Limitation of Actions-Pleadings-Defenses. 
The statute of limitations must be pleaded in the answer to be available 

as a defense to the cause of action. 
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3. Evidence-NonsuitWaiver-Appeal and Error. 
The defendant waives his right to insist on his motion as of nonsuit 

after the close of plaintiff's evidence, by the introduction of his evidence 
in defense. 

4. EvidenceDeceased Persons. 
Where an attorney for a deceased person has testifil?d in behalf of the 

estate of transactions between his client and himself, it  is competent for 
the plaintiff, having testified that she had shown the attorney all tele- 
grams she had received from the deceased, to introduce in evidence a 
telegram materially bearing upon the fact a t  issue, and contradictory of 
the evidence of the attorney, when properly confined t )  that purpose. 

5. Sam-Appeal and Ex~or-Instructions-Presumptictns-Record. 
Where the testimony excepted to is competent for a certain purpose, it 

will be presumed that the instructions of the trial judge properly con- 
fined it thereto, when the charge is not sent up in the record on appeal. 

6. Evidence - Deceased Persons - Statutes - Transactions - Letters- 
Handwriting. 

Where the widow of her deceased husband seeks in her suit to set aside 
an agreement of separation given upon consideration, and to dissent from 
his will, and it is controverted as a material matter whether they were 
reconciled before his death and lived together in the marital relations, 
letters received from her husband by others bearing thereon may be 
identified by the plaintiff as in the handwriting of the deceased, and 
introduced in evidence. C. S., sec. 1795. 

APPEAL by defendants f rom Culvert, J., a t  Ju ly  Special Term, 1923, 
of HENDERSON. 

The  purpose of this action is to rescind and cancel a separation 
agreement between plaintiff and her deceased husband. and the defend- 
ant  trustee, t he  heirs a t  law of the husband being a'lso made parties. 
The  complaint avers that  the plaintiff was induced to execute said agree- 
ment by f raud and coercion, of which her husband's attorney, one 
Sibley, was the chief instrument. She  avers tha t  on 12 September, 
1912, about two and a half months before said agreement was executed, 
while living with her husband in  Boylston, Mass., she was wrongfully 
and unlawfully deserted by him and was left wholly without means of 
subsistence, and thus compelled to take refuge in the home of her mother 
and sister in Worcester, Mass., and forced to  depend upon their bounty 
for her support;  that  her husband left t)he country and took u p  his 
abode i n  Winnipeg, Manitoba, where he  had considerable property in- 
terests. She  further avers that  i n  this dilemma of her helplessness she 
consulted an  attorney, W. H. Bent, but he  failing to 'be of service, she 
went to her husband's lawyer, a t  his invitation, and 'laid all the facts 
before h im and impressed upon him tha t  what she wanted was tha t  her 
husband should come back to her. She  was advised by said attorney to 
accept a money settlement, and this advice was re i te~ated  upon every 
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occasion that she saw him, and it was represented to her by said attorney 
that her husband would refuse to return to the United States or make 
any provision for her support unless she acceded to this demand. Said 
attorney represented to her that there was no possibility of reconcilia- 
tion except by her signing such agreement as her husband proposed, and 
he furthermore gave her to understand that in  the event of such recon- 
ciliation the agreement would not deprive her of her marital rights in 
the property of her husband. 

I t  is further alleged in the complaint that, upon this being urged by 
said Sibley, she telegraphed her husband at Winnipeg: "I am not able 
to come to Winnipeg. As soon as you are able to come home I will con- 
sider a reconciliation, but only before agreement is signed and have 
tnlked with you. Reconciliation now must mean for all time. Con- 
sider it well." To this the husband replied, which is set out in the 
complaint : "Positively refuse to return until agreement is signed. Quit 
telegraphing. Write." 

Pressed by her necessities and the insistence of her husband and his 
attorney, she yielded and advised said attorney that she would sign the 
agreement, fully believing at  the time that her husband was in Winni- 
peg and that she must sign said agreement i n  order to procure his 
return. I t  mas not until after her signature had been affixed to the 
paper that Sibley made disclosure of the fact that her husband was 
concealed in his back office. The acknowledgment or probate of said 
instrument was taken by said Sibley in his capacity as a justice of 
the peace. 

The plaintiff further avers that she did not in her judgment accept 
or approve said instrument; that she did not sign the same freely or 
voluntarily, and that on the contrary she signed it under coercion and 
duress and upon the representation of said attorney that it was only by 
signing said agreement that her husband could be induced to resume 
marital relations and give her the support and maintenance which 
would relieve her of being dependent for support upon her mother and 
sister, and that she was further influenced and induced to sign said 
agreement by the expectation held out to her by her husband's said 
attorney that said agreement would not be binding if the plaintiff and 
her husband should live together again as man and wife. The money 
consideration recited in said agreement is admitted to have been paid, 
and it was proved (though denied in the answer), and is sustained by 
the verdict, that the parties were promptly reconciled and thereafter 
lived together as husband and wife. 

The complaint further avers that during all the years that plaintiff 
and her husband lived together thereafter there was never any mention - 

of said purported agreement between them, and from the intimation 
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which plaintiff had received from her husband's said attorney and her 
husband's silence in  regard to it thereafter, the plaintiff did not think 
said instrument was a valid and binding agreement. 

For  the above reasons, the plaintiff repudiates and disaffirms said 
agreement, and asks that it may be set aside and canceled, and offers 
to account to the estate for her deceased husband and to the other 
defendants herein for all the benefits received by her under said pur- 
ported agreement over and above the support which she was lawfully 
entitled to receive from her said husband, and for an accounting there- 
for. I t  is alleged that the testator, at  the time of his death, was a 
citizen and resident of Henderson County, N. C., and that he died, 
leaving no child or lineal descendant. It is further alleged that the 
plaintiff, within the time allowed by law, duly dissented from the will 
of her said husband; and upon all the grounds a b o ~ e  mentioned, she 
prays for a cancellation of said separation agreement and that she may 
be allowed her marital rights in the estate of her deceased husband, 
subject to the accounting which she tenders above. 

The answer admits that the plaintiff is the widow 0.f the testator, but 
denies nearly every other matter in the complaint, including the alleged 
North Carolina citizenship of the testator and the widow's disknt, and 
further charges a$ a defense that the plaintiff "violated her marital 
vows and was unfaithful to her husband, and that by reason of such 
conduct on her part the separation was agreed to"; and there is also 
denial that the plaintiff and her husband lived together as man and 
wife after the execution of separation agreement. At the trial neither 
the charge of unchastity nor the denial of cohabitation after the recon- 
ciliation was supported by any evidence. There wa3 no plea of any 
statute of limitations. The controversy was submitted to the jury upon 
the following issues, which were answered, by consent of the parties and 
by the jury, respectively, as follows : 

"1. Were the plaintiff and her deceased husband citizens of the State 
of Massachusetts at the time of the execution of the agreement, made 
23 November, 1912, as alleged? Answer: 'Yes' (answered by the court, 
by consent of the parties). 

"2. Was the alleged agreement of 23 November, 1912, set out in  the 
pleadings, executed by plaintiff in manner and form required by the 
laws of North Carolina? Answer: 'No' (answered by the court, by 
consent of parties). 

"3. Was the alleged agreement of 23 November, 1912, set out in the 
pleadings, executed by the plaintiff in the manner and form required by 
the laws of the State of Massachusetts? Answer: 'Yes' (answered by 
the jury). 
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"4. Was the alleged agreement of 23 November, 1912, such a contract 
as could at  the time be entered into by husband and wife under the laws 
of Massachusetts? Answer: 'Yes' (by the jury). 

"5. Was the plaintiff procured to execute said agreement by coercion 
or fraud, as alleged in  the complaint? Answer: 'Yes' (by the jury). 

"6. Was the testator, at  the time of his death, a citizen and resident 
of the county of Henderson, N. C.? Answer: 'Yes' (answered by the 
court, by consent of parties). 

"7. Did the plaintiff dissent from the will of the said testator within 
the time required by law, as alleged in  the complaint? Answer: 'Yes' 
(by court, by consent of the parties). 

"8. Did the plaintiff and the testator live together as husband and 
wife after 23 November, 1912, as alleged in the complaint? Answer: 
'Yes' (by the court, by consent of the parties)." 

Upon the foregoing verdict, the court rendered judgment that the 
separation agreement of 23 November, 1912, set out in the complaint, is 
null, void and of no effect as a bar to the rights of the plaintiff in the 
estate of her deceased husband, and the same is hereby vacated and can- 
celed; and it appearing by the verdict that the plaintiff dissented from 
the will of said testator within the time required by law, it was further 
adjudged that the plaintiff should "have the same rights and estate in  
the real and personal property of her husband as if he had died intes- 
tate." 

And the judgment further required that upon an inspection of the 
pleadings it is necessary that there should be an accounting by the 
plaintiff and the defendant as executor for all the benefits received by 
the plaintiff upon the agreement of separation aforementioned, which 
she may have received over and above the support which she was law- 
fully entitled to receive from her said husband. I t  is further ordered 
that Welch Galloway is appointed as referee, as upon a consent refer- 
ence, to take and state said account accordingly, and file his report to 
the October Term, 1923, of this court. 

And i t  being made to appear to the court that the plaintiff has filed 
the proceeding within the proper time for a year's allowance, leave was 
given her to prosecute said proceeding; and i t  was further adjudged 
that the plaintiff recover her costs in this action, to be taxed by the 
clerk, the cause being retained for further orders. 

From aforesaid judgment the defendants appealed. 

Shipman & Justice, Boone Arledge, and Carter, Shuford d? Harts- 
horn for plaintiff. 

Ewbank & Whitmire and McD. Ray for defendants. 
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CLARK, C. J. The first question presented in  the brief of the appel- 
lants was not adjudged in  the court below, but it is now contended here 
for the first time that the rights of the plaintiff have be1:n lost by laches. 
There are questions which may be presented for the first time on appeal 
in the appellate court which were not presented on the trial below, but 
those are almost, if not entirely, confined to questions ousting the juris- 
diction, or in the nature of a demurrer that the allegations in the com- 
plaint do not set forth a cause of action, and this objection need not be 
considered by us. Besides, there is nothing in  the complaint or in  the 
proof which would prove the plaintiff guilty of laches. Keither was the 
statute of limitations pleaded, and, therefore, if it might have had any 
bearing, it is waived. 

Bs to the assignments of error, the first, which was for the refusal of 
a nonsuit at  the close of the plaintiff's evidence, was waived, the defend- 
ant having offered testimony. The second assignment was for admission 
of the telegram from the plaintiff to her husband, datchd 14 November, 
1912. The plaintiff had testified, "I showed Mr. Sibley all telegrams 
and advised him of any communication which I had in any way," and 
the record states that "this testimony was offered by !he plaintiff and 
received by the court only as showing what had occurred between plain- 
tiff and the witness, Sibley, whose depositions about the same matters 
had already been offered in evidence by the defendants." The third 
assignment of error is expressly abandoned, as stated in the defendants' 
brief. 

The fourth assignment of error is to the admission in evidence, over 
defendants' objection, 'of an unsigned writing, which was identified as 
being wholly in the handwriting of testator, as follows: "If Mrs. Sat- 
terthwaite signs the agreement, no doubt, everything will be adjusted." 
This paper was found, after testator's death, in a box in which he had 
other papers and contracts. I t  was couched in terms appropriate to the 
transaction i n  controversy, and was properly submitted to the jury 
under instructions which we must take to have been with suitable cau- 
tions from the court as to the purposes for which this evidence was to 
be considered, since the charge of the court is not sent up. 

Assignment 5 is to the admission in evidence, over the defendants' 
objection, of a letter from the witness Sibley to the testritor in reference 
to particular matters about which he testified for the defendants. 

Assignments of error 6 and 7 are not to the admission of communi- 
cations from the testator to the plaintiff, but to letters and telegrams 
wholly in the handwriting of the testator to his banker, and relate to 
the money admitted to have been paid to the wife under the agreement. 

The eighth assignment is a blanket assignment of error for the admis- 
sion of letters from the testator to the plaintiff after full identification. 
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These were offered by the plaintiff and Kere competent for  the purpose 
of showing the  relation existing between her and her husband, both 
before and after t he  agreement of separation, and for the further pur- 
pose of showing that  the plaintiff and her said husband lived together 
as husband and wife after the execution of said agreement. The  de- 
fendants offered no objection to the instructions of the  court under 
which these letters were considered by the jury. T h e  answer had denied 
that  the plaintiff and the testator lived together as husband and wife 
after the execution of the separation agreement. 

The  plaintiff was not incompetent, under C. S., 1795, to testify 
that  the signatures and papers were in  the handwriting of the deceased. 
JlcEwan v. Brown, 176 N .  C., 249; Sawyer v. Grandy, 113 N.  C., 42;  
Ferebee v. Pritchard, 112 N .  C., 83;  Hussey v. Kirkman, 95 N .  C., 63; 
Peoples v. i~laxzvell, 64 N .  C., 313. And there are still other decisions 
to the  same effect. 

T h e  ninth assignment of error is  to the denial of defendants' motion, 
a t  the close of all the evidence, for  a judgment of nonsuit. This ruling 
is  not assailed in  defendants' brief upon any ground taken in the tr ial  
court, but upon the ground of laches, which is raised in this Court for 
the first time. T h e  fullness of the evidence is  such as to  render any 
discussion of this assignment of error unnecessary. 

T h e  remaining two assignments of error are merely formal. After 
full consideration of all the exceptions presented, we find 

N o  error. 

JOSEPH E. RIcDOWELL v. NORFOLK SOUTHERN RAILROAD 
COMPANY. 

(Filed 5 December, 1923.) 

1. Ev idenc~Is sues -Burden  of Proof-Questions for Jury-Railroads- 
Fire-Negligence. 

Upon conflicting evidence as to whether defendant railroad company's 
train, in passing the plaintE1s premises adjoining the right of way over 
which it passed, set afire and destroyed the plaintiff's dwelling, the find- 
ing of the fact by the jury that the fire was caused by sparks from the 
train is only sufficient evidence upon which the jury may find the issue of 
negligence in the plaintiff's favor, and does not relieve him of the burden 
to establish the issue of negligence by a preponderance of the evidence. 

Where the burden of the issue remains upon the plaintiff to show the 
negligence of the defendant railroad company in causing him damage by 
setting fire to his property by the passing of its train, with a defective 
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spark-arrester, it  is reversible error for the trial judge ILO charge the jury 
, that if they found the fire was caused by sparks from the defendant's 

locomotive, the burden of the issue mould shift to it to disprove its negli- 
gence as the cause of the damage, the plaintiff's evidence being sufficient 
only to sustain a verdict on the issue, if rendered in thi? affirmative. 

3. SamsConst i tu t ional  Law-Trials by Jury-Substantial Rights. 
The rules of law as to the burden of proof between 'the parties to liti- 

gation respecting damages to property resulting from negligence is one of 
substantial right guaranteed by the Federal Constitution, and more em- 
phatically by our State Constitution, Art. I, sec. 19, requiring "that in all 
controversies at law respecting property the ancient mode of trial by jury 
is one of the best securities of the right.s of the people, and ought to 
remain sacred and inviolable." 

4. Same-Instructions-Appaal and Error. 
Where there is evidence in plaintiff's behalf, and per contra, that sparks 

coming from defendant's passing locomotive set fire to and destroyed his 
dwelling, in his action to recover damages for the railroad's negligence 
therein, the trial judge should instruct the jury properly upon the law as 
to the burden of the issue, and an instruction that the hurden of proof of 
the issue would shift to the defendant should they find the plaintiff's 
evidence to be true is reversible error. 

CLARK, C. J., dissenting. 

APPEAL by defendant from Lane, J., at  March Term, 1923, of Ras- 
DOLPH.  

Civil action. T h e  action is  to recover damages for destruction of 
plaintiff's house, and personal property therein, by fire, on 6 December, 
1920, through the negligence of defendant i n  operating its train, and 
chiefly by reason of a defective spark-arrester on the defendant's engine, 
the house being situate just adjacent to defendant's right of way, i n  or 
near the town of Asheboro, N. C. Defendant denied that  the  house was 
set on fire by i ts  train, or otherwise, and denied tha t  the engine was in  
any way defective; and both sides offered large numbers of witnesses in 
support of their respective positions. On issues submitted, the jury 
rendered verdict as follows : 

"1. Was the  building and other property of plaintiff destroyed by 
fire by the negligence of defendant, as alleged i n  the complaint? An- 
swer : 'Yes.' 

"2. I f  so, what damage is plaintiff entitled to recover of defendant? 
Answer : '$4,000.' " 

Judgment on verdict, and defendant excepted and ap:pealed, assigning 
errors. 

Hammer  & Mosey, C. N.  Cox, and H.  M .  Robins for plaintiff. 
J .  A. Spence for defendant. 
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HOKE, J. There were a large number of witnesses examined by both 
of the parties to the controversy, the testimony on the issue of liability 
being directed chiefly to the inquiry whether plaintiff's property was 
set on fire by defendant company or its agents, and if so, was this by 
reason of a defective spark-arrester on the engine drawing defendant's 
train at  the time? And in reference thereto the court charged the jury 
as follows : 

"There is a rule of law which says that whenever it is shown or found 
to be a fact, or admitted by a defendant, that a fire is actually caused 
and started from cinders or sparks from an engine, that then the law 
raises a presumption that it was due to negligence, and then the burden 
shifts to the defendant to show by the greater weight of the evidence 
that there was not negligence and that the fire did not escape from the 
engine and start another fire because of any negligence; and so, in this 
case, the burden would be upon the plaintiff to satisfy the jury that 
the fire actually started from the locomotive engine; and if the plaintiff 
has satisfied you of that fact by the greater weight of the evidence, then 
the burden would be upon the defendant to go forth and satisfy you by 
the greater weight of the evidence that there was no negligence; but 
unless plaintiff satisfies you first that the fire actually started from the 
cinders or sparks from the engine, then no presumption of negligence 
mould arise from the mere starting of the fire from the engine, and the 
negligence proven would have to be proven by the plaintiff by the 
greater weight or preponderance of the evidence as well as the starting 
of the fire from the engine." 

We find nothing in the further instructions of the court that makes 
any substantial change or modification in this position, the court, in the 
latter part of the charge, directing the jury that the evidence should be 
considered and the rights of the parties on the issue of liability deter- 
mined under the rule as formerly given. This being true, we are of 
opinion that the charge as stated is erroneous and defendant, having 
duly excepted, is entitled to a new trial of the cause. 

The question presented has been the subject of extended discussion in 
this Court, and there has been some variety of decision concerning it, 
but it is the settled ruling of the later and prevailing cases that where 
it is shown that the property of a claimant has been destroyed by fire 
communicated from defendant's train, that will make a pr ima  facie case 
carrying the issue of liability to the jury, and of itself and without more 
is sufficient to justify a verdict as for a negligent wrong. 

I n  numbers of the cases, particularly of the former time, it is said 
that the facts suggested raise a presumption of negligence, but, as shown 
in Overcash v. E lec t r i c  Co., 144 N. C., 572-582, and other cases, it is but 
evidence and termed presumptive only in the sense as stated, that it per- 
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mits and justifies an inference of liability if the jury u e  thereby satis- 
fied that a negligent wrong is established, and it should never have the 
effect of changing the burden of the issue by putting on the defendant, 
as was done in the present instance, the burden of disproving the negli- 
gence charged, by the greater weight of the evidence. 

Again, it is said in other decisions that when the facts suggested have 
becn made to appear, it is the duty of the defendant to go forward with 
his proof; but this does not at  all mean that, as a matter of law, de- 
fendant is required to offer proof in rebuttal, but only that if he fails 
to offer evidence in explanation of the conditions presented, he takes the 
risk of having a ralid verdict rendered fixing him with liability. 

The question referred to was very fully discussed by .4ssociate Justice 
Adams in the recent case of Whi te  v. Hines,  182 N. C., 276, injury from 
derailment of a train, and where, after a careful and discriminating 
review of a large number of the decisions on the subject, it was held to 
be the rule now prevailing with us: 

"Where a prima facie case of negligence is made out, the jury will be 
justified in finding for the plaintiff thereon, the burden of the issue 
remaining on the plaintiff, it being for the jury to determine whether 
upon the entire evidence the plaintiff has established the defendant's 
negligence by the greater weight of the evidence, leaving it for the 
defendant to determine whether it will introduce further evidence or 
take the chance of an adverse verdict on the issue." 

And, in the opinion, the learned judge, among other things, said: 
"A prima facie case or evidence is that which is received or continues 
until the contrary is shown. I t  is such as in judgment of law is suffi- 
cient to establish the fact, and if not rebutted, remains sufficient for the 
purpose. Troy  v. Evans, 97 U. S., 3 ;  h'elly v. Johnson, 6 Pet., U.  S., 
622; Jones on Evidence, sec. 8 ;  S .  v. Floyd, 35 N .  C., 3135; S. v. Wilker- 
son, supra. Even if the prima facie case be called a presumption of 
negligence, the presumption still is only evidence of nt>gligence for the 
consideration of the jury. Overcash v. Electric Co., supra; Shepard v .  
Tclcgraph Co., supra; Xumpower  v. R. R., supra. I n  some of our de- 
cisions the expressions res ipsa loquitur, prima facie evidence, prima 
facie case, and presumption of negligence hare been us2d as practically 
synonymous. As thus used, each expression signifies nothing more than 
evidence to be considered by the jury. Womble v. Grocery Co., supra; 
Stewart v. Carpet Co., supra; Ross v. Cot fon Nil ls ,  supra; Shepard v.  
Telegraph Co., supra; Numpower  v. R. R., supra; Perry v. Mfg. Co., 
176 N. C., 69. When the plaintiff proves, for instance, that he has been 
injured by the fall of an elevator, or by a derailment, 01% by the collision 
of trains or other like cause, the doctrine of res ipsa loquitur applies, 
and the plaintiff has a prima facie case of negligence .for the consider- 
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ation of the jury. Such prima facie case does not necessarily establish 
the plaintiff's right to recorer. Certainly, it does not change the burden 
of the issue. The defendant may offer evidence or decline to do so at  
the peril of an adverse verdict. I f  the defendant offers evidence the 
plaintiff may introduce additional evidence, and the jury mill then say 
whether, upon all the evidence, the plaintiff has satisfied them by its 
preponderance that he was injured by the negligence of the defendant." 

And both the statement and the conclusion reached are fully sup- 
ported by well-considered authorities of this Court dealing directly with 
the question. Page v. illfg. Co., 180 N.  C., 330-334, etc.; S .  v. TBilker- 
son, 1 6 4 X .  C., 432; Broclc v. Ins. Co., 156 N. C., 112; Cox v.  R. R., 
149 X. C., 117 (a  case of putting out fire) ; Winslow v. Hardzcood Co., 
147 N.  C., 275; Overcash v. R. R., 144 N. C., 572; Stewart v. Carpet 
C'o., 138 N .  C., 60; TVomble v. Grocery Co., 135 N .  C., 474. And the 
Supreme Court of the United States has approved and upheld this 
view of the matter. See Xweeny v. Erwi?~ ,  228 U. S., 233, and authori- 
ties cited. 

I n  Page v .  ilffg. Co., a case of setting fire to property, it was held 
among other rulings : 

"Where, in an action to recover damages of a railroad for the neg- 
ligence of the defendant in burning over plaintiff's lands, there is evi- 
dence that the injury was caused by sparks from the defendant's passing 
locomotive which started the conflagration, a prima facie case is estab- 
lished under the doctrine of res ipsa loquitur, and the burden of the 
issue remains with the plaintiff, the prima facie case being only suffi- 
cient evidence to carry the case to the jury and to sustain a verdict 
in the plaintiff's favor. An instruction to the jury which places upon 
the defendant the burden of satisfying the jury by a preponderance of 
the evidence that it was not negligent is error. 

"It is reversible error for the trial judge to instruct the jury, in 
effect, that the burden of the issue did not remain with the plaintiff, 
in his action against a railroad company for negligently setting out 
fire from its passing locomotive to the injury of his land, where apply- 
ing the doctrine of res ipsa loquitur." 

I n  COX v. R. R., 149 N. C., 117, the decision is expressed in the head- 
note as follo~vs: "In an action to recover damages to plaintiff's property 
alleged to have been negligently caused by sparks emitted from defend- 
ant's passing engine, when there was eridence tending to show negli- 
gence: Held, (1) I t  was error in the trial judge to charge the jury, in 
effect, that if thcy found the evidence to bc true there would be a pre- 
sumption in law of defendant's negligence, and the burden of proof 
would be upon defendant to show to the contrary. (2) Plaintiff's eyi- 
dence made out a prima facie case to the extent only of carrying the 
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case to the jury to find whether or not the injury wits caused by de- 
fendant's negligence. (3)  The burden of tthe issue d9es not shift from 
plaintiff, while the burden of proof may do so. (Winslow v. Hardwood 
Co., 147 N .  C., 275, cited and approved.) 

And in the United States case of Sweeney v. Erwin it was held: 
(1) Where the rule of res ipsa Zoquitur applies it does not have the 
effect of shifting the burden of proof. (2 )  Res ipsa Zoquitur means 
that the facts of the occurrence warrant an inference of negligence, not 
that they compel such an inference, nor does res ipsa loquitur convert 
the defendant's general issue into an affirmative defense. (3) Even 
when the rule o f  res ipsa loquitur applies, i t  is for the jury to deter- 
mine whether the preponderance is with the plaintiff. 

I n  White v. liines a verdict and judgment for plaintiff was upheld 
on the ground that, construing the charge as a whole, it was not clearly 
made to appear that there was reversible error. I t  is possible that the 
charge in t h a t  case received an interpretation by the Court too favor- 
able to the plaintiff; but, however that may be, there is. no doubt of the 
principle there announced, and fully supported by the other cases cited, 
that the burden of the issue never shifts to the defendant, and that i t  
is reversible error for the trial  court to instruct the jury that, on a 
prima facie case being made to appear, the defendant has the burden 
bf disproving negligence by the &eater weight of the evidence. 

I n  the present case, and under the principle stated, the charge of the 
court having placed this burden upon the defendant, and without quali- 
fication, the same is erroneous and defendant's exception thereto must 
be sustained. 

And me may not approve of the suggestion that the exception is not 
of sufficient importance to justify an interference with an extended and 
costly trial of this kind, or that the jury should be allowed to settle the 
question at  issue without any rule to guide them in their deliberations. 
This trial by jury has been the accepted and approved method of de- 
termining questions of disputed fact among English-speaking peoples 
for more than 900 years, and while particular verdicts have been at  
times severely criticized, the proposition to make a change to any other 
method has never made any headway, but the principle has grown and 
strengthened by time, and its integrity is guaranteed in the Constitu- 
tion of both State and nation; that of the State being especially im- 
pressive, Article I, section 19, providing '(that in  all controversies at  
law respecting property the ancient mode of trial by jury is one of the 
best securities of the rights of the people, and ought .to remain sacred 
and inviolable." And one of the chiefest features of such a trial as 
contemplated in these instruments is that the evidence shall be re- 
ceived and weighed in accordance with established rules which have 
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been found by time and experience to make for the ascertainment of 
truth and the maintenance of right, and a clear violation of such rules 
can never be regarded as of slight importance. 

Speaking to this question in  Hosiery Co. v. Express Co., 184 N.  C., 
478-480, Stacy, J., said: "The rule as to the burden of proof is im- 
portant and indispensable in the administration of justice. I t  con- 
stitutes a substantial right of the party upon whose adversary the 
burden rests, and therefore it should be carefully guarded and rigidly 
enforced." 

I n  S .  v. Parks, 25 N .  C., 296, Gaston, J., said: "It is essential to the 
uniform administration of justice, which is one of the best securities 
for its faithful administration, that the rules of evidence should be 
steadily observed." 

And Chief Just ice  John illa~shall, in Nima Queen v. Hepburn: "It ,  
was very justly said by a great judge 'that all questions upon the rules 
of evidence are of vast importance to all orders and degrees of men. 
Our lives, our liberties and our property are all concerned in the sup- 
port of these rules which have been matured by the wisdom of ages 
and are now revered from their antiquity and the good sense in which 
they are founded.' " 

Nor should it be for a moment considered that the jury should be 
left to determine these vital rights between man and man without any 
authority to instruct or guide them in their deliberations. Such a 
course would turn this ancient and accepted mode of trial from an 
authoritative and orderly judicial procedure to a mere arbitration in 
pais, with all the uncertainties and inconsistencies that such a method 
would involve. We are gratified to believe that no such demoralizing 
proposition is likely to prevail in this jurisdiction now or at any future 
time. 

For the reasons heretofore stated me are of opinion that defendant 
is entitled to a new trial of the cause, and it is so ordered. 

New trial. 

CLARK, C. J., dissenting : The dwelling-house of the plaintiff and his 
personal property therein were destroyed by fire 6 December, 1920, 
now three years ago, and the plaintiff alleges this loss was due to a 
defective spark-arrester on the defendant's engine, the house being situ- 
ate just adjacent to defendant's right of way. The defendant denied 
that its negligence caused the damage, and this was the sole question 
a t  issue. The case was tried upon that issue of fact, and 57 witnesses 
testified for the plaintiff and 65 for the defendant. 

I t  was a question of fact which could only be settled by testimony of 
witnesses and the verdict of a jury. 

37-186 
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For many hundreds of years issues of fact have been thus settled, 
and the only burden ever imposed was that the plaintiff must prove 
his allegation to the satisfaction of the jury, or, in criminal cases, the 
formula has been the State must prove the defendant guilty beyond a 
reasonable doubt, and this Court has held that "fully satisfied" and 
"beyond a reasonable doubt" are synonymous. The jury have heard 
the case for many days and 122  witnesses, and have found there was 
proof to their unanimous satisfaction that the house wm destroyed by 
fire caused by the negligence of the defendant as allegzd in the com- 
plaint, and that the plaintiff is entitled to recover of the defendant 
$4,000. 

Some fifteen or twenty years ago some dreamer or idealist con- 
ceived the design of splitting up the simple burden which the jury 
could understand of "fully satisfied" and "by the greateo weight of the 
evidence" and procured this Court to hold, as he had previously per- 
suaded some others to hold, that the burden of proof should be split 
up, and there then began the installation of the doctrine of 'the "burden 
of proof" shifting, and then there was the addition of the "burden of 
the issue," and then that these could shift, and then 3ome ingenious 
and metaphysical word-carpenter added the doctrine of prima facie 
case and when that could carry the burden of liability to the jury or 
not, and the doctrine of res ipsa loquitur and the presumption of law 
and presumption of fact and as to which of thcse was preponderant, 
and when each of them should prevail and when they should shift back 
and when i t  was requisite to tell the jury as to thcse different shiftings 
backwards and forwards. The result has been so to entangle the matter 
that it is safe to say that there is not a judge presiding in any trial 
court in North Carolina today who can, with any safety of being 
affirmed on appeal, charge the jury as to these various weighty matters 
as to whether the burden of the prima facie case, or the burden of 
proof, or the burden of the issue or either of the presumptions should 
shift or exactly when it should shift and at what particular time it 
should be transferred, and whether and when the party shifting or 
transferring '(should go forward with proof," and many other equally 
intelligible refinements. 

Instead of the law being simplified, it has been inextrizably confused, 
and it has been made impossible for any judge to assert with certainty 
that he has complied with these difficult and numerous complicated 
and embarrassing requirements which have been substituted for the 
old-fashioned, age-long requirement, which alone juries (:an understand 
and do understand, as to which side has the burden of proof. "By the 
multitude of words counsel has been darkened." 

There has been no statute whatever in North Carolina nor any indi- 
cation of one laying down a rule requiring these complicated disquisi- 
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tions to the jury, which can have no effect except to divert attention 
from the matter which the jury are to determine. I f  there is a trial 
judge in this State who can be sure that he is absolutely and accurately 
complying with the refinements which can be argued on appeal as to 
the exact time when the burden of the issue or the burden of proof 
shall shift, or the pr ima facie case, or the presumption, or when it 
should shift back, and whether in any case such shifting should be done 
by the greater weight of the evidence, or, as was grarely argued re- 
cently, whether upon a given state of facts it should shift back upon 
an even weight of the evidence aud not by preponderanceif  all these 
matters are clear to any trial judge, it is very certain that there is not 
a jury of twelve honest, intelligent men ~ ~ h o  can understand theni. 
They cannot spend a lifetime to puzzle them out, nor have they the 
bulging fees to induce them even to try to do so. 

I f  this innovation had been brought about by any statute there might 
have been some clear form of expression prescribed which would enable 
the judges to guess as to the various phases of these technicalities and 
the exact time and the exact shifting of the preponderance of these 
various matters, and the indications that would foreshadow and aduni- 
brate them, and to what extent they may go. 

I n  this particular case the man's house was destroyed. H e  has asked 
for compensation, and a speedy trial was guaranteed by Magna Carta 
more than seven hundred years ago, but the result has been that he 
has been out of his house for more than three years, and up to date the 
matter is still not determined. 

While there is but a single question for the twelve men to decide, 
and that is whether the jury are satisfied by the greater weight of the 
evidence that his house was burnt by the negligence of the defendant 
or not, the houseless man has now been condemned to go back and go 
over the whole trouble again, though he has put 57 witnesses on the 
stand and the defendant has had 65 witnesses to testify, and nothing 
yet is accomplished except court costs and lawyers' fees. 

Such changes in our law should not be invented or introduced by 
the Court, for it is certain that no Legislature voicing the will of the 
people would ever enact such obstructions in the administration of 
justice. 

The greatest trouble in the introduction of so many technicalities, 
so many ways to 

"Distinguish and divide a hair betwixt south and southwest side," 

is the enormous and overwhelming advantage it gives wealthy suitors 
and corporations in delaying trial, making them costly, not only by the 
refinements as to the burden of these imperceptible distinctions as to 
who at a given moment is chargeable with the burden u ' p n  any given 
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point, but by insuring, as in  this case, a new trial upon some perfectly 
immaterial and irrelevant matter which, no matter how it had been 
charged, according to the new rules, would not have made any difference 
to the jury who could not have understood such refinements. They are 
fully satisfied whether the house was, or was not, burned down by the 
negligence of the defendant, and to determine that was the sole object of 
the trial. The jury of "good men and true" was not impaneled to split 
hairs. 

There is also a tendency, notwithstanding the many recent statutes 
simplifying indictments, to add new requirements of tl?chnicalities as 
in the recent case, where the indictment for burglary was verbatim 
that which had obtained for ages, but a new technicality was added, 
without statute, with the result that a negro who entered the room of 
a white woman and laid his hands upon her at midnight was granted 
a new trial because of the omission of the word "attempt," which had 
never been required before, and for the failure to charge, as the de- 
fendant's counsel insisted, that the jury should have the option to give 
five different verdicts when upon the evidence only two were possible- 
guilty or not guilty in  manner and form as charged. And this week, 
whether as a consequence or not, another negro charged with assault 
upon a white woman, upon trial in an adjoining county, has been "hid 
out" each night, a spectacle never before known in  North Carolina. 

I n  the case at bar, being a civil case, the jury, after hearing the 
testimony of 122 witnesses, found the only material fact, that the plain- 
tiff's house had been destroyed by fire set out by the defendant's engine; 
and now, after the lapse of three years, he must start over again to  
present his case, without his house, minus his lawyers' fees and plus 
a tremendous bill of costs, and the next judge, possihly three years 
hence, may make some slight mistake in charging as to toe presumption 
or the burden of the issue or the burden of proof, or the ,'going forward 
with the evidence" at  exactly the right time or on the right side, and 
other matters of that nature. When such technicalities prevail, even 
the successful party is bankrupted unless very wealthy. 

It ought to be the effort of every court, and certainly it is to the 
interest of the public, that trials should be made speedy, and be decided 
upon the merits and regardless of technicalities which make always 
in favor of the side in a civil case which can endure delay and expense, 
and in criminal matters they invariably work not for the public good 
nor for the administration of justice, but in behalf of the criminal, 
especially as to the latter in cases of exploiting a bank (when the suf- 
ferers have been the masses, the depositors) and in crimes against 
women, for as to these two crimes juries rarely misunderstand the 
evidence, and tpe demand of astute counsel for additiond technicalities 
is urgent. 
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If_ the people of North Carolina wish these delays and desire these 
refinements, which frustrate justice and serve no good end, the change 
i11 that direction should be made by statute that we may know it is the 
will of the people, and not by refinements introduced by technical law- 
yers who urge them for the immeme advantage i t  gives to a certain 
set of clients. 

Certainly the people of the State have always evinced the opposite 
disposition, and Chipf Jus t i ce  Ruffin well said in 8. v. X o s e s ,  13 N .  C., 
463, that "in the criminal lam nice objections of this sort were a disease 
of the law and a reproach to the Bench." A statute was then passed 
which the Chief Jus t i ce  said was "meant to disallow the whole of them" 
and cut them up by the roots in consequence of a case, among others, 
in which one convicted of a heinous murder was discharged because 
the indictment left out the letter "k" in the word "knife" with which, 
as specified in the cunlbrous indictment of that day, it was charged 
that he had made a wound of a certain depth and width and charged 
to be of a certain value, with many other refinements, including the 
allegation that the murderer had been "moved and instigated b~ the 
deviln-altogether an indictment of t ~ o  or three pages for which a 
later statute, following the English form, has substituted an indict- 
ment for murder in three lines, with injury to none, and since then we 
have had many other statutes simplifying civil procedure and criminal 
trials. 

I n  this case, three years after the man's house had been burned down 
and after a jury who heard 122 witnesses have found the sole fact at 
issue, that it was destroyed by the negligence of the defendant com- 
pany, this case ought not to be sent back for a new trial upon a refine- 
ment as to shifting the burden of proof, or shifting the burden of the 
issue, or when it should be shifted, or when to "go forward" with proof 
and when and by whom this should be done, or any entanglement about 
the two presumptions, and whether they should carry the case to the 
jury and res i p s a  loquitur, and as to the exact weight and effect to be 
given to any of these things. 

With 122 witnesses the jury must hare understood this case, and 
they have found, upon what they believe was the weight of the eri- 
dence, according to custom and practice of centuries, their verdict, and 
the judgment imposed thereon by the learned judge who tried this case 
should be sustained. The courts should not "bore with a gimlet," but 
cases should be tried and decided upon their merits. 

If any judge has yielded to the "refinements," so called, which impede 
the administration of justice, it is no estoppel. H e  can overrule his 
own errors as we overruled the greatest of our predecessors on this 
Bench when they, in H o k e  v. Henderson ,  1 5  N .  C., 1, made the mistake 
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of holding a public office was pr iva te  property. A f t e r  t h a t  decision h a d  
endured, to t h e  g rea t  inconvenience of t h e  public, f o r  more  t h a n  70 
years  a n d  been cited wi th  approval  i n  60 cases, this Cour t  overruled it. 

A11 courts are fallible a n d  often overrule  the i r  own errors. This is 
t o  their  credit, no t  t o  their discredit. Jus t ice  only is  eternal.  Her 
only should we  seek a f te r  a n d  follow. 

STATE v. ROBEKT J. HART. 

(Filed 5 December, 1923.) 

1. Criminal Law-Principals-Aiders a n d  Abettors. 
A11 aider or abettor is one who advises, counsels or procures, or who 

encourages another to commit a crime, whether personally present or 
not a t  the time and place of the commission thereof, and when two per- 
sons aid and abet each other therein, both being present both are  prin- 
cipals and equally guilty. 

3. Sru~~oStntutes-Females-Carnal Knowledge. 
Onc who accompanies in an automobile another who accomplishes his 

purpose of having carnal lrriowletlge of a female child over twelve and 
uuder eighteen years of age, in violation of C. S., sec. ,4209; and with 
knowledge of this purpose leaves them together in the automobile a t  
night until the purpose has been accomplished, though the female con- 
sents, is guilty a s  an aider or abettor in the commission of the offense, 
and punishable as  a principal therein. 

3. Instrnctions-Statutes-Expression of Opinion. 
It is not required by C. S., sec. 564, that the judge ntimate in the 

direct language of his charge his opinion of whether, upon the evidence, 
a fact is fully or sufficiently proved, and if such intimation is  reason- 
ably inferred from his manner or his peculiar emphasis of the evidence, 
or in his presentation thereof or his form of expression, or by the tone 
or general tenor of the trial, giving advantage to the appellee thereby, 
such as  to impair the credit which might otherwise, under normal con- 
ditions be given by the jury to the testimony, it  comes tvithin the pro- 
hibition of the statute, and a new trial will be ordered on appeal. 

4. Constitutional Law - Criminal Law - New Trials - Ch~stody of De 
fendant. 

I n  preserving to the defendant in a criminal action a fair trial in 
accordance with the bill of rights preserved to him by our Constitution, 
and in granting him a new trial in the Superior Court, i t  does not neces- 
sarily follow that he is to be discharged from the custody of the courts. 

CLARRSON, J., dissenting ; CLARK, C. J., concurring in the dissenting opinion. 

APPEAL by defendant  f r o m  Bond, J., at February  Term,  1923, of 
GRAXVILLE. 
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Criminal prosecution tried upon an indictment charging H.  S. .Hicks 
and Robert J. Hart  with having carnal knowledge of a female child 
over 12 and under 14 years of age, who had nerer before had sexual 
intercourse with any person. C. S., 4209. 

The alleged offense of which the defendant was convicted occurred 
on 6 February, 1923, while the Superior Court of Granville County 
was in session. There was a preliminary hearing on the following 
day, before a justice of the peace, and both Hicks and Hart  were bound 
over to the Superior Court. The case against Har t  was tried in the 
Superior Court at the term then in session. Hicks, who was engaged 
in some highway work at Oxford, failed to appear and forfeited his 
bond. The material facts are as follows : 

On the night of the alleged offense the defendant Hart,  a boy 1 6  
years of age, was returning to his work at Lyon7s Drug Store, when 
he saw Hicks and a companion named Gill engaged in a conversation 
on the street. H e  stopped to talk with them, and very soon Gill men- 
tioned the name of the prosecutrix. Hicks asked the defendant Hart  
if lie knew the girl, and requested that he go with him in his one-seated 
Ford coup6 to her home and they would bring her to the drug store 
for a drink. This Hart  agreed to do. 

When they reached the home of the prosecutrix, Hicks remained 
in the automobile nhile Hart  went to the door and asked for the girl. 
They had some conrersation about going to the drug store; and, after 
obtaining her mother's consent, the prosecutrix got into the car with 
Hicks and Hart,  she sitting on the seat between them, and Hicks drove 
away. When they reached the corner at  which it was necessary to 
turn in order to go to the drug store, Hicks drove his car in the opposite 
direction. Hart  asked if they were not going to the drug store. Hicks 
said they did not want a drink, and the prosecutrix said that she would 
just as soon ride around. 

As they were riding out College Street, Hicks and the prosecutrix 
engaged in a conversation which Hart  could not hear on account of the 
noise of the machine. When they had passed out beyond the hospital 
and across the railroad, Hicks stopped the car on the side of the road 
and asked Har t  if he had a rubber. (The prosecutrix said on her 
direct examination in the Superior Court that Hart  asked Hicks about 
a rubber, but on her cross-examination she said she did not kn0.w which 
one asked the question. On her examination before the magistrate 
she said Hicks made the inquiry, and this is in accord with Hart's 
testimony.) 

From this point on there is a conflict in the evidence for the State 
and that of the defendant. 
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The  prosecutrix testified that Hicks offered to get out of the car first, 
but that Har t  said no, he would get out, and he did. Hicks then had 
sexual intercourse with the prosecutrix without any resistance on her 
part, as she testified: ((1 did not attempt to resist. H e  was in  the car 
with me about seven minutes. Hicks got up and did not say anything. 
Robert Hart  was then standing a t  the door of the car. Hicks got out 
of the car. Hart  got in the car. H e  said he was goilg to do what 
Hicks did. I told him that he was not, and he blew the horn and Hicks 
got in and turned the car around and we came back to town." 

Har t  testified that he had no knowledge of Hicks' ulterior purpose 
until he asked about a rubber, and that he then told Hicks that if he 
was going to do anything like that he would get out of i,he car and go 
back to town. H e  did get out and had started back when he decided 
that, as he had gone to the girl's home and asked her to go with them 
for a drink, he ought not to leave her; whereupon he turned around 
and went back to the car and they all three came back to Oxford. When 
they reached the home of the prosecutrix, Hart  helped her out of the 
car and went to the door with her. She asked him what excuse she 
should give her mother for staying out so late. Har t  suggested she 
might say they were detained at  the store on account of a rush and he 
was busy waiting on customers. 

The prosecutrix told her mother, soon after she reached home, that 
she had been abused, but she stated to her father that Har t  had treated 
her like a gentleman. H e  did not have intercourse with her. The 
prosecutrix further testified that she was 13 years old ,ind had never 
had intercourse with any other person; that she had not been intro- 
duced to Hicks before that night, though she had talked with him on 
the street. 

Hnrt was convicted of aiding and abetting Hicks in the commission 
of the alleged offense and sentenced to five years in the ;State's Prison. 
H e  appeals, assigning errors. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Hicks (e. Stem, Parham & Lassiter, and Rrogden, Reade & Bryant 
for defendant. 

STACY, J. The defendant's demurrer to the eriden'ce and motion for 
dismissal, or for judgment as of nonsuit under C. S., 4643, was properly 
overruled. An aider and abettor is one who advises, counsels, procures, 
or encourages another to commit a crime, whether personally present 
or not at the time and place of the commission of the offense. 2 C. J., 
1024. And if two persons aid and abet each other in  the commission 
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of a crime, both being present, both are principals and equally guilty. 
S. v. Jarrell, 141 N. C., 722; S. v. Skeen, 182 N .  C., 844. 

I n  S. v. Davenport, 156 N .  C., p. 614 (opinion by Walker, J . ) ,  i t  is 
said: "A person aids and abets when he has 'that kind of connection 
with the commission of a crime which, at common law, rendered the 
person guilty as a principal in the second degree. I t  consisted in  being 
present at  the time and place, and in doing some act to render aid to 
the actual perpetrator of the crime, though without taking a direct 
share in its comn~ission.' Black's Dict., p. 56, citing 4 Blackstone, 34. 
,4n abettor is one who gives 'aid and comfort,' or who either commands, 
advises, instigates, or encourages another to commit a crime-a person 
who, by being present, by words or conduct, assists or incites another 
to commit the criminal act (Black's Dict., p. 6) ; or one 'who so far  
participates in  the commission of the offense as to be present for the 
purpose of assisting, if necessary; and in such case he is liable as a 
principal.' 1 McLain Cr. Law, see. 199." 

But mere presence, and no more, is not sufficient to make one an 
aider and abettor. "For one who is present and sees that a felony is 
about to be committed, though he may do nothing to prevent it, does 
not thereby participate in the felony committed. Every person may, 
upon such an occasion, interfere to prevent, if he can, the perpetration 
of so high a crime; but he is not bound to do so at the peril, otherwise, 
of partaking of the guilt. I t  is necessary, in  order to have that effect, 
that he should do or say something showing his consent to the felonious 
purpose and contributing to its execution, as an aider and abettor." 
Rufin, C. J., in  S. v. Hildreth, 31 N.  C., 440. 

To like effect is the language of Chief Justice Smith of the Supreme 
Court of Mississippi in  the recent case of Crawford v. State, 97 So., 
534: "In order for one to aid and abet the commission of a crime he 
must do something that will incite, encourage, or assist the actual per- 
petrator in the commission of the crime. Mere presence, even with the 
intention of assisting in the commission of a crime, cannot be said to 
have incited, encouraged, or aided the perpetrator thereof, unless the 
intention to assist was in some way communicated to him. The law 
does not punish intent which is without influence on an act." 

Again, in Burrell v. The State, 18 Tex., p. 732, Wheeler, J., quoting 
from Roscoe Cr. Ev., 213, says: "Although a man be present whilst a 
felony is committed, if he take no part in it, and do not act in concert 
with those who committed it, he will not be a principal in  the second 
degree, merely because he did not endeavor to prevent the felony, or 
apprehend the felon." See, also, Whart. Am. Cr. L., 6364; Whart. L. 
Homicide, 157. 
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The following are the defendant's main exceptions and assignments 
of error : 

1. At the close of the State's evidence, the defendant's motion for 
judgment as of nonsuit was overruled. Then the solicitor, as the court 
wasabout to take a recess for the night, in open court, and in the pres- 
ence of the jury, addressed the court and prayed the defendant into 
custody. The defendant was under a bond of $1,000, which had been 
ordered given the previous week of the court, and under order of the 
court, the bond was conditioned upon the appearance of the defendant 
each day during the term and not to depart without leave. I n  the 
presence of the jury, the presiding judge ordered the defendant into 
the custody of the sheriff. KO question was raised by the solicitor as 
to the sufficiency of the sureties on the bond. The court stated, in the 
hearing of the jury, that putting the defmdant in custody did not 
mean at all that the court thought he mas guilty. To both the prayer 
of the solicitor and the order of the court, in the presence of the jury, 
the defendant excepted. 

2. I n  the course of his Honor's charge to the jury he said: '(The 
law used to be if a man had connection with a girl under 10, it was a 
capital felony, and if between the ages of 10 and 12, it was a felony 
if she had never before had sexual intercourse. The Legislature later " 
moved the age of consent up to 14 (and a few days ago, one House of 
the Legislature passed a bill, I believe, m o ~ i n g  the age of consent up 
to 16 years)." Exception by defendant to that part in parenthesis. 

3. Again in the charge: "The defendant introduced certain character 
witnesses, the Rev. Mr. Black, the chief of police, a man named Floyd, 
and several others. They all stated his character was g3od. You will 
remember who the witnesses were and what they said. I n  answer to 
this character evidence, the State contends that neither of these charac- 
ter witnesses said Har t  didn't go out with Hicks to have connection 
with the girl, and did not testify as to what did or did not take place." 
Exception by defendant. See opinions of Henderson, C. ,T., and Daniel, 
J., in S. v. Lipsey, 14 N. C., 485. 

4. Still again in the charge: "Every case of this nature, if the de- 
fendant's guilt be established, which results in an acquittal, tends to 
injure society." Exception by defendant. 

5 .  And again in the charge: "I am not appearing for either side. 
I am not interested in Mr. Hart's acquittal, and I am not especially 
interested in his conviction, but I am interested in s'eeing that both the 
State and the prisoner have a perfectly fair trial." Defendant excepted. 

6. The defendant also excepted because in the charge his Honor r e  
peatedly called the attention of the jury to the contentions of the 
State, while but slight reference was made to the contentions of the 
defendant. 
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7. Finally, the defendant excepted for that his Honor failed to in- 
struct the jury as to the law relating to aiding and abetting, but simply 
charged the jury that the defendant Hart  would be guilty if he aided 
or abetted Hicks, without any explanation or instruction as to ~vha t  
constituted aiding and abetting. 

Defendant earnestly contends that these exceptions, taken as a whole, 
or in their totality, if not singly, make it quite clear that his Honor, at 
times during the trial, was inadvertent or inattentive to the provisions 
of C. S., 564, which provides: "No judge, in giving a charge to the 
petit jury, either in a civil or a criminal action, shall give an opinion 
whether a fact is fully or sufficiently proven, that being the true office 
and province of the jury; but he shall state in a plain and correct man- 
ner the evidence given in  the case and declare and explain the law 
arising thereon." 

This statute has been interpreted by us to mean that no judge, in 
charging the jury or at any time during the trial, shall intimate whether 
a fact is fully or sufficiently proved, it being the true office and province 
of the jury to weigh the testimony and to decide upon its adequacy to 
establish any issuable fact. I t  is the duty of the judge, under the pro- 
visions of the statute, to state in a plain and correct manner the evi- 
dence given in the case and to declare and explain the law arising 
thereon, without expressing any opinion upon the facts. Xorr is  ?I. 

Rramer, 182 N .  C., 87; S. v. Cook, 162 K. C., 586; Park v. Esum, 156 
N.  C., p. 231. "There must be no indication of the judge's opinion upon 
the facts, to the hurt of either party, either directly or indirectly, by 
words or conduct." Bank v. JlcArthur, 168 N. C., p. 52. And in S. v. 
Ownby,  146 N. C., p. 678, it was said : "The slightest intimation from a 
judge as to the strength of the evidence, or as to the credibility of a 
witness, will always have great weight with a jury and, therefore, we 
must be careful to see that neither party is unduly prejudiced by any 
expression from the bench which is likely to prevent a fair and im- 
partial trial." 

The judge may indicate to a jury what impression the testimony or 
evidence has made on his mind, or what deductions he thinks should 
be made therefrom, without expressly stating his opinion in  so many 
words. This may be done by his manner or peculiar emphasis or by 
his so arraying and presenting the evidence as to give to one of the 
parties an undue adrantage over the other; or, again, the same result 
may follow the use of language, or form of expression calculated to 
impair the credit which might otherwise and under normal conditions 
be given by the jury to the testimony of one of the parties. S. zl. Dancy, 
78 N .  C., 437. I t  can make no difference in what way or when the 
opinion of the judge is conveyed to the jury, mhether directly or indi- 
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rectly, or by the general tone and tenor of the trial. The statute forbids 
an intimation of his opinion in any form whatever, it being the intent 
of the law to insure to each and every litigant a fair  and impartial trial 
before the jury. "Every suitor is entitled bv the law to hare  his cause 
considered "wirh the 'co"ld neutrality of they impartial iudge' and the " ., 
equally unbiased mind of a properly instructed jury." Withers v. 
Lane, 144 N.  C., p. 192. 

The able and learned judge who presided at  the trial of this cause 
was inspired, no doubt, by a laudable and profound sense of justice, 
but we think it is quite clear, from the above exceptioils, that an un- 
favorable impression against the defendant was conveyed to the jury 
by his Honor, unintentionally, of course, and in an earnest desire to 
see that the right, as he conceived it, should prevail. But just here 
the lam, conscious of the frailty of human nature at its best, both on 
the bench and in the jury box, intervenes and imposes its restraint upon 
the judge, enjoining strictly that he shall not in any manner sway the 
jury by imparting to them the slightest knowledge of his own opinion 
of the case. "A charge, therefore, which indicates to rt jury what is 
the opinion of the court upon the evidence violates the act. We all 
know how earnestly, in general, juries seek to ascertain the opinion of 
the judge trying the cause, upon the controverted facts, and how willing 
they are to shift their responsibility froin themselves to the court. The 
governing object of the act was to guard against such retults-to throw 
upon the jurors themselves the responsibility of responding to the facts 
of the case. Nor is it proper for n judge to lead the jury to their con- 
clusions on the facts." Nash, C. J., in  Nash v. Xorton, 48 N .  C., p. 6. 

Our most able and upright judges, at  times, hare  inadvertently over- 
stepped the limits fixed by the law; and in each case ;his Court has 
enforced the injunction of the statute and restored the injured party 
to a fair and equal opportunity before the jury. Our view that the 
statute has been violated in the instant case is sustained by the authori- 
ties already cited, and to which the following may be: added: S. v. 
Rogers, 173 N.  C., 755; S. v. Horne, 171 N.  C., 787; Chance v. Ice Co., 
166 N.  C., 495; Ray  v. Patterson, 165 N.  C!., 512; Spr;nlcle v. Foote, 
71 N. C., 411; Powell v. R. R., 68 K. C., 395; Reigep a. Davis, 67 
X. C., 185; S. v. Bailey, 60 N. C., 137; S. v. Dick, 60 N. C., 440; S. v. 
Pressley, 35 N.  C., 494; S .  v. Thomas, 29 1\+. C., 381; 8. v. Davis, 15 
N .  C.,  612; Reek v. Reel, 9 N.  C., 63. 

Speaking of a similar situation in S. v. Dick, supra, Manly, J., said: 
'(This (referring to the statute), we suppose, has been adl~pted to main- 
tain undisturbed and inviolate that popular arbiter of rjghts, the trial 
by jury, which was, without some such provision, constaltly in  danger 
from the will of the judge acting upon men mostly passive in their 
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natures, and disposed to shift off responsibility; and in danger also 
from the ever active principle that power is always stealing from the 
many to the few. We impute no intentional wrong to the judge who 
tried this case below. The error is one of those casualties which may 
hiippen to the most circumspect in the progress of a trial on the circuit. 
When once committed, however, it was irrevocable, and the prisoner 
was entitled to have his case tried by another jury." 

The capable and painstaking judge who presided at the trial did not 
intend to prejudice the defendant's case, but, after a careful and earnest 
consideration of the record, we are constrained to believe that the de- 
fendant is entitled to a new trial, and such will be awarded. 

I n  view of the wide range of discussion which the case has taken, it 
may not be amiss to remark that the defendant is not to be released or 
discharged; he is to be tried again. X new trial does not mean an 
acquittal; it signifies an effort and determination on our part, in keep- 
ing with numberless precedents, to prwerye t~ the defendant his con- 
stitutional right of trial by jury. 24 Cyc., 100. This right, says Judge 
Story, is justly dear to the American people; it has ever been esteemed 
by them as a privilege of the highest and most beneficial nature. See, 
also, 3 B1. Com., 271. 

''The just purpose and exoellence of trial by jury, especially in criini- 
tlal cases, are not imaginary and whimsical, or the outgrowth of p o p -  
lar ignorance and persistent clamor. While it is not perfect as a 
method of trial, has its imperfections, and is sometimes perrerted and 
prostituted, nevertheless the practical experience of one of the freest 
and most enlightened nations of the earth for centuries and of this 
country during all the time of its existence, the sanction of it by the 
wisest statesmen and jurists in different ages, as well as common sense, 
have proved its inestimable value as the best method of trial, in crimi- 
nal cases especially, and the necessity for it as a constituent provision 
in any system of free government." Xerrirnon, J., in S. v. Holt, 90 
N. C., p. 751. 

I t  is our duty, under circumstances like the present, to declare the 
latv with impartial neutrality and to hold the scales of justice with all 
even hand. To this end, it is expressly enjoined in the bill of rights 
that no man shall be "depri~red of his life, liberty, or property but by 
the law of the land." As the case goes back for another hearing, by 
reason of what we conceire to be an erroneous expression of opinion 
by the trial court, we refrain from any discussion of the evidence. 

After a careful scrutiny of the record, we have arrived at the con- 
clusion that the defendant, in the present case, has not been tried in 
accordance with the lam as it prevails in this jurisdiction. I t  is funda- 
mental with US that every citizen, charged with crime, shall be given a 
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fair, impartial and lawful trial by a jury of his peers. We think his 
Honor overstepped the bounds, inadvertently of course, but neverthe- 
less to the prejudice of the defendant. The writer knows from a per- 
sonal acquaintance with the trial judge, and from the records which 
come to this Court, that he usually protects, with se~~ulous care, the 
rights of a defendant in a criminal prosecution as well as those of the 
State. H e  was not conscious of expressing any opinion adverse to the 
defendant in this case, but we think the jury must ha;e so understood 
his remarks, as appears from the a b o ~ e  exceptions. 

V e n i r e  de  novo.  

CLARI~SOK, J., dissenting: I t  is with regret that 1 cannot agree with 
the majority opinion in this case. 

The statute under which the defendant mas indicted, C. S., 4209, 
is as follows : 

"Obtaining carnal knowledge of virtuous girls betveen 12 and 14 
years old. I f  any person shall unlawfully carnally knnv or abuse any 
female child over twelve and under fourteen years old, who has never 
before had sexual intercourse with any person, he shall be guilty of a 
felony and shall be fined or imprisoned in  the State's Prison, in the 
discretion of the court.'' 

The Legislature of North Carolina, chapter 140, Session 1923, 
amended the above act to read as follows: 

"If any male person shall carnally know or abuse any female child 
owr  twelve and under sixteen years of age, who has neyer before had 
sexual intercourse with any person, he shall be guilty of a felony and 
shall be fined or imprisoned in the discmtion of the court; and any 
female person who shall carnally know any male child under the age 
of sixteen years shall be guilty of a misdemeanor and shall be fined or 
imprisoned in the discretion of the court: Prov ided ,  that if the of- 
fenders shall be married or shall thereafter marry, such marriage shall 
be a bar to further prosecution.'' 

This act was passed 3 March, 1923, and went into effect 1 July, 
1923. The good women of the State used their influence with the 
1923 Legislature of North Carolina to extend the ',age of consent" 
from fourteen to sixteen. 

The Legislature of the State in these acts used the words female chi ld .  
The purpose of these acts was to protect the girl child& of the State, 
in their purity and innocency, from the unbridled pasision and lust of 
evil, amorous men-human spiders-who would ensnare purity and 
innocency, and when caught in the net they would become helpless 
victims. To protect the female girlhood from them that lay in wait 
and lurk privily to destroy virtue. The motive of the law-makers was 
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for puri ty and virtue anlong the gir l  children of the State. Uncon- 
scious in their innocent childhood as a bird caught and trapped in the 
snare and kno~veth not that  i t  is  for  her destruction. 

H a s  the defendant violated this laudable statute? Was he tried 
fairly and convicted, as he was, by a jury of twelve men, and in  ac- 
cordance with the rules of law of this S ta te?  I think he  was. Let us 
examine the facts in this case upon which the defendant mas convicted. 
The  defeiidant, Robert J. Har t ,  and one 11. S. Hicks were indicted 
jointly. Hicks is a fugitive from justice, and only H a r t  was on trial. 
The child, Deloris Mangum, testified that  she mas 13 years old and 
living with her father and mother in Oxford. She knew both H a r t  
and Hicks, the former about a year and the latter about six months. 
She had newr  been introduced to Hicks, but had talked to him on the 
streets. H a r t  was a clerk in  a drug store in  Osford and Hicks was 
working in a highway coristruction office. Keither had ever visited 
her a t  her father's home. On the night of 6 February H a r t  came to 
the front door of her home about six o'clock. Deloris Mangum testi- 
fied: "I went to the  front door and he  asked me if I did not want to 
go to the drug store and get a drink. I told him i t  mas too late and 
that  I' was not dressed. H e  said that  was all right, and I went to the 
kitchen and asked mother, and she asked who Robert H a r t  was, and 
I told her he  was d l l i e  Hart 's  brother. She  went to the door and I 
heard Robert H a r t  tell her we would not be gone long. She  said it 
v a s  rnighty late, but consented for me to go. I went with Robert to  
the car. I t  was a Ford coup6 arid had one seat. I t  was Hicks' car 
and he  was driving. W e  turned and went u p  Pennsylvania Avenue 
to College Street corner and then turned to the  left u p  College Street. 
I f  going to the drug store we should have turned to the right a t  the 
corner. I did not say anything when we turned to the left a t  the 
corner. I did not say anything when we turned u p  College Street in- 
stead of going to the drug store. W e  went u p  College Street and out 
on the asphalt road to  the other side of the hospital, across the railroad 
track about 200 yards. Hicks was driving and stopped the car on the 
side of the road. Robert H a r t  asked Hicks if he  had a rubber. Hicks 
said 'No.' Hicks said he ~ ~ o u l d  get out, H a r t  said no he  would get out. 
H a r t  got out of the car and walked away u p  the road. Hicks asked 
me how long i t  was before my periods. I told him about two weeks, 
he said that  was all right and told me to lie down. I laid down on the 
seat with my  head next to the steering wheel. H e  kissed me. I un- 
fastened my  bloomers and he  took one leg of them down. H e  then had 
sexual intercourse with me. I did not resist. Hicks got u p  and said 
nothing. H a r t  was standing a t  the door of the car. Hicks got out of 
the car and H a r t  got in. H e  said he  was going to do what Hicks did. 
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I told him he was not. H e  blew the horn and Hicks got in and turned - 
the car around and we came back to town. I was in the car alone with 
Hicks about seven minutes. On the way back we stopped to get the 
ice off of the windshield. There was snow and sleet on the ground. 
Hart  told me to tell my mother the reason we were late they had a rush 
at  the drug store. I do not know where my father was. Hart  got out 
of the car and went to the door with me. My father came up and told 
him never to come there again and take me off. I wsnt in the house 
and my mother asked me where I had been, and I told her they had 
insulted me and they treated me just like married folkti. I did not tell 
my father. My mother told him. Dr. Watkins came r~fter supper and 
examined me. I told him what had been done. I had never had sexual 
intercourse with any one before that time.'' She stated that she would 
be 14 years old next September. On cross-examination she said that 
she did not know which-one asked about the rubber, tmd she told her 
father that Har t  had treated her like a gentleman. 

Mrs. &fary Ella Mangum, the mother, and Elvis Margum, the father, 
of Deloris Mangum, corroborated her  in all material matters. Her 
mother testified that the morning of the preliminary examination "she 
was very nervous. She was a nervous wreck." 

Her father, Elvis B. Mangum, testified that when he got home in the 
evening his wife was nervous and worried and told him that Deloris 
had gage to the drug store with Robert Hart,  and he ilnmediately went 
in search of her. 

Dr. G. S. Watkins, a physician who examined her, corroborated her 
and said: "I give it as &inion that she had never had sexual inter- 
course with any person before this time," and further,, at the prelimi- 
nary examination, "she was very nervous." 

On the preliminary examination Deloris Mangum said: "He told me 
to lie down, and laid me down. I did not attempt to resist. I did not 
say anything. I knew it was no use. H e  laid me down on the seat. 
After he laid me down he kissed me. I did not say anything. He  got 
on me; he had intercourse with me. H e  did not say anything. When 
I saw Robert Har t  he was standing at  the car door. When Hicks got 
up he got out, and Robert got in." I n  the Superior Court examination 
she said, "He said he was going to do what Hicks did. I told him he 
was not." 

There was testimony that the character of Deloris Mangum and that 
of her father and mother were good. 

This was in substance the State's testimony. 
Robert J. Hart,  the defendant, was examined in his own behalf, and 

his testimony corroborated that of Deloris Mangum i:n many particu- 
lars. H e  was 17 years old, and testified, in par t :  ('I did not know that 
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any such thing was going to be attempted. I left the store and got in 
the car with Hicks. I thought that he just wanted to meet the girl 
and that we would bring her to the store and get a drink." 

I n  the defendant's evidence are the ear-marks of the web that they 
were weaving for this young girl, and the conspiracy can be traced 
in defendant's evidence. After trapping her, they destroy her charac- 
ter and thus obtain an acquittal. Cullom Hester testified that he saw 
Deloris Mangum and Alvin Eakes on 16 January, 1923, in a Ford 
roadster near a path that comes into the Salem road, and Charles Hester 
said that he was with his son and that his son said the boy and girl 
were Deloris Mangunl and the Rakes boy. Ralph Turner testified 
that he was a student at Oxford High School, and that he saw Deloris 
Nangum get in a car in front of the High School building on the after- 
noon of 16  January and go out towards the Salem road. To like effect 
was the testimony of Bailey Currin. On cross-examination he said 
that Robert Hart  came to him and said, "I am in trouble with a girl 
and she has squealed on me, and you have got to help me out." This 
is a plain admission by Hart,  testified to by his own witness. The 
statute does not allow "consent" by a virtuous child. 

The young men at the school, from this incident, commenced talking 
about Deloris Mangum. Alvin Eakes, in rebuttal of anything wrong, 
said that about 3 o'clock in the evening of 16 January, 1923, he did 
not have much to do and he got in his Ford roadster and went to the 
Oxford High School building and stopped his car in front of the 
building. Deloris Mangum got in the car and he told her he would 
take her home, and he drove her around Oxford, but was never on the 
Salem road. This was in the afternoon, about 3 o'clock-day-time. 
Deloris Mangum corroborated Eakes and denied she had ever met 
Charles or Cullom Hester on the afternoon of 16 January on the Salem 
road, and stated that she had known Eakes ever since she could remem- 
ber. The incident of young Eakes and Deloris going to ride in the 
afternoon commenced to be whispered around. These young people 
(she a high-school girl) took a ride in broad daylight, with a playmate 
she had known all her life. The whispers started from evil minds. 

What does the defendant Har t  say on that fatal night for Deloris 
Mangum, 6 February, 19232: "Late in the afternoon of 6 February I 
left the store to get my supper. I went to my uncle's, and when I 
came back up town I saw H. S. Hicks and a boy named Edward Gill 
at  the foot of the steps leading up to General Royster's office. They 
were talking, and I came up, and Gill told Hicks that he knew a girl 
who was crazy to meet him. I said, 'I bet I know who it is.' Gill said 
to me that I was thinking about that Mangum girl. I told him that I 
was not thinking of her especially. I went in Pittman's drug store, 

38-186 
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which was next door to where we were standing. Hicks came in and 
sat down at a table with me. H e  asked me to go with him down to her 
home. I told him that it was too late, and that I had to go back to 
work in a few minutes. I t  mas nearly six, and I was supposed to be 
back at  my work about six. H e  said that he would not be away but a 
few minutes and that we would bring the girl to the drug store. H e  
said that his car was out there on the street. H e  said, 'Come and let's 
go,' and that I could go straight back to work. I got in the car with 
him and went. When we got to Mr. Mangum's I weilt in ;  a little boy 
met me at the door. I asked for Deloris Mangum, and she came to the 
door. I asked her if she did not want to go to the drug store and get a 
drink. She said that she did, but that she was not dressed. I told her 
that was all right, and to ask her mother. She went to ask her mother, 
and Mrs. Mangum came to the door. I spoke to her, and she said that 
she needed her daughter to help about the supper, but that she could go. 
We went and got in the car;  it was a Ford coupit, and Deloris Mangum 
sat between us." 

On cross-examination he testified: "Knew the hospital was not far 
from where the car stopped. I did not try to give any alarm after I 
got out of the car. There was snow on the ground. I got out and 
started back to town, and then I thought that I ought to go back, 
because I had invited the girl to go with us in the car. I went back to 
the car. I did not try to have intercourse with the girl. I had never 
made any plan with Hicks to get the girl out. I had talked with the 
girl before in the drug store, but had not had any coii1,ersation with her 
that day. W h e n  the car stopped near the hospifal and Hicks asked me 
about the rubber, I kneu what he was going to do. When  I gof out of 
the automobile I knew zclzat was going to happen. I said to Hicks, 
'1'11 get out if you are going to do anything like that.' I did not make 
any outcry or gire any alarm. I did ask Deloris for an engagement 
the following night. I asked her how about coming t11 see her, and she 
said she didn't know." 

This much of the crime, as charged, on all the evidence, is undis- 
puted : 

1. That the child was under fourteen years old. 
2. That she had never before had sexual intercoursc. with any person. 

(Her  own testimony and that of Dr.  Watkins, her physician.) 
H. S. Hicks, who actually conlniitted the crime, nas fled from the 

State. 
The only question of fact disputed is: Was Robert J. Hart  an 

aider and abettor? The jury of twelve men has so found. Does the 
evidence justify this finding? Has the able and conscientious judge, 
W. 31. Bond, who presided at  the trial, committed any error in law? 
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The foul suspicion had been whispered in the ears of the lustful 
young men at the high school and those loafing about the drug store. 
Gill and Hart  and Hicks talking about the Nailgum girl on the street, 
at  the steps of General Royster's office. They go to Pittman's drug 
store. Hicks and Har t  sit down together in the drug store. They com- 
menced talking about Deloris Mangum. The two agree to go down in 
Hicks' car and bring the girl to the drug store. The two went together, 
in Hicks' car. Hart  goes in, and Hicks waits out in his car. Hart  
obtains Deloris Mangum's mother's consent, under a promise and trust 
that he would take her, the little high-schoolgirl, to the drug store, and 
bring her back. H e  took her that winter night from the mother and 
the home of her father, and as she stepped from her home to the snow 
on the ground she was as clean and pure and white as snow, from the 
evidence, and when he brought her back she was as a lily dipped in 
soot. Shall he be turned loose? A judge and a jury of twelve men iu 
his own county say not. H e  says, "When the car stopped at the hospital 
and Hicks asked me about the rubber, I knew then what he was going 
to do.)' They-Hicks and Hart-both knew all about the implement 
of the seducer and debaucher. Hart  and Hicks took her away that cold 
minter night-these two conspirators-beyond the hospital, across the 
railroad some two hundred yards-away from the lights of the city into 
the darkness and night, to accomplish the deed. When the wrong mas 
done, Deloris testified: "Hicks got up and did not say anything. 
Robert Hart  was then standing at the door of the car. Hicks got out 
of the car. Hart  got in the car. H e  said he was going to do what 
Hicks did. I told him he was not." 

Hart,  himself, who took this child to her ruin, said Deloris Mangum 
asked ~vha t  she should tell her mother, and said to him, "Tell me some- 
thing to tell her," and he told her she could tell her mother that "we 
had had a rush at  the drug store and I had to work, if she wanted to." 

The cry of this child. I n  her agony she thought of her mother. She 
was entrusted by her mother to Hart.  What shall I tell her who suf- 
fered and bore me? Hart  told her to tell her an untruth. H e  got her 
from the home under a false pretense, that he was going to take her to 
the drug store, and he returns her to tell an untruth. But she told her 
mother the truth. "I told my mother they had insulted me-they 
treated me just like married folks." 

When the blood of ,4bel yas  spilled, Cain, who did the deed, was 
asked that momentous question, "Where is Abel, thy brother?" and 
he said, "I know not; am I my brother's keeper?" Cain told an un- 
truth. Hart,  who aided and abetted, as found by the jury, told the child 
to tell an untruth to cover up his own wrongdoing. 
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I have given the material facts as I conceive them. to be, presented 
on the record. Now, as a matter of law, has the courl; below erred and 
not given the defendant a fair  t r ia l?  I n  accordance with the law of 
the land he is entitled to this. This is a land of law and orderly govern- 
ment. No man or set of men are above the law. The hope of civiliza- 
tion is obedience to law. 

There is no difference between the majority opinion and myself that 
the defendant's demurrer to the evidence, or, as defendant puts it, "at 
the conclusion of all the testimony the defendant again renewed his 
motion for judgment as of nonsuit," that this motion was properly 
overruled, and there was sufficient evidence to go to the jury-that Hart  
was an aider and abettor. 

The only debate is, during the progress of the trial did the court 
below commit error or prejudicial or reversible error? 

The law of what constitutes "aider and abettor'' in the majority 
opinion is law so far as it goes, and the law as therein stated is suffi- 
cient on a new trial for the jury to pass on the facts, but our authori- 
ties go further. 

I n  S.  v. Cloninger, 149 N.  C., 572, the Court says: "John Cloninger 
and Charles Costner were aiders and abettors. There is abundant evi- 
dence to sustain a conviction, where the bystander its a friend of the 
perpetrator and knows that his presence will be regarded by the per- 
petrator as an encouragement and protection." 8. v. Jarrell, 141 X. C., 
725. 

"A servant who stands passive and knowing that his employer is 
being robbed, permits it, is guilty as principal." Irt re Sherman, 6 
City Hall  Record (N.  Y.), 2. 

Hart  was intrusted with the care of Deloris Mangum and he stood 
by and saw her robbed of her virtue. 

I n  the Jarrell case, supra, quoted in the majority o~ in ion ,  Brown, J., 
says: "There is much in the conduct of Jarrell, acccrding to the evi- 
dence, which indicates a design to encourage and aid H.cks in an assault. 
'When a bystander is a friend of the perpetrator an13 knows that his 
presence will be regarded as encouragement and protection, presence 
alone may be regarded as encouraging.' Wharton, supra, sec. 211a, 
who cites many cases in support of the text. Jarrell was in a situation 
to be able readily to go to Hicks' assistance if necessary. The h o w l -  
edge of this was calculated to gire additional confidence to Hicks. I n  
contemplation of law this is aiding and abetting. Ib., see. 211a; 
Thompson v. Corn., 1 Metc. (Ky.), 13;  ,Y. v. Dougltcss, 38 La. Ann., 
523; 15 Cox Cr. Cases, 51, 52." 

I n  the majority opinion the following are treated as defendant's main 
exception and assignments of error: 
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I will take up seriatim the position of the majority opinion under 
the "main exceptions.'' 

I give the entire record of what took place, and not a part, as ex- 
cepted to. 

(1) "At the close of all the evidence defendant moved for judgment 
of nonsuit, which was denied. The solicitor, as the court was about 
to take a recess for the night, in  open court, and in the presence of the 
jury, addressed the court and prayed the defendant into custody. The 
defendant was under a bond of $1,000, which had been ordered given 
the previous week of the court, and under order of the court the bond 
was conditioned upon the appearance of the defendant each day during 
the term and to abide the orders of the court. I n  the presence of the 
jury the presiding judge ordered the defendant into the custody of the 
sheriff. No question was raised by the solicitor as to the sufficiency of 
the sureties on the bond. The court stated in the hearing of the jury 
that putting the defendant in custody did riot mean at all that the 
court thought he was guilty. To both the prayer of the solicitor and 
the order of the court in the presence of the jury the defendant ex- 
cepted." The statute was against the court giving "an opinion whether 
a fact is fully or sufficiently proven." Ordering the defendant into 
custody mas no opinion in regard to a fact fully or sufficiently proven. 

The other defendant, Hicks, had fled the court. The court below 
has a sound discretion to make the order. The court said, in the pres- 
ence and hearing of the jury, that "the putting the defendant in custody 
did not mean at all that the court thought he was guilty." 

There is no doubt about the law that in the court's "sound discre- 
tion" it had the right to order the defendant into custody. "While the 
necessity for exercising this discretion in any given case is not to be 
determined by the mere inclination of the judge, but by a sound and 
enlightened judgment, in an effort to attain the end of all law, namely, 
the doing of even and exact justice, we mill yet not supervise it except, 
perhaps, in extreme circumstances, not at all likely to arise; and it is 
therefore practically unlimited." Jarreft v. Trunk Co., 142 N. C., 
469; ;Ilay v. Sfenzies, ante, 114; S. c. Hopper, ante, 405. 

The complaint is that it was made in the presence of the jury. This 
Court upheld a remark in the presence of the jury, a clear inference 
of the impeachment of a witness, and no explanation was made by the 
court to disabuse the minds of the jury. I n  that case, the Trust Conl- 
pany, 183 h'. C., 41, Stacy, J . ,  says: "There is one exception of a dif- 
ferent nature, however, which calls for further discussion. V e  quote 
from the record: 'During the taking of the testimony, pending argu- 
ment as to the competency of certain questions and answers and ex- 
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planations offered by the witness, the court, in the pre3ence and hearing 
of the jury, asked the question whether the witness was appearing as 
attorney or as a witness, stating that the court was just at this point 
unable to see.' To the foregoing remark of the trial judge the defend- 
ant excepts, which is defendant's fifteenth exception. Some difficulty 
has been experienced in arriving at  a satisfactory conclusion as to what 
disposition should be made of this exception and assignment of error. 
But as i t  does not appear with certainty that the defendants have been 
prejudiced, or disad~~ntageously circumstanced before the jury, by the 
remarks of the judge, we must overrule the motion for a new trial 
based upon this portion of the record. 'Appellant must show error; 
we will not presume it, but he must make it appear plainly, as the 
presumption is against him.' I n  r e  Smith's Will, 163 N. C., 464. See, 
also, Michie Digest, 695, and authorities collected urder title 'Burden 
of Showing Error.' " 

I n  the &ant case, the court told the jury that the putting the de- 
fendant in custody did not mean that the court thought he was guilty. 
I take it that the court told the jury the truth. 

The majority opinion says : 
( 2 )  I n  the course of his Honor's charge to the jury he said: "The 

law used to be if a man had connection with a girl under 10, it was a 
capital felony, and if between the ages of 10 and 12, it was a felony, 
if she had never before had sexual intercourse. The Legislature later 
moved the age of consent up to 14 (and a few days iigoone House of 
the Legislature passed a bill, I believe, moving the age of consent up 
to 16 years)." 

The full text of the court's charge was as follows: 
"It makes no difference whether the girl was willing or not, if she 

was between 12 and 14 years of age, and had never before had sexual 
intercourse with any person. The law says such a girl cannot consent. 
If such girl were under 12 it would be a capital offense. The law 
used to be if a man had connection with a girl under 10, it mas a 
capital felony, and if between the ages of 10 and 12, it was a felony, 
if she had never before had sesual intercourse. The Legislature later 
moved the age of consent up to 14, and a few days ago one House of 
the Legislature passed a bill, I believe, moving the age of consent up 
to 16 years." 

The charge, when considered as a whole, is very different from only 
the part which is excepted to. The Legislature did exactly what the 
judge said. 

The majority opinion says: 
( 3 )  "Again in the charge : 'The defendant introduc3d certain charac- 

ter witnesses, the Rev. Mr. Black, the chief of police, a mall named 
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Floyd, and several others. They all stated his character was good. You 
will remember who the witnesses mere and what they said. I n  answer 
to this character evidence, the State contends that neither of these 
character witnesses said Hart  didn't go out with Hicks to have connec- 
tion with the girl, and did not testify as to what did or did not take 
place." 

I f  the record is examined carefully, this is stated in the "conten- 
tions," not "again in the charge," as stated in the majority opinion. 
The full portion of the charge is: "Robert J. Hart  testified as to meet- 
ing Hicks and Gill; that he went with Hicks to X r .  Mangum's home 
and got Deloris, and that they got in the automobile and went u p  
College Street, and went out beyond the hospital; that Hicks asked 
him 'Where is the rubber?' that he said, 'If you want to do anything 
like that I am going to get out.' That he got out and loitered around; 
that he went back home in the car with them, got out and told Mr. 
Mangunl he was a gentleman; that he thought Hicks wanted him to 
go with him to Mr. Mangum's house to introduce the girl to him; that 
Hicks did not give any other reason for asking him to go. The defend- 
ant introduced certain character witnesses, the Rev. Mr. Black, the 
chief of police, a man named Floyd, and sereral others. They all 
stated his character was good. You will remember who the witnesses 
mere and what they said. I n  answer to this character evidence, the 
State contends that neither of these character witnesses said Hart  didn't 
go out with Hicks to have connection with the girl, and did not testify 
as to what did or did not take place." 

The judge's erroneous statement of a contention of a party must be 
called to his attention at  the time. I t  cannot be taken advantage of 
by an exception to the charge after verdict. S.  v. Tyson, 133 N. C., 
692; S. v. Davis, 134 N .  C., 633; S. c .  Lance, 149 K. C., 5 5 5 ;  8. v. 
Kincaid, 183 N. C., 710; S. v. Baldlilin, 184 N .  C., 789. I n  this case 
it mas not erroneous. 

The majority opinion says : 
(4) ('Still again in the charge: 'Ererp case of this nature, if the 

defendant's guilt be established, which results in an acquittal, tends to 
injure society.' " 

The record on this is as follows: "The defendant contends that he 
nerer attempted to have connection with the girl, and that he did not 
know Hicks' intention; that he has fully explained the matter, has 
shown his character to be good, and that the jury should acquit him. 
I n  reply to that the State contends that if it had not been upon a con- 
certed plan to get her out there and for one or the other to have inter- 
course with her that Hart  could and mould have prevented it. The 
State contends that by getting her out he aided Hicks, and if he had 
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not aided ~ i c k s '  he would have told Mr. Mangum upon his return. 
Among other statements by the judge, he remarked: 'Every case of 
this nature, if the defendant's guilt is proven, which results in  an 
acquittal, tends to injure society.' " 

This was said in  reference to the State's contention (there is  no 
error unless called to the attention of the court. Cases supra).  

(5 )  And again in the charge: "I am not appearing for either side; 
I am not interested in Mr. Hart's acquittal, and I am not especially 
interested in his conviction, but I am interested in seeing that both the 
State and the prisoner have a perfectly fair trial." 

The record on this is as follows: "At this point ccmnsel for the de- 
fendant asked the court, in  stating the contentions of the defendant, to 
call attention to Hart's evidence that when the automobile turned 
down College Street instead of toward the drug store that he, Hart,  
asked them to go to the drug store; with which request the court com- 
plied. The court then stated that both the State and the prisoner were 
entitled to an absolutely fair and impartial trial, and added, I am not 
appearing for either side. I am not interested in Mr. Hart's acquittal, 
and I am not especially interested in his conviction, but I am interested 
in seeing that both the State and the prisoner hare  a perfectly fair  
trial." 

The majority opinion says : 
( 6 )  "The defendant also excepted because in the charge his Honor 

repeatedly called the attention of the jury to the contentions of the 
State, while but slight reference was made to the contentions of the 
defendant." The entire charge shows he gave the contentions of both 
sides. 

The majority opinion says : 
(7) "Finally, the defendant excepted for that his Honor failed to 

instruct the jury as to the law relating to aiding and abetting, but 
simply charged the jury that the defendant Hart  would be guilty if 
he aided or abetted Hicks, without any c>xplanation or instruction as 
to what constituted aiding and abetting." 

Webster defines uider '(one who, or that which, aids"; and defines 
aids "help, support, succor, assistance, relief"; abettor "one who abets, 
an instigator of an offense or an offender"; abet "to instigate or en- 
courage by aid or countenance." The simple words, aiding and abet- 
ting, and what constitutes the explanation, are the words themselves. 
The contentions given by the court showed what was aiding and abet- 
ting, without actually defining so common and well-known words. The 
law was given in the contentions. 

The majority opinion does not single out one particular error made 
in the court's charge. I t  is a broadside attack to the court's conduct 
below i n  the trial of this cause. 
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STATE v. HART. 

Judge Rufin, in S. v. Angel, 29 N. C., 27, said: "His Honor, un- 
doubtedly, did not transcend his powers and duty, under the act of 
1796, in delivering his charge to the jury. The 'facts,' on which the 
act restrains him from expressing an opinion to the jury, are those, 
respecting which the parties take issue or dispute, and on which, as 
having occurred or not occurred, the imputed liability of the defendant 
depends. But the act does not prohibit the judge from drawing atten- 
tion to things that occur in court and speaking of them as having 
actually occurred there." I n  that case the charge was affirmed in what 
was excepted to. "In the course of the charge to the jury, the presid- 
ing judge remarked 'that the witnesses differed in  their accounts of 
the transaction,' and then recapitulated their testimony as to the man- 
ner in which the reencounter took place; and after some instructions 
upon matters of law he remarked further that, 'according to the testi- 
mony of the prisoner's witnesses, the mortal blow was given at or about 
the commencement of the reEncounter.' The judge informed the jury 
that they were the judges of the truth and weight of the testimony of 
the witnesses." 

Chief Justice Smith, in S.  v. Robertson, 86 N .  C., 628, said: "Another 
witness had testified to the disorderly character of the house, and to 
his having come to the solicitor at  the instance of another to report a 
case of retailing liquor without license, against the defendant, and had 
then mentioned the disorderly conduct of the defendant, and was cross- 
examined at great length upon those matters, in order to prove his ill- 
will and prejudice towards the accused, when his Honor remarked that 
the counsel had carried the examination in that direction far  enough, 
and that i t  was the duty of a good citizen to report crime when inquired 
of by the solicitor. The exception is  to the latter part of the remark, 
as violating the act of 1796. We think the expression used was perti- 
nent and proper, and correct in itself. I t  certainly becomes a law- 
abiding citizen to convey, not to withhold, any information he may 
possess, when interrogated by the prosecuting officer of the State, and 
the act is not to his discredit." 

The same Chief Justice said, in S. v. Brown, 100 N. C., 524: "The 
exception to the inquiry of the judge, addressed to counsel of defend- 
ant, if i t  would ,be fair to permit a declaration of an absent person, 
imputing criminality to the prosecutrix, to be given in, and refuse to 
hear his subsequent denial of the truth of the charge, was but an expres- 
sion of a wish and purpose to have a fair trial, the natural impulse 
of an impartial and just judge conducting the trial. I t  is argued here 
as an indication of an opinion upon the merits of the controversy for- 
bidden by the act of 1796, The Code, see. 413. I t  does not appear to 
us susceptible of any such interpretation, and, at most, as but an inti- 
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mation to counsel that such a course, if pursued, would not be sustained 
in the ruling upon the matter." 

I n  S. v. Jacobs, 106 N. C., 695, the following was held: "A remark 
of the judge made before trial begun, that the jailer had informed him 
the prisoner 'would escape if he had the opportunity,' is not an expres- 
sion of opinion upon the facts prohibited by the act 0.f 1796." Clark, 
J., in that case said: "It is difficult to see horn the r e m , ~ r k  of the judge 
violated any provision of this statute. No juror had been selected, the 
remark was not in  the presence of the jury, nor did it contain any 
opinion that 'a fact was fully or sufficiently proven.' No facts had 
been shown in evidence. Indeed, had the jury been impaneled, the 
statute prohibited the judge 'from expressing an opinion only upon 
those "facts" respecting which the parties take issue or dispute, and on 
which, as having occurred or not occurred, the imputed- liability of 
the defendant depends.' " 

I n  S. 2%. Crane, 110 K. C., at  p. 535, it is said: "If juries should be 
deemed incompetent to comprehend, or unable to obey, 30 plain a direc- 
tion as that a paper read in their hearing is 'not to be considered as evi- 
dence, and that it had only been admitted to make the defendant's reply 
to i t  (when read to him) intelligible'-if so low an estimate should be - 
placed upon juries, then the jury system is a failure, xnd should hare 
no place in our jurisprudence. I f  unable to comprehend this, why so 
often contention whether instructions, frequently far  more abstruse, 
should be given to the jury. But such a view is an unjust one; the 
jury is an essential part of the judicial system among every English- 
speaking people, and while not perfect, the experience of ages and the 
observation of the present are that i t  performs fairl;y well its part. 
Certainly no better substitute has ever been found. To underrate the 
intelligence of twelve honest impartial men who t ry  the questions of 
fact submitted to them is a mistake. When aided bv a. iust and intel- " " 
ligent judge, their verdicts are generally correct. Jurors are not ex- 
pected to possess legal training. Their province is not to pass on ques- 
tions of law. But their grasp of the facts is usually just and accurate, 
and probably not a court passes that upon the jury thl:re are not men 
of equal mental capacity with the judge who presides, or the counsel 
who addresses them. Jurors are not in their nonage, and it is not just 
to underrate their intelligence." 

I n  S. v. Baldwin, 178 N. C., 687, upon the following facts, the re- 
marks of the judge was found to be not improper: "where a large 
quantity of spirituous liquor was found in the possession of two per- 
sons, separately indicted under the statute making suck possession evi- 
dence that it was for the unlawful purpose of sale, a remark of the 
judge in sentencing one of them, upon his conviction, that he thought 
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both persons accused had been selling and deliverir~g the liquor at a 
certain town, is not in the contemplation or meaning of Rev., 535, pro- 
hibiting the judge from giring an opinion whether a fact is fully or 
sufficiently proven on the trial of the other defendant." See cases 
cited. See, also, S .  2;. Laxton, 78 N .  C., 564; S .  v. Robertson, 121  IS. C., 
531; 8 .  v. Dewey, 139 X. C., 560;  XcDonald v. Xcdrthur ,  154 N. C., 
11; 8. c. Rogers, 168 K. C., 116;  Long L ) .  Byrd, 169 K. C., 659; 16  
C. J., secs. 2311 et seq. 

The cases cited in the majority opinion are not applicable to the 
court's conduct of this cause. I f  they were applicable, I would take it 
that what the court said was the truth, which would cure any intima- 
tion on the facts, if there was any, and the court was honest when it 
told the jury ('I am not appearing for either side. I am not interested 
in Mr. Hart's acquittal, and I am not especially interested in his con- 
viction, but I am interested in seeing that both the State and the pris- 
oner have a perfectly fair trial." 

I n  commencing the charge to the jury, the able, conscientious judge 
who tried this case (I want to commend i t )  said: 

"Gentlemen of the jury, men are never called upon to perform a 
more sacred duty than that of serving upon juries. I n  this day of 
unrest and criticism of the courts and of government agencies gener- 
ally, it behooves you and me and all who participate in the conduct of 
our courts to conduct ourselves upon such a high plane that no one may 
find room to criticize us or our government. If is absolutely essential 
that every man who is  being tried and every man who is being sued 
shall have an absolutely fair and impartial trial. Any other sort of 
trial is a farce and a fraud. I t  is your duty to hear the evidence and 
the instructions of the court in  this case, or any other case in which 
you may be called upon to serve as a juror, arid then march up like 
men and under your oath render your verdict according to the evidence, 
guided by instructions of the court, regardless of public sentiment or 
your own personal inclinations or wishes. When jurors try cases upon 
such a high plane there is no room left for the anarchist to criticize 
our government and our courts. I am not going to require that you 
be kept together during the progress of this trial because in my long 
experience on the bench I hare obserred that jurors are mindful of the 
oath they have taken, and I have neyer yet had one wilfully commit a 
wrong. They sometimes make mistakes, as I do, but I have never 
known a jury to wilfully violate its oath. Let me repeat: be careful 
that you discuss this case with no one and that you permit no one to 
discuss it in your presence or hearing. I f  any one attempts to discuss 
the case with you, tell him that you are on the jury, and if then he 
insists upon discussing it, you report the fact to me." 
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I11 almost the final words of the charge he told the jury, '(I am inter- 
ested in seeing that both the State and the prisoner have a perfectly 
fair trial." I take it that the twelve jurors of Granville County who 
tried this case were selected according to law. The board of county 
commissioners did what the law said they should do. "The board of 
county commissioners . . . shall cause their clerlrs to lay before 
them the tax returns of the preceding year for their co~inty, from which 
they shall proceed to select the names of all such persons as have paid 
all the taxes assessed against them for the preceding year and are of 
good moral character and of sufficient intelligence." C. S., 2312. That 
they were men of "good moral character and sufficient intelligence." 
That they could understand what a court said, that both the State and 
prisoner should have a perfectly fair trial. The trial should be per- 
fectly fair. Can there be any misunderstanding what that meant? The 
language is clear and explicit, more than a "perfect" fair trial but per- 
fectly. What is Webster's definition of "perfect"? "Without flaw, 
fault, blemish; without error, mature, whole, pure, sound, right, cor- 
rect." 

The last thing the court told the jury was this: "The court stated 
to the jury that they were the sole judges of the facta, that fhe judge 
did not intend by  anything said by him to intimate thlzt the court had 
any  opinion as to whether the prisoner was guilty or n d  guilty, that it 
was for them to say how they found the facts to be from the el 'd '1 ence 
in the case under instructions given as to the burden of proof." 

I t  has been often said by this Court, but I repeat it again: "Verdicts 
and judgments are not to be set aside for harmless error, or for mere 
error and no more. To accomplish this result, it must be made to 
appear not only that the ruling complained of is errlmeous, but also 
that it is material and prejudicial, amounting to a denial of some sub- 
stantial right." I n  re Boss, 182 N.  C., 477; Burris v. Litaker, 181 
X. C., 376; Wilson v. Lumber Co., ante, 56 .  

This is my first written dissent. I feel impelled by the facts as 
appear in the record to do so. I do so with all respect for those who 
disagree with me. 

"To thine own self be true; 
And it must follow, as the night the day, 
Thou can'st not then be false to any man." 

I believe that the courts are made to administer law; no man, or set 
of men, have any right to take the lam in their own hands. 

This commonwealth has seen fit to make a law to restrain the vile- 
ness of men and protect girlhood. This young man has been tried by 
an upright judge and a jury of "good moral charactw and sufficient 
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intelligence," and convicted. He  has been defended by able and bril- 
liant counsel. H e  has been, in my opinion, fairly tried and convicted. 
I can see no prejudicial or reversible error. I commend most heartily 
the conduct of those concerned in this case in the orderly procedure- 
appealing to law. I t  i~ the only safe course. The courts are for the 
redress of wrongs-there is nowhere else in a land of law. 

CLARK, C. J., concurring in the dissenting opinion of Clarkson, J.: 
The facts and the law in this case are so clearly and fully stated in the 
opinion of Judge Clarkson that they need not be repeated. 

On defendant Hart's statement alone, discarding all others, he was 
clearly guilty of aiding and abetting in the kidnapping and ravishing 
of a girl 13 years of age. On his own statement, with the reasonable 
ii~ference to be drawn therefrom, the other defendant, Hicks (who has 
fled the State), came to him and suggested the conspiracy by which 
Hicks was to furnish the automobile and he was to go to call on this 
girl, whom Hicks did not know, at her home and take her to the drug - 

store to get ice cream or soda water. They went about dusk, and the 
defendant Hart. who knew the girl, went into the house and overcame - ,  

her mother's reluctance by promising to bring her back in a few min- 
utes. When the girl went out to the automobile she found Hicks also, 
a man of 23 or 24 years of age. The defendant Har t  himself was 17 
or 18. Instead of &king her t o  the drug store the automobile quickly 
turned off and she was taken off into the night into the woods or a - 
deserted place two miles from town and there, in consequence of a 
remark which Hart  says Hicks made to him, he got out of the car, he 
says, "knowing what Hicks intended to do," and walked off a few steps. 
~k made no attempt to prevent it by persuasion or otherwise, and the 
deed was done. The girl of 13 could not consent even if, in the dark- - 
ness of a sleety night, two miles off in a desolate place, and dominated 
by the two lustful men, she had dared make a hopeless cry for help, 
\\.hirh no one could have heard. Har t  soon returned to the automobile, 
and the girl says that he himself then proposed to ravish her but she 
repulsed him, having found out what it meant and doubtless suffering 
from pain, as the doctor says on examination he found the parts had 
been recently lacerated. 

The doctor also testified that she had never previously had any inter- 
course with a man, and there was uncontradicted testimony that she 
mas a respectable girl of good character and that her family stood well 
in the community. The girl's testimony of the whole brutal deed is 
clear and convincing in all its pathetic details. 

The act of carrying her off was necessarily kidnapping, because it 
was accomplished by the lying statements of Hart  to the girl's mother 
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that  they were going to the drug store and that  he would bring her 
back in a few minutes. Instead of that  she mas take1 off i n  the cold 
and sleet two miles away, where her screams and appeals for help could 
have been heard by no mortal ears except the two men who had brought 
her there, in all the ignorance of her 13  years, to commit this foul 
wrong upon her. 

H a r t  on his return made no statenlent of the crime that  had been 
perpetrated, no denunciation of Hicks' deed; and his conduct from be- 
ginning to end slioms not oniy a previous conspiracy but the acqui- 
escence in  it,  both a t  the time and afterwards, until, upon the statement 
of the gir l  which, on her return home, she immediately made to her 
mother, legal proceedings were pronllstly talren out. Hicks a t  once fled 
tlie State. 

I11 the long annals of this Court there is no case tEat is more atro- 
cious in all its features. Two men conspire to take a1 innocent girl- 
for such the uncontradicted evidence shows she mas--13 years of age 
from her home upon the lying representations of this defendant, to be 
ravished, C. S., 4209, by the older man and attempted by the younger, 
for a girl of that  age could not give consent. I t  was really a case of 
rape, which i11 this State is properly a hanging offenst$. 

As Xr.' J u s t i c e  C l a ~ L s o n  justly says, there is not E single error of 
law on the par t  of the  judge pointed out or even a l l eg~~d  in the trial- 
neither i n  the omission nor admission of evidence nor in the charge. 
The  appeal has been treated by defendant's counsel rather as an  im- 
peachment tr ial  of the judge to divert attention from the two criminals 
charged by a grand jury, oue of whom has confessed his guilt by flight 
and the other has been coiir-icted by a jury. Even if there had been 
any errors alleged or ~1101~11 they would have been harmless, because, 
on tlie defendant's own testimony, lie mas guilty to tht. deepest degree. 
H c  admits the previous agreement between himself and Hicks, the 
older m a n ;  lie made no protest to the car going to  this  remote place 
instead of to the drug store, as he had promised the mother; he says 
that when lie got out of tlie car hc "knew what H cks intended to 
do and made no opposition," and he made .no subsequent admission 
until forced into court himself. He was an aider and abettor both 
before and after tlie fact, upon his own testimony. 

The matter most strenuously charged as error of the judge, to give 
color to tlie claim that  the defendant might ha re  been acquitted, was 
that a t  the close of tlie evidence tlie solicitor moved that  the defendant, 
wlio was under bond, should be taken into custody, and the motion mas 
granted. That  was a matter which rested solely in the discretion of 
the tr ial  judge. H e  was a lawyer of distiuctiou, a man  of judgment 
and ability, who liad been placed in that  position by the votes of the 
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people, arid it was not necessary that  his a c t i o ~  should be submitted 
to a ro te  of the bystanders or the approval of the defendant's counsel. 
-It the eud of the testimony, as the court was about to adjourn for the 
~i ight ,  it  being apparent that  a conclusire case of guilt as to the defend- 
ant had beeu shown, and i t  being also known that  his partner in guilt, 
Hicks, had fled the State, there mas such ground for doubt that  the 
defendant that  night might follow the  same course by passing orer the 
State border, less than a half-hour's distance in an  automobile, the 
judge of his 01~11 motion should h a r e  placed him in custody. Nost 
certainly, when the solicitor moved for his being taken into custody, if 
the judge had refused and the defendant had escaped that  night, the 
judge would have been the subject of just censure by all good citizens. 

There are t ~ v o  or three allegations that  the judge expressed an  opinion 
upon the facts, but an examination of the record will show that  he  was 
stating the contentions of the State, as  he also stated the contentions 
of the defendant, fairly arid fully, and the same is sufficient answer to 
the charge that  the  judge stated the contentions of the State more fully 
than those of the defendant. The  charge as set out by Judge Clarkson 
in his opinion is fa i r  arid full and a n  admirable and impartial state- 
ment of the law. 

I t  is also charged as error on the part  of the judge, which ought to 
set aside the  verdict, notwithstanding the facts admitted by the defend- 
ant upon the trial, that  the judge stated, i n  reciting the progress of 
the law, which originally did not make this offense a felony a t  common 
law, if the female child was beyond 12 years, that  our statute had 
raised to 14, the age at which a seducer could ravish her with impunity, 
mid that  the Legislature then sitting had passed a bill i n  one House 
raising the age of consent to 16. I n  fact, the Legislature a t  that  very 
time, a t  the instance of the  women of the State, had passed such bill 
in one House, which has become chapter 140, Laws 1923, ratified 3 
March, and the judge stated the law correctly, and it could have had 
no influence on the jury in this case, who understood the fact that  the 
girl who had been thus kidnapped and rarished, C. S., 4209, was under 
14 as charged in  the bill. 

-111 appeal also has been made that  if this defendant undergoes the 
punishment which the law denounces for this nefarious crime, and for 
nhich  the judge has not imposed the full penalty of the law, it would 
be to ruin h im;  but td acquit a man guilty of a crinie against a 13- 
year-old girl, of which he  is guilty on his own testimony, is injurious 
to society and to the State, and the jury were riot impropcrly told by 
the judge that they should do their duty with impartiality. Even 
then, when he put  the defendant in custody upon motion of the solici- 
tor, the judge was careful to tell the jury, though i t  was not required 
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of him to do so, that this act was no exprtwion of opinion on his part 
as to the guilt or innocence of the prisoner. A Granville County jury 
of 12 honest, intelligent men upon this testimony could not possibly 
hare acquitted the defendant upon his own showing, and it is a serious 
reflection upon the intelligence of jurors to allege that such act of the 
judge biased their verdict. The remarks of the judge were not error. 
It was the defendant who had committed a crime for which he stood 
charged by the grand jury and of which the unanimoils verdict of the 
jury has convicted him. 

The Brnerican Bar Association, headed by Chie f  J u s t i c e  T a f t ,  has 
recently addressed to the American people a statement that there was a 
"growing want of respect, not to say a growing hostility, to the courts," 
aud among a free and intelligent people, such as those in North Caro- 
lina and in this Union, this cannot occur. when the (courts are doing 
thcir full duty. I f  it is not a punishable offense for these two men, 
one 24 and the other 1 7  or 18 years of age, to conspire to kidnap the 
respectable 13-year-old daughter of a respectable citizen and one ravish 
her and the other aid and abet in the act, even if he did not attempt 
to also perpetrate it (as the girl testifies that he did), what citizen of 
Korth Carolina, what mother or brother (Ian feel sure that the honor 
of his little child will be protected by the courts? 

Such men as these two defendants should be made to know that the 
law is prompt and certain in infliction of punishment when guilt is 
clear as here. Criminals should be made to feel that justice can grasp 
with a hand of iron and wring with an arm of steel. When this is 
done, secret societies to enforce the law will disappear and the courts 
will not, as Chie f  J u s t i c e  T a f t  says, be the subject of increasing dis- 
respect and of growing hostility. As Lord  Chance l lo r  Erslcine said on 
a memorable occasion in English history, "Uorality comes in the cold 

' abstract from the pulpit, but men smart practically under its lessons 
when we lawyers are the teachers.'? 

On his own showing the defendant was guilty of m e  of the most 
dastardly crimes that appears on the records of this Court. Upon the 
~ w d i c t  of 12 good and true men, against whom the defendant made no 
objection, he was found guilty. On a trial, in which there appears not 
a single legal exception to the evidence or to the charge of the court, 
he has been found guilty. The judge did nothing but his duty. He  
cliarged the evidence and the lam fairly and impartially, and there is 
no ground on which this defendant sliould be excused from the penalty 
of the law which he has brought down upon his own head. 
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MERCHANTS AXD FARMERS BANK v. CLIFTON PEARSON, 
W. S. WHITING, ET ALS. 

(Filed 12 December, 1923.) 

Corporations-Deeds-Mortgag-Chattel Mortgages-Probate-Stat- 
utes--Common Law-Signature of Officer. 

While i t  is the better course to follow the suggested methods of C. S., 
see. 3326, in the execution of a corporate chattel mortgage, there being no 
general law or charter provision to the contrary, i t  is not necessary to its 
validity that the witness to the probate certifies in its probate that  he 
saw the presiding member sign it, when otherwise i t  complies with the 
requirements of the general law. 

Sam-Lands- In te res tcha t te l  Rlortgages. 
The execution of a derd or contract by a corporation concerning lands, 

or a n  interest thereill, is required by our statute of frauds to be signed, 
as  nel l  as  in writing, but this does not estend to the execution of a cor- 
porate chattel mortgage, and i t  is suficient as  to the latter, in the absence 
of charter provisions to the contrary, that the subscribing witness testify 
in the probate that he knows the common seal of the corporation, that he 
saw the presiding member attach i t  thereto, and that he became a sub- 
scribing witness in his presence, the same being in accordance with the 
general law relating to instruments of this character. 

Same - Registration - Liens - Judgments  - Execution - Sales - 
Purchaser. 

Where a corporation has executed its chattel mortgage in accordance 
with the general law, and i t  has been regularly admitted to probate, and 
accordingly registered in the proper county, the lien thereof is superior to 
that  of Ievy under a later judgment, and the purchaser a t  the execution 
sale acquires the personalty subject to the prior registered mortgage. 

JIo~%gige-After-Xcquii-ed Property-OorporationscLumber. 
A mortgage will be held to extend to and include after-acquired p r o p  

rrty when it  so states in express terms, or i t  clearly appears from the 
language used, that such was its manifest intention; and where a corpo- 
ration has mortgaged lumber on certain of its yards, and shall keep 
thereon a certain quantity during the life of the mortgage, with the 
mutual agreement that  the mortgagor replace it  when sold to its cus- 
tomers, the successive replacements of the lumber fall within the terms 
of the mortgage and are subject to its lien, in the absence of allegation 
and proof of fraud. 

PleadinpAd~niss ions-Deeds  and Conveyances-MorQage+E~ccu- 
tion of Instruinent. 

Where the plaintiff clai~ns certain lumber under a coryorate chattel 
mortgage, the question of its due execution is not presented, where the 
answer admits it  was properly executctl. 

APPEAL by defendant, Clifton I'carson, f r o m  Ray, J . ,  at ,\pril l 'rrrn, 
1923, of AVERT. 

Civil action. T h e  action is  one of claim a i d  delivery f o r  th i r ty  o r  
fo r ty  thousand feet of lumber s i tuate  on the  yard  at  hf i~nicapolis ,  N. C., 

39-186 
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same being at  the time in the possession of defendant, Clifton Pearson, 
asserting ownership thereto, and was seized and delivered to plaintiff 
bank under ancillary process in the cause. There was evidence on the 
part of plaintiff tending to show that the Slizabethton Flooring Com- 
pany, a corporation, in  1918 became indebted to plain1,iff in the sum 
of $6,000 for borrowed money, executed three promissory notes, two 
for $2,500 each and one for $1,000, due, respectively, 29 April, 1918, 
and 7 July, 1915, and the thousand-dollar note due 29 May, 1918, 
defendant J. S. Whiting being endorser, and to secure payment exe- 
cuted to plaintiff a mortgage of date 7 March, 1918, on certain lumber 
belonging to the company, and that the lumber seized in the present 
action was embraced in the terms and conditions of said mortgage. 
That one thousand dollars had been paid on said indebtedness, leaving 
a balance due of $5,000 and interest. 

There was also evidence to the effect that defendant Pearson bought 
and took possession of the lumber in controversy pursuant to execution 
and levy under two judgments against the flooring company, the sale 
taking place in July, 1920, or 1921, and while said mortgage was ex- 
istent, with the debt thereby secured being unpaid to the amount as 
stated. That the mortgage in question, purporting to be by the Eliza- 
bethton Flooring Company, of Elizabethton, Tenn., party of the 
first part, and plaintiff bank as party of the second part, conveyed to 
such party of the second part as security of said indebtedness "500,000 
feet of lumber owned by the mortgagor, and being the lumber of said 
party mas stacked three-quarters of a milc from Spear on the Toe 
River in Avery County, on the land known as the W. 11. Ollis land, 
and being all the lumber on that mill yard; also, all the lumber at the 
railroad yard in Minneapolis, N. C., and also all the lumber at the 
mill and at  the railroad owned by the party of the first part." The 
instrument contained further stipulation as follows : "The said party 
of the first part agrees to keep not less than 500,000 feet of lumber at 
said points above described during the life of the mortgage; and further, 
that as said notes are paid off and taken up the party of the second 
part (plaintiff) shall release so much of said lumber as shall equal in 
value the amount of the indebtedness so paid off." The mortgage then 
concludes and purports to be executed as follows: 

"In testimony whereof, the said party of the first part has hereunto 
placed the signature of the corporation by C. K. Haywootl, its presiding 
member, and affixed its corporate seal, this the day and year first above 
written. 

ELIZABETHTON FLOORIKG CONPAXY (Seal.) 
By C. K. HAYWOOD, Presiding Member. 

L. M. LACY, 
WILL H. DONNELL, 

Directors." Attest : R. S. FIFE. 
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And the probate and adjudication thereon, also the certificate of 
registry, being as follows : 

STATE OF TEX~YESSEE-CARTER COUKTP. 
This, 18 March, 1918, personally came before me, J. Frank Siler, a 

notary public of Carter County, State of Tennessee, R. S. Fife, who, 
being by me duly sworn, says that he knows the common seal of the 
Elizabethton Flooring Company, and is also acquainted with C. K. 
IIaywood, presiding member of said corporation, and also with J. I f .  
Lacey and Will H. Donnell, two other members of said corporation, 
and that he, the said R. S. Fife, saw the said C. K. Haymood, pesiding 
member of said corporation, affix said seal to the foregoing instrument, 
and that he, the said R. S. Fife, became a subscribing witness to said 
instrument in their presence. 

Witness my hand and notarial seal, this 18 March, 1918. 
J. FRANK SILER, 

(L.  S . )  ATotary Puhli~. 

STATE OF NORTH CAROLINA-AVERY COUNTY. 
The foregoing certificate of J. Frank Siler, notary public of Carter 

County, with his official seal attached of Carter County, Tennessee, is 
adjudged to be correct. 

Let the instrument and the certificate be registered. 
Witness my hand and official seal, this 29 March, 1918. 

J. L. BANNER, 
Clerk Superior Court. 

Filcd for registration on this 29 March, 1918, and registered. 
J. F. PUCKETT, 

Register of Deeds: 

,Znd same is on the registry as certified. 
I t  further appeared that all the lumber on hand and placed on the 

yards specified in 1918, tlie date of the mortgage, had been sold and 
other lumber placed on these yards instead thereof. That the lumber 
had nerer at  any time exceeded tlie 500,000 feet, usually much below 
that, and the lumber seized being, as stated, thirty to forty thousand 
on tlie railroad yard at  Minneapolis, etc., and which, as stated, had 
been levied and sold to defendant Pearson as the property of the Eliza- 
hethton Flooring Company. 

On issues submitted, verdict was rendered that there was due on the 
notes the sum of $5,000 and interest, and that plaintiff was the owner 
of the lumber taken in the claim and delivery papers in  the cause. 
Judgment on the rerdict for plaintiff, and defendant Clifton Pearson 
appealed, assigning errors. 
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Chas. E. Green, G. F. Washburn, and Watson, H~dgins ,  Watson 
B Pants for plaintiff. 

J .  W .  Ragland, W .  C.  Newland, S.  J. Ervin, and S. J .  Ervin, Jr., for 
defendants. 

HOKE, J. I t  is chiefly urged for error by appellant that his motion 
for nonsuit should have been allowed: 

1. Because the mortgage under which plaintiff claims the property 
was not properly executed. 

2.  hat there was no sufficient probate justifying its registration in 
that the subscribing witness does not testify to the signing by the 
officials. 

3. That all the evidence shows that the lumber on hand and in the 
yards specified at the time the mortgage was executed has been dis- 
posed of, and the mortgage therefore did ;lot extend to the lumber seized 
under process in the present cause. 

As to the first objection, it is admitted in the answer that the mort- 
gage was properly executed, and the question is not therefore presented. 
On the second objection, it appears that the instrument purporting to 
be signed for the corporation by C. K. Haywood, the presiding member, 
and two of the other directors, has the corporate seal ati~ached, and the 
proof of the subscribing witness is to the effect "That he knows the 
common seal of the Elizabethton Flooring Company, and is acquainted 
with C. K. Haywood, presiding member of the corporation, and with 
L. M. Lacey and Will H. Donnell, the two other memkers of the cor- 
poration, and that said witness saw the said C. K. Haywood, pyesiding 
member, affix said seal to the foregoing instrument, and the said R. S. 
Fife became a subscribing witness in their presence." 

Thereupoil the instrument was registered on proper adjudication of 
J. L. Banner, clerk of Superior Court of the county, and in  our opinion 
this was a sufficient probate to uphold the registration of the mortgage, 
without further proof as to signing by the officers. Our statute on this 
subject provides for a form of probate where a deed or contract of a 
corporation, requiring registration, has been signed by the president or 
presiding member and two others of the corporation, etc., and where 
signed by the president or subscribing member, and witnessed by the 
secretary or assistant, etc. C. S., sec. 3326. And it has been held that 
these suggested methods of executing corporate instruments shall not be 
considered as exclusive, but other methods of conveyance adequate and 
duly recognized by the law will be upheld. Bason v. ]lining Co., 90 
S. C., 417. And in establishing these forms of probate, the statute 
itself expressly provides that "These forms of probate set out in the 
statute shall not exclude 0 t h  fonns deemed sufficient ill law." 
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While it is i ~ o w  the usual and better method of executing a corporate 
deed or mortgage that it should be properly signed as well as sealed, 
and under our statute of frauds requiring deeds and contracts concern- 
ing land to be in  writing and signed, both of these acts may be con- 
sidered as necessary in instruments concerning land, etc. 

I n  the absence of any contrary provision in  the general law, or char- 
ter, the affixing of the corporate seal by proper authority was fully 
recognized at common law as a proper and adequate method of executing 
corporate instruments. And when a subscribing witness, as in  this 
instance, testifies under oath that he knows the common seal of the 
corporation and that he saw the presiding member attach the corporate 
seal to the mortgage, and that affiant became a subscribing witness in 
his presence, ctc., this is a sufficient proof of the due execution of the 
instrument, the same concerning only personal property and having 
been properly so adjudged. President and Bridge Co. v. R. R., 7 Lan- 
sing, 240; Lovett v. Steam Sawmill, 8 Paige ( N .  Y.), 54 and 57; Isham 
v. Bennington Co., 19 Vt., 230-243; 3d Cook on Corporations (7th Ed.), 
sec. 722, p. 2549; 10 Cyc., 1012-13; Angel and Aines on Corporations 
(11th Ed.), sec. 225. 

On the thi rd  objection it is the approved principle in  this jurisdic- 
tion that a mortgage will be held to extend to and include after-acquired 
property "when it  so states in express terms, or i t  clearly appears from 
the language used that such was its manifest intention." -  umber Co. T. 
Lumber Co., 150 N.  C., 282; D r y  K i l n  Co. v. Ellington, 172 N .  C.,  
481-484. 

And this being true, while all the lumber that was on the specified 
yards at the time of the execution of the mortgage had been sold or 
disposed of, it is the clear intent of the instrument t h a t  it should apply 
to and include all lumber placed on these yards by the mortgagor at 
any time during "the life of the mortgage"; and it appearing that the 
lumber in  controversy here had been placed and was in one of these 
yards at  the time of its seizure and sale by the sheriff, in the absence of 
any allegation or proof of fraud, such lumber had come and was there, 
under the pro~isions of the mortgage, and so giving plaintiff the first 
claim thereon. 

We find no error in the record, and the judgment for plaintiff is 
affirmed. 

No error. 
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W. R. BELTON ET EX, v. THE FARMERS AND MERCHAKTS BANK AND 
TRUST COhlPASY A X D  5'. 13. KIEMP, TRUSTEIC. 

(Filed 12 December, 1923.) 

Banks and Banking-Bills and Notes-Collaternls--Equity-Intent- 
Mortgages-Substitution-Redemption. 

A general provision of notes given to a bank by the same borrower that 
collaterals held by the bank may be applied to the surety of each or all 
of them so held will not be held to apply to an indebtedness not coming 
within the contemplation of the parties; and where the maker has given 
his note to the bank in substitution for one given by himself to another, 
who had placed it as collateral for her own note to the bank, carrying a 
mortgage on his lands as security, with provision in his mortgage that 
the title would revest in him upon its payment, the mortgage security will 
not, under the general provision, inure to the benefit of other indebtedness 
he may owe to the bank; and held further, there being no further con- 
sideration for the note given in substitutiorl, it  would not be inequitable 
to permit him to redeem the land by lmying the original debt secured by 
the mortgage. 

APPEAL by defendants from Shau,, J., at  J u n e  Term, 1923, of ROCK- 
IXQIIAX.  

Civil action, to restrain the sale of certain lands under power of sale 
contained in a deed of trust, and to have the said deed of trust canceled 
and surrendered to the plaintiffs. 

From a judgment rendered on admissions in the  pleadings and agreed 
statement of facts, granting the relief sought, the defendant Farmers  
and Merchants Bank and Trus t  Company appealed. 

Xanly ,  Hendren (e. Womble for plaintiffs. 
Glidewell & Mayberry and Leland Stanford for defendants. 

STACY, J. The  essential facts upon which the case pivots are  as 
follows : 

1. On  15 December, 1919, the plaintiff W. R. Belton gave his note 
of $200 to Mrs. L. E. Coleman, representing a part  0.f the purchase 
price of certain lots, and, to secure the payment of said note, executed 
a deed of trust, conveying said lots to  F. B. Kemp, trustee. 

2. P r io r  to 5 May, 1921, this note was, by part ial  payment, reduced 
from $200 to $100; and on said date Mrs. Coleman assigned the note 
in question, and deed of trust securing it,  to the defendant,. 

3. A t  this time the plaintiff W. R. Belton was indebted to the  Farm-  
ers and Merchants Bank and Trust  Company in  the further sum of 
$3,593.33, which represented the  balance of a loan mad12 in 1919, and 
the defendant had demanded of Belton that  he  place with the  bank 
additional security to protect said loan. 
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4. At the request of the defendant, and as a renewal and in Iieu of 
the Coleman note, the plaintiff executed to the bank a new note for 
$100, bearing same date as the original Coleman note, and containing 
the following pertinent prorisions : 

"$100. STOSEVILTX, N. C., 1.5 December, 1920. 

"On 15 December, 1921, after date, I promise to pay to the Farmers 
and Merchants Bank and Trust Company, or its order, at the office of 
said company at Stonesville, S. C., the sum of $100, with interest 
thereon at the rate of 6 per cent per annum, for d u e  received. 
"I herewith deposit with the said company the following securities 

:md properties, to wit: 
"Deed of trust attached, same being renewal in part of note $200 

due to Mrs. Coleman; and agree that the abore-named properties and 
securities, and any others added to or substituted therefor, shall be held 
as collateral security for the above obligation, and for any other obliga- 
tion or liability of the undersigned to the said company now existing or 
rvhich may hereafter be contracted and due or to become due." 

5 .  There was a clause in the deed of trust which prorided that, upon 
the payment of the note secured thereby, the said lands "shall be recon- 
reyed to W. R. Belton, or the title thereto rerested in him according to 
the pro~isions of law." 

6. On 22 December, 1921, plaintiff tendered to the defendant, in cash, 
the amount then due on the above note, but the bank declined to surren- 
der the deed of trust, claiming the right to hold it as security for the 
other debt due by the plaintiff. 

The plaintiff thereupon paid into court the sum tendered, and brought 
this action to restrain the defendant from attempting to foreclose under 
the said deed of trust. From a judgment in favor of plaintiff the 
defendant has appealed. 

The cluestion presented is whether the bank, by virtue of the fore- 
going prorisions in the renewal note of $100, giren in lieu of the bal- 
ance due on the Coleman note, can now sell the land, conveyed by the 
deed of trust, to satisfy plaintiff's other indebtedness to the defendant, 
arising out of other transactions, after plaintiff has tendered payment 
in full of the note secured by the deed of trust. We think not, under 
the facts of the present case. Straeffer a. Rodman, 146 Ky., 1, Ann. 
Cas., 1913 C, 549, and note; Jones on Nortgages (6th Ed.), see. 357; 
1 9  R. C. L., 393. 

I t  is provided in the deed of trust that, upon the payment of the 
Coleman note of $200, the title to the property therein conveyed shall 
revert immediately to the plaintiff by operation of lax-. S t e l > o ~ s  0. TUT- 
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lington, ante, p. 194; Barrett v. Hidcley, 124 Ill., pp. 46-47; Car- 
penter v. Longan, 16 Wall., 271, 21 L. Ed., 313; Bank t*. Mowry, 1 3  
L. R. A., 294, and note. W e  are  sure the minds of the parties never met 
on tho proposition that  the land conveyed in  the  deed of trust  should 
stand as security for the payment of any debt other than  the debt 
originally due Mrs. Coleman, and which she assigned to the  bank after 
the payment of $100 had been made thereon. I n  this respect, as well as 
i n  others, the case a t  bar is distinguishable from Upton v. Bank, 120 
Mass., 153, a case strongly relied on by the defendant. 

An  agreement to secure one or more obligations must be confined to 
those intended to be secured by the  parties to the contract, for  nothing 
not within the contemplation of the  parties will be included i n  any such 
agreement. Huntington v. Kneeland, 187 N. Y., 563, 102 App. Div., 
284. 

There was no new or additional consideration passing from the bank 
to Belton a t  the  time of the execution of the renewal note. or the one 
given in  lieu of the balance due on the Coleman note. :EIence, there is  
nothing inequitable in  allowing the plaintiff to redeem the land by pay- 
ing the original debt secured by the  deed of trust. Hayi~urst v. Morin, 
104 Me., 169; Carpenter v. Plagge, 192 Ill., 82. 

Upon the  record, we think the correct judgment was entered below. 
Affirmed. 

T. W. AUSTIN v. HARRY CRISP.  

(Filed 12 December, 1923.) 

Landlord and TanantContracts-Deeds and Conveyancxw-Equity. 
The relation of landlord and tenant rests upon contract between the 

parties and does not exist without their mutual intent and the mutuality 
of consideration, as in other contracts, nor preclude the :supposed tenant 
from showing there was no such tenancy, or from invoking the inter- 
position of a court of equity for his equitable relief, in proper instances. 

Where a supposed tenant has rented a tract of land included in the 
boundaries of several tracts in a deed he has theretofore received from 
his suppoaed landlord, in his action to correct his deed for mistake he i s  
not estopped to show that because of his illiteracy and ignorance of the 
description of the lands in the deed he has taken, he has afterwards 
leased the locus in quo by mistake. 

Appeal and Error--Objections and ExceptionscQuestions and Answers. 
Exception, on appeal, to the esclusion of an unanswered question is 

untenable unless it is properly made to appear what the answer would 
have been. 
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4. Appoal and Error-Objections and Exceptions-Records-Briefs- 
Rules of Court. 

Exceptions of record on appeal not mentioned in appellant's brief are 
deemed as abandoned on appeal, under the Rules of Court. 

APPEAL by plaintiff from Pinley, J., at June  Special Term, 1923, of 
CALDWELL. 

Civil action. On 5 May, 1917, the plaintiff executed a deed to the 
defendant purporting to convey four tracts of land. I n  his complaint 
he alleges that by mutual mistake one of these tracts (the second in  the 
deed) was erroneously inserted, and that it is necessary to correct the 
deed in this respect in order to make it conform to the intention of the 
parties. H e  further alleges that in  the fall of 1917 the defendant leased 
from the plaintiff the land in dispute for an annual rental of $60. 

The defendant denied any mistake, and alleged that the plaintiff 
claimed to be the owner of five tracts and sold him four; that the 
defendant was unable to read and write, did not know the boundaries 
of the land, and, relying upon the plaintiff's representations, leased the 
tract in  dispute without knowing that it was included in  his boundaries. 

The following verdict was returned : 
"1. Was the second tract in the deed of 5 May, 1917, from the plain- 

tiff to the defendant, included therein by reason of the mutual mistake 
of the plaintiff and defendant? Answer : 'No.' 

"2. I f  so, what damages is the plaintiff entitled to recover of the 
defendant ? Answer : ' 7 ,, 

Judgment, and appeal by the plaintiff. 

W .  A. Self and Lawrence Wakefield for plaintiff. 
W. C. Newland, J .  H.  Burke, and Mark Squires for defendant. 

ADAMS, J. The seventh, eighth, and ninth exceptions involve, directly 
or indirectly, the alleged estoppel of the defendant to deny the plaintiff's 
title, but in  our opinion neither of them can be sustained. 

I t  is established as a general rule of law that a tenant who is in the 
undisturbed possession of the demised premises may not dispute the 
title of his 1andIord; but as the relation of landlord and tenant is the 
result of a contract, the rule is based on the assumption that such 
relation exists by the mutual agreement of the parties. Udess there is 
"an agreement which creates an obligation," there is no contract. There 
must be mutuality of obligation as well as mutuality of agreement. 

zxon v .  Clapp v. Coble, 21 N. C., 179; Davis v. Davis, 83 N. C., 71; D' 
Stewart, 113 N.  C., 410; Shew v .  Call, 119 N.  C., 450; Shell v. West,  
130 N .  C., 171; Hargrove v. Cox, 180 N.  C., 360; Hobby v. Freeman, 
183 N. C., 240. 
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The doctrine of estoppel applies to the simple relatilm of lessor and 
lessee, unaffected by other complications, and does not preclude the 
tenant from showing there was no contract of tenancy, or from invoking 
the interposition of a court of equity for his relief. Timber Co. v. 
Yarbrough, 179 N.  C., 340. The defendant alleges, in substance, that 
he relied upon the plaintiff's representations, and was misled by rea- 
son of his ignorance of the boundary lines; and his evidence tends 
to show that he leased his own land through inadvertence and mis- 
take. By reason of such mistake, the jury evidently concluded that 
no contract had been made. One is not permitted to accept a promise 
when he knows the other party understands it in a sense different from 
that in which he understands it, for in such case there js no agreement. 
Mistake may be such as to prevent any real agreement, and-in such case 
the agreement is not merely voidable, as in the case of fraud, but is 
absolutely void, both at law and in  equity. d meeting of the minds is 
essential. Freeman v. Croom, 172 N.  C., 524. 

I t  is also worthy of notice that the plaintiff does not plead the estop- 
pel, but seems to depend on the lease as evidence of the alleged mistake 
in the execution of the deed. I n  fact, the object of the action,is the cor- 
rection of the deed, the plaintiff in express terms praying the court to 
reform the conveyance so as to make it speak the truth and comply 
with the agreement, and his Honor's instruction upon this phase of 
evidence was certainly not unfavorable to the plaintiff. 

The third and sixth exceptions have reference to ex~luded evidence, 
but the record does not show what the answer would have been or what 
evidence was proposed, and we must follow the ruling in several familiar 
precedents and hold that these exceptions also are without merit. The 
others are not discussed in the appellant's brief. Schas v. rlssurance 
Society, 170 N.  C., 420; Fulwood v. Fulwood, 161 N. C., 601. We find 

No error. 

BESSIE F. RECTOR v. J. BAYLES RECTOI3. 

(Filed 12 December, 1923.) 

1. Divorc-Venue-Husband and Wife--Alimony Without Dirorce- 
Sta,tutc. 

When the acts and conduct of the husband make the wjfe's condition so 
intolerable and burdensome as to compel her to leave home and remain 
therefrom, and, after he has refused to contribute to her support, they 
eventually enter into a contract of separation, with an allowance to her 
of a certain sum of money to be periodically paid, and then the husband 
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breached his contract by refusal to pay, she may maintain her action in 
the county wherein she had been forced to reside by the conduct of her 
husband, under the provisions of C. S., secs. 1667, 1657. 

2. Same--Transfer of Causes-Removal of Causes-Motions-Procedure. 
Venue is not now a matter of jurisdiction of the courts, and when the 

suit has been brought in the wrong county, the defendant should therein 
move to have it transferred to the proper one, and failing therein he will 
lose his right thereto. 

,IFPEAL by defendant from XcElroy ,  J . ,  a t  Xovember Term, 1923, of 
R r - ~ c o n r s ~ .  

The  plaintiff and defendant were married in  1906 and lived together 
until February, 1923. The  plaintiff alleges in  her complaint that  the 
conduct of the defendant had rendered her condition intolerable and 
burdensome; and in  February, 1923, while visiting friends in  New 
Jersey, she became i l l ;  the  defendant was notified of her sickness and 
need of aid, but not only refused to give her the required aid, but sent 
to defendant her personal belongings and effects, and abandoned he r ;  
she returned to Greensboro ill May, 1923, where defendant lived, but 
he refused to see or talk to her, and she thereupon went to licr sister's 
home in Asheville, where she has eyer since resided. 

On  24 May, 1923, she went to Greensboro from Asheville, and while 
there articles of separation were prepared and executed, by which the 
defendant was to pay her $85 per month, subject to termination by 
death or divorce. Three of these monthly payments TTere made, begin- 
ning 24 May, 1923, but defendant refused to make payments due 24 
August and thereafter, and this suit was instituted 24 November, 1923, 
for support and counsel fees. 

At  November Term, 1923, t he  defendant entered a special appearance 
and moved to  dismiss the suit, and also to remove i t  to Guilford County. 
Both motions were denied, and defendant appealed. 

X a r k  W .  Brown for plaintiff. 
H .  W.  Cobb, Jr., ITa~k ins  & V a n  Winkle,  and Roberson, Jerome d? 

Zawor th  fo r  defendant. 

CLARK, C. J. The  plaintiff's right of action is  based upon C. S., 
1667, for alimony without divorce, which specifies that  "the wife may 
institute an  action in the Superior Court of the county in  which the 
cause of action arose." C. S., 463, prorides for actions to be tricd 
where the property is  situated; C. S., 464, sets forth certain causes 
of action mhich must be tried where the cause of action arose; and 
C. S., 465-468, provides for venue of certain other actions; but C. S., 
469, provides that  " in  all other cases the action must be tried in the 
county in  which plaintiffs or defendants reside a t  its commencement." 
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The word "may," as used in  statutes, in its ordinary sense, is per- 
missive and not mandatory. 20 A. & E. (2d Ed.), 237; 26 Cyc., 1590; 
Black on Statutes (2d Ed.), see. 529. " 'May' is construed 'must' or 
'shall' only where public rights or interests are concerned." 26 Cyc., 
1592. Johnston v. Pate, 95 N.  C., 70. 

Suits for alimony without divorce are within the anslogy of divorce 
laws. Bishop Marriage and Divorce, sec. 1412. Plaintiff can main- 
tain an action for divorce in Buncombe. C. s., 1657. Formerly, an 
action for divorce had to be brought in the county where the husband 
resided and venue was jurisdictional. Slnith v. Morel; end, 59 N .  C., 
360. 

The defendant having failed to pay the installmerts as provided 
under the agreement, the plaintiff can maintain this action. Cram v. 
Cram, 116 N .  C., 288; 8. v. Beam, 181 N .  C., 597. A wife who is forced 
for any cause to leave her husband, as in this case, may acquire a sepa- 
rate domicile. S. v. Beam, supra; Sneed v, Sneed, 40 L. R. -2. 
(N. S.),  99. 

The Legislature cannot reasonably be supposed to intend that a wife 
who is forced to go elsewhere than her husband's domicile to obtain 
food and shelter must bring an action in the county where her husband 
resides, and which she was forced to leave, and which he could change 
at will. She had a right, even under the agreement, to live where she 
desired. The defendant was to furnish subsistence and support to his 
wife wherever she lived, which in this case was Buncombe County. Her  
means are limited, and the cause of action actually arose in Buncombe, 
for it is the duty of a debtor to make payment at the home of the 
creditor, and on failure to do so, the cause of action arose there. 

Under the former system of pleading, venue was jurisdictional, and 
if an action was brought in  the wrong county, the plaintiff was forced 
to go out of court and, with expense and loss of time, bring a new action 
in the proper county. This has been changed, under the more practical 
procedure of the present day; and even if the action is brought in the 
wrong county, it can, nevertheless, be tried there unless the defendant 
in  apt time files a petition to remove. I n  like manner, under the former 
procedure, there were probably fifty or more forms of action, and if 
the plaintiff did not guess the right one, he had to go out of court and 
bring another and another until he could guess right. Under the former 
procedure, also, there was distinction between law and equity, and a 
man who happened to sue in the wrong forum-that is, if he should 
have brought his action at law, but sued in equity, or vice versa-he was 
dismissed and required to pay costs, and guess again. The Constitution 
abolished all distinctions in  forms of action, and the distinction between 
law and equity and the statute in  the spirit of the Consti;ution has also 
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made venue not jurisdictional, but simply a ground of removal. These 
changes have greatly simplified procedure in the courts and reduced the 
expenses of litigation. 

C. S., 1667, having provided that  the  wife may bring an  action for 
"alimony without divorce" i n  the  county where the cause of action 
arose, the judge properly refused to remove it. 

Affirmed. 

E'. C.  RANDOLPH v. THOhIAS ROBERTS AND WIFE, NANCY ROBERTS. 

(Filed 12 December, 1923.) 

1. Evidence-Boun~ie9-De~lar~tion~-Inte1~est - Ante Litein RIotain. 
Declarations bearing upon the true placing of dividing lines in con- 

trofersy in an action between adjoining ovners of lands are competent if 
made by a disinterested declarant, since deceased, attte litem motam- 
i. e., before the controversy arose resulting in the suit, and in such case 
the lapse of time is not always controlling. 

A dispute between a deceased declnrant, a predecessor in title, and a 
witness a t  the trial, concerning the location of a fence line between 
them, when not bearing upon the location of a divisional line, between the 
present oJTners, the subject of the action, is not such interest on the part 
of the witness as will exclude his testimony of the declarations from 
the evidence; and this position is not changed merely because the declara- 
tion had been made by affidavit. 

PROCEEDIXGS to establish a dividing line between plaintiff and defend- 
ants, adjoining proprietors, instituted before the clerk and transferred, 
on issues raised, to docket of Superior Court of YAXCEY, aud there tried 
before Ray, J., and a jury, a t  August Term, 1913. 

The jury rendered a verdict for plaintiff, in terms as follows : 
"1. Where is the proper location of the plaintifi's beginiiing corner 

aiid the first line in his deed? Answer: 'Black circle a t  6, with black 
line to 3.' 

"2. Where is the proper location of plaintiff's line runniiig from 
figure 52  Answer: 'From 5 with the top of the ridge to black circle 6.' " 

Judgment on rerdict, and defendants excepted and appealed. 

Tl'atson, Hudgins,  TT'afson & Fouts for plaintiff. 
Charles I1utchin.s for defendants. 

HOKE, J. The  location of plaintiff's beginning corner a t  the "black 
circle a t  6," as described in  the surveyor's plat and found by the jury, 
is directly and naturally affected by the proper placing of a corner some 
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distance south on the same line at  a '(white-oak" corner. With the view 
of showing that the true location of this white-oak ccrner was at  the 
point claimed by the plaintiff, a witness for plaintiff, Malone Randolph, 
mas permitted, over defendant's objection, to testify that one Green 
Woody, disinterested, and dead at  the time of trial, had pointed out the 
white-oak stump as claimed and alleged by plaintiif; this witness, 
Malone Randolph, also saying "that there was a controversy between 
him and Mr. Gouge." 

I t  is the accepted rule in this State that unsworn declarations as to 
the placing of a given corner may at times be received in  evidence on 
questions of private as well as public boundaries, and that under proper 
circumstances common reputation is also admissible. In Lamb v. Cope- 
land, 158 N.  C., 136, the requirements for the proper admission of this 
kind of evidence is stated as follows: 

"Par01 evidence of declarations as to the placing of the corner of pri- 
vate lands, of which the title is in dispute, is allowed when made ante 
li fem wwtam by a declarant who was disinterested at  the time, and dead 
at the time of the trial;  and in such case the lapse of tiine is not always 
controlling. 

"Par01 evidence of common reputation ap to the placing of a corner, 
on the question of prirate boundary, is also admissible in  this State 
when the same is shown to have existed from a remote pzriod, and direct 
evidence of its origin is not likely to be procurable. Such reputation 
must always be shown to have existed ante litem motam, and should 
attach itself to some monument of boundary, or natural object, or be 
fortified by testimony of occupation and acquiescence tending to give 
the land some definite and fixed location." 

And the position is in accord with numerous decisicns dealing with 
the subject. Hoge v. Lea, 184 N.  C., 44 and 50, citing Hemphill 21. 

Aamphill, 138 N .  C., 504; Bland 71. Beasley, 140 N .  C., 628, and other 
cases. 

I t  will be noted as an essential to the proper reception of such decla- 
rations in both cases that they should have been milde "ante litem 
nzotanz," that is, not only before the suit brought, but before the con- 
troversy arose resulting in a suit. T ~ i p p  v. Little, ante, 215; Rol- 
Tins v. Wicker, 154 N .  C., 560. And it is contended for appellant 
that under this principle the testimony of Sfalone as to the declarations 
of Green Woody were improperly received. True tllat the witness, 
Malone Randolph, states that there was a controversy at the time be- 
tween him and Mr. Gouge, under whom defendant claimed, but the 
record does not show that this controversy between witness and Gouge 
had any necessary bearing on the present controversy either before or 
since the suit. On the contrary, Malone states at the tjme that he had 
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110 interest i n  the land where the white oak stood, and David Gouge, 
the former owner, testifying for plaintiff, says: "The dispute was be- 
tween him and Nalone about where a fence should be placed. They 
had the line run, and when it r an  to this white oak they dropped it." 
And to our minds i t  sufficiently appears that  the  controversy was be- 
tween Gouge and Malone Randolph, and was rather a debate or dis- 
cussion between them as to  the proper placing of a pasture fence, arid 
in no sense a controversy which contemplated or developed into thc 
subsequent litigation. Nor  is  the competency of the evidence in  any 
way affected because Green Woody, the declarant, seems to have sworn 
to his statement. Not being in  the form of a deposition or other evi- 
dence receivable in  this or any former suit between the parties, i t  is  no 
more nor less than  a declaration of Woody, and as such, under the 
authorities cited, i t  was competent e d e n c e  on the issue. 

We find no reversible error, and the  judgment on the verdict is  
affirmed. 

N o  error. 

STATE v. ESLEY EDMONDS. 

(Filed 12 December, 1923.) 

1. Courts-Discretion-Verdict Set AsidcCriniinal  Law. 
The granting or refusal to set aside a verdict by the trial judge in a 

criminal prosecution 011 the ground that the rerdict is contrary to the 
weight of the eridence is discretionary with him, and not reviewable on 
appeal. 

2. Intoxicating Liquor-Spirituous Liquor-Statutes-Federal Statutes- 
Turlington Act-Defenses. 

The legislative purpose in the enactment of chapter 1, Public Laws of 
1023 ((Turlington Act), was to make the State statutes in the matter of 
uiilawful n~aiiufacture or sale and transportation of intoxicating liquor, 
etc., conform to the Federal statute on the subject, and both are liberally 
construed to prevent, as a matter of ~ub l i c  policy, the use of intoxicating 
liquor, as defined. for beverage purposes; and the defense is untcnable 
that the defendant should not be convicted of violating our prohibition 
law because the Turlington Act became effective on the day he was tried 
in the Superior Court. 

,IPPEAL by defendant from Rryson, J., a t  February Term, 1923, of 
NADI~OX. 

Criminal prosecution tried upon a n  indictment charging the defend- 
ant  with \-iolations of the prohibition law. 

From a conviction and judgment pronounced thereon, defendant 
appealed. 
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Attorney-General Manning and Assistant Attorney-Creneral Nash for 
the State. 

Reynolds, Reynolds & Howell for defendant. 

STACY, J. Defendant moved to set aside the verdict because, he 
alleges, it was against the overwhelming weight of the evidence. Motion 
overruled and exception. The granting of a new trial in  a criminal 
prosecution, or its, refusal, on the ground that the verdict is contrary to 
the weight of the evidence, is discretionary with the trial court and 
not reviewable on appeal. 8. v. Hancock, 151 N .  C., 899. 

Defendant moved in arrest of judgment because .he was indicted 
under the old law, and the "Turlington Act" went into effect the very 
day he was tried and conricted. This exception is fully met by what 
mas said in  S .  v. Foster, 185 N. C., 674. 

As indicated by its title, "An Act to Make the State Law Conform 
to the National Lam in Relation to Intoxicating Liq~~ors," chapter 1, 
Public Laws 1923, the purpose of the Legislature, in tke passage of the 
Turlington Act, was to make the State  la^ conform to the Xational 
law on the subject of prohibition. The two statutes, as now written, 
contain, in the main, exactly similar or practically similar provisions. 
And the chief purpose of each enactment is to prohibit and, as far  as 
possible, to prevent, except as authorized by each statute, the manu- 
facture, sale and transportation, for beverage purposes, of any and 
every kind of "intoxicating liquor"; and this is expressly defined to 
be any spirituous, vinous, malt or fermented liquor or liquid, fit for 
use for beverage purposes and containing one-half of one per centum 
or more of alcohol. U. S .  v. Dodson, 268 Fed., 397. Accordingly, in 
each statute, Federal and State, the courts are enjoined to give a liberal 
construction to all the provisions of the act, to the end that the use of 
intoxicating liquor'as a beverage may be prevented. Rose v. United 
States, 274 Fed., 245; U. S. v. Crossen, 264 Fed., 459. This is "appro- 
priate legislation," calculated to aid in thc. enforceinelit of the Eight- 
eenth Amendment to the Constitution of the United States, and hence 
it must be regarded by us as the established public policy on the sub- 
ject. S .  v. Harrison, 184 N.  C., 762. 

There is no error appearing on the record. 
No error. 
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A. J. CHESSOX' v. S. 1,. LYNCH AND J. P. LYNCH. 

(Filed 12 December, 1923.) 

Slander-Pleadings-Evident-NonsuitAppeal and Error. 
The complaint in an action alleging that while the plaintiff was man- 

ager of the business of a corporation in which the two defendants were 
interested they falsely represented that he had wrongfully appropriated 
its funds; that he was "a low-down, sneaking, grand rascal," and had 
pretended to be sick on a certain occasion in order to avoid facing its 
board of directors a t  a directors' meeting, etc., is sufficient to admit of 
plaintiff's evidence to that effect in his action for slander, as to each or 
both; and it was reversible error for the trial judge to hold as a matter 
of law that a recovery was permissible only against one for wrongful 
interference with plaintiff's trade or business, and enter a judgment of 
nonsuit as  to the other. 

APPEAL by plaintiff from Calvert, J., a t  February Term, 1928, of 
LENOIR. 

Civil action to recover damages for a n  alleged wrongful and unlawful 
conspiracy and for slander. 

There was a judgment of nonsuit as to  the defendant J. P. Lynch, 
and a verdict and judgment i n  favor of the defendant S. L. Lynch. 
Plaintiff appeals, assigning errors. 

Rouse & Rouse, Shaw & Jones, and Cowper, Whitaker & ,411en for 
plaintiff. 

Geo. M.  Lindsey, J .  G. Anderson, and Sutton & Greene for de- 
f endants. 

STACY, J. Plaintiff brings this suit against S. L. Lynch and J. P. 
Lynch, father and son respectively, and stockholders of the A. J. Chesson 
Agricultural Company, of which plaintiff was general manager, alleg- 
ing a wrongful and unlawful conspiracy between the two to  do the 
plaintiff an  in jury  i n  his business; and i t  is further alleged in  the com- 
plaint "that among other things the said defendants asserted of and 
concerning the plaintiff that  he was a low-down, sneaking, grand rascal; 
that  the plaintiff had wasted and stolen a large amount of money be- 
longing to the company and had a p p r q r i a t e d  i t  to his own benefit; 
that  the plaintiff had refused to  permit an inspection of the company's 
books or records; tha t  the  plaintiff had played off sick and had under 
the pretense of being sick declined to attend a meeting of the stock- 
holders of the company, and that  the plaintiff had been guilty of other 
wrongful acts i n  the  management and conduct of the corporation's busi- 
ness, and other untruthful  and disparaging assertions which were calcu- 

40-186 
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lated to and intended to destroy the confidence of tE.e stockholders i 
the plaintiff as manager of the company." 

His  Honor held (1) that there was no evidence cf any conspirac 
between the defendants, and directed a nonsuit as to J. P. Lynch 
( 2 )  that the complaint failed to allege a cause of action for slande 
and permitted the case to go to the jury as against S. L. Lynch for ar 
alleged wrongful interference with plaintiff's trade or business. l i  
R. C. L., 41 et seq. 

Under the above holdings, plaintiff was not allowed to offer any evi 
dence tending to support his allegation of slander. I n  this we thin1 
there was error. The evidence offered was sufficient to establish sue1 
a cause of action, but his Honor held that the same hiid not been prop 
erly pleaded. I t  is the established rule with us, under our present Codc 
system, that a liberal construction must be given in favor of the pleader 
"with a view to substantial justice between the parties." C. S., 535 
Hartsfield I ? .  Bryan, 177 N .  C., 166. We think the facts alleged in thc 
complaint are sufficient to establish a cause of action for slander. Newel 
on Slander and Libel (3d Ed.), 37. 

"The uniform rule prevailing under our present system is that, fo 
the purpose of ascertaining 'the meaning and determining the effect o 
a pleading, its allegations shall be liberally construed, with a view ti 
substantial justice between the parties. C. S., 535. This does not meal 
that a pleading shall be construed to say what it does not, but that i 
it can be seen from its general scope that a party has a cause of actioi 
or defense, though imperfectly alleged, the fact that it has not bee] 
stated with technical accuracy or precision will not be so taken agains 
him as to deprive him of it. Buie v. Byown, 104 K. C., 335. As 
corollary of this rule, therefore, it may be said that a complaint canna 
be overthrown by a demurrer unless it be wholly insufficient. I f  i 
any portion, of it, or to any extent, it presents facts sufficient to cor 
stitute a cause of action, or if facts sufficient for that purpose can k 
fairly gathered from it, the pleading will stand, however inartificiall 
it may have been drawn, or however uncertain, defective, or redundar 
may be its statements, for, contrary to the common-law rule, ever 
reasonable intendment and presumption must be made in iavor of t l  
pleader. I t  must be fatally defective before i t  will be rejected as i! 
sufficient.'' Walker, J., in  Blackmore v. Winders, 144 3. C., p. 215. 

The nonsuit as to J. P. Lynch will be reversed and the entire cau 
remanded for a general 

New trial. 



N. C.] FALL T E R M ,  1923. 627 

STATE v. OSBORNE WILLIAMS. 

(Filed 12 December, 1923.) 

1. Criminal Law-Assault Upon a F e m a l ~ S t a t u t e e E v i d e n c e .  
Evidence that a negro man twenty-three Fears of age several times 

accosted a white girl fifteen years of age, on the streets of a town, with 
improper solicitation, resulting in her fleeing from him in a direction she 
had not intended to go, and, in her great fear of him, causing her to 
become nervous and to lose sleep a t  night, is held to be such evidence of 
violence, begun to be executed with ability to effectuate it, as will come 
within the intent and meaning of C. S., sec. 4215, making it a crime for 
a man or boy over eighteen years of age to assault any female person. 

2. Same-Instructions-Constitutional Law-Equal Rights--Races. 
Where there is evidence, upon the trial of an assault by a negro man 

twenty-three years of age upon a white girl fifteen years of age sufficient 
for conviction under the provisions of our statute (C. S., sec. 4215), the 
recitation thereof by the judge in his instructions to the jury is not 
objectionable as coming under the inhibition of Article XIV, sec. 1, of the 
Federal Constitution, that no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States, 
or deprive them of life, liberty, or property without due process of law, 
or of the equal protection of the laws. 

APPEAL by defendant from McElroy, J., a t  March Term, 1923, of 
HEKDERSON. 

Criminal action. This  was an  indictment against the  defendant, as 
follows : 

('The jurors for the  State, upon their oath, do present: Tha t  Osborne 
Williams, i n  Henderson County, on 29 November, 1922, did unlawfully 
and wilfully assault, beat and wound one Dora Justus, a female person, 
said Osborne Williams being a man, or  boy, over eighteen years of age, 
to the great damage of the said Dora Justus, contrary to  the  statute in  
such cases made and provided, and against the peace and dignity of the 
State." 

Dora Thompson testified: "My name is  Dora Thompson; was Dora 
Jus tus  before I married. On the morning of the 29th of last November 
I was starting t o  school, was on Main Street, and Osborne Williams was 
coming from the school. H e  brushed past me and said, 'Give me some 
of your-,' and I went home and told my  mother tha t  evening, and 
my sister, and I was so nervous. When h e  said that  to me, I walked on. 
I t  happened a t  another time when I was coming out of Foster's grocery 
store and he  was coming in. H e  repeated the  same thing, and I went 
and told m y  mother again. I t  frightened me. I t  happened another 
time. T h e  third time i t  was in  front of the  Royal Caf6. I had started 
there. I did not do anything, only went on; I went on into the Ten- 
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Cent Store, where I had started. H e  repeated the same thing-used the 
same words-in front of Livingston's store, and I ran back. I was 
afraid of him." 

On redirect examination she testified: "When he brushed by me and 
made this proposition, he did not touch me. I did not go to school, as 
I had before. I n  the morning I would go with my girl friends. When 
I would go back to dinner my brother-in-law would take me back, as I 
was afraid, and he would take me to school every day at  dinner." 

Emma Justus testified: "I' am the mother of Dora Thompson, who 
has just been on the stand. I remember when she came home and 
reported to me what took place in regard to this defendant, Osborne 
Williams. She said that he asked her to give him rlome of her-. 
She made that report to me five times. She was nervous and every- 
thing. She was so badly scared she could not rest at night. She got 
with her girl friends going to school when she could, and I made 
arrangements about her going. She got with my son-in-law, Mr. Hol- 
lingsworth. H e  would go with her." 

I t  was in evidence that Dora Justus (now Thompson) is a white girl, 
fifteen years of age, and the defendant a negro man about twenty-three 
years of age. 

The court charged the jury, in part, as follows : 
"He (defendant) further contends, gentlemen of the jury, that, as a 

matter of law, taking what the prosecuting witness said as true, that it 
does not amount in law to an assault, as there was no apparent demon- 
stration or effort to do her violence. NOW, gentlemen of the jury, the 
law presumes that the defendant is innocent, and the burden is upon the 
State to satisfy you, beyond a reasonable doubt, of his guilt-that is, 
the burden is upon the State to satisfy you to a moral certainty. The 
question will arise in your minds, gentlemen, as to what it takes to con- 
stitute an assault. To constitute an  assault, there must be a hostile 
demonstration of violence which, if allowed its apparent course, would 
do hurt  or injury to another. I will read that over to you again, gentle- 
men: 'That to constitute an assault there must be a hostile demonstra- 
tion of violence which, if allowed its apparent course, would do hurt  or 
injury to another." I t  is not necessary, to constitute an assault, that 
the person whose conduct is in question should have the present capacity 
to inflict injury, but if by threats and a display of force he causes 
another to reasonably apprehend danger, and thereby forces him to do 
otherwise than he would have done, or to abandon any lawful pursuit, 
constitutes an  assault. (Therefore, if the jury shoulcl find, beyond a 
reasonable doubt, that the defendant spoke the words, 'Gire me some of 
your-,' or words similar to those, to the prosecuting witness; and if 
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you shall further find, beyond a reasonable doubt, that the defendant is 
a negro man, about twenty-three years of age, and that the prosecuting 
witness is a white girl, about fifteen years of age; and if you shall fur- 
ther find, beyond a reasonable doubt, that the language used by the 
defendant to the prosecuting witness, under all the facts and circum- 
stances, amounted to such a display of force as would, and did, cause 
the prosecuting witness reasonably to apprehend that she was about to 
receire injury or hurt, and that, as a result of such apprehension or 
fear, caused her to run, or to do otherwise than she would have done, 
then, gentlemen of the jury, the court charges you that the deferidant is 
guilty, and it is your duty to so find.)" The defendant excepted to that 
part of the charge commencing at  "Therefore" and ending with "find." 
This was defendant's fourth exception. 

At the close of all the eridence the defendant made a motion to nou- 
suit, which was refused, and defendant excepted. 

The jury returned a verdict of guilty. Judgment was rendered, to 
which defendant excepted. 

The defendant filed six assignments of error, and appealed to this 
Court. The assigiiments of error will be grouped and considered under 
the motion to nonsuit and the fourth assignment of error, which will 
present all the defendant's exceptions that are material for a decision 
of the case. 

Attorney-General. Manning and Assistant Attorney-General. Nash and 
Xichael Schenck for the State. 

Shipman Le. Justice and Frank Carter for defendant. 

CLARKSOK, J. We think, from all the evidence, taken in a light 
most favorable for the State, that the court below did not err in sub- 
mitting the case to the jury. 

"In all cases of assault, with or without intent to kill or injure, the 
person convicted shall be punished by fine or imprisonment, or both, at 
the discretion of the court: P7.o~.ided, that where no deadly weapon has 
been used and no serious damage done, the punishment in assaults, 
assaults and batteries, and affrays shall not exceed a fine of fifty dollars 
or imprisonment for thirty days; but this proriso shall not apply to 
cases of assault with intent to kill or with intent to commit rape, or to 
cases of assault or assault and battery by any man or boy orer eighteen 
pears old on any female person." C. S., 4215. 

I n  8. c. Hampton,  63 N .  C., 13, the following were the facts: "As 
the prosecutor was going in a crowd down one of the staircases leading 
out of the courthouse in Greensboro, and was stepping down the first 
step, the defendant, who was in front of him, and in striking distance, 
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stopped, turned about and, with right hand clenched, his right arm 
bent at his side, but not drawn back, said, 'I have a great mind to hit 
you1; that before this, and as the crowd was leaving the courthouse, the 
defendant had said, 'If the crowd will go along to see, I will cowhide 
Lindsay'; that Lindsay had no way to go down that staircase but by 
pushing past the defendant, and that he turned away from defendant 
and went down another staircase." Reade, J., held this to be assault, 
and said: "An assault is an offer to strike another. . . . I n  the case 
before us the defendant placed himself immediately in front of the 
prosecutor, assumed an attitude to strike, within strtking distance, in 
an angry manner, and turned the latter out of his course. This was an 
offer of violence and constituted an assault, unless there mas something 
accolnpanying the act which qualified i t  and indicated that there was no 
purpose of violence. The only accompaniment of the act was the decla- 
ration, 'I have a great mind to strike you.' I f  the declaration had been, 
'I intend to strike you,' that would not have qualified the act favorably 
for the defendant. Nor if he had said, '[ have a mind to strike you.' 
I t  is suggested, however, that the expression, 'I have a great mind to 
strike,' is used to express indecision." S .  v. Myerfield, 61 N.  C., 108; 
A'. v. Church, 63 N.  C., 15. 

I n  S. v. Rawles, 65 N. C., 336, Settle, J., says: "The prosecutor swears 
that he was put in fear and made to hasten home by the language and 
conduct of the defendants. His  Honor instructed the jury that 'if par- 
ties use such insulting and threatening language to another as is calcu- 
lated to intimidate him, and is thereby put in fear and caused to deviate 
from the course he was pursuing, they are guilty of an assault; and if 
they were satisfied that the defendants assembled themselves together 
with a common design, they were all equally guilty.' " 

I n  S. v. Je f f rey ,  117 N .  C., 746, Avery, J., says: "But the fact that 
the defendant followed her to the fence, after using the threatening 
language and assuming the posture which the prosecutrix described, and 
there took such a position that he could intercept her f she returned to 
her home with the water, as she had contemplated doing and induced 
her, through fear of his touching her, to go in the opposite direction, 
tended to show that he was guilty of a simple assault. This evidence, 
if believed, brought the case within the principle to which we have 
adverted, as stated in S .  v. Hampton, 63 N .  C., 13." 

Punishment for simple assault is now made greater .#hen on a female 
by a man over eighteen years old. 

I n  Humphries v.  Edwards, 164 N.  C., 158, Walker, J., says: "We 
extract the following principle from S .  v. Daniel, 136 N.  C., 571: 'The 
principle is well established t h ~ t  not only is a person who offers or 
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attempts by violence to injure the person of another guilty of an assault, 
but no one, by the show of violence, has the right to put another in fear 
and thereby force him to leave a place where he has the right to be. 
S. v. I I a m p t o n ,  63 N.  C., 13;  8. v. Church, 63 N.  C., 15; S. v. Rawles, 
65 N .  C., 334; S. v. ship ma^^, 81 N. C., 213; S. v. ~ l l a r t i n ,  85 N .  C., 
508; 39 Am. Rep., 711 ; 5'. t i .  J e f r e y s ,  117 X. C., 743.' I t  is not always 
necessary, to constitute an assault, that the person whose conduct is in 
question should have the present capacity to inflict injury, for if by 
threats or a menace of violence which he attempts to execute, or by 
threats and a display of force, he rauses another to reasonably appre- 
11end imniinerit danger, and thereby forces him to do otherwise than he 
would have doiie, or to abaridor~ ally lawful purpose or pursuit, he corn- 
rnits an assault. I t  is the apparently imminent danger that is threat- 
ened, rather than the prcwnt ability to inflict injury, ~ h i c h  distin- 
guishes violence nleriaced from an assault. S. v. J e f r e y s  and S.  v. Mar- 
fin, supra. I t  is sufficient if the aggrrssor, by his conduct, lead another 
to suppose that he will do that which he apparently attempts to do. 
1 Archb. Cr. Pr., P1. and E r .  (8th Ed., by Pomeroy), 907, 908." Il'rog- 
d o n  v. i l 'erry,  172 K. C . ,  542. 

I n  the Danie l  case,  s u p r a ,  T;Crall~er, J . ,  only decides, "The cursing of 
a person and ordcring liinl to come to defendant, and he obeying, 
through fear, is not an assault." 

There is difficulty soinetimes to draw the line between "violc~ice begun 
to be executed" arid "violence menaced." "In general, there rnust be 
something more than mere menace or threat; and unless there is ability, 
at least, apparent to carry it out, there is no assault ~vhaterer. I f  there 
is apparent ability, so as to cause fear on the part of the person assailed, 
then, under the doctrine of the preceding section, an assault is coin- 
mitted." 3IcClain's Criminal Law, sees. 233-234. 

We hare to be governed, to a great extent, by the facts as they appear 
in each particular case, to determine whether, to constitute the assault, 
there was "violence begun to be executed." I n  the instant case the prose- 
cutrix, Dora Justus (now Tlion~pson), was a young 'school-girl, about 
fifteen years of age, living in the town of Hendersonvillc. The publir 
streets and sidewalks belong to all alike. This school-girl had a right 
to go anyw-hcre on those streets, and no one, white or black, had any 
right to intriitionally block her may and turn her from the course she 
I& going, by actuaI force or by such languagc and show of violence 
that would put her in fear and make her afraid to go, or make her turn 
back and go some other way on account of such language accompanied 
with the show of violence. Four times before, the defendant had used 
unspeakable language to her on the streets, and the conduct of this 
negro, who was twenty-three years of age, was such as to terrify her to 
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such an extent that she was nervous and so badly frightened that she 
could not rest at night. The young girl was so affected by the conduct 
of the defendant that she had to have protection i r  going to school. 
The last time, as it appears from the evidence of the prosecutrix, she 
was on the streets, in this nervous, frightened condition (a  place she 
had a right to be), and as she was passing "he repeated the same thing, 
used the same words in front of Livingston's store, and I ran back; I 
was afraid of him." By his conduct, previous acts and language, the 
final act terrified the prosecutrix to such an extent that she fled and 
changed her course in going along the public streets (a  place she had a 
right to go). We think, from all the facts and circumstances in this 
case, the defendant, by his obscene language and request, repeated as 
many as five times, this conduct at  different times that so terrified the 
young girl, and his conduct and ability to carry out the obscene request, 
the terror impressed on the prosecutrix, the condition of the parties-a 
young white girl and a negro man-the last repetition and apparent 
ability to carry it into effect, made the young girl flee and leave a place 
she had a right to be, would in  law constitute an assault. 

The learned attorneys for the defendant, in their fourth assignment 
of error, in their well-prepared brief, say: "We think this instruction 
is erroneous, for two reasons: (1) The instruction places emphasis upon 
the fact that the prosecutrix is a white girl and the defendant a negro 
man, but the difference in the color of the parties, as we understand the 
law, can make no difference. The fact that the proseciltrix was a white 
girl and the defendant a riegro man does not affect the legal principles 
involved. The law mould have been the same if thcb prosecutrix had 
been a negro girl and the defendant a white man, or if both had been 
white or both black; and, we think, the charge of the  court must be con- 
sidered as conveying to the minds of the jury that the difference in the 
color of the parties was a matter material for their consideration, and 
the less evidence would be required to convict the defendant because he 
is a negro than would have been required if he had been a white man. 
( 2 )  There are no 'facts and circumstances' other tkan the language 
used by the defendant and the immaterial fact that thl? prosecutrix was 
wl~ite and the defendant black; and the instruction is the equivalent of 
a direction by the court to convict the defendant if thc jury found that 
the defendant used the language, and that the use of the same 'amounted 
to such display of force as would, and did, cause the prosecuting witness 
reasonably to apprehend that she was about to receive injury or hurt, 
and that as a result of such apprehension or fear, caused her to run, or 
to do otherwise than she would have done.' We, therefore, think that 
the instruction is erroneous, under the authorities a b o ~ e  cited." 
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W e  think that  the court below was justified, i n  the charge to  the jury, 
in charging them in regard to the difference in  race, "that the defendant 
is a negro man about twenty-three years of age, and the ~ rosecu t ing  
witness a white gir l  about fifteen years of age," etc. 

Constitution of U. S., sec. 1, ,Lrt. S I V ,  in  part, is as  follows: "No 
State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States;  nor shall any State 
deprive any person of life, liberty, or property, without due process of 
law;  nor deny to  any person within its jurisdiction the equal protection 
of the laws." 

This  charge did not, nor was i t  intrnded to, "deny to any person 
within its jurisdiction the equal protection of the laws." T o  constitute 
:in assault-to make a person leave a place he had a right to be, or 
change his  course, or compcl him to turn  back or change his route, 
which he had a right to go-it must be done with such a show of vio- 
lence ant1 conduct as  will indicate "~iolence b e g ~ ~ n  to be executed," and 
put a p(mor1 in fear, or cause a person to hare  a reasonable apprehen- 
sion that  harm or in jury  would be done if he  did not change his course 
and desist from going the  >lay he  had a right to go. With  this view of 
the law applicable to the facts in this case, the court left it  to the jurx 
to find if fear and apprehension woultl not be greater in a white girl 
fifteen years of age meeting a negro man twenty-three years of age, 
using such foul, indecent proposals arid language to her, and make a 
reasonable apprehension in her that  "violence was begun to be executed," 
that she feared she was going to be injured or hurt ,  lie having the 
apparent ability to carry i t  into effect. N o  one is going to meet a lion 
as he would a lamb, nor a tiger #as he  would a cat. One creates fear, 
the other docs not. A negro man, using this foul, iridecent language 
towartls a young white girl, as a matter of common knowledge, would 
crcate apprchensiori and fear, and the fact that  he used such language 
v7o11ld plainly indicate "a hcart rcgartlless of social duty and fatally 
1)cwt on mischief." 

We believe, i n  this State, that  the negro has ('the equal protection of 
the laws." I n  fact, the best friends that  the negro has are his white 
~~c ighhor i .  The  rlcgro has been in  many respects a chosen peoplc- 
hrought hcrc, the land of opportmity,  anLong civilized people, x i thout  
any effort or1 their par t ,  from ,Ifr im. T h e  burden "inlposed, not 
sougl~t," has been on the white peoplr of this S ta te  to civilize m ~ d  Cllris- 
tianize them. T h e  trust has been and is being faitllfnlly perfornicd. 
Tlir race is making great strides. I t  is a matter of common knowlctlge 
that if i n  a tr ial  of a case before a jury that  involves a moneyed trans- 
:wtion between a white man  and a ncgro man, if there is the least 
wirlence tha t  the white man has overreached or cheated a negro, the 
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juries invariably decide for the negro. The best element of the negroes 
in this State are in full accord with lam enforcement and the ~ u n i s h -  
ment of the negro who would overstep the bounds of ra'ze and be guilty 
of rape or kindred crimes. North Carolina is now spending approxi- 
mately $4,000,000 a year on negro education, including nearly $2,000,000 
in salaries for teachers and $1,000,000 for new and better schoolhouses. 
This does not include money used for the support of negro colleges and 
normal schools. The last Legislature of 1923 appropriated for perma- 
nent improvement and equipment $415,000 for the negro agricultural 
and mechanical college. The cities and towns are doing their part. 
The Legislature of North Carolina, at  its last session, 1923, appropri- 
ated $50,000 to start a colored reformatory and training school, and 
approximately $10,000 for maintenance. Four hundred acres of land 
has been bought and directors (three white and two colored) have been 
appointed to manage the institution. There are institutions for the 
negro insane, and othev institutions for the :afflicted in the State. 

The policy of the legislative branch of the government is to have 
separation of the races-in the railroads, street cars, schools, public 
institutions, etc., of the S t a t e w i t h  equal accommodations. The same 
policy has been pursued in the cities. When a white library is built, a 
colored library is built. The same applies to parks and such like. I n  
all of the cases the expenditure of money to give equal accommodations, 
etc., has far  exceeded the taxes paid by the negro in proportion to that 
paid by the white people. 

Our State Constitution, Art. XI, sec. 7, says: "Beneficent provision 
for the poor, the unfortunate and orphan, heing one of the first duties 
of a civilized and Christian State," etc. This State through the legis- 
lative branch of the government is trying to meet this obligation to the 
white and negro population alike, in that station of life that each has 
been called. 

The exception by defendant to the court's charge in this case may 
seem to imply a lack of duty by the white race to the negro race. We 
give the legislative conduct in  this matter to show that those to whom 
a sacred duty is imposed are performing this duty through other 
branches of the government. I t  is important in the administration of 
law that all the citizens of the State feel that the courts will do equal 
and exact justice. 

For the reasons stated, there is 
No error. 
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AVERY COUNTY BASIC, S. G. SMITH, A N D  G. 1,. TCTTLE v. C. W. SMITH, 
A. S. ABERNATHY, AXD F. A. ABERNATHT, TRADISG AS A. 8.  ABER- 
NATHY & SOX. 

(Filed 12 December, 1923.) 

1. Mortgages - Subject to Prior Mortgage - Registration - Statutes - 
Sotice. 

A chattel mortgage stating that i t  was made subject to a prior mort- 
gage on the same property to secure the payment of a certain sum of 
money is, by its express terms, in recognition of the existing prior mort- 
gage, and only purporting to convey the mortgaged property to tliat 
extent, does not require registration of the prior mortgage, or the notice 
therein required by statute ( C .  S., see. 3311), to make the ohligatioi~ 
more effective between the parties to thc agreement and the prior 
encumbrancer. 

2. Same-Instructions-Appeal and Error. 
Where a chattel mortgage is given and accepted subject to ii lxior 

mortgage, an instruction in an action thereon tliat makes registration 
of the first mortgage in the proper couilty necessary to the enforccmcnt 
of the condition upon which the later mortgage was given, is reversible 
error. 

:<. Inst~uctions-Plsayei*s for Instructions-Rnles of Court-.*ppral and 
Error. 

I t  is within the sound discretion of the trial judge to give or refuse 
a prayer for special instruction not signed by the attorneys tendering it 
as required by the statute. C .  S., sec. 565. 

4. Appeal and Error-Briefs-Rules of Cou~t.  
Exceptions not embraced in the brief of appellant, or where the brief 

does not conform to the rules of court regulating appeals, will be deemed 
a s  abandoned. Rule 28, 185 N. C., 798. 

APPEAL b y  defendants, interveners, 8. S. Xbernatliy & Son, f r o m  
Ray, J., a t  Apr i l  Term,  1923, of AVERY. 

T h i s  was  a civil action commenced by  t h e  plaintiffs against C. W. 
S m i t h  f o r  the  recovery of $353.75, note  dated 23 December, 1920, and  
clue 23 March ,  1921, wi th  interest,  t h e  note payablc t o  plaintiffs S. G. 
S m i t h  a n d  C. L. Tutt le ,  and  by t h e m  transferred t o  t h e  -1very County 
Bank .  T h e  note mas secured b y  a chattel mortgage of e l e n  date, 
recorded i n  d v e r y  County i n  Book No.  3, p. 232, on the f o l l o ~ v i ~ ~ g  per- 
s o ~ i a l  property, viz.:  "1 p a i r  of bay  mares, 5 years  old, k n o ~ v n  as  t h e  
Aberna thy  mares;  1 brown horse, 8 years o ld ;  1 black horse, 8 years  
o ld ;  1 bay  horse, 9 years  old, and  1 sorrel horse, 1 0  years  old." 

T h e  plaintiffs sued out  the anci l lary remedy of claim and  delivery, 
gave bond, and  took possession of t h e  above-described property. T h e  
defendants, A. S. Aberna thy  & Son,  filed i n  t h e  sui t  an interpleader, 
gave bond, and  t h e  property was turned over to  t h e  i n t e r r e ~ ~ e r s ,  J .  D. 
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Braswell, sheriff of Avery County, making the following return: "The 
said E. C. Guy (agent of Avery County Bank) delivered to me the said 
horses, and they were turned over to the said A. S. Abernathy & Son." 

I n  the interpleader of A. S. Abernathy 8: Son they allege that they 
claim a superior right to that of the plaintiffs to the following personal 
property: "1 pair of bay mares, known as the Abernitthy &ares, now 
about 6% and 7% years of age, and 1 black horse, now about 8y2 years 
old, by virtue of a chattel mortgage executed to them b,y the said C. W. 
Smith on 7 December and registered on 0 December, 1920, in Burke 
County, N. C. Said mortgage was given to secure the purchase of a 
part of said property (with other described in said mortgage), which 
said property was sold to the said C. W. Smith by your petitioners; 
and that there is now due and owing to your petitioners by the said 
C. W. Smith, as the balance of the said purchase price thereof, the sum 
of $562.50, with interest from 7 December, 1920." 

The interpleader further alleged: "That at the time of .the sale of 
the said property to the said C. W. Smith, as aforesaid, and the ese- 
cution and registration of said mortgage to secure said purchase price 
as aforesaid, the said C. W. Smith was residing and working in Burke 
County, N. C., and kept said property there." 

On the trial of the cause in the court below there was a dispute as 
to which county C. W. Smith was a "resident" of, bearing on the ques- 
tion as to which county the chattel mortgage should be registered in. 
Evidence was introduced by plaintiffs and interveners to show which 
county he lived in. The contentions, taken from the c3urt's charge, is 
as follows: The plaintiffs contend "that the mortgagol-, Smith, was a 
resident of this (Arery) county; that he lived in Avery for a number 
of years; lived in what is called the 'Lost Cove' section, owning con- 
siderable property," etc. 

The interveners contend : "He declared that he was a (citizen of Burke 
County, and argues to you extensively that, as a moral matter that it 
would not be right to allow the plaintiff to prevail in this action, for 
that in the mortgage made by the defendant Smith to the plaintiff bank 
that it mas recited in said mortgage that the mortgage made to it was 
subject to a prior mortgage on the same property, to secure the pay- 
ment of a certain amount due A. S. Abernathv & Son. and contends 
this was notice to the plaintiff that there was a mortgage made prior 
to the conveyance of the property to the bank to secure the debt." 

Both chattel mortgages mere introduced in evidence. 
The chattel mortgage given by C. W. Smith to S. G. Smith and 

C. L. Tuttle, plaintiffs, and transferred by them to plaintiff bank, which 
conveyed the property in controversy, has, after the de!;cription of the 
property, this prorision: "Tkis mortgage is m a d e  subject t o  a prior 



N. O.] FALL TERM, 1923. 637 

mortgage on same property to secure the payment of $448 due A .  S.  
dbernathy." (Italics ours.) 

The  chattel mortgage given by C. W. Smith to defendants A. S. 
-1bernathy & Son has this provision: "I, C. W. Smith, of the  county 
of Burke, i n  the  Sta te  of Nor th  Carolina, am indebted to A. S. Aber- 
nathy & Son, of Catawba County, i n  said State, i n  the sum of five 
hundred and sixty-two and 50-100 dollars, for  which they hold my 
~iotes to be due on 7 June,  1981, and 1 Xovember, 1921; and to  secure 
the p a y ~ n ~ r i t  of the  same I do hereby convey to him these articles of 
persolla1 property, to wi t :  One pr. bay mares, 5 and 6 years old, weigh- 
i ~ g  about 1,250 lbs, each; one 2,500 lhs. Spacll wagon, two sets double 
harness with collars, lines a i d  bridles, all this day bought of them; 
one brown horse, eight years old, one black horse, seven years old, 
weighing 1,230 lbs. and 1,240 Ibs. I t  is agreed tha t  if I pay $281.25 
7 June,  1921, I am to pay balance 1 November, 1921." 

Without objection, the defendant C. W. Smith  testified: "When I 
gave the mortgage that  the Avery County Bank is suing on, I told 
them I had given a mortgage to Mr.  Abernathy." 

Without objection, S. L. Shell, a witnms for iritervcners, testified: 
"I live a t  II ickory;  am enlployed by A. S. Abernathy 6t Son, a partner- 
?hip consistii~g of A. S. and F. A. Abernathy. I trade in  horses and 
mules and cattle for them. I know C. W. Smith. H e  is indebted to 
.I. S. Abernathy 6: Son, according to the notes, in the sun1 of four hun- 
dred and some odd dollars, I think about $50; something along there. 
These instruments are  the  notes secured by the mortgage, each onr 
being for $281.25, and there is unpaid on the  two notes four hundred 
and eighty some dollars. T h e  credits on here appear, i t  looks like, 
for the sale of some of this  stock. I can't say from my own knowledge. 
The property taken by the interveners under the bond filed herein are 
not a t  the barn;  they have been sold, and the amounts realized from 
thc sale of that  stock h a r e  been credited on those notes." 

Thc  in ter~eners ,  A. S .  Abernathy & Son, in duc time requested the 
following special instructions to the jury:  

"If you shall find from the evidence that  the property talwn from 
the plaintiffs by in t~ rvenc r s  was property covered by defe~ltlant's mort- 
gage to  intcrvenws, dated 7 December, 1920, and that  the mortgage 
givcn plaintiffs by defeidant, dated 23 December, 1020, n a s  made sub- 
ject to the prior mortgage given interveners by the defendant, then 
you shall find that  the interveners are  the owners and entitled to pos- 
session of said property." This  the court refused to give, assigning 
:IS a reason therefor that  it was not signed hy counsel. T o  the refusal 
to give the a b o ~  e instruction the  interreners, A. S. Abrrnathy 6: S o ~ i ,  
cuceptcd. Thiq n7ns the interveners' fourth exception. 
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The court below charged the jury as follows: "So it comes down to 
this question, there is no dispute, and the court charges you that this 
reservation in this second mortgage is not notice to the plaintiff of the 
prior conveyance to Abernathy-so it comes down to this question of 
fact : Was Smith a resident of Burke County at the time of making the 
mortgage to Abernathy & Son? I f  he was, the mortgage was properly 
registered there, and the property can be held under that mortgage any- 
where in the State it may be found; but if he was not a resident of 
Burke County, and the plaintiff contends he was not and the inter- 
veners contend that he was, if he was not such resident, then the regis- 
tration there would be a nullity, and the registration here would pre- 
vail, and the plaintiff mould have the right to have the issue answered 
yes, that he was a resident of Avery County." 

The interreners, &I. S. Abernathy 8: Son, excepted to the above 
charge, IT hich was their fourteenth exception. 

The issues submitted to the jury were as follows: 
"1. What amount, if any, is the defendant, C. W. Smith, indebted 

to plaintiff? Answer: '$353.75, with interest froin 23  March, 1921.' 
"2 .  Was the defendant Smith a resident of Arery County at  the 

time of making the mortgage to Abernathy & Son, and has he con- 
tinued such residence? Answer : 'Yes.' 

"3. I s  the intervener the owner of the property -1escribed in the 
mortgage from C. W. Smith to Abernathy & Son? Xo answer." 

The court below gave judgment on the verdict against the defendant, 
C. W. Smith, for $353.75 and interest from 23 March, 1921, and 
judgment against the interveners, A. S. Abwnathy & Son, as follows: 
"And it further appearing to the court that at the date of the execu- 
tion of the promissory note offered in evidence by the plaintiff that the 
defendant C. W. Smith, in order to secure the prompt and faithful 
payment of said note, executed to the plaintiff's assignors a certain 
chattel mortgage on the property described in the plaintiff's affidavit 
filed in its action of claim and delivery, and that said plaintiff, in order 
to enforce the payment of said note, had advertised the said property 
for sale under the power of sale contained in said chattel mortgage, 
and has caused claim and delivery proceedings to be. instituted against 
thc defendant C. W. Smith and delivered to the plaintiff for the purpose 
of sale. And it further appearing to the court that prior to the day of 
sale of said property the interveners, A. S. ~ b e r n a t h y  8: Son, intervened 
in said action and set up claim of title to said property, and upon 
giving the bond required by law in the sum of $1,200, signed by A. S. 
Abernathy & Son, F. A. Abernathy, S. L. Shell and J .  F. Abernathy, 
as sureties; and it further appearing to the court that, upon the filing 
of said bond before the clerk of the Superior Court of Avery County, 
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the said property mas taken from the possession of the plaintiff and 
delivered to said interveners, and tha t  said property has been removed 
from the county of Avery and converted by the interveners: I t  i s  con- 
sidered, ordered and adjudged by the court tha t  the said plaintiff re- 
cover of the interveners, A. S. Xbernathy 6: Son, and the sureties on 
their detention bond the sum of $1,200, according to the tenor and 
condition of the detention bond filed in  said action, the said bond of 
said interveners and the sureties paying into court $353.75, nit11 in- 
terest thereon from 23 Blarch, 1920, together with all the costs and 
expenses incurred by the plaintiff in taking and keeping of said prop- 
erty described in  the af f ida~i t  of the plaintiff in the sun1 of $91.20, as 
sho~vri by itemized statement, and costs of this action, to be taxed by 
the clerk." The  signing of the judgment is the inter\eners7 niiieteenth 
exception. 

I n  the brief of the interveners, appellants, there are eleven assign- 
ments of error. The  fourth exception in the record is  not coilsidered 
in the brief of the interveners, appellants, as one of the assignrilcnts 
of error. 

The  brief of interveners, appellants, consider, in their assignments 
of error, exception 14 in the record under 8th assignnmit of error and 
exception 19 of the record ( the  signing of the  judgment) under their 
11th assignme~it of error. 

T e  do not think for a decision of this case any other assigninelits 
of error are necessary to he considered. 

Ti. W. ll'all and Love & Lozce for plaintiffs. 
J .  TI'. Bagland a n d  Self ,  B a g b y  d r l i l~en  for intcrzwncrs. 

CI,~RRSOS, J. The fourth exception by interveners, the appellants, 
is as fo l lo~rs :  '(The interveners, ,I. S. ~\hernathy & Son, in duc time 
rcqucitcd the folloning special instructions to the jury:  'If you sllnll 
find from the c~iclence that tlle propwty talien frorn the plaintiffs by 
inter~criers v n s  1)roprrI~- corcrcd 1)y d~~f(~i i i l , i i~ t ' s  niortgagc to intcr- 
~cn r r . ,  rlated 7 Deceniber, 1920, and that  the mortgage given plaintiffs 
hp defendant, dated 23 December, 1920, nns  made sulsjcct to tllc prior 
mortgage given interrrners by tlle clc~fcntlnnt, then you 41all find t h n t  
the intervcners are the on.ners and crititlcd to possession of said prop- 
erty.' " The court declined to g i w  this prnycr for instruction, nq5igning 
as a reason therefor that  it was not signed 1)y couiisel. This was in  
the sound discretion of the court below. 

"Counsel praying of the judge instructior~s to the jury must put 
their requests i n  writing entitled of the cause, and sign them; othcr- 
wise the judge may disregard them. They must be filed with the clerk 
as a part  of the record." C. S., 565; Pri tche f t  21. R. R., 157 N. C., 88. 
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The fourth exception is deemed abandoned. "The brief of appellant 
shall set forth a succinct statement of the facts necessary for under- 
standing the exceptions, except as to an exception that there was no 
evidence, it shall be sufficient to refer to pages of p:rinted transcript 
containing the evidence. Such brief shall contain, properly numbered, 
the several grounds of exception and assignments of error, with refer- 
ence to printed pages of transcript, and the authorities relied on classi- 
fied under each assignment; and if statutes are material, the same 
shall be cited by the book, chapter, and section. F,.sceptions in the 
record not set out in.appellant's brief, or in support of which no reason 
or argument is stated or authority cited, w i l l b e  taken as abandoned 
by him. Such briefs when filed shall be noted by the clerk on the 
dbcket, and. a copy thereof furnished by him to opposite counsel on 
application." Rules of Practice in Supreme Court, part of Rule 28 
(185 N. C.. 798). 

The contention is considered later under the eighth assignment of 
error, exception 14 of the record. 

The plaintiffs in their brief succinctly state the real contentions in 
the case. "As the mortgage held by plaintiff was reg stered in Avery 
County, where the mortgagor resided, and the inteneners' mortgage 
was registered in  Burke County, where the mortgagor, C. W. Smith, 
was temporarily engaged on a logging contract, t h e ~ e  are only two 
points involved in the case: (1) whether the plaintiffs are protected 
by the registration of their mortgage in  the county where the mort- 
gagor resided and had his home; (2) whether this clause in the mort- 
gage executed by the mortgagor to plaintiff at a later date, "This mort- 
gage is made subject to a prior mortgage on same property to secure 
the payment of $448 due A. S. Abernathy," created a lien in favor of 
the interveners, "A. S. Abernathy 8: Son." 

The first contention need not be considered, in view of the position 
taken by the court in this case. 

The second contention is to the charge of the court as to the legal 
effect of the clause in the mortgage to S. G. Smith and C. 1;. Tuttle, 
which reads as follows: "This mortgage is made suhject to a prior 
mortgage on same property to secure the payment of $448 due S. 
Abernathy." 

The interveners, under their eighth assigninent of error in their 
brief, to the fourteenth exception in the record, is entitled to have this 
matter passed on, as the court below charged the jury as a matter of 
law: "So it comes down to this question, there is no dispute, and the 
court charges you that 'this reservation in the second mortgage is not 
notice to the plaintiff of the prior conveyance to A1)ernathy." We 
think the court below erred in the charge. 
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The mortgage given to S. G. Smith and C. L. Tuttle, wl~ich was 
assigned to Avery County Bank, was made "subject to a prior mort- 
gage," etc. Webster defines the word "subject" to mean "to bring under 
control, power or dominion; to make subject; to subordinate; to sub- 
due." This means more than a mere notice to protect the mortgagor 
(C. W. Smith) of conveying mortgaged property or incurring liability 
by giving a mortgage to plaintiffs S. G. Smith and C. L. Tuttlr, nhen 
there was an existing lien on the property. The language lneans what 
it says, that the Smith and Tuttle chattel mortgage is subject to, brougl~t 
under control of, subordinate to, a prior mortgage on the same property 
to secure the payment of $448 due A. S. Abernathy. I t  is contended 
by plaintiffs that thc mortgage would give notice that o d y  il. S. 
-1bernathy held :I mortgage, whereas thcw was a prior niortgage to 
-1. S. Abernathy 8: Son. We thiuk this ilnmatcrial frolri the facts ill 
this case. Without objtlction, the dcfer~dant C. W. Smith testified: 
"When I gave the mortgage that the Avery County Bank is suilig 011 

I told them that I had given a mortgage to Mr. Abernathy." The 
plaintiffs were not misled. I n  fact, S. L. Shell, witness for inter- 
yellers, testified, without objection, "He is indebted to A. S. Aber- 
nathy & Son according to the notes"; without objection he stated the 
ownership of the notes and amount due on same. I f  the owllership 
a,nd amount mere material, the plaintiffs should have objected to Shell's 
testimony as varying or adding to a written matter. I t  will be noted 
that the mortgage which plaintiffs claim under states, in  the descrip- 
tion, ''1 pair of bay mares, 5 years old, known as the Abernathy mares." 
The clear intention of the parties, from all the evidence, is that the 
plaintiffs S. G. Smith and C. L. Tuttle took the second mortgage from 
C. W. Smith subject to the Abernathy mortgage. 

Where the registration of an instrument is required, no notice to 
purchaser, however full and formal, mill supply the place of registra- 
tion. "No deed of trust or mortgage for real or personal estate shall 
be valid at  law to pass any property as against creditors or purchasers 
for a raluable consideration from the donor, bargainor or mortgagor, 
but from the registration of such deed of trust or mortgage in the 
county where the land lies; or in case of personal estate, where the 
donor, bargainor or mortgagor resides; or in case the donor, bargainor, 
or mortgagor resides out of the State, then in the county where the 
said personal estate, or some part of the same, is situated; or in case 
of choses in  action, where the donee, bargainee or mortgagee resides. 
For the purposes mentioned in  this section the principal place of busi- 
ness of a domestic corporation is its residence." C. S., 3311. See 
Door Co. v. Joyner ,  182 N .  C., 521; Fertilizer Co. v. Lane,  173 N. C., 
184; T r e m a i n e  v. Williams, 144 N. C., 116, and cases cited. 
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I n  the instant case this language was more than actual notice. I t  
was an agreement between C. W. Smith, the maker of the chattel mort- 
gage, and S. G. Smith and C. L. Tuttle, the plaintiffs, that what right 
and title they obtained to the personal property mortgaged to them 
was subject to the Abernathy mortgage. "This  mortgage is made sub- 
ject to a prior mortgage on same property to secure /he payment o f  
$448 due A. S .  Abernathy." 

The present case is in all respects similar to Bank v. 17ass. 130 N.  C., 
592. I n  that case, following the description in the mol-tgage, was this 
clause: "Said ,23994 acres is subject to a mortgage or deed in trust f o ~  
about $1,650, balance of purchase-money on land." (Italics ours.) 
Montgomery, J., said: "We think those words establish a trust in 
equity in favor of defendant for the security of the debt mentioned in 
the deed of trust upon the property, or the proceeds which may arise 
upon a sale of the same by the mortgage. And this benefit, as we have 
seen, is in no way derived by title acquired through the deed of trust, 
but it comes by virtue of the charge and trust set out in  the mortgage." 
Hinton v. Leigh, 102 N.  C., 28; Brassfield v. Powell, 117 PUT. C., 141; 
Bank v. Redwine, 171 N.  C., 569. 

We do not think that the facts in the case of Piano Co. v. Spruill, 
150 N.  C., 168, applicable to this case. I n  that case the words (in 
the mortgage to Spruill & Bro.) was "clear of all encunlbrances except 
$115 due the piano company." This language was held merely notice 
to avoid any charge against the mortgagor of conveying mortgaged 
property or incurring liability to the grantees for removal by them 
of the encumbrances. 

We think that in  Blacknall v. IIancock, 182 N .  C., 373, Hoke, J., 
draws the right distinction. H e  says there: ('Again, it is insisted that 
plaintiff's claim to the extent of the purchase-money debt paid to the 
Edwards heirs should be held superior because the deed of trust under 
which defendant claims is in  recognition of the Edwards lien, and 
under the principle approved in Il inton v. Leigh, 102 N.  C., 28, but 
on the facts presented, this exception also must be overruled. I n  Hinton 
v. Leigh, supra, the Court held that the claim under a later registered 
mortgage should be preferred to claims secured by a subsequent deed 
of trust, but which had been first registered, but this was on the ground 
that by correct interpretation the deed of trust fully recognized the 
validity of the mortgage and conveyed the land to the irustee only as 
subject to the mortgage lien. But the position does not prevail from 
the fact that in the instant case the deed of trust to defendant in the 
covenant against encumbrances merely excepts the claim then existent 
in  favor of the Edwards heirs. The present case comes clearly within 
Piano Co. v. Spmi l l ,  150 N.  C., 168, and that class of cases which hold 
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tha t  a mere  reference t o  t h e  existence of a pr io r  encumbrance docs not 
recognize i t s  val idi ty  a s  a superior  l ien except a s  i t  m a y  comply with 
requirements of our  regis trat ion laws." 

F o r  t h e  reasons given, there  was  e r ror  i n  t h e  court's charge. T h e  

eleventh a s s i g ~ ~ m c n t  of error, nineteenth exception i n  t h e  record, was 
to  t h e  court  signing t h e  judgment. F r o m  t h e  view taken of th i s  cause, 
there mas e r ror  in t h e  judgment  a s  rendered so f a r  as  i t  applied to  t h e  
interveners. 

F o r  t h e  reasons pointed out, the re  lnust be a 
N e w  tr ia l .  

BC'HOOL COMMITTEE OF SEVENTY-FIRST CONSOLIDATED SCI1OOI~ 
DISTRICT ET AL. v. BOARD O F  EDUCATION OF CUJIBERLSND 
COUNTY AND BOARD O F  CORlhlISSIONERS O F  CUJIBERLIND 
COUNTY. 

(Filed 12 December, 1923.) 

1. Schoold - Districts - Oonsolidation - Taxation-Bonds--Elections- 
Counties--Board of Education-Discretion. 

Where, prior to an election of a school district to vote upon the ques- 
tion of issuing bonds and levying a special tax for the location and 
erection of public school buildings, assurance is given by the county 
board of education that  the buildings would be located in the geographi- 
cal center of the district, and upon this assurance the bonds and special 
tax nere  approved, the change in the location of the school buildings 
is a matter within the discretion of the board, when it  is further made 
to appear that another district had since been added to the original one. 
with its approval, by consolidation according to law, nhich had voted 
to contribute their proportional part of the expenses of the district 
thus consolidated. 

2. S a m ~ c o u l t s .  
The courts will not interfere with the exercise of its discretion by the 

county board of education in locating public school buildings within a 
school district therein, when not in abuse of the discretion vested in 
the board. 

3. Same--Referendum. 
Where the county board of education has by referendum ascertained 

the approval of a school district as  to the relocation of a place previ- 
ously proposed by it  for its public school buildings, it  nil1 be received 
as  evidence of its good faith in the exercise of its discretion, notwith- 
standing the referendum was not made in strict accordance with law. 

4. AppeA and Error-Schools-Findings of P a c t R e v i e w .  
The findings of fact upon the evidence by the judge of the Superior 

Court, upon which he bases his conclusions of law as  to the abuse of 
its discretion by the county board of education in locating or relocating 
a place for the erection of its public school buildings, is not conclusive 
on the Supreme Court on appeal. 
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5. SchooleTaxation-Bond Issues-Constitutional Law. 
Where a school district has been consolidated with another having 

valid authority to issue bonds for public school purposes, and levy a 
special tax therefor, and has complied with Article V I I ,  section 7, of the 
Constitution as to the payment of its proportionate part. the bonds when 
issued will be a valid obligation upon both of the districts so consoli- 
dated. 

6. Schools-Taxation-Bonds-Statutes. 
Where two school districts have been consolidated and have voted 

for bonds and a special tax levy for public school purposes under the 
provisions of chapter 57, Public Laws, Extra Session of 1920, but have 
not issued the same or incurred obligations thereunder, the bonds to be 
issued should be in the name of the corlsolidated district, under the 
provisions of the Public Laws of 1923, ch. 136, sec. 266. 

APPEAL from Sinclai~, J., at Septernbcr Term, 1923, cf CGMBERLAKD. 
Prior to 1 October, 1921, several districts having an equal rate of 

special school tax were consolidated and designated Seventy-first Con- 
solidated School District. By virtue of Public Laws, Extra Session 
1920, ch. 87, the board of cornmissioners on the first Monday in October, 
1921, ordered an election to be held in the consolidated district on the 
question of issuing serial bonds not exceeding $40,000 and levying an 
annual tax for the purpose of erecting, enlarging and equipping a 
school building or buildings in said district; but before the election 
was held a controversy arose among the voters as to the location of the 
proposed building, and thereupon the board of education expressed its 
purpose to place the building as near the geographical center of the 
district as was practicable, all things considered. 

The election was carried in  favor of the bonds and the special tax, 
but it would have failed if the board of education had not given assur- 
ance as to the location of the building. a f t e r  the election, Clifton was 
chosen as the site, and R. H. Owen, a taxpayer residing in said district, 
brought suit against the board of education and the scliool committee, 
alleging that Clifton was not near the geographical center of the dis- 
trict, that the preelection agreement had been disregarded, and that the 
board had abused its discretion in fixing the location. A preliminary 
restraining order was issued but was dissolved at the hearing. Upon 
appeal the Supreme Court affirmed the judgment vacating the injunc- 
tion but retained the cause for final hearing. See 184 IT. C., 267. At 
the February Term, 1923, Owen took a nonsuit as to the school com- 
mittee. *4 tract of ten acres at Clifton, selected as a site, was conveyed 
to the board of education, the special tax was levied and collected for 
1921 and 1922, and a notice was published that sealed bids would be 
received for the erection of the schoolhouse. 
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- tf ter  the election was held, as  herein set out, the board of education 
thought that  Galatia School District should be included in the Seventy- 
first, ant1 in  order finally to determine the question, called into con- 
sultation the school committee of the Seventy-first Consolidated Dis- 
trict, and the committee unanimously recommended the  consolidation 
of the two districts; whereup011 the board of education, i n  the exercise 
of its discretion, effected the consolidation. After doiug so, the board 
submitted a rcferelidum to the  taxpayers of the Seventy-first Consoli- 
tlntcd District as  to the location of the building, arid 201 votes vcre  
cast in favor of Glendale and three in  f a ro r  of Clifton. 

Ih fo re  taking final action in the matter the board of eclucntioli caused 
all election to  be llrld in  tllc Galatia District to ascertair~ ' i ~ l l ~ t l l r r  the 
taxpayers tl~orein would assume payment of their par t  of the taxes 
necessary to maintain the school and pay the bonds and iuterrst, and 
said election resulted ill favor of assuming the debt and consolidati~lg 
the districts. This  outline is not intrnded to represent all the facts 
f o u ~ ~ d  by the lower court. 

The  object of the present action is to determine whethrr the proposed 
I~ontls may be issucd and by whom; to enjoin the  board of educatioii 
from changing the location of the school site from Clifton to Glendnle; 
and to  requirr the immediate sale of the bonds and the erection of the 
building. 

Judge Sinclair issued a temporary restraining order, and the case 
was heard by him a t  the September Term, 1023. By consent, this 
case and Owen v. Board of Education mere consolidated, a jury tr ial  
was waived, and the presiding judge found the facts and rendered the 
following judgment : 

I t  is ordered, adjudged and decreed: 
(1) That  a bond issue in  the amount of $40,000 of Seventy-first 

Consolidated School District, in denominations of the terms, etc., as 
specified in the order and notice of clection hereinbefore set out, has 
been legally authorized, aud when issued will be and constitute a valid 
and binding obl ip t ion  upon the  Seventy-first Consolidated School Dis- 
trict as described in said order and notice, and the subjects of taxation 
therein can thereafter, i n  the manner provided by lam, be taxed for the 
payment of said bonds and the interest thereon. 

( 2 )  T h e  board of education is estopped from changing or atternptilig 
to change the location of the proposed school building from Clifton to 
Glendale, and its attempt so to  do under the facts i n  this case i s  irl 
excess of any authority vested in  i t  by law, and is so unreasonable as 
to amount to an  oppressire and manifest abuse of discretion, is  of no 
effect and \yoid, and said board is  hereby perpetually restrained and 
enjoined from attempting to locate or erect said building at Glendale. 
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( 3 )  Clifton has heretofore been selected, determined upon and desig- 
nated by the board of education in the judicious exei~ise  of its dis- 
cretion as the location of the proposed building, and the board of edu- 
cation and the board of trustees of the district are hereby directed 
in the manner required by law to immediately erect and equip said 
building at Clifton as soon as the money can be realized from the sale 
of said bonds. 

(4)  The Board of Education of Cumberland County is hereby ad- 
judged to be the proper body to issue and sell said bonds, and it is 
hereby directed forthwith to do all things needful and proper in the 
immediate issuance and sale of said bonds, and sell the same and apply 
the proceeds therefrom as above directed to the erection of said building 
at Clifton. 

( 6 )  The cost of this action, to be taxed by the clelk, is adjudged 
against the defendant board of education. 

Dye $ Clark for plaintifjs. 
Rose & Rose, Attorney-General Xan?~in,q, and Assistant dttorne!y- 

General Nmh for defendants. 

 DAMS, J. The cardinal question presented in the argument here is 
whether the board of education had the legal right to change the site 
of the proposed schoolhouse from Clifton to Glendale. His  Honor 
found as a fact that in making the change the board was actuated by 
no improper motive, but he held as a legal inference that upon the 
facts in the case the change was ultra wires, or if not, that it amounted 
to an oppressive and manifest abuse of discretion. This conclusion, 
me presume, was based chiefly on the finding that the potential factor 
in the election of 17 November, 1921, was the board's sssurance that 
the building should be erected at  or near the geographical center of the 
district, and that a majority of the qualified voters w d d  not have 
voted for the bonds if such assurance had not been given. I f  the record 
showed nothing more in regard to the change of site these facts would 
raise the serious question whether approval of the bond issue had not 
been submitted as a conditional proposition by which the defendants 
are bound (illcCracken v. R. R., 168 N. C., 62) ;  but there are other 
facts which must be considered. I t  appears from the record in the 
Owen suit that there was serious objection to Clifton as a site for the 
school, and the board of education endeavored to allay the dissatisfac- 
tion. On 30 April, 1923, certain citizens of Seventy-first District 
filed with the board of education a petition requesting that the Galatia 
District be included in the Seventy-first School District and that the 
selection of a site for the building be reconsidered. The school com- 
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rnittee of the Seventy-first District recoinrncnded such consoliclation. 
The  board of education then decided that  a referendun1 or test vote 
92iould be taken on 18  May  to  ascertain the ~vishes of the qualified 
voters of the t n o  districts as to the location of thc school buildiiig; and 
tlir returns made by the judges of election show that  201 voters favored 
Glendale and three favored Cliftoil. I t  is t rue tha t  a new rceistration 
n-as not required, and th r  three pollholtlcrs or a majority of thcm rvcre 
authorized to decide \tho were qualified to vote; but the names of the 
voters were preserved and thew is no suggestion that any one voted 
who was not qualified or that any qualified voter was rcjcctcd. H i s  
Honor found tliat a large proportion of the ~ o t e r s  of tlic Seventy-first 
Iliitrict (lid not take 1)al.t in the refercnduln for tllc reason t h t  they 
considered the locatiou scttled; tliat Galatia at that  time was not a 
p:wt of the consolitlatt~l district, aiitl that the referendnln was not 
ixutllorized by law. But n c  are not now dealing with the legal efficacy 
of the test vote as a binding obligatioii, hut wi& the whether 
the board of education grosslv abused its discretioil or  wlicthrr it in- 
terided primarilg to subscrve tllc rtfucational interests of the. two tlis- 
tricts. Moreover, the defendants contend that  in the bond elcctiori the 
total registered ~ o t e  of Seventy-first District n.as 199, the total regis- 
tered vote of the Galatia territory 63, making a total camhinet1 regis- 
tration of 262, and tliat a majority of the qualified voters residing ill 
the original Seventy-first District favored the proposed cha~lge  of site. 

While his Honor's findings of fact are comprehensive and ill the 
main supported by thc evidence, they are subject to review in a suit 
of this character (Lee I ) .  TTTaynesvill~, 184 N. C., 563) ,  and our under- 
standing of the facts precludes approval of the ruling that  changing 
the schoolhouse site from Clifton to Glendale was beyond the power 
vested in the board of education or n a s  so unreasonable as to amount 
to an  oppressive and rnaiiifest abuse of discretion. I f ,  as we have 
intimated, the doctrine i11 ~VcCracken's case is  not applicable to the 
facts here r~rcsented the board of education was remitted to the exercise 
of its sound discretion in determining the matter of a change ill thc  
location of the building (P. L. 1923, ch. , see. 60 e t  seq.), and the 
familiar principle (recogiiized by his Honor) is firmly established, that  
in the absence of gross abuse the courts will not undertake to  supervise 
or control the  discretion conferred by law upon public officers iu thc 
discharge of their duties. 111 V ~ n a b l e  c. School Comnzitt~e, 149 N. C., 
120, the  Chief Just ice said:  "The rebuilding of the school and the 
change of site a re  matters vested by the statute in the sound discretion 
of the school committee, and is not to be restrained by the courts unless 
in violation of some provision of law or the committke is influenced by 
improper motives o r  there is misconduct on their part." Peters v. 
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Highway Corn., 184 N. C., 30; Person v. Wotts, 184 N. C., 506; Daven- 
port 1 ' .  Board of Education, 183 N. C . ,  570; Dula v. 8chool Trustees, 
177 N. C., 426; ,Vewton v. School Committee, 158 N. C ,  187; Brodnax 
v. Groom, 64 N. C., 244. 

His  Honor adjudged that the bonds when issued will be a valid obli- 
gation upon the Seventy-first Consolidated School District as described 
in the order and notice of election, and that the subjects of taxation 
therein shall be taxed for the payment of the bonds a r d  interest. To 
this extent the judgment is correct; but if at an election duly held a 
majority of the qualified voters in the Galatia District pledged thc 
faith and loaned the credit of the district for their proportionate part 
of the tax necessary to pay the bonds and interest, as provided in the 
Constitution, &4rt. V I I ,  sec. 7, the bonds when issued will be a valid 
obligation upon the Seventy-first Consolidated School Ilistrict, includ- 
ing Galatia. 

I n  substance, the plaintiffs have also applied for a mandatory injunc- 
tion to compel the immediate issuance of the bonds, and a question 
has arisen as to the body by whom they are to be issued. I t  is admitted 
that the election upon the bond issue was held under the provisions of 
chapter 87 of the Public Laws of the Extra Session of 1920. I n  the 
second section of that act i t  was provided that bonds authorized for a 
school district should be issued in the corporate namr~ of the school 
district as provided by chapters 143 and 308 of the Public Laws of 
1919. At the session of 1923 the General Assembly repealed chapter 
87 of the Public Laws of 1920 (Extra Session) and made the following 
provision for bonds previously authorized : "If bonds (or indebtedness 
have heretofore been voted under any act, and have not yet been issued 
or incurred, they may be issued or incurred pursuant tcl the provisions 
of the act under which they were voted." P. L. 1923, ch. 136, see. 265. 
This section seems to be controlling. 

His Honor's judgment as it appears of record is set out in the state- 
ment of facts. The first section thereof is modified to the extent of 
including Galatia District since its consolidation with Seventy-first 
Consolidated District, and as thus modified is affirmed. The second, 
third, and fifth sections are reversed, and the fourth section is reversed 
as to the corporate name in which the bonds are to be issued and sold 
and as to the direction that the schoolhouse be erected at  Clifton; but 
the bonds should be issued and the proceeds applied as p:*ovided by law. 

I n  part reversed. 
I n  part modified and affirmed. 
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EUGENE B. GRAHAM, JR., v. THE CITY O F  CHARLOTTE. 

(Filed 20 December, 1923.) 

1. Municipal Corporations - Cities and  Towns - Damages - Notice - 
Statute-Action. 

A statutory provision that written notice shall be given to the board 
of aldermen of a city, of a n  injury, in order to render i t  liable in dam- 
ages for its negligence therein, stating the date and place of the hap- 
pening or infliction of such injury, its manner and the amount of dam- 
ages claimed, within a certain time thereafter, requires only a substan- 
tial compliance therewith, without the technical nicety necessary to 
pleadings; and the notice given in this case is held sufficient 

Where a city, under the provisions of special and general statutes is 
authorized to oDen new streets, erect bridges therefor, etc., and requircd 
to keep them in proper repair, and permitted to pass laws for abating 
public or private nuisances of any kind, and preserving the health of its 
citizens, the authority is  also conferred on them to properly construct 
the approaches of the streets to the bridges they may construct; and 
the city is liable in damages, as  in case of maintaining a nuisance, for 
an injury to one driving an automobile across one of these bridges caused 
by the negligence of the city in leaving concrete pilasters estmding into 
the road intendcd for the travel of vehicles. C. S., secs. 2675, 2676. 

Same--Contributory Negligenc+Ordinancee. 
Where there is evidence that the defendant city was guilty of negli- 

gence in constructing concrete pilasters a t  the approach of its street to 
a bridge. insufficiently lighted a t  the place a t  night to be observed by 
one traveling across the bridge i11 an automobile a s  a passenger, the 
fact that  the one so injured was violating an ordinance of the city 
prohibiting him from sitting on the side of the truck with his feet hang- 
ing ovcr, is not such contributory negligence a s  will bar his recovery, 
as  a matter of law, but leaves to the jury to determine under the evi- 
dence, a s  an issue of fact, whether the defendant's negligence was, not- 
withstanding, the proximate cause of the injury. 

Same--Nonsuit-Questions fo r  Jnq-Trials. 
In  this action to recover damages against the city for a personal 

injury, evidence that the injury was caused by the defendant's letting 
t n o  concrete pilasters remain in the way for vehicles to travel, a t  the 
approach of a bridge on its street, and that the plaintiff's injury was 
caused thereby on a dark night, with insufficient light provided there 
by the city, and that the plaintiff a t  the time was being carefully driven 
in an automobile as  a passenger by another, with the other evidence in 
this case, i s  held sufficient, upon d~fenrlalit's motion a s  of nonsuit, to 
take the case to the jury. 

APPEAL by defendant from Webb, J., a t  May Term,  1923, of MECK- 
LEKBURQ. 

Civil action. T h e  mate r ia l  facts a r e  as  follows: 
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Eugene B. Graham, Jr., the plaintiff, testified, in part, as follows: 
"I am plaintiff in this action; was 22 years old on 18 June, 1919. 

I was a clerk at  the Charlotte Supply Company after 1: returned from 
France. I worked for Burwell & Dunn Company about three years; 
was working there when I went to France, at  a salary of $15 or $20 
per week. I was learning the drug business. I went to France on 
S May, 1918, remaining there between ten and eleven months. I got 
back from France on 2 April, 1919. 1 was with the Thirtieth Division, 
Machine Gun Company, practically all the time, except when I was in  
machine-gun school. I was sergeant, and th<.y sent three sergeants from 
the company to this school at  Langres. I was honorably discharged 
from the Army when I got back. After I got back I loafed a month, 
trying to get back to civilian life, and then went to wo1.k at  the Char- 
lotte Supply Company at a salary of $15 a week. I was injured on 
11 July, 1919. I was on a truck on Seventh Street. The truck was the 
property of Sloan Sherrill's father. I t  was a straw ride. Sloan Sher- 
rill was driving. I was called on the phone and invited to go. 'I had 
nothing else to do mith the ride, except to go by invitation. 1 was 
injured at  night. We had gone to Rhyne's Park. Sloan Sherrill and 
Laura Alexander invited me to go. The ride was given in honor of 
Miss Helen Fewell, of Rock Hill. Dr. J. R. Alexander and his wife 
were chaperoning the party. They accompanied us back to town in a 
separate car. The sides of the truck were taken off and cushions placed 
around the sides, so we could sit that way. I mean the uprights were 
taken off. Had  automobile cushions. Therc were about fifteen or six- 
teen people on the ride. As we sat on the cushions on ;he side of the 
truck our feet were hanging over the side of the truck. Immediately 
before the injury, we came up toward the Elizabeth sect on to take the 
guests home, and were coming back towards Charlotte, on Seventh 
Street. Sloan Sherrill was driving. The truck had a closed cab. 
That (referring to the photograph) is the kind of cab the truck had 
on it, and the kind of truck, mith the exception that ihe sides were 
off. As we were coming into Charlotte, on East Seventh Street, I 
was riding on the right-hand side, coming into Charlotte. I was the 
first on that side, immediately behind the cab. Sloan Sherrill and 
Laura Alexander were in  the cab. Miss Helen Femell s ~ t  next to me; 
E. Y. Marsh sat next to her. Fred McCall and J. R. Alexander, Jr . ,  
were also on the right. Some of the others were sitting in positions 
similar to mine, on the left-hand side. The moon had been up, but I 
think i t  was going down. I t  was either going down or it had gotten 
cloudy. I t  wasn't as light as it had been when we started. I t  was not 
pitch-dark, but it was not very light. ,4s to the first notice I had of 
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being in danger, I don't know whether I heard some one holler or not. 
I had my head back, talking to this lady, and when I turned I was hit. 
I was looking back towards the rear of the truck. The lady was between 
me and Mr. Marsh. I do not know anything about the fact that we 
were crossing this bridge. I could not see the outlines of the bridge. 
I was mashed between the fourth post and the side of the bridge. By 
the fourth post I mean the farthest toward Charlotte. After I was hit 
I was knocked off-about 10 feet, I guess; and I must have been 
sturined, and when I came to I was lying on the street or sidewalk. 
I tried to stand up and go after the truck, and couldn't stand up. I 
looked up, and my foot mas practically off-just hanging by a little 
piece of flesh. I sat down and waited until the party came back. My 
right foot was hurt. I t  has a scar where it was hurt. My left foot 
was amputated. The X-ray s h o ~ ~ e d  a fracture of the large bone of my 
right leg, but it knitted back together by itself. The ankle was twisted, 
and it was about two months before it got straight, and at times now, 
when I walk a great deal, it bothers me. I t  hurts ill the arch. 1 was 
taken to the hospital shortly after I was injured. Dr. Gibbon ampu- 
tated my left leg, and Dr. Scruggs assisted him. I was suffering im- 
mensely by the time I got to the hospital. I had one foot off ancl one 
great big piece of flesh out of the other. They amputated the leg that 
night. After I came from under the influence of the anesthetic I suf- 
fered immensely. I could not sleep in the day or at night. I had to 
put both legs in a certain position in the bed, and could not move. 
Every time I moved the nurse had to more me. I was under the influ- 
ence of narcotics for a long time. I was in the hospital from 11 July 
to 5 September, and was then taken home. I was confined to the bed 
about two months after I got home, and confined to the house after that 
for several weeks. After I finally got out, for the first few weeks, I 
couldn't even use crutches. I had to be carried to the office and back. 
They would take mc in the morning and get me again at night. Then 
I 1%-allied on crutches for about a year and a half. Then I got this 
artificial leg. L\fter I got home I sufkred pain. My medical and hos- 
pital bills aggregated about $1,000. The fact that I lost one of my 
legs interferes with my ability to get about and attend to my business, 
especially during the hot in eat her. Year before last, during the hot 
~veather, I had to take off this artificial leg for about two months, oil 
account of the heat. I t  galled the leg, and pus formed, and I couldn't 
wear it. I am still working for the Charlotte Supply Company as a 
clerk. I have suffered humiliation ancl mental anguish on account of 
~ e i n g  crippled. I would say the truck was going at a speed of betweell 
15 and 18 miles an hour." 
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S. S. Sherrill testified, in part, as follows: 
"I am a mechanical engineer; graduate of Clemson College. I was 

driving the truck in question, which belonged to my father. On that 
night I happened to be driving the truck, as Miss Alexander and I had 
arranged to give $ party for Miss Helen Fewell, of Rozk Hill. I fur- 
nished the truck, at the request of Miss Alexander, and drove it. She 
invited the guests. The seats were just automobile seata placed around 
the edge. I put them there-placed on either side and behind. I hare  
a diagram of the truck, arid also the dimensions of this: bridge, railing 
and posts, as they existed at the time of this injury, and also as to the 
location of ' the parties on this truck at the time of the injury. The 
blueprint you show me is a correct diagram and truly represents the 
plare where the truck struck the westgrly post. (Witness here draws a 
diagram on the floor.) The line nearest the jury box is the outside 
railing; there is a hand-railing along there; that is on the northerly 
side. 1 took the measurements on 13 October, 1921. The conditions 
were the same immediately after the injury. Before the night of the 
injury I didn't know anything particular about the relative location of 
the pilaster and side-railing with reference to the curb of the street. 
The line nearest the jury box is the hand-railing on tke north side of 
the bridge. The railing is concrete, with a 4-inch channel brace under 
it. I f  the curbing on the easterly and westerly sides of the street were 
to continue, the street line would run parallel to this l i n e t h a t  is, par- 
allel to the outside line. The westerly pilaster extends from the curb, 
if it were extending in a straight line, 22 inches, plus or minus, into 
the street. By plus or minus I mean that the measurement is not exact. 
On the easterly end of the bridge the post extends out beyond the curb 
line into the street 15 inches. The dimensions of tl-e pilasters are 
approximately 18 inches square. The rail between ihe pilasters is 
approximately 12 inches wide. The diagram here represents the truck 
at the point I suppose it struck. I examined it the ne3t day after the 
injury. Figure 1 represents myself, driving; nuniber 2, Miss dlexan- 
tler; ]lumber 3, Mr. Graham; number 4, Miss Femell; and number 5 ,  
Mr. Marsh. I had kerosene lights 011 the truck-standard lights for 
trucks. The bed was 6 feet 1 inch wide. 'There is a standard. They 
make them even wider than that. I put those cushions on it. As we 
approached the Seventh Street bridge the truck was running about 15 
or 18 miles an hour. The truck is regulated to a masimum speed of 
from 16 to 18 miles. I t  mill not run any faster than that. The motor 
will be cut off if it exceeds that speed. The motor was ivnning at that 
time. As we approached that bridge, there were no lights there. You 
could just see a bridge, and that was all, and you just assumed that the 
railing was there. On account of the condition of the night, and the 
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lights, or the lack of them, I couldn't see the location of these pilasters. 
I didn't know that the pilasters on that bridge, next to the traveled way 
of the street, extended out into the street beyond the curb line. I was 
not able to ascertain that fact that night. As I was driving along I 
was just using ordinary precautions of driving, watching the road and 
seeing if there were any rough places, to get out of them. I was looking 
ahead. I t  was rough. The street had a hole in it, and I turned to 
miss it. I can't say exactly what the dimensions of that hole mere.- I 
would say it was eight or ten inches wide, about a foot or two feet 
long, and one and one-half or two inches deep. When I saw that hole 
I swerved to the right; 1 don't think it mas but very little. I can't say 
whether I missed the hole. At the time I did not discover that any part 
of the car had struck the IT-esterly pilaster. Somebody hollered to me 
to stop. The bed of the car extends further out than the fender. The 
corner of the bed actually hit the pilaster. K O  other part of the car 
struck it that I know of. I did not discover any evidence of i t  (witness 
marks the corner of the west pilaster at this point where the bed of the 
truck struck). There was a clamp here (indicating right side of truck 
liear the front) to hold the stakes and that was just sheared off and 
there was a mark on the pilaster where it hit. There was no mark, due 
to the truck, on any of the other pilasters. From the curb line to the 
outside or southerly line of the westerly pilaster is twenty-three inches." 

J. R. Spratt, testified, in part, as follows: 
"I have been in the profession of engineering and surveying for about 

thirty years. We call the direction coming into Charlotte west. There 
is a railing on the left-hand side coming into Charlotte. There are four 
concrete posts and two concrete railings. They are located on the prop- 
erty line-located on the outside of the edge of the cement sidewalk. 
The curb line is next to the street. There is nothing there except the 
curb line. As you come into Charlotte, from the left-hand curb the 
line to the nearest street-car line is eleven and one-half feet. There 
are two street-car lines there. These first two parallel lines above the 
curb line of the left-hand side represents one street-car line. Between 
the left-hand street-car line coming into Charlotte and the right-hand 
street-car line there is a space of fire and one-half feet. From the right- 
hand track or the northerly side of the right-hand car line coming into 
Charlotte, to the westerly post on the bridge on the right-hand side 
as you co~rie into Charlotte, there is a space of about ten feet. The 
nearest street light east of the bridge was 565 feet from the west post 
or line on tllr north side of the street. The nearest light from the 
westerly post of the bridge was 162 feet. The northerly line parallel 
to the curb represents the property line. The four white squares along, 
or near this curb line, represents concrete posts and railings on the 
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curb. The easterly post extends out into the street south of this curb 
line one and three-tenths feet. The westerly post extends out into the 
street south of the curb line two feet. The curb line there is well de- 
fined. I t  is about six inches above the surface of the street. .Coming 
to the westerly post of the bridge, that curb line, if i t  had been ex- 
tended in a straight line to the easterly side, would have been four- 
tenths of a foot north of the north side of the west post. I f  that curb 
line had been extended in a straight line and parallel with the prop- 
erty line on the northerly side, from the easterly to the westerly post, 
the south side of the westerly post would have projec;ed two feet into 
the street. From the outside line of the easterly post to the outside 
line of the westerly post is thirty-one and eight-tenths feet. The width 
of that post as it fronts on the street is one and six-tmths feet. I t  is 
a square post. The other posts are of the same dimens)ions, constructed 
of concrete, sand and gravel, kind of brown in color. As to coming 
clown this street here going west, the street is thirty-eight and four-tenths 
feet wide from one curb to the other. I don't think the original bridge 
as constructed there had any sidewalks. The guard rails on either side 
of the bridge were originally on the outside of the bridge. Subse- 
quently, under the administration of Mr. Lee, who was city engineer, 
the city undertook to construct two sidewalks, one on either side of 
the bridge. The one on the south side, they left the original guard 
rail, and post, as they were constructed; and then they built a sidewalk 
with an ordinary curbing some six inches above the traveled may of 
the street. When they went to the north side, they left the original 
guard rail and posts where they were, and undertook to build the s ide  
walk on the north side of the original guard rail; and in so doing, they 
changed the general direction of the street, thereby leaving this guard 
with an ordinary curbing some six inches above the traveled way of 
the street. I stated that in my opinion this bracket sidewalk on the 
north side of the street was not strong enough to hold up vehicles. I t  
could be made strong enouglr." 

E. L. Mason, testified, in part, as follow-s: 
"Have lived in Charlotte about 23 years. Was an alderman of the 

city for eight years. I remember the time that the city constructed the 
sidewalks on the north and south sides of this Seventh Street bridge. 
I was an alderman at that time, being chairman of ihe finance com- 
mittee. While that mork was being done I sometimes clrove across that 
bridge, going to and from home, and observed what was being done. As 
this mork of construction of the sidewalk across the bridge progressed 
I noticed that the pilasters and guard rails on the north side of the 
bridge were left out in the street. I took that up with the board at 
its next meeting and stated to the board that work was being allowed 
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to be d o n e t h a t  those pilasters and columns were extending out in the 
street. After I gave the board that information no order was made 
for the removal of those pilasters and guard rails from the traveled way 
of the street. The pilasters and guard rails are located, and were 
located at  the time this young man was injured, just as they were when 
I notified the board of the facts that I have narrated." 

Osmond L. Barringer, testified : 
"I was an alderman of the city of Charlotte. I think it was 1914, 

1915 and 1916. Prior to the time Mr. Graham was injured at this 
Seventh Street bridge I had knowledge of the condition or location of 
the pilasters and guard rails on the north edge of the traveled way of 
that bridge. I observed that the west end abutted about 24 inches into 
the traveled way of the road; extended out beyond the straight curb line, 
if it had been extended; that the east end of it was about flush. I n  
consequence of that observation on my part I notified Mr. Wearn, who 
nas  at that time Commissioner of Buildings, or Commissioner of Public 
Works. I told him the guard rails on Seventh Street bridge projected 
out into the street. I don't remember if I told him exactly how far. 
That mas in the fall of 1917." 

Dr. Jas. R. Alexander, testified, in par t :  
"Before this accident I noticed the position of the pilasters and the 

guard rail on the north side of the street to this extent, in passing there, 
I came near running into it. The pilasters are on the right-hand side of 
the street. After the accident I made an examination of the premises, 
the next day. The ~ w s t  pilaster is about twenty-four inches into the 
street. The east pilaster is about twelve to fifteen inches from the curb 
into the street. There were holes in the street between the car tracks, 
between the two car tracks, way up on the east side of the bridge. As 
you get down to the bridge there was a large hole in this right-hand 
track. I t  extended from track to track about three feet long and four 
or five inches deep; along by the car track was a small hole; there were 
some other holes right near the car track and some near the cement. 
There were also holes in the bitulithic. The holes in the north side of 
the track were right by the cement. There was one that I could 
call a hole, then a sink for draining the water. The next day I ob- 
served the trareled way on the north side of that street with reference 
to those holes; the traveled way was on the north side of that street with 
reference to those holes; the traveled way was on the north side of the 
hole that I hare described." 

There was other testimony for the plaintiff corroborating the evidence 
before set forth. 

The defendant, the city of Charlotte, introduced the following 
rvidence : 
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Ordinance of the city of Charlotte, section 408, subsection 40, reading 
as follows: "That no one shall ride or jump onto any vehicle with- 
out the consent of the driver thereof; and no person, when riding, shall 
allow any part of his body to protrude beyond the limits of the vehicle, 
nor shall any person hang onto any vehicle whatsoever. ' 

The notice of claim to the city of Charlotte is not set out in full, 
as we think it is a substantial compliance with the law. 

The defendaiit introduced section 133 of chapter 342 of the Private 
Laws of 1007, which conferred upon the Board of F'ublic Service of 
Charlotte the following power: "That said board of publib service 
shall have full power a d  authority, under the ordinalices of the board 
of aldermen, to grade, pave, macadamize and otherwise permanently 
improve for travel and drainage, any street, sidewalk and public alley 
of said city; to put down curbing, cross drains and crossings on the 
same; to lay out and open any streets, or widen those already opened, 
and make such improvements thereon as the public (convenience may 
require." 

I t  also introduced scctioii 219 of its City Code, wh ch abolished the 
board of public service and transferred all of its power and authority 
to the Executive Board, to consist of five. The defendant introduced 
two members of this board, to wit : Dr. J .  A. Austin and Mr. J. E. 
Morris. 

Dr. Austin, testified, in par t :  
"At the time that spot was taken into the city, and that street 

widened, I was on the executive board. 1 had something to do with 
the supervision of the work of putting this sidewalk down on the 
north side, it was put down during our administration. Those things 
were ordered by the board of alderinell, were laid out by the city 
engineer, and the board of aldermen made the order and we, just as 
a set of commissioners, executed that order. I kiio.,~ how the side- 
walk on the north side mas coiistructed. Mr. Lee, the city engineer, 
made a plali of the bracket that cxtcnded from the eud of the bridge. 
This end of the bridge stopped her(.. The bridgc goes practically with 
that sidewalk, or the inside curbing. That leaves those barriers stand- 
ing up. There was nothing over that to support th13 sidewalks, and 
they put ill some brackets to support that for pedestrians. The brackets 
on the north side were put into the cement. We left those coilcrete 
posts and railings in the same position they were in before the street 
was widened. As to why me left tliosc posts and raililgs in their posi- 
tion on the north side, I will say I went down there while they were 
putting in the construction of that sidewalk. Just as they finished it, 
Mr. Norris and myself went down, and we saw the barriers there, and 
they are w r y  nearly on the curb line-eighteel1 inche off on the west 
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line, and thirteen inches on the east end, and we, knowing that the 
flimsy sidewalk was there, and in that day, horses were very scary 
of automobiles and street cars, and there was a considerable amount 
of travel at  the intersection of Seventh Street and Central Avenue, 
~vhich made a heavy travel, and we thought for the safety of the public, 
we better leave them there. They were large, and very easily seen. If 
a horse got scared of a street ear, and we knew if a horse jumped over 
on the sidewalk, it would break, and that was our idea in leaving then1 
there." 

Mr. Morris, testified : 
"We didn't do anything in reference to those posts and railings. We 

didn't move them because we thought it would be safer to leave them 
there, than to take them away, for the traveling public. We thought 
that on account of the way the sidewalk is constructed. That is about 
all I know of that. The sidewalk was built on brackets, and that is 
the condition we found, and to have taken down these posts, in our 
opinion-someone else rnight h a m  thought different-it was safer to 
leave them.'' 

The jury was permitted to go out and examine the premises in the 
day-time, in company with the sheriff and nobody else to be present 
but the jury and sheriff, to make such examination as they desired. 
Then they were permitted to go there in the night-time, about eleven 
o'clock, in a truck, situated as nearly as possible as the plaintiff was 
on the night of the injury, and approach the bridge from the east, and 
make such examination and investigation as they desired, with reference 
to the conditions as they obtain in the night-time, with reference to the 
location of the lights, and being able to see the posts, etc., with the 
understanding that i t  was admitted that if the jury should find as a 
fact that there were holes in the street at the time of the injury as 
described by the plaintiff's witnesses, or any of them, and that they 
are not there now, that they have since been filled up by the city. 

The issues submitted to the jury and answers were: 
"1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Answer : Yes. 
2. Did the plaintiff, by his own negligence, contribute to his said 

injuries, as alleged in the answer? Answer: No. 
3. What damages is the plaintiff entitled to recover? Answer: 

$6,000." 
The plaintiff moves the court to set aside the verdict on the third 

issue upon the ground that from the undisputed evidence it is manifestly 
grossly inadequate; so much so that it is contrary to all the evidence 
in the case, and is unsupported by any of the evidence in the case. 
Motion overruled. Exception. 

42-186 
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The court signed the judgment in the cause tendered by the defendant 
to which the plaintiff excepted. 

Usual appeal entries. 
To the foregoing judgment the defendant excepted and appealed. 
Usual appeal entries. 
Attorney for the defendant, after the judgment was signed, stated 

he understood that the attorney for the plaintiff would not tender a 
judgment upon the verdict. With this understanding, the attorney 
for the defendant did prepare a judgment upon the verdict for the con- 
venience of the court and in order to get the record complete presented 
it to the court, but understood that in so doing he would not prejudice 
his rights of appeal and the court was of the same opi'lion. 

The defendant assigned as error : 
"1. That his Honor erred in overruling the defendant's motion, for 

nonsuit, made at  the close of the plaintiff's evidence. 
"2. That his Honor erred in  overruling the defendant's motion for 

judgment of nonsuit, made at the conclusion of all the testimony." 

Cansler & Cansler for plailzf if. 
C. A. Cochran  and J o h n  M.  Robinson for defendant .  

CLARKSON, J. Before bringing an action for damages against the 
city of Charlotte, the following is necessary to be done, under the 
amended charter: "No action for damages against said city of any 
character whatever, to either person or property, skall be instituted 
against said city unless within six months after the happening or in- 
flicting of the injury complained of, the chomplainant, his executors or 
administrator, shall have given to the board of aldermen of said city 
notices of such injury in writing, stating in such notice the date and 
place of happening or infliction of such injury, the manner of such 
infliction, the character of the injury, and the amount of damages 
claimed therefor, but this shall not prevent any time of limitation pre- 
scribed by law from commencing to run at the date of happening or 
infliction of such injury or in any manner interfere mith its running." 
Private Laws 1911, chapter 251, section 15, 

The notice was filed in  the time limit and all requisites substantially 
complied with, except on the argument, i t  was contended that the de- 
tails as to such injury "the manner of such infliction" was not sufficient, 
that in the pleading there were more allegations as to the "manner of 
such infliction" than set out in the notice. The notice states: "Which 
injuries were caused and produced by reason of the negligence of the 
city of Charlotte in  permitting and maintaining a permanent obstruc- 
tioh in Seventh Street in  said city, where the same crosses Little Sugar 
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or Town Creek, which obstruction consisted of a large concrete post 
or pillar, which the said city built and permitted for a long time to 
remain entirely in the traveled way of said street beyond the curb line 
of the sidewalk. By reason of which construction, plaintiff while riding 
an auto truck, being driven by a third party, has his legs crushed, broken 
and mangled." 

"The  provisions of t h e  statute prescribing the terms and contents of 
the notice, such as the time and place of the accident, the nature of the 
injury, the defect in  the street or highway, or the cause of the injury, 
must be substantially complied with; otherwise, the condition precedent 
to the right to maintain the action has not been performed and the 
action will not lie." 4 Dillon on Municipal Corporations, p. 2819. 

"Generally, the notice must set forth the time, place, cause, and 
character of the injuries sustained. But a substantial compliance with 
the statute is all that is required, and the notice need not be drawn with 
the technical nicety necessary in pleading." AfcQuillan on Municipal 
Corporations (Qol. TI), section 2718. 

We think the statute was substantially complied with. The notice 
was sufficient to the governing body of the city,\hich had ample notice 
of the cause of the injury, and there was nothing to mislead them as to 
the basis of the action. 

On all the evidence, taken in  a light most favorable to plaintiff, is 
he entitled to  recover in this case? We are of the opinion that he can. 

The defendant states: "In this appeal, as advancing a single proposi- 
tion, that under well-settled principles of law the plaintiff's own evi- 
dence shows that this is not a case of liability. They are not seeking 
a new trial. No error is assigned in the admission or rejection of evi- 
dence, and none in the charge of the court." 

For a better understanding of the contentions of the parties, we 
will have to make repetition of the salient facts as we conceive them to 
be on the record, so as to apply the lam to the facts. 

The plaintiff was permanently injured on the night of 11 July, 1919, 
about 11 o'clock, while on a "straw ride" with a party of about 16 young 
people. Sloan (S. S.) Sherrill was driving the truck. The upright 
sides of the truck were taken off and automobile cushions were daced 
around the sides to sit on. As they sat on the cushions on the side of 
the truck their feet hung over the sides of the truck. Sloan Sherrill 
and Miss Laura Alexander were riding in the closed cab of the truck, 
Sherrill was sitting on the left side o f t h e  cab coming into the city on 
East Seventh Street, and Miss Alexander was sitting on the right. The 
truck was coming into Charlotte on East Seventh Street. The plaintiff 
mas riding on the right-hand side of the truck. He was the first one 
on that side, immediately behind the cab, sitting on the side of the truck 
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with his feet hanging down over the side of the truck. The side of the 
truck extended over the wheels 6 or 8 inches on each 3ide. The bed of 
the truck was 6 feet 1 inch wide, the truck was 11 feet and 6 or 8 inches 
long. Sherrill was driving about 15 or 18 miles an hour, and had had 
15 years experience running trucks. I t  mas the first time he had driven 
this truck; it was a new truck. I t  had kerosene lights, located at  the 
end of the cab, standard lights for trucks, and gave light enough for 
careful d r i ~ i n g  on country roads. H e  had no license to operate a truck. 
I t  was dark; the moon had gone down. The nearest street light east 
of the bridge was 565 feet, and from the westerly post of the bridge 
was 162 feet. 

The place where the injury occurred was on Severth Street bridge, 
on the right-hand side of the bridge as the city is approached from the 
east. On the bridge there are four concrete posts and two concrete rail- 
ings. From the outside line of the easterly post to the outside line of 
the westerly post is 31.8 feet. The pilasters, or posts, rlre all square and 
of the same dimensions, and the width as it fronts on the street is 1.6 
feet. The two rails between the posts are about a foot wide, and the 
posts and railings are constructed of concrete, sand and gravel, kind of 
brown color. The concrete posts and foundations jut out into the street 
beyond the curb line, that is the fixed or marked line ihat separates the 
sidewalk for pedestrians' travel from the street or vehicle travel. The 
easterly posts and foundation juts, or extends, out into the traveled street 
1 foot and 3 inches, the westerly post and foundation 2 feet. The street 
at the bridge is about 38.4 feet wide, with double track for street cars. 
From the right-hand track, or the northerly side of the right-hand car 
line coming into Charlotte, to the westerly post on the bridge on the 
right-hand side as you come into Charlotte, there is a space of about 
10 feet. The street had a hole in  it 8 or 10 inches wide about a foot or 
two feet long and about 1% or 2 inches deep. The truck was going 
along East Seventh Street on the right side of the street, down grade 
towards the bridge. The first post that the truck had to pass jutted out 
into the street 1 foot and 3 inches and the last it had to pass, as the 
truck was going west, the fourth post, jutted out into the street 2 feet. 
To the left of the truck was a double car-line track, the hole was oppo- 
site the posts that jutted out into the street. The sidewalks on either 
side were raised some 4 to 6 inches above the level of the street betweell 
the curbs. Sherrill said: "As I was driving along, I was just using the 
ordinary precautions of driving, watching the road and seeing if there 
were any rough places, to get out of them. I was looking ahead. I t  
was rough. The street had a hole in it, and I turned to miss it. I can't 
say exactly what the dimensions of the hole were. I would say 8 or 10 
inches wide, about a foot or two feet long, and 1% or 2 inches deep. 
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Wheii I saw that hole I swerved to the right; I don't think it was but 
very little. I can't sax whether I missed the hole. At the time I did 
not discover that any part of the car had struck the westerly pilaster 
or post. Somebody hollered to me to stop." S o  other vehicle was in 
sight. 

Dr. Jas. R. Alexander testified: "As you get down to the bridge there 
uas  a large hole in the right-hand track. I t  extended from track to 
track, about 3 feet long and 4 or 5 inches deep; along by the car track 
nas  a s n d  hole; there were some other l~oles right near the car track 
aiid some near tlie cement. There were also holes in the bitulithic. The 
11olr.q in the north side of the track were right by the cement. There 
was one that I would call a hole, then a sink for draining the water." 

The positiol~s taken by the defendant in its brief are:  "(1) The mat- 
ters co~uplained of rested i11 the discretion of the city officials and cannot 
br made the basis of an action; (2) the barrier was not such a defect 
of coilstructioii as to render the city liable for failure to remove." 

V h a t  is tlie legislative power given to the city of Charlotte in refer- 
ence to streets? Under "Xunicipal Corporations" we have C. s., see. 
2675, which is as follows: "The board of commissioners shall provide 
for keeping in proper repair the streets and bridges in the town, in the 
manner and to the extent they may deem best; may cause such improve- 
ments in the town to be made as may be necessary," etc. 

"The board of comrllissioners may pass laws for abating or prever~ting 
nuisances of any kind and for preserving the health of the citizens." 
C. S., 2676. 

Private Laws of 19CJ7, ch. 342, see. 133, amended charter of city of 
Charlotte, is as follows: "That said board of public service shall have 
full power arid authority, under the ordinances of the board of alder- 
men, to grade, pave, macadamize, and otherwise permanently improve 
for trarel arid drainage any street, sidewalk and public alley of said 
city; to put down curbing, cross drains and crossings on the same; to 
lay out and open any streets, or widen those already open, and make 
such improvements thereon as the public convenience may require." 
This power was transferred by legislatiw enactments to an executive 
board to consist of fire, and is now under authority of the governing 
body of the city of Charlotte, consisting of three officials. 

The defendant contends that its only duty under the statute is to 
repair, and it is not liable for methods of construction, as the city offi- 
cials must exercise their judgment and discretion. ~ L l e  power given 
by the law relating to the city is in  the general State law abore to 
'$-ovide for keeping in proper repair the streets . . . may cause 
such improvements in the town to be made as may be necessary." I n  
the special act above "permanently improve for trarel and drainage any 
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street, . . . to put down curbing," etc. Under the above law it is 
the duty of the city to "repair," to make necessary "improvements," 
"permanently improve for travel," etc. The duty imposed by the stat- 
utes, in clear inference, is to both construct and repair. The city has 
the right to put down curbing, open streets, widen those opened; and 
nowhere in the above statute does it permit obstrucficms. 

Black in his Law Dictionary defines the word "imp~*oven~ent" a valu- 
able addition made to property (usually real estate) or an amelioration 
in its condition, amounting to more than mere repaiw or replacement 
of waste, costing labor or capital, and intended to enhance its ; d u e  and 
utility or to adopt it for new or further purposes. 

I n  the instant case the heavy obstructions jutted out into the street 
beyond the curb line on the east side one foot and thisee inches and on 
the west side two feet. Kowhere in the acts is discretionary power given 
to the city to put obstructions in the street-power is given to "put 
down curbing," etc. The contention of defendant is not borne out by 
the meaning and language of the legislative power given. 

I n  Dillon v. Raleigh, 124 N. C., 184, the North Carolina Railroad, 
with knowledge of the city of Raleigh, "was permitted to enter the cor- 
porate limits of defendant city and to cross its streets, and it did cross 
said street about fifteen feet above the level of the street. The railroad 
runs diagonally across the street, and its stringers are supported by four 
sets of upright posts or benches standing in the street. These benches 
are ten or twelve feet long and about twelve feet apart. They stand at 
right angles with the railroad stringers and form an acute angle of 
forty-five degrees with the direct course of the streei. The plaintiff, 
with another lady, was driving a gentle horse along said street in the 
direction of the railroad crossing, when suddenly t'se horse became 
frightened, without any known cause, and dashed through said benches, 
and the buggy struck the far-off corner of one of them, and the injury 
complained of was the result." Faircloth, C. J., said : "The main ques- 
tion presented to this Court is, 'Is the city defendant liable in damages 
to the plaintiff for alleged injury?'  I n  some jurisdictions liability in 
such cases is implied at common law, but in many of the different States, 
perhaps in all, we find the matter regulated by special or general statu- 
tory provisions. I n  our State, The Code, see. 3803 (now C. s., 2675) 
enacts that the commissioners of towns and cities 'shall ~ r o v i d e  
for keeping in proper repair the streets and bridges in the town, in the 
manner and to the extent they may deem best,' etc. And section 3802 
(now 2676) says 'They may pass laws for abating or preventing nui- 
sances of any kind, and for preserving the health of the citizens.' The 
duty and power of the mun&ipality thus appear to be ample and com- 
plete. I f  any person shall unlawfully erect an obstruction or nuisance 
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in the streets of a city, and the town authorities shall permit it to re- 
main an unreasonable length of time, the town and the tort-feasor are 
jointly and severally liable to the trax eler for an injury resulting there- 
from, without any fault on his part. .The question of primary and 
secondary liability is for the offending parties to adjust between them- 
selres. The injured party shall have his remedy against either, as they 
fall under the rule as to joint tort-frasors. I3urwell on Personal In-  
juries, sec. 190." 

" E n t i r ~  h ig1, way 2,riongs t o .  publzc-Pu1.11resture-Suisa~~ce per. se. 
"Public highways belong, from side to side and end to, end, to the 

public, aitd any pcrmarlent structure or purpresture which materially 
ciicroaches upon a public street and impedes travel is a nuisance p e r  
se,  a ~ l d  may be abated, notwithstanding space is left for the passage of 
the public. This is the only safe rule, for if one person can permanently 
use a highway for his owl; p r i ~ a t e  purposes, so h a y  all, and if it were 
left to the jury to determilie in every case how far  such an obstruction 
might encroach upon the may without being a nuisance, there would 
be no certainty in the law, and what was at first a matter of small con- 
sequence would soon become a burden not ouly to adjoining owners, but 
to all the taxpayers arid the traveling public as well. Thus expediency 
forbids any othcr rule. But even if it did not, the rule is well founded 
in principle, for it is well settled that the public is entitled not only $0 

a free passage along the highway, but to a free passage along any por- 
tion of it not in actual use of some other trarelcr." Elliott on Roads 
and Streets, 2d Vol., see. 828. 

The city authorities of Charlotte, under its charter and C. S., 2675, 
supra, are giren discretionary power to lay out and open streets, widen 
those opened, improre them as the public convenience may require, to 
grade, pave, drain, macadamize and otherwise permanently improve for 
travel any of the streets, and to  puf down curb ing .  The goreriling body 
of the city, in carrying out this discretion, cannot, when they improve 
the streets and construct the bridges and drains, fix the curb lines, leave - 
an obstruction or nuisance which materially encroaches on the t ravel  
way. The general public is entitled to the entire way unobstructed. 
This does not mean that in opening the streets or improving them in 
their discretion they cannot make necessary center plots or parks, but 
when this is done. and the curb lines established, the may for travel 
must be left in a condition that is reasonably safe, so as not to unneces- 
sarily endanger or impede travel. At common law any unnecessary or 
unauthorized obstruction that unreasonably incommodes or impedes the 
lawful use of a street or highway is a ridisance. These traveled ways 
must be made and kept in repair and made reasonably safe and con- 
venient for the public. I n  the present day this duty is more incumbent, 
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as the highways and streets are now used for quicker travel by truck 
and automobile, and obstructions are necessarily more dangerous. 

We think the position taken here is borne out by a long line of de- 
cisions in this State. Bunch c, &denton, 90 N .  C., 431 ; Russell v. Mon- 
Toe, 116 N .  C., 720; Fitzgerald v.  Conco~d,  140 N .  C:., 112; Brown v. 
Durharjl, 141 N .  C., 252; White v. New Bern, 146 N .  C., 449; Revis v. 
Raleigh, 150 K. C., 353; Johnson v. Raleigh, 156 N .  (2, 271; Bailey u. 
Wi7zstor~, 137 K. C., 252; Styron v. R .  R., 161 R. C., 75;  Darden v. Ply- 
mouth, 166 N. C., 492;  Bell v. Greensboro, 170 N.  C., 179;  Sehorn 2). 

Charlotte, 171 N .  C., 641; Dowel1 v.  Raleigh, 173 N. C., 202; Ridge v .  
High Point, 176 N .  C., 421; Bailey v. Asheville, 180 IS. C., 645. 

As mas said by Hoke, J., in Fitzgerald v. Concord, sspra: "The town, 
however, is not held to warrant that the condition of its streets, etc., 
shall be at all times absolutely safe. I t  is only responsible for negligent 
breach of duty, and, to establish such responsibility, it is not sufficient 
to show that a defect existed and an injury has been caused thereby. It 
must be further shown that the officers of the town 'knew or by ordi- 
m r y  diligence might have discovered, the defect, and the character of 
the defect was such that injuries to travelers therefrom might reason- 
ably be anticipated.' " 

The defendant contends that the present case is analogous to the Rol- 
lins and Sandlin cases. We do not think that the facts and law, as set 
forth in the case of Rollins v. Winston-Salem, 176 fir. C., 411, are in 
conflict with the position taken in the instant case. I n  that case, a water 
hydrant-something for the protection of all the inhabitants of the 
city-a public necessity, with nowhere else convenient to be located, 
was not put on the traveled street-way for vehicles, but the "evidence 
discloses that this hydrant, like other hydrants in this! city, was placed 
in the edge of the sidewalk next to the curb and just far  enough from 
the curb so that the part of the hydrant to which the hose was to be 
attached would clear the driveway." The sidewalk at i,his point is some 
7 or 8 feet wide and is paved from property line to curb with concrete. 
The hydrant was 8y2 inches thick and the side of the hydrant farthest 
from the outside of the curb was 15y2 inches. A space of 6 to 7 feet of 
sidewalk was left for pedestrians. I t  was also in evidence that at Peter- 
son Avenue, 316 feet away, and at  White Street, 468 feet away, there 
was a high-power electric light. There was evidence that the injury was 
at night and on account of the presence of a tree near the hydrant and 
the distance from the street lights it was dark. Allen, J., in that case 
said: "Persons using the sidewalk are required to take notice of these 
conditions and of the'uses to which the sidewalks may legitimately be 
put. They 'must take notice of such structure as the necessities of com- 
merce or the convenient occupations of dwelling-houses' require. Russell 
v. Monroe, 116 N.  C., 727." 
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We do not think the position taken by this Court in  Xandlin v. m i l -  
~nington, 185 N. C., 257, is in conflict with the case at  bar. That case 
holds ('A municipal corporation is not authorized to maintain a nuisance 
(defective sewer causing vile and sickening odors), and an action will 
lie against it for damages to property resulting therefrom, regarded and 
dealt with as an appropriation of the property to the extent of the in- 
jury that he has thereby received." Injury to health not allowed in 
that line of cases are distinguishable from the instant case. 

The most serious contention of the defendant is found in its third 
reason why the plaintiff should not recover : 

"The plaintiff's own evidence shows him guilty of such contributory 
negligence as to bar his recovery. I t  is admitted that the plaintiff was 
riding with his feet and legs hanging over the side of the truck. I t  is 
also conceded that the following ordinance was in effect in the city of 
CharIotte : 

" 'That no one shall ride or jump onto any vehicle without the con- 
sent of the driver thereof; and no person, when riding, shall allow any 
part of his body to protrude beyond the limits of the vehicle, nor shall 
any person hang onto any vehicle whatsoever.' " 

The bed of the truck, which extends further out than the fender, 
struck the heavy post, and the first person sitting on that side was the 
plaintiff and he was crushed. His  foot was practically cut off, he lost 
a limb, and, from the evidence, is a cripple for life. The upper post 
that he was crushed against is nearly a foot further out from the curb 
line into the street than the first post that juts out one foot and three 
inches into the street beyond the curb line, which the truck first passed 
on its may going west. Under all these facts and circumstances in  this 
case, under proper instructions to the jury by the court below, and there 
being no exceptions to same (the instructions are taken to be without 
error), the jury found that the plaintiff was injured by the negligence 
of the defendant, and that the plaintiff, by his own negligence, did not 
contribute to his injuries. Conceding that Sherrill, the driver of the 
trnck, was negligent, which the evidence does not show, it has been re- 
peatedly held by this Court, and stated as a general rule, "that the negli- 
gence of the drirer of an automobl'le will not he imputed to one who is 
a passenger therein, unless such passenger be the owner of the car, or 
unless he exercise some kind of control or authority over the driver." 
Il 'hife v. Realty Co., 182 N. C., 538, and cases cited. 

The facts disclosed in this case show that Sherrill was driving the 
truck; the plaintiff was a passenger; that Sherrill was driving within 
the speed limit allowed by law and about 11 o'clock at  night, for the 
lack of lights at  the obstructions, i t  was dark, the moon had gone down. 
One city light was 564 feet away, the other 162 feet away. H e  could 
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not see the posts or obstructions on the bridge. H e  was coming along 
East Seventh Street, down hill, towards the city to cross the bridge 
where the heavy obstructions were located. Could not see the posts or 
pilasters, did not know they extended into the traveled way of the street 
beyond the curb line. The way he was going the first post was one foot 
and three inches in the street and the last one was two feet. H e  passed 
the first and hit the last one furthest into the traveled way. H e  was 
driving on the right-hand side of the road, the way the law required. 
The posts were kind of brown color. Two car tracks extended across the 
bridpe. Hole in the street between the car tracks on the east side of the 

u 

bridge. As you get down to bridge, large hole in right-hand track, ex- 
tended from track to track, 3 feet long and 4 or 5 inches deep, also along- 
side track a small hole, other holes and a sink for draining the water. 
These holes were on the traveled way of Sherrill near the posts or pilas- 
ters of the bridge. As he drove over the bridge, Sherrjll turned to miss 
the hole and the truck struck the westerly post or pilaster. 

The defendant contends that, as a matter of law, the plaintiff was vio- 
lating a valid town ordinance-"No person, when riding, shall allow 
any part of his body to protrude beyond the limits of any vehicle"; that 
this made the plaintiff guilty of negligence per se, and he could not re- 
cover. The plaintiff says if that be tnie, it is for the jury, under all 
the facts and circumstances, to say if this violation of the ordinance was 
the proximate cause of the injury. 

We think the position taken by Brown,  cT., in Tay1o;- v. Stewar t ,  172 
N. C.. 204. is the correct one: "The plaintiff sues to recover for the 
death of his child, who was run over and killed by an automobile belong- 
ing to the defendant J. W. Stewart. At the time the car was being 
operated by James Stewart, the son of said J. W. Stewart, a lad of 
thirteen years of age. A colored chauffeur, who had been sent out with 
the car by the owner, was sitting beside the lad. His Honor charged the 
jury that under the law of North Carolina it was a misdemeanor for " " 

a person under the age of sixteen to drive an automobile upon any high- 
way or public street, and that it is a circumstance from which the jury 
may infer negligence, and that i t  does not necessarily follow that the 
jury shall conclude it was negligence, but that it is a circunlstance to go 
to the jury. I n  this his Honor erred. H e  should have instructed the 
jury that i t  is negligence per se for the defendant James Stewart to have 
driven the machine in violation of the statute law of the State. Zugeir 
v. Southern  Express  Co., 171 N .  C., 692; Paul  v. R. R., 170 PIT. C., 231; 
Ledbetter v. English,  166 N.  C., 125. I t  does not follow, however, that 
the defendant is liable in damages, for the plaintiff mucjt go further and 
satisfy the jury by a preponderance of the tvidence of the fact that such 
negligence was the proximate cause of the death of the child. This 
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question of proximate cause has been much debated, and a very helpful 
and enlightening opinion upon the subject has been written by %r. Jus- 
tice Allen i n  Paul v. R. R., supra. Where the  facts are all admitted, and 
only one inference may be drawn from them, the Court will declare 
whether an  act was the proximate cause of the in jury  or not. Bu t  tha t  
is rarely the case, and, a s  is said by Air. Justice Strong i n  R. R. v. Kel- 
logg, 94 U .  S., 469 : 'What is  proximate cause of an in jury  is ordinarily 
a question for the jury. I t  is not a question of science or legal knowl- 
edge. It is to be determined as a fact i11 view of the circumstarlces of 
fact attending it.' " - 

"The mere fact that  the speed of an  automobile exceeded that  allowed 
by chapter 107, Laws 1913, a t  the time of collision with a railroad train 
a t  a public crossing, does not of itself prevent a recorery by the  owner, 
where there is evidenze of negligence on the part  of the railroad, because 
it would, among other things, withdraw the question of proximate cause 
from the  jury." Shepal-d v. R. R., 169 N.  C., 239. 

"Where the owner of an  automobile is driving her car upon the streets 
of a city in  riolation of a n  ordinai~ce requiring a license, and the 
machine is  injured by the  backing of an  express wagon onto the street 
in such negligent manrier as to damage the car, without contributory 
negligence on the owner's par t  and which the care of a skillful chauf- 
feur would not h a r e  avoided, it is held,  that the violation of the ordi- 
]lance will not bar the plaintiff of recovery in her action for darnages, 
there being no causal connection between the unlawful act and the dam- 
ages sustained." Zageir v. Express Co., 171 N. C., 692. 

"Where a railroad company has p r o d e d  a gate a t  a public street 
crossing of a town to be let do~vn for the protection of vehicles, etc., 
from passing trains, and i t  has been shown that  the employee in charge 
has ilegligently let down his gate in front  of an automobile too suddenly 
for the dr i rer  and owner to stop, and has caused him to deflect his 
course to the damage of the machine and his own injury, without negli- 
gence on his part, the fact tha t  the driver was a t  the  time cxc~eding the 
statutory speed limit, and was therefore guilty of a misderneallor, does 
not alone bar his recorery, such being dependent upon the question as 
to whether his act was the proximate cause of the injury.  Lloyd  v. 
R. R., 151 N. C., 536, where the statute itself is made the  basis of t h ~  
illjury, cited and distinguished." Elinton c. R. R., 172 N. C., 587. 

Deferldant had abundant notice of the  obstruction. T h e  obstruction 
jutting out into the trarel-way was called to the attention of the proper 
officials of the city of Charlotte a t  the time the street was being im- 
~lroved. They were allowed to  remain after notice. The  obstructioils 
jutting out into the travel-way from the curb line was in itself notice. 

From a careful review of the entire record, we can find 
N o  error. 
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SOUTHEASTERS EXPRESS COMPANY v. CITY O F  CHARLOTTE. 

(Filed 20 December, 1923.) 

1. Tamtion-Payment-Protes&Statatues. 
To test the legality of a tax imposed, the taxpayer should pay the 

same and sue to recover i t  in accordance with the provisions of C. S., 
7979. 

2. Taxation-Municipal Corporations-Cities and Towns--Express Com- 
panies-Statutes-Automobiles-Motor TruckePrivilege Tax. 

The t a s  imposed upon express companies by the provisions of sections 
70, 79a, chapter 34, Public Lams of 1921, being a n  act to raise revenue, 
wiyable to the State upon a percentage of their mileage, and in certain 
sums of money to municipal corporations according to population, and 
also a privilege tax to the latter, prohibiting municipalities from col- 
lecting additional taxes thereon, does not include within its intent and 
meaning the t a s  imposed by section 29, chapter 2, Laws of 1921, in favor 
of municipal corporations for the privilege of operating a motor vehicle 
therein and in transporting property for hire. 

Where an express company delivers goods to the c'msignee in cities, 
this service is  in addition to that  in smaller places where deliveries 
are not so made, for which additional service compensation is included 
in its general espress charges, and comes within the intent and mean- 
ing of chapter 2, section 29, Public Lams 1021, author~zing a tax of not 
esceeding $50 for each motor truck operated within the municipality. 

4. &me--Courts-Judicial Knowledge. 
The courts will take judicial notice that  espress companies do not 

deliver freight to the consignees in small places a s  they do in larger 
cities, and that in the latter the large espress trucks employed in this 
service are  damaging to the streetq which the municipality is obliged 
by statute to keep in proper repair for the benefit of its citizens. 

5. Taxation-Constitutional Law-Commerce-Discrimination. 
A statute permitting a municipal corporation to impose a tax on all 

espress companies alike for delivering goods by trucks to consignees in 
a city, is uniform in its application, comes within the police powers of 
the State, and is not contrary to the Constitution in relation to either 
intrastate or interstate commerce, and the imposition of a tax therefor 
not to esceed $60 on each motor truck is held to be reasonable. 

APPEAL by  plaintiff f r o m  Harding, J., a t  Septembei. Term,  1923, of 
MECKLENRURG. 

T h i s  is  a civil  action. I t  was agreed by the  part ies  t o  t h e  action t h a t  
the  con~pla in t ,  answer a n d  judgment  of t h e  court  below, exceptions a n d  
assignments of error, shall const i tute  t h e  ease on appeal  to  th i s  Court .  

T h e  complaint alleges : 
"First.  T h a t  t h e  plaintiff is, and  was  at t h e  t i m e  hereinafter  men- 

tioned, a corporat ion organized a n d  created by  a n d  under  t h e  laws of 
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the State of Alabama to conduct the business of an inter- and intrastate 
express company; and was at  such times engaged in  its business as an 
express company in the city of Charlotte, State of North Carolina, 
under the laws of the State of North Carolina. 

"Second. That defendant was, and now is, a municipal corporation 
chartered and organized as such, by and under the laws of the State of 
North Carolina. 

"Third. That defendant has levied and collected from plaintiff the 
sum of seventy-five dollars ($75), the maximum license and privilege 
tax provided for in  'An Act to Raise Revenue,' same being 'The Public 
Laws of North Carolina for the Year 1921,' sections 79 and 79a. 

"Fourth. That in addition to the license and privilege tax levied and 
collected as aforesaid, the defendant, under section 4, subsection b, of 
an ordinance known as The Revenue Ordinance, and entitled: 

(( I An ordinance-levying, assessing, imposing, and defining the license 

and privilege taxes of the city of Charlotte for the fiscal year beginning 
1 June, 1922, and ending 31 May, 1923.' Read, approved and adopted 
13 June, 1922-has levied and collected a license tax of $23 on each of 
seven motor vehicles used and operated by the plaintiff in the conduct 
of its business as an express company in the city of Charlotte, making 
a total additional tax of $175. 

"Fifth. That plaintiff has paid the additional license tax of $25 on 
each motor vehicle so used by it in the city of Charlotte, a total tax of 
$175, and notified defendant's agent, in writing, at  the time that said 
tax was paid under protest, and within thirty days thereafter plaintiff 
demanded, in writing, from the defendant the return of said tax and 
that said tax has not been refunded within ninety days from the time 
of payment; the defendant is still in possession of said tax and refuses 
to repay or to refund said tax. 

"Sixth. The plaintiff alleges and contends that the lery and collec- 
tion by the defendant of the license tax of $25 on each of the seven motor 
vehicles used by plaintiff in the conduct of its business, as an express 
company, in the city of Charlotte is unlawful and void, for that chapter 
34 of the Public Laws of 1021, entitled, 'An Act to Raise Revenue,' 
defines and limits the power and authority of the defendant to levy 
license and privilege taxes, and defendant is and was without lawful 
power to lery and collect said license tax." 

The answer admits all of the allegations of the complaint except para- 
graph 6, which is denied. 

The judgment of the court below was as follows: 
"This cause conling on to be heard before his Honor, W. F. Harding, 

at the September Term, 1923, of the Superior Court of Mecklenburg 
County, and being heard upon the pleadings and the arguments of the 
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counsel for plaintiff and for defendant, and it appearing to the court 
that the tax in question is authorized by law and that the plaintiff is 
not entitled to recover: I t  is, therefore, ordered, adjucged and decreed 
that the action be dismissed and that the defendant recover of the plain- 
tiff its costs." 

To the foregoing judgment the plaintiff excepts. The exception was 
overruled, and the plaintiff assigns as error the judgment rendered, for 
that it is contrary to law, and appeals to this Court. 

After the argument of this case in the court here, it was agreed be- 
tween the parties that the Revenue Ordinance for the city of Charlotte 
for the year 1 June, 1922, to 31 May, 1923, referred to in the pleadings, 
be a part of the record of the case. 

F. J f .  Shannonhousc and T .  R'. H a w k i n s ,  J r . ,  for plaintiff .  
Carrie L. 11icLean and C.  A. Cochran fov defendant .  

C L A R I ~ O X ,  J. The plaintiff paid the tax levied by the city, in ac- 
cordance with the statute, and sued to recover the money. C. S., 7979. 

This suit is brought on the ground that defendant has levied and col- 
lected from plaintiff the sum of seventy-five dollars ($75), the maximum 
privilege or license tax provided for in  "An Act to ;Raise Revenue," 
same being "The Public Laws of North Carolina for the Year 1921," 
sections 79 and 79a. That in addition to the privilege or license tax 
l e ~ i e d  and collected as aforesaid, the defendant, undw an ordinance 
kno~vii as the Revenue Ordinance of the City of Charlotte, has levied 
and collected a license tax of $25 on each of seven motor vehicles used 
and operated by the plaintiff in the conduct of its bus inw as an express 
company in the city of Charlotte, making a total additional license tax 
of $175. 

I'ublic Laws of Korth Carolina 1921, ch. 34, "An Act to Raise Reve- 
iiue," is as follows : 

"Sec. 79. That every express company doing business in this State 
 hall, on or before the thirtieth day of July in each year, make and re- 
turn to the Corporation commission a statement of the total number of 
miles of railroad lines over which such express company operates in 
this State;  the said Corporation Commission shall certify the same to 
the State Treasurer as a basis for assessment and colleztion of the tax 
levied in the following schedule: 

"Sec. 79a. Each express company doing business in this State shall 
pay to the State Treasurer an annual priviltge or licensc: tax as follows : 
Any such company which earned from its express transportation busi- 
ness not more than six per cent upon its capital invested the previous 
calendar year shall pay at the rate of five dollars ($5) per mile. Any 
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such company which so earned as much as seven per cent and less than  
eight per cent upon i ts  capital invested the previous calendar year shall 
pay a t  the rate of six dollars ($6) per mile. And any such company 
which so earned eight per cent or  more upon its capital invested the 
previous calendar year shall pay a t  the rate of seven dollars ($7) per 
mile. Any such company not having had previous earnings shall pay 
a t  the rate of five dollars ($5) per mile: P r o v i d e d ,  that  no county shall 
levy any tax  under this section. There may be levied arid collected by 
every incorporated municipality in the State of Nor th  Carolina from 
each express company, for the privilege of doing business within the  
rriunicipal limits of said incorporated municipalities, a privilege or 
license tax, to be computed and based on the population of said munici- 
palities, as follo~vs : Incorporated municipalities having a population of 
fire buritlred people or less, fire dollars per arinuni; incorporated munici- 
palities having a population of five hundred people and not exceeding 
one thousand people, ten dollars per annuin;  incorporated municipali- 
ties having a population of one thousand and not exceeding five thou- 
sand people, t ~ e n t y  dollars per arinum; incorporated municipalities 
Iialing a population of five thousand and not exceeding ten thousand 
people, thir ty dollars per arinum; incorporated nlunicipalities having a 
population of ten thousand and not exceeding twenty thousand people, 
fifty dollars per annum;  incorporated municipalities having a popula- 
tion of exceeding twenty thousand people, seventy-five dollars per an- 
i?um: P r o r i d e d  fu r ther ,  that  nothing in this section shall be construed 
to authorize the imposition of any tax upon interstate commerce, or 
upon any business trarisacted for the Federal Government." 

The abole act says: " T h e r e  m a y  be levied a n d  collected b y  eucr!] in- 
curpora fed  m u n i c i p a l i t y  i n  t l ie S t a t e  of S o r f h  Caro l ina ,  f r o m  each ex-  
press c o m p a n y ,  for  t h e  priuile,qe of tloin.7 lizisiness w i t h i n  t h e  rizunicipal 
l i m i t s  of said zncorporated m u n i t  ipal i t ies ,  n pr iv i lege  or  l i c e m e  faz," etr. 

Public Laws 1021, ch. 2, sec. 29, is  as follon-s: 
"Sec. 29. The  foregoing fee shall be paid to the Secretary of Sta te  

at  the time of issuance of said rc,gistration certificates, permits, or 
licenses. They shall include all costs of registration, issuance of per- 
mits, licenses, and certificates, and the furnisliing of registration plates, 
:111tl shall be in lieu of all other State or local taxes (except ad v a l o r e m ) ,  
registration or license fees, privilege taxes, or other charges: P r o v i t l ~ t l .  
hoz i~e l~er ,  a county, city, or town may charge a license or registration fcr  
on motor vehicles in the sum of one dollar ($1) per annum : Prociclcd 
f u r t h e r ,  that  no county, city, or town shall charge or collect an adtli- 
tional fee for the privilege of operating a motor vehicle, either as chauf- 
feur's or driver's license: P r o v i d e d ,  nothing herein shall prevent the 
governing authorities of any city from regulating, licensing, controlling 
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of chauffeurs and drivers of any such car or vehicle, and charging a 
reasonable fee: Prov ided  fur ther ,  that any city or town may charge a 
license not to exceed fifty dollars ($50)  for any mot01 vehicle used in  
transporting persons or property for hire in lieu of all other charges, 
fees, and licenses now charged." 

The above act says: "Prov ided  fur ther ,  t h a t  a n y  cz t y  or  t o w n  m a y  
charge a license no t  t o  exceed f i f ty  dollars ($50) for a n y  motor  vehic le  
used i n  t ranspor t ing  persons or  property  f o r  h i re  in lieu of a11 other  
charges,  fees, a n d  l i c e n s ~  n o w  charged." 

The municipalities that have paved or dependabl. streets are at 
heavy expense to make repairs and improvements. The Legislature, 
to reimburse the cities for their large outlay for repairs and improve- 
ments, made necessary from the use of the streets by motor vehicles, 
passed the above act. The owners of motor vehicles who charge for 
transporting persons or property, the municipalities are given a right 
to "charge a license not to exceed $50 for any motor vehicle used in  
transporting persons or property for hire in lieu of all other charges, 
fees and licenses now charged." 

The Revenue Ordinance of the city of Charlotte imposes the fol- 
lowing tax : 

EXPRESS COBIPANIES 
State Revenue Act $ 75.00 
, l i d  in addition, on each express wagon or truck operated on 

public streets of the city a tax of 25.00 

From the State Revenue Act it is clear that the $75 tax is levied 
for f h e  privilege of doing business,  etc. 

I t  will be noted that the Rerenue Act makes the tax for doing busi- 
ness fixed according to population. I n  an incorporated municipality 
having a population of 500 or less $5,  etc. The intent of this act above 
mentioned clearly indicates that the "privilege of doing business" of 
the express companies would ordinarily mean a de l i~ery  to the con- 
signee at the place of business or depot of each express company in 
cach nlunicipality where they do business, and not by truck to the 
home or place of business of the consignee. The scale of tax according 
to population seems to be imposed with that intent. 

"The courts take judicial notice of the general conse  of business 
and the usual method of transacting it. Judicial notice will be taken 
of the community's standard of prudent business methods, and of the 
ordinary rules and necessities of business, of such matters connected 
with a business which is one of the main enterprises within the juris- 
diction as are common knowledge to all of the people of the jurisdic- 
tion." 23 C. J., 62. 
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EXPRESS Co. 27. CHARLOTTE. 

I n  the smaller municipalities i t  is a matter of common knowledge 
that the express companies have no truck or delivery wagon. The 
delivery of goods, wares and merchandise are made to the express com- 
pany, just like they are to a railroad company by the consignor; the 
express company and the railroad company, when the goods reach their 
destination, notify the consignee. 

I n  the larger municipalities, where the express companies have to 
compete to some extent with the parcel post, and these municipalities 
have paved or dependable streets, the express companies at  their option 
deliver by truck. 

The ordinary '(privilege of doing business" is confined under the 
statute to goods, wares and merchandise handled in the place of busi- 
ness in each locality of the respective cxpress depots. To deliver the 
goods, wares or merchandise from the place of business or depot of 
each express company to the consignee requires the use of trucks. These 
trucks are a continual wear and tear to the streets of the municipality. 
-1s a matter of common knowledge the "hire" for this delivery by truck 
over the streets from the place of business or depot to the residence or 
business place of the consignee takes additional employment of labor, 
time and truck conveyance, and naturally an extra sum is put on the 
charge for carryilig these goods, wares, and merchandise for this extra 
service. 

The Legislature passed the act before mentioned allowing the munici- 
palities to charge a license not to exceed $50 for any motor vehicle 
used in transporting property for hire. Black in his Law Dictionary 
defines "hire" as "compensation for the use of a thing or for labor or 
services." The express company gets extra compensation to pay the 
additional labor and use of the truck to deliver the goods, wares, and 
merchandise from the local place of business or depot of the express 
company to the consignee at  his place of business or his home. I t  was 
stated on the argument of this case, and not controverted: "The two 
cxpress companies doing business in  Charlotte operate on the streets of 
the city more than a score of heavily built trucks, each weighing 4,800 
pounds, and with carrying capacity of four or fire thousand pounds. 
These trucks are operated almost continuously throughout the day, many 
of them practically all night, in delivering goods and in meeting trains 
that come in erery day, including Sundays, and at  practically all hours 
of the day and night. There is no limit to the number of such trucks 
they may operate. For this privilege the city is asking that the express 
companies pay a license tax of less than seven cents per day per truck, 
for registration, regulation, and the damage that is done to the streets, 
for such police supervision as is required," or $25 a year on each truck. 

43-186 
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I t  is contended by the defendant that the service rendered by the 
express company is a unit, and in the conduct of interstate and intra- 
state business the tax on the trucks is unconstitutional itnd void. The 
State gave power to the city to levy a tax for "doing business," the 
uniform ordinary business of an express company. I n  the instant case 
the company goes beyond its ordinary business-of having depots and 
places of business in municipalities and starts a new line of more effi- 
cient endeavor and, in this change from the ordinary "doing business," 
sees fit to deliver for compensation or hire the goods, wares and mer- 
chandise received by it in its place of business or depot to the con- 
signee at  his place of business or residence. I n  doing this it uses seyen 
heavily built trucks, each weighing 4,800 pounds, with c a i ~ y i n g  capacity 
of four or five thousand pounds, and uses these heavy irucks day and 
night, including Sundays, and to pay for the wear and tear of these 
trucks on the streets, which the city is in duty bound to keep in repair, 
the city has imposed a tax of $25 a year on each truck for the  privilege 
of operating motor trucks upon the streets of the city. This power is a 
police regulation and is constitutional. 

Dalton v. B r o ~ m ,  159 K. C., 175, lays down the following: 
"The only coilstitutional restriction upon the power (2f the Legisla- 

ture in classifying vocations and laying a tax of a diyerent amount 
upon the different occupations is that the t a s  shall be uniform upon 
all in each classification. 

'(An act authorizing a levy of a tax of two cents per mile on each 
1,000 feet of mill logs, lumber, or other heavy material hauled by 'any 
lumber company, corporation, person or persons engaged in the lumber 
business' and using the public roads of a certain county, is not the levy 
of a property tax, which is required to be uniform and ad valorem, but 
a taxing of a particular vocation, which is uniform in its application 
to that class, is without discrimination therein, and not i n  contravention 
of the Fourteenth Amendment of the Federal Constitution, or of Article 
V, section 3, and Article I, section 17, of the Constitution of North 
Carolina. 

'(The levying of a tax upon those hauling mill logs, ete., upon a public 
road of a certain county is within the discretionary power of the Legis- 
lature, and comes within its police power, with which the Fourteenth 
Amendment to the Federal Constitution does riot interfere." S. v. Hollo- 
man ,  139 N.  C., 648; S. v .  Bullock, 161 N. C., 225; S. v. Taylor,  170 
N. C., 695; S. v. Kel ly ,  ante, p. 371. 

I n  R u n e  v. N e w  Jersey, 242 U. S., 160, Mr. Justice Brandeis says: 
"The power of a State to regulate the use of motor vehicles on its high- 
ways has been recently considered by this Court and broadly sustained. 
It extends to nonresidents as well as to residents. I t  includes the right 



S. C.] FALL TERM, 1923. 675 

to exact reasonable compensation for special facilities afforded as well 
as reasonable provisions to insure safety. And it is properly exercised 
in imposing a license fee graduated according to the horsepower of 
the engine. IIendrich- v. X a r y l a r d ,  235 U.  S., 610; 57 L. Ed., 355; 35 
Sup. Ct. Rep., 140." 

The tax does not discriminate, it is on all express companies alike- 
"A11 feed out of the same spoon." 

Clark,  C .  J., in an exhaustive and learned discussion in Birke t t  v. l 'ax  
C'ommission, 177 N .  C., 436, says: "In ,llercantile Co. 21. ,llount Olive, 
161 N. C., 125, it is said: 'In Lacy  v. Paclcing Co., 134 N. C., 572, the 
above authorities and others are cited, the Court thus summing up the 
law: I t  is settled that a license t a x  i s  uni fo~.nz w h e n  it is equal upon  
al l  persons belonginy f o  the described class u p o n  which it is imposed.' 
I t  is pointed out that the constitutional prorision requiring uniformity 
applies only to property, but as to license taxes, it quoted with approval 
the following from S. v. Stephenson, 109 X. C., 734 (26 Am. St., 595) : 
'It is within the legislatire power to define the different classes and to 
fix the license tax required of each class. A11 he can demand is that 
he shall not be taxed at  a different rate from others in  the same occu- 
pation, as classified by legislatire enactment. This is stated as a uni- 
versal rule. 1 Cooley on Taxation (3d Ed.), 260.' " 

I n  the instant case the Southeastern Express Company is using, night 
and day and Sundays, seven of its heary trucks, weighing and carrying 
capacity of about 9,000 pounds, on the streets of the city of Charlotte. 
The city is bound, under the law, to keep its streets in repair. The city 
in its revenue ordinance imposes a yearly tax of $25 "on each express 
wagon or truck operated on the public streets of the city." For carrying 
on its large business, the express company orlly pays $75 a year under 
the State Revenue Act to the city of Charlotte. I t  is now contesting 
the payment of the $25 a year tax on each truck. I t  claims that the 
$75 tax for "doing business" corers all the tax they should pay. That 
the State act giving the municipalities of the State power to "charge 
a license not to exceed $50 for any motor vehicle used in transporting 
persons or property for hire" is not applicable to express companies, 
and if so, the act is unconstitutional and void. We cannot so hold. 
The tax is reasonable, does not discriminate and is  constitutional. I t  
is a just sum imposed to aid the city in keeping in  repair the streets 
which the heavy trucks help to wear out and destroy. These companies 
should bear the equal burden of government like others in similar situa- 
tions. They get the benefits; they should share in the burdens. 

We can see no error in the court below giving judgment for defendant 
city of Charlotte. 

Affirmed. 
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JAMES C. DAVIS, DIRECTOR GESERAL OF RAILROADS, AND SOUTHERN RAIL- 
ROAD COMPANY v. GREENSBORO WAREHOUSE AND STORAGE 
COMPANY. 

(Filed 20 December, 1923.) 

Railroads-DemurrageTariff - War - Case Agreed. - Comnierce- 
Judgment-Appeal and Error. 

I n  a n  action by the Director General of Railroads under war control 
to recover demurrage charges against a shipper, the question does not 
arise a s  to whether the printed tariff applies to intrastate a s  well a s  
interstate shipments, a t  law and in fact, when the tariff is set out in  
the case agreed a s  a fact proven, and i t  is therein so ~ t a t e d ;  and when 
the amount is likewise agreed upon, the judgment will be so entered by 
the Supreme Court on appeal. 

I t  is unnecessary to literally comply with the printed tariff requiring 
notice a s  a condition upon which a railroad company may recover its 
demurrage charges from a consignee, if the latter is substantially put 
upon notice thereof, a s  under the facts and  circumstances of this case; 
nor under such circumstances could the railroad company be held to 
have waived its rights to enforce these charges. 

Demurrage charges are  required to be collected by the railroad com- 
pany without discrimination among consignees, and one of them who 
has received the shipments with notice of their accrual, is required to 
pay them. 

Judgments-Appeal a n d  Error .  
When, upon the facts agreed, the plaintiff is entitled to judgment, i t  

should be rendered, a s  a matter of law, without the intervention of a 
jury. 

APPEAL by  both part ies  f r o m  Stack, J., a t  M a y  Term,  1923, of 
GUILFORD. 

T h i s  act ion was  brought  t o  recover demurrage  amount  lng t o  $8,939.37 
which i t  was  alleged h a d  accrued upon  a number  of cai-load shipments  
of cotton consigned to, o r  deliverable to, t h e  defendant  warehouse com- 
p a n y  upon  the i r  p r iva te  t racks  i n  Greensboro, N o r t h  Carolina, dur ing  
t h e  month  of Apri l ,  1918. 

T h e  plaintiffs a n d  defendant, th rough  the i r  counsel of record, agreed 
t h a t  t h e  following facts  m a y  be "considered a s  proven": 

"1. T h a t  t h e  statement set f o r t h  i n  t h e  first five paragraphs  of t h e  
complaint  a r e  true, a n d  t h a t  J a m e s  C. Davis  h a s  been d u l y  appointed 
a s  director general, a n d  substituted i n  t h e  place of J o h n  B a r t o n  Payne ,  
who was  director general  a t  t h e  t i m e  of t h e  commencement of th i s  action. 

"2. T h a t  th roughout  t h e  m o n t h  of Apri l ,  1918, there was  i n  f u l l  force 
a n d  effect a cer tain f re igh t  tariff on t h e  Southern  Rai lway  Company 
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and participating carriers, on demurrage and storage rules, which had 
been issued 7 February, 1918, and which became effective 15 March, 
1918, which said freight tariff had been promulgated and published by 
the Southern Railway Company and participating carriers, under the 
authority and with the consent and approval of the Interstate Com- 
merce Commission, said freight tariff bearing the title 'Demurrage and 
Storage Tariff, KO. 2,' and being identified by the symbols 'I. C. C., 
6-8030,' and being appIicable at stations and sidings of Southern Rail- 
way Company and roads named on page two thereof, including the city 
of Greensboro and the private siding of defendant hereinafter meu- 
tioned. That said freight tariff promulgated and published as afore- 
said, ulidcr the authority of said Interstate Commerce Commission, is 
hereto attached and made a part hereof. 

('3. That prior to the month of April, 1918, the defendant had undcr 
contract with said Southern Railway Conlpany established and through- 
out said month maintained a private siding constructed and used solely 
for the purpose of connecting its storage warehouse in said city of 
Greensboro with the tracks of said Southern Railway Company. That 
all of the cotton referred to in  paragraph 6 of the complaint was con- 
signed to said private siding, and that an agreement had been made and 
was then existing between defendant and plaintiff that cotton consigned 
to defendant was to be placed by plaintiff and unloaded by defendant 
upon said private siding. 

"4. That the agent of the plaintiff did not deliver a written notice - 

to the consignee of the carrier's inability on account of the condition 
of said private siding or track to make actual placement thereupon; 
and that actual placement was made on the respective dates set out in 
colun~n G, on pages 2 to 9 inclusive, of the itemized statements referred 
to in paragraph 6 of the complaint. (The admission that the agents 
of the plaintiff did not deliver a written notice to the consignee of the 
carrier's inability on account of the condition of said private siding or 
track to make actual placenleut thereupon, is not to preclude the plain- 
tiff from showing, if he can show and if in law the court is of the 
opinion that it is competent to show, that such written notice was by 
the conduct of the defendant, or its duly authorized agents, waived.) 

"5. That if, under the provisions of the said tariff and the law bear- 
ing thereon, the plaintiff is entitled to recover demurrage, and to recover 
both upon interstate and intrastate shipments, then the amount set 
forth in the complaint, to wit, $8,939.37, is the amount due the plaintiff 
on account of said demurrage. 

"6. That if, under the provisions of the said tariff and the law bear- 
ing thereon, the plaintiff is only entitled to recover demurrage on inter- 
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state shipments, then the amount of demurrage in intrastate shipments 
should be deducted from said amount of $8,939.37." 

I t  was alleged in the pleadings and proven on the trial that all of the 
cotton, both intrastate as well as interstate shipments,, was handled, 
shipped and delivered by the U. S. Railroad Administration during 
the month of April, 1918; and as the demurrage and storage rules set 
out in the tariff I. C. C., KO. A-8050, upon the face thcreof, were "ap- 
plicable on interstate and intrastate traffic," the court, upon the agreed 
facts and the law bearing thereon, found correctly, that if the defendant 
r a s  liable for demurrage during this period, the same liability would 
accrue under the facts and rules set forth in the tariff as to intrastate 
shipmeiits mid interstate shipments. 

The defendant contended that i t  was not liable for any demurrage 
because of a failure on the part of the plaintiffs to comply with the pro- 
visions of the tariff, in  that written notice of constructive placement 
had not been given as required by the tariff; and the plaintiffs contended 
that there had been a substantial compliance with this provision of the 
tariff by the written notices given the traffic manager of the defendant, 
as set out in the evidence, and that the notice of coniitructive place- 
ment, if required before demurrage could be collected, as contended for, 
was waived by its manager, and that when demurrage accrued and the 
defendant knew of its accrual, and thereafter unloaded and accepted the 
cotton, it was liable in lam for said demurrage. 

The jury brought in a verdict awarding the plaintiffs just half of 
the amount sued for, ta wit, $4,469.68. The plaintiffs thereafter ten- 
dered judgment for the full amount as set out in the case on appeal 
which the court declined to sign, and the plaintiffs appea'ed. The court 
signed judgment for the amount found by the jury, and the defendants 
appealed. 

W i l s o n  & Fraz ier  for plaintif fs.  
Bynzam, Hobgood (e. A l d e r m a n  for defendants .  

CLARK, C. J. Upon the facts agreed, the Southern Railway Company 
mas duly incorporated, and prior to the time when the United States 
took possession and control of all the railroads for war purposes, it 
was engaged as a common carrier in the transportation of freight and 
passengers, and the United States Government took possc?ssion and was 
operating this and all other railroads by the 1)irector General, his agents 
and employees in April, 1918, when this demurrage accrued. 

The Director General was duly and legally appointed under the act 
of Congress, and the defendants were duly incorporated under the laws 
of this State, and mere engaged in shipping and storing cotton, and the 
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plaintiff and defendant entered into the "average" agreement set out 
in the record. This  is a condensed statement of the facts alleged in the 
first fire paragraphs of the complaint and which are  admitted to be 
t rue  and proven. 

*Is to the other facts set out in the case agreed, the 0111y questions to 
be determined are as follows : 

First, whether the demurrage and storage rules of the tariff in law, 
as in fact, applied both to intrastate as vell  as to interstate shipments. 

Second, mas the written notice of constructive placement substan- 
tially good as required by the tariff. 

Tliiril, if not, could such written notice in law be waiveil by tlle de- 
fcntlant c20mpany, a d  if so, was the same actually waived? 

Fourth,  whether t h r  dcferidants, after receiving the writtell noticrs 
acknowledged to have bee11 sent to tl1cm and received by their traffic 
manager, a i d  after kiiowledgc that  demurrage had been incurred, could 
reccive, unload a i d  accept the cotton without being liable a t  law for the 
payment of said deinurrage. 

As to the first of these questions, the printed tariff, which has been 
iilade a part  of the facts "considered as proven," states that  it is appli- 
cable on i~lterstatc and intrastate traffic, and paragraph 2 of the facts 
'(ronsidered as proven" states that  this tariff is applicable at stations 
and sidings on the Southern R a i l ~ a y  Company and roads named on 
page 2 thereof, including the city of Greensboro and the p r i ~ a t e  siding 
of the defendant hereinafter mentioned. This  being so, it is  not neces- 
sary to discuss whether the tariff applied to interstate shipments a t  
law or fact, or whether the t rue  and correct anlourit under the facts as 
proven was $8,939.37, especially in  view of the further statement in 
paragraphs 5 and 6 of said facts "agreed to be taken as proven." It is  
therefore clear that  if the plaintiffs a r e  entitled to recover at all they 
are entitled to the sun1 under the agreement of facts to recover $8,939.37. 

As to the second question, whether tlle written notice was substan- 
tially given as required by the  tariff, T. B. Page, a witness for the 
plaintiffs, testified as follows: "I handled and conducted the business 
as to freight rnatter with the defendant, with Mr. Garland Clary, who 
held the position of traffic manager with the defendant, which position 
he had in  1918, held for several years. There was an agreement be- 
tween Mr.  Clary and myself that  on the receipt of waybills a t  my  office 
covering all the cotton shipped to  them, or any cars for their ware- 
houses, we were to call him u p  over the telephone a t  the office of the 
defendant and give him the car numbers and initials, the number of 
bales, and the marks on the cotton, and where from, if i t  was shown, 
or if he  asked for it, and any other information that  he asked for and 
we could give; but that  was the principal information. I t  was to be 
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given each morning, over the phone, to Mr. Clary, and not to anybody 
else. This notice over the phone, in regard to all shiprllents of cotton 
coming into Greensboro to defendant in April, 1918, was given over 
the phone to him. He  hacl a form, which I think he got u p  himself, 
upon which he entered all that information, in duplicate. H e  sent 
them down with the bill of lading, and I signed this fo rn .  These ship- 
ments were 'Order, notify shipments.' When he got all this informa- 
tion he knew which bill of lading to take up at the bank. Upon sur- 
render of the bills of lading and the signing of the receipt, I issued an 
order that went to the yard master's office for the placement of those 
cars containing that cotton." 

Mr. Clary, traffic manager of the defendant, testified as follows: '(1 
was traffic manager and secretary-treasurer of defendant. Before I 

.had made this connection I had been employed by the Southern Railway 
Company, and was familiar with the tariff in regard to shipments. One 
of my duties, when I was employed by the railway company, mas to get 
possession of and follow tariffs in  regard to shipments, and I was em- 
ployed by defendant because of my peculiar knowledge in regard to 
tariffs. I n  the tariffs that have been promulgated by tEe railway com- 
pany there had been for years the same provision with regard to con- 
structive notice that was in force and operation in  April, 1918. I was 
demurrage clerk at  one time, and knew that under certain provisions 
demurrage accrued on cars that were detained by shippers. As soon 
as waybills were received by him in the morning, X r .  Page would call 
me up over the telephone and give me the number of the car, the time 
of its arrival, the contents of the car, where it was from, and the marks 
of the cotton, etc. I t  was not exactly an arrangement; he did that with 
practically all cars; it was only for the benefit of the railroad company, 
to expedite the business. I did not have what you might call an arrange- 
ment with him by which he was to do that, but he did it just the same, 
and I got that information every morning. I f  we did not already have 
the bills of lading, we went and got them, upon receipt of that infor- 
mation, and made out a receipt for the bill of lading for Mr. Page to 
sign. These receipts contained all the information that I had at  that 
time. I filled the receipt out and took it, with the bill of lading, to 
Mr. Page to sign. After getting the information over the telephone, 
and after the railroad cashier hacl signed receipt containing informa- 
tion which I had put on it, I also got a postal card notice of arrival, 
containing marks of the cotton, the number of bales and the car num- 
bers, and in some instances origin of the cotton, also the initials of 
the cars. I kept a book contaieing the arrival of the cotton, date of 
notification of arrival, and date it was placed and unloaded, by which 
I checked the railroads' statement, when they presented it." 
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The U. S. Circuit Court of this, the Fourth Circuit, in a decision 
filed 21 December, 1922, in  Davis, Director General, v .  Timrnonsville 
Oil Company, a similar case to the one at  bar, after citing Rule 5, sec- 
tion (a ) ,  of the demurrage rules as to constructive placement, says: 

"As we have heretofore pointed out, the railroad immediately upon 
arrival of the cars respectively mailed to the oil company notice of 
arrival. This notice, in  substance, contained the name of the railroad 
to which the car belonged, the number of the car, the point of shipment, 
the name of consignor and the date of arrival. But it is insisted that 
because this notice did not also contain the information that the rail- 
road was unable to make physical delivery of the car at  the mill siding, 
it is a noncompliance with Rule 5, and that there was, therefore, no 
constructive delivery of the car." 

"Formerly, no notice at all of the arrival of cars at  destination was 
required to be given, and the giving of notice was the courtesy or custom 
with no binding obligation on the railroad." Coal Co. v. R. R., 245 
Fed., 917. 

"The quoted rule has corrected this omission and imposes this obli- 
gation on the carrier, and in such case as this, the consignee might well 
be heard to insist that it was not chargeable with demurrage, if there 
had been a failure upon the part of the carrier to give it notice of the 
arrival of the cars; but when such notice was given as was here con- 
ceded to have been the case, and when, as is also conceded, the inclusion 
of the additional fact of inability to make delivery would have made 
no difference with the defendant, or put it in any better position than 
it was, or given i t  any information which it had not already at hand, 
the omission, me think, is inconsequential. To hold otherwise would be 
to create a defense against lawful charges, without the showing of any 
injury to sustain it." 

Third. '(If not, could such written notice be waived, and was it 
waived by the defendant?" By reference to the testimony of Page and 
Glary, as above set out, while there may be some conflict in the testi- 
mony of the two witnesses as to whether there was a specific instruction 
i~o t  to send written notice of constructive placement, there is no conflict 
as to whether the traffic manager had received all the information neces- 
sary to apprise him that demurrage was accruing, because he had full 
knowledge of the provisions of the traffic and had worked under similar 
provisions for years. This is fully settled in the case just cited and 
also in Interstate Commerce Commission, Opinion No. 11,085, decided 
13 June, 1922; Pass Co. v.  R. R., 32 I. C. C., 479; Grain Co. v.  R. R., 
43 I. C. C., 147; Steinhardt & Kelly v .  R. R. Co., 52 I .  C .  C., 307; 
Steel Co. v. R. R., I. C. C. opinion No. 9,668, decided 15 April, 1918. 

On the fourth question, whether the defendant, after receiving written 
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notice sent and after knowledge that demurrage had accrued, could 
receive, unload and accept cotton without paying demurrage, it is dis- 
tinctly held that it could not in Davis v. Timmo.nsvills Oil Co., above 
cited, in which it is said: "Demurrage charges are paet  and parcel of 
the transportation charges, and are covered by the same rules of law. 
They are a part of the tariff and must be collected from the shipper 
or the consignee of the freight, to the same extent as the charge for 
carriers. A penalty is imposed on the carrier for failure to collect. 
(Union Pacific Co. v. Goodrich, 149 U. S., 690.) The purpose of the 
law being, of course, to secure absolute equality betwel3n the shippers. 
The fact that the shipments in this case were unautLorized, and the 
further fact that the oil company did everything in its power to prevent 
such shipments, would not, in our opinion, have (justified its declining 
to pay the demurrage charges, if he accepted and unloaded the cars. 
It had presented to i t  the alternative of declining to accept the cars, 
in which event the railroad would have had a remedy by sale, or having 
accepted them, to deduct the demurrage at  the time of the remittance 
to consignors. The fact that the carrier failed to make pressing de- 
mand for such payment did not justify the assumption that the demur- 
rage charges had been waived, for this the cwrier could not legally do, 
nor does it, or can it, create an estoppel which would permit by indi- 
rection that which may not lawfully be done directly. Mistake, inad- 
vertence, honest agreement or good faith are alike, under such circum- 
stances, unavailing. The railroad and the shipper arc: both required 
to abide the published rate." See, also, R. R. v. Pork,  215 Mass., 36. 

On the above citations as the law of the case, and the uncontradicted 
facts as testified by the witnesses for the plaintiffs and defendant, the 
plaintiffs were entitled to the instructioils asked for and set out in the 
defendant's first three assignments of error, and also to the judgment 
for the full amount which they tendered for signature. 

AS to the defendant's appeal, it is unnecessary to take up and discuss 
the errors therein assigned, for, upon the facts admitted as proven and 
the uncontradicted testimony as above stated, the plaint ffs are entitled 
to recover for the full amount of $8,939.37, and judgmcnt should have 
been rendered therefor. 

The case mas improvidently sublnitted to the jury for, upoil the facts 
as agreed to, the plaintiff wis entitled to the judgment, and it should 
be entered here. 

A case exactly in point is Corporatiol~ Commission v. B. R., 137 
S. C., 1, where it was held that when the material issues are found, 
judgment should be entered thereon, disregarding the finding upon im- 
material and irrelevant issues, and the Supreme Court in such case may, 
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in  reversing or affirming the judgment below, enter a final judgment 
here or direct i t  to be so entered below. This case was affirmed on writ 
of error, 206 U. S., 1. I11 the present case, there being no further con- 
troversy as to the facts or the law to  be settled, judgment d l  accord- 
ingly be entered here in  favor of the  plaintiff and against the defend- 
ant for the sum of $8,939.37, the amount agreed upon by the  parties. 

The  power of the court to enter final judgment here was exercised 
in R. R. Connecfion Case, 137 K. C., 21, citing Code, see. 957 (since 
Rev., 1542; C. S., 1412) ;  dlspaugh v. Winstead, 79 N .  C., 526; Grif- 
fin v. Light Co., 111 X. C., 438; and i t  was there said that  "final judg- 
ment lias been entered herc not infrequently by order and without 
opinion, as a matter of course," and among other cases cited there in  
which this has been done was Bernhardt v. B ~ o ~ c n ,  118 N. C., 710 (36 
L. R. A, 412) ; Caldwell v. Tl'ilson, 121 x. C., 473, and W h i t e  v. dud i -  
tor ,  126 N .  C., 584. The  same course has been pursued in  many other 
cases since. Among them are Industrial Siding Case, 140 N .  C., 244; 
Smi th  v. Xoore,  150 N. C., 159; Gri f in  21. R. R., ib., 315; Battle v.  
Rocky Xoun t  (Walker,  J . ) ,  156 N.  C., 339; C'haris v. Byown (Hoke ,  
J . ) ,  174 IS. C., 123. 

Judgment will be entered accordingly in this Court in favor of the 
plaintiff for  $8,939.37. 

Modified and affirmed. 

EFFIE N. LEAK ASD HER HUSBAND, J. D. LEAK, v. THE TOWN OF 
WADESBORO ET AL. 

(Filed 20 December, 1023.) 

1. Municipal Corporalioils-(;"ities and Tox%ns--Streets--Iniprovcrllents-- 
Assessments. 

In proceedings by petition by property owners of a city whose land 
abuts on streets to have the streets improved upon the assessment plan 
prescribed by statute, it is riot required that the streets to be improved 
be then connecting, or that to constitute a single improvement there 
should be then a physical connection between the different portions of 
the designated area. if the municipal plan is to malie them s o ;  and a 
petition by the majority owners in number and frontage along the streets 
in the designated area, taken as a whole, is sufficient. 

2. SanirDiscretionarg Powers-Statutes. 
I t  is within the discretionary power of the Legislature or of the 

municipality to which it is delegated to designate the area for street 
improvement upon the assessment plan (C. S., sec. 36, art. D ) ,  and \ ~ l ~ e n  
such delrgatc'd poner is exercised in good faith and is free from abuse, 
the courts, generally, will not interfere. 



I N  T H E  S U P R E M E  C O U R T .  

I t  is not required by the various statutes on the subject that  a bond 
ordinance of a municipality set forth in express terms the proportion 
of the cost of the proposed improvements which has been, or is  to be, 
assessed against the property of each owner abutting upon the streets 
to be improved or the terms and method of making the payment, if the 
procedure follow the direction of the statutes relating to the subject. 
C. S., secs. 2037, 2938, 2942, 2938(4),  2141, 2708, this last section re- 
quiring, among other things, that  the preliminary resolution designate 
by general description the improvements to be made and the street or 
streets, or part or parts thereof, whereon the work is  to be done, and 
the proportion of cost to be assessed upon the abutting property, and 
the terms and manner of payment. 

4. Constitutional Law - Municipal Corporations - Citiet+ and Towns - 
Streets-Assessments-Due Process--Appeal and Error-Statutes. 

The right of appeal to the courts being provided in case of dissatis- 
faction by an owner of land abutting on a street assessed by the govern- 
ing body of a municipality for street improvement, the objection that 
the owner's property is  taken for a public: use in contravention of the 
due process clause of the Constitution is untenable. C. S., see. 2714. 

The trial judge' is given authority to allow a n  amended answer to be 
filed in proceedings to assess owners of land abutting upon a city street 
to be improved by a municipality. 

APPEAL b y  plaintiffs f r o m  H a r d i y ,  J., a t  t h e  Special  J u l y  Term,  
1923, of Amon-. 

O n  1 4  February ,  1923, by  v i r tue  of C. S., ch. 56, a r t .  9, property 
owners presented t o  the  commissioners of Wadesboro a petition request- 
i n g  t h a t  cer tain streets, including Depot  Road,  be  improved a n d  perma- 
nently paved a n d  t h a t  a definite percentage of t h e  total cost, exclusive 
of the cost of improving street intersections, be assessed against  abut t ing 
property. O n  1 4  March,  1923, a t  a special meet ing of t h e  commis- 
sioners a n  ordinance was introduced to authorize $275,0130 of bonds f o r  
t h e  purpose of improving a l l  t h e  streets named i n  t h e  petition a n d  t o  
provide f o r  t h e  levy of a n  a n n u a l  t a x  t o  p a y  t h e  pr incipal  a n d  interest 
of t h e  bonds a s  they matured.  T h e  ordinance purpor t s  to comply wi th  
t h e  provisions of C. S., ch. 56, a r t .  26, a s  amended by  chapter  106, 
Publ ic  Laws, E x t r a  Session 1921. Before  t h e  ordinance was  acted 
on  a s tatement  of indebtedness sworn t o  was  du ly  filed pursuan t  to  a 
resolution a s  directed b y  C. S., see. 2943, a s  amended;  a n d  a t  a meeting 
held on 1 6  March ,  t h e  bond ordinance was  du ly  adopted a n d  t h e  clerk 
of t h e  board was  directed t o  m a k e  d u e  publication of the  ordinance 
a n d  notice of i t s  adoption a s  provided by  C. S., sec. 293-4, a s  amended, 
a n d  t o  post t h e  ordinance a t  t h e  courthouse door a n d  f o w  other  public 
places i n  t h e  town. 
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I t  was admitted : 
1. That a majority of the landowners whose lands abut on the streets 

proposed to be paved set out in  the petition as a whole have signed the 
petition, and that they represent a majority of the lineal foot frontage 
on such streets. 

2. That a majority of the landowners whose lands abut on the street 
leading from the Atlantic Coast Line Railroad to the intersection of 
that road (whether known as Depot Street or Washington Street) with 
Martin Street have not signed the petition, and that a majority of those 
owners representing a majority of the lineal foot frontage on said 
street have not signed the petition. 

3. That the lineal foot frontage along Depot Street and Washington 
Street from the Atlantic Coast Line Railroad to Martin Street is 7,254 
feet . 

4. That no person owning lands on Barrington Street has signed the 
petition. 

5. That certain streets had formerly been paved, and that there is a 
road beginning at the end of Washington Street which is sometimes 
called Washington Street and sometimes called Depot Street or Depot 
Road, which constitutes a continuous line of traffic with Washington 
Street from Martin Street to the Atlantic Coast Line Railroad. 

6. That the improvements set forth in the admissions were made 
pursuant to authority vested in  the commissioners of the town of Wades- 
boro, under chapter 265 of the Public Laws of 1909. 

7. That the boundaries of the town of Wadesboro have been changed 
from time to time, as shown by the original charter and amendments 
thereto, by the act of the Legislature incorporated therein, chapter 213, 
Public Laws of 1907, chapter 26 of the Public Laws of 1891. 

8. That under the authority of the town charter in 1907 the cor- 
porate limits of the town of Wadesboro were extended to embrace all 
of the territory on which the so-called Depot Street is situated. 

9. That the yellow lines on the map attached repreqent the location 
of the improvements which the commissioners of the town of Wades- 
boro propose to make and contemplate making. 

10. That the red lines on the map represent the location of streets 
which were improved under the act of 1909 and the amendments thereto. 

11. That the four blocks heretofore improved are 99 yards square. 
I t  is admitted that Washington Street extends from A to B, and that 
the Depot Road extends from B to C, as shown on the map marked 
"Exhibit A." 

12. That all the charters of the town of Wadesboro and the amend- 
ments thereto are in evidence. 
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13. That paragraph 3 of the plaintiffs' complaint was introduced 
in evidence by the defendants for the purpose of showing that the deeds 
mentioned therein referred to the Depot Road and the new Depot Road, 
and made i t  a boundary line in  the description. 

The following is the verdict: 
"Is the Depot Road from the northern end of Washington Street to 

the Atlantic Coast Line Railroad a public street of the town of Wades- 
boro ? bnswer : 'Yes.' " 

His Honor held upon the pleadings, adniissions, and verdict that the 
petition was sufficient in  law, that the bond ordinance was valid, and 
that the question of the legality of the assessment was not properly 
before the court, and should be hereafter determined in the manner 
provided. Judgment for defendants. Appeal by plaintiffs. 

John T .  Bennett, F.  L. Dunlap, J .  A. Lockhart, and McLendon d 
Covington for plaintiffs. 

John C. Sikes and Caudle & Pruette for defendant>. 

ADAMS, J. According to the verdict, Depot Road, which extends from 
Washington Street to the track of the Atlantic Coast, Line Railroad, 
is a public street in  Wadesboro. The plaintiff owns property abutting 
each side of Depot Road and brings this action to-vacate and nullify 
an ordinance adopted by the defendant authorizing inunicipal bonds 
in the sum of $275,000 for the improvement of certain streets, and urges 
various objections to the sufficiency of the ordinance. 

The plaintiff first contends that Depot Road makes no physical con- 
nection with the other streets to which the ordinance ]-elates, and that 
the improvement of streets which are not contiguous involves the un- 
lawful consolidation of disconnected improvements. Several years be- 
fore the ordinance in question was adopted the defendcant, pursuant to 
the provisions of chapter 265 of the Private Laws of 1909, improved 
a part of six streets near the center of the town, and its present purpose 
is to pave other streets so as to combine d l  the improvements, past and 
prospective, into a constituent whole. To this end the pavement of 
Depot Road is to be connected at  the intersection of 'Washington and 
Martin streets with the improvement made there under the act of 1909. 

When an improvement of streets by a municipal c3orporation con- 
stitutes a single scheme, the ordinance may provide for the pavement 
of several streets, a single street, or a portion of a street; and when 
streets are practically similar and are to be pared in the same manner 
and with the same material, and are grouped as a unit, in the absence 

- - 

of provision to the contrary, they may generally be treated as a single 
improvement. McQuillin says that to constitute a single improvement, 
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physical connection between the different portions is not absolutely 
essential. 5 Mun. Gorp., sec. 2084. I n  25 R. C. L., 135 (69),  i t  is 
said: "It is a general rule applicable in  most jurisdictions that only 
one improvement shall be embraced in a single ordinance. I n  applying 
this rule it has been held that an ordinance providing for the paving 
of several streets and alleys, and parts of streets, with the same material, 
and in the same way, is not obnoxious to the objection that it embraces 
more than one improvement, although there may be a difference in the 
width of the streets proposed to be paved, and the cost of paving certain 
railway tracks is excluded from the assessment in respect of some of 
the streets." And in Elliott on Roads and Streets, sec. 694: "It is also 
held that the legislative decision, whether by the Legislature itself or 
the municipality to which it has delegated the authority, as to what 
territory shall compose the district and what improvements shall be 
included in one general assessment, is conclusive upon the judiciary. 
Where the statute forbids, either expressly or by implication, the local 
officers from including more than one improvement in a single order 
of assessment, they have no authority to provide for more than one 
improvement. It would seem to be in harmony with the general rule 
that prevails in cases where the authority exercised is purely statutory, 
that two distinct and radically different improvements cannot be in- 
cluded in one general order of assessment unless by express words or 
clear implication it is authorized by statute. Improvements are not, 
however, necessarily distinct and different because different roads or 
different streets are included, for it may well be that the system is a 
single and uniform one, although it embraces more than one street. I f ,  
in fact, the improvement is a unity, an assessment may be valid, al- 
though it embraces in its line more than one street or road. I t  may 
often happen that in order to secure a complete and effective system 
it is necessary to construct a main line with branches, or to improve 
two or more streets at once so as to secure a uniformity of grade, and 
in these, or similar instances, there is no reason why the system may 
not be considered as a single improvement, except, of course, where the 
statute supplies a reason for a different rule." 

I n  Springfield v. Gwen, 11 N. E. (Ill.), 261, the city adopted an ordi- 
nance providing for the pavement of a large number of its streets and 
alleys, and the ordinance mas assailed on the ground that it embraced 
more than one improvement. The Court said: "We do not think this 
is true in point of fact. While many streets and parts of streets are 
embraced in the scheme of improvement adopted by the city, yet we 
regard them all as but parts of the same improvement. The city au- 
thorities, in adopting the ordinance, must have found, as a matter of 
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fact, that those streets and parts of streets were so similarly situated 
with respect to the improvement proposed to be made as to justify 
treating them as parts of a common enterprise and single improvement, 
and from the record before us we think they were just~fied in doing so. 
They were all to be paved with the same material, rind in  the same 
way; and the fact that there was a difference of a few feet in the width 
of some of them, and that t h e  cost of paving the r,iilway tracks in 
others was to be excluded from the estimate, should, in our opinion, 
make no difference in  this respect. The similafity of .,he improvement 
proposed to be made, and the situation of the property to be assessed, 
with respect to it, afford a more satisfactory test as to whether they 
might all be embraced in a common scheme, as one improvement, than 
their actual connection or physical contact with one another. I t  i s  
true, expressions are to be found in  one or two cases looking in a con- 
trary direction, but these expressions were mdde in arguendo merely, 
and not for the purpose of laying down any rule on the subject. So 
far as the actual decisions of this Court go, they support the contrary 
view, and are in  perfect harmony with what is here said. Prout v.  
People, 83 Ill., 155; People v. Sherman, id., 167; h!icketts v. Hyde 
Park,  85 Ill., 110." See, also, 4 McQuillin7s Mun. Corp., see. 1879; 
Adams County v.  Quincy, 6 L. R. A., 155; Mayor v.  Weed,  23 S. E. 
(Ga.), 900; Lewis v. Seattle, 69 Pac. (Wash.), 393; Wilder v.  Cincin- 
nati, 26 Ohio St., 284. 

I n  the statutes under which the defendant is pro1:eeding there is 
nothing to contravene the foregoing principles. I n  analogy to taxing 
districts, the area in  which these improvements are to be made may be 
designated by the Legislature or by the local author it it?^ to whom may 
be delegated the power to say what territory shall be included in each 
improvement; and when such delegated power is exercised in  good faith 
and is free from abuse the courts will generally be slow to interfere. 
C. S., ch. 56; Public Laws Ex. Sess. 1921, ch. 106; A,sheville v.  Trust  
Co., 143 N.  C., 360; Justice v. Asheville, 161 N .  C., 62 Felmet v. Can- 
ton, 177 N.  C., 52; Durham v.  Pub.  Ser. Co., 182 N.  C., 333; Gunter 
v. Sanford, ante, 452. Upon consideration of our statutes and the 
principles of law applicable to the facts disclosed by the record, we are 
unable to uphold the plaintiffs' contention that the defendants are at- 
tempting to consolidate several unrelated improvements in violation 
of law, or that there is a fatal want of physical connection between 
Depot Road and the other streets or, taking all the territory, a defi- 
ciency in the requisite number of lineal feet of frontage. 

The plaintiffs insist also that the ordinance is in.-alid because it 
does not state definitely the proportion of the cost of the proposed 
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improvements which has been or is to be assessed against the property 
abutting on the improvements and the terms and method of making 
payment. 

The Municipal Finance Act provides that a municipality may issue 
its bonds for specified purposes when properly authorized by an ordi- 
nance passed by the governing body. C. S., secs. 2937, 2938. I f  the 
bonds are to be issued for local improvements, one-fourth the cost of 
which at  least (exclusive of the cost of pal-ing at  street intersections) 
Ilas bee11 or is to be specially assessed, the ordinance shall take effect 
upon its passage without being submitted to the qualified voters. C. S., 
see. 2935. I t  need not set forth the location of the improvement except 
as prescribed by section 2942. C. S., see. 2935 (4). Section 2141 is 
as follows: "In cases where a petition of property owilers is required 
by lax$ for the making of local improvements, a bond ordinance author- 
izing bonds for such local improvements may be passed before any 
euch petition is made, but no bonds for the local improvements in 
respect of which such petitions are required shall be issued under the 
ordinance, nor shall any temporary loan be contracted in anticipation 
of the issuance of such bonds, unless and until such petitions are made, 
and then only up to the actual or estimated amount of the cost of the 
work petitioned for. The determination of the governing body as to 
the actual or estimated cost of work so petitioned for shall be conclusive 
in any action involring the validity of bonds or notes or other indebted- 
ness. The bond ordinance may be made to take effect upon its passage, 
notwithstanding that the necessary petitions for the local improvements 
have not been filed : Provided,  that it appears upon the face of the ordi- 
nance that one-fourth or some greater proportion of the cost, exclusive 
of the cost of work at  street intersections, has been or is to be assessed." 
The substance of the proviso is embodied in  the ordinance. 

The cost to be borne by the owners of property is to be determined 
as provided elsewhere. A preliminary resolution shall designate by a 
general description the improvement to be made and the street or streets 
or part or parts thereof whereon the work is to be done, and shall 
specify the proportion of the cost to be assessed upon the abutting prop- 
erty and the terms and manner of payment. C. s., see. 2708. Other 
sections provide for ascertaining the amount of and levying assess- 
ments, with the right of appeal to the Superior Court in case of dis- 
satisfaction by any person against whom an assessment is made. Sec- 
tion 2714. I n  Gunter  v. S a n f o r d ,  supra,  the subject is discussed and 
some of the controlling authorities are cited. The reasoning on which 
the decision is based need not be repeated here. We think i t  clear that 
omission of the proposed cost does not inralidate the ordinance under 
consideration. 

44-186 
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W h a t  we  have  said with respect to  the  r igh t  of appea l  disposes of 
the  addi t ional  objection t h a t  t h e  plaintiff's property m a y  be taken with- 
out d u e  process of law. B r o w n  v. Hillsboro, 185 N. (>., 370 ;  G u n t e r  v. 
S a n f o r d ,  supra.  

Several of t h e  remaining exceptions were abandoned on  t h e  a rgu-  
nient. We have  examined those relied on and  find thein untenable. T h e  
t r i a l  judge h a d  t h e  r igh t  to  allow a n  amended answer to  be filed, and  
t h e  question of t h e  clerk's au thor i ty  need not be considered. B y o w n  v. 
Hillsboro, supra. 

We find n o  e r ror  which entitles t h e  plaintiff to  a new tr ia l .  
S o  error .  

W. 1,. STATTOS 6- CO. v. BOARD O F  COJIJI ISSIOSERS OF 
CABARRUS COUXTY ET AL. 

(Filed 20 December, 1923.) 

1. Municipal Corporations--Cities and  Towns--Bonds - Sales - Bids- 
Conditions-Attorney a n d  Client. 

Where a competitive bidder for the purchase of municipal bonds makes 
his bid upon condition of approval by his attorney a s  to the legality 
thereof, the stil~ulation is a condition precedent to a binding agreement 
to purchase, and in the absence of bad faith, the stipulation will be 
upheld, though the attorney's opinion against the ~ a l i d i t y  of the bonds 
proves to be erroneous. 

2. Same. 

When the bidder for a proposed issue of municipal bonds incorporates 
in his written offer the condition that  the municipality furnish certain 
record information of the proceedings leading up to and culminating in 
the issuance and delivery to the satisfaction of his attorney: Held, the 
record to be furnished was to afford thch attorney reliable data for his 
opinion on the validity of the proposed bonds as  a binding municipal 
obligation enforceable by taxation, and his opinion t1iti.t the bonds would 
be legally invalid is binding between the parties, when made by the 
attorney in good faith. 

3. Same--Contracts, Written-Par01 Evidence. 
When a foreign bidder for the purchase of municipal bonds specifies 

in his written offer, in effect, that  it  was upon condition that the validity 
of the bonds be approved by the opinion of its attorney regularly em- 
ployed for the purpose, verbal statements made by a local attorney a t  
the time he submitted the bid that varies. alters, or contradicts the writ- 
ten stipulations cannot be received in evidence. 

4. Municipal Corporations - Cities a n d  Towns - Bonds - Attorney a n d  
C l i e n t S a l 8 8 - B i d d e r H d  Faith-Evidence. 

When a nonresident bidder for the purchase of municipal bonds refuses 
to accept them upon the adverse opinion of his attoi'ney, made a con- 
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dition precedent to their acceptance by the terms of his bid, the fact 
that the opinion was not in accordance nith an opinion recently rendered 
by the Su~~reme Court will not be considered as evidence of bad faith, 
upon the assumption that the attorney has seen the opinion of the Court, 
when it is made to appear that the attorney had investigated our stat- 
utes and decisions o n  the subject and there is no eridence that in giring 
his opinion he had acted in bad faith. 

CLARK, C. J.. dissenting. 

APPEAL by defendant from W e b b ,  J., at April Term, 1923, of 
CABARRTS. 

Civil action. The action is to recover of defendants a certified check, 
or amount of same, deposited with the defendants as a guarantee of 
good faith in their bid made in April, 1917, on a proposed bond issue 
of the county in the sum of $50,000, for the purpose of building a 
county home for the aged and infirm. 

Defcndants, denying plaintiff's right to a return of the check, or pro- 
ceeds of same, alleged further and by way of counterclaim that plain- 
tiffs wrongfully and in breach of their contract refused to take said 
bonds at  their specified bid, and defendants were thereby compelled to 
sell said bonds to other purchasers at  a loss to the county of $3,990, 
and the county suffered damages to said amount in addition to the 
$500 check which plaintiff had failed and refused to pay, etc. 

The following issues being submitted to the jury: 
"1. I s  plaintiff the owner and entitled to the possession of the cer- 

tified check in controversy and sued for in  this action? 
"2.  What amount, if any is plaintiff indebted to defendant on the 

counterclaim 2" 
Evidence was offered by both parties, and at  the close the court in- 

structed the jury that on all the evidence, if the jury believed the same, 
they would answer the first issue "Yes" and the second issue ('Nothing." 
Verdict and judgnlent for plaintiff, and defendant excepted and ap- 
pealed. 

Jlorrison Caldwell for plaintiff. 
L. T .  Hartsell and H. 8. WilZiarns for &fendants. 

HOKE, J. The facts in evidence tended to show that on 5 April, 1917, 
defendants having inrited bids for a proposed bond issue of the county 
of $50,000 for the purpose of building a county home, plaintiff with 
others submitted their bid and deposited with defendants their certified 
check for $500 as an evidence of good faith, same to be credited on the 
price of the bonds in case plaintiff's bid was accepted and they became 
the purchasers. That plaintiff's bid was submitted in writing duly 
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signed by Bruce Craven as attorney for plaintiff, and saine contained 
an offer of a premium for said bonds of $1,790, and also a stipulation 
in terms as follows : 

"Prior to taking up and paying for said bonds you are to furnish 
us with a full and accurate transcript of the record, duly certified, of 
the proceedings leading up to and culminating this issuance and de- 
livery of the bonds, to the satisfaction of our attorney. Herewith is 
our certified check for $500 as evidence of good faith in making this 
bid, which is to be retained by you and presented for payment as part 
of the purchase price of the said bonds, provided the saine are duly 
awarded to us on this bid and delivered to us in accordance with the 
terms thereof at the Northern X'ational Bank in Toledo, Ohio." 

That plaintiff's being the higher bid, defendants, by formal resolu- 
tion spread upon the minutes of the board and signed by them, accepted 
said bid and awarded the bonds to plaintiffs in pursuance of the terms 
of the same. That the records considered necessary appertaining to the 
proposed bond issue some time thereafter, about or just before 11 April, 
were forwarded to plaintifis at Toledo, Ohio, and on being submitted 
to their regular bond attorney, W. 11. Roose, he replied by letter of 
16 April, asking for further data, and such data being furnished, said 
attorney, on 30 April, wrote a letter giving his opinion in  formal dis- 
approval of said bond issue, and containing among other things the 
following : 

"It appears from the data now furnished that the above-mentioned 
bonds are being issued under the so-called inherent right of the county 
officials to borrow money for necessary expenses. This being true, there 
is no authority to levy a special tax for the paymert of said bonds, 
but same would have to be taken care of out of the general county-pur- 
pose tax. I t  also appears that $105,000 of the outstanding bonded 
indebtedness of said county has been issued under a local law which 
authorizes the levy of a special tax to take care of same. This leaves 
$159,000 of such outstanding bonded indebtedness which must also 
be taken care of out of the general county-purpose tax. 

"It appears from the certificate of the Register of Deeds of Cabarrus 
County, now submitted, that said county is now leryjng 47 2/3 cents 
on the $100 valuation for State and school purposes, 19  cents for county 
purposes, 30 cents special road, and 8 cents special interest and bridge 
fund. I t  therefore appears that there has already bem levied in said 
county for State and county purposes 66 2/3 cents on the $100 valua- 
tion, not counting the special tax. This being the maximum amount 
of taxes which may be levied in any gear, it is quite apparent that said 
county will be unable to levy the additional tax necessary to take care 
of this new issue of bonds. I am therefore returning to you herewith 
the transcript submitted without my approving opinion." 
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And the deposition of W. H. Roose, in reference to said bonds, and 
duly put in evidence, is as follows: 

"I, W. H. Roose, of the city of Toledo, am a practicing attorney duly 
qualified and authorized to practice within the State of Ohio. I have 
been a practicing attorney for 35 years and a bond attorney almost 
exclusively for 20 years, and am still in the active practice of law, par- 
ticularly bond law. I have my office at  Room No. 740, Spitzer Building, 
Toledo, Ohio. On 11 April, 1917, W. L. Slayton & Co. submitted to 
me a transcript of the record of the proceedings of the Board of County 
Commissioners of Cabarrus County, North Carolina, relating to the 
issuance of $50,000 home bonds, and requesting my opinion as to the 
legality of the proceedings leading up to and including the issuance 
of said bonds. 

"After a very thonough examination of the transcript of the record 
of the proceedings of said board relating to the issuance of said bonds, 
I advised W. L. Slayton & Co. that I could not approve said issue of 
bonds. I am attaching hereto copies of two letters I wrote to W. L. 
Slayton & Co., which contained my opinion rendered to them regarding 
the r-alidity and legality of said bonds, the first letter dated 16 April, 
1917, and now marked 'Exhibit A,' and the second letter dated 30 
April, 1917, and now marked 'Exhibit B.' My opinion was made 
after a very thorough examination of the transcript and of the statutes 
and law of the State of North Carolina, and in entire good faith, and 
was based on my conviction that the construction of a county home 
was not a necessary expense as contemplated by section 7 of Article V I I  
of the Constitution of North Carolina; and that even though it might 
be considered a necessary expense, the county was already levying taxes 
up to its constitutional limit." 

There was also evidence of the good character and capacity of said 
attorney. Immediately on receipt of this opinion plaintiff notified 
defendant that they would not proceed further in  the proposed pur- 
chase, and defendants were compelled to dispose of the bonds at a lower 
bid and with a loss to the county as stated. 

I t  also appeared that defendants had duly tendered the bonds, claim- 
ing that there had been a definite contract of purchase at  the price, 
which plaintiffs refused as stated, and some time thereafter, plaintiff 
having demanded a return of the check, defendants refused compliance, 
etc., and in suit entered therefoi. set up a counterclaim for damages 
incident to plaintiff's alleged breach of their agreement to buy the bonds. 

I t  has been held by this Court, in cases where the question was 
directly considered, that where a bid for bonds has been made on con- 
dition of approval of the bidder's attorney as to the legality of the 
proposed bond issue, such stipulation is a condition precedent to a 
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binding agreement to purchase, and in the absence of bad faith, the 
position will prevail though the attorney's opinion prove to be errone- 
ous. Grant  v. Board of Education,  178 N .  C., 329; V e b b  v. Trustees ,  
143 N .  C., 299; C i t y  of R o m e  v. Breed & Co., 21 Ga. App., 805. 

I n  the W e b b  case, supra, the matter was discussed in  a mell-con- 
sidered opinion by our former associate, N r .  Just ice C'onnor, and it was 
there held as follows : 

"Where the plaintiff proposed to purchase certain bonds issued by 
the defendant, 'when legally issued to the satisfaction of our attorney,' 
which proposition was accepted by the defendant, thl3 approval of the 
attorney selected to pass upon the validity of the bonds, honestly and 
fairly expressed, was a condition precedent to the c.onipletion of the 

(( The correspondence or liegotiation 1e:~diiig u p  to a proposition to 

purchase bonds is not material, where the proposition made by plaintiff 
and accepted by defendant was the result of such negotiation, and their 
relative rights and liabilities must be ascertained and declared upon the 
plain and unanibiguous language found therein." 

And in the subsequent case of Grant  v. Board o f  Educat ion  the 
Court, in upholding this decision, and as pertinent to this inquiry, 
said : "On these, the pertinent facts of the controversy, the question 
chiefly presented was fully considered by us in WebE v. Trus fees ,  143 
N. C., 299, and it was there held in effect that when the designated 
attorney, acting in good faith, has given an adverse opinion as t o  the 
validity of the bonds, the bidder was justified in reiusing to proceed 
further, and in such case the conditional deposit is recoverable by the 
express terms of the agreement, and the position is not affected by the 
fact that the opinion of the attorney may have been erroneous, unless 
so arbitrary and capricious as to the inference of bad faith," 
citing further authorities: Kinnicent  v. ,Taint Schoo,' Commi t tee ,  165 
Wis., 654; U .  S .  T r u s t  Co.  v. I n c .  T o w n  of Guthric ,  181 Iowa, 992; 
C i t y  of S a n  d n t o n i o  v. Roll ins  & Son-s (Texas), 127 S .  W., 1166. 

This being the principle as it prevails here, we can find no valid 
reason why the cases heretofore cited shall not be regarded as con- 
trolling o n  the facts of this record. I t  is contended for-appellant that 
by the terms of the condition the attorney is not authorized to pass on 
the validity of the bonds, but only, and as a matter of form, on the 
regularity of the procedure leading up to the proposed issue, but this 
to our minds is not a fair or permissible interpretation of the condi- 
tion expressed in the bid, and would in efect be to rob the stipulation 
of all significance. Considering the position of the parties, the purpose 
had in view, and the more reasonable meaning of the words used, it is 
clear, we think, that the "full and proper record'' is to be furnished to 
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afford the attorney reliable data for his opinion on the validity of the 
bonds as a binding municipal obligation enforceable by taxation, and, 
so considered, the opinion of the  attorney mas well within the purpose 
and meaning of the powers contained in  the terms of the bid. C o m -  
miss ioners  of J o h n s t o n  c. S f a f e  7'reasurer,  174 K. C., 141-145. 

I t  is further insisted that  the stipulation is of no effect because Bruce 
Craven, Esq., who submitted the bid for plaintiff before same was 
accepted, gave definite assurance that  the record and bond issue would 
be approved by his principals. A proper perusal of the record will 
disclose, we think, that  this statement of N r .  Craven was not intrnded 
or received as a contractual nlodification of the written bid submitted 
by him, but was rather by n a y  of retort to the charge of an  opposing 
bidder that  the principals represented by Mr. Craven were in the habit 
of avoiding their bid when it suited them to do so, but if the evidence 
is to receive a different iriterpretatioii the position here may not avail 
the defendants because of the fact tha t  plaintiff's bid was submitted 
and thereafter formally accepted in  writing, and this, the express writ- 
ten agreement of the parties containing the condition of the attorney's 
approval, may not be ~ a r i e d  by a previous or contemporary stipulation 
in direct modification of the written contract between them. Improue-  
m e n t  Co.  v. Andrews ,  176 S. C., 280; Y f g .  Co.  v. XcCornticl; ,  176 
N. C., 277; Tt 'a l l ie~ 1 % .  T'enfcrs, 148 S. C., 385; Bank o. X o o r c ,  138 
S. C., 529, citing -1fet;Xins v .  S e w b e ~ r y ,  101 N .  C., 1 8 ;  Ra!j L ! .  Black-  
well ,  94 N.  C., 10. 

111 the irr1pressit.e language of the present ( 'h ie f  Jus t i ce ,  in Il'alker 
e. V e n t e r s ,  supra ,  "The written word abides." And in R a y  o. Black-  
well ,  supra,  S m i t h ,  Chief Jus t i ce ,  delivering the opinion, said:  "It is a 
settled rule too firmly established in the law of evidence to need a refer- 
ence to authority in its support that  parol evidence will not be heard 
to contradict or alter the terms of a contract put in writing, and all 
contemporary declarations arid understandings are  incompetent for the 
purpose." 

Nor is  there any evidence tending to show that  Mr.  Craven had any 
authority to modify the terms of plaintiff's written bid, or  that  de- 
fendants in accepting the bid understood or acted in any belief in such 
authority. On the contrary, the only sworn testimony is to the effect 
that he was the attorney of plaintiff only to submit the bid of plaintiff 
i n  the terms arid a t  the price specified, and to show that  defendants 
so understood it,  they submitted the data as to the procedure leading 
u p  to the proposed bond issue, and the circumstances attending it, to 
plaintiff's bond attorney in Toledo, Ohio. 

As we have seen in the authorities cited, the mere fact that  the attor- 
ney has given an erroneous opinion is without significance unless, as 
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stated in one of the authorities cited ( C i t y  of Sun Anton io  v. Roll ins .  
Texas), "The disapproval was fraudulent, capricious, and in bad faith," 
and in our opinion such a position cannot for a moment be upheld. 
True, as pointed out by appellant, this Court had directly decided, 
~iearly a month before the opinion was submitted, and contrary to the 
same, that the building of a county home was a necessary county ex- 
pense, and that a debt therefor could be contracted and taxes laid with- 
out a popular vote on the subject, but the facts in  evidence do not dis- 
close that the attorney knew of this or that he was likely to know of 
it, and assuredly the circumstances are not such as to permit an infer- 
ence of fraud on his part concerning it. The opinion referred to, 
announcing the principle, was rendered at Spring Term, 1917, being 
filed 14 March of that year. I t  did riot appear in our published Reports 
until the summer following, long after this transaction. Yor was it 
publishecl i11 the S. E .  until four or five weeks after it was filed. On 
the record, therefore, this matter was considered and the written opinion 
given by the attorney before the Court opinion in question appeared 
in any accredited publication likely to have come under the observa- 
tion of the attorney, and the possibility that he might have seen it is 
entirely too vague to constitute legal evidence on an issue of fraud. 

011 authority apposite such a charge is not even made in the plead- 
ings with sufficient definiteness to raise an issue of that kind. Gallo- 
w a y  v. Goolsby, 176 N. C., 635-639; Rest  v. Best, 161 N. C., 514; -4Iottu 
v. Davis, 151 N. C., 237. 

And assuredly there is no evidence to sustain such a charge against 
a man proved to be an honorable and capable attorney whose opinion 
shows that he had examined the matter with care a ~ d  had given an 
opinion based on our published Reports, and so far  as they were then 
reasonably accessible to him. 

We think the charge of his Honor is in accord with the precedents 
applicable, and the judgment on the verdict is affirmed. 

ATo error. 

CLARK, C. J., dissenting: This is an action against the Board of 
Commissioners of Cabarrus County to recover possession of a certified 
check for $500 deposited with the defendants as evide~~ce of good faith 
in making a bid for $50,000 county home bonds issued by the county. 
Plaintiffs subsequently refused to take said bonds, which defendants 
were con~pelled to sell at  a loss of $3,790, and defendants set up a 
counterclaim for said amount of loss and $200 attorney's fees in finding 
another purchaser and effecting a sale to other parties, and retained 
said check to be applied on such counterclaim. 
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The defendants advertised for sale $50,000 of bonds of the county 
of Cabarrus, issued for the building of a county home, reserving the 
right to reject any and all bids. The plaintiffs filed the following offer: 

"5 April, 1917. Board of Commissioners of Cabarrus: We offer you 
a premium of $l,'i90 in addition to par value, free blank bonds, and 
our attorney's fee and accrued interest, for your $50,000, 5 per cent 
county home bonds, advertised for sale this day, interest payable semi- 
annually and maturing $2,000 a year beginning at the end of the 
second year after date of bonds. 

"Prior to taking up and paying for the bonds you are to furnish us 
with full and accurate transcript of the record, duly certified, of the 
proceedings leading up to and culminating in this issuance and de- 
livery of bonds, to the satisfaction of our attorneys. 

"Herewith is our certified check for $500 as evidence of good faith 
in making this bid, which is to be retained by you and presented for 
payment as part of the purchase price of the said bonds, provided the 
same arc duly awarded to us on this bid, and delivered to us in ac- 
cordance to the terms thereof, at the Korthern National Bank in 
Toledo, Ohio. 

"If any proposition shall be entertained by you in connection with 
paying interest on deferred payments on said bonds or on your bank 
balance from the proceeds thereof, we will equal any such proposition 
in addition to the above offer. Bruce Craven, Attorney for W. L. Slay- 
ton & Co." 

Out of 10 or 15 bidders the plaintiff's bid was the highest; but 
before said bid was accepted by defendants, Bruce Craven, attorney 
for TV. L. Slayton & Co., made a statement in  explanation of his bid. 

The defendants then asked the witness, L. A. Weddington, chairman 
board of commissioners, "State whether or not prior to the acceptance 
of the price offered by W. L. Slayton & Co. that Mr. Craren, their 
attorney, agreed to accept these bonds without any question as to the 
opinion of the attorney?" The answer to this question mas objected 
to. Objection sustained, and defendants excepted. The witness would 
have testified and did, in the absence of the jury, testify as follows: 
"After the bids were all opened and the different prices compared, hlr. 
Crayon's bid was the highest, and immediately afterwards one or two 
of the other bond buyers, one especially, told that Mr. Craven had 
been buying bonds at numbers of places for this same concern, Slay- 
ton  & CO., and had been refusing to accept them; and they got into 
a regular melee, took quite a time to get them separated and quieted 
down. Then the suggestion was made to throw these bonds into an 
auction and sell them to the highest bidder. Craven objected, saying 
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that he was the highest bidder and felt that he waei entitled to the 
bonds; and after consideration the county commissioilers agreed that 
the advertisement was that the bonds would be awarded to the highest - 
bidder; and when they said he would not pay for them, he would not 
take them, Craven assured us, guaranteed that the bonds would be 
accepted without an attorney's opinion other than hi:: own." 

"Q. I ask you if he (Craven) didn't state at the time that he knew 
the whole situation and he would guarantee the acceptance? -1. Yes, 
sir. 

"Q. Some statement was made that Nr. Craven had been buying 
bonds and not taking them; he and this party got into a fight? A. 
Craven told him he was a liar. 

"Q. I t  was a kind of mix-up? A. Yes. 
"Q. What was said by Mr. Craven in rwponse to this other fellow? 

A1. H e  appealed to the board of county commissioners. This man who 
had raised a row with him was the next highest bidder. After we got 
them settled down, some of the other bond buyers wanted to throw the 
bonds into an auction sale and let the highest bidder hare then], and 
Craven appealed to the board that he came here at expense to bug the 
bonds and he was the highest bidder and didn't thiuk it was treating 
him right to turn him down, which the board coi~sidert~d the fact after 
his saying that he guaranteed that he mould take the bonds. 

"Q. I ask you if you don't know it to be a fact that you ard your 
board did not change one word or syllable of that written contract that 
Bruce Craven submitted? A. I have no knowledge of it, it nercr was 
authorized. 

"Q. There wasn't ally new auction? .I. S o ,  sir. 
"Q. No verbal bidding by anybody? -1. KO, sir. 
"Q. The oiily thing is, YOU claim that after this fellow charged hiin 

that he was in tlie habit of getting them and would not pay for them, 
he called the fellow ,a liar and claimed ht. would, and said he would 
take tho bonds whether they were good or not? A. H e  claimed so. H e  
said 'on no other opinion than his own.' 

"Q. You didn't make him change his bid? A. X o ;  it ns i ~ o t  
changed in  his written contract. I t  may have been :hanged by X r .  
Craren and the clerk to the board. The minutes were writtell up in 
his presence while the board was in session. 

"Q. After tlie bids were all opened the board retired to tlleniselres? 
,I. Yes, sir. 

"Q. They had declined to accept any of the written bids until they 
came back and Mr. Craven made this proposition? A. Yes, sir. 

"Q. I ask YOU if he didn't state at the time that he knew these bonds 
were valid ailcl all right and he would acct3pt them? .I. Yes, sir." 
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J. F. Har r i s  testified for defendant: "I was register of deeds and 
clerk to the  board of commissioners i n  the year 1917. As clerk to the 
board of con~missioners i t  was my  duty to keep the minutes of the 
board of commissioners. I have a record of the minutes of the board 
in reference to the proposal of Bruce Craven. This is the record of 
it, dated 5 April, 1917: 

" 'Resolution. Whereas W. L. Slayton 6: Co., of Toledo, Ohio, are 
the highest and best bidders for the  $50,000 county home bonds to be 
issued by Cabarrus County, dated 5 April, 1917, bearing interest at 
5 per cent, payable semiannually, to mature as specified in their bid, 
bearing date of 5 April,  1917: Now, therefore, be it resolred, that 
the said bonds be and the same are  hereby awarded to said W. L. 
Slayton & Co., and the chairman and clerk are hereby authorized and 
directed to  execute said bonds, and when executed to deliver the same 
to the said W. L. Slayton & Co. on compliance with the terinr of their 
said bid on file i n  the office of the  clerk, which bid is as follo\w: 

" 'We offer you a premium of $1,790 in  addition to par  value, free 
blank bonds, and our attorney's fees and accrued interest, for your 
$50,000, 5 per cent county home bonds, advertised for sale this day, 
interest payable semiamlually and maturing $2,000 a year, begi~ining 
with the end of the second year after date of the bonds. 

" 'Prior to taking up and paying for the bonds, you a re  to furnish 
us with a full  and accurate transcript of the record, duly certified, of 
the proceedings leading u p  to  and culrninating in this issuance and 
delirery of bonds, to the satisfaction of our attorneys. 

" 'Herewith is our certified check for $500 as evidence of good fai th 
in making this bid, which is to be retained by you and presented for 
payment as part  of the purchase price of the said bonds, provided the 
same are  duly awarded to us on this bid, and delivered to us i n  ac- 
cordance to the terms thereof, at the S o r t h e n i  National Bank ill 

Toledo, Ohio. 
" 'If any proposition shall be entertainrd by you in connectioli with 

paying interest on deferred payments on the said bonds, or on your 
bank balance from the proceeds thereof, v7e will equal any such propo- 
sition in addition to the abore offer. (Signed) Bruce Craren,  Attor- 
ney for W. L. Slayton 6. (20.' 

"As register of deeds and clerk to the board, I furnislicd W. L. Slay- 
ton & Co. 'with a full and accurate transcript duly certified' by me. 
I gare  them every information they asked me fo r ;  everything they 
mrote me concerning it I answered and mailed it to them. They never 
complained that  I failed to do so. Yes, I think W. L. Slayton & Co. 
sent me the blank bonds to be executed. As well as I remember, those 
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bonds did come to us and we executed them and furnished the resolu- 
tion and everything, and shipped them." 

The court erred in excluding the above evidence of what occurred 
and of the guarantee by the attorney of the plaintijTs. On the next 
day after this transaction war was declared, and the bonds went down 
in price. On 19 April, 1917, W. L. Slayton & Co. wrote a letter to 
the plaintiffs in which they stated that certain questions had been 
raised as to the legality of the above bonds and as 3oon as that was 
established they would then proceed with printing the same. 

The court erred in  excluding the above testimony and i n  instructing 
the jury if they believed the evidence to accept the issues in favor of 
the plaintiff. 

  he language of the written bid cannot be construed to mean the 
legality of the bonds must be passed upon by their attorney. I t  is "not 
so nominated in the bond." The stipulation in  the bid was "prior to 
taking up and paying for the bonds, you are to furni!rh us with a full 
and accurate transcript of the record, duly certified, oE the proceedings 
leading up to and culminating in this issuance and delivery of bonds, 
to the satisfaction of our attorneys." This stipulation means simply 
that the transcript of the record must be furnished to the satisfaction 
of their attorneys. This, according to the evidence, was done. The 
testimony of the register of deeds is that he sent plaintiffs a full and 
accurate transcript of the record and "gave them eyery information 
they asked for." 

There is no statement in the bid that the attorneys of the buyers 
were to pass conclusively upon the legality of the bonds before accept- 
ing them. I t  is certainly not so stated in their offer, and it would be 
preposterous to accept such a bid which would put ewry advantage in 
the hands of the bond buyers to reject bonds at  any time should the 
market go down, and would violate the age-old maxim that no man 
can be a judge in his own case. See Grant v. Board of Education, 178 
K. C., at p. 333. The true test is whether the  bond^ were legal and 
valid, and that is a matter for the courts and not for :he purchaser at 
the highest bid to decide. 

The testimony offered and rejected was that Craven, the accredited 
attorney of the plaintiffs representing theni in person on this occasion, 
x-hen the other bidders said that his clients would not pay for theni 
nnd would not take them, '(Craven assured us that he .would guarantee 
that the bonds mould be accepted without an attorney's opinion other 
than his own." This evidence explains what attorne~ would pass on 
them and does not contradict the bid, and this evidence should have 
been admitted as an essential part of the yes gestce, and the court should 
subsequently pass upon its binding power on the plaintiffs. H e  was 
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undoubtedly the plaintiff's attorney. H e  signed the bid which they 
had authorized him to make--"Bruce Craven, Attorney for W. L. Slay- 
ton & CO." I n  the letter written by Slayton & Co. on 19  April they 
stated, "When these bonds were offered for sale on 5 April by your 
county, our represeniative and attorney for your State, Bruce Craven, 
submitted a bid." This evidence, which was improperly excluded, did 
not contradict the written bid but explains and elucidates the bi'd by 
telling what attorney mould pass upon the transcript of the record. 
Joh?~ston v. McRary,  50 N. C., 369. 

Exception 3 is as follows: "Q. You may state whether or not the 
county commissioners would have awarded these bonds to Slayton &i Co. 
if there had been no other offer or proposition by Bruce Craven, attor- 
ney for W. L. Slayton & Co.?" Witness was chairman of the county 
commissioners, and his answer would have been, "They would not." 
The court erred in  excluding the answer to this question because, if 
Craven had not said the bonds would be accepted without an attorney's 
opinion other than his own, the bonds would not hare been awarded 
to the plaintiff. 

There was further error set out in exceptions 4, 5, and 6, as follows: 
"The court charges you that if you believe all this evidence it would 
be your duty to answer the first issue 'Yes,' which reads, 'Is the plain- 
tiff the owner and entitled to the possession of the certified check in 
controversy as sued on in  this action?' " 

I f  there was any evidence to the contrary, then the court erred in 
this instruction. As already stated, there was nothing in the written 
offer which says the bonds were bought subject to their legality, "To 
be determined by their attorneys." I f  that construction be placed upon 
said bid then Bruce Craven, whom the plaintiffs stated in their letter 
had authority to file said bid as attorney for W. L. Slapton 8: Co., told 
the defendants that said bonds would be passed upon by him as their 
attorney, and he has never yet given an opinion that the bonds were 
not legal. I n  fact there was neither then nor at  any time any real 
doubt as to the validity of said bonds, for the legality of this very class 
of bonds had already been passed upon on 14 Slarch, 1917, in the case 
of C o m ~ s .  v. Spitzer, 173 N. C., 147. I f  the attorney (Roose) had 
erroneous doubts, it did not invalidate the sale. Clearly the plaintiffs 
rcjected their purchase of the bonds, which has cost the taxpayers of 
Cabarrus some $-1,000, becausk, owing to the declaration of war the 
very next day, April 6, there was a slump in the price of bonds. 

The county and other municipal officers in marketing bonds have 
always been at a disadvantage in dealing with bond buyers who by 
conlbination among themselves, or otherwise, hare full opportunity to 
'(chill the bidding," but i t  has never been held in our courts that the 
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highest bidder under a bid made by the  admitted attorney of the bidder, 
who expressly stated at the t ime that  he was authorized to  make the 
bid, and who in a letter of 17  April  by his clients was expressly ad- 
mitted by them to have been authorized to make such bid, should be 
afterwards a t  liberty to  reject such bid because, the  market having 
fallen, another attorney of theirs then expressed a doubt as to the 
legality of the bonds. Tha t  is a matter which they shcluld have investi- 
gated before making the bid, and if a doubt should subsequently arise 
it was a matter which should have been decided by the  courts. 

The  phrase in  the  written bid requiring, as this does, tha t  a certi- 
fied record of the proceedings under which the bonds were issued should 
be submitted to the purchaser (which was done on this occasion), could 
not give the bidder the right to decide for himself as to the legality 
of the bonds, but would merely enable the purchaser to present any 
doubt as to the ral idi ty of the bonds to the courts. Otherwise the  
public are  absolutely at the mercy of such bidders. 

I t  may be noted that  Mr.  Craven not 0111~- stated unqualifiedly that  
he made the bid as attorney for the plaintiffs and deposited their $500 
check by their authority as evidence of good faith, and a t  the session 
of the comn~issioners, when the bonds were awarded to his clients, un- 
qualifiedly asserted that  such bonds would be subject only to his ap- 
proval as their attorney, and proved his good fa i th  by entering into 
a personal difficulty to prove the integrity of his clients, but those 
clients subsequently in a lettcr of 17 -1pril asserted that  he was "their 
attorney for the Sta te  of Kor th  Carolina," and that  never a t  any time 
since has Mr.  Craren,  by word or deed, thrown any doubt upon his 
assertion that  he was duly authorized to buy said bonds, and he  has 
giren no indication since tha t  he  was not so authorized. Indeed it 
seems to be clear beyond question that  the whole trouble arose solely 
because of the slump in the prire of bonds which took place the next 
day upon the declaration of war. The  purchasers, who had deposited 
$500 as evidence of tlicir good faith, a re  now seeking to retract their 
bid, though the validity of such class of bonds had already been decided 
in this Court in the case above cited, Comrs .  7!. Spitzer,  173 N. C., 147, 
upon the very point upon ~vhich  Attorney Roose expressed his doubt, 
and the identical bonds hare  since been sold, though a t  :L loss, not caused 
by their invalidity, but owing to the war. 

There has been nothing in the conduct of Craren, whom the plain- 
tiff admitted to be their attorney for this State, to ind cate that  he  has 
not acted in entirely good faith. I t  is the plaintiffs themselves, alone, 
who afterwards sought to withdraw their bid to the lo!rs of many thou- 
sands of dollars to the taxpayers of Cabarrus and in bad fa i th  to them 
and to the county commissioners, who, in reliance upon their good 
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faith as the highest bidder, lost the opportunity to sell the bonds to 
the next highest bidder or at  public auction as the other bond buyers 
offered to do on that day. 

There was error by the presiding judge in refusing the testimony of 
the county commissioners, as set out in the record, as to the transaction, 
and aIso in taking the case from the jury by instructing them to return 
a verdict in favor of the plaintiff if they believed the evidence. Men 
who deal with the Government, whether National, State or county, 
should learn that they must do so in the utmost good faith. There can 
be no possible question in this case that Craven made the bid for his 
clients with the fullest authority and in the utmost good faith, and 
he had done nothing to throw doubt upon this proposition or to indi- 
cate that he has repudiated his action. Whatever the motive of the 
plaintiffs in cancelling their bids, in regard to which there can be 
slight doubt, they had no right to do so. I f  they had any doubts about 
the validity of the bonds (as to mhich they should have satisfied them- 
selves before making the bid), at least the legality of the bonds should 
bare been tested before the courts. They could not decide the case in 
their own favor and to the loss of the other side. The cancellation upon 
the ex parte opinion of another of their attorneys is without excuse. 

Even if the plaintiffs had the right to cancel their bid upon the 
opinion of another attorney than Mr. Craven, this Court had already 
decided more than a month before this occurrence, in Comrs.  2%. Spi t zer ,  
szspm, that this very class of bonds was valid and, at the least, the good 
faith of that other attorney of the plaintiffs, who gave an opinion which 
serred as an excuse to the plaintiffs to cancel their order when the 
bonds went d o ~ m  in price, should have been submitted to the jury upon 
all the eridence. 

I n  protection to the taxpayers of North Carolina, whose rights have 
been so often sacrificed in such cases, the jury should have been allowed 
at least to hare passed on the good faith of the plaintiffs in refusing 
to accept these bonds at  a cost to the taxpayers of the county of Cabar- 
rns of so many thousands of dollars. The counterclaim should have 
bw11 submitted to the jury as well as the plaintiff's claim for return 
of the $500 which was deposited as a guarantee of the good faith which 
they have not proven to any jury, and hence arc not entitled to recolTer. 

The County Commissioners of Cabarrus heretofore saved their county 
and people from a heavy loss unjustly attempted to be imposed on therrl 
(as this Court held) in X f g .  Co. T .  Comrs.,  183 N. C., 553. 
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LAURA BALLEW, ADNX. OF ALBERT BALLEW, v. ASHEVILLE AND 
EAST TENNESSEE RAILROAD COMPANY AND REGINALD HOW- 
LAND. 

(Filed 20 December, 1923.) 

1. CarrierscRailroads-Employer and Employee-Mast'er and S e r v a n t  
SegLigence-Contributory Negl-c-Statutes-Comparative Kegli- 
gence. 

The common-law principle that there could be no recovery of damages 
from negligence for a personal injury when the plaintiff was guilty of 
contributory negligence is now changed by statute (C. S. ,  3467) as relating 
to railroad employees, dimiriishing the recovery in proportion to the neg- 
ligence attributable to the employee. 

2. Negligence-Contributory Segligence-Defenses-Actions. 
The plaintiE's contributory negligence will not bar his recovery of 

damages in his action when the defendant has inflicted the injury with 
either actual or constructive intent, but it is otherwise if it is admitted 
that he had not this intent, and his contributory negligence will bar his 
recovery. 

. ~ P P E A L  by Howland, individually, from Bryson ,  J . ,  at  April  Term, 
1923, of BUJSCONBE. 

Civil action. The  defendant cbompany operated a n  electric railway 
between Asheville and Weaverville (intrastate), of which the defendant 
Howland was the superintendent. T h e  plaintiff's intestate mas a motor- 
man subject to the  superintendent's orders. On 1 2  May, 1022, the in- 
testate operated one of the cars, and on his return from Wea~erv i l l e  
his car collided with another operated b j  Howland and he  suffered 
injuries causing his death. 

The issues were answered as  follows : 
"1. Was the plaintiff's intestate injured and killed by the negligence 

of the defendants, as alleged in  the  complaint ? Answ:r : 'Yes.' 
"2. I f  so, was the conduct of the defendant, Rex Howlancl, wilful 

and reckless, and his negligence gross? Answer: 'Yes.' 
"3. Did the plaintiff's intestate, by his own negligence, contribute to 

his in jury  and death, as alleged i n  the answer? Answc>r: Tes . '  
"4. What  damage, if any, is thc plaintiff entitled to recover? Answer: 

'$35,118.75 net.' " 
B y  consent the damages mere reduced to $12,500. 
Judgment for the plaintiff. Appeal by Howland, but not by the rail- 

road company. 

JIark  77. B r o w n  for the  p l a i n f i f .  
Merr imon ,  A d a m s  d? Johns ton  f o r  t h e  aype l la i~ t  I Io~ i~ lunr l .  
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, I~aa r s ,  J. I n  an  action brought in a court of common law there 
could be no recovery for iiegligeilce by a plaintiff whose default cou- 
tributed to the injury, but as against common carriers by railway this 
l~rinciple has been iilodified by statute. The fact that the employee niay 
ha re  been guilty of contributory negligerice is not a bar to recovery, 
but ill such case the damages shall be dinlinished by tlie jury  in pro- 
portion to  the negligei~ce attributable to the employee. C. S., see. 3-16:. 
This statute is effective against the railroad company but not against 
the defrndant lIo\vland, and t l i ~  qucstion for dccision is nlietlier the 
answer to tlie second issur prevents Hoxland from relying for his  
csoneration upon the plaintifl's contrihntory negligel~ce. 

The  authorities generally hold that  the doctrine of contributory ileg- 
ligence as a bar to recmery lms 110 apl)lication ill an  action nhicli is 
founded on intentional riolcnee, as in the case of an  assault and battery; 
hut intcntionable violence is not negligence, anti ni thout negligence on 
the part  of the defendant there can be no contributory i~egligenee on 
tlir part  of the plaintiff. The  rerdict does not show that tlie intes- 
tate's death x a s  caused b?. iiitentional riolence, but it does sliow gross 
negligence and wilful a i d  reckless conduct on the par t  of Howland. 

111 view of the plaintiff's admission that  the defendant did not intend 
to injure the deceased, we think upon consideration of all the evidence 
tlie answer to the second issue signifies nothing more than gross, wilful, 
and reckless negligence. Does this finding of the jury entitle the plain- 
tiff to recover notwithstantling the eont r ibuto~y negligence of tlie in- 
testate? 

Upon the second issue his Honor instructed the jury as f o l l o ~ s :  "I 
instruct you, gentlemen, that  in order that  one may be guilty of wilful 
and wanton conduct, it  must be shown that  he was conscious of the  
surroundings a i d  mas aware from his knowledge of existing conditions 
that  in jury  would probably result from his conduct under the circum- 
stances, and, with reckless indifference to consequences, consciously and 
intentionally did some wroilg or omitted some known duty which pro- 
duced irljurious result." We must consider this instruction, not with 
reference to an  award of punitive damages (for none were a~varded) ,  
but with reference to the question just proposed. 

I n  F o o t  P .  R. R., 142 IT. C., 52, the plaintiff alleged tliat ~vhi le  she 
was traveling ill a buggy on a highway near the defendant's road the 
defendant's employees operated a passing handcar so as to cause her 
horse to run  away and injure he r ;  and the jury  found, in answer to  
the first issue, that  the plaintiff was injured by the defendant's negli- 
gence, and in answer to  the second, that  the negligence was wanton 
and wilful. T h e  defendant contended that  the answers were iiicon- 

45-186 
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sisteiit 011 the ground that a negligent and a wilful wrong cannot coexist. 
The Court held that the second issue was framed to enable the jury 
to say whether the wrongful act of the defendant p2rmitted the re- 
covery of punitive damages, and that the answer thereto fixed the 
character of the negligence. Furthermore, it was said, a breach of 
duty can be and frequently is intentional and wilful while the act is 
yet negligent, and that the idea of negligence is elimiiiated only when 
the injury or damage is intentional. Distinction mas noted between 
the wilfulness which is referred to a breach of duty a r d  the wilfulness 
which is referred to the injury caused or damage done. I n  the former 
there is wilful negligence; in the latter there is intentional injury. 
Wilful and wanton negligence mill support a verdict for punitire dam- 
agcls, and intentional injury will constitute ground for recovery not- 
withstanding negligence on the part of the plaintiff. 

The authorities hold, however, that the intention lo inflict illjury 
may be actual or constructive. I n  Conner I $ .  Rai lway ,  45 K. E.  (Ind.), 
662, it is said: ('The substance of the rule as established by the cases 
to which n e  have referred is that, to entitle one to recover for an injury 
without showing liis own freedom from contributory fault, the iiijuri- 
ous act or omission must h a ~ e  been purpclsely and intentionally corn- 
mitted, with a design to produce illjury, or it must have been com- 
mitted under such circumstances as that its natural and reasonable 
consequence would be to produce injury to others, the actor having 
knowledge of the situation of those others. There must have been an 
actual or constructire intent to commit the injury." -1IcClellan, J., 
speaking for the Supreme Court of Alabama, stated the rule in this 
language: "The true doctrine, and that supported by many decisions 
of this Court, as well as the great weight of authority in other juris- 
dictions, is that, notwithstanding plaintiff's contributory negligence, 
he may yet recover if, in a case like this, the defendant's employees 
discover the perilous situation in  time to prevent disaster, by the exer- 
cise of due care and diligence, and fail, after the peril of plaintiff's 
property becomes known to them as a fact, and not merely after they 
should have known it, to resort to all reasonable effort to avoid the 
injury." 9 Southern, 233. And in Central Railway C'o. v. illoore, 63 
S .  E. (Ga.), 644, it is said: "The court in  charging ths jury upon the 
subject should make i t  plain that it (the rule that contributory negli- 
gence is not a defense against wilful and wanton negligence) is never 
applicable unless the defendant's conduct was such as to evince a wilful 
intention to inflict the injury or else mas so reckless or so charged with 
indifference to the 'consequence where human life or limb was involved 
as to justify the jury in finding a wantonness equivalent in spirit to 
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actual intent." See, also, Chicago Ry. Co. v .  Jordan, 74 N.  E .  (Il l .) ,  
452; McIntyre  v. Corwerse, 131 S. E. (Mass.), 198;  Louisville and AT. 
R. R. e. Con i f ' s  Admr. ,  27 S .  W .  (Ky.), 865; Ft .  Wayne ,  etc. Traction 
Co. L ~ .  Justus, 115 N. E.  (Ind.), 585; Ehlers v. R. R., 1 9 1  Il l ,  A, 24; 
Birmingham By.  v. Cockrum, 179 dla. ,  372;  I lolu~erson v .  R y .  Co., 50 
L. R. A. (Mo.), 850; Banks  v. Braman,  188 Mass., 367; Bri t ta in  v. 
R. R., 167 N. C., 642; Thompson on Negligence (2d Ed.), see. 20 
et seq. 

The meaning of "constructive intention" or the spirit of wilfulness, 
\+hich is equivalent to the actual intent, may be illustrated by reference 
to one or two decisions. I n  Ailcen v. Street Railway,  184 Mass., 269, 
there was eridence tending to show that the plaintiff, a boy six and 
one-half years of age, was on the lower step of a car which was going 
around a currc from one street to another and was clinging to the step 
trying to get into a stable position, and that he cried out to the motor- 
man, "Let me off"; that the motorman saw and heard him, and know- 
ing that he was in a place of danger, turned on the power in a wanton 
and reckless way for the purpose of starting the car quickly, and that 
the plaintiff was thrown off and injured. The judge instructed the 
jury that to maintain the action on the ground of wanton and reckless 
conduct it must be proved that the motorrnan wilfully and intentionally 
turned on the power with a view to making the car start forward rapidly 
and go at full speed quickly, but that it mas not necessary to prove that 
he did i t  with the intention of throwing the boy off and injuring him. 
I-Ie also told them that the plaintiff need not show that he was in the 
exercise of due care. The Supreme Judicial Court, sustaining the in- 
struction, reached this conclusion: "In these cases of personal injury 
there is a constructive intention as to the consequences which, entering 
into the wilful, intentional act, the law imputes to the offender, and 
in this way a charge, which otherwise would be mere negligence, be- 
comes, hy reason of a reckless disregard of probable consequences, a 
wilful wrong. That this constructive intention to do injury in  such 
eases mill be imputed in the absence of an actual intent to harm a 
particular person, is recognized as an elementary principle in criminal 
law. I t  is also recognized in civil actions for recklessly and wantonly 
injuring others by carelessness. Palmer v. Chicago;St. Louis and Pit ts-  
burgh Railroad, 112 Ind., 250; Shumacker v. S t .  Louis and S u n  Pran- 
cisco Railroad, 39 Fed. Rep., 174;  Brannen v. Kokomo, Greentown and 
Jerome Gravel Road Co., 115 Ind., 115. I n  an action to recover dam- 
ages for an assault and battery, it would be illogical and absurd to 
allow as a defense proof that the plaintiff did not use proper care to 
avert the blow. See Sanford v. Eighth  Avenue Railroad, 23 N.  Y., 
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343, 346. I t  would be hardly less so to allow a similar defense where 
a different kind of injury was wantonly and recklessly inflicted. A 
reason for the rule is the fact that if a wilful, intentional wrong is 
shown to be the direct and proximate cause of an injury, it is hardly 
conceirable that any lack of care on the part of the injured person 
could so concur with the wrong as also to be a direct and proximate 
contributing cause to the injury." I n  this case the nlotorman had 
actual knowledge of the plaintiff's situation and the danger to which 
he mas exposed, and the doctrine of constructive intent was applied. 

This Court recently approved the doctrine in F r y  21. Gtil i f ies  Co., 
183 K. C., 281. A boy between eleren and twelve years of age was 
riding on the rear step of an ice wagon which was moving ~lorthward 
on Tryon Street in the city of Charlotte. The street railway track 
was undergoing repairs and a pile of concrete extended from Seventh 
Street to Kinth Street, with the exception of an open sprlce zbout thirty 
feet in length just south of and about fifty feet distant from Xinth. 
The driver of the wagon knew the boy was on the rear step and without 
warning turned the horses on the car track at  the open space just in 
front of an approaching car. A collision occurred and the boy was 
killed. The jury found that his death was caused by the negligence 
of the ice company and assessed the damages. The Court, granting 
a new trial for error in the instruction as to contributory negligence, 
said: "There can be no doubt as to what was the conclusioii of the 
jury, which is that the driver of the wagon, regardless of any contribu- 
tory negligence of the boy, acted not only negligently when he had a 
chance to save him, but wilfully, recklessly, and wantonly, and against 
such conduct as this finding implies, the contributory negligence of the 
boy is no protection or bar to the  plaintiff"^ recovery. I f  the party 
injured is himself ever so negligent; the one who caused that injury 
is liable to him for the ensuing damages if he was aware of the dan- 
gerous situation and caused the damage wilfully, wantonly, or even 
recklessly, that is, if he did so without regard to the consequences of 
his act and being indifferent to the rights of others." Here, too, the 
defendant's employee had actual knowledge of the intestai e's peril. See, 
also, Brendle v. R. R., 125 N. C., 474. 

These and other authorities maintain the doctrine that if the de- 
fendant knows the plaintiff is in a perilous situation and wilfully and 
wai~tonly does an act which naturally and reasonably will result in the 
plaintiff's injury, the wilful and wanton act imparts a constructi~e in- 
tention to injure, which is imputed to the defendant. Hence, where 
the defendant intentionally injures the plaintiff, whether the intention 
to i i~ ju re  be actual or constructive, the plaintiff's contributory neg- 
ligence is not a bar to his recovery of damages. 
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I n  the instant case Howland had no actual intent to cause in jury  
to the intestate. This the plaintiff admits. And there is no el-idence 
that he liad actual knowledge of the intestate's peril or the place where 
the illtestate's car was runking until about the  time the collision oc- 
curred-no evidence of such wilful and wanton conduct as imputed to 
him the constructive intent to injure the deceased. There is  abundant 
evidence of negligence, but no sufficient eridence of the defendant's 
actual or constructive intent to cause in jury  or death. 

I n  concluding, we note just here what X r .  Justice Hoke said in Hicks 
7). X f g .  CO., 138 N.  C., 331, concerning the decision in  Gwenlee's caac 
( 1 2 2  S. C., 977) and in  Troxler's case (124 N.  C., 190) : "Thcse opin- 
ions could be well justified and upheld on the  ground that  a failure to 
correct an  e ~ i l  of this magnitude, when i t  could be accomplished so 
effectually at an  insignificant cost, was such a reckless and wanton rlis- 
regard of the lires and safety of employees as to amount to an  inten- 
tional wrong, against which contributory negligence is  no defense. They 
have, howerer, been approved and accepted as decisions eminently just 
and proper in applying the principles of the  law of negligence to new 
and changing conditions, and can be upheld and supported both bx 
reason and precedent." 

There was error in gir ing judgment upon the verdict against the 
defendant Howland, and to this extent the judgment should be reformed. 

Error .  

CITIZENS HOTEL COMPANY v. E. D. LATTA. 

(Filed 20 December, 1923.) 

Corporations-SubscriptiOI1S---Conditi~aiver. 
A subscriber to shares of stock in a corporation proposed to be formed 

waives certain of the stipulations contained in his written subscrigtiorl 
when he has afterwards become an incorporator and active trustee for 
its formation for the purposes set forth in his subscription, and has 
attempted to deal with it under the provisions of its incorporation. 

Cwn~som, J., did not sit. 

,IFPEAL by defendant from Long, J., at March Term, 1923, of MECIC- 
LENBCRG. 

Civil action to  recorer the sum of $5,000, same being the first call 
of 10  per cent on defendant's subscription for 500 shares of the capital 
stock of the plaintiff corporation of the par  value of $100 per share. 

The  defendant's original stock subscription reads as follows: 
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"$50,000.00. Charlotte, N. C., 10 April, 1920. 
"The undersigned, in consideration of similar subscriptions of other 

subscribers, hereby subscribes for and agrees to and with the following 
named trustees, to wit: 

"H. 31. Victor (chairman), Robert Lassiter, W. H. Wood, W. S. 
Alexander, E. D. Latta, W. H. Twitty, Julian H. .Lii,tle, C. C. Cod- 
clington, A. J. Draper, Joe Garibaldi, J. A. Durham, and J. H. Wearn, 
that he will take and pay for 500 shares of the par value of $100 each 
of the capital stock of a corporation to bc> formed under the laws of 
North Carolina by said trustees, or such number of thein as may apply 
therefor, with a capital stock of not less than $750,000, for the purpose 
of purchasing the necessary real estate in the city of Charlotte and 
building a hotel thereon. The said stock is to be issued when the said 
c~orporation is organized, and paid for in such installmeits as the board 
of directors may order, the first installment to be not exceeding 20 per 
cent of the par value due and payable at  the time of organization, and 
subsequent installments of not exceeding 20 per cent each to be payable 
at intervals of not less than four (4)  months. 

"The foregoing subscriptiori is made upon the condition that sub- 
scriptions for $750,000 of stock shall be secured within six months 
from 1 April, 1920, and that a valid proposal for a contract to lease 
the proposed hotel shall be received from a responsible party within 
twclre months from 1 April, 1920, the rent to be not less than a 6 per 
cent return on the inrestment. Lessee to pay all taxes, insurance, and 
upkeep. 

Witness : (Name) E. D. LATTA, 
J s o .  hf. SCOTT. (Address) Charlotte, K. C." 

Having secured uniform subscription contracts, like the above, total- 
ing $7'i7,400 prior to 30 April, 1920, the defendant z,nd three other 
"trustees" and one additional subscriber, designating themselves as 
incorporators, made application, in due form, for articles of incorpora- 
tion, and upon which the Secretary of State issued a charter to the 
plaintiff company. 

I n  this application, the defendant represented himself as subscrib- 
ing for 500 shares of stock, the same amount as in his original sub- 
scription contract, and further agreed that "the corporation can organ- 
ize and begin business when $107,000 of the capital stock, composed 
of 1,070 shares, shall hare been subscribed." This was the amount 
of stock subscribed by the incorporators. 

The charter contains none of the conditions set forth in the uniform 
stock subscription, but provides that the corporation shall have power 
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"to engage in, carry on and conduct a hotel business, either itself or 
through its lessee or lessees, successors or assigns," and "to build all 
necessary buildings and to buy, lease, or otherwise acquire all necessary 
property, either real or personal, for said purposes, . . . to pur- 
chase, hold, sell, mortgage by deed of trust or otherwise, and to convey 
or sell real estate and personal property for the proper conduct of the 
business of the corporation," . . . anywhere in the United States. 

After the charter was received by the incorporators, they all, includ- 
ing the defendant, signed a written agreement waiving notice and desig- 
nating the time and place to hold the meeting for the organization of 
the corporation, arid caused a notice to be sent out to every subscriber 
inviting him to come and participate in the meeting, nhich was held on 
11 May, 1920, as agreed; and while the defendant could not be present, 
he requested 11. 31. Victor to be present and look after his interests, 
and X r .  Victor n a s  present and took part in the meeting. 

Thc corporation was duly organized. The board of directors elected 
officers, a113 they shortly thereafter began to consider sites for the hotel, 
a d  the defendant appeared before the board in person once or twice, 
trying to scll them a site for the hotel, without any conditions or reser- 
uations, and wrote them some two or three times on the same subject 
and to the same purpose and effect. 

Owing to the dep&ssed business conditions that soon follorred, the 
officers of the company decided to defer action for a while, and sent to 
all the subscribers for stock, including the defendant, a letter dated 
3 September, 1920, ad~is ing  that they would defer action until the fol- 
lowing year. 

I n  the early part of 1921 the officers became a c t i ~ e  and finally ob- 
tained propositions from two parties to lease the proposed hotel, and 
contracted with one set of proposed lessees, and notified the stockholders 
thereof. 

They rejected the sites offered by the defendant and selected and 
agreed to purchase one for the hotel, with the benefit of the judgment 
and approval of the lessees, at  the corner of West Trade and Poplar 
streets, in the city of Charlotte, and then made a call of 10 per cent 
on all the stock subscribers, and gave notice of said call for the same 
to be due 10 January, 1922. 

The defendant never questioned his liability on his subscriptiou until 
after he received notice of the said first call, to which he replied that 
he would not pay either that or any other call, and denied his liability 
in toto.  

The plaintiff instituted this suit on 20 March, 1922, to recover the 
said first call, and founded its cause of action solely upon the agreement 
of the defendant as set forth in the charter. 
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The defendant answered, admitting the execution of the charter, 
iiotice of the call, and his refusal to iay, and set up at; a defense that 
he did not intend by signing the charter to subscribe for any different 
amount of stock or upon any different terms than as set forth in  his 
original subscription, which he pleaded as a defense, claiming that cer- 
tain stipulatioris set forth therein were and are conditions precedent 
to his liability to take and to pay for his subscribed stock, that they 
had not been performed, and therefore he was not bound by his sub- 
scription. H e  also denied in his answer the legal existence of the plain- 
tiff, or the right of any one ever to have acted for it. 

The plaintiff filed a replication, pleading that the original liabilities 
of the defendant were merged in or superseded by the charter, but if 
that were not so that the said stipulations pleaded by him were not 
coiltiitions precedent, and even if they were they had been fully per- 
formed ill so far  as necessary, but if they had not, the defendant waived 
the same by his conduct in signing the charter, helping to organize the 
corporatioil or agreeing for it to be organized, and his ~.t tempts to deal 
with it and fasten obligations upon it through its officers. 

Upon the issues thus joined, the jury returned the following verdict: 
"1. Did the defendant subscribe to the articles of' incorporation 

marked 'Exhibit A,' attached to the complaint? (By consent.) Answer : 
'Yes.' 

"2. Did the plaintiff make a call of 10 per cent on all stock subscrip- 
tions, including that of the defendant, on or about 8 December, 1921, 
to be due and payable 10 January, 1922, and give defendant due and 
proper notice thereof? (By consent.) Snswer : 'Yes.' 

"3. Did the defendant fail and refuse to make payment of the amount 
of the said call? (By consent.) Answer: 'Yes.' 

"4. Was the condition of the uniform subscription contract that sub- 
scriptions for $780,000 of stock shall be secured within SIX months from 
1 April, 1920, complied with? Answer: 'Yes.' 

" 5 .  Did the defendant waive compliance with provision of the uni- 
form subscriptioil contract requiring that subscriptions for $750,000 
of stock shall be secured within six months from 1 April, 19201 
Answer : 'Yes.' 

"6. Was the condition of the said uniform subscription contract that 
a valid proposal for a contract to lease the proposed hotel shall be re- 
ceived from a responsible party within twelve months from 1 April, 
1920, the rent to be not less than 6 per cent return on investment, and 
lessee to pay all taxes, insurance and upkeep, complied with? Answer: 
'Yes.' 

"7. Did the defendant waive compliance with the condition of the 
uniform subscription contract that a valid proposal for a contract to 
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lease the proposed hotel shall be received from a responsible party 
within twelve months from April, 1920, the rent to be not less than 
6 per cent return on investment, and lessee to pay all taxes, insurance 
and upkeep ? Answer : 'Yes.' 
"8. In what amount is defendant indebted to the plaintiff on account 

of the call of 10 per cent made by plaintiff on or about 8 December, 
1921 1 h s w e r  : '$5,000, and interest from 10 January, 1922."' 

From a judgment on the rerdict in favor of plaintiff, the defendant 
appeals, assigning errors. 

I'harr, Hel l  & Sparrow and Il'haddet~s A. rldawu for plaintiff .  
( ' a t d e r  B Cansler and T i l l e f f  cC- Guthrie for defendant. 

STLCY, J., after stating the facts as abore: The record in the instant 
case is roluminous; it contains, in all, SO exceptions and $9 assignn~ents 
of error. After a careful and painstaking inrestigation of the whole 
matter, me are constrained to believe that the case has been tried sub- 
stantially in accordance with the law bearing on the subject, and that 
the validity of the trial should be sustained. Apparently all matters 
in dispute hare  been settled by the rerdict, and no action or ruling on 
the part of the trial court has been discovered by us which we appre- 
hend should be held for reversible error. 

I n  their final analysis, the questions of law presented for our con- 
qideration arrange themselves in a narrow compass. The defendant 
contends (1) that his rights and liabilities are to be determined entirely 
by the provisions of the uniform subscription contract without refer- 
ence to anything else, and (2 )  that the conditions contained in the last 
paragraph of said subscription contract, as above set forth, are condi- 
tious precedent which have never been performed. I11 support of this 
positio~i, defendant relies strongly upon the case of Alexander v. Sav-  
ings Bunk ,  155 K. C., 124. But the verdict in the Alexander case is 
quite different from the one in the case at  bar, and for this reason i t  
cannot he considered as a controlling authority. On the contrary, we 
think the principles announced in CoSipwative ASSIZ. v. Bo?yd, 1 7 1  N. C., 
184, are more nearly applicable to the facts of the instant case, though 
it is conceded the tvio cases are somewhat dissimilar. 

I n  the present case it should be remembered that the defendant was 
one of the trustees named in  the uniform subscription contract; that 
he signed the articles of incorporation and agreed for the plaintiff com- 
pany to be organized, and thereafter he offered to sell to the plaintiff a 
hotel site, etc. Upon evidence of this character, all the controverted 
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issues of fac t  have  been answered by t h e  j u r y  i n  favor  of t h e  plaintiff. 
T h e  case is  distinguishable f r o m  those cited a n d  relied o n  by defend- 
ant's counsel i n  the i r  elaborate brief by  v i r tue  of t h e  verdict rendered 
herein. T h e  r igh ts  of t h e  part ies  h a v e  been settled by  t h e  j u r y  i n  a 
cause t r ied i n  conformity t o  established principles of law. We have  
been unable t o  find a n y  reversible e r ror  on  t h e  record. 

X o  error .  

CLARKSON, J., did not sit. 

IS THE MATTEB O F  THE LAST WILL A X D  TESTAMERT O F  WI:LLIAM LOVE, 
DECEASED. 

(Filed 20 December, 1!323.) 

1. \'ills-Revocation-Cancellations-alteratioSttu1 es. 
I n  order to a revocation of a will, in whole or in part, under the pro- 

visions of C. S., see. 4133, there must not only exist the intent of the 
testator to cancel, but it  must be accompanied b r  the physical act of 
cancellation; and while it  is not required that  the words should be 
entirely effaced where the cancellation is in part, so as  to make the same 
illegible, the portion erased must be of such significance a s  to effect a 
material alteration in the meaning of the will or the clause of the will 
that is  challenged on the issue. 

2. Same. 
Where the primary or controlling clause of a will remains unaltered 

by the obliteration by the testator of words therein, and the unobliter- 
ated words remaining are  sufficient to carry the desi,:nated property 
to the devisee, it will not amount to a revocation within the intent and 
meaning of C. S., sec. 4133; nor will the obliteration of the name of 
another beneficiary be sufficient as  to him, when it  a.?pears that the 
intent of the revocation by the testator was dependent upon the suc- 
cessful rerocation of a principal devise wherein the erasures were in- 
sufficient to effectuate a legal cancellation. 

I s s u ~  of devisavit  veZ non a s  t o  t h e  last  will  a n d  testament  of Wi l l i am 
Love, deceased, tried before Harding, J., a t  August  Term,  1922, of 
GUILFORD. 

T h e  wil l  hav ing  been proved i n  common form, a t  t h e  instance of 
E. E. Bain ,  one of t h e  executors du ly  named therein, a caveat mas 
entered by  E. C. Love and  other  children of t h e  testator to  t h e  effect 
t h a t  t h e  second iten1 of paper-wri t ing constitutes n o  p a r t  of said last  
will a n d  testament, same having been canceled or  revoked by t h e  testa- 
tor  i n  h i s  l i fe t ime;  and  on ci ta t ion made,  t h e  mat te r  was t ransferred 
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to the docket of the Superior Court where it was submitted to the jury, 
as stated, on an issue in form as follows: 

"1. I s  the paper-writing propounded the last will and testament of 
William Love, deceased, or any part thereof, and if so, what part?" 
And to said issue the jury made answer: :'Yes, all except article two 
(21." 

On the trial it was proved that William Love died in Morganton, 
S. C., on 1 December, 1921, domiciled in  the county of Guilford, and 
leaving a large estate of real and personal property devised and be- 
queathed chiefly to his children-Annie E. Bain, wife of E. E. Bain; 
E. C. Love, W. H. Lore, J. A. Love, Mrs. Sallie Love Bass, and Lelia 
Pitts, a grandchild. That said will mas duly signed and witnessed and 
complete in form dn 29 March, 1917, and when same was propounded 
for probate in February, 1922, the second item of said mill, the validity 
of which is challenged by the caveat, contained the erasure of certain 
words in said item by having short ink marks drawn across face of 
these words, and also the same or some of them seem to hare been 
blurred to some extent as if they had been rubbed over with a finger 
rnd. Whether at the time of the cancellation or at  sonic other time 
does not clearly appear, but neither of these erasures or attempted 
erasures were such as to render the words illegible, and the said item 
as it then appeared was in form as follows, the words of the items 
affected by said erasures being in italics: 

'(Second: I mill and devise unto my daughter, A~znie E. Bain, wife 
of E. E. Bain, my entire f a c t o ~ y  site, with all iniprovements thereon, 
located on the west side of and adjacent to South Ashe Street, and just 
south of and adjacent to the Korth Carolina Railroad Company right 
of ~ a y ;  subject to and charged, ho~vever, with the payment of seven 
thousand dollars ($7,000) payable to my son, E. C. Lore, and with 
the further sun1 of seventeen hundred and fifty dollars ($1,750), pay- 
able to my son, J. A. Lore. I n  the emnt that my said daughter, wife of 
E. E. Bain, shall fail to pay unto said E. C. Love the selen tllousa~id 
dollars ($7,000) hereinbefore charged on said property, in his favor, 
and the further sun1 of seventeen hundred and fifty dollars ($1,750) 
llereirlbefore charged on said land and property, in favor of and pay- 
able to J .  A.  Lace ,  then m y  executors liereinafter named shall sell said 
property, and out of the proceeds thereof pay unto said E. C. Lore the 
pri~lcipal sum of seven thousand dollars ($7,000), and unto J. A. Love 
the sum of seventeen hundred and fifty dollars ($1,7dO), and the bal- 
ance of said proceeds shall go and be the p r o p c r t ~  of my said daughter, 
xife of E. E. Bain. The said two sums aborr charged on said land, 
one payable to E. C. Love and the other to J. A.  L&, shall commence 
to hear interest after sixty days after my death, a i d  shall bear interest 
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at the rate of six per cent per annum till paid; and the power of sale 
rested in my said esecutors shall be exercised unless my said daughter, 
wife of E. E .  Bain, shall pay said charges and interest, as hereinbefore 
provided, within twelve months after my death." 

There was evidence tending to show that from the time the will was 
written and executed until June, 1920, it was in a sealed envelope in 
the office of one of testator's sons, E. C. Love, and in June, 1920, testa- 
tor obtained possession of the will and kept it until January, 1921. 
That he then handed it to the propounder, E. E. B:~in, in a sealed 
envelope, which was not opened till after the testator's death, when it 
was found in its present condition. That about the time the will was 
obtained from his son, E. C. Love, and before that, testator, who had 
been an alert and capable bnsiness man, became a3ec;ed with a con- 
dition supposed to be senile dementia, which caused at times aberration 
of mind more or less protracted; that this condition grew upon him 
until he became unmanageable, and he was treated at  two or more 
institutions for his disorder, and was in one of them at Morganton at 
the time of his death. 

It was further shown that while he had control of h ,s  will, in 1920, 
he was heard to say to one or more persons, and in reference to this 
item in question, that the factory property had enhanced in value to 
such an extent that the disposition he had made of it would work an 
injustice, and he intended to change it in that respect, and again that 
he had changed it, etc. 

On the verdict, as heretofore stated, there was judgment for caveators, 
and propounders, having duly excepted, appealed. 

Xing, Bapp & K i n g  and Brooks,  Hines  ct: Smith for propounders. 
B y n u m ,  Hobgood (6 Alderman,  W i l s o n  (6 Frazier, anal Hoyle  R. R a r -  

 iso on for caveators. 

HOKE, J. Our statute on the subject, C. S., see. 4133, provides in 
effect that 110 will or testament in writing, or a n y  clause thereof,  shall 
be revoked, except by burning, cancelling, tearing or obliterating the 
same, by the testator himself, or in his presence and by his direction 
and consent, or by a formal will with witnesses or a nolograph will, 
duly executed as the statute requires and prescribes. 

111 construing this statute, it is held with 11s that in any of the modes 
specified there may be a partial reyocation of the will. I n  re  W i l l  of 
Sazinders, 177 N. C., 156; B a k e r  v .  Edge ,  374 K. C., 100; Barfield v. 
Ccwr, 169 N .  C., 574; I n  re  Wellborn's Will, 165 N. C., 636; Cutler  v. 
C u f l e r ,  130 N. C., 1. And that in order to a revocation by burning, 
cancelling, etc., there must be the physical act effecting an erasure or 
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destruction of some material portion of the will, and this must have 
been done with intent to revoke. Both the physical act and the intent 
must concur to an effective revocation. I f  a testator accidentally drops 
his will, duly executed, into the fire and it is burned in whole or in 
part, or though he may have a settled purpose to revoke and has ex- 
pressed this purpose to others, if there is a failure in the physical act 
required to carry out his purpose, there is no revocation. 

And in case of an alleged revocation by cancelling, while it is not 
required that the words should be effaced so as to make the same illegi- 
ble, the portion erased must be of such significance as to effect a mate- 
rial alteration in the meaning of the will or the clause of the same that 
is challenged on the issue. I n  re Shelton's W i l l ,  143 N.  C., 218; White 
c. C'asten, 46 S. C., 197; Hise v. Fincher, 32 N .  C., 139; Betlzell c .  
Xoore, 19  N .  C., 311; Ecans' appeal, 58 Pa. Rep., 235; Wolf v. Bol- 
liner, 62 Ill., 368; Clark & Perry v. Smith ,  34 Barbour's Reports, 140; 
X a ~ f i n s  v. Gardiner, 8 Sim., 72; 59 English Reports, 29; 1st Jarman 
ou Wills, 291-92-93-94; Underhill on Wills, sec. 229. 

I n  Shelton's case, supra, it was held that a cancellation or erasure 
iliade after the execution of a will, which does not in fact destroy some 
rnaterial portion of the substance of the will, does not constitute a revo- 
cation thereof. I n  White v. Casten, that revocation of a will is an act 
of the mind, demonstrated by some outward and risible sign. And in 
Cutler v. Cutler it is said in the opinion: "That revocation consists of 
two things-the intention of the testator and some outward act or sym- 
bol of destruction. A defacement, obliteration or destruction without 
the animo revocandi is not sufficient, neither is the intention, the animo 
wvoca?zdi, sufficient without some act of obliteration or destruction 
~ o I w . ) ~  And coming more directly to the question presented, it mas held 
in Clark d2 Perry v. Smith, supra: "The intention of a testator to can- 
cel or revoke a clause in his will, however strongly declared, is of no 
consequence unless it be carried out by some act amounting, in judg- 
ment of lax-, to an actual cancellation or revocation." "A testator 
haring an only son, James W. Smith, derised certain real estate to 
his 'son, James '8. Smith.' After the execution of the will he. with a 
pen, erased from the clauses of the will containing the devise the name, 
'James IFr. Smith,' leaving the word 'son' uncanceled : l I e l d ,  that neither 
the will nor the de~ises  to James W. Smith were revoked by the 
erasures." 

And in Xar f ins  v. Ga~clirzcr, supra, where the name of the legatee 
had been erased in certain places, l e a ~ i n g  it in others, "That as the 
description and in some places the name of the legatee remained un- 
canceled the Court would not be ~varranted in holding that the bequest 
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to her was revoked." A case that is quoted with approval by Mr. Jar-  
man in his valuable work on Wills, at  p. 293. 

On a proper application of these authorities and the principles they 
approve and illustrate, the Court is of opinion that there has been no 
revocation of this will or any part of the same, for the want of any 
physical act effecting a mater'ial alteration in  its meaning. Leaving 
out the words that are obliterated, and accepting the position that the 
erasures were made with intent to revoke, the primary and controlling 
clause in this item of the will remains unaltered and is sufficient to 
carry the designated property to the devisee as originally written. 

True, in the portion of the will descriptive of the devisee, the words 
"Annie E." and possibly "my daughter, Annie E.," are erased, but the 
words ((wife of E .  E. Bain" remain, fully designating the beneficiary. 
And as to the property, while the words ('entire factory" are erased, 
the words "my site" remain, followed by a full and sufficient descrip- 
tion of the property by metes and bounds. The significance of the 
derise, therefore, stands unimpeached. Whether this failure on the 
part of the testator to carry out his expressed purpose arose from an 

- - 

attack of unconsciousness, to which he k a s  at  times subiect. or from " 1 

an infirmity of purpose incident to his disease that waa then upon him, 
or otherwise, he has failed to signify his iiitemt by any adequate physi- 
cal act, and it must be held that on the evidence, if accepted by the 
jury, there has been no revocation of this will or any part thereof. 

We are not unmindful of the subsequent erasures, in which the name 
of one of the beneficiaries. J. A. Lore. is marked out wherever the same 
appears, but this is manifestly dependent, and intendsd to be, on the 
successful revocation of the principal devise to the daughter, on which 
it is made a charge, and this attempt having failed for the reasons 
stated, the attempted revocation as to this legatee fails also. Several 
of the authorities above cited and others a1.e in general support of this 
position, and no claim to the contrary is insisted on before us. See 
Bethel l  v. .Moore, supra; Wolf v. Bolliner, 62 Ill., supra; 1st Jarman 
on Wills, 294. 

On the record the judge should have charged the jupy, as requested, 
that there were no facts in evidence permitting an inference of reroca- 
tion, and this will be certified that the rertlict of'the jury be set aside 
and further proceedings had in accord with this opinion. 

Reversed. 
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WILLIAM WATERS ET AL. v. BOARD OF COMMISSIONERS O F  
BUNCOMBE COUNTY ET ALS. 

(Filed 20 December, 1923.) 

1. ~hools-Bonds--Petition-Resoluti~Order~E~dence-Pr~mp 
tion-Burden of Proof. 

The recitations of the school board for the district and of the county 
commissioners calling an election for an issuance of bonds for school 
purposes, declaring a full investigation had been made a s  to the suf- 
ficiency in numher of the signers of the petition to the school board for 
that purpose, is p ~ i m a  facie evidence of the fact, and the bonds accord- 
ingly to be issued will not be declared invalid on the ground of the in- 
sufficiency of the investigation unless the presumption is overcome by 
the plaintiff seeking to declare them invalid. 

2. Statutes-Repeal-Repngnancy . 
The lam does not favor the repeal of a statute by implication, and 

only such parts that are  irreconcilable with the later act will be con- 
strued as  repealed. 

3. Same-Schools-BondeTaxation. 
A later statute authorizing the levy of a special tax for school pur- 

poses by a district does not repeal a former act providing for the issu- 
ance of bonds therefor; and the act of 1921, amendatory of the act  of 
1915, in relation to this matter, applicable to the school laws of Bun- 
combe County, does not revive the act of 1913 so a s  to repeal the act 
of 1915, there being no conflict therein and the hlunicipal Finance Act 
of 1921, relating to municipal corporations as  cities and towns, etc., and 
not to school districts, is not in conflict with such matters relating to 
school districts. Chapter 136, Public Laws of 1923, has no application 
to this case. 

4. Constitutional Law-Schools-Taxation-Municipal Corporations- 
Faith and Credit-Elections. 

The prorisions of Article VIII,  section 4, of our Constitution, relates 
to municipal corporations a s  originally formed under legislative enact- 
ment, and is more restrictive in limiting the municipality in contracting 
debts or pledging their credit than Article VII, section 7, which requires 
an election by its roters to do so, when not for necessary expenses; and 
an exception to the constitutionality of chapter $22, Public Laws of 1915, 
cannot be sustained on the ground that  i t  does not limit the amount of 
the bonds that  may be issued for the purposes therein authorized. 

APPEAL by plaint i f fs  f r o m  HcB11~o~y, J., at October T e r m ,  1923, of 
BUNCOMBE. 

Civi l  action to enjoin the defendants  f r o m  issuing cer tain school 

bonds of H a w  Creek Special School Distr ic t ,  Buncombe County, t o  t h e  

amount  of $50,000, which t h e  defendants  propose t o  issue pursuan t  t o  

chapter  722, Public-Local Lams 1915, the same h a r i n g  been authorized 
by a n  election held in said school dis t r ic t  on 17  October, 1922. 
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From a judgment sustaining the legality of the election and uphold- 
ing the validity of the bonds in  question, the plaintiffs appealed. 

$,If. W .  Brown for plaintiffs. 
Chas. N.  Malone, G. A. Thomasson, and George 1V. Craig for de- 

f endants. 

STACY, J. Upon the petition of one-fourth of the voters of Haw 
Creek Special School District, which petition was itpproved by the 
county board of education, the board of county comm.ssioners of Bun- 
combe County ordered an election to be held in said district on 17 
October, 1922, for the purpose of submitting to the qualified voters of 
said district the question as to whether bonds to the alnount of $50,000 
should be issued for said school district, the proceecls derived there- 
from to be used in erecting a new school building as provided by chap- 
ter 722, Public-Local Laws, 1915. The election was duly carried and 
the defendants are preparing to issue the bonds as authorized. This 
suit is to test the regularity of said election and to determine the 
validity of the said proposed bond issue. 

I n  the first place, i t  is alleged that while the action of the board of 
education in approving the petition in question and requesting the 
board of commissioners to order an election thereon appears to be 
regular on its face and in  due form, yet, as a matter of fact, such action 
on the part of the board of education was without d ~ e  inquiry as to 
whether the petition contained the requisite signatures of one-fourth 
of the qualified voters of said district, and that the approval of the 
board of education, as well as the action of the board of commissioners, 
was taken pro forma, for which reason, plaintiffs contend, the election 
should be held for naught and the bonds declared invalid. 

The evidence offered by the plaintiffs, tending to iinpeach the pro- 
ceedings of the two hoards, was excluded by the. trial court on the 
ground the plaintiffs have not alleged nor do they contend that the 
petition did not contain the requisite number of signatures, but the 
objection of the plaintiffs, without any allegation of bad faith, fraud, 
or lack of a proper petition, simply relates to the manner in which the 
two boards arrived at  their conclusions. To the action of the trial  
court in excluding this evidence, the plain1,iffs except and assign same 
as error. The exception cannot he sustained. The resolutions of the 
two boards are in due form and, in the abscmce of any allegation which 
tends to impeach their validity, evidence of the character offered will 
not be received. The recital in the resolution of the board of educa- 
tion that the petition presented was "signcd by more i han t~en ty- f i re  
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per cent of the voters residing in  the district," and the recital ill the 
resolution of the board of conln~issioners, "Whereas i t  has beeu found 
and judicially determined that  the siglmtures to said petition constitute 
inore than twenty-five per cent of the voters resident i n  said school 
district: Therefore, be it resolved," etc., are to be takeu, p t m a  facie 
at l ~ a s t ,  a s  correct. No conlpetent evidence was offered to overcome 
the presumption of sufficiency arising from such recitals. 68 Cyc., 
977; JIcManlis 1%.  The People, 183 Ill., 391. Indeed, the sufficiwcy of 
the petition is uot eveii questioned. 

The  nest contention of the plaintiff's, which merits discuss~oi~,  is that 
chapter 722, Public-Local Laws of 1915, is repealed by implication by 
the passage of chapter 73, Public-Local T>aws, Extra  Session 1961, or, 
if not abrogated by this act, it  is  repealed hy i ir ipl icat io~~ by the  Munici- 
pal Finance Act, ch. 106, Public Laws, Extra  Session 1921. 

Chapter 73, Public-Local Laws, Ex t ra  Session 1961, purports to 
amend chapter 518, Public-Local Laws of 1913, an act relating to the 
school law i n  i t s  application to Buncombe County, but this act of 1913 
in no way conflicts with chapter 726, Public-Local Laws of 1915. The 
act of 1915 provides for issuance of bonds "for the purpose of repair- 
ing, altering, making additions to or erecting new buildings, or for  
purchasing schoolhouse sites and playgrounds," whereas the act of 
1913 merely authorizes the voting of n special tax of ten cents to main- 
tain, repair, and erect schoolhouses. I t  did not and was not intended 
to authorize a bond issue on behalf of school districts. Hence, the 
amendatory act of 1921 did not revive the act of 1913 so as to repeal 
the act of 1915, because they are  not in conflict. Repeals by impli- 
ration or construction are not favored, and for such a repeal to take 
effect, the repugrlancy between the later statute and the one of earlier 
date must be clear, and only then will the repeal operate to the extent 
of such repugnancy. S. v. Perkins, 141 X. C., 797; Comrs. v. Hender- 
son, 163 If. C., 114; S. v. Kelly, an te ,  365. F o r  like reason it cannot be 
said that  the act of 1915 is repealed by implication by the Municipal 
Finance Act of 1921. By the  express terms of the  latter act a "munici- 
pality means and includes any city, towu or incorporated village in this 
State, now or hereafter incorporated," and this act nowhere purports to 
deal with school districts. The  two acts are not i11 conflict, hence the 
later act will not be construed to repeal the one of earlier date. S. a. 
Perkins, supra, and cases there cited. 

Plaintiffs further contend that  chapter 722, Public-Local Laws of 
1915, violates Article V I I I ,  section 4, of th.e State Constitution, be- 
cause it contains no limitation upon the amount of bonds which may 
be issued thereunder. The  section of the  Constitution in question makes 

46-186 
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it "the duty of the Legislature to provide for the orgalization of cities, 
towns, and incorporated villages, and to restrict their power of taxation, 
assessment, borrowing money, contracting debts and loaning their credit, 
so as to prevent abuses in assessment and in contracting debts by such 
n~unicipal corporations." 

I t  will be obserred that this language is more restricted than that 
used in Article V I I ,  section 7 : "KO county, city, town or other munici- 
pal corporation shall.contract any debt, pledge its faith or loan its 
credit, nor shall any tax be levied or collected by any officer of the 
same except for the necessary expenses thereof, unless by a vote of the 
majority of the qualified roters therein." 

We have held consistently that school districts are nlunicipal cor- 
porations within the meaning of Article VII ,  sectiori 7, of the Con- 
stitution. Perry c. Comrs., 148 N.  C., 521;  Smith v. Xcliool T r u s t e ~ s ,  
141 N. C., 155; Hollou~ell I ) .  Borden, 148 N .  C., 256. But apparently 
in no case, where the question was squarely presented, has it been held 
that school districts come within the purview of Srtirle V I I I ,  section 
4, of the Constitution. I n  S. v. Green, 1 2 6  K. C., p. 1034, it was said: 
"The Constitution, Art. V I I I ,  see. 4, authorizes the Greneral Assembly 
to 'provide for the organization of cities, towns and incorporated vil- 
lages,' and from this it would seem that only those that are thus (or- 
ganized' should, in purriew of law, come under that head." And again 
in Felmet v. Comrs., ante, p. 254: "The words 'scl~ool district' arc 
not within the purview of Article V I I I ,  section 4, of the Constitution." 

We are of the opinion that chapter 728, Public-Local Laws of 1915, 
is not unconstitutional by reason of any failure of the Legislature to 
limit, in said act, the amount of bonds which may be issued thereunder. 

I t  will be observed that the bonds in question weie authorized by 
an election held on 17 October, 1922, long before the oassage of chap- 
ter 136, Public Laws 1923, and it is not contended that the validity of 
said bonds is in any way affected by this later act. I n  fact, it was 
conceded on the argument, by counsel for both sides, that the act of 
1923 has no application to the facts of this case. 

We have examined the remaining exceptions with c a r e n o n e  hare 
been overlooked-but we do not consider them of sufficient moment to 
warrant any extended discussion. The judgment entered below will 
be upheld. 

dffirmed. 
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W. Jl. PERSON ET AL. V. R. A. DOUGHTON, COM~~ISSIONER OF REVENUE. 

(Filed 20 December, 1923.) 

1. Taxation-Mandamus-Corporations-Shares of Stock - Pleadings - 
Demurrer-Courts-Jorisdiction-Commissioner of Revenue. 

On this appeal from sustaining a demurrer of the Superior Court for 
:i writ of mandamus to compel the State Commissioner of Reveuue to 
have listed for taxation as personal property shares of stock in foreign 
corporations held by resident stockholders, in this case i t  is held that 
the opinion in Person v. Watts, 184 N. C., 499, controls, and that the 
complaint failed to state facts sufficient to constitute a cause of action, 
nnd that the court had no authority or jurisdiction to grant the relief 
demanded. 

2. Same--Constitutional Law. 
The pro~~isions of section 4, Revenue Act of 1923, excepting from tas- 

ation shares of stock held in this State when the situs of the corpora- 
tion is in another State where it has its principal place of business and 
conducts the same, are not in contrarention of Article T', section 3, of 
the State Constitution: Held further, the remedy by mandamus is not 
ordinarily applicable when the constitutionality of a statute is involred 
in the controversy. 

CLARK, C. J., dissenting. 

APPEAL by plaintiffs from Cranmer, J., a t  chambers in  Raleigh, 20 
June,  1023. F rom WAKE. 

Application for writ of mandamus, heard upon demurrer, and from 
a judgment sustaining the demurrer, plaintiffs appeal. 

1V. X .  Person for plaintiffs. 
Attorney-General .Manning and Assistant Attorney-General Y a s k  

for defendant. 

STACY, J. I n  this action or proceeding, plaintiffs make application 
for a writ of mandarnus to compel the defendant, Commissioner of 
Rerenue of Nor th  Carolina, by order of court, to have listed for tax- 
ation, as personal property of the respective holders thereof, all shares of 
stock in foreign corporations held by individual shareholders and resi- 
dents of this State. A demurrer was interposed in the  tr ial  court and 
sustained upon the ground (1) that  the complaint, or petition, failed to 
state facts  sufficient to constitute a cause of action, and (2)  that  the  
court had no jurisdiction or authority to grant  the relief demanded. 
The  appeal presents for review the correctness of the  judgment sus- 
taining the demurrer. We held in  Person v. Watts, 184 N. C., 499- 
a case exactly parallel with the one a t  bar, so f a r  as the right to  a writ of 
mandamus is  concerned-that the  plaintiff there had not only applied 
for the wrong remedy, but had also selected the wrong forum. The 
same dual  error has been repeated here. 
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I t  is the position of the plainties that, under Article V, section 3, 
of the  Constitution, the Legislature is required to pass laws "taxing, 
by a uniform rule, all moneys, credits, investments in bonds, stocks, 
joint-stock companies, or otherwise; and, also, all real and personal 
property, according to its true value in money"; and that this section 
has beeu violated by the following so-called "exemption clause" in sec- 
tion 4 of the Revenue Act of 1923: "Nor shall any individual stock- 
holder of any foreign corporation be required to list or pay taxes 011 

any share of its capital stock in this State, and the situs of such shares 
of stock in foreign corporations, owned by residents of this State, for the 
purposes of this act, is hereby declared to be at  the place where said 
corporation undertakes and carries on its principal business." Where- 
fore plaintiffs pray that this clause in the Revenue Act of 1923 be 
declared null and void and that the defendant be reqaired, by judicial 
decree, to have listed for taxation, as persoual propertx of the respective 
holders thereof, all such stock in foiteign corporaticns held by indi- 
vidual stockholders and residents of this State. 

Even if the above clause in the Revenue Act of 1923 be unconstitu- 
tional-which it does not seem to be, though the question is not before 
us for decision-still the plaintiffs would not be entitled to the relief 
demanded, for the judiciary is without power to levy assessments or to 
devise a scheme of taxation. Pert. Co. v. XcFall, 128 Tenn., 645. This 
is a legislative and not a judicial function. 

,Ifandamus lies only to compel a party to do that which it is his duty 
to do without it. I t  confers no new authority. The party seeking the 
writ must have a clear legal right to demand it, and the party to be 
coerced must be under a legal obligation to perform the act sought to 
be enforced. Missouri v. .Murphy, 170 U .  S., 78; Withers v. Comrs., 
163 N. C., 341; Edgerton v. Kirby, 156 N.  C., 347; Betts v. Raleigh, 
142 N .  C., 229. As to when the writ mill issue generally, see note to 
X'Cluny v. Silliman, 4 L. Ed., 263. 

I t  is rarely, if ever, proper to award n mandamus where it can be 
done only by declaring an act of the Legislature unconstitutional. 
People v. San Francisco, 20 Gal., 591; Wright v. Kdley, 4 Ia., 624; 
People v. Stephens, 2 Abb. P r .  N. S.  (N. Y.), 348. I n  8. v. Douglas 
Po.,  18 Neb., 506, this position is stated as follows: ('On an applica- 
tion for a mandamus against the, county commissioners of Douglas 
County to compel them to call an election in the city of Omaha for 
twelve justices of the peace therein, there being six precincts, and alleg- 
ing that an act reducing the number of justices in eaid city to three 
was unconstitutional and void: Held, that the Court would not in that 
proceeding determine whether or not the act was in contravention of 
the Constitution." 
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The presumption is that the Legislature has done its duty and that 
an act passed by it is not in conflict with the Constitution. I t  is incurn- 
bent upon all ministerial officers to obey the law, not to disregard it. 

The courts have no direct supervisory power orer the Legislature. 
The two are separate and distinct, though coordinate branches of the 
same government. The Constitution may contain provisions intended 
to guide and to control the course of legislation, but the courts will 
not undertake to enjoin or to prevent the enactment of unconstitutional 
laws, nor will they direct what laws shall be enacted. They may only 
render them harmless in individual cases, when properly presented. I t  
is not the function of the courts to change or to repeal statutes. Their 
duties are judicial. They pass upon the rights of litigants, and in doing 
so may declare an act of the Legislature valid or inralid, when directly 
and necessarily imolred, but this is as far  as they go in dealing with 
legislation. I f  the law-making body has failed to obey the constitu- 
tional mandates, the remedy is with the people, by electing other serv- 
ants, and not through the courts. 

The courts never anticipate a question of constitutional law in ad- 
mnce of the necessity of deciding i t ;  and they never formulate a rule of 
constitutional law broader than is required by the precise facts to which 
it is to be applied. Liverpool,  etc. Sfearnship Co. v. C'omrs. of I7nmi- 
p a t i o n ,  113 U. S., p. 39; 28 L. Ed., p. 900; Cornrs. I). S f 4 e  l ' r ~ a s u r e r ,  
174 N. C., p. 148; N a s s .  v. illellon, 43 8. C. R., 597. 

,lgain, the courts will not adjudge legislative acts invalid unless their 
violation of the Constitution be clear, complete and unmistakable. 
Honi f z  v. fichool Trustees ,  154 N.  C., 379; Coble v. Comrs.,  184 N .  C., 
p. 348. Speaking to this question in a recent case, A d k i n s  v. Children's 
Hospi tal ,  67 L. Ed., 440, the United States Supreme Court said: "The 
judicial duty of passing upon the constitutionality of an act of Con- 
gress is one of great gravity and delicacy. The statute here in ques- 
tion has s~ccessfully borne the scrutiny of the legislative branch of the 
Gorernment, which, by enacting it, has affirmed its validity; and that 
determination must be given great weight. This Court, by an un- 
broken line of decisions from Chief Jus t i ce  Xarsha l l  to the present day, 
has steadily adhered to the rule that every possible presumption is in 
favor of the validity of an act of Congress until overcome beyond 
rational doubt." 

But we pursue the matter no further, as the constitutionality of 
the above clause in section 4 of the Revenue Act of 1923 is not now 
before us for decision. The application for writ of mandamus  in the 
instant case was properly denied. 

kf3rrned. 
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CLARK, C. J., dissenting: The Constitution of North Carolina, Art. 
V, see. 3, is the Magna Carta in its guarantee of equality and uni formi ty  
in taxation to protect the weaker and less influential part of our people 
from being oppressed by over-taxation, forbidding discrimination in the 
laying of taxes, or by exempting the property of the wealthy and influ- 
ential from their share of taxation, and thereby increasing the tax- 
ation upon those who are less able to protect themselves from such 
inequality. 

This section prorides in unmistakable language, which can be con- 
strued by any one as clearly and intelligently, and doubtless more cor- 
rectly, than by merely technical lawyers who sometimes construe con- 
stitutions and legislation in the light most favorable to their clients. 

This section is thus plainly expressed in Constitution, Ar t .  V, sec. 3- 
"Y'ams Slzall be by Gni form Ru le  and Ad Valorem: Laws shall be 
passed taxing, b y  un i fo rm  rule, all moneys, credits, invt,stments i n  bonds, 
stocks, ioint-stock companies or otherwise; and,  also, all real and per- 
sonal property according to i ts  true value in money." 

The authority, which has been held to reside in the courts (begin- 
iiing with Marbury V .  ~Iladison,  by Chief Justice ~ l f a r s h a l l ) ,  to set 
aside acts as unconstitutional. is based uDon the fundamental idea that 
when the act of a Legislature is in conflict with, or impinges upon any 
provision in the Constitution, such act is no law. Therefore it is ex- 
actly as if the act in question was not on the statute book at all, and 
the Constitution is unchanged by the atteinpted legislation. Upon this 
basis, therefore, the act which is impeached by the plaintiffs in this 
proceeding is a nullity. I t  stands as if it had never been enacted. I t  
was not upon the statute book in any form in 19.21, and, in contem- 
plation of the Constitution, it is not there now. 

All "investments in stocks" are necessarily made by those who buy 
them, and, under this rule of uniformity so clearly and unmistakably 
prescribed by the Constitution, such investments shcdd bear exactly 
the same rate of taxation that is imposed upon all other tangible prop- 
erty which is required to be taxed "by uniform rule (as the Constitu- 
tion expresses it)-all moneys, credits, investments in bonds, stocks, 
joint-stock companies or otherwise; and, also, all real and personal 
property, according to its true value in money." This clearly requires 
that $1,000 "invested in stocks" shall pay the same tax as the same 
sum if invested in livestock or land or in any other property what- 
soever. 

The statute now in question, exempting from taxation foreign stocks 
owned in this State, is therefore a nullity. I n  constitutional contem- 
plation i t  does not exist, and it is the duty of the Commissioner of 
Revenue to hare such property listed and taxes collectthd thereon as the 
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law existed in  1981, prior to this act attempting to exempt i t  from all 
taxation. I f  he does not do so, necessarily i t  deprives the State of the 
revenue which was collected upon foreign stocks until this act of 1923 
mas enacted. Such exemption increases the burden of taxation upon 
all other property notwithstanding the express provision of the Con- 
stitution that  all property shall be taxed ad calo~em and by uniform 
rule. T h e  property of non-stockholders is  thus made to  pay the taxes, 
some fifteen million dollars or more, which under the Constitution 
should be paid by those who h a r e  invested in such stocks. 

This exemption of forcign stocks from all taxation is a Tery serious 
discriminatioil and adds to the exemption already made an  additional 
exemption of at least $116,237,236, which were taxed last year, even 
~f such foreign stocks had heretofore been all listed. The  burden of 
taxation upon those not owning stocks is therefore increased by this 
statute exactly to the extent of the  taxation which this property has 
paid, arid it is the duty of the courts by nzandumus to enforce the Con- 
stitution by-requiring the Commissioner of Revenue to perform his 
duty by disregarding the illegal exemption and requiring such stocks 
to be taxed equally with other property. 

I t  is  t rue that  in Person v. Watts, 184 N. C., 199, the illajority of 
this Court declined to issue a mundamus to compel X r .  Watts, the then 
Commissioner of Revenue, to enforce the constitutional provision re- 
quiring the taxation of a t  least 1,500 million dollars of domestic stock 
nhich the statute had sought to exempt from all taxation. But that  
case is express authority against the defendant i n  this case for the con- 
tention for the validity of the act construed in  Person v. Watts  was 
rested upon the ground that  as the domestic corporations paid taxes 
upon their property, or so much of i t  as was in  this State, therefore 
the stockholders should not be taxed upon the stock which they had 
purchased from such corporations. Bu t  in this case the property is 
foreign stocks issued by corporations which have paid no taxes here, 
and therefore there is not the shadow of the senlblance of a reason why 
the holders of such foreign stocks should be exempted from taxation. 
The  owners of such stocks live here. They are  protected a t  the expense 
of our citizens, by our courts and officers, in their lives, their persons 
and their property and should pay their proportionate part  of the 
expenses of government, and are entitled to no other exemptions than 
are accorded to other citizens. 

But  even as to Person v. Wat t s ,  i n  the 184 N. C., a t  p. 499, while the 
majority of the Court dismissed that  case upon the same technicality 
set up by the defendant i n  this, that  a writ of mandamus was not the 
proper form of remedy-without pointing out what was the course by 
which a citizen could obtain his constitutional right not to be taxed 
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beyond what would be his fair  share under the rule stht out in the Con- 
stitution-still the Court, though indicating that to tax the stockholder 
upon his stock, if the corporation was taxed upon it3 property, would 
be double taxation, admitted that there was nothing which prohibited 
such double taxation (p. 508). Besides, that case was merely an obiter 
dictum upon the question of the exemption of domestic stocks, for the 
action was dismissed upon the form of the remedy asked not being the 
proper one, and therefore the opinion as to the exemption of stocks 
was outside the mark and purely obitel*. 

3 s  Person v. Watts has been r.eferred to, it is permissible to say that, 
upon reference to the dissenting opinion therein, it will be found that 
the Supreme Court of the United States, in many cases therein cited, 
has always held that the taxation of stocks in the hands of the owner 
is not double taxation simply because the corporation itself is taxed; 
and even if it were, it would not be unconstitutior~al. The United 
States Government acts on this and levies income tax on dividends 
received by stockholders from their stocks. 

I n  Pzdlen v. Corporafion Commission, 152 N .  C., 553, Manning, J., 
said:' " I t  is likewise well settled by the language of our State Constitu- 
tion, by many decisions of this Court and of the Supreme Court of the 
United States, and is now generally accepted law that the property of 
a shareholder of a corporation in its shares of stock ,s a separate and 
distinct species of property from the property, whether real, personal, or 
mixed, held and owned by the corporation itself as a legal entity. I t  
would be useless to cite authority to support a proposition so well estab- 
lished and generally accepted." 

Brown, J., in  the same case, conwrring, says, at p. 562: "I agree, 
also, that it is well settled that the shares of stock in any corporation, 
when owned by individuals, are separate and distinct property from the 
assets of the corporation and ma?/ be taxed as such." 

I n  the same case, Hoke, J., at p. 582, says, quotiig from Bank n. 
Tenn., 161 Tenn., 146: '(The capital stock of a corporation and the 
shares into which such stock may be divided and held by individual 
shareholders, are two distinct pieces of property. The Eapital stock 
and the shares of stock in the hands of the shareholders may both be 
taxed, and it not double taxation. Van .411en v. As>iessors, 70 U. S. 
(3 Wall.), 244, cited in Farrington I*. Tenn., 95 U .  S., 678. This state- 
ment has been reiterated many times in various decisions by this Court, 
and is not now disputed by any one." 

A later case, Brown v. Jackson, 179 K. (I, 363, 371 (1920) cites and 
approves the above cases. The above decisions of this State and of the 
United States Supreme Court are uniform and without variation or 
shadow of turning, to the effect that the shares of stock in the hands of 
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the stockholders are separate and distinct from the tangible property, 
the f ~ ~ n c h i s e  and capital stock of the corporation, and that  i t  is  no t  
d o u b l ~  ta.ration to t ax  the  shares in  the hands of the stockholders, and 
also to tax the franchises, capital stock and other property of the cor- 
poration. I n  our own Court there are many other cases to the same 
effect. C'onzrs. v.  Tobacco Co., 116 N .  C., 446; Chief Jus t i ce  S m i t h ,  in 
l je lo  1 . .  Cdfo?nrs., 82 N .  C., 415 (33 Am. Reports, 668) ; and d s h e ,  J., in 
11 '0~ t l~  6. R. R., 89 N. C., 305; and this, indeed, is i n  accordance with 
all legal authorities and text-books. 

There are other cases in this State, all to the same effect, quoted in 
the tlissentirig opinion, 18.1- K. C., a t  527 et seq., and the United States 
decisiorls to the saiue purport are uniform and quoted a t  p. 531 of that  
opinion, and the auth&tit.s in other States having the sarne provisior~ 
as our C'onstitution are quoted in  154 S. C., pp. 532-536. 

The whole subject of our corlstitutional requirernerlt as to taxation 
may be thus summed u p  upon these authorities and others: " I n  all 
cascJs whc~re t h e  C o n s t i f u t i o n ,  as i n  t h ~ s  S f a t e ,  requires t h a t  all propert!/, 
~ e a l  untl  personal, shall b e  fa.rtd and b y  a u n i f o r m  rule ,  i t  i s  uaconst i -  
tu t ional  to  exempt  the  s l / u ~ e s  of t h e  stockholders from, t a x u f ~ o n  u p o n  
fi le gro11m1 t h u t  t h e  p o p e r t y  of t h e  c o ~ p o r a f i o n ,  whe ther  capital s tock ,  
franchises or  tungible  property ,  i s  taxed ,  especially w h e n ,  as  in o u r  
C o n s t i f u t i o n ,  ' zncestment  in stoc?~s and  bonds' are  ment ioned as subject 
to  th i s  rule." This statement cannot be met by quoting from States 
JT hose constitutions do not require equality in taxation like ours. 

The law, as above stated, is  also suinrned up in  the following legal 
~vorks of general scope: 37 ('gc., 758, 759, 821, and cases cited; 1-1 Cor- 
pus Juris ,  387, 388, sees. 309 and 310; also Ruling Case Law, p. 18-1 
(sec. 155), and 289 (sec. 284). 

I t  has been well said that  "the power to tax is the power to tlestroy," 
:\d it has been the history of the  world over that  wherever the power 
to tax h1s gotten into the halids of tlic few the result has been the con- 
tinuing accumulation of great wealth in the llantls of the exempted and 
the dc~struction ultimately of those who are thus forced to pay the taxes 
which should be borne proportionately l)y those who have procured 
cscinption from all burdens. The  result through the ages, wherewr not 
checkcd, has been the decay of nll nations where this has prevailed. 

'i'hc nl~earned income from stocks and bonds is  a potential taxable 
15-ealth. ~ h i c h  the Corlstitutioil has not only made available for revenue, 
but l ~ a i  required tha t  it shall be taxecl a t  h i t  equally with all other 
property. Stocks arc  sold by the corporation md become the absolute 
property of the stockholclcr. The stockholder can sell h is  stock, be- 
qlicath it, or otherwise dispose of it nt will, like any other property. 
The corporation has 110 control whatever over it. H e  is not liable for 
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the debts of the corporation, and i t  is not liable for his debts. I f  an  
individual gives a bond for the payment of money and even if he  
secures it by a mortgage, h e  remains liable for the t ax  upon the property 
which can be subjected to payment of it,  and the holdw is also liable to 
tax thereon. The  stock is set out in all reports by zorporations as a 
liability. 

The  exemption of so many hundreds of' millions of dollars from all 
taxation by the influence of corporations who wish to sell their "tax- 
free" stocks, and by the purchasers of such tax-free stock, results in 
"double taxation," but this is laid upon those who do not have idle 
capital to invest i n  stocks and bonds. More and more the burden is 
laid upon productive enterprise-upon the man  on the farm, the man 
ill business. These give labor employment. These are the real wealth 
producers of tlie country and mainstay of its prosperity. I t  is certainly 
unfair  that  the "endowed loafer," with money invested in  "tax-free" 
stocks, bonds or public securities, shall be permitted lo  shift his share 
of the expense of government entirely upon the productive industries. 
Those holding stocks and boAds, drawing unearned income, a s su r~d ly  
should a t  least pay as much proportionately as indixiduals and other 
forms of property which earn their income. 

F rom the adoption of the  Constitution in 1868, for twenty-one years, 
clown to 1887, this provision guaranteeing uniformitj  and equality in 
taxation to all was observed. Then the influence of tlie corporations 
having stocks to sell, and of those seeking investments for their wealth 
which they desired to "invest free of taxation," began to be felt, not- 
withstanding the decisions of the courts ahow cited, that  this could uot 
be done under the Constitution. B u t  it was not until 1 9 2 1  that they 
achieved full success and tlie constitutional guarnntre mas fully and 
rutlilessly set aside by the act which now makes full27 fifteen liuiidretl 
niillion dollars of idle capital exempt from all taxa ion. The  news- 
papers immediately swarmed with advertisements on one page of "tax- 
free" stocks for sale, and on another with the sheriff's advertisements 
of the  property of the poorer classes for sale for taxes. When public 
attention was called to this breach of the Constitution, suddenly the 
advertisements of '(tax-free" stocks disappeared from all the papers, and 
erer since tlie work has been done by brokers' letters to the rich, inviting 
purchasers of "tax-free" stocks. 

There can be no reason or justice, even if there had been no constitu- 
tional guarantee against this discrimination, why millions inwstetl by 
the very rich should be exempted from all taxation of el-er,y kind-State, 
county, and city-while those who own a little piece of land, giving a 
bare support for  wife and children, should have their taxes raised 
many-fold to make u p  the deficiency and l i re  under constant threat of 
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the sheriff's hammer. These plaintiffs were right in appealing to the  
courts, and are  entitled to the remedy they seek, that  their taxes may be 
lessened and they may live in  less fear of a sheriff's sale. 

That  a mandamus lies i n  such a case as this was held by Connor, J. ,  
in R. R. v. Comrs., 148 N .  C., 220, and by Hokr, J . ,  in Perry v. Comrs., 
. 21. See numerous other cases cited to same effect, 184 N. C., 538- 
.540. The  great corporations and great wealth constantly appeal to  the 
courts for  remedies i n  their favor on t ax  questions. Why  should redress 
be denied to the masses of the people when they are asking a t  the hands 
of their courts the enforcement of the  constitutional guarantee to all 
the people of "equality and uniformity in taxation" and against the 
illegal exemption of great wealth, whether in corporate or in individual 
hands, by the lion-taxation of their stocks which necessarily throws 
the payment of the taxes which their property should pay upon those 
classes which earn erery dollar they get?  

T h e  plaintiffs a re  asking that  this Court shall enforce the constitu- 
tional provision which requires that  all property shall be taxed alike. 
They haye asked that  this Court hold, as it has often held in cases above 
cited, without hesitation, that  any act of the Legislature gixing an 
rxcniption of so nlaily l l u n d r ~ d s  of ndl ions  of property from taxation, 
shall bo held null and void. This  Court, upon the plain and unmis- 
takable language of the Constitution, should direct the Commissioiler of 
Rerenue to disregard the act conferring this exemption, because it is a 
I iolntion of the Constitution, and relieve the struggling masses who 
are burdened with paying the taxes which should be borne by those who 
are able to invest their idle capital i n  stocks and bonds. I t  is a matter 
of no importa~ice, under our Constitution and our statutes, whether the 
proceeding is called a rnandarnus or not. "A rose would smell as sweet 
by any other iiaine." The  people are entitled to the protection so plainly 
given them by their Constitution, and the officcrs of the law sliould be 
dirccted to enforce equal and unifornl taxation as rcquircd by the plain 
prorision of the organic l a v .  

Our  tax burdens should be apportioned justly-share and share alike- 
accordiig to the amount of property held by each, with no excmptioiis 
of any property from taxation save that  expressly authorized by the 
Constitution, Art. V, see. 5. 

The  whole matter can be summed u p  as follows: The  provision of the 
Constitution is too plain to he n~isunderstood that  all "investments in 
stocks" shall be taxed equally and uniformly with all real and personal 
property, according to its t rue value in money; and, therefore, the act 
exempting thcsc stocks in corporations of other States and countries, 
but hcld by owners residing here, is unconstitutional. They ha re  alwa,vs 
been taxed heretofore. Brown v. Jackson, 179 X. C., 367-374. 
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I n  Person v. Watts, supra, it was held that to tax the stocks in the 
hands of the owner when the corporation had paid taxes on its own 
property would be double taxation; but it was also h d d  (p. 508) that 
there was nothing in our Constitution which forbade double taxation. 
The exemption of some fifteen hundred million dollars of property in 
stocks upon the ground that the Legislature has so enacted creates 
the only double taxation in this State, and that is caused by the fact 
that those who have not invested in stocks have to pay the taxes which 
the stocks should pay, as well as their own; and the Legislature, under 
the ruling in  Person v. Wutts, 184 N.  C., at p. 508, can at  any time, and 
in any view, lay the tax upon stocks as required by the Constitution and 
relieve those not owning stock of the more than "double taxation" now 
laid on them. 

The United States Supreme Court has held repeatedly that "the 
Fourteenth Amendment does not prohibit double taxation." Cream of 
Wheat Co. v. Great Forks, 253 U.  S., 330, and cases there cited. I n  
Xidd v. Alabama, 188 U. S., 730, i t  was held that where the State, under 
its Constitution (unlike ours), was not required to impose a tax on the 
holders of stock in  domestic railroads, it was still not unconstitutional to 
tax stocks held by citizens of Alabama in railroads in other States, 
citing numerous cases on p. 733. 

I am of the opinion, therefore, that this Court should direct a man- 
damus to issue to the Revenue Commissiorier that taxm should be laid 
upon the foreign stocks as prayed by the plaintiffs in  this case, both 
under the authority of Person v. Watts, 184 N.  C., 499, as well as under 
the broad terms of the Constitution, which requires that "all invest- 
ments in stocks" shall be taxed by uniform rule with all other property, 
"real and personal, according to its true ralue in mone,y." I f  the Con- 
stitution does not protect the people at large, what is it fo r?  

T. & H, MOTOR COIlPANY ET AL. V. A. P. SAND13, SHERIFF. 

(Filed 20 December, 1923.) 

Sheriffs--Claim and Delivery-Replevin-Retention of Property-Stat- 
utes-Negligence. 

When the sheriff of the county retains possession of the goods re- 
plevined in claim and delivery under C. S.. 3403, instead of surrendering 
possession to the plaintiff who has given the replevin bond prescribed 
by C. S., 836, the status of his possession is changed from that of a 
custodian of the lam, and his liability is to be determined under the 
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provisions of C. S., 836, and those of his official bond, and he is re- 
sponsible for the loss of the goods when destroyed by fire in his pop 
sessio~i, irrespective of any question of negligence on his part in keep- 
ing it. 

CLARK, C. J., and CLARKSON, J., dissenting. 

APPEAL by defendant from Shazu, J., at June Term, 1923, of ROCK- 
IPI'GHAM. 

Civil action, in  claim and delivery, to recover the possession of an 
automobile. 

Upon an agreed statement of facts, judgment was entered for the 
plaintiffs. Defendant appealed. 

A. W .  Dunn and King, Sapp & King for plaintifis. 
Glidewell & Mayberry for defendnnt. 

STACY, J. The essential facts of this case are as follows: 
1. On 15 December, 1921, the defendant, A. P. Sands, sheriff of Rock- 

iiigham County, in the discharge of his duties as such officer, seized an 
automobile which was being used, in violation of the prohibition law, 
in transporting liquor along one of the public high~vays of Rockingham 
County. 

2. Two men were riding in  the car, one of whom was arrested, and 
the other made his escape. The one making his escape was not known 
to the sheriff, and he has been unable, up to the present time, to ascer- 
tain his identity. The one arrested was tried and convicted in the 
Superior Court of Rockingham County for uillawfully transporting 
liquor in  said car, though it does not appear that he held "any right, 
title or interest in and to the property so seized." 

3. 0 1 1  7 November, 1921, the T. 6: H. Motor Company sold the auto- 
mobile in question to one of the plaintiffs, C. Vance Smith, a resident 
and citizen of Guilford County, and took from him, by way of security 
for part of the purchase price, a chattel mortgage on the car, which said 
mortgage was duly registered in the office of the register of deeds for 
Guilford County, and has 1 1 c ~ e ~  been canceled or satisfied. This fact 
was made known to the defendant, but he declincd to surrender the auto- 
mobile to the plaintiffs on demand. Whereupon plaintiffs instituted this 
suit to recover possession of said car. Bond was duly given, and a writ 
of claim arid delirery issued therefor, but defendant repleried, giving 
bond as required by C. S., 836, and retained possessiorl of the car, as he 
deemed it his duty to do, under C. S., 3403. 

4. I t  is admitted that the plaintiffs were in no way connected with, 
or interested in, the liquor found in the car, or its transportation, and 
that they had no knowledge of the illegal use of the automobile. 
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5. Pending the trial of this action, and while the car was in the ware- 
house of the Union Motor Conlpany for safe-keeping, the same was 
destroyed by fire, through no fault of the defendant. 

Cpon these, the facts chiefly relevant, the question presented for 
decision is whether the defendant is liable to the plaintiffs on his forth- 
coming bond. We think this question has been decided in favor of the 
plaintiffs and against the defendant in 22andolph v, illcGowans, 174 
N. C., 203. 

The defendant was authorized and required, under C. S., 3403, to 
seize the automobile in question and to keep the same until the guilt or 
innocence of the defendant could be determined upon his trial. This 
statute fully warranted the defendant in seizing the property and taking 
it into his possession. But when he was directed, in this action of 
replevin, to deliver the property to the plaintiff (which order relieved 
him from his obligation to hold it under the statute), he elected to retain 
the automobile in his possession and to give a bond for its forthcoming, 
as allowed by C. S., 836. The character of his possession was thereupon 
changed from that of a custodian or bailee, under C. S., 3403, to that of 
practically an insurer under his bond and under C. S., 1336. Raadolplz v. 
NcGozoans, 174 N .  C., p. 206. His  present liability, therefore, is to be 
determined by the provisions of the latter statute. 

I n  keeping with the general trend of authorities, ii; is the declared 
law of this jurisdiction that a plaintiff in replevin, in possession of the 
property under a replevin bond, as well as a defendant in replevin, 
retaining possession of the property under a forthcoming bond, is liable, 
at all events, for the return of the property, if the action be decided 
against him; and the fact that his failure to make return is caused by 
an act of God, or other circumstance beyond his control, is of no avail 
to relieve him from his obligation, nor is he to be dischxged by a show- 
ing of a want of negligence on his part. C. s., 833 and 836. 

Upon the record, and under the lam as now written, the judgment in 
favor of plaintiffs must be upheld. 

Affirmed. 

CLARKSON, J., dissenting: I think the case at bar distinguishable 
from Randolph v. NcGowans, 174 N.  C., 206. I n  the instant case the 
suit is brought, not against A. P. Sands as an individual, but as sheriff 
of Rockingham County. I t  was the duty of this official, under the law, 
to seize any vehicle used in conveying liquor. 

C. S., 3403, is as follows: "If any person, firm or corporation shall 
have or keep in possession any spirituous, vinous or malt liquors in 
violation of law, the sheriff or other officer of any county, city or town, 
who shall seize such liquors by any authority provided by law, is hereby 
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authorized and required to seize and take into his custody any vessel, 
boat, cart, carriage, automobile and all horses and other animals or 

Tinous things used in  conveying, concealing or removing such spirituous, T ' 

or malt liquors, and safely keep the same until the guilt or innocence of 
tlie defendant has been determined upon his tr ial  for  the violation of 
any such law making it unlawful to so keep in possession any spirituous, 
vinous or malt liquors; and upon conviction of the riolation of the law 
the defendant shall forfeit and lose all right, title and interest in and to 
the property so seized; and it shall be the duty of the sheriff having in 
possession the vessel, boat, cart, carriage, automobile and all horses and 
other animals or things so used in  conveying, concealing or removing 
such spirituous, vinous or malt liquors, to  advertise, and sell same under 
the lams governing the sale of personal property under execution." 

' 

Under the above law the defendant, under his oath of office, was in 
duty bound to safely keep tlie vehicle "until the guilt or innocence of the 
tlcfendant has  becn determined upon Itis tricrl." When the  T-ehicle was 
seized, t n o  men were in the car, with forty gallons of whiskey. The 
vchicle mas seized on the public highway of Rockingham County. One of 
the men was tried and convicted; the other made his escape. The  
car Tias being held pending the capture of the unknown man. The  
plaintiff took out claim and delivery, alleging i t  had a mortgage on the 
car. The  suit was against the defendant as sheriff, and, as such, he  gave 
replevy bond and stored the car in a g a r a g c a  modern, up-to-date 
storage room-and it was accidentally burrled pending the tr ial  of the 
issue. 

The  case of South Ga. Xotor Co. v. Jaclison, 184 N.  C., 328, is dis- 
tinguishable from the  present case. That  case decides : 

"C. S., 3403, creating a forfeiture of an  automobile used in  tlie unlaw- 
ful  transportation of intoxicating liquors, and providing for its sale, 
etc., by its express terms relates only to the interest therein of the vio- 
lator of the law upon his conviction, and cannot be extended by legal 
construction to include the interest of a mortgagee of the automobile 
who is entirely ignorant and innocent of the nlilanful act of nhicli the 
defendant has been conricted; nor will the failure of registration of the 
mortgage affect the  matter, under our registration laws enacted for the 
protection of creditors and purchasers for a valuable consideration," etc. 

The  sheriff, as an  officer of the law, gave the bond to hold the car as 
evidence, under the statute. H e  used e w r y  care and caution, and it was 
burned in the garage. Under the statute then in existence he acted in 
good faith, and his conduct should not be "weighed in gold scalc,s." 
Under the statute now in force, provision is made for cases of this kind. 
Public Laws 1923, ch. 1, see. 6. When the vehicle is  seized, as in the 
present case, "such officer shall a t  once proceed against the person 
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arrested under the provisions of this act in any court having competent 
jurisdiction; but the said vehicle or conveyance shall Ee returned to the 
owner upon execution by him of a good and valid bond, with sufficient 
snreties, in a sum double the value of the property, which said bond 
shall be approved by said officer, and  shall  be conditio5 ed t o  r e t u r n  said 
property  t o  t h e  custody of said of icer  o n  t h e  d a y  of t r ia l  t o  abide t h e  
judgment  of t h e  court." 

Officers of the law must obey the law. With the mandate of tlie 
statute positively requiring the sheriff to keep the vehicle '(until the 
guilt or innocence of the defendant has betw determined," he performed 
his duty and replevied the vehicle. 

1 cannot, under the facts in this case, see how an officer should suffer 
for doing his duty. 

(>LARK, C. J., dissenting: The plaintiffs took out cl;~im and delivery, 
claiming to be owners of a chattel mortgage on an :iutomobile. The 
defendant executed a replevy bond denying the righ: of plaintiffs to 
recover possession of the car, which, while acting in his official capacity 
as sheriff of Rockinghani County, he had seized while it was being 
used for transporting, in violation of lam, forty gallons of whiskey, 
and for the further reason that one of the occupants of said car at  
said time had been tried and convicted for the unlawful transportation 
of whiskey and the other was unidentified and had e'3caped. Pending 
the trial of the plaintiffs' claim, the automobile in question, which 
was stored in a local garage, was accidentally destroyed by fire along 
with the garage and other cars therein, and there was no evidence that 
there was any negligence on the part of tlie sheriff 01. the garage. 

The defendant sheriff had seized the car and held the same pending 
the time when he should ascertain who the man was who made his 
escape at the time of the seizure or until its title was decicled by the 
rourt, as the law of this State dir~cted hc sllould do. 

The car was dcstroycd by fire, a circnnistance beyond the oont~ol 
of the sheriff, and adniitted in tlie "facats agreed," due to no fault of 
his. He  was riot the owner of the czar, and in g i r i i~g  the forthcominp 
bond, as rcquircd by tllc writ served on him, he did ilot set up ownP3.- 
ship. This had passed to the State of lVorth Carolina upon the coil- 
~ i c t i o u  of the occupant for tra~isporti i~g ~vhiskey, suhject oiily to any 
interest of a third party. 

This is not a case where thc possessioii of the defendmt was wrongful 
a h  in i t io ,  for it was tlie duty of the defendant sheriff, acting under 
mandate of law, to retain possrssion of the automobile, first, for use 
as evidence in the trial of the criniinal action a g a i ~ ~ s t  the man who 
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escaped, and second, to be turned over to the State under the judg~ne~lt  
of tlie court confiscatilig the car to the State, if it should so order. 

~ h :  case was submitted upon an agreed state of facts which is sileut 
as to whether C. Vaiice Smith, the owner of the car, had guilty knowl- 
edge of the use to which the car was being put. There was no serious 
contention that he did not have this guilty knowledge, and the case 
turns solely upon the rights of the mortgagee, the motor company. It 
mas tlie duty of the defendant sheriff to retain possession of this car, 
for ill case the mortgagees sustained their claim, then the excess in 
value over and above the mortgage would belong to the State. The 
clefendailt sheriff was not the owner of tlie property in question nor 
did he claim to be. He  was holding the car as the lam cornnlanded 
him to do, to be turned over upon tlie final determination of the criminal 
action to the owners-the mortgagee or the S t a t e a s  the judgment of 
the court might de te rmi i~~ .  This case is therefore entirely different 
in principle from Randolph c. XcGowans, 174 X. C., 203, relied upon 
hy tlie plaintiffs, which was ari action between individuals over a co~r-, 
11o official duty being imposed upon the defendaiit. 

I t  would be "hard lines" up011 the sheriffs of the State, when hon- 
estly and faithfully endeavoring to execute the mandate of the people 
of the United States in the Eighteenth Amendment and the mandate 
of the ballot box in their own State, to suppress the liquor traffic, to 
hold that they must surrender possessio~~ of an automobile captured 
when filled with forty gallons of whiskey, when some distant company 
shall present to him a claim to possession as mortgagee, when he has 
no opportunity to examine the correctness of their claim, the regis- 
tration and bona fides of the mortgage, and when the statute requires 
that he should hold the machine subiect to the future order of the 
court until it shall be determined who is the owner thereof. 

We have had no such case as this. On the contrary, even when a 
defendant was holding the machine in his individual capacity, and 
purcly as bailee, this Court has held in Beck v. Wilkins, 179 N. C., 231, 
that even where the defendant owner of a garage has received an auto- 
mobile for repair he is regarded as a bailee and is "not liable for its 
destruction hy fire if he observed ordinary care for its safe-ke~ping," 
which could only be determined by the verdict of a jury. This case is 
printed as a leading case in 9 A. L. R., 554, arid is sustained by an 
overwhelming majority of decisions occupying 18 pages of notes, and 
the annotations on page 570 state that it is also supported by the cases 
in this Court of Lyman v. R. R., 132 N. C., 721, and Hanes u. Shapiro, 
168 N. C., 24. I n  the latter case Walker, J.;in a very learned opinion 
(page 28) says: "The rights and liabilities of the parties to a bailment, 
as we shall see, depend primarily upon which one is to receive tlie 
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benefits of the transaction. The law justly imposes a stricter liability 
upon the one who is to receive the whole benefit of the bailment than 
upon one who entered into it solely out of good will and for the accom- 
modation of the other party." 

I n  this case, the sheriff had no interest whatever in the automobile, 
which was taken in strict accord with the authority conferred by the 
statute and in the line of his duty, and it was held by him according 
to the prorisions of the statute until the criminal action should be dis- 
posed of and the ownership of the machine decided. 

under the Federal statute, a machine, horses or other property seized 
while being used in the illicit manufacture or transportation of liquor 
is confiscated to the Government-not only the interest of the party 
using it but the in te r~s t  of the mortgagee and of the owner claiming 
to have rented it to the riolator of law. The Court in this State has 
not sustained that doctrine, and it is common knowledge that the liquor 
traffic has been much aided by fictitious mortgages and alleged owner- 
ship of such property in  other persons than those directly engaged in 
violating the lav. Under these circumstances the oflicer of the law 
was justified in holding the property until, in the manner directed by 
the statute, its ownership should be determined. 

Certainly the officer, who received no benefit from holding the 
machine and was simply endeavoring to discharge his duty under the 
statute, and who admittedly was guilty of no negligence in housing 
the machine, should not be made responsible when, under our own de- 
cisions above cited, he would not be liable even if he had been the 
holder of the machine for repairs in a garage, unless proven to be negli- 
gent. Beck v. Wilkins, supra. 

There is no statute nor indication of a statute in North Carolina hold- 
ing a faithful, conscientious officer, who discharges his duty in taking 
over an automobile while in use for the illicit transportation of liquor, 
an insurer while holding it in compliance with the statute, when it has 
been accidentally destroyed without fault or negligenze on his part. 
There is no statute making him liable as insurer under these circum- 
stances. The Court has never so held heretofore in any decision, and 
should not now by judicial decree place such liability on its own accord 
upon the sheriffs of the State. To create such new liability by judicial 
decree will sorely increase the difficulty of enforcing ihe law against 
the manufacture and transportation of intoxicating liquor. 
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RAMSEY v. OIL Co. 

R. G .  RAMSEY, ADMII\TISTRATOR OF EDNA RAMSEY. v. STANDARD OIL 
COMPANY. 

(Filed 20 December, 1923.) 

In this action to recover damages for the wrongful death of plaintiff's 
intestate caused by a n  explosion of a certain admixture of kerosene and 
gasoline, sold and purchased for good kerosene oil, that  would not have 
produced the result under the circumstances, there mas evidence of 
negligence of the defendant through its employees in the distribution 
of the admixture, etc., sufficient to take the case to the jury, and defend- 
ant's motion as  of nonsuit was properly disallowed. 

When a dangerous admixture of kerosene and gasoline has been sold 
by the defendant through a local merchant as  good kerosene oil, and 
bought by the husband, who carried i t  to his wife, and caused the death 
of the latter by its explosion, nhich would not have occurred except 
for the extra danger of the admixture, the proximate cause of the death 
was the negligence of the defendant in making the sale of the ndmis- 
ture for the more harmless fluid, and not that of an interveni~g agency, 
when both the retailer and the husband who bought i t  were without 
knowledge, actual or constructive, of its more dangerous character. 

3. Experts-Evidence-Findings-Appeal and E r r o l ~ O b j e c t i o n s  and  EX- 
ceptions. 

When upon the trial a witness is apparently an expert upon the testi- 
mony he has given, the appellant may not sustain an exception to the 
evidence he has given on the ground that  the judge had not found him 
to be an expert, i t  being required that he should have requested the 
judge to rule thereon. 

APPEAL by  defendant f r o m  McElroy, J., a t  September Term,  1923, of 
X A D I ~ ~ ~ ; .  

Civi l  action to  recover damages f o r  alleged negligence of defendant, 
causing death of plaintiff's intestate. 

T h e  evidence on  par t  of plaintiff tended t o  show t h a t  i n  1922 defend- 
a n t  company negligently sold t o  a local merchant  i n  said county, a s  good 
kerosene oil, a n  admix ture  of kerosene and  gasoline, producing a highly 
explosive ar t ic le;  t h a t  th i s  merchant, who only dealt i n  kerosene, act ing 
under  t h e  belief t h a t  h e  mas selling t h a t  k ind  of oil, a n d  i n  en t i re  
ignorance of a n y  admixture,  i n  t h e  usual  course of trade, sold a small 
quan t i ty  t o  plaintiff,  a n d  short ly  thereafter,  o n  2 1  December, 1922, 
when plaintiff's wife, using proper  a n d  ord inary  precaution, mas en- 
deavoring to l igh t  a fire wi th  said oil, t h e  same, owing to i t s  changed 
condition, exploded, set t ing fire t o  intestate's clothing a n d  inflicting 
severe burns, f r o m  which intestate then  died. 

O n  p a r t  of defendant there was denial  of t h e  alleged negligence, a 
plea of contr ibutory negligence, etc., a n d  on  issues submit ted there  was  
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RAMSEY v. OIL Co. 

verdict for plaintiff and assessing damages for the wrong and injury. 
Judgment on the verdict for plaintiff, and defendant excepted and ap- 
pealed, assigning errors. 

Guy V .  Roberts and Mark TY. Brown for plaintiff. 
George M. Pritchard and Martin, Rollim & Wright ;for defendant. 

HOKE, J. We have carefully considered the record, and find no valid 
reason for disturbing the results of the trial. On the argument before 
us i t  was chiefly contended that appellant's motion for nonsuit should 
have been allowed, but in our opinion the position cannot be maintained. 
While the testimony tends to show that both kerosene and gasoline were 
conveyed to the large storage tanks in the county with circumspect care, 
there are facts in evidence as to defendant's 'methods in the local dis- 
tribution of these articles which clearly permit the inference of negli- 
gence as the proximate cause of intestate's death; and, further, that 
these methods seem to have been in violation of the State statutes and 
the regulations of the Department of Agriculture designed to prevent 
just such occurrences. And the jury having accepted this version of the 
matter, and having found that the wife of plaintiff war3 in the exercise 
of proper care at the time, liability for the injury has been thereby 
established, and appellant's motion for nonsuit was properly disallowed. 

And we find nothing which tends to relieve defendant by reason of 
the fact that the immediate sale was through the intervening act of the 
local merchant, Len Henderson, or that the purchase %as made by the 
plaintiff himself. Both seem to have acted in entire ignorance of the 
conditions presented, and on the facts presented it is the permissible 
and the more probable inference that primary breach of duty on the 
part of defendant in carelessly permitting the admixture which resulted 
in the explosion continued to be the sole proximate cause of the injury. 
Ralcum v. Johnson, 177 N.  C., 213-216; Paul v. R. R., 170 N. C., 
230-233; Ward v. R.  R., 161 N.  C., 179. 

I n  Balcum's case, supra, it is held, among other things: "In order 
for the act of an intelligent intervening agent to break the sequence of 
events and protect the author of a primary negligence from liability, it 
must be an independent, superseding cause, and one that the author of 
the primary negligence had no reasonable ground to anticipate, and 
must in itself be negligent or at  least culpable." 

The exceptions to the rulings of the court on questions of e~idence 
are without merit. They are chiefly to the testimony of J. B. Rhodes, 
a witness for plaintiff, and on the ground that he was allowed to testify 
as an expert without any finding of the court to that effect. The facts, 
however, show that the witness was competent as an expert and was 
testifying to matters particularly within his experience and training as 
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such; and if defendant desired to challenge the qualifications of the 
witness in  this respect, he should have requested a direct finding of the 
court on the subject, the authorities being that the exception cannot be 
maintained on a general objection to the evidence. Pam v. R. R., 182 
N. C., 567-569. 

The case is very similar to that of Waters Pierce Oil Co., 18 Okl., 
107, in which a recovery was had for the injury, and on writ of error 
to the Supreme Court of the United States, the judgment was sustained. 
S. c., 212 U. S., 159. 

There is no epror, and the judgment for plaintiff is affirmed. 
,no error. 

TRUSTEES O F  REX HOSPITAL v. E. B. CROW AND J. &I. NORWOOD. 

(Filed 20 December, 1923.) 

Trusts-Hospitals-Deeds and Conveyances-Mortgages. 
The owner of lands conveyed them to two trustees to be held for hos- 

pital purposes and to receive additional gifts from others for the same 
purpose, which was later incorporated by the Legislature to create a 
succession of trustees: Held, a later conveyance of adjoining lands by 
another owner to two other trustees for the purpose of another gift, 
with power to convey or mortgage the same at the request of the hos- 
pital trustees, created an active trust, and in the absence of any charter 
provision to the contrary, the trustees in the second deed, in accordance 
with its provisions, were authorized and required to make a mortgage 
thereon for money necessary to be used for hospital purposes. 

CONTROVERSY without action, heard and decided by Culvert, J., at 
Norember Term, 1923, of WAKE. 

From the facts properly submitted it appears that on 20 July, 1921, 
Claude E .  Barbee and wife, Mrs. Estella K. Barbee, conveyed to defend- 
ants as trustees the piece of land in question, adjoining the original RPX 
Hospital property, for the use and benefit of Rex Hospital and the trus- 
tees of same, subject to the other provisions of said deed, among others 
that :  "Said grantees, their heirs and successors as trustees, are hereby 
given full power and authority to mortgage or otherwise encumber the 
foregoing property to secure any debt due or to become due by the said 
trustees of Rex Hospital, or to secure any debt which the said trustees of 
Rex Hospital may make in the future; and the said parties of the second 
part, their heirs or successors as trustees, are hereby given full power 
and authority to mortgage or otherwise encumber the foregoing property 
to secure any person or persons who may endorse or become otherwise 
bound for any debt, note or other liability of the said trustees of Rex 
Hospital. 
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"Fourth. Whenever, in the judgment of the said parties of the 
second part, it may seem best, the said parties of the second part are 
hereby given full power and authority to convey the above-described 
property to the said trustees of Rex Hospital in fee simple; such con- 
veyance, however, to be subject to any valid encumbrances placed upon 
the property by the said parties of the second part and then out- 
standing." 

That there is an outstanding indebtedness of said hospital, evidenced 
by its promissory notes, to the amount of $10,000, incurred in the 
necessary operation, maintenance and equipment of * the institution, 
and $8,000 additional is imperatively required and necessary to its 
successful operation, and that plaintiffs have arranged for a loan of 
this amount with the State and City Bank of Richmond, Va., provided 
a valid mortgage can be made on the property to secure i;he same. That 
plaintiffs have applied to defendants, grantees in said deed, for the 
execution of a mortgage for the purposes aforesaid, and they have 
declined on the sole ground that under the terms of said deed from 
Claude Barbee and wife, Estella Barbee, they take and hold said prop- 
erty subject to the prorisions of the charter of incorporation of the 
hospital, and as sa id  charter contains no express provision authorizing 
a mortgage, the trustees under said deed are without power in the 
premises. Upon these facts the court entered judgment as follows: 

"It is therefore ordered, adjudged and decreed that the defendants, 
E .  R. Crow and J. M. Norwood, trustees named in the deed of Claude 
B. Barbee and wife to them, and recorded in Book 3110, page 95, as 
aforesaid, are authorized and empowered to encumber the lands con- 
veyed by Barbee and wife to said E .  B. Crow and J. M. Norwood, 
but not to include any of the lands devised in  the will of John Rex 
for the purposes aforesaid upon the directions of the 1,rustees of Rex 
Hospital; and in pursuance of the wishes and direction of said trustees 
of Rex Hospital, hare  the right to convey said lands in fee by mort- 
gage or deed of trust in  as free and ample a manner as shall be proper 
and necessary to secure the loan of said funds hereinbefore mentioned 
and set out." 

Defendants, grantees in the deed, excepted and appealed. 

W .  P. Evans for plaintiff. 
W o m b k e  & Dodgem for de fendan t s .  

HOKE, J. I n  addition to the facts heretofore stated, i t  further ap- 
pears that John Rex died on 29 January, 1839, leaving a last will and 
testament duly admitted to probate in February following, in which 
he devised 21 acres of land lying in the southern part  of the city of 
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Raleigh to Duncan Cameron and George W. Mordecai, trustees, for 
the purpose of having erected thereon an infirmary or hospital for the 
sick and afflicted poor of the city of Raleigh, and bequeathed to said 
trustees also, for the endowment of said hospital, his money and per- 
sonal estate, etc., to be held by said trustees and their successors to be 
duly appointed, in trust forever, for the erection and endowinelit of 
said hospital, and for no other use and purpose whatsoever, etc. 

That there being no adequate provision in said will for the appoint- 
ment of trustees, etc., for the proper and continued governance of said 
hospital, the Legislature, at the suggestion of said trustees na~ned in 
the will, and others, at the January Session, 1841, enacted a statute 
incorporating the hospital and proriding a method for the appoint- 
ment of said. trustees and their successors, and empowering them to 
"receive and hold tlie property and effects devised and bequeathed by 
.aid John Rex in and by his said will, and to use and apply the same 
to and for the purposes, and none other, specified in said nill, and 
also to receive donations of land and personal estate by deed or will 
for the purposes aforesaid and none other, and to have successioil and 
to sue and be sued, and hare  the other powers incident to corpor a t '  1011s 
in regard to tlie charity created by said will, and for no otlicr pur- 
poses, etc." 

I t  mill thus be seen that under the prorisioiis of the I3arbee deed the 
trustees named therein have full power to mortgage the property con- 
veyed to then1 to secure any debt due or to become due by the trustees 
of Rex Hospital, incurred for the legitinlate purposes of the institution, 
and it becomes their duty to do so for such purposes at the instance of 
the trustees of said hospital, when definitely and properly determined 
upon and communicated to' them, a duty enforceable by appropriate 
action or proceedings in the courts. T h o w ~ o n  zl. Xewlin, 41 N .  C., 
3 8 0 ;  Coz v. Williams, 39 9. C., 15;  39 Cyc., 510; 36 R. C. I,., 1358 
et  seq. 

And this beiirg an active trust (K i rkman  5 .  IIolland, 139 N. C., 185; 
39 Cyc., 213), a k l  there being nothing anywhere in the charter in con- 
travention or restriction of this power to mortgage, his Honor was 
clearly right in the ruling that the defendants carry out and perform 
the duties placed upon them by the deed under which they hold the 
property. Paper Co. z?. Chronicle, I15 N. C., 143; Clark on Corpora- 
tions, 133-134 et seq; C. S., 1126. 

There is no error, and this will be certified that the judgment entered 
be 

Affirmed. 
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BANK O F  SPRUCE P I K E  v. BOONE F O R K  MANUFACTURING 
COMPANY ET AL. 

(Filed 20 December, 1923.) 

Co~~porations-Officers-Declaration~Evidence-Pejudiicial Error-Ap- 
peal and Error. 

Declarations of an officer of a corporation that took over the assets 
of another corporation, that his company had assumed its liabilities 
also, are incompetent in an action to recover upon a note given plain- 
tiff by the absorbed corporation, when not made in the cleclarant's line of 
official duty, or while not discharging it in reference to a transaction 
for the company. 

APPEAL by defendant, Boone Fork Manufacturing Company, from 
Ray, J., at April Term, 1923, of MITCHELL. 

Ciril action to recover upon the following promissory notes: 

$4,000. ELIZABETHTON, TENN., July  6, 1921. 
Two months after date, we promise to pay to the order of W. S. 

Whiting four thousand dollars at the Citizens Bank. of Burnsville, 
S. C., without defalcation, for value received. 

ELIZABETHTON FLOORING COMPANY, 
By G. W. Renfro, Asst. Treasurer. 

Endorsed on back by W. S. Whiting. 

$3,000. ELIZABETHTON, TENR'., August 7, 1921. 
One month after date, we promise to pay to the order of W. S. 

Whiting three thousand dollars at  the Citizens Bank of Burnsville, 
X. C., without defalcation, for value rece;ved. 

ELIZABETHTON FLOORING COMPANY, 
By G. W. Renfro, Asst. Treasurer. 

Endorsed on back by W. S. Whiting. 

Plaintiff alleges that it is the holder in due course of these notes, 
same having been purchased for value and before matur ~ ty ,  and that the 
defendant, Boone Fork Manufacturing Company, is liable for their 
payment. 

From a verdict and judgment in favor of plaintiff, the Boone Fork 
Manufacturing Company appeals, assigning errors. 

Chas. E.  Green, G. F.  Washburn, and Watson, Hudgins, Watson & 
Fants for plaintiff. 

Francis J .  Heazel for defendand. 
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STACY, J. This is a civil action brought by the Bank of Spruce Pine 
to recover on two notes executed by the Elizabethton Flooring Com- 
pany (hereafter called the Flooring Company) to W. S. Whiting, duly 
endorsed by him and negotiated to the plaintiff for value and before 
maturity. I t  is alleged that, after the execution of the notes above set 
out, the Boone Fork Manufacturing Company (hereafter called the 
Manufacturing Company) took over all the assets of the Flooring 
Company, and agreed to assume its liabilities and to pay its debts, 
including the two notes held by plaintiff, and that, therefore, the Manu- 
facturing Company is indebted to the plaintiff in the amount of said 
notes. 

The defendant, Manufacturing Company, admitted in its answer 
that it had taken over the assets of the Flooring Company, alleging 
that it paid full value therefor, but denied that i t  had assumed or 
agreed to pay the indebtedness of the latter company or the notes held 
by the plaintiff, and further denied that it was indebted to the plain- 
tiff in any sum whatever. 

The agreement, setting out the terms and conditions under which 
the Manufacturing Company acquired the assets of the Flooring Com- 
pany, was wholly in writing arid the same was produced on the hear- 
ing, at the instance and notice of the plaintiff, and offered in evidence 
by the defendants. This contract does not show that the Manufac- 
turing Company assumed all the debts of the Flooring Company, nor 
that it agreed to pay the notes held by plaintiff. 

For  its right to recover against the Manufacturing Company, plain- 
tiff relies upon the following oral testimony of T. R. Byrd, J. M. 
Burleson and D. M. Green, all of which was admitted over objection 
of the appealing defendant : 

1. Byrd was permitted to testify that, on several occasions after the 
transfer of the property of the Flooring Company to the Manufac- 
turing Company, W. S. Whiting, president of both companies, told 
him the Manufacturing Company was assuming the debts of the Floor- 
ing Company. 

2. Burleson was permitted to testify that, some time after the trans- 
fer was made, W. S. Whiting told hirn the Manufacturing Company 
had assumed the obligations of the Flooring Company. 

3. Green was permitted to testify that W. S. Whiting told him the 
Manufacturing Company was taking over all the assets of the Floor- 
ing Company and assuming its liabilities. The record does not disclose 
at what time this statement was made. 

We think this evidence was incompetent as against the Manufac- 
turing Company, considering the manner and form in which i t  was 
offered, and that it was prejudicial. Bank v. IIES. CO., 159 N. C., 200. 
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Plaintiff failed t o  l a y  a n y  proper  basis f o r  i t s  admission. Rumbough 
v. Imp. Co., 112 N.  C., 751;  3 1  Cyc., 1644. " I t  i s  well. settled t h a t  t h e  
declarations of officers of a corporation are 'competent  only when made  
i n  l ine of declarant's official d u t y  a n d  while  discharging i t  i n  refer- 
ence t o  a t ransact ion f o r  t h e  company." Brown, J., in Pounce v. Lbr. 
Co., 155  N. C., 239. I t  nowhere appears  t h a t  these statements, a t t r ib-  
uted t o  W. S. Whit ing,  were made  b y  h i m  i n  t h e  l ine  of h i s  official 
d u t y  a s  president of t h e  Manufac tur ing  Company a n d  while  h e  was 
discharging such d u t y  i n  reference t o  a t ransact ion f o r  t h e  company. 

T h e  case seems t o  have  been t r ied upon t h e  assumption t h a t  t h e  
complaint  contained a n  allegation of f raud ,  but we do not find a n y  
allegation of th i s  kind.  

F o r  t h e  error, i n  t h e  admission of evidence a s  stated, there  must he 
a new tr ia l ,  a n d  i t  is  so ordered. 

N e w  tr ia l .  

A. E. MURPHY V. SUSCREST LUMBER COMPANY ET AT.. 

(Filed 20 December, 1923.) 

1. Employer and Employee--Master and Servant-Segligence-Inst~wc- 
tions-Appeal and Error--Harmless Error. 

I t  is not the imperative duty of an employer to furl is11 his eniployee 
a safe place to work and safe appliances with which to perform the 
services required of him in a hazardous employment so as  to make him, 
in effect, liable as  an insurer, for he is only required to do so in thtx 
exercise of ordinary care;  but an erroneous instruction in this respect 
will not constitute reversible error .when it is made to appear on appeal 
that the actionable negligence of the employer was not questioned on 
the trial, and no issue as  to contributory negligence was submitted to 
the jury. 

2. Employer and Employee-Inshuctions-dppal and Error-Objections 
and Exceptions-Requested Instructions. 

An exception to the charge, in an action to recover damages for n 
negligent permanent injury sustained by the plaintiff, will not be held 
for error on appeal upon the ground that the instruction too generally 
permitted a recovery for prospective damages without limitiug them to 
the present cash value, or that  he should have charged in a particular 
way, when he had so charged in general effect, in the abstmce of a refused 
requested instruction, correctly and more particularly stating the princi- 
ples applicable to the evidence. 

, ~ P P E A L  by  defeiidant, Suncrest  Lumber  Company, f rom Brysou ,  J., 
a t  J u l y  Term,  1923, of HAYWOOD. 
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Civil action to recover damages for an alleged negligent injury sus- 
tained by the plaintiff, an employee of the defendant, on 24 June, 1922, 
while working on an "edger" in the sawmill plant of the defendant 
company. 

From n verdict establishing liability, and judgment thereon, the 
defendant appeals, assigning errors. 

N o r g a n  & W a r d  for plaintiff. 
i l l l ey  & Alley for defendant. 

STACY, J. Defendant assigns as error the following excerpt from 
the charge: "Where the relationship of master and servant, employer 
and employee, is established, then the master or employer owes to the 
employee certain duties, to provide him with reasonably suitable tools 
and appliances with which to perform the work assigned, and likewise 
to provide him with a reasonably safe place in which to do the labor 
assigned." 

This instruction is in direct conflict with what was said in Owen v. 
Lbr. Co., 185 N .  C., 612; Gaither v. Clement, 183 N .  C., 455; T r i t t  v. 
Lbr. Co., 183 N. C., 830; S m i t h  v. R. R., 182 N. C., 296, and we would 
be disposed to hold it for rerersible error if it were not for the fact 
that, upon the instant record, the defendant's liability is not seriously 
controverted and the error is clearly harmless, or nonprejudicial. 2 
R. C. L., 230; W i l s o n  v. Lbr.  Co., ante, 56. L4 new trial will not be 
granted for error which is without prejudice. 

I t  is not the absolute duty of the master to provide for his servant 
a reasonably safe place to work and to furnish him reasonably safe 
appliances with which to execute the work assigned-such would prac- 
tically render the master an insurer in every hazardous employrnent- 
but it is his duty to do these things in the exercise of ordinary care. 
Ozivn v. Lbr. Co., Aupra. This limitation on the master's duty is not 
a mere play on words, nor a distinction without a difference, but it con- 
stitutes a substantial fact, or circumstance, affecting the rights of the 
parties. T r i t t  v. Lbr.  Co., supra. 

I n  the case at bar, the plaintiff's evidencethere  was none offered 
by the defendant-shows clear case of culpable negligence. I n  the 
opening part of the charge the court used the following language, to 
which there mas no objection or exception: "The defendants, through 
their counsel, concede in their argument that if the evidence be found 
to be true, that it discloses negligence upon t h e  part of the defendants." 
I t  was further conceded on the trial that no evidence had been elicited 
tending to show any contributory negligence on thc part of the plain- 
tiff, though this plea mas set up in the defendant's answer, and for this 
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reason no issue as to contributory negligence was submitted to the jury. 
This error in the charge was therefore har~nless and the exception must 
be overruled. 

The defendant also excepts and assigns as error the following instruc- 
tion on the issue of damages: " ~ h e r i  one is injured by the iegligent 
acts of another, actionable in their nature, then the :injured party is 
entitled to be awarded and to recover such an amount, as will reason- 
ably compensate him for loss sustained-past, present a:nd in the future, 
or prospective. Such losses may embrace actual expenses of medical 
care and attention, such as are expended for nurse7,s services; they 
likewise may include the diminution or impairing o.f the ability of 
the injured person to perform labor, either mental or physical; and 
likewise they may include such sufferings of mind and body as are 
incident to, flow from and are proximately and directly caused by the 
injuries sustained. Such are the elements of damage recognized by 
the law." 

The vice of this instruction, according t,o defendant's contention, is 
that it fails to limit plaintiff's recovery for future losses to a sum equal 
to their present cash value or present worth. Defendant's position in 
regard to limiting the damages, if any, which may accrue in the future 
to the present cash value or present worth of such damages is un- 
doubtedly the correct one, for if the jury assess any prospective dam- 
ages, the plaintiff is to be paid now, in advance, for future losses. The 
sum fixed-by the jury should be such as fairly compensates the plaintiff 
for injuries suffered in the past and those likely to occur in the future. 
The verdict should be rendered on the basis of a cash settlement of the 
plaintiff's injuries, past, present and prospective. Ledford v. Lbr. Co., 
183 N .  C., p. 617; Johnson v. R. R., 163 N. C., 431; Fry v. R. R., 159 
N. C., 362. 

But we do not think this rule or principle was altogether ignored in 
the charge, though it was not stated as fully as it might have been. 
Speaking to a similar question and to a similar instruction in Hill z'. 

R. R., 180 N. C., p. 493, Walker, J., said: 
"If the defendant desired it to be stated more fully, or in  any special 

way, he should himself have asked for an instruction sufficient to present 
his view, or so as to direct the attention and con~iderat~ion of the jury 
more pointedly to the rule of damages. 8irnmon.s v. Davenport, 140 
N. C., 407; Beck 1:. Tann,ing Co., 179 N.  C., 123, 127'. We have re- 
cently said upon this question, in  the case of Harris v. Turner, 179 
N.  C., 322, at  p. 325: 'The judge left the question of damages entirely 
to the jury, for he could not decide i t  as a matter of law. . . .When 
the judge left the amount paid by the defendants for the jury to find, 
defendants were silent, and therefore assented to this treatment of the 
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question. I f  the defendants desired a special instruction to guide the 
jury, they should have asked for it. Simmons v. Davenport, 140 N .  C., 
407. We there held that if a party desires fuller or more specific 
instructions than those given by the court in the general charge, he 
must ask for them, and not wait until the verdict has gone against him 
and then, for the first time, complain that an error was committed.' 
,4nd in Davis v. Keen, 142 N .  C., at  p. 502 : 'Any omission to state the 
evidence correctly or to charge in  any particular way should be called 
to the attention of the court before verdict, so that the judge may have 
opportunity to correct the oversight. A party cannot be silent under 
such circumstances, and, after availing himself of the chance to win 
a verdict, raise an objection afterwards. He  is too late. His silence 
will be adjudged a waiver of his right to object, where the instruction 
of the court is not itself erroneous. This has been approved in many 
cases, and very lately in several,' citing Baggett v. Lanier, 178 N. C., 
132; Futch v. R. R., ib., 282; Sears v. R. R., ib., 285; S.  v. Stancill, 
ib., 683. The instruction, as to damages, was somewhat general, but 
not inherently erroneous, and therefore the rule of practice, which we 
have just stated, should apply." 

Viewing the record in its entirety, we have discovered no sufficient 
reason for disturbing the result of the trial. The verdict and judgment 
will be upheld. 

No error. 

DOUGLAS STEVENS, ADMR., v. BLACKWOOD LUMBER COMPANY 
a m  CANEY FORK LOGGING RAILWAY COMPANY. 

(Filed 20 December, 1923.) 

Removal of Causes - Federal Courts - Jurisdiction - Misjoinder of 
Parties-Petition-Fraud. 

When the nonresident petitioner sufficiently sets forth facts in his peti- 
tion to remove a cause from the State to the Federal Court under the 
Federal statute, for diversity of citizenship, that a resident defendant 
was improperly joined to fraudulently defeat the jurisdiction of the latter 
court, the question of determining the right of the petitioner to remove is 
within the jurisdiction of the Federal Court, and the cause should be 
removed for that purpose. 

APPEAL by defendant, Blackwood Lumber Company, from Harding, 
J., at Fall  Term, 1922, of JACKSON. 

Motion for removal of this cause to the District Court of the United 
States for the Western District of North Carolina. Motion orerruled, 
and the Blackwood Lumber Company appeals. 
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W .  R. Sherri l l  and A. W .  Horn for  plaintiff .  
,411ey & A l l e y  f o r  defermhnt. 

STACY, J. Otto Stevens, a resident of Jackson County, North Caro- 
lina, died intestate on or about 19 August, 1931. The plaintiff duly 
qualified as administrator of the estate-of the deceased. instituted this 
action and filed his complaint in  the Superior Court of Jackson County, 
alleging liability for the wrongful death of his intestate by reason of 
the joint and concurrent negligence of the Blackwood Lumber Com- 
pany, a corporation, citizen and resident of the State of Virginia, doing 
business at  East La Porte, N. C., and the Caney Fork Logging Rail- 
way Company, a corporation, citizen and resident of East La Porte, 
Jackson County, N. C. 

The death of plaintiff's intestate, a child of tender years, was caused 
by the explosion of a dynamite cap alleged to have been negligently 
left on the right of way of a logging road operated jointly by the de- 
fendants. For his right to recover, plaintiff relies uIlon the doctriiie 
announced in Krachanake v. Nfg. Co., 175  N .  C., p. 441; B a r n e f t  c .  
C o f t o n  Mil ls ,  167 N .  C., 580, and other cases to like import. 

The Blackwood Lumber Company, in apt time, filed its duly verified 
petition, accompanied by proper bond, asking that the csuse be removed 
to the District Court of the United States for the Western District of 
North Carolina, at Asherille for trial, alleging: 

"That the defendant, Caney Fork Logging Railway Company, is not 
a necessary party or proper party to a final judgment in this cause, 
for that the said Caney Fork Logging Railway Company, at the time 
of the injury and death of the plaintiff's intestate, had no connectioii 
and had nothing whatever to do with the power alleged to have caused 
the injury and death of the plaintiff's intestate; that at the time alleged 
this petitioning defendant was and still is conducting z large lumber- 
ing operation in Jackson County, with its plant at East La Porte, in 
said county, and at the time aforesaid was and still is the owner of a 
large boundary of timber situate on Caney Fork and Moses creeks in 
said county above said plant. 

"That at  the time aforesaid this petitioning defendalit was engaged 
in the construction of a logging railroad on Moses Creek in said county, 
but your petitioner here respectfully showeth to the court that the 
powder which was taken from its premises by the plaintiff's intestate 
and which, it is alleged, caused his injury and death, was stored in 
said mill-house and was being used by this defendant, not for the con- 
struction of said logging railroad, but was being used by this defendant 
in the building and construction of a logging dirt road clr snaking road 
to be used in the snakii~g of logs on the ground out of the woods, and 
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the said snaking road was then being constructed by the use of said 
powder at  an entirely different place from where said logging railroad 
was being constructed. That said snaking roads were being constructed 
solely by this defendant, and its codefendant, as aforesaid, was not 
interested in and had absolutely no connection with the building and 
construction of said snaking roads. That the powder aforesaid was 
not owned by the Caney Fork Logging Railway Company; that said 
company had no interest in or control over the same, and the same had 
not been and was not being used by it for any purpose whatsoever, but 
to the contrary thereof, the same had been delivered to said mill-house 
by this petitioning defendant to be used exclusively in  the construction 
of said snaking dirt road, and had been used for no other purpose. 

"Wherefore, this petitioning defendant respectfully showeth to the 
court that the controversy herein is between citizens of different States, 
and that the defendant, Caney Fork Logging Railway Company, is not 
a necessary or a proper party to a final judgment herein. That every 
act of negligence alleged in the complaint is alleged against your peti- 
tioner, and all the relief prayed for in the complaint is sought against 
your petitioner, and the entire controversy presented in  said complaint 
may be prosecuted to final judgment and fully determined without the 
presence of the defendant, Caney Fork Logging Railway Company. 
That the plaintiff on the one side, and your petitioner on the o t h e ~  
side, are the only material, essential, necessary and proper parties to 
this action, and the cause can, in all respects, be fully and finally deter- 
mined without the presence of the other defendant named." 

And further: '(That while i t  is true that the defendant, Caney Fork 
Logging Railway Company, at the time of the alleged injury and death 
of plaintiff's intestate, was and still is a domestic corporation, your 
petitioner here respectfully showeth to the court that for the reasons 
hereinabove specifically enumerated the defendant, Caney Fork Logging 
Railway Company, was designedly and intentionally made a party 
defendant to this action with intent and purpose, fraudulently, wrong- 
fully and unlawfully to defeat the jurisdiction of the United States 
District Court for the Western District of North Carolina, and to 
defeat your petitioner's lawful right to have this cause removed to said 
court for trial at Asheville." 

Upon these, the facts chiefly pertinent to the question presented, 
which must be taken as true or as they appear upon the face of the 
record for present purposes, we think the defendant's motion for re- 
moval of the cause should have been allowed. See Cogdill v.  Clayton, 
170 N. C., 526, where the rules, deductible from the authorities, are 
stated by Allen, J., as controlling in such cases. 
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I f  the plaintiff desires to challenge the truth of the averments con- 
tained in the petition, he may do so on motion to remand or other pro- 
cedure in  the Federal Court. But that court, and not the State Court, 
being charged with the duty of exercising jurisdiction in such cases, 
must have the power to consider and determine the facts upon which 
the jurisdiction rests. Wilson v. Republic Iron CO., 257 U. S., 02; 
Burlington, etc. R y .  Co. v. Dunn, 122 U. S., 513; R e z  v. Mirror Co., 
158 N.  C., 24, and cases cited. 

The question presented has been so thoroughly discussed in these re- 
cent cases that we deem it unnecessary to do more than refer to them. 

Error. 

E. V. IRVIN v. W. L. JENKINS.  

(Filed 20 Decembd, 1923.) 

Sew Trials-Contracts-Equity-Recision-I~ues-Ver~1ict-Appeal and 
Error-Partial New Trials--Vendor and Purchaser--Corporations- 
Shares of Stock-Fkaud. 

The complaint alleged two causes of action to rescind a sale of certain 
shares of stock in a corporation, as induced by defendant's fraud, upon 
different grounds, and to recover the purchase price. The second one was 
answered in defendant's favor, and no error was committed on the trial; 
but there was error in the verdict upon the several issues as to the first 
cause of action material to the inquiry, and held, the judgment in de- 
fendant's favor on the second cause of action will be sustained on appeal, 
but a new trial alone is awarded for the error committed in relation to 
the flrst cause of action. 

APPEAL by plaintiff from Webb, J., at May Term, 1993, of MECKLEN- 
BURG. 

Civil action to rescind two contracts in regard to the purchase of 
certain cotton-mill stocks and to recover of the defendant the price paid 
therefor. 

Two causes of action are set out in the complaint : One in regard to 
the sale of 20 shares of stock in the Ronda Cotton llills, Inc., and the 
other in  regard to the sale of 18 shares of stock in the Grier Cotton 
Mills, Inc. 

Upon the issues joined on the first cause of action, the jury returned 
the following verdict : 

"1. Did the defendant, on or about 26 ;January, 19i30, for the pur- 
pose of inducing the plaintiff to purchase 20 shares of the capital stock 
of the Ronda Cotton Mills, represent to the plaintiff that the actual 
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a i d  final cost of the land, buildings, machinery and equipment, etc., 
constituting said manufacturing plant, had been ascertained to be $30 
per spindle ? Answer : 'Yes.' 

"2. I f  so, was said representation so made by the defendant to the 
plaintiff false to the knowledge of the defendant, as alleged in the 
complaint ? Answer : 'No.' 

"3. Did the defendant, on or about 26 January, 1920, for the pur- 
pose of inducing the plaintiff to purchase 20 shares of the capital stock 
of the Ronda Cotton Mills, represent to the plaintiff that he was a 
director in said company, as alleged in the complaint? Answer: 'Yes.' 

"4. I f  so, was said representation so made by the defendant to the 
plaintiff false to the knowledge of the defendant, as alleged in the com- 
plaint ? Answer : 'Yes.' 

"5 .  Did the defendant, or1 or about 26 January, 1920, for the pur- 
pose of inducing the plaintiff to purchase 20 shares of the capital stock 
of the Ronda Cotton Mills, represent to the plaintiff that the stock in 
said mills could only be purchased through the defendant, as alleged 
in the complaint? Answer: 'Yes.' 

"6. I f  so, was said representation so made by the defendant to the 
plaintiff false to the knowledge of the defendant, as alleged in the com- 
plaint ? Answer : 'Yes.' 

"7. I f  so, did the plaintiff rely upon said representations or any of 
them, and was he thereby induced to purchase from the defendant 20 
shares of the capital stock in said Ronda Cotton Mills at the price of 
$133 per share, as alleged in the complaint? Answer: 'Yes.' 

'(8. I f  so, did the plaintiff, within a reasonable time after the dis- 
covery by him of the falsity of said representations, elect to rescind 
said contract of sale, and before the institution of this action tender to 
the defendant the certificates for said stock, and demand a return by 
the defendant of the purchase price paid him by the defendant there- 
for, as alleged in the complaint? Answer: 'Yes.' " 

Issues of similar character were submitted on the second cause of 
action, all of which were answered by the jury in favor of the de- 
fendant. 

Upon the verdict as thus rendered i t  was adjudged: '(First, that the 
plaintiff take nothing under his first cause of action; second, that plain- 
tiff take nothing under his second cause of action, and that the defend- 
ant go without day and recorer his costs." Plaintiff appeals, assigning 
errors. 

Cansler & Cansler for plaintiff. 
Hamilton C. Jones and Pharr, Bell & Sparrow for defendant. 

48-186 
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STACY, J. Upon warmly contested issues of fact, the jury returned 
a verdict on the second cause of action in  favor of the defendant. A 
careful perusal of the record leaves us with the impression that  the 
case, as i t  relates to this cause of action, has  been tried substantially 
in accordance with the law bearing on the subject. Hence, the verdict 
and judgment in this respect will be upheld. 

W e  are  of opinion, however, that  a new tr ial  should be awarded on 
the first cause of action. At the  hearing, the contest waged almost 
entirely around the  first and second issues; but under the principle 
announced in  Pm'nting Co. v. XcAden, 131 N .  C., 178; Ins. Co. u. Box 
Co., 185 N. C., 543; Gilmer I $ .  Hanks, 84 N .  C., p. 320, and other cases 
to like import, i t  would seem that  the remaining i s s ~ e s  were material 
and sufficiently determinative. Ferehee v.  Gordon, 35 K. C., 350;  
Tarault v. Seip, 158 N .  C., 36:3, and cases there cited. Nevertheless 
as  these issues, on the trial, were regarded as only evidentiary to  the 
main question in dispute, and especially in  view of the wording of the 
seventh issue, we have concluded to award a new t r ia l  on the first cause 
of action rather than direct tha t  judgment be entered on this part  of 
the verdict for  the plaintiff. 

T h e  judgment for the defendant on the second cause of action will 
remain undisturbed, and the cause will be remanded for a new tr ial  
on the first cause of action. 

Par t ia l  new trial. 

JOSEPH H. B E A L  v. CAROLINA COAL COMPANY. 

(Filed 20 December, :1923.) 

1. Employer and Employe - Master and Servant - Segligence - Ex- 
plos ivesSafe  Place to Work. 

The empl'oyer is  held to the highest degree of care, in the care and 
custody of dangerous explosives, such as dynamite, in regard to the safety 
for those employees whose work exposes them to such menace. The 
employer cannot delegate to another the duty imposed upon him to pro- 
vide a reasonably safe place for employees to work in performing the 
duties of their employment, in release of his own liability, the degree of 
such care to be measured by the dangerous character of the article. The 
evidence in this case is sufficient for the determination of the jury of the 
defendant's actionable negligence. 

a. Instructions-Appeal and Error--Objections and Exceptions. 
An isolated paragraph of the charge of the court will not be held for 

reversible error, if considered with the pther portions of the charge, the 
jury must have understood the correct principles of law in relation to the 
evidence. 
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APPEAL by defendant from Daniels, J., at July  Term, 1923, of 
CHATHAM. 

This is an action for personal injury received while in the employ 
of the defendant through the explosion of dynamite caps. The defend- 
ant offered no ex '1 'd ence. 

On 25 April, 1923, while plaintiff was performing the duties assigned 
him by the defendant, an explosion occurred in defendant's mine which 
blew off the plaintiff's right arm and which he alleges burst both of 
his ear-drums and otherwise injured him in the face and body. The 
dynamite and caps, or exploders, which exploded were carried down 
into the mine by defendant's foreman. I t  was his custom to carry 
with him into the mine dynamite, caps, and batteries when each shift 
went on duty. The custom, manner, and method of defendant in 
handling these for a period of 22 or 23 months, as shown in the evi- 
dence, was to put them anywhere he saw fit, together in  boxes upon the 
ground, at different places in the mine. The mine had several sections 
or rooms. The evidence is that the defendant did not during the period 
above mentioned keep the dynamite, caps and batteries stored in any 
certain section of the mine, but placed them wherever i t  suited his 
convenience, regardless of possibility of explosion by coming into con- 
tact with the employees. 

On the day of the injury to plaintiff, the foreman got out of the 
car in which the plaintiff went down in the mine, carrying with him 
the dynamite and batteries, and placed them about 12 feet from the 
landing where he got out of the car. The plaintiff, while at  his post 
of duty, saw some batteries sliding off the shelving where he was, and 
put out his hand to keep them from falling two or three feet below, 
touching the box which contained the batteries, at  which time the dyna- 
mite exploded. He  had not been warned by any one of their presence 
or the danger attendant upon the duty to which he had been assigned. 
There was no light in  the mine except the small light on miner's cap. 
The exploders and wire attached to them are very small and not so 
easily seen as batteries and dynamite. The jury rendered a verdict in 
favor of the plaintiff, and defendant appealed. 

ITr. P. Bor ton  for plaint i f f .  
Siler & Barbee and B y n u m ,  Hobgood & Alderman for defendant. 

CLARK, C. J. The degree of care required of persons having the pos- 
session and control of dangerous explosives, such as dynamite, is ,of the 
highest kind, requiring constant caution in  their care and custody. The 
degree of care required must be measured by the dangerous character 
of the article. Brit t ingham v. Stadiem, 151 N. C., 302; Wood v. 
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~IIcCabe, ib., 458; McGhee v. R. R., 147 N. C., 142; Aaynes v. Gas Co., 
114 N.  C., 203; Horne v. Power Co.. 144 N .  C., 375; Witsell v. R .  R., 
120 N.  C., 557. 

I t  is true that dynamite if properly handled is harmless, but if there 
is negligence most serious results can happen. I t  was the duty of the 
plaintiff to use ordinary care to furnish a reasonably :safe place for the 
plaintiff to work. This duty cannot be delegated, e.nd if there is a 
breach of such duty which is the proximate cause of lnjury to the em- 
ployee, the master is liable. 9 n  examination of the charge shows that 
the court correctly instructed the jury as to these matters. 

The plaintiff insists, and we think correctly, that the court in its 
charge properly instructed the jury on these matters taking the whole 
charge as an entirety, and that an assignment of error. predicated upon 
an isolated paragraph cannot be sustained. Harric: v. Rarris ,  178 
N .  C., 7; Hubbard v. Goodwin, 175 N .  C., 174; Monk v. Goldstein, 172 
X. C., 516; Cockran v. Smi th ,  171 N .  C., 369. 

I t  was justly said in Taylor v. Tallassee Power Co., 174 N .  C., 583, 
that it is not permissible to select detached portions of the charge for 
an assignment of error unless it contains distinct and independent propo- 
sitions not explained or qualified in other parts of the charge. 

The manner and method of handling these explosives appears in  the 
evidence and was a matter for the consideration of the jury, and upon 
consideration of all the evidence and taking the charge as a whole, we 
cannot see that the defendant has been prejudiced. 

No error. 

BERNARD E L I A S  v. W. H. ARTHUR. 

(Filed 20 December, 1923.) 

Deeds and Conveyances-Descriptions-Mist~kas-Correction4ourt.s. 
The court will correct, as a matter of law, the call im a deed for land 

from so many degrees "east" to that many degrees "wes,t," when it clearly 
appears from the other calls therein that this was the unmistakable 
intent of the parties and the mistake is obvious. 

APPEAL by defendant from McElroy, J., at November Term, 1923, 
of BVNCOMBE. 

This was a controversy submitted without action. Judgment for 
plaintiff, and defendant appealed. 

Martin, Ro l l im  & Martin for plaintiff. 
D. M.  Hodges, Jr., for defendant. 
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CLARK, C. J. The sole question presented upon the facts agreed is 
whether or not the description in  the deed for the lot from R. 0. Pat- 
terson and wife to S. R. Chedester, set out in the record, is erroneous. 
The plaintiff contends that the third call mentioned in the deed should 
read "south 14 degrees east" instead of "south 14 degrees west," as writ- 
ten in the deed, and that th'e error is so patent that upon examination 
of this record it will be seen, as the judge below has held, that this was 
a patent error and should be corrected. 

I t  would seem, upon examination of the record and the contentions, 
that his Honor was correct in  so holding. I n  the first place, the de- 
scription calls for a lot on the north side of Patton Avenue, "being the 
west end of the lot on which the parties of the first part nov lire." 
I t  is clear from this that the west end of the property of grantors was 
intend~d to be conveyed, and not the northwest corner. I f  it should 
be construed as contended by the defendant, then the conveyance would 
corer only the northwest corner of the land of the grantors. 

I n  the second place, if the third call in  the deed, "south 14 degrees 
west 15 poles 9 links to a stake on the western edge of Patton Avenue," 
be stopped at the end of the distance called for, the line would be 48.4 
feet short of the distance necessary to carry the same to Patton hrenue. 
I n  the third place, the last call in the deed from Patterson and wife 
to Chedester is "thence south 70 degrees west along said (Patton) 
avenue 8 poles 12 links to the beginning." I f  the deed were construed 
as contended by the defendant, the last call in the description, instead 
of 8 poles and 12 links to the beginning as called for, the distance 
would be only 1.8 feet or 2.73 links. 

I f ,  therefore, the deed were construed according to defendant's con- 
tention there would be three errors in the deed at  least: First, it would 
not convey the west end of the lot of the grantors; second, the line 
from the northeast corner of the lot at "C" would not be long enough 
to reach Patton Avenue; third, the line from "F" to "A," instead of 
being 139.9 feet, would be only 1.8 feet. 

I t  is clear, therefore, that there is a clerical error in  the deed, and 
this should be corrected so that the description of the third call should 
read "south 1 4  degrees east" instead of "south 14 degrees west" as writ- 
ten. Huyden v. Hayden, 175 N .  C., 261, where the word "eastern" was 
changed to "western" in order to fit the description to the thing in- 
tended to be described. To the same purport are the following cases: 
Ipock v. Gaskins, 161 N.  C., 678; Brown v. Hyers, 150 N .  C., 443 ; 
Davidson v. Shuler, 119 N .  C., 582. 

I n  Wiseman v. Green, 127 N. C., 288, it is held: "Where i t  plainly 
appears from the deed itself that there is a mistake in the deacription 
as where the word 'east' is written 'west,' the Court will construe the 
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deed according to the intent." Again, in head-note 5, Mizell v. Sim- 
mom, 79 N. C., 190, it is  stated: "The Court will construe 'east' to  
mean 'west' i n  a call for  a line in  a grant  when the mistake is obvious 
and fully corrected by other calls and an  annexed plat." 

W e  think the judgment of his Honor should be 
Affirmed. 

STATE r .  CART T'AUGHAN. 

(Filed 20 December, 1923.) 

3Inrder-Evidence-Criminal Law-Appeal and Error. 
Upon the trial of a father for the murder of his son: Held ,  the adhis- 

sion of testimony of a witness in explanation of an impeaching question 
asked by the defendant, and the statements of the defendant that he 
would "whip that boy," notwithstanding his weakened condition, tending 
to show animus or ill feeling, was not erroneous under the circumstances 
of the case. 

APPEAL by defendant from Daniels, J., a t  April Term, 1923, of 
HERTFORD. 

Criminal action. The defendant mas convicted of murder in the 
second degree and he appealed. 

Attorney-General illanrring and dssistanf Attorney-General S a s h  for 
the State. 

,Vo counsel contra. 

,\DAMS, J. The  defendant was prosecuted for the murder of his son, 
who was about sixteen years of age. On behalf of the Sta te  there was 
evidence tending to  show the defendant's threat to "whip" and "fix" 
the deceased and his indifference as to consecluences-"I don't care how 
soon somebody kills him"; that  he  did inflict severe corporal punish- 
ment; that  on the last Sunday in  February a physician was called in 
from whom the defendant concealed the boy's real physical condition; 
and that  the death and burial occurred during the  latter part  of the  
week and the disinterment and autopsy on the following Sunday. The  
post-mortem examination showed that  the body was covered with 
wounds; the left a rm was dislocated a t  the  elbow and the right a rm 
at the shoulder joint; on the breast was a cut six or eight inches in 
length, and a t  the base of the brain a contused wound which caused 
the death. T h e  defendant offered evidence, and upon issue joined, the 
jury found him guilty of murder in the second degree. 
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There  are two exceptions t o  evidence, neither of which can be sus- 
tained. The  testimony of J o h n  Vaughan, to which objection was taken, 
was in explanation of a n  impeaching question propounded by the de- 
fendant, and the defendant's statement to Sanford Sutton that  he would 
('whip that  boy" notwithstanding his weakened condition, was com- 
petent as  tending to show animus or ill-feeling. 

The  substance of the  defendant's prayers was giver1 to the jury, and 
the instructions excepted to. a re  free from error. Hie Honor was care- 
ful  to safeguard the rights of the defendant throughout the trial. 
Indeed, a minute review of the  case would result only in the repetition 
of familiar principles i n  the law of homicide. T h e  admission of evi- 
tlence and the charge of the court a re  sustained by the following authori- 
ties: S. r .  V'hitfield, 92 X. C., 831; S. 21. Jones, 95 K. C., 588; S. v. 
Dickerson, 98 K. C., 708; S. v. Horn, 116 K. C., 1037; S. v. Wilcox, 
118 N. C., 1131; S. 2'. Thornton, 136 PI'. C., 610; 8. v. White, 138 
X. C., 70.5; S.  7'. Roberson, 150 N .  C., 537; S. v .  FOUZCT, 151 N. C., 
732; 8. c. Baldwin, 152 N. C., 822; S. 2.. Kin~aid ,  153 N. C., 709; S. 7.. 

Johnson, 184 K. C., 637. W e  find 
N o  error. 

CIIAItT,ES KINSIAND v. S. J. KINSLAND AND WIFE, SFXRIh KINSLASD. 

('iled 20 December, 1923.) 

Injunction-Grist Mills-Statutes-Dissolution of Te~nporary Restraining 
Order--Trial Hearing. 

Ordinarily, in cases relating to the establishment and maintenance of 
grist mills, the remedy given by statutes must be pursued nhen their gro- 
visions apply, but in the present case, it appearing that though the plain- 
tiff's land has been trespassed upon, the principal daniage complained of 
is caused by the erection and maintenance of a dam to operate a grist 
mill by defendant on his land, and tlie restraining order heretofore issued 
will be dissolved without prejudice to the relief tlen~nnded, should the 
demand be renewed upon the establishment of tlie facts in  plaintiff"^ 
favor ~t the final hearing, in view of the harm that Inas otherwise pres- 
ently come to the defendant nntl the community wlii91 the clefcridant's 
grist mill now serves. 

CIVIL ACTION heard on return to a preliminary restraining order by 
Lane, J. ,  at  ,%pi1 Term, 1923, of the  Superior Court of Macox. De- 
fendants having demurred to the  allegations of fact contained in plain- 
tiff's affidavits, there was judgment continuing the restraining order to 
the hearing, and defendants excepted and appealed. 

A. 11'. H o r n  and H. G. Robertson for  plaintif. 
G i l r n ~ r  A. Jones and T .  J .  Johnston for defendant. 
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HOKE, J. I n  sections 2555, 2556, 2557, and 2558, Consolidated Stat- 
utes, provision is made for obtaining relief where one conceives him- 
self damaged by the erection of a grist-mill or mill for other useful 
purpose, and ordinarily, in cases to which the statute applies, the 
remedy given must be pursued. The history of this legislation and 
the reason for it, together with an interpretation of its meaning and 
purpose, appears in Hester v. Broach, 84 S. C., 253, and other cases 
on the subject. 

While there are allegations in plaintiff's affidavit which tend to show 
wrongful trespasses committed on plaintiff's land lying on Watauga 
Creek in said county, just above that of defendant's, and which are 
of such a nature that they might well be made the subject of injunctive 
relief, it also appears that t h e r i n c i p a l  damage complained of is caused 
by the erection and maintenance of a dam 011 the land of defendant 
for the operation of the latter's mill, also situate thereon, and in view 
of the above legislation, and of the harm that may come to defendant 
and the community in the lawful effort to properly run his said mill, 
we consider it advisable and right that the restraining order be pres- 
ently dissolwd without prejudice to the rights of plaintiff to renew his 
application therefor when the pertinent facts appertaining to the ques- 
tion shall have been more definitely established at the final hearing. 
This will be certified that the restraining order be dissolved. 

Error. 

STATE v. HENRY HOOKER. 

(Filed 20 December, 1923.) 

1. Crimind Law-Husband and WifoAbandonn~entStatutes-Pleas- 
Abatement. 

Where the defendant has been convicted of abandoning his wife and 
child and failing to provide an adequate support for them under the 
provisions of C .  S., 4447; on appeal held, his plea in abatement comes 
too late after his plea of not guilty. 

2. S a m e p l a c e  of Abandonment-Indictment-Burden of Proof. 
The law presumes that  the offense of abandonment by the husband 

of his wife and child, C. S., 4447, took place as alleged in the indictment, 
and the burden is on the defendant to show otherwise. 

When the husband has agreed to a separation from his wife upon con- 
sideration of his remitting periodically a certain sum of money to a 
certain county in which she was to reside, and he fails of performance, 
the venue of an action under the provisions of C. S., 4447, is in that 
county. 
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4. Same-Limitation of Actions. 
Where the abandonment by the husband of the wife consisted in his 

failure to remit her a certain sum of money periodically to a certain 
county in which his conduct had forced her to reside, the failure to 
support occurred at the time he failed to perform his agreement, and 
the statute will begin to run from that date, and was not a bar under 
the facts of this case. 

APPEAL by defendant from Harding, J., at April Term, 1923, of 
RICHMOND. 

The defendant was convicted on a charge of abandoning his wife and 
child and failing to provide adequate support for them. C. S., 4447. 
He was found guilty and appealed. 

Attorney-General Manning and Assistant Attorney-General iVmh for 
the State. 

A. A. Tarlton and McLendon & Covington for defendant. 

PER CURIAM. The plea in abatement was too late after the plea of not 
guilty; S. v.  Oliver, ante, 329. The presumption of law is that the rio- 
lation of law is presumed to take place where the indictment alleges. 
I f  it took place elsewhere the burden is upon the defendant to show that 
i t  took place in another county. 8. 21. Oliv(?r, supra. 

The court overruled the plea as to venue upon the ground that it 
was too late after the plea of not guilty was entered, hut out of abun- 
dant caution submitted the following issue, "Did the alleged abandon- 
ment take place in Anson County?" to mhirh the jury responded "No." 
The evidence was that the wife and child were living in Richmond 
County when the defendant executed his undertaking to contribute to 
the support of his wife and child by sending $10 on the first of each 
and every month to her address at Rockingham in Ricthmond County, 
and venue in this indictment upon his failure to do so was properly 
laid therefore in Richmond. S. u.  Beam, 181 11'. C., 597. 

The evidence is that the defendant and the prosecutrix were married 
and lived in Anson, and the child was born of that marriage. She 
testified that thereafter he left her and failed to provide anything for 
her and the child to live on, and the people from whom they had bought 
their furniture took it away for the unpaid installmenis thereon; that 
being left entirely destitute by the defendant abandoning her in Wades- 
boro in 1919, she sought refuge with friends in the adjoining county of 
Richmond, and in December, 1920, a warrant was issued by a justice 
of the peace charging the defendant with abandonment. At the exami- 
nation before the justice of the peace an agreement was entered into 
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Fox v. INSURANCE CO. 

in writing, which was put in evidence, between Mrs. Hooker and her 
husband, the defendant, that  he  would pay her $10 per month on the 
first day  of each month for the support of herself and child. The  fol- 
lowing month, January,  1921, in the Superior Court, a consent order 
was entered to that  effect. The  defendant paid his wife $15 on the 
first day  of February and $10 on the first days respectively of March, 
April, May, a i d  June, 1921, but he failed to make any payment on 
the first day of July,  and since then has continuously refused to make 
any payment. 

The  payment of this money was a recognition of the marital obli- 
gation and a renewal of i t ;  S. v. Hannon, 168 N.  C., 215. The offense 
was really not complete until he  failed to support her, and the failure 
not to support not har ing  occurred until 1 July,  1921, the statute did 
not bar. S. v. Dacis, 79 N .  C., 603, and S. v. Beam, supra, are  directly 
in point, and the statute of limitations cannot apply as the present 
indictment was found in  April, 1923. 

The  question was also raised in this case a s  to whether the prose- 
cuting witness did not abandon the defendant or leave him in such 
way as to justify his failure to support her. This  contention was care- 
fully and fully submitted to the jury in  the charge, who found against 
the defendant. S. v. Bell, 184 N .  C., 701, where the whole subject is 
fully discussed. 

xo error. 

nTIL1,IAhf FOX, ADMINISTRATOR OF WILLIAM ADIE ENGLISH v. VOLUN- 
TEER STATE LIFE INSURANCE COhfPANP. 

(Filed 20 December, 1923.) 

1. Imurance-Life-Principal and AgentLocal  Agent-Negligence- 
PolidetiPremiums. 

Held ,  this case was tried in accordance with the decision in the former 
appeal on the question as to whether the negligence of the defendant's 
local agent was the cause of the first premium not being paid, it being 
the condition Upon ~ h i c h  the company's liability thereon was made to 
depend. 

2. Same--Evidence-Appeal and Error. 
In this case held, the evidence of statements made by the agent of the 

defendant life insurance company's local agent for the delivery of the 
policy as to his acts and conduct therein related to the question of his 
negligence a t  that time and was competent upon the trial. 

STACY, J., dissenting. 
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APPEAL by defendant from Bryson, J., at May Term, 1923, of 
MADISON. 

Mark W .  Brown for plaintiff. 
Martin, Rollins & Wright, and Pou, Bailey $ Pou for defendant. 

PER CURIAM. Civil action. The case was brought to this Court at a 
former term, on appeal from a judgment of nonsuit (185 N. C., 121), 
and a new trial was awarded the plaintif?. I t  was admitted that the 
application (parts 1 and 2) and the policy, when issuj.d, should consti- 
tute the entire contract between the parties, and that the policy should 
not take effect until it was issued and delivered and the premium paid; 
but the Court held that the jury should be allowed to pass upon the 
defendant's alleged negligent failure to deliver the policy in ,due time. 
The case was again taken up at  the May Term, 1923, and was tried in  
substantial accordance with the opinion of the Court. There was dis- 
agreement between the parties as to the meaning of the first issue, but 
the crucial question was whether the defendant negligently delayed the 
delivery of the policy after it went into the hands of the local agent 
when the plaintiff's intestate was in good health, and was ready, able, 
and willing to pay the premium, and the question, which practically 
included three issues, was answered by the jury in  favor of the plaintiff. 

The defendant's exceptions to evidence of statements made by its 
agent are untenable. The statements qualified or explained the conduct 
of the agent at a time when he was engaged in  doing the work and per- 
forming the duties required of him and were not a mere narration of 
what had previously occurred. Berry v. Cedar Works, 184 N.  C., 187; 
Hamrick v. Telegraph Co., 140 AT. C., 151; Darlington u. Telegraph Co., 
127 N.  C., 448; Branch v. R. R., 88 N. C., 573. Nor can we sustain the 
other exceptions to the admission of evidence. The m ~ t i o n  for nonsuit 
seems to have been based on the agreement that the policy should not 
take effect until i t  was delivered and the premium wtas paid, but this 
question was disposed of in the former appeal. We find 

No error. 

STACY, J., dissents. 
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CHARLIE BOOMER v. H. E. GRIFFIN AND THE HAVENS OIL COMPANY. 

(Filed 12 September, 1923.) 

APPEAL by defendant from Connor, J., at N a y  Term, 1923, of HYDE. 

Walter L. Spencer for plaintiff. 
Wiley C.  Rodman for the Havens Oil Company. 

PER CURIAM. We have examined the record carefully in this case, 
and find no sufficient reason to disturb the verdict and the judgment. 

No error. 

YIRGINIA-CARGTJINA CHEMICAL COMPANY V. W. C. ITEWBERN 

(Filed 12 September, 1923.) 

APPEAL by plaintiff from Connor, J., at April Term, 1923, of C ~ R -  

RITUCK. 

Thompson & Wilson and W .  A. Worth for plaintiff. 
Ehringhaus & Hall for defendant. 

PER CURIAM. We have examined the record carefully in this case, 
a d  find no sufficient reason to disturb the verdict and the judgment. 

No error. 

R. H. WHITFIELD v. NOAH COPPEDGE A S D  OTHERS. 

(Filed 12 September, 1923.) 

AFPEAL by plaintiff from Kerr, J., at April Term, 1923, of NASH. 

W .  N .  Person for plainfiff. 
E. B. Grantham and Finch & Vnz~ghan  for defrndants. 

PER CURIAM. We hare examined the record carefully in this case, 
and find no sufficient reason to disturb the verdict and the judgment. 

No error. 
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(Filed 19 September, 1923.) 

Mortgages--In junct ion-Foreclosure. 
Where, in a suit to restrain the foreclosur~ of a mortgage, it appears 

from the pleadings that there is a serious dispute between the parties 
as to the right of the mortgagee to proceed further and the amount due, 
the restraining order will be continued to the hearing. 

APPEAL from HARNETT, in  open court, by defendants, from H o ~ f o n ,  
J., on 15 February, 1923. 

Civil action. There v a s  judgment continuing the restraining ortlcr 
till the hearing, a i ~ d  defendants excepted and appealed. 

N a r s h a l l  T .  S p e a m  for plaintif fs.  
H o y l e  d H o y l e  for defendants .  

PER CURIAJI. The  action is instituted by plaintiffs, mortgagors, 
against defendants, holders and owners of said mortgage, to restrain 
a sale of the property under powers contained in  the instrument. I t  
appearing on careful consideration of the rerified pleldings and othel. 
affidavits that  there is serious dispute between the partics, both as to 
the right to proceed further ulidir the mortgage a n d  also as to the  
amount due on same, we are of opinion that the judgment of his Honor 
continuing the restraining order to the hearing should be affirmed. 
Sanders  v. I n s .  Co., 183 K. C., 66;  Proc tor  v. Fert i l i zer  W o r k s ,  183 
N .  C., 153; D u r h a m  2;. R, R., 104 N. C., 262. This  ruling to be with- 
out prejudice to the  right of the parties to  present and insist upon any 
and all material questions involred in  the controrersy and as set forth 
in  their pleadings. 

Affirmed. 

JIATILDA EVERETT v. W. M. BNEED ET AI.. 

(Filed 3 October, 1023.) 

New Trials--Supreme Coul+Motions-Presumptions. 
Upon motion in Supreme Court for new trial for newly discovered eri- 

dence the presumption is  the correctness of the verdicl;, which appellant 
must overcome, and show due diligence on his part. 

APPEAL by defendant from Allen, J., at  November Term, 1922, of 
WAYNE. 
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Civil action in ejectment and to recover rents. Defendants claimed 
title to the property and also set up claim for improvements or better- 
ments. 

From' a verdict and judgment in favor of plaintiff, the defendants 
appealed, assigning errors. 

Kenne fh  C .  Royal1 and E.  A. Humphrey  for plaintiff. 
Langston, Allen CG Taylor for defendants. 

PER CURIARI. This case, on the trial, narrowed itself principally to 
questions of fact, which the jury alone could determine. A careful ex- 
amination of the record leaves us with the impression that the cause 
has been tried,in substantial conformity to the law bearing on the sub- 
ject. The chief exceptions are those directed to the admission of evi- 
dence and to alleged errors in the charge. We have discovered no ruling 
or action on the part of the trial court which would entitle the defend- 
ants to another hearing or to a venire de novo. 

Defendants have also moved in  this Court for a new trial upon the 
ground of newly discovered evidence. The affidavits accompanying this 
motion have been scrutiilized and examined with care, but we are not 
prepared to say that they met the requirements or prerequisites an- 
riouriced in Johnson v. R. R., 163 N. C., 431. I n  this regard the burden 
is oil the applicant, or movant, to rebut the presumption that the verdict 
is correct and that there has been a lack of due diligence. 14 A. & E. 
Enc. P1. and Pr., 790. We are of opinion that the present motion must 
be overruled, and it is therefore disallowed. 

No error. 

TV. R. D O W D Y  ET AL V. W. H. JONES.  

(Filed 10 October, 1923.) 

APPEAL by defendant from Grady, J., at April Term, 1923, of 
PAMLICO. 

Civil action in ejectment and to recover rents. Defendant denied 
plaintiffs' title and set up claim to the land. Upon the issues thus 
joined, there was a verdict and judgment in favor of plaintiffs. De- 
fendant appealed, assigning errors. 

D. L. Ward  and B. C. Brinson for plaintiffs. 
Ward  & Ward for defendant. 
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PER CURIAM. The trial of this cause reduced itself to a controversy 
over issues of fact, which thc jury alone could determine. A careful 
perusal of the record convinces us that the case has been tried substan- 
tially in accordance with the law bearing on the subject, and we have 
discovered no ruling or action on the part of the trial court which 
would seem to require another hearing. The chief exceptions are those 
directed to alleged errors in the charge and to the court's refusal to 
grant the defendant's motion for judgment as in case of nonsuit. There 
is nothing on the record which entitles thrl defendant to a new trial or 
to a dismissal. 

No error. 

(Filed 10 October, 1923.) 

APPEAL by defendants from Grady, J., at May Term, 1923, of PITT. 
Civil action for specific performance to enforce contract to buy land. 

Defense interposed upon the ground that the title offered was defective. 
Judgment for plaintiff. Defendants appealed. 

L. W .  Gaylord for plaintiff. 
Skinn,er & Whedbee for defendants. 

PER CURIAM. Several serious exceptions are entered on the record, 
but a careful perusal of the whole case confirms us in  the belief that 
substantial justice has been done without violence to any legal principle. 
Therefore, the judgment as entered below will be affirmed. The case 
presents no new or novel point of law which would seem to warrant an 
extended discussion, or which we apprehend would be helpful or bene- 
ficial to the profession. Hence we shall not undertake to state the facts, 
which are not in dispute but somewhat co~nplicated, and make a rather 
long story. 

After a careful and painstaking examination of the whole record, we 
have discovered no reversible error on the part of the trial court. The 
judgment will be upheld. 

Affirmed. 
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EAST CAROLISA LUhIBER COhlPAKT v. HTDE COUKTT L h K D  
AND LUMBER COMPANY. 

(Filed 17 October, 1923.) 

APPEAL by defendant from Grady, J., at April Term, 1923, of 
CRAVEN. 

Civil action to recover damages for an alleged breach of contract, 
relating to the manufacture and sale of certain designated lumber. 

From a verdict and judgment in fayor of plaintiff, the defendant 
appealed, assigning errors. 

IT'. H .  Lee and Whitehurst B Baden  for plaintif. 
S .  S .  Nann and Ward & Ward for defendant. 

PER CURIAM. The controversy on trial narrowed itself principally 
to questions of fact, which the jury alone could determine. After a 
careful perusal of the record, we are satisfied that the case has been 
tried in substantial conformity to the law bearing on the subject, and 
no sufficient reason has been found by us for disturbing the verdict and 
judgment entered below. The chief exceptions are directed to alleged 
errors in the charge and to the court's refusal to grant the defendant's 
motion for judgment as in case of nonsuit. We have discovered nothing 
which would entitle the defendant to a new trial or to a dismissal. 

No error. 

R A T  cE H A R R I S  v. SEABOARD b I R  L I N E  RAILWAY COMPANY. 

(Filed 17 October, 1923.) 

APPEAL by defendant from Lyon, J., at March Term, 1923, of 
CHATHAM. 

Civil action to recover damages for an alleged breach of contract in 
connection with the sale of certain cross-ties. 

From a verdict and judgment in favor of plaintiffs, the defendant 
appealed. 

W .  P. Horton and Siler & Barber for plaintiffs. 
Long & Bell and lllurray Allen for clefmdant. 

PER CURIAAX. A careful examination of the present-record leaves us 
with the impression that no reversible error was committed on the trial 

49-186 
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of the cause. All the exceptions are directed to alleged errors in the  
charge, but we think the charge as given is in  substantial compliance 
with the law bearing on the subject. No prejudicial error has been 
made to appear. 

S o  error. 

T. L. FERRELL v. SOUTHERN RAILWAY ET AI.. 

(Filed 24 October, 1!)23.) 

-\ITEAL by plaintiff from C'ranmer ,  J., at Second March Term, 1923, 
of WAI~E.  

Civil action tried upon the following issues: 
"1. T a s  the plaintiff, T. L. Ferrell, injured by the negligence of the 

defendants, L-. S. Railroad .\dministration and James (2. Davis, Direc- 
tor General of Railroads, as alleged in the  complaint? Answer : 'So.' 

"2. Was the plaintiff, T. L. Ferrell, injured by the  negligence of the 
defendant D. W. Card, as alleged in  the complaint? Answer: (So.' 

"3. Did the plaintiff, T.  L. Ferrell, by his negligence, contribute to 
his own iiijurp ? h s w e r  : 'Yes.' 

"4. What damages, if any, is tlie plaintiff entitled to recover! 
Answer : 7 , 

Judgment on the verdict in favor of defrndants. Plaintiff appealed. 

Doug las s  LC. Doug las s  a n d  J .  R. W i l l i a m s  for  p l a i n t i f .  
W i l l i a w ~  B. S n o w  a n d  IT'.  H .  Rlzodes  for  de f endan t s .  

PER CCRIALI. The only exceptions presented on the record are those 
relating to the exclusion of evidence bearing upon the firat two issues. 
There is no exception directed to the third issue. il careful perusal of 
the record leayes us with the impression that  the case has been tried in 
substantial conformity to the law bearing on the subject, and we have 
discovered no material ruling or action on the part  of tlie trial court 
which we apprehend should be held for reversible error. 

No  error. 
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OTERLAND GARAGE v. J. P. HARDEE ET AL. 

(Filed 26 October, 1923.) 

APPE~I ,  by defeiidaiits from Caluert,  J . ,  at February Term, 1923, of 
LEXOIR. 

Civil action to recover balance due on the purchase price of an auto- 
mobile, plaintiff taking claim and delivery for the machine, etc. 

T'erdict and judgment for plaintiff. Defendants appealed. 

('ourper, TtThitaker & Al len  for p l a i n t i f .  
Rouse ct? Rouse and P. D. Croom for defendants.  

PER CIXIAM. The trial of this cause reduced itself to a controversy 
oxrr issues of fact, which the jury alone could determine. A careful 
perusal of the record convinces us that the case has been tricd substan- 
tially in accordance with the law bearing on the subject, and we have 
discovered no ruling or action on the part of the trial court d i c h  ~ o u l d  
seem to require another hearing. The chief exceptions are those directed 
to alleged errors in the charge and to the court's refusal to grant the 
defendants' motion for judgment as in case of nonsuit. There is noth- 
ing on the record which entitles the defendants to a new trial or to a 
dismissal. 

No error. 

(Filed 31 October, 1923.) 

APPEAL by defendant, J. P. Strickland, from Devin, J., at March 
Term, 1923, of CTTNBERLAND. 

Civil action tried upon the following issues: 
"1. Did the plaintiff enter into a contract with the defendant Strick- 

land to find a purchaser for the timberland, as alleged? Answer: 'Yes.' 
"2. I f  so, did the plaintiff find a purchaser for said timberlands who 

was able, ready and willing to purchase the same at the price and on the 
terms authorized by the said defendant? Answer: 'Yes.' 

"3. What amount, if anything, is the plaintiff entitled to  recover of 
the defendant Strickland for his services in said matter? Answer: 
$'3,405.' " 

Judgment on the verdict in favor of plaintiff. Defendant appeals, 
sssigning errors. 
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Simocks & Nimocks and W .  C. Downing for plaintiff. 
Bullard & Stringfield for defendant. 

PER CURIAM. Upon warmly contested issues of fact, the jury has 
accepted the plaintiff's version of the matters here in dispute, and we 
have discovered no valid reason for disturbing the reriult of the trial 
below. A careful examination of the record discloses no prejudicial or 
reversible error. The verdict and judgment will be upheld. 

No error. 

W, S. PEARCE v. DURHAM AND SOUTH CAROLINA RAILROAD CON- 
PANY AND NORFOLK SOUTHERN RAILROAD CCbMPANY. 

(Filed 31 October, 1923.) 

,IPPEAL by defendant, Durham and South Carolina Railroad Com- 
pany, from Cranmer, J., at March Term, 1923, of WA.IE. 

Civil action tried upon the following issues : 
"1. Was the plaintiff ixjured by the negligence of the Durham and 

South Carolina Railroad Company, as alleged in the complaint? 
Answer : 'Yes.' 

"2. What amount of damages, if any, is the plaintiff entitled to re- 
cover ? Answer : '$2,750.' " 

Judgment on the verdict in favor of plaintiff. Defendant appealed, 
assigning errors. 

Douglass & Douglass and Armistead Jones & Son foi* plaintif. 
Fuller & Puller for defendant. 

PER CURIAM. The trial of this cause reduced itself to a controversy 
orer issues of fact, which the jury alone could determine. A careful 
perusal of the record convinces us that the case has been tried sub- 
stantially in accordance with the law bearing on the subject, and we 
have discovered no ruling or action on the part of the trial court which 
would seem to require another hearing. The chief exceptions are those 
directed to alleged errors in the charge and to the court's refusal to 
grant the defendant's motion for judgment as in case of nonsuit. There 
is nothing on the record which entitles the defendant to a new trial or 
to a dismissal. 

S o  error. 
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BEKJAMIN LEONARD v. WILMINGTON, BRUNSWICK A N D  SOUTHERN 
RAILROAD COMPANY. 

(Filed 7 November, 1923.) 

APPEAL by defendant from Sinclair, J., at January Term, 1923, of 
BRTNSWICK. 

Civil action tried upon the following issues: 
"1. Was the plaintiff injured by the negligence of the defendant rail- 

road company, as alleged in tho complaint? Answer: 'Yes.' 
"2. Did the plaintiff, by his own negligence, contribute to his injury? 

Answer : 'No.' 
"3. What damage, if any, is plaintiff entitled to recover from the 

defendant railroad company? Answer : '$600.' " 
Judgment on the verdict for the plaintiff. Defendant appealed. 

C. Ed. Taylor for plaintiff. 
Robert W .  Davis for defendant. 

PER CURIAM. The case below resolved itself into controverted issues 
of fact, which the jury has settled by its rerdict. No new or novel ques- 
tion of law is presented by the appeal, and we have found no error on 
the record. The verdict and judgment will be upheld. 

I'ITO error. 

G. S. R A P  v. H I L L  VENEER COMPANY. 

(Filed 7 November, 1923.) 

APPEAL by plaintiff from Bond, ,T., at May-June Term, 1923, of 
ALAMAKCE. 

Civil action to recover damages for breach of contract alleged to hare 
been made in connection with the sale of certain walnut logs. There 
was a denial of the contract, and at  the close of plaintiff's evidence 
judgment of nonsuit was entered on motion of defendant. Plaintiff 
appealed. 

Thos. C. Carter for plaintiff. 
Parker & L o ~ g  and Dazrid H. Parsons for defendant. 

PER CURIAM. Without stating the facts, some of which are in dis- 
pute, we are convinced, from a careful perusal of the record, viewing 
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the evidence in its most favorable light for the plaintiff, the accepted 
position on a motion to nonsuit, that the case should have been sub- 
mitted to the jury. No benefit would be d e r i ~ e d  from detailing the 
evidence, some of which is denied by the defendant, as the only question 
before us is whether or not it is sufficient to carry the case to the jury, 
and we think it is. 

The judgment of nonsuit d l  be set aside and the case remanded for 
another trial. 

Reversed. 
- 

ISAAC SMITH r. LIGGETT & MYERS TOBACCO COMPANY ET AI.. 

(Fi led  i November, 1823.) 

-IFPEAL by plaintiff from B o n d ,  J., at April Term, 1923, of DURHAM. 
( ' i d  action to recover damages for an alleged negligent injury. 
The usual issues of negligence, contributory negligenze and damages 

were submitted to the jury, with the result that the first issue was 
answered in f a ~ ~ o r  of the defendants. Plaintiff appealed, assigning 
errors. 

B. C. Harm's for plaintiff. 
Fuller & Fuller for defendants .  

PER C ~ R I A M .  The evidence bearing upon the defenda.its' alleged neg- 
ligence was conflicting, but the jury has accepted the defladants' version 
of the matter and answered the issue against the plaintiff. We have 
found no substantial or prejudicial error in the trial;  hence the verdict 
and judgment as rendered will be upheld. 

Yo error. 

STATE v. WILLIAM W. GREEN. 

(Fi led  14 November, 1923.) 

APPEAL by defendant from Stack, J., at February Term, 1923, of 
DAVIDSON. 

Criminal prosecution tried upon an. indictment charging the defend- 
ant with rape. The defendant was convicted of an assrrult with intent 
to commit rape (C. S., 4205), and from the judgment pronounced 
thereon he appeals. 
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A t t o r n e y - G e n e r a l  J f a n i ~ i n g  a n d  d s s i s f a n f  A t t o r n e y - G e n e ~ a l  S a s h  for 
f l te  S t a t e .  

P h i l l i p s  d2 B o w e r  for d e f e n d a n t .  

PER CURIAM. A careful examination of the record leaves us with the 
impression tha t  the instant case has heen tried substantially ill accord- 
ance with the law bearing on the subject, and we have discovered no 
ruling or action on the part  of the tr ial  court which would seem to 
entitle the defelidarit to another hearing. 

There is 110 error of law appearing or1 the record. 
S o  error. 

FLORA POPE ET AT.. \-. AXDREW HUFFiMAN. 

(Filed 14  Korember, 1923.) 

_ ~ P P E A L  by defendant from S h a l r ,  J . ,  at  February Term, 1923, of 
FORSPTH. 

Civil action tried upon the f o l l o ~ i n g  issues : 
"1. Was the plaintiff, Flora Pope, iujured by the negligence of the 

defendant, as alleged in the complaint ? Answer : 'Yes.' 
"2. What anlount of damages, if any, is  the plaintiff, Flora Pope, 

entitled to  recol-er against the defendant? Answer : '$250.' " 
Judgmerit 011 the rerdict i n  favor of plaintiff. Defendant appealed. 

S o  c o u m e l  appear ing  f o r  p la in t i f f .  
W .  T .  W i l s o n  f o r  d e f e ~ d a n t .  

PER CURIAJI. The  tr ial  of this cause reduced itself to a controversy 
over issues of fact, which the jury alone could determine. A careful 
prrusal of the record convinces us that  the  case has been tried sub- 
stantially in accordance with the l a ~ v  bearing on the  subject, and we 
ha re  discovered no ruling or action on the  part  of the tr ial  court which 
would seem to require another hearing. The  verdict and judgment will 
be upheld. 

N o  error. 
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STATE v. JACK COE. 

(Filed 14 November, 1923.) 

APPEAL by defendant from Lyon, J., at April Special Term, 1923, of 
FORSYTH. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with larceny and robbery. 

From an adverse verdict and judgment pronounced thereon, the de- 
f endant appealed. 

Attorney-General Manning and Assistant Attorney-General ATash for 
the Sfate. 

E. G. Brown and B. C.  Brock for defendant. 

PER CCRIAM. A careful examination of the record lerzves us with the 
impression that the instant case has been tried substan1;ially in  accord- 
ance with the law bearing on the subject, and we have discovered no 
ruling or action on the part of the trial court which would seem to 
entitle the defendant to another hearing. 

There is no error of law appearing on the record. 
No error. 

M. A. TRIVETT ET AL. V. R. H. HARDIN ET. .\L. 

(Filed 21 November, 1923.) 

APPEAL by plaintiffs from Lane, J., at July Term, 1923, of ASHE. 
Civil action in ejectment. 
At the close of all the evidence, upon motion of defendants, judgment 

mas entered as in case of nonsuit. Plaintiffs appealed. 

C. 13. Spicer and Park d2 Johnston for plaintiffs. 
T .  C .  Bowie for defendants. 

PER CURIAM. The record discloses no reversible error. The judg- 
ment below will be upheld. 

Affirmed. 
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SURRATT BROTHERS v. C. H. KLUTTZ. 

(Filed 21 November, 1923.) 

APPEAL by defendant from Stack, J., at May Term, 1923, of 
DAVIDSOK. 

Ciril action tried upon the following issues: 
"I. Did the defendant contract to buy of the plaintiffs 150,000 feet 

of lumber at  $50 a thousand as alleged in the complaint? Answer: 
'Yes.' 

"2. I f  so, did the defendant breach the said contract, as alleged in the 
complaint ? Answer : 'Yes.' 

"3. What damage, if any, has the plaintiffs sustained by reason 
thereof ? Answer : '$2,825."' 

By consent of plaintiff, the amount of damages was reduced to $2,000 
and judgment entered therefor. Defendant appealed. 

Phillips & Bower for plaintiffs. 
Il'alser & 1Yalser and 2. I .  Walser for defendant. 

PER CTRIAM. The trial of this cause reduced itself to a controversy 
over issues of fact, which the jury alone could determine. A careful 
perusal of the record convinces us that the case has been tried sub- 
stantially in accordance with the law bearing on the subject, and we 
have discovered no ruling or action on the part of the trial court which 
would seem to require another hearing. The verdict and judgment will 
be upheld. 

No error. 

WEINSTEIN BROTHERS v. JOHN A. McGREGOR. 

(Filed 21 November, 1923.) 

APPEAL by plaintiff from Harding, J., at June Term, 1923, of 
SCOTLAND. 

Civil action tried upon the following issues: 
"1. I s  the defendant indebted to the plaintiff, and if so, in what 

amount ? A. 'Nothing.' 
"2. I s  the plaintiff indebted to the defendant, and if so, in what 

amount ? A. 'Nothing.' " 
Judgment on the verdict, taxing the plaintiff with costs, from which 

he appeals. 
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WALLACE 2). CONSTRUCTIOX Co. 

J .  E. C a r p e n t e r  for  p la in t i f f .  
W .  H .  W e a t h e r s p o o n  a n d  C o x  & D u n n  for de f endan t .  

PER CURIAM. The trial of this cause reduced itself lo  a controversy 
over issues of fact, which the jury alone cbould determine. A careful 
perusal of the record convinces us that the case has been tried sub- 
stantially in accordance with the law bearing on the subject, and we 
have discovered no ruling or action on the part of the t ~ i a l  court which 
would seem to require another hearing. The verdict and judgment will 
be upheld. 

No error. 

PAUL WALLACE v. THE \VEST CONSTRUCTION COMPANY. 

(Filed 28 November, 1923.) 

APPEAL by defendant from C a l v e d ,  J., at June Term, 1983, of 
LENOIR. 

Civil action tried upon the following issues: 
"1. Was the plaintiff i~ijured by the negligence of the defenda~it, as 

alleged in the complaint ? Answer : 'Yes.' 
"2. I f  so, did the plaintiff, by his own negligence, contribute to his 

injury, as alleged in the answer ? Answer : 'So.' 
"3. What damage, if any, is the plaintiff entitled to recorer of the 

defendant ? Answer : '$300.' " 
Judgment on the rerdict in favor of plaintiff. Defeilda~lt appealed. 

Shaw (e. J o n e s  foi- p la in t i f f .  
R o u s e  & R o u s e  for  de f endan t .  

PER CCRIAM. A careful examination of the record iu this caw clis- 
closes no reversible error. The verdict and judgnlent of the Superior 
Court will be upheld. 

S o  error. 

(Filed 2S R'ovember, 1!)23.) 

XFPEAI, by defendant from ( 'ulvwf, J., at June Term, 1923, of 
LEXOIR. 

Civil action tried upon the following issues: 
"1. Was the plaintiff injured by the negligence of th: defendant, as 

alleged in the complaint ? Answer : Yes.' 
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"2. I f  so, did the plaintiff, by his  own negligence, contribute to his 
injury, as alleged in  the answer? dnswer :  'Xo.' 

"3. What  damage, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : '$1,600.' " 

Judgment on the verdict in faror  of plaiiltiff. Defendant appealed, 
assigning errors. 

S h a w  & Jones  for p l a i n t i f .  
Rouse & Rouse for defendant .  

PER CCRIAXI. Upon controverted issues of fact the jury has deter- 
mined the case in  faror  of the plaintiff. A careful perusal of the record 
leaves us with the impression that  the case has been tried substantially 
in accordance with the law bearing on the subject, and we have dis- 
corered no ruling or action on the par t  of the tr ial  court which we 
apprehend should be held for reversible error. The rerdict and judg- 
ment will be upheld. 

S o  error. 

JOHN BLACKWELL v. PROXIJlITT MASUFACTURING COMPANY. 

(Filed 5 December. 1023.) 

, ~ P P E A L  by defeidant from Shazr, J. ,  at  Ilugust Term, 1923, of 
GUILFORD. 

Civil action tried upon the following issues: 
"1. Was the plaintiff injured by the negligerice of the defendant, as 

alleged in  the complaint ? Answer : 'Yes.' 
"2. Did the plaintiff, by his own negligence, contribute to his ow11 

injury, as alleged in the answer 2 Answer : 'KO.' 
"3. What damage, if any, i s  the plaintiff entitled to recorer of the 

defendant ? ,Inswer : '$148.' " 
Judgment on the rerdict in faror  of plaintiff. Defendant appealed. 

S.  B. ddarns ,  R. C'. S f r u d w i c k ,  and Geo. -1. I 'ounce for plaintif f .  
King, S a p p  d King for defendant .  

PER CURIAJI. Let the rerdict and judgment in this case be upheld, as 
the record presents no rerersible error. Cook I?. X f g .  Co., 182 N .  C. ,  
205. 

No error. 
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J.  F. FAULKNER v. C. C. CARPENTER. 

(Filed 5 December, 1923.) 

APPEAL by defendant from Lyon, J., at May Term, 1923, of MECR- 
LENBURO. 

Civil action tried upon the following issues: 
"1. Was the plaintiff's automobile injured by the negligence of the 

defendant, as alleged in the complaint? Answer: 'Yes.' 
''2. Was the plaintiff, or person driving his automobile, at  the time 

of the collision, guilty of negligence which caused or contributed to the 
injury to his car, as alleged in the answer? Answer: 'NO.) 

"3. What damages, if any, is the plaintiff entitled to recover? 
Answer : '$650.' " 

Judgment on the verdict in favor of the plaintiff. Defendant appeals, 
assigning errors. 

Frank H .  Kennedy for plaintiff 
J .  P. Flowers for defendant. 

PER CURIAM. We are constrained to believe and to conclude, from a 
careful perusal of the entire record, that this case has been tried sub- 
stantially in accordance with the law bearing on the subject. No ruling 
or action on the part of the trial court has been discovered by us which 
we apprehend should be held for reversible error. The verdict and 
judgment, therefore, will be upheld. 

No error. 

STATE v. CHARLES LOGAN. 

(Filed 5 December, 1923.) 

APPEAL by defendant from McElroy, J., at May 'Term, 1923, of 
RUTHERFORD. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with manufacturing spirituous liquors in violation of C. s., 4453. 

From an adverse verdict and judgment pronounced thereon, the de- 
fendant appealed. 

Attorney-General Manning and Assistant Attorney-General T u s h  for 
the State. 

Quinn., Hamrick & Harris for defendant. 
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PER CURIAM. Defendant relies entirely upon his demurrer to the evi- 
dence and motion for dismissal, or for judgment as of nonsuit under 
C. S., 4643. Viewing the evidence in the light most favorable to the 
State, the accepted position on a motion of this kind (S. v. Rountree, 
181 N.  C., 535), we think the trial court was justified in submitting 
the case to the jury, and that the verdict is fully supported by the evi- 
dence. 

No benefit would be derived from detailing the testimony of the 
several witnesses, as the only before us is whether it is suffi- 
cient to carry the case to the jury, and we think it is. 

No error. 

STATE: v. FRED BTERS. 

(Filed 12 December, 1923.) 

APPEAL by defendant from Ray, J., at September Term, 1923, of 
POLK. 

Criminal prosecution, tried upon an indictment charging defendant 
with manufacturing spirituous liquors in violation of C. S., 4453. 

From an adverse verdict, and judgment pronounced thereon, the 
defendant appealed. 

dtforney-General Xanning and Assistant Attorney-General Xash for 
the State. 

Quinn, Hamrick h Harris for defendant. 

PER CLTRIAM. Defendant relies chiefly upon his demurrer to the evi- 
dence and motion for dismissal, or for judgment as of nonsuit under 
C. S., 4643. Viewing the evidence in the light most farorable to the 
State, the accepted position on a motion of this kind (S. v. Hounfree, 
181 N. C., 535), we think the trial court was justified in submitting the 
case to the jury, and that the verdict is fully supported by the evidence. 

No benefit would be derived from detailing the testimony of the 
sereral witnesses, as the only question before us is whether it is snf- 
ficient to carry the case to the jury, and we think it is. 

No error. 
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J. A. NEWTON v. HENRIETTA MILLS 

(Filed 12 December, 1923.) 

APPEAL by defendant from Webb, J., at July  Term, 1923, of CLEVE- 
LAND. 

Civil action, tried upon the following issues: 
"1. Was the plaintiff injured by the negligence of i,he defendant, as 

alleged in the complaint ? Answer : 'Yes.' 
"2. Did the plaintiff, by his own negligence, contribute to his injury, 

as alleged in the answer ? Answer : 'No.' 
"3. What damage, if any, is the plaintiff entitled lo recover of the 

defendant ? Answer : '$2,500."' 
Judgment on the ~ e r d i c t  in favor of the plaintiff. Defendant ap- 

pealed. 

0. Alas Gardner  for plaintif f .  
R y b u r n  & H o e y  for de fendan t .  

PER CURIAM. Defendant relies entirely upon its rnotion for judg- 
ment as of nonsuit, made first at  the close of plaintifF's evidence, and 
renewed at the close of all the evidence. Viewing the evidence in the 
light most favorable to the plaintiff, the accepted position on a nlotion 
of this kind, we think the trial court was justified in submitting the 
case to the jury, and that the verdict is amply supported by the evidence. 

No benefit would be derived from detailing the testimony of the 
several witnesses, as the only question before us is whether it is suf- 
ficient to carry the case to the jury, and we think it is. 

No error. 

A. W. FLYNX, ADJIR., Y. CHADBOURN LUhlBER COMPAXT. 

(Filed 20 December, 1923.) 

APPEAL by defendant from D e v i n ,  J., at September Term, 1922, of 
PENDER. 

Civil action, tried upon the following issues: 
"1. I n  what amount, if any, is the Chadbourn Lumber Company 

indebted to the plaintiff? Answer : '$1,054.' 
"2. I n  what amount, if any, is the plaintiff administrator of the 

estate of F. P. Flynn indebted to the Chadbourn Luinber Company? 
Answer : 'Nothing.' " 

Judgment on the verdict in favor of plaintiff. Defendant appealed. 
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Bland & Bland  for plaintiff .  
W r i g h t  & Stevens for defendant.  

PER CURIAM. Upon warmly contested issues of fact, the jury re- 
turned a verdict in  favor of the plaintiff. We have found no sufficient 
reason for disturbing the result of the trial. Hence the verdict and 
judgment will be upheld. 

There was also a motion, filed by appellant in this Court, for a new 
trial on the ground of newly discovered evidence. Upon an examination 
of the affidavits, filed by both sides in regard to the present motion, we 
are of opinion that it must be overruled, and it is therefore disallowed. 

No error. 

HOBART ROGERS v. SUNCREST LUMBER COMPANY ET AL. 

(Filed 20 December, 1923.) 

, ~ P P E A L  by defendant from Bryson ,  J., at September Term, 1923, of 
HAY WOOD. 

Civil action, tried upon the following issues: 
"1. Was the plaintiff injured by the negligence of the defendants, as 

alleged in the complaint ? Bnswer : 'Yes.' 
"2. Did the plaintiff, by his own negligence, contribute to his injury, 

as alleged in the answer? Answer : 'No.' 
"3. What damages, if any, is the plaintiff entitled to recover? An- 

swer : '$5,000.' " 
From a judgment on the verdict'in favor of plaintiff, the defendant 

appealed. 

X o r g a n  & W a r d  for plaintiff .  
Alley & Alley for defendants.  

PER CURIAJI. The only material exception presented in this case is 
one directed to the court's charge on the measure of damages. The 
instruction here complained of is substantially the same instruction as 
that given on the issue of damages in M u r p h y  v. L u m b e r  Co., ant?, 746, 
just decided, and which was there the subject of exception. The present 
case is controlled by what was said in the M u r p h y  case. 

No error. 
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STATE v. BIOGERSTAFF; LYNN v. LUMBER Co. 

STATE v. SUMMEY BIGGERSTAFF. 

(Piled 20 December, 1923.) 

APPEAL by defendant from McElroy, J., at May Term, 1923, of 
RUTHERFORD. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant with transporting spirituous liquors and having the same in his pos- 
session for the purpose of sale, contrary to the statute in such cases 
made and provided, etc. 

From an adverse verdict, and judgment pronounced thereon, the de- 
fendant appealed. 

Attorney-General iManning and Assisfant Attorney-Cfeneral Nash for 
the State. 

Quinn, Hamrick & Harm's for defendant. 

PER CURIAM. Defendant relies entirely upon his demurrer to the 
evidence and motion for dismissal, or for judgment as of nonsuit under 
C. S., 4643. Viewing the evidence in the light most favorable to the 
State, the accepted position on a motion of this kind (8. v. Rountree, 
181 N.  C., 535), we 4hink the trial court was justified in  submitting the 
case to the jury, and that the verdict is fully supported by the evidence. 

No benefit would be derived from detailing the t2stimony of the 
several witnesses, as the only question before us is whether it is suf- 
ficient to carry the case to the jury, and we think it is. 

No error. 

W. P. TiYXN v. KITCHEN LUMBER COMPANY. 

(Filed 20 December, 1923.) 

APPEAL by defendant from Bryson, J., at June Terni, 1923, of GRA- 
HAM. 

Civil action, to recover damages for an alleged breach of contract 
relating to the cutting and hauling of certain cord-wood. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict : 

"1. Did the defendant enter into the contract with plaintiff, as alleged 
in the complaint ? Answer : 'Yes.' 

"2. Did the defendant breach its contract with the plaintiff? An- 
swer : 'Yes.' 
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"3. What damages, if any, is the plaintiff entitled to recover of the 
defendant by reason of said breach? Answer: '$024.50.' " 

Froin a judgment on the verdict in favor of plaintiff, the defendant 
appealed. 

T .  Jl. Jenkins and J .  S. Moody for plainfiff .  
R. L. P ld l ips  for defendant. 

PER CCRIAJI. ,1 careful perusal of the present record leaves us with 
the impression that the ease has been tried substantially in accordance 
with the lam bearing on the subject, ant1 that the validity of the trial 
should be sustained. All matters in dispute have been settled by the 
~erd ic t ,  and no action or ruling on the part of the trial court has been 
discovered by us which we apprehend should be held for reversible error. 

The verdict and judgment will be upheld. 
S o  error. 

J. E. GENTRY T. SUNCREST LUMBER COMPAKY ET Ax.. 

(Filed 20 December, 1923.) 

APPEAL by defendant from Bryson, J., at September Term, 1923, of 
HAYWOOD. 

Civil action, tried upon the following issues: 
"1. Was the plaintiff injured by the negligence of the defendants, as 

alleged in the complaint? Answer: 'Yes.' 
"2. Did the plaintiff, by his own negligence, contribute to his own 

injury, as alleged in the answer? Answer: 'NO.' 
"3. What damage, if any, is the plaintiff entitled to recover? d n -  

swer : '$7,500.' " 
From a judgment on the verdict in favor of plaintiff, the defendant 

appealed. 

Morgan & Ward for plaintiff. 
Alley & Alley for defendants. 

PER CURIAM. The only material exception presented in this case is 
one directed to the court's charge on the measure of damages. The 
instruction here complained of is substantially the same instruction as 
that given on the issue of damages in Murphy v. Lumber Co., ante, 746, 
just decided, and which was there the subject of exception. The present 
case is controlled by what wr  said in the Murphy case. 

No error. 
50-186 
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PRESENTATION OF THE PORTRAIT 

OF THE LATE 

WALTER A. M O N T G O M E R Y  
TO THE SUPREME COURT O F  

NORTH CAROLINA 

B Y  

HONORABLE T. T. HICKS 

OCTOBER 30TH. 1923 

Tlie Supreme Court being assembled, Mr. Hicks, on being recog- 
nized, addressed the Court as follows: 

X u y  l t  Please Your Honors: The wife and son and daughter of 
Honorable Walter A. Montgomery, late an Associate Justice of this 
('ourt, hare caused to be prepared a portrait of him, and have assigned 
to me the pleasant duty of presenting it to the Court. I now do so; 
and in connrction therewith, since he was blessed with long life and 
good days, I will, by your leave, speak briefly of him. 

But, before beginning this sketch, I will present another but poetic 
negatire that shovis some of his features, apparent to the eye of the 
obqerrant, as well as in this excellent likeness: 

"Thou shalt know him when he comes, 
Not by any din of drums. 
Sor the vantage of his airs; 
Neither by his crown, 
Nor his gown, 
Kor anything he wears." 

The chain of erents that produced the life and career of Walter 
.llcsander Montgomery has many links. The most remote link 1%-e 
hare been able to trace was severed from the chain on the night of 
Saint Bartholomew's Day, in the year one thousand six hundred and 
eightg-five, when, on account of the re~ocation of the Edict of Nantes, 
a huudred thousand Protestants mere slain in France and four hundred 
thousand more saved themselves by flight. One of the Montgomerys 
found refuge in Scotland, where, and in the North of Ireland, for a 
hundred years he and his descendants lived and intermarried. They 
101-ed not the Catholic Church, nor the Government of England. Their 
dislike of the former was because of its persecution of Huguenots, and 
of the latter because it oppressed the Irish and created by law artificial 
class distinctions. 

The founder of the family ih America, from which Judge Mont- 
gomery descended, arrived in New York from Ireland about the year 
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1795. There he practiced for several years the art of the silversmith. 
His health failing, he came, after five years, to Hertford County, North 
Carolina, from which he shortly removed to "the hill country" of 
Warren as it was then called. There he bought a farm, on which he 
lived to his death on July 6, 1849. His seventh child, Thomas Alex- 
ander Montgomery, born May 7, 1818, was the father of Judge Walter 
A. Montgomery, who was born i n  Warrenton, X. C., on February 17, 
1845. The mother of Judge Montgomery was the daughter of Robert 
T. Cheek who married in the ancient and honorable family of Alston, 
of Warren County. 

Of Judge Montgomery, he himself has said: "My lot mas destined 
to be that of those who get what they pay for :  that and nothing more. 
My experience in life has been that the natural has ever come to pass." 

The war of the Confederacy broke upon the nation when our subject 
was just sixteen years of age. His  father owned many slaves. H e  
supported the cause of Secession with all his heart and all his posses- 
sions. His  son said that the father regarded General Lee and Jefferson 
Davis as '(the greatest among men." The son early acquired the impres- 
sion that slavery was wrong, and declared that if any slaves ever came 
into his possession he would set them free; so that it was an often 
expressed wish of the slaves of the family that "Marse Walter may 
draw me." 

Yet the call to arms so appealed to the youth that at  once after war 
was declared he tendered himself for military duty, ~ l n d  was a bugler 
of the company until the military examination came bo be made. Dr. 
Charles O'Hagan, the examining physician, on account of his small 
size and delicate constitution, declared he had symptoms of consump- 
tion, and absolutely rejected him, and could not be prevailed upon by 
Col. Robert Ransom, the commanding officer, to change his mind. 
Within ten minutes young Walter had left the camp and was on his 
way to Warrenton. Within a week he had gone to Norfolk and sought 
and obtained permission to join the army there. 

Judge Montgomery referred to his temperament as "mercurial"; but 
it is to be noted that his continued purpose ran through those four 
terrible years; that in the certainty of the failure of the cause after 
Gettysburg, when at times myriads of soldiers were "absent without 
leave," Walter A. Montgomery laid down his arms at Appomattox. 
H e  knew of and saw the building of the Merrimac, rind shared fully 
all the hopes and expectations of the Southern people as to what it 
would do. H e  saw it steam down the river from Norfolk, and he wit- 
nessed from the shore the duel between it and the Monitor. He  helped 
to fight the battles of Fredericksburg, (?hancellorsville, Gettysburg, 
Brandy Station, the Wilderness, Spottsylvania Court House, Win- 
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chester (1864), Bell's Grove, Mine Run, Hatcher's Run, Fort Stead- 
nlan (Hare's Hill) ,  the last day's battle in the trenches at Petersburg, 
Sailor's Creek, and Appomattox. 

Though early marked for death, according to the opinion of the medi- 
cal officer at the beginning of the war, the physical training, the out- 
door air, the avoidance during the four years of the formative period 
of his life of excessive eating and drinking, and other forms of im- 
proper conduct, fitted him for a life of active labor. The scars of the 
~vounds he received at Chancellorsville arid Gettysburg were buried 
with his mortal remains in Oakwood Cemetery at Raleigh, x. C., in 
the sewnty-seventh year of his age. We seek to shun the Alpostle7s 
suggestion of "enduring hardness" as good soldiers; "but the instant 
case" prores its ~ i r t u e s  a i d  exhibits its rewards. Until he was large 
enough, and strong enough to carry the equipment of a soldier, lie 
carried and blew the bugle. The discipline to which he was subjected, 
his learning obedience to the laws of the camp and of war, by the 
things which he suffered, with the opportunities for the study of men, 
were together quite as valuable to him as would have beer1 the acquisi- 
tion of four years in college. 

The spirit and enthusiasm of the soldiers during the first year of 
the war mere fully shared by him and were most remarkable to him. 
They were anxious for the f ray;  they thought the war would last only 
a few months; they feared it would end before they would be engaged 
in a battle; they believed one Confederate could whip six "Yankees." 
The thought of having to go home without a wound was humiliating. 
But after the Conscript Act of April, 1862, went into effect, the hegira 
homeward of so many of "the better class," and so many bombproof 
positior~s were found by the aid of "the twenty-negro law," that much 
began to be thought and said about the war being a "rich man's mar 
and a poor man's fight." Many of the men carrying the gulls began 
to realize that their true interests were not involved in the success of 
the Confederacv. And it is indeed one of the wonders of the world 
that the fighting spirit, the courage, what has recently been called the 
morale of the soldiers, continued as long as it did. Robert Toombs and 
Bishop Polk declared that "the greatest incentive to loyalty to the 
Confederacy of the poor white men of the South was the fear that the 
success of the Union armies mould enforce the social and political 
equality of the iiegroes with the poor white people of the South. 

Judge Montgomery saw and endured much of the sufferings, prira- 
tions, hunger and hardships of the soldiers. His  conversation at times 
sparkled with witticisms and anecdotes of that time. Two d l  be here 
given: "General Gordon was with much energy trying to rally his 
broken ranks at the battle of Hatcher's Run in February, 1865, arid 
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being near a wounded man who was on his way to llic rear rried out 
to him, 'What is the matter with you, sir? '  The Irislimall rq~l ied,  
'Faith, and as for me, I have a hole in my stomach a j  big as your fist.' 
But moved by Gordon's stirring appeal, he stopper short illld, with 
his cap in his hand, turned on the enemy, shouting, 'Charge ' t w ,  boys, 
they have chase in their haversacks.' " 

The other story relates to the etiquette that preva.lrt1 in tlic niattcr 
of pillaging the dead. The first man who found a d2ntl soldirr, nllose 
equipment was worth having, was entitled to all lie liad, and no otlier 
soldier ~vould trespass upon his find. K O  matter how badly wounded 
or how near dead a Yankee was, he must never be touchcd su long as 
he breathed. 011 one occasion a finely accoutered 3'ankce TWS found 
by one of our men. His  belongings were a rich prize of war. The dis- 
coverer stood by, waiting anxiously the return of th?  soul to the God 
who gave it. On the instant he begun to divest the body of its goods, 
wheii the Yankee remarked, "Friend, can't you wait a few minutes 
longer?" The hungry soldier drew back in amazement, saying, "I beg 
your pardon; I 'm damned if I didn't think you mas dead." 

Judge Montgomery quoted General D. H. Hill  as saying, in ail ad- 
dress before the Southern Historical Soc'iety : "From first to last our 
army was the worst equipped, the worst fed, the worjt clothed aud the 
worst organized army in the world. That of our el emy was the best 
equipped, the best organized, the best cared for, and the most pampered 
army of the nineteenth century." 

Of the generals, Judge Montgomery said: "For General 'Jacksoil the 
soldiers had always cheers-in battle and in camp--and the highest 
admiration of his triumphs and leadership. They loved General Lee. 
They reverenced his character; they had unlimited confidence in his 
generalship and awe for his personal greatness. They never cheered 
him. The Southern armies for the last two years of the war lived, as 
it were, on the breath of this most remarkable person, both in qualities 
of the statesman and the soldier, developed or discovered by the war." 
H e  quoted General Lee as saying to General Wise: "The men of this 
war who will deserve most honor and gratitude are not the men of 
rauk but the men of the ranks.'' Another statement of General Lee 
to a foreign officer visiting his headquarters: "I am ashamed for you 
to see my poor, ragged men in camp or on parade, but I would be glad 
for all the world to see them on the field of battle." 

Soldier Montgomery saw, and heard the voices of, 13tonewall Jackson 
and Robert E .  Lee. H e  heard the address of General Lee to his soldiers 
at Appomattox. On that day he and others of Warren County lifted 
their eyes from the smoke and noise and sufferings of the camp and 
battle fields and turned their faces homeward. 



N. C.] FALL TERM, 1923. 791 

,I part of Sherman's Army, under General Howard, passed through, 
and for a while remained in, Warren. Judge Montgomery's account 
of their visit is that the soldiers mere under the very best discipline. 
There was not the least fear on the part of the people that they, or 
their homes or property, would be injured by the soldiers. Every pos- 
sible precaution mas taken by the officers and soldiers to protect the 
people against marauders and hangers-on. 

The slave population of Warren was more than twice that of the 
white, yet me are told that not half a dozen made unnatural exultation 
oTer their sudden enlancipation. They remained at  their homes, 
worked the crops that had been planted, and divided them generally, 
under the direction of their former owners. The relations between 
them and thrir late masters continued to be not only agreeable, but 
friendly. 

The only schooling in books young Montgomery bad was in the 
schools of Warrenton, until his sixteenth year. Then, for four full 
years, without vacation or holidays, he attended the College of War, 
which, better than Bologna or the Sorbonne, Oxford, Harvard, or 
Columbia, taught him the ways of men and the laws of life. H e  
arrired at home at the age of twenty, with his diploma written on his 
body, and photographed on every faculty of his mind. 

His father was ruined financially, and for his son there was no help 
except in his own right arm. For some time he and his companions 
cultivated a musical and theatrical life and gave entertainments, with 
some success at home and in sel-era1 of the towns of Eastern Carolina. 
I n  the late summer he concluded, as so many others have done, to 

,teach, and opened a school at  the home of a kinsman in the county, 
where he taught until Christmas. Then he returned to Warrenton, 
begun the study of the law, at the same time pursuing his studies in 
history and general literature. H e  had for his guide, philosopher and 
friend, Mr. William Eaton, Jr . ,  a learned lawyer, author of Eaton's 
Forms. After a year of study he carried a letter of high recommenda- 
tion from Mr. Eaton to the Supreme Court and received in January, 
1867, his county court license. That summer he attended the com- 
mencement at Chapel Hill, saw President Johnson made an honorary 
member of the literary society, and was himself, on motion, made an 
honorary member, and signed his name just under that of the presi- 
dent. Mr. Seward excused himself from accepting the honor because 
he had never been a member of a secret society, when Mr. Fab  Busbee, 
knowing, as ever, what to say, moved a suspension of the rules in the 
case of Secretary Seward, and he signed up just under the name of 
Walter A. Montgomery. 
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The soldier-lawyer was, on the day after taking the oaths of an 
attorney, promoted to the office of *4ttorney of the County Court of 
Warren. This office he held until the court was abolished in the year 
1868. During the year 1867, in  addition to being county attorney 
and law student, he edited for Mr. I. H. Bennett the Warrenton 
Courier. I n  January, 1868, he received his Superior Court license. 
During that year he edited a newspaper of his own, called The Living 
Present. Mr. Eaton took him to call on the Justices on the night after 
he received his Superior Court license. H e  related that ('Judge Pearson 
was plain and blunt, with small, brilliant, black chyes; that Judge 
Battle was gentle and timid and kindly; how suave and courteous was 
Judge Reade, and that all of them showed personal regard and marked 
courtesy for Mr. Eaton. Judge Reade on their departure took young 
Montgomery by the hand and expressed the wish that he might not 
oiily be a great lawyer, but a great man: 

"Not great like Cmar, stained with blood, 
But only great as you are good." 

That old lawyer, William Eaton, Jr . ,  held a high place in  the admira- 
tion of the young soldier-lawyer, as he did in the estimation of the 
State and the Supreme Court. H e  mas not only a great lawyer, but 
well versed in literature. H e  would often repeat, said Judge Mont- 
gomery, with a depth of feeling, and declare it to be the saddest com- 
mentary on life, those familiar lines of Shenstone: 

"Who'er hath traveled life's dull round, 
Where'er his stages may have been, 
Hath sighed to think he still hath found, 
His warmest welcome at an inn." 

I n  view of the difficulty of getting a room in an inn, without tele- 
graphing in advance, in these last days of the world, let us hope that 
Mr. Eaton's fame as a lawyer is not built on such an erroneous founda- 
tion as his alleged estimate of human and family and friendly and 
fraternal regard and affection. 

A glimpse at the life and manners of the people of Warren in the 
youth of Judge Montgomery will be of interest. The '(big business" 
of that time was slavery. The only other business was farming. Many 
of the farmers produced cotton and tobacco in large qumtities. Se~reral 
years ago, long since automobiles came, your speaker spent two after- 
noons looking for Jones's Springs and Shocco Springs and the grave 
of Annie Carter Lee, daughter of General Lee. She died at Jones's 
Springs, of typhoid fever, during the war. On the second trip, after 
much travel and inquiry, we found them. One old dilapidated house, 
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with no spring, was all that  was left of Jones's Springs. "Shocco," 
a few miles eastward, is an  orergrown bottom on a small creek. About 
130 yards from the path was a portion of a marble gum, from which 
water flowed. Kot a house. not a brick. not a rock was seen. The  
countrg, for  quite a distance around both spring sites, was occupied 
almost entirely by negroes. The  farms and roads were unimproved, 
a i ~ d  the roads were almost impassable. Thorns and briars and dilapi- 
dated houses mere in  evidence. Cedars and pines and vines had en- 
veloped the  Jones graveyard, where, after being piloted on foot half 
a mile from the m t h .  me found a beautiful monument, enclosed with 
:i strong iron fence. The  monument bears, i n  addition to name and 
(late';, this inscription, written or selected no doubt by the immortal 
T A W  : 

"Perfect and true are  all His ways, 
TVhom heaven adores and earth obeys." 

'Y11:tt old house and that  old '(Spring Gum," and the iron fence and 
mo~~unne i~ t  a d  the ground itself, and they only, are left of two of the 
most fadlionable and famous resorts North Carolina has produced. 

n ' h ( ~ t  Jnclge Xontgoinery mas a boy the rich and aristocratic of 
Sor t l l  Carolina and Virginia resorted thither. That  whole section 
u a i  liotrd for the social habits of its people. They kept open houses. 
T h ~ i r  tahl(,s groaned with luxuries. Their sideboards were well sup- 
plictl \tit11 branclics and whiskies and wines, strong and light, native 
ant1 foreipu. No note n a s  taken of time, and the impression prerailed 
that  liolie ought to he taken. When, soon after the war, a gentleman 
bouglit a London double-case gold watcli, using i t  met with the dis- 
ap1)ro~al  of his  r~eighhors and friends. Lord Macaulay said of the 
~ , t a t ewie i~  of the time of Lord Bacon and Cardinal Woolsey: ( 'It is 
ilrlpohiiblc to deny that they committed many acts that  would justly 
1)rille oil :I statesman of our time censures of the most serious kind." 
So 7 1 ~ '  of this time are aware of a sense of pained surprise that  gamh- 
lilig, 11oric-raci~ig and cod-fighting were the frequent diversions of 
tl~c. ~ I I ( ~ I I  of TTarren in "the days before the w a r "  

I t  1; :I wmarkable fact that  those sections in several of the easterli 
ca, i~~i~tic~i  tllnt col~taincd the largest slave populations are now the lrai t  
1 ) r r ) ~ p o u a n d  progressi~ e, thc ex-slaves and their descendants being 
\till th t rc  ill largc. nnnlhers, wide the fanlilies of their master? h a w  
rc~lrio~ccl or heconle extinct. Other sections where there were few slaves 
art1. ,111tl ha\  e been for years, f a r  more prosperous and progressive. 
TY<trrc.l~tol~, a small toun,  had great merchants in those old days. They 
c.:\rrictl large stocks of high-class mercl~andise to supply the demands 
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of the wealthy citizenship of the town and county, the patrons of those 
far-famed resorts and visitors to the community. 

Judge Montgomery thought and spoke kindly of the colored popu- 
lation. H e  had known many of them in his childhood and youth. H e  
drew character sketches of a number of the slaves, itnd of them and 
others after they had long been free. H e  spoke of the kindness with 
which they were treated by their masters, and of the mutual good will 
that existed after their emancipation, and of the high character and 
trustworthiness exhibited by many of them. He  had a conversation 
with one of the older men who many years after the lvar was boasting 
to the Judge of the fact that none of their family of negroes had ever 
been in the courthouse. On being reminded of the case that Csesar, 
one of them, had, the old man replied : "Oh ! that was 'bout 'er 'oman ! 
I 'm talking about stealing and burning and killing and such things." 

By the year 1873 conditions had greatly changed in Warren. Many 
of the heads of wealthy old families had died and their estates had 
been sold for debt or divided. Living and farming were conducted on 
a smaller scale. '(Black Friday" spread its darkness over TVarreii 
County as over Wall Street. Mr. and Mrs. Montgomery, seeing the 
situation as it was, and having some property interests and friends ill 
Memphis, removed to that city. There they formcd many lifelong 
attachments and friendships. But he did not press his claims for pro- 
fessional recognition upon the attention of the public. H e  appeared 
in a number of important cases while his brother looked after their 
valuable cotton farm near there. After three years in Memphis, they 
decided to return to Warren County where, and in t h ~  adjoining couil- 
ties, he was actively engaged in the practice of law nntil his removal 
to Raleigh in 1893. H e  was soon out of debt, and he and his family 
lived most comfortably. His home and grounds comprised fifteen acres 
which were cultivated successfully and produced, in great abundai~ce 
and variety, fruits, vegetables, grapes, and flowers. 

During this happy period of his life, our friend waz saddened by the 
sickness and death of his two brothers and of his son, Eppes Wilson. 
Eppes, who was an unusually intelligent child, gifted with many inter- 
esting phases of mind, was afflicted from his sixth year with a spii~al 
disease, the result of an accident, which ended his life in 1890, ill his 
fourteenth year. All the love and attention that were possible were 
larished upon him by his devoted parents, and he attracted the love 
and sympathy of many others. H e  was supported and enabled to  lire 
for sereral years by plaster casts, the use of which had been discovered 
shortly before by Dr. Hunter McGuire, of Richmond, and applied at  
proper intervals to the body of little Eppes by that eminent physicia~i 
and surgeon. 
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The pareuts of Judge Xoiitgomery were Episcopalians, devout people, 
and lorers of their church. So was and is  the Judge's wife. H e  was 
taught i n  its tenets by his parents and the minister, but concluded that  
he should join the Baptist Church, which he did about the time mlie~i 
he was twenty-one years of age. H i s  father was so hur t  a t  this act 
of his that  lie neler  afterward spoke to him on the subject. 

Oue Sunday a f t e r ~ ~ o o n  Eppes' mother had h im in  the darkelled par- 
lor wrestling with tlw catec-liisnl. They had been for some time on that  
part of i t  relatmg to "Thr desire" and "My duty to God and 1ny neigh- 
bor." I t  was a dificult subject to Eppes, who was further hiiidered 
and delayed hp the merry loices of the neighbors' children who had 
gathered on tlic l a v n  outqide. Finally his mother said:  "Eppes, you 
have just got to lean1 these lessons. I have been trying to teach them 
to you for weelis. You shall not join those children until you learn 
these lessons." J2ppes replied : ('Maniina, I can't understand 'the de- 
sire,' and it's 110 us(% to teach me 'my duty to God and my duty to my 
neighbor,' for I'm i ~ o t  going to join your church. I 'm g o i ~ ~ g  to join 
papa's church, ~ r h e r e  they don't have any 'desire' nor ally 'duty to my 
God or nly nciglibol*.' " 

The  tender attachment ant1 affection that  existed betweell these 
parents and this child, all the stronger because of the affliction which 
the little hoy suffered, drew forth long afterward, from the depth of 
his father's soul, thcse pathetic utterances: "I have newr  recovered that  
which I lost i n  his passing. My fa i th  in  beiiig reunited with him is 
~ ~ o t  so strong as to share n i t h  his mother her great and certain trust, 
but his life and lolig suffering, and his  untimely death, his devoted 
love for me and mine for hiin, his heroism and patience, a re  the strong- 
est influences and arguments that  could induce nle to beliere in per- 
sonal immortality; to feel that  God in his justice will not disappoint 
nie ill the  hope that  I may sometirne he with Eppes agaill. As did that 
other agonized father who threw himsclf upon the Illaster's loving 
kindness, 1 cry:  'Lord, I believe; help thou rnii~e unbelief.' " 

The  political career of Walter -1. Montgoinery is an  interesting 
study. H e  was for about twenty-five years chairnian of the cxccutivr 
committee and leader of his party in Karrcri  ('ounty. The  colored 
people outnumbered the vhites, more than two to one, and they were 
dirided politically in much the same proportion. H i s  party was so 
well organized tha t  at one time there were only three white nien in  
the county who roted the opposition ticket. These tliree were nlen of 
high character, who had been old-line Whigs in the days of that  party. 

I n  the year 1870, Judge Robert B. Gilliarn, Congressman-elect, died. 
Mr.  Montgomery aspired to succeed him. H i s  friends busied them- 
selves. H e  soon had the promise of the  votes of enough delegates to 
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nominate him. But the delegates from Nash who had expressed them- 
selves as being heartily in his favor, did not attend, and the nomina- 
tion went by a small majority to Hon. John Manning, of Chatham. 

I n  July, 1890, Mr. Montgomery's name was before the Judicial Con- 
vention at Weldon with those of Judge Peebles and Judge Bryan. The 
nomination was lost to him by a very small error in the addition of 
the votes on one ballot. Truly did the poet say: "So nigh is grandeur 
to our dust." 

I n  the year 1889 ('the crime of '73" became generally known. "Times 
were hard," and continued so to be until after the Spanish-American 
War. Corn went down to forty cents a bushel, meat to four cents a 
pound, and cotton to less than five cents. Just think : it required the 
price of 12% bushels of corn to pay a lawyer for writing a deed for land 
that was perhaps not then worth much, if any, more than the price of 
writing the deed. Mr. Weaver, speaking in  Denver in  1892, said: 
"What is a Populist? I t  wasn't necessary for me to (come all the way 
from California to Denver to tell you that. Pu t  your hand in your 
pocket. There is no money there." Public office became a thing greatly 
desired. Judge Montgomery related the events connected with the elec- 
tion of 1890 in Warren, and the indictments that grew out of them in 
the Federal Court at Raleigh, and his protest against the acts that 
caused the indictments, and his appearing, with other attorneys, for the 
defendants, and their acquittal. The Legislature in 1889 prescribed 
stricter rules for registration and voting. This act came up for con- 
struction in the spring of 1892 in the case of the State upon the rela- 
tion of Travis N. Harris v. George N. Scarborough of Montgomery 
County. Read in the light of all that has since occur:*ed in this State 
on the subject of the suffrage, that statute and that decision seem stale 
and dull; but they created an immense impression upon the minds of 
the people of that time. They changed the personnel !of four members 
of this Court, and were the bud and the blossom of which the elections 
of 1894 and the years following, and the constitutional amendment so 
called, attempting to regulate the elective franchise, were and are the 
fruit. The distressing condition of the people, owing to the scarcity 
of money, growing, as was then supposed by many, out of the demoneti- 
zation of silver in 1873, and the election law, were the principal mat- 
ters discussed in the campaigns of 1892 and 1894, 1896, and 1898. 

N r .  Montgomery suffered with the people and sympathized with 
them. Some gentlemen were tendered nominations for judicial posi- 
tions as "nonpartisans" by the two opposition parties, and declined to 
accept the same. Judge Montgomery was offered by them the nomi- 
nation for Associate Justice of the Supreme Court, and he accepted it 
and was elected. H e  declared long afterward that his political status 
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in the years following was fixed by the Democrats, though he never 
considered himself a Populist, and the Republicans never considered 
him a Republican; but that he voted for Bryan every time he was a 
candidate, and was in sympathy with his policies. 

Judge Montgomery saw that questions arise in  courts involving office- 
holding, the revenue, the policies of parties as written in the statute 
law. H e  saw that the natures and habits of thought of men are not 
changed entirely by their translation from private life to the judicial 
bench, and that they would naturally be influenced to some extent by 
habits and views they had indulged and entertained for a lifetime. 
His experiences as a Judge confirmed his convictions of the propriety 
and usefulness and benefit of the nonpartisan system in the election of 
judges. Yet he paid his colleagues the high tribute that iri conference 
those of different political sentiments were led to consider all sides of 
the case from judicial and not from partisan points of view. 

H e  was redected in November, 1896, for a full term, and served the 
State ten years, from January, 1895, to January, 1905. 

Those years, and several years that preceded them, were lean years 
in the life of the State. Any little old office from road supervisor or 
county commissioner or shell-fish commissioner to those of judge, solici- 
tor. railroad commissioner or a receiver of a defunct cor~oration or 
superintendent of a prison, was considered worth a fight involving the 
most strenuous efforts of learned lawyers, and taxing the skill and 
patience of the courts. 

Sbout that time your speaker was talking with a citizen of Pennsyl- 
vania, who had some real "sure enough" property in this State. H e  
said the greatest need of his State at  that time was a law compelling 
a person elected to an office to serve, especially if elected to the Legis- 
lature. 

I n  those days Hoke v. Henderson was quoted more than the law of 
the Twelve Tables or Magna Carta or the Bill of Rights. I n  1895 
the Fusionists were by it barred from various offices they sought to go 
up and possess, for an office was "property," and the officer had a rested 
right in  it and obtained his bread from its income. I n  1899 and 1900 
the same doctrine was successfully invoked to keep the Fusionists in 
office. Then this Verdun of the office-holders yielded, and it was dis- 
covered that an office is not "property." Indeed there were a few dur- 
ing those days, and since, who knew that an office never was property 
in the sense of being an asset. I t  couldn't be bought. I t  couldn't be 
sold. I t  couldn't be transferred. I t  couldn't be taxed. I t  was indeed 
a liabilitv to him who held it. Yet, what dweller in our Jerusalem 
"has not known the things that came to pass in those days?" Who 
does not recall Carr v. Coke, Caldwell v. Wilson, Wood u. Bellarny, 
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Ewart v. Jones, Cook v. Mears, McCall v. Gudger, Green v. Owen, 
Wood v. Elizabeth City, Abbott v. Beddingfield, McCall v. Webb, 
Cherry v. Burns, Cunningham v. Spruill, White v. Hill, Day's case, 
Wilson v. Jordan, Railroad v. Dortch, Bryan v. Patrick, White v. 
Ayer & Worth, Mia1 v. Ellington, and the Impeachment of the Judges! 
And who that recalls those times and those cases does not pity their 
littleness, their insignificance, and regret them and what was said and 
done about them, and the effect they produced upon the character of 
the State? 

Judge Montgomery wrote many of those decisions. H e  saw and 
heard the rancor and passion of the parties and their. supporters. Of 
the final overthrow of Hoke v. Henderson he said-134 N. C., 173: "I 
am content, as indeed I must be, to abide the judgment of the profes- 
sion, with the hope and i n  the belief that the judgment of the future 
and of calmer times, if an adverse one, may be exprmsed more chari- 
tably than was that of the opponents of the decisions at the time they 
were made." 

Was it "the hard times" or the love of office that impelled the people 
to strive as they did in the days of "Fusion," and to arrange matters 
as they did and as they are?  

The moralist and the ethnologist see deeper into the problem. They 
say the struggle had its origin in the Slave Ship; that the curtain was 
lowered on one act of the drama at Appomattox; that the chains forged 
for the minds of the mariner and warrior were our war amendments; 
that the days of Fusion witnessed another struggle to be free from 
them; and they hope that the words '(Third and fourth generation," 
written by Moses on the table of stone, will not be construed to mean 
fifth or sixth or seventh at the council table of the :Eternal. 

Judge Montgomery came to speak of the period to which reference 
has been made, near the close of his life, and he declared that he found 
himself bound as strictly by the obligations of truth and moderation 
of statement as he ever did in any matter; and he said that with the 
final passing of the great majority of those men who played leading 
parts in the heated drama of that time, the irritations and bitterness 
of those days had fallen out of his own mind. H e  discussed the events 
referred to with the calmness and the perspective of the historian and 
the philosopher. R e  said he felt the silence of his friends in those 
days a thousand times more keenly than he did the attacks of the in- 
sidious or splenetic politician. 

But, notwithstanding the temporary coldness of some of his friends 
and the bitter political animosities of the time, "One continued purpose 
ran" through all his acts-official as well as private. He had not "the 
love of power or of popularity which very easily deludes a Judge into 
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the conviction that he is acting merely with a view to the public good." 
And no one could or can be found who could truthfully say that in his 
service to the State and its people Judge Montgomery failed in any 
case to do what was "fit for a Judge to do." 

H e  was an Associate Justice of the Supreme Court from his fiftieth 
to his sixtieth year. His  work, opinions, are contained in  the twenty- 
two volumes, beginning with Volume 116. His  style is smooth, easy- 
flowing, temperate, clear, and never unduly extended. The most ele- 
gant reprehension of a litigant to be found in his opinions is at  the 
end of the case of Beurden v. Ful lum,  129 N.  C., 479, where he said: 

"We cannot let this case pass off without an unqualified expression 
of our disapproval of the conduct of those who have caused this litiga- 
tion by their refusal to turn over these fines to the proper fund. We 
are met with an open defiance of two most solemn decisions of this 
Court on the matter which is the subject of this litigation. I n  the case 
of the Board of Education v. H e d e r s o n ,  126 N. C., 689, we decided that 
all fines for the violation of the criminal laws of the State were appro- 
priated by the Constitution for establishing and maintaining the free 
public schools. That case was reviewed and approved in School Dircc- 
tors v. Asheville, 128 N. C., 249; and yet, in the face of these two de- 
cisions, it is sought to raise this question again. We are surprised at  
the continual violation of the law and the persistent refusal of the 
authorities of the city of Asheville to conform their actions to the de- 
cisions of the Court in the matter before us; and me would be untrue 
to ourselves if we did not express in unmistakable terms our disappro- 
bation of their conduct. Their course is a dangerous example and an 
incentive to others to defy the rulings of the Supreme Court of the 
State." And yet the case was carried to the Supreme Court the third 
time, after Judge Montgomery's retirement, and again decided in the 
same way. See 137 N. C., 503. 

Judge Montgomery's first published opinion, Latham v. ~ i l i s ,  116 
K. C., 30, involved the right of a father of good character to the custody 
of his minor child. I t  has been quoted and approved by this Court 
eleven times. Another of his early opinions, Carter v. Lumber Com- 
pany, has been quoted and approved nine times since. hTichols v. 
Gladden, 117 N.  C., 497, in which he wrote the opinion, involved Lord 
Coke's famous "Rule in Shelley's case," of which Lord Campbell says 
in his "Lives of the Chief Justices," that "It is the most celebrated 
case that has ever occurred concerning the law of real property in 
England-a case now read with far  more interest by true conveyancers, 
not only than Macbeth or Comus, but than 'the judgment on ship- 
money' or 'the trial of the Seven Bishops.' " To the opinion of Judge 
Montgomery in Nichols v. Gladden, defining this famous rule, Mr. 
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Samuel F. Mordecai, who needs no praise from me, refers his law 
students in Volume I at page 649 of his lectures, as "One of the clearest 
expositions of the rule to be found anywhere." H e  quotes a page of 
the opinion in  his book. The opinion of Judge Montgomery in that 
case has been cited by this Court seventeen times since. And he a poor 
boy who spent his four college years out of doors on the battle fields 
of Virginia, and was without tuition in belles Eettres or the humanities. 

The great case of Gattis v. Kilgo, Duke et al. for seven long years kept 
our legal, political, and religious worlds in arms. 11; was four times 
in the Supreme Court-three of them during the incumbency of Judge 
Montgomery-once on a point of practice and twice on the law of libel. 
He  wrote the two opinions in the case involving the law of libel. The 
fourth appeal, occurring after his retirement, was decided in harmony 
with the opinions he had written, and which have been quoted and 
approved often by the Court since. 

On his retirement from the Supreme Court, Honorable James C. 
McRae, well known in the legal life of the State, retired from the Court 
by the elevation of Judge Montgomery to that high honor, who in his 
later career of professor of law at the University of North Carolina 
observed the conduct and opinions of Judge Montgomery, expressed of 
him in the North Carolina Law Journal what was, we believe, the 
general opinion of the legal profession and of the people of the State:  
"For Judge Montgomery we have none but the kindest words. H e  has 
left his impress upon the legal literature of his gereration in more 
than a score of volumes of the Reports, by which he may be well con- 
tented to be judged. R e  carries back to private lif. that which he 
brought upon the Bench-an unsullied reputation as a lawyer and a 
gentleman." 

I n  January, 1905, Judge Montgomery resumed the practice of the 
law at Raleigh and in the courts of Warren, where he had employment 
in the important cases. H e  was also standing master in  chancery in 
the United States courts for several years, and as euch heard some 
important cases. H e  was much interested in the case of Rodwell v. 
Rowland, involving the right to office of the Clerk of the Superior 
Court of Warren between two men of the same poli.;ical party. H e  
felt a natural gratification in the fact that in the argument of the case 
before the Supreme Court, having submitted his mental faculties at 
his advanced age to a supreme test, he found them unimpaired. Judge 
Walker did him the honor to say to him that his argument was the 
best he had heard on a constitutional question during his term of office. 

Up to this time, though he had been all his life full of its interests 
and activities, and considered nothing human as foreign to him, he 
said he had never taken a soft drink, seen a game of baseball, attended 
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a motion picture show or ridden in ail automobile. Whether he later 
yielded to the fascinations of these worldly temptations this deponent 
saith not. 

I n  his relatioils with his fellows, Judge Montgomery formed many 
and strong attachmeiits. H e  loved to speak of his friends and of their 
endearing qualities. His  dearest friends in the legal profession during 
his long life here were William Eaton, Jr., William H. Day, Spier 
Whitaker, J. B. Batchelor, R. H. Battle, Fabius H. Busbee, and Judge 
James E. Shepherd. 

There was a strong tie that bound him to many of the clergy with 
whom 11e dwelt : Dr. J. M. Atkinsoil, of the Presbyterian Church; 
Rev. T. J. Taylor, for about 40 years, and still, pastor of the Warrenton 
Baptist Churcli; Rev. T. 13. Kingsbury, Rev. J. D. Hufhani and, per- 
haps dearest of all, Rev. William Sinclair Pettigrew-, brother of General 
Pettigrew. 

Judge Montgomery was fond of relating an incident that occurred 
one niglit when this saintly mail, a rniiiister of Mrs. Nontgomery's 
c~orrinlunion, vas  visiting in their home. The conversation turned upon 
the proposition tlleii iilucli discussd by Bishop Lyrnaii, that the Episco- 
pal Cliurch should direct its missionary efforts to the negro race, which 
cl~urcli he contended nas  the religious home of the iiegro. Mr. Petti- 
grew was much opposcd to the idea and stood and argued strenuously 
against it, to nl1ich the Nontgomerys readily agreed. H e  closed his 
argument with the stateiiient, accompanied with a sweeping gesture: 
('Why, madam, ewry one of them (meaning the iiegroes) are natural- 
born Baptists." Theii, realizing that he had said soniething that might 
not be pleasing to X r .  Nontgornery, he turned to him and said: "Bless 
my soul, Mr. Xontgomery, I beg your pardon; my zeal may have led 
me to say something offens~ve to you, and I would not do that for the 
aorld." To this X r .  hiontgomery replied, in all good humor, "Why, 
X r .  Pettigrew, you have stated the exact truth; and I, like most all the 
negroes, have 110 better sense than to believe just what the Bible says." 
Then X r .  Pettigrew looked perplexed, and then the humor of it all 
d a ~ v n ~ d  upon them all, and the delightful social intercourse was not 
interrupted. 

The friendship arid esteem of marly noble wonien were cherished, 
and especially of 'Mrs. Pendleton, Mrs. Mary Cooke Green, and Mrs. 
Ellen Mordecai. He declared without hesitation that the very greatest 
blessing that ever came to him was in the person of his dear wife, Lizzie 
Holman Wilson. They lived together in mutual confidence through 
many checkered scenes from their marriage September 27, 1871, until 
his death. Near the last he declared "she has been my guide and my 
stay. She never disappoints me. My fondest, my happiest, thought 

51-186 
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is that when the light of day is passing from my eyes forever I shall 
still see her pointing the way upward to a country where our union 
shall be complete and unending." 

Very near the last he said: "I do not like old age. I shy at the old 
man's weeping eye, his tremulous voice, his faraway look, his motion- 
less form when he sits, his drooping figure as he leans upon his staff. 
When I see him, as I sometimes do, as represented by the old Con- 
federate soldier, in  places of public resort, seated with his comrades 
on a bench, silent and expressionless, seemingly realizing that he has 
ceased a quest upon which he had staked his all, although I love his 
spirit and recall Gettysburg and Shiloh, I hasten with bated breath 
and a steadier gait." 

We have thus viewed this good and useful man a:; he appeared in 
his youth, in his young manhood, in his profession, in his family, and 
in his relations to the State and society. And now we see him, freed 
from the ambitions and cares and strife of the world, still with smil- 
ing face and joyous heart, though meditative, awaiting with profound 
interest and expectation what lay beyond "the gateway we call death." 
The day of his departure was the 26th of November, 1921. 

A long time ago a Inan whose "native hue of resolution 
WRS sicklied o'er with the gale cast of thought," 

who brooded over life, death, and immortality, said to me: "If you are 
allowed to live on, you will at once be set to work on a job of a million 
years to get a new trial for some Paris, son of Priam, or Judas Iscariot 
or Benedict Arnold." And in his weariness he expresiied the wish that 
he might rest for myriads of ages under the willows. 

Walter Montgomery searched contemporary life, history, philosophy, 
law, literature-real and imaginative-and religion for the best that 
has been revealed to man. Through a long life here he reveled in 
'(thinking God's thoughts after Him." I t  is both reasonable and 
natural and pleasing to believe that these efforts, thi!3 enthusiasm for 
the good for which men strive, must have commended his spirit on dis- 
carding this "~esture  of decay" to its great Creator for other delightful 
work in the accomplishment of His  great designs. 
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ACCEPTANCE BY CHIEF JUSTICE WALTER CLARK 

Sharply different views of government were made manifest in the 
Convention which formed our Constitution at Philadel~hia.  On the 
subject, which became a sectional issue, the difference grew more vital 
and far-reaching as time passed, increasing in bitterness and antagonism 
until it overshadowed all others and resulted in the great struggle of 
1861-65. 

The marks left by that struggle were deep and lasted for many years. 
As one evidence of it, during twenty-five of the years after the war 
was over, up to 1900, every executive of this State had served in the 
Confederate Army, and so had both Senators and thirteen members of 
this Court. 

*4mong the latter, the youngest but one who ascended this Bench, 
was Walter A. Montgomery. He made a splendid record as a soldier, 
and after the war did his full duty as a citizen and achieved high 
reputation as a lawyer. 

For ten years he sat on this Bench, showing learning and displaying 
a conscientious fidelity to his duty, and winning the esteem of his com- 
panions and the confidence of the public. His  service here began in 
January, 1895, and lasted to the close of 1904. That is, for the full 
period of ten years, and his opinions will be found in 21 volumes of 
this Court, beginning with the 116th and including the 136th North 
Carolina Reports. 

These opinions will be a lasting monument to his ability and industry 
and to the great service he rendered the State and the profession, of 
which he was a distinguished ornament. H e  could have said of them, 
in the words of the Latin poet, "Exegi Afonumentum Aere Perennius." 
" I  have built a monument more lasting than bronze, which neither time 
nor fire nor rust shall destroy, and which will last through the years 
that are to come." 

Those who knew him best, especially those who sat with him here, 
will have a lasting recollection of his industry, of his ability, and of 
his consideration for all, especially for those who had the honor to see 
service with him here. 

The Marshal will hang his portrait in its appropriate place on the 
walls of this chamber. 
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ABANDONMENT. See Divorce, 1 ; Criminal Law, 18, 19. 

ABATEMENT. See Trespass, 4 ;  Courts, 3 ;  Criminal Law, 18. 

ABDUCTION. See Husband and Wife, 3. 
1. Abduction-Elopemefit-Evidence-Husband and Wife.-On a criminal 

trial for abducting and eloping with a married woman, i t  is compe- 
tent for her husband to testify a s  to the chastity of his wife up to 
the time the defendant had invaded his home. S. u. O'Higgins, 175 
N. C., 709. S. v. Hopper, 405. 

2. Same-Influence.-Upon the question of the influence of the defendant 
over the wife of another with whom he is being tried for abducting 
and eloping, it  is competent to show the strength of the influence he 
had acquired, and the admission of testimony that the defendant 
had deserted his wife and dependent children, and also that she had 
used her own money for expenses, is not subject to just esceptioii. 
Zbid. 

3. -4 bduction - Elopement - ZTusband and Wife - Innocence-Chastitu- 
Evidence-Statutes.-The fact that  the wife had voluntarily left her 
husband falls within the definition of the statute, C. S., see. 4225, 
when this results from the unlawful scheming of the man to achieve 
that end. Zbid. 

ABSENTEE VOTERS. See Taxation, 6. 

ACCEPTANCE. See Carriers, 9 ; Evidence, 11. 

ACCESS. See Municipal Corporations, 6 

ACCESSORY. See Murder, 1, 5. 

ACCOUNTS. See Courts, 1. 

ACI<NOWLEDGMENTS. See Clerks of Court, 5. 

ACREAGE. See Deeds and Conveyances, 1. 

ACTIONS. See Carriers, 7, 14 ; Clerks of Court, 2 ; Taxation, 1 ; Di\orce, 3 ; 
Trespass, 1 ;  Bastardy, 1 ;  Appeal and Error, 13, 16;  Contracts. 13, 17;  
Intoxicating Liquors, 2 ;  Municipal Corl~orations, 8 ;  Negligence. 7. 

1. Actions-Misjoinder-Parties-Causes of Action.-An action brought 
by the payee ?f a negotiable note, and the endorser, against the 
maker, who has defaulted in payment, alleging ownership of the note 
sued on, is not a misjoinder of causes of action or parties, but a 
single cause of action by both plaintiffs against the defendant, and a 
demurrer on that ground is bad. Brock v. Brock, 54. 

2. Actions - Mortgages - Trusts - Parties-Sales-Surplus-Judgmet~t 
Creditors-Statutes-Appeal and Error.-A trustee having a surplus 
in his hands after the sale of land under a conreyance to secure 
money loaned thereunder, who is affected with notice by docketing of 
judgments against the trustor, or the one who otherwise is entitled 
to receive it, under the provisions of C. S., sec. 614, may not pay the 
same to the trustor without incurring liability; and in an action 
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ACTIONS-Contir~ued. 
brought for that  purpose the jud-gnent creditors a re  necessary parties, 
and a final judgment therein entered without them is reversible 
error. Bawett v. Barnes, 154. 

3. Actions-Defenses-Evidence-Issues-ilppeal and Error-New Trials. 
In  an action by the trustee in  bankruptcy to recover the value of a n  
automobile alleged to have been taken by the defendant bankrupt, in 
fraud of the provisions of the Bankrupt Act, the defendant pleaded 
and offered evidence to show that,  holding a registered purchase- 
money mortgage, it  had, preceding a period of six months before 
petition filed, settled all matters between the bankrupt and itself by 
taking over the machine: Held, error for the trial judge, to the de- 
fendant's prejudice, to make his liability depend upon a single issue 
determinative only a s  to the question of whether the settlement had 
been made as  alleged by the defendant, relieving the plaintiff of the 
burden of proof on the issue, and depriving defendant of the defense 
under the duly registered purchase-money mortgage Cullom v. Bank, 
345. 

4. Actions-Defenses-Unincovporated Socxieties-Process-Principal and 
Agent -Slander-Corporations-Statutes-Pleadings-Demz~vrer.-An 
unincorporated association or society has no legal entity a t  common 
law, and there is none conferred by statute, for liability for libel 
of an alleged agent, and when it  appears that  the summons in the 
action had only been served on one as  agent for such society, the 
court will dismiss the action when the complaint itself shows want 
of jurisdiction, ex mero motu. R'or can a written demurrer to this 
want of jurisdiction confer i t  on the courts: Held further, the service 
would not have been sufficient upon a corporation under the facts of 
this case. C. S., sec. 483 (1) ; Tucker v. Eatough, 505. 

5. Same-Class Representation.-Our statute permitting the joinder of 
parties and recognizing representation by common interests, C. S., 
sec. 457, cannot have application to an attemptell suit against a n  
unincorporated society, when no individual has been made a party 
defendant, or appears to defend the action in behalf of himself or 
other member of the society. Ibid. 

6. Actions-Carriers-Principal and Agent--Joint Agcncies-Negligence. 
Where railroads are  operated by the employees of both, an action 
against them both will lie for damages resulting from the negligence 
of the employers. rSigmon v. R. R., 520. 

ACTS. See Deeds and Conveyances, 6 ;  Wills, 11 ;  Taxation, 9. 

ADMISSIOXS. See Pleadings, 13. 

AFFIDAVIT. See Appeal and Error, 29; Evidence, 49. 

AFTER-ACQUIRED PROPERTY. See Mortgages, 8. 

AGENCY. See Government, 1; Highways, 1; Principal arid Agent. 

AGREED CASE. See Railroads, 8. 

AGREEMENT. See Commerce, 1 ;  Bastardy, 2. 

AIDERS AND ABETTORS. See Criminal Law, 14. 
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ATJMONY. See Divorce, 1, 4 ;  Husband and Wife, 2 .  

ALLOWANCE. See Courts, 5. 

AL!FERATIONS. See Wills, 18. 

AMBIGUITIES. See Insurance, 6 ,  7 ;  Contracts, 9. 

AMENDMENTS. See Pleadings, 6, 14:  Attachment ; Appeal and 1:rror. 21 

ANSWER. See Parties, 1 ; Pleadings. 

AXTE LITEM RIOTARI. See Evidence, 17, 48. 

APPEAL. See Boundaries. 1 ; Clerks of Court, 1 ; Supreuie Courts, 2 ; Wills, 
3 ;  Bastardy, 2 ; Appeal and Error. 

APPEAL AND ERROR. See Carriers. 2, 11; Evidence, 8, 14, 2 l ,  22, 26, 40, 
42, 47 ; Habeas Corpus, 4, 6 ; Intoxicating Liquor, 1 ; Mortgages, 1, 10 ; 
Negliqence, 2  ; Tendor and Purchaser, 3 ; Venue, 2 ; Terdict, 2 : Actions, 
2 ,  3 ;  Contracts, 4. 11. 1 9 ;  Instructions, 3, 4, G, b. !); New Trials, 1, 2 ;  
Collstitutional Law, 3, 16, 2 6 ;  Bills and Notes, 5, 7 ;  Divorce, 1 ;  Parties, 
2 ; Criminal Law, 11, 13 ; Corporations, 12 ; ICmployer and Employee, 
1, 2 ;  Experts, 1 ;  Insurance, 10;  Judgments, 2 ;  Murder, 6 ;  Railroads, 
8 ;  Schools, 2 ;  Slander, 1 ; Taxation, 9. 

1. Appeal and EI~-or-Fzitdings-ha be^^^ Corpus.-The Supreme Court, on 
appeal, is bound by the findings of fact by the Superior Court judge 
in habeas corpus proceedings, if supported by any comyetent evi- 
dence.-Clegg c. Clegg, 28. 

2. Appeal and Error  - Courts - J~~?'ixdictiot~-Habens Corpue-Supi'eme 
Cozlrt-Superscdeas.-U11on appeal to the Supreme Court from an 
order of the judge of the Superior Court in habeav corpus proceed- 
ings between husband and wife for the custody of the minor children 
of the marriage upon petition of the wife, living by mutual consent 
separated from her husband, without divorce, it  is within the power 
of the Supreme Court, upon notification to the adverse party to 
appear before one of the Justices, and after a regular hearing, for 
the Justice to allow a supersedeas bond in a fixed amount to stay the 
judgment of the lower court pending appeal, and by consent to  set 
the hearing after the call of a certain district in the Supreme Court 
in term. Ibid. 

3. Appeal and Ewor-Instructio~~s-Contetations-Objectos and Excep- 
tions.-Exception to the statement of the contentions of the parties 
by the trial judge in his charge to the jury must be aptly taken 
before verdict. 

4. Appeal and Error-Instructions-Objections awd Exceptions-lndefi- 
niteness.-Exceptions to the charge of the court will not be con- 
sidered on appeal when they are too general and indefinite. Hale 
v. Rocky Mount MiZls, 49. 

3. Appeal and Error-Harmless Eiror-New Trials.-For a new trial to 
be granted on appeal, i t  must not only appear that  error has been 
committed on the trial in the Superior Court, but that  i t  was mate- 
rial and prejudicial, amounting to a denial of some substantial right 
of the appellant. Wilson u. Lzrmber Co., 56. 
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Same-Negligence-Employcr and Employee-Master and Servant- 

Gafe Appliances.-The plaintiff, while engaged in the course of his 
employment of the defendant lumber company, fell to his injury 
from a tree he had been climbing under the instruction of the defend- 
ant's foreman and superintendent, while putting up, taking down, 
etc., skidder lines, or overhead cables, used in connecting with skid- 
ding logs out of the woods, and alleged negligence of the defendant 
in failing to provide him with a proper small wire cable, an end of 
which was permanently fastened into a ring on hjs belt, the other, 
passing around the tree, run through a ring on the opposite side of 
the belt and twisted around and fastened, so a s  to hold the plaintiff 
in the tree while engaged a t  his work: Held, testimony of nonexperts 
that  the wire cable furnished was unsuitable and improper for the 
work was erroneously admitted, but constituted harmless error, there 
being no serious contest as  to defendant's liability on all the evi- 
dence. Ibid. 

Appeal and Error--Judgment Against One Party Not .4ppealed From.- 
Where there is a judgment against two defendants, from only one of 
which a n  appeal to the Supreme Court has been taken, the Court 
mill not consider the other one. CarstatpAen v. Plymouth, 90. 

Appeal and Error-Questions and Answers.-Where the record shows 
exceptions to unanswered questions, without mom, the exceptions 
will not be considered on appeal. Hubbard v. B r o ~ n ,  97. 

Appeal and Error-Znstructiorrs-Requests for  Instruction.-The re- 
fusal to give a requested instruction is not error, when correctly 
stated by the judge in his general charge, or when it  is more favor- 
able to appellant than he had requested. Ibid. 

Appeal and Ewor-Evidence-Findings.--Where, by agreement of the 
parties, the judge finds the facts in the case appealed from, his find- 
ings, supported by competent evidence, a re  conclusive.-Power Co, v. 
Power Co., 179. 

Same-Corporations-Condemnation.-Where the statute chartering a 
public-service corporation gives it  power of condemnation, and i t  
appears on appeal, the judge finding the facts by consent, that  the 
corporation was duly created, organized and existing thereunder, 
exceptions by the owner of lands that  i t  had no such power, or cor- 
porate existence, for failing in  certain respects to have been properly 
organized, are  untenable. Nor is  the defendant's position available 
that  the plaintiff's laches had deprived it  of this right, when the 
findings, supported by evidence, are  to the contrary. Ibid. 

Appeal and Error-Znetructions-Objections and Exceptions.-Excep- 
tions to the judge's charge taken for the first time after the trial, 
but set out in the appellant's case on appeal duly tendered or served, 
a re  aptly taken under the provisions of our statute, C. S., secs. 643, 
520 (1). And a n  exception to a previous intimation of the judge 
made upon the trial to the effect objected to is  not 'required. Cherry 
v.  R. R., 264. 

Appeal and Error-Burdelz to Show Error-Record-Omiesions-Stat- 
ute of Frauds-Statutes-Certiorari-Motions.-The appellant must 
show error on appeal; and where he relies upon the insumciency of 
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letters from the grantor of lands to meet the requirements of the 
statute of frauds (C. S., sec. 988), the contents of these letters must 
be made by him to appear in the record on appeal; and the fact that  
he noted on his case served that the Superior Court clerk, "here 
copy" the letters, does not legally excuse their omission. In  this 
case a motion for certiorari to correct the record, if i t  had been 
made, would have been denied. C. S., sec. 630; Layton v. Godwin, 
312. 

14. dppeal and Error-Objections and Esceptions-Actions-Defm8es.- 
And where the defendant has duly moved for judgment a s  of nonsuit 
in the county court, and has preserved his esceptions in the Superior 
Court and excepted to an erroneous charge of the Superior Court 
judge, and has also preserved these exceptions in the Supreme Court 
on appeal, the position that he had lost his right by acquiescence is  
untenable. Cullom v. Bank, 345. 

15. Appeal and Error-Actions-Defenses-Several Grounds of Defense- 
Sew Trials.-Where the allegations of the complaint and the evi- 
dence present two material and complete grounds for defense, i t  is 
reversible error for the judge, upon the trial, to deprive the defend- 
ant  of one of them, and make its liability solely depend upon the 
determination of the other. Ibid. 

16. Appeal and Error-Objections and Exceptions-Verdict-Issues-Im- 
material Xatte,:-Where a determinative fact a t  issue has been found 
by the jury, under proper instructions, for appellee, the exceptions 
of the appellant to the admission of evidence upon a different phase 
of the case becomes immaterial in the Supreme Court on appeal. 
Lumber Co. v. Briggs-Shaffner Co., 347. 

17. dppeal and Error-Stare Decisis.--Upon this fourth appeal: Held, 
there was no prejudicial error to the appeIIant in the rulings of law 
by the trial judge, which is substantially in accordance with the 
rulings of the decisions heretofore herein rendered by this Court. 
Taulor v. AIeadozcs, 353. 

18. Sppeal and Error-Instructions-New Trials.-Where bales of cotton 
a re  sold under contract allowing the seller to draw on the pur- 
chaser in a proportionate part of its market value, and to fix the 
price within a certain period of time a t  which the cotton was to be 
sold, and upon the trial a letter from the purchaser is  introduced 
offering to vary the original contract, if accepted a t  once, the receipt 
of the letter and its contents being admitted, but the seller denying 
his acceptanre, an instruction that is materially confusing a s  to the 
admission of the receipt of the letter containing the offer and its 
contents, and that of its acceptance, is prejudicial to the seller, and 
is reversible error. Hair  v. McConnell, 379. 

19. Sppeal and Error-Objections and Exceptions-Rules of Court-Dis- 
missal of Appeal-Instructions-Grouping Exceptions-Briefs.-The 
rules of practice in the Supreme Court regulating appeals are  manda- 
tory upon all appellants alike, and are  necessary for the proper and 
expeditious consideration of the Supreme Court, requiring that evi- 
dence excepted to be stated in its exact words, and also requests for 
instruction refused, with such accuracy of reference to the pages 
of the record as  not to require the Court to search generally through 
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i t  in order to understand the questions of law involved; and appel- 
lant's counsel will be deemed to have waived all exceptions omitted 
from their grouping thereof, etc., and not properly ~liscussed in their 
briefs. Byrd v. Southerland, 384. 

20. Appeal and Error-Objections and Exceptions-Coztrts-Verdict Bet 
Aside-Presumptions.-Where the trial judge sets aside a verdict 
without stating his grounds therefor, upon exception on appeal he 
will be presumed to have done so a s  a conclusion of law, from which 
an appeal immediately lies. Likas v. Lackey, 398. 

21. Same-Burden of Proof.-An esception to the order of the court set- 
ting aside a verdict is alone insufiicient to have the matter reversed 
on appeal, the presumption being that the order was correct in law, 
and the burden upon appellant to show error. Zbid. 

22. Same - Trials -Pending -4ppeal-New Trials.-Where the cause has 
been tried a t  a previous term of the court, and the judge has set 
aside the verdict under the appellant's esception, and, pending his 
due prosecution of his appeal, without laches on his part, the judge 
has forced him into another trial under his esception that  the case 
was pending on appeal, resulting adversely to him, the action of the 
judge in overruling the exception and proceeding with the second 
trial is contrary to our statutes (C. S., sec. 6 5 5 ) ,  and a new trial will 
be ordered on appeal. Zbid. 

23. Bppeal and Error-Objections and Exceptions.-In order for the Su- 
preme Court to review, on appeal, the question a s  to whether evidence 
on the trial had been erroneously admitted, the aprlellant must show 
of record that he had duly excepted thereto. S. v. Hopper, 405. 

24. Appeal and Error  - Negligence - Zndt'mnity - Evidence - Harmless 
Error.-While it  is ordinarily error in a personal-injury action for 
damages to introduce evidence, or cornment, in the. presence of the 
jury, upon the fact that  the defendant held a policy of indemnity 
against loss for the injury, i t  is not erroneous for the plaintiff's 
attorney, in good faith, to cross-esalnine the defendant's witness. 
upon a material phase of the case, a s  to a conversation he had had 
with the "insurance agent," without reference to the fact of indem- 
nity, or insinuating it ,  to defendant's prejudice, and it  appears that 
it  could not reasonably hare  impressed the jury under the circum- 
stances, to the appellant's prejudice. B r ~ a n t  v. F~crniture Co., 441. 

36. Appeal and Error-Objections and Exceptions-Evidence-Waiver.- 
The appellant waives his esception to the esclusion of evidence when 
he asks another question covering the same ground, and the answer 
is admitted without further objection. S. v. Barnh'll, 446. 

26. Same-Criminal Law-Rules of Court-Instructions.--Exception to the 
charge of the court not insisted upon in appellant'rr brief is deemed 
abandoned under Rules of Practice in the Supreme Court, Rule 27 
(185 N. C., 798),  but held a n  instruction in this criminal action as  to 
the meaning of "reasonable doubt" was correct. S. I). Schoolfield, 184 
N. C., 723, cited and applied. Zbid. 

27. Same-Contentions.-Appellant must except to the contentions stated 
by the court in his instructions a t  the time they were made; other- 
wise, i t  will not be considered on appeal. Zbid. 
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28. Appeal and En-or-Record-Facts-1n.junctioll.-Semble, the question 

of whether the plaintiff railroad company was discriminated against 
in an assessment made against its property by the board of aldermen 
of the town of Sanford is apparently adversely determined against it  
in Gunter's case, a t  this term; but the final determination of this 
appeal is postponed until the pertinent facts therein are  made to 
appear of record; and the order restraining the assessment is re- 
versed. R. R. v. Sanford, 466. 

29. Appeal atzd Error-Prejudice-New Trials-Evidence-Judgment by 
Default Set Aside-Andavit as to Merits.-Where, upon cross-exami- 
nation, the defendant admits that  a judgment by default had been 
taken against him, but afterwards set aside, that i t  was the fault of 
his attorney and not of his own, whereupon the plaintiff's attorney 
insinuates that  the defendant was laying the blame upon his former 
attorney, a good man since deceased, i t  is prejudicial error to the 
plaintiff for the trial judge to admit the affidavit of the deceased 
attorney u w n  which the judgment by default had been set aside, 
giving his opinion of the merits of the defense, the matter being both 
irrelevant and not in the form required for the competency of evi- 
dence. Wade v. Gibson, 478. 

30. Appeal awl Error-3lotions-Certiorari-Record-DismissaRues of 
Court.-It is indispensable for the appellant to conform to the rule 
requiring that he aptly file the record proper of his case with his 
motion for a certiorari to bring i t  up to the Supreme Court; other- 
wise, i t  will be dismissed upon appellee's motion made in accordance 
with the rules regulating appeals. Hotor Co. v. Reep, 509. 

31. Appeal and Errol--Service of Case-Settlernclzt of Case-Discretion of 
Court -Extension of Time to Serve Case - Statutes. -Before the 
amendment of 1921, C. S., 643, conferred no power upon the trial 
judge to enlarge the statutory time for the service of appellant's and 
appellee's cases on appeal beyond that therein prescribed, and this 
formerly could only be done by the agreement of the parties; and the 
power conferred on him by the amendment is limited to his action 
during term, wherein the parties, being present, are  put upon notice 
of their rights. S. u. H u m p h r e ~ ,  533. 

32. Same-Term-xotice.-Where the appellant has served his case on 
appeal within the time extended by agreement, and the appellee has 
served his case beyond that  agreed upon, it  is not nithin the statu- 
tory discretion of the trial judge to settle the case, thereafter allow- 
ing appellee to file exceptions, the appellant's case being the proper 
case on appeal. Ibid. 

33. Same-Districts-Counties-Stututes. -The trial judge has no absolute 
authority to settle a case on appeal outside of the county or district 
in which i t  was tried, under the provisions of C. S., see. 644, except 
by agreement of the parties, or when the countercase or exceptions 
had been served, respectively, within the time prescribed by the stat- 
ute. C. S., see. 643. Ibid. 

34. Appeal and Error - Courts -Judgments - Jurisdiction-Pleadings- 
Cause of Action.-The plaintiff has the right to have a judgment 
signed upon a verdict in his favor, unless the judge sets aside the 
verdict ; and upon the refusal of the trial judge to sign the judgment 
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a s  a matter of law, an appeal will directly lie to the Supreme Court, 
in order that  the judgment may be signed and the appeal upon the 
merits be proceeded with according to law. Hoitpital v. Florence 
Mills, 554. 

35. Appeal and Error-Objections a?ld Emeptions-Evidence-Questions 
and Answers.--An exception to the refusal to admit in  evidence a n  
unanswered question will not be considered on ,appeal unless the 
materiality and relevancy of the proposed evidence is made to appear 
in the record. Hosiery Co. v. Express Co., 556. 

36. Appeal and Error-Suprtme Court-Laches-Objections and Excep- 
tio9zs.-The question of appellant's laches in prosecuting his action 
may not be raised for the first time in the Supreme Court when not 
falling within the exception as  to matters not jurisdictional, or those 
in the nature of a demurrer to the sufficiency of the complaint to 
allege a cause of action. Satterthwaite v. Davis, 565. 

37. Appeal and Error-Objections and E,rceptions- Questions and A%- 
swers.--Exception, on appeal, to the exclusion of an unanswered 
question is untenable unless i t  is properly made to appear what the 
answer would have been. Austin v. Crisp, 616. 

38. Appeal and Error - Objections and Emeptions -Records -Briefs - 
Rules of Court.-Exceptions of record on appeal not mentioned in 
appellant's brief a re  deemed as  abandoned on appeal, under the Rules 
of Court. Ibid. 

39. Appeal and Ewor-Briefs-Rules of Court.-Exceptjons not embraced 
in the brief of appellant, or where the brief does not conform to the 
rules of court regulating appeals, will be deemed a s  abandoned. Rule 
28, 185 N. C., 798. Bank v. Smith, 635. 

40. Appeal and Error-Schools-Findings of Fact-Revzew.--The findings 
of fact upon the evidence by the judge of the Surlerior Court, upon 
which he bases his conclusions of law a s  to the abuse of its discre- 
tion by the county board of education in locating or relocating a 
place for the erection of i ts  public-school buildings, is not conclusive 
on the Supreme Court on appeal. School Committee v. Board of Edu- 
cation, 643. 

APPLIANCES. See Appeal and Error, 6; Negligence, 4. 

APPORTIONMENT. See Habeas Corpus, 5. 

ARBITRATION AND AWARD. See Contracts, 8. 

ARREST. 
Arrest-Police-Sheriffs-Oficers-TVffir1'ants for Arrest.-A policeman of 

a city is given the same authority as  is vested tly law in sheriffs 
(C. S., sec. 2642), and may arrest, without a warrant, a person in his 
presence violating the statute forbidding the operation of an auto- 
mobile upon the streets by a person under the influence of intoxi- 
cating liquor. C. S., sec. 4506. S. v. Loftin, 205. 

ARREST O F  JUDGMENT. See Criminal Law, 11. 

ASSAULT. See Criminal Law, 9, 16; Execution, 1. 
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ASSESSMENTS. See Constitutional Law, 14, 2 5 ;  Municipal Corporations, 12. 

ASSUMPTION. See Instructions, 1 

ASSUMPTION O F  RISKS. See Railroads, 6 ;  Courts, 6 ;  Negligence, 6. 

ATTACHMENT. 
4 t tachmcn t  - L e v y  - Process - d m e n d m e d s  - Courts-Statutes-Public 

0ncers.-A warrant in attachment, in substantial conformity wit11 
our statute, C. S., see. 805, and, in fact, executed by the deputy sheriff 
of the proper county, is valid, and will not be held othermise when 
verified by a proper agent. though by apparent clerical error i t  was 
stated in its beginning to have been made by a member of the firm, 
the power of the trial judge to allow amendments being plenary 
under the provisions of C. S., sec. 549. May v. Venx ie s ,  144. 

ATTORNEY AlVD CLIENT. See Judgments, 1 ;  Courts, 5 ;  Evidence, 34;  
Municipal Corporations, 15, 18. 

AUTOMOBILES. See Taxation, 4, 11 ; Negligence. 3 ; Insurance, 8 

BANKS AND BAXKIKG. 
Ranks  awd Banking - Bil l s  and To te s  - Collntevals - Equz t !~  - Zwtc~ t -  

.~Iorfga~e~~-Szcbstitutiotz-Redemption.-A general provision of notes 
given to a banlc by the same borroner' that collaterals held by the 
bank may be applied to the surety of each or all of them so held will 
not he held to apply to an indebtedness not conling within the con- 
tcmplation of the parties; and nherc the maker has given his note to 
the bank in substitution for one qiren by himself to another, n h o  
had placed it  a s  collateral for her own note to the banlc, carrying a 
mortgage on his lands as  security, with provision in his mortgaqe that  
the title ~ o u l d  rercst in him upon its paymcnt, tlic mortgayc security 
nil1 not, undcr the general provision, inure to the benc.fit of othcr 
indebtedness he niay owe to the bank;  and held fur ther ,  there being 
no further consideration for the note given in substitution, it  nould 
not be inequitable to permit him to redeem tlie land by paying the 
original debt secured hy the mortgage. B t l t o n  v Bank ,  614. 

BALLOTS. See Scliools, 2. 

BASTARDY. 
1. Bastardy  -Clcil dctiotls  -Proceedings in bastardy for an allowance to 

be made to the noman are civil and not criminal, for thc enforce- 
ment of police regulations, and C. S ,  sec. 273, raising tile jurisdiction 
of the justice of the peace to an amount not exceeding t n o  hundred 
dollars, is not contrary to the provisions of our Constitution, Art IV, 
sec. 27. Richardso~b 2;. eyer tor^, 201. 

2. Bastnrdu - Courts - Jus f tccs  of thp  Pcacp - Jurisdictton - A p ~ ~ c u l  - 
A I q r e c m e ~ z t - Q ~ ~ ~ t i o ? ~ ~  o f  L a ~ - J u d g ? ~ ~ e n t s  -Where, on appeal from 
an award made to the woman in bastardy proceedings, the counsel 
for both parties hare waived a jury trial and agreed that  the Supe- 
rior Court judge should pass upon the questions of law involved, ~t is 
error for the judge, under the terms of the agreement, to increase the 
allowance awarded by the justice of tlie peace to the woman, 311d 
upon his affirmance of the law applicable, the amount a\\ arded by 
the justice is the amount of the judgment to be a\\ arded in thc. Supe- 
rior Court. Zbid. 
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BENEFICIARIES. See Wills, 13;  Trusts, 7. 

BIDS. See Municipal Corporations, 15, 18. 

BILLS O F  LADING. See Carriers, 3, 5, 7, 8, 14 ; Commerce, 1. 

BILLS AND NOTES. See Evidence, 39;  Banks and Banking, 1. 

1. Bills and Xotes-Guarantor of Payment-E~idence-Seller and Pur- 
chaser-Endorser,-Where the defendants deny individual liability 
a s  purchasers of plaintiff's fertilizer, but contend they were acting 
merely a s  agents for the sale, to others, and refuse to endorse their 
customer's notes, which the plaintiff insists they had contracted to 
do, evidence that one of them had agreed to endorue them for a con- 
sideration is competent as  tending to show he had agreed to become 
a guarantor of payment. Hubbard v. Brown, 9G. 

2. Bills and Notes-Endorser-Renewal-.Extension of Time-Releasing 
Endorser.-Upon the issue of whether the payee of a note had re- 
leased the defendants from an agreement to become endorsers, by 
renewals and extension of time of payment withou: their knowledge: 
Held, competent for plaintiff to show defendants' knowledge and con- 
sent, and what one of them had said to its agents in respect thereto; 
also, admissions of liability made to the agent tr,o years after the 
esecution of the contfact of sale. ISM 

3. Bills and Notes - Segotiable Instruments - Endorsw - Principal and 
Su~etu-Evidet~ce-Qucstiolzs for Jttrl~.-Where the plaintiff has paid 
a note he had discounted a t  the bank, which was made by the defend- 
ant,  with his codefendant as  endorser, and sues thlxeon: Held, upon 
the evidence in this case, it  was for the jury to (determine whether 
the one defendant was a cosurety of the other, and i t  was error in 
the Superior Court judge to sustain a motion as  of nonsuit. Reel v. 
Lee, 1G5. 

4. Bills and Xotes-Seyotiable Instri~me?~ts-Fraud-l3urden of Proof- 
Statutes.-Where the maker of a note alleges a i d  offers evidence 
tending to shox that it  had been obtained by fraud, upon the holder, 
in his action to recover thereon, is cast the burden of showing that 
he had acquired it  bona jide, for value, and withopt notice. C. S., 
sec. 3040. Bank v. Sherron, 297. 

5. Same-Euidence-Appeal and Ewer.-Where fraud n the procurement 
of a note given for shares of stock in a corporation is alleged in an 
action thereon, by an endorsee, claiming to be a 11ona fide holder in 
due course, etc., i t  is competent for the defendant lo show by his evi- 
dence that  the stock salesman representing thth corporation had 
induced him to make the note by misrepresentations of the company's 
solvency, and that  he was solicited in violation of the "Blue-sky 
Lam" (C. S., sec. 335), and the endorsee's connection with the cor- 
poration and his evident previous knowledge of the'fraud alleged 
to have been perpetrated; and, also, that  the stock salesman had 
made similar misrepresentations to other purchasers of the stock 
under the same conditions. Ibid. 

6. Bills and Notes-Segotiable Instr?c?,zet~ts-Evidenc13-Execution-pre- 
sumptions-Cottsideration.-dIe1ztal Capacity.--Where the execution of 
a negotiable instrument has been established in ail action thereon, it  
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is a rebuttable presumption that i t  had been given for a sufficient 
consideration, and that  the maker had mental capacity to execute it ,  
requiring the defendant, attacking its validity on these grounds, to 
disprove its validity by his evidence. C. S., secs. 3004. 3005, etc. 
Jones w. Winstead, 536. 

7. Same-Appeal and Error  - Objections and Exceptions -Demurrer.- 
Where the maker of a negotiable instrument had been confined in an 
insane asylum twelve years before the execution of his note in suit, 
but since then had been actively and successfully handling his own 
large business affairs, the question a s  to presumption of insanity con- 
tinuing, unless the contrary bas been shown, so a s  to render the note 
invalid, should be by an exception to the refusal of a requested in- 
struction to that effect, and not by motion a s  of nonsuit upon the 
evidence; but held, such a prayer, under the evidence in this case, 
should have been refused, the evidence being only of a circumstance 
tending to establish the defendant's position. Ibid. 

8. Same - Past Consideration - Eeecutory Promise - Co~tract8.-Where 
one renders valuable services to another a t  his request, the law im- 
plies the latter's promise to compensate him for their reasonable 
value; and where the evidence is sufficient to show a mutual intent 
to this effect, a direct promise to pay, later made, is a sufficient con- 
sideration, and a note then given therefor is not objectionable as  a 
promise to pay a past consideration without value received by the 
maker. Ibid. 

BILT,S O F  PARTICULARS. See Criminal Law, 8. 

BLASKS. See Corporations, 2. 

BOARDS O F  EDUCATION. See Schools, 3. 

HOXDS. See Constitutional Law, 6 ,  7, 8. 20: Statutes, 5 ,  11; hlmiic.ilml 
Corporations, 14, 15, 18;  Schools, 3, 6,  7 ,  8. 

BOOKS. See Evidence, 7, 20. 

BOUNDARIES. See Evidence, 17, 48. 

1. Bolc~zdaries-Proceedings to Establ~sh-~qtatutes-Clerlis-Judg?ne)tt.?- 
Exceptions - Courts - Jurisdiction - Appeal. -Upon petition to the 
clerk to establish the true boundaries between the adjoining owners 
of land, under the provisions of the statute, the clerk is required to 
order a survey by the county surveyor and that the surveyor make a 
report thereof with a map, the clerk to determine the true location. 
n ith judgment : Held, on appeal the cause n-as then jurisdictional 
in the Superior Court, and objection by appellant is untenable that 
the cause was not properly there, on the ground that appellee, having 
exceptGd, had not appealed in due time from the clerk's judgment, 
the only question being whether the line had been run in accordauce 
with the clerk's order. As to whether the clerk should h a l e  heard 
appellant's exceptions is not presented upon the facts of this case. 
Xann w. Archbell, 72. 

2. ~oundaries-proceedings to Esfab l i sLS ta fu tes -Burden  of Proof.- 
The burden is on the plaintiff to show by the greater weight of the 
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evidence that  the t rue divisional line is the one he claims i t  to be, in 
proceedings originating before the clerk and appealed from, to deter- 
mine it under the provisions of the statute. Ibid. 

BREACH. See Contracts, 3. 

BRIEFS. See Appeal and Error, 19, 38, 39. 

BURDEN O F  PROOF. See Boundaries, 2 ;  Evidence, 2, 44; Carriers, 10; 
Corporations, 5 ;  Constitutional Law, 3 ;  Appeal and IZrror, 13, 21; Bills 
and Notes, 4 ; Divorce, 3 ; Negligence, 3, 6 ; Criminal Law, 19 ; Schools, 8. 

BURGLARY. 
1. Burglary - Definition - Statutes.- Tht? common-law definition of bur- 

glary a s  a capital offense, i. e., the breaking into and entering of the 
"mansion or dwelling-house of another in the n ght-time, with a n  
intent to commit a felony therein, whether the intent was executed 
after the burglarious act or not, has been changed by our statute 
(C. S., sec. 4232), dividing the crime into two degrees, first and 
second, with certain designated differences between them, with dif- 
ferent punishment prescribed for  each. S. v.  Allen, 302. 

2. Same-Degree of Burglary.-Under the provisions of C. S., sec. 4232, 
burglary a s  a capital offense is when the dwellin,:-house so entered 
is actually occupied a t  the time of the burglarious entry a s  a sleeping 
apartment, and the lesser offense is where the apartment is not then 
actually so occupied. Ibid. 

3. Same-Instructions.-In order for an indictment to sustain a verdict 
of guilty of burglary in the first degree, i t  must not only charge the 
burglarious entry with the intent a t  the time, but must also charge 
the felony intended to be committed with suficient definiteness, 
though the actual commission of the intended felony is not necessary 
to be charged or proven, or that  it  was committed at all. Ibid. 

4. Burglaru-Intent-Evidence-Drunltenhile voluntary drunken- 
ness may not excuse in law the commission of the crime of burglary 
in the first degree, i t  is competent to show that the mind of the 
prisoner a t  the time of the offense charged was so under the influence 
of liquor that  he could not have had the intent necessary to consti- 
tute the crime. Ibid. 

5. Burglary - Rupe - Evidence - Verdict.-Under the charge of the bur- 
glarious entry of a dwelling, etc., with intent to commit rape upon a 
female sleeping therein, and the supporting evidence : Held, in this 
case the judge should have charged the jury, according to their find- 
ings of fact, to render one of the five verdicts: (1)  guilty of burglary 
in the first degree; ( 2 )  guilty of a n  attempt to commit burglary in 
the first degree; (3)  guilty of nonburglarious breaking into and enter- 
ing a dwelling-house of another with the intent to commit a felony or 
other infamous crime therein; (4 )  guilty of an attempt to commit 
the said last offense, or (5) not guilty. Ibid. 

CtANCELLATION. See Wills, -18. 

CARNAL KNOWLEDGE. See Criminal Law, 15. 
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CARRIERS. See Commerce, 1 ; Vendor and Purchaser, 1, 2 ;  Railroads, 3, 5 ;  
Evidence, 3'7 ; Actions, 6. 
1 Cawiers of Freight - Trrongftrl DC~II.CI..IJ - Damages - Totice - Eci- 

dence-Quthtzon, f o ~  Jury-Wl~c~rc there is evidence tending to show 
that the carrier had delivered to a third person a shipment of logs, 
n h o  had used them, and that thew logs were intended to be used by 
the conrignee for mine props of a higher market value than mill logs, 
and the evidenc.e is conflictii~g as  to their suitability as  mine props, 
it  is reversible error, in the c:~rritxr's action against such third person 
and the consignee for an  aclj~istment of its liability, for the court to 
initruct tlic juiy that the liability of such third Derson to the carrier 
tlependctl upon notice, either to t11c carrier or to him, that  the logs 
\\ere intended for mine ~)rol)s,  i t  k i n g  for the jury to determine, 
under conflicting rviclence, the \uitability of the shipment for mill 
logs or miur pro1)s, and n n w e r  tht' issue as  to the carrier's damages 
accordinr to their mmkct ralue a t  tlc\thation, considering the evi- 
dence as to the prelra3inrnt of the freight. X h' I Houtz, 46. 

9. Satnc-111 ( f ~  ucfrons- lppcnl nnd Bj.1 or  H c l d ,  und6.r the evide~~ce of 
this case, thc conflict in the charge aq to notice and tlie recovery of 
damages for the greater I alue of tlie logs as mill ~ ) r o ~ '  \vas reversi- 
ble error, to the carricr's prejudice. Ibid. 

3. Carr ios- IZut l~-o(~d~-Bi l l s  of Lncl~~ly-Cot~fructs-To1.t~-Petza1ties.- 
The liability of a colnmon c n r ~ i e r  for loss of shi11rncnt is not confined 
to the carrier's obligatiou rt~sting under its contract of carriage, or 
hill of lading. for, a5ide tlinefrom, the law, in its policy, charges the 
carrier with the low of 1)roprrty in tort entrusted to it  for trans- 
portation Holincs T. R. R., 38. 

4. Same.-A verdict nil1 be interpreted m ~ d  allo\%ed siguificance by proper 
reference to tlie pleadings, the evidence and the charge of the court, 
and \\here one of the issues in an action against the carrier fails to 
inquire upon the question of negligence, and i t  propcrly appears. 
under the principle stated, that the action was founded in tort, the 
issue will be construed accordingly Ibtd. 

5. Carriers - Ratlroadn - Rills of Lading-Cont? acts-Da??zagc.s-Torts- 
Sotice.-In an action against the carrier, founded on the contract of 
carriage of an interstate shipment, for damages for the loss of a 
shipment, the claimant must file his written demand n i t h  the proper 
carrier nithin four months after a reasonable time wherein the goods 
should have been delivered; but where the action is for negligence 
arising in tort, notice or demand upon the carrier, in accordance nit11 
the contract of carriage, is not necessary to a recovery. Ibzd. 

6. Same-Conzmercc-Interstate-Ii'edernl Law.-The parties to a contract 
of carriage between the carriers and consignor may agree upon a 
shorter period in which action may be brought than that  allowed by 
the general statute of limitations, in the absence of any unusual 
or extraordinary circumstance, and a stipulation in an interstate 
bill of lading that action must be commenced within two years and 
a day after a reasonable time has elapsed after the loss of a ship- 
ment is held valid, and where the shipment is interstate, the Federal 
law will control. Ibid. 

7. Carriers - Railroads -Bills of Lading-Ncpav ate Shipments-ll'orts- 
Actions --Where there are  separate shipments of baled cotton by the 
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sanle common carrier froni the sanicx ('onsignor, ths  delay of a 1)art 
of each of tliesc shipments c.onstitutc>tl a separate and distinct cause 
of action, and recovery may be 11ad only as  to the bales of cottoll 
that  the carrier has unreasonably and negligently (delayed. Ibid. 

S. C'arrio.8 - Bills of Ladillg - -  Cot~tracts -- Intopretation.-The stipula- 
tions of an  interstate bill of I;lding as  to the time demand for dam- 
ages for loss shall be made ul~on the cSnrrit.r xre interpreted not only 
\ritli rcft~rcnce to the language therein u w l ,  but nlqo \I it11 regartl to 
the law b ~ a r i n g  on the subject of contracts. Ibid. 

9. Cart.iers - Rail, oads - .lcceptance of E'r.eigltf-Fit,es-Pt~esumpfio~ls-- 
Damages.-Where tlw carrier accepts goods offered to i t  for imnc-  
diate sliilmrnt, it is prcsumed that  its acc.el~tance !\as that  of a conl- 
mon carrier, and not as  a warehouseman: ant1 \rhcre the carrier has 
so negligently delayed the shipment that it was destroyed in t11c 
burning of its \\arehouse, i t  is responqible to thc consignor in daln- 
ages. I Io~cel l  1'. I;. It., 239. 

10. Sa?ne-Ec.idolcc-Ittto.sfcrtc Com?nwcc Commissio~s-Burden of Proof. 
Wllere the evidcnce conflicting is a s  to nhetlier tlie delay was caused 
by the shipl~cr 's instruction for prepayment upon the carricxr's later 
calling a t  his place of business, according to local custom, and col- 
lecting frt'igllt, does not affect the carrier's liability u ~ o n  tllc facts 
of this canhe. nor does the regulation of the Interstate Connncrce 
Comn~ission rcquiri~lg prel)nymel~t when the ahilnnent is so for- 
warded, i t  being inc~nmhent upon the carrier to refuse the corrsii.11- 
ment or forward the s:~nie. charges tollect, \rith 'he burden on it 
to estnl)lisli this tlt'fcnse. Ibid. 

11. Cnr).iet's-Iiailroad.~-Em~~lo~~c~~ ( O I ~  E~ttplorlt c-Vastc'r and Set vant- 
Negligence-E1~ide?tc~(-I~tst1 rrcfio~~s- Ippeol a ~ d  Error.-Where, in 
an  action to rrcover damages ngilinst n rnilroatl conlpany negligently 
inflicted upon an immature employer, the questions arci presented for 
the determination of the jury, nhet l~t ' r  the lad liad bcen killed in 
consequrnce of his haring.negligently Iwen <cbnt by defendant's agent 
on defendant's business upon :I d:~nceronu errand in defendant's 
freight yard among moving train<, or nllethc>r his li~lling was caused 
by a pile of cinders negligently left hg defendant a t  the side of its 
track in violation of a city ordinance, i t  is reversible error for the 
trial judge in his instructions to tlie jury to exclude from their con- 
sideration thc question of defendant's rlegligence on the second phnscl 
of the case, and confine them solely to the consideration of the er i -  
dence on the first one. Che~ . r l~  v. R. R.. 263. 

12. Carriers-Employer a ~ r d  Employee-Master a?Ld Servant-Contributorr~ 
Negligewe-Segligence-Federal Employers' Liability Act-Statutes. 
A locomotive engineer, in inattention to "meet ordtm," running his 
train, a t  a junction. upon another track upon which the coming train 
was expected, resulting in a collision therewith, is guilty of con- 
tributory negligence in causing the injury that  resul1:ed in his dea th ;  
but in an  action for damages against the railroad company there- 
for, under the Federal Employers' Liability Act, such negligence 
will not bar recovery, when i t  is shown that  the csonductor on the 
train should have avoided the injury by giving him timely signals 
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CARRIERS-Co)~tinf~cd. 
to stop the train, and that in his presence the brakeman had signaled 
to go ahcnd, n hich ould not have occurred had the conductor ant1 
flagman been observant of their duty. Atgnzot~ v. R. R., 510. 

13 Same-natnugr v-C'omparatwe 1 ey lrgencc -Under the provisiolls of 
the Em~1o)ers'  Liability Act, nhere  negligence and contribu- 
tory nrgllgencc arc shonn, the jury are emponered to apportion the 
recovery according to the ratio which they find existed between the 
causal effect of the contributory negligence of the plaintiff's i n t e ~  
late, \\hose death resulted, and that of the negligence of the def~nrl-  
ant  -Ibld. 

14. C a n t o x  - Ezprcss-Recezpts-Btlls of Laditzy-Btipu1atio)zs-Actlo?( 5 

Whcre there is a provision in an express receipt excluding liability 
in an action to recorer from the express compauy for lous, damace 
or detention of the shipment unlrss commenced within one  car 
thereafter, the company will not be deemed to have waived its right 
thereunder, nhen the claimant has delayed commencing his action 
and has ceased his negotiations for a srttlement for about fourtern 
months, merely upon the request of the defendant for time for it 
to malie an investigation, nithout promise of settlement, or requect 
on its part that the action should not be brought. Hosterg Co. 1. 

Express Go., 556. 

15. Same-Co~ttracts-Lintitation of Acttons-A stipulation in an express 
receipt or bill of lading against liability for loss, damage, etc., to a 
shipment unless the action is  commenced in a year thereafter, is a 
reasonable agreement resting upon the contract of the parties, and 
is not a statute of limitations. Ibid.  

16 Carriers-Railroads-Emploger and Emploi/ce-Vaster and Scrtmlt- 
Segligence - Contributorl~ Segligence-Statutes-Cornparattoe Seglt- 
grt1ce.-The common-law prineigle that there could be no recovery of 
damages from negligence for a personal injury when the plaintiff n a s  
guilty of contributory negligence is now changed by statute (C. S ,  
3467) a s  relating to railroad employees, diminishing the recovery in 
proportion to the negligence attributable to the employee Ballezcr 
v. R. R., 704. 

CARRIERS O F  FREIGHT. See Carriers. Railroads, 1. 

CASE. See Appeal and Error, 31. 

CAVEAT. See Wills, 4, 7, 8. 

CAUSE O F  ACTIOXS. See Actions, 1 ;  Appeal and Error, 34. 

CERTIORARI. See Appeal and Error, ' l3, 30. 

CHAMBERS O F  COMMERCE. See Constitutional Law, 10. 

CHARACTER. See Evidence, 25; Criminal Law, 13. 

CHARITIES. See Estates, 8. 

CHATTEL MORTGAGES. See Mortgages, 7 ; Corporations, 8, 9. 

CHILDREN. See Railroads, 1 ;  Estates, 1. 
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CITIES AND TOKNS. See Coiistitutional Law, 2,  7, 10, L4, 25; Taxation, 
5, 6, 11;  Rlunicipal Corlmrations, 1, 2, 8, 12. 16, 18; Gorer~lment.  1 ; 
Sunday, 3. 

1. Cities a ~ l d  Towns-Vunicipnl Corporutio?ts-Railroads-Public Use- 
Statutes-Constitutional Laic.-The ac7quisition of land to be used 
to connect a railroad in which the State and count~es own an inter- 
est in the shares of stock, to connect an existing railroad with the 
city's public wharves and doclm for water commerce, and necessary 
to continue or clerelop the industries of its citizens, is for a public 
use, and not subject to the exception that the city, in taking the right 
of n a y  by condemnation from the ownc3r. accordinr to the provisions 
of its charter and the general statutes, were act in^ in violation of 
the Constitution in taking private property for a public use: and the 
private stntntes specifimlly authorizing the proceedings is constitu- 
tional and valid. C. S., secs. 2791, 2702. Ilnrtsfield I > .  S e w  Bern, 136. 

2. Citifa and Tozixs - Municipnl Corporations - Co?tdc?>z)~ation-Diso'e- 
tio)lary Poicers-Co?ots.-Held, the courts will not interfere with 
the esc,rcise of the r e a i o ~ l a b l ~  tliscretion of a city in determining 
upon the location and col~demninr: lands for railroad purpows, when 
acting under the l~rorision of constitutional acts of the Legislature. 
Ib id .  

CLAIJI. See Commerce, 1. 

CLAIM AAD DELIVERY. See Sheriffq, 1. 

CT,ERI<S O F  COURT. See Boundaries, 1 ; Pleading, 5, 12;  Wills, 1, 2 ,  3, 4. 

1. Cler.li8 of Co1o.t-41crisdictiorr--.lppfal.-If an  action or proceedinq i s  
instituted before tlie clerk of which lit. has no jurisdiction, and on 
:illy ground is scnt to the Superior Court before the judge, the judqe 
has jurisdi('tion to retain and hew the cause a s  if originally insti- 
tuted in the Superior Court. C. S., see. 637. Hall z. Artis, 106. 

2 .  A(I?II~-.lctions-JIotiolls i n  I l i c  Cnicsc,.-TYhere a suit is brought before 
the c l t ~ l i  for p a r t i t i o ~ ~  of lands, involvii~g the establishing of a p r o 1  
trust in favor of one of the tenarits against the o t l~er ,  which is re- 
sisted u p o ~ ~  the ground that  the trust had been later clischarged by 
the. rcwil)ts of rents and profits froln the land, ail independent 
equitable action, and not a motion in the original muse, is the de- 
f(w(1il11t's remedy after a fin:ll judgment had therein I)een rendered. 
I b i d .  

3. ClcrliS of Court -Prirwipal a ~ r d  Su~.et?j--0Rcers--Off:cial Bonds.-In 
an  action amins t  a corporation, surety on the bond of a defaulted 
clerk of the Superior Court with whom certain moneys had been 
deposited for 1)laintiR mid lost through the clerlr's defalcation, i t  
appeared that  the tlcfcnilant 6urety company had given the bond for 
the first term of the tlefaulthr. and reqisted lmymei~t upon his suc- 
crrdi i~g t r r m  on the. ground that  the clerk had the11 not been prop- 
erly inductcd into ofice for his failure to take the oath of office: 
Hcld, the written acknovletlgmc~nt of the defendant surety company 
that  the bond had thrn been renewed and was in force fronl the 
commencement of the second term of office, and its acLceptmlce of 
the premiuim therefor, estopped it to deny its liability thereon Lee 
zr. Xarti?t, 127. 

4. Rome-Statzites,-Held, under the facts of this case, error for the trial 
judge to excludr liability of the surety ul~on tlie tlefeiidant's srcolitl 



CLERKS O F  COURT-Co~tinuetl. 
hond, the  s ta tu te  giving the  plaintiff the  riglit to  sue from time to 
t ime unti l  the  full  penalty incurred under both of the  bonds i s  re- 
covered, limited solely by the  amount  of the  bonds, etc., ~ 1 1 ~ 1 1  in- 
curred tlicreuntler. though the  incumbent may  have held only under 
color of his office: and a juclgment tlenying l i a b i l i t ~  upoil the ground 
tha t  t he  iiicumhent was  "a hold-over" f rom his  preceding term, i s  
rerersible error.  C .  S., sec. 354. Ibid.  

5. h'(tn1c-A'fffc !rnTn- lcknofc~lcr1g?no~t-C~~in~ulnti?:r  Liu7)ilit?/.--lTl~rre the  
surety has  renewed the  hond of a clerk of t h e  court  u11on his election 
to  t h a t  office a secontI time, nclinonlpdged i t s  linbilitr and  r.?ceir-r'd 
]~ rc~miums  tl icreoi~,  i t s  liability i s  cumulative for  all tlefnlcatious 
t l icrt~nnder.  IT-lletl~er fo r  the  second term i t s  yrincipal was contiilu- 
in= to act dc  facto or dc  j n x .  Ibid. 

6. Bnmr-Ontlrs of Officc-Ecidr~tcc-Qucstiorfs fo r  Jfii')l.-Where thtx 
surety sued upon the  bond of a ticfaulting clcrli of t he  S U ~ I ~ I ~  
( 'onrt .  rosists recovcry a s  such. on the  jiroiuiil t ha t  tlic clcxrl; had 
not lwrn tlnly s\vor11 and inducted into office the  second ant1 snc.- 
cwt l i l~g  term. tllr best evitlence is  the  oath  filed in his office: hut nllon 
failure of this, par01 evidence of the fac t  i s  admissible:  :rnd \\.he11 
in tloiil)t. the  issue slrould 1)e submitted to the  jury. Ibid. 

7. AS'omc'-Estopprl of Principal.-h clcrlc of t11c. court  o r  other officinl 
who has  heen elected to office fo r  n second term and enters into tlir 
tluties t l~er twf ,  is  estopped to  deny the  legality of his t enu re ;  i111t1 
the  l~rovisioiis of our  Constitution requiring a n  oat11 of ofiicc lwforc~ 
c~ntcring into the  tluties thercof does not affect liis eligibility thrrc~to.  
Ibid.  

S. Nu?nc-Estoppel of Azi?~ttll.-h suristy on the  11ond required by 11ul)lic 
official is  estopped to  deny the  fac ts  stated in i t s  obligation. Ibid. 

9. Ha1,1c-Li~nitatio?~ of Actio~ts.-The six-year s ta tu te  of limitation ( C .  
S.. sec. 439) i s  alq~licable to a n  nctivn ajinimt tllc sure ty  on thc  bond 
of a defaulted clerk uf t he  Superior Court. Ibid.  

10. Sa?7zc-I11te,.cst.-Interest wl~icli, if ndtled to tlic ~Jr inc i l~al ,  would cs- 
cred the  amount limited in t he  11ond of a surety given for  a d e f a ~ l t ~ t l  
clerk, is  recoverable in a n  action by one who lins thereby suffered 
loss. Ibid.  

11. Nan~c-Pc?~alties-Atatutcs.-The sureties 011 tlie official bond of a clerk 
of the  Superior Court a r e  liable. unt1t.r t he  provisions of our statutes. 
to those suffering loss through liis default ,  for damages a t  the  r a t e  
of 12 per cent per annum from the  t ime of i t s  unlan.ful d e t e n t i o ~ ~  
unti l  tlie lawful amount  11:~s bee11  aid, which is  not affected by tllc 
consolidation of several scp:rrnte actions l ~ r o u g l ~ t  by like claimants 
thereunder.  Ibid. 

COXRIERCE. See Railroads,  7. 8 ;  Tasat ion ,  14. 

1. Commerce-Railroads-Cnrrlem of Good-Rzlla of Lodi~~y-I . '~dct~ol  
Statutc.n-Coiltracts-Ittvnlid r2grccnzo?t--Soticc of Claim-Limiter- 
t ion of Acttons.-The stipulations in a bill of lading accepted by tllr 
consiqnce in in ters ta te  commerce for a transportation over connect- 
ing lines of carriage, and  accepted by the  In ters ta te  Comn~erce Com- 
mission, among other  things, requiring tha t  when there is  a loss of 



shipment by tlie carrier,  wr i t t rn  notice must be given to either the  
o ~ ~ i a i n a t i n g  o r  terminating carr iers  within six months af ter  a reason- 
able time for delivery has  elapsed, and suits for  loss or  damage in 
such case must be brought ~ r i t l i i n  two years and one day, a re  reason- 
able and valid under the  provisions of' the  Carmack Amendmelit to 
the  Federal s ta tu te  controlling in such matters,  and constitute the  
sole contract of carriage between the  parties, without power on their  
pa r t  to extend the t ime of such notice or  the  bringing of the  action. 
Royem v. R. R., 86. 

2. Co?)zmoce-Taxatio)~-Slbip)~~ent in Bull~--Distributio?i-J1~~~icipal Cor- 
poratio?~.s-Ordi?~a~ices.-The shipment of xeost by a manufacturer 
into this State,  to i t s  agent lirrein, in bulk, to be broken by tlie agent 
and the  separated packages delivered to present customers and those 
to be accluired, the agent cwllecting therefor and remitt ing to his 
p r i n c i ~ ~ a l  in another State,  is  a n  in t ras ta te  transac-tion a s  between 
tlie agent and his customers, and subject to tlie t a x  thereon imposed 
bx a n  ordinance of the town in which he conducted his business. 
S. v. Plzcnrmer. 261. 

CO1\lJIISSIONER O F  REVESUIL See Tasation, 15. 

('OBIDIOS LAW. See Corporations, 8. 

C'ODIPARATIVE SEGLIGESCE.  See Carriers,  13, 16. 

( 'OJIPESSATIOS.  See Constitutional Law. 21. 

( 'OJIPILATIOS. Sec Statutes,  1 ;  Cities and T o ~ ~ n s ,  3. 

('OJIPRODIISE. See Verdict, 2 ;  Contrac2ts. 5. 

C'OSDERINATIOX. See Appeal and Error ,  11 ; Cities and T o w ~ s ,  2 ;  Cor- 
porations, 6,  7 ;  Municipal Corporations, 6. 

COSDITIONS PRECEDEST.  See Eridence, 13; T a s a t i o n  7. 

COXDONATION. See Divorce, 2. 

COKFLICT. See Instructions, 4 ; Statutes,  6. 

COSFLICT O F  LAWS. See Municipal Corporations, 4. 

C'OSSIDERATIOS. See Coiltracts, 1, 12, 15 ; Ilills and Notes, 8 :  Sta tute  of 
Frauds ,  1. 

CONSOLIDATED STATUTES. 
SEC. 

34, 39, 33. I t  i s  proper for  the  clerk to issue letters to nonresident 
named a s  executor in will, who has  taken possessi~xl of personalty 
and  refuses to give information peculiarly within his knowledge. 
I n  r e  W i l l  of Cfulleu, 78. 

273. TZlis section, raising jurisdiction of justice of peace a s  to allowance 
of woman in bastardy proceedings, is  constitutior~al. Richardson 
2;. Egwtotz, 291. 
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('OXSOLIDATED STATUTES-C'orrtinfted 
SEC. 
335. Maker of note may shon rvidrncr of fraud in its procurement by 

holder, and that i t  was obtained contrary to a compliance with this 
section. Bank v. Aherron, 297. 

354. Error for trial judge to hold incumbent was a "holder-over" of office 
and therefore not liable undcr the facts of this caqe Lee u. 31ar- 
tin, 127. 

435. The ten- ear statute aplilies to grautee'h valid ~ ~ r o m i s e  to pay off a 
mortgage debt on the landq Pnrlirv' v Nzllei', 501. 

446, 456. 460. Court has authority to order owner of title to land to be 
made a party to his tellant's action of trespass. l'ripp v. Little, 215. 

4,X. The right to caveat a \\ill is barred after seven years, and applies to 
n a r r i e  v o n e  I?[ re Will of Witherington, I52 

437. This 5tatute cmlnot apl~ly nhen no person having an interest is a 
party. Tucker 1.. Eatough, 505. * 

463 ( 1 ) .  Teuur of auit to impost, a trust on land and for accounting is in 
county where the 1:1nd is hitdated Trflliam~ I.. XcRackan, 381 

483 ( 1 ) .  The service by summons against a co~poration held insufficient 
undcr the facts in this case. Tucker v. Eafofcgh, 505. 

497 ( 1 ) .  TT'hen only one partner has been served xvith summons, judgment 
is ouly biuding u111in his share in 1)artnerhhil) assets. Ifancock c. 
Routhgate, 278. 

321 ( 1 ) .  ( 2 ) .  Where a c~)untcrc.lairu is alleged in answer upon the basis of 
plaintiff's dem:~nd made, or in nature of cross-action, plaintiff can- 
not take a ~ o l u n t a r y  n o n ~ u ~ t  ah a mattrr of right. C o h o o ~  e. 
Cooper, 26. 

349 The trial court has ju~isdiction to allo\\ an ameudment to a \ \ a r r m ~ t  
in attachn~ent. 31au ? . Xenxics, 144. 

593 ( I ) ,  596, 597. Judgment by default final will be set aside when com- 
plaint not properly verified. XcSaw 2: Yarboro, 111. 

529. The form of verification prescribed was not sufficiently followed in 
this case. JlcSair 0. Yarboi o, 111. 

364. The prohibited expression of opinion by trial judge may be shown in 
other manner than by language in a part of his charge. S. v. Hart ,  
582. 

565. Party odering uusigned prayer for instruction may not require the 
judge to consider it  as  of right. Bank 2;. Smrth, 636. 

614. A trustee may not pa) surplus from sale of lands to trustor when he 
has notice by judgment of liens in favor of creditor. Barrett v. 
Bavnes, 154. 

630. Certiorari to correct record denied when appellant has failed to show 
error, i t  appearing only that clerk had not incorporated matters 
therein as  directed by case. Lagton v. Godwin, 312. 

637. Superior Court judge has jurisdiction to retain and hear cause on 
appeal from clerk who has wrongfully assumed juri~diction. Hall 
v. Avtis, 105. 
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CONSO~,II~ATED STATUTES--Cot[ t inwd. 
SEC. 
643. The trial judge, since amei~dnlent of 1021, can only enlarge time to 

serve c30untcrclaim on appeal during term, etc. S. v. Humphrey, 
533. 

643. Judge wnnot  settlt. cnse on al,penl outside county or district except 
upon ngrerment of parties. 8. v. H u m p h r e ~ ,  533. 

643, 620 ( 1 ) .  Esception to judge's clmrge at  the time is not required and 
aptly t i ~ k ~ l ~  for thc first time in appellre's countercase. Cherry c. 
R. R.,  263. 

685. Pending the due prosecution of the appeal, the judge may not force 
a1)pellant into aiiotller trial. Likas c., Lackell, 301. 

805. A wi~l'rant in attac~hnierrt is suficit~nt wlre~r in substantial conformity 
wit11 the scvtiori. ,I1 ay v. .If e t ~ i e n ,  144. 

S:%. Tlrr abst~nce of his negligenc3e tloes not esonerate ;sheriff' who gives 
bond ant1 rvtnins goods rel~levil~etl. Sw.  340:3. Jlotor Po. v. Sands, 
732. 

!)OO, !)Ol, 002. An ndverst~ llarty 1v11o 1ias hcw~ ~xi lni intd may introduce 
his own testiuiony at  thc~ trial. I l f ~ l i  8 . .  l17illiit~s-liicSli.~ Co,, 210. 

!)ST. Tlrv glmrtrt~'s pronrise 1)y I I ~ I T I ~ ,  ullon a cvnsitlt,ration, to cliscalrarge ;I 

iuortgagc debt is not nithi11 tht. statute of frilutls. PnrTifr c. 
Miller, 501. 

!)ST. Agreement by 112iutllortl to t twmt's debts from ~ ) ~ ~ o c e e d s  of sale of 
trolls ret;riiletl hy him is not within ]~ur\-irw of statute. Vo'cw)?tilc 
Co. ,f3. B t y n ~ f .  .551. 

!)XS. Mortgagor nnd mortgi~grt, may malit, a v:llid 1)arol ('ontract to ter- 
minate this relationsliil). Stcrozs v. Trcvlingtotl, 191. 

!MS. The alq~ellant niust show twor  by record on aplwnl. T~ngtow v. 
Bodrc:i,r, 312. 

1146. The secretary of a corporntioi~ has implietl authority, under the 
facts of this case, to settle cal:lims against it. h'wk r.  II'ilki~ts- 
Ricks Co., 210. 

11'44. Attorney's fcrs cannot he allonrd as  11art of court costs. Rayan 1;. 
Ragan, 461. 

1654. Iiule 12. The husbmd holding legal title to lands in trust for wife 
is tenarit by curtesy therein. T~j t~da l l  v. Tlitrdall. 272. 

1664. Rules 12, 1, 4, 5. A devise c o ~ ~ t i n g e i ~ t  upon the 'birth of the son 
vests the title in the son u ~ o n  the Iral~penin:: of t l i ~  contingency. 
Porcer Co. v. Hajtlcood, 313. 

1666. Superior Court judge inust find suficitwt facts t o  sustain ortlrr 
allowing wife aliinouy pcndolfe life. Ilorton v. Horton, 332. 

1657, 1667. Husband liable to support of a1)andoned wif,? and child who 
violates a previous agreement thereto, and venue where wife re- 
sides by the force of his abandoning her. Kecfoi v. Rector, 618. 

1667, 16GS. Husband's interest in lands held by entireties may be charged 
for support of wife and minor children abandoned by him, and for 
counsel fees; and writ of possession rimy issue. I,rolton u. Holtotl, 
355. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 
3480. Thi s  section extends to  logging road, and  i s  constitutional. S. v. 

Lumber  Co., 122. 

4 0 4 .  Burglary  with intent to commit rape  is  sufficiently shown by the  
burglarious ent ry  with t he  present intent. S. v. Allen, 302. 

-1209. One who, knowingly, leaves defendant and  prosecutrix alone fo r  t he  
acco~nplishment of the  unlawful purpose is  gnilly under  this sec- 
tion. 6. v. Hart, 582. 

4215. The  evidence of in tent  a n d  ability to  car ry  out  threa t  i s  sutficient. 
S. v. Williams, 827. 

4225. The  offense is  not  obr ia ted  when the  defendant has,  by scheming 
and  persistent effort, overcome the  n i l l  of the  wife to  refuse h is  
advances ;  and so a s  to  t he  wife's voluntarily leaving home with 
him the  wife's testimonp may be supported by t8?stimony of o ther  
witnesses a s  to  her  character.  S .  u. Hopper, 405. 

4232. ('ommon-law definition of burglary changed by this section. LMi- 
nition of t he  two degree8 of t he  felony is given. S .  v. AZlet~, 3WL 

4'215, 4512. Presentment uiust be in two years fo r  assault  upon a female, 
etc. S. v. Efird, 482. 

4133. Cancellation consists not only of the  testator 's  intent but tilso of 
t he  physical act. In  r e  Will of William Love, 714. 

4162. Unless by the  construction of a n i l l  it: plainly app ta r s  t ha t  a dorise 
of land was  less than thc  fer ,  the  devise of the f ro  n i l l  lw con- 
strued. Smith  ?. Crccch, 187. 

4162. A devise to thc  wife of lands with limitation over to "those, who 
have been most kind to  us" vests the  fee sirr.ljlt. in thc \rife. 
Tl'cavw v. KirBy, 387. 

-4158. The  limitation of action al11)lit.s to marr ied  \roinrii. 11r 1.c l l ' i l l  of 
Tl 'etheri~~gton, 152. 

4175, 4177. S o t  required t h a t  priiici1)al ht, c.onvictcd beforc~ t r y i l ~ g  :ICC(>S- 

sory to the  offense. S. v. T\7ulto)1, 4%. 

5383 et seq. Elcction for  issu:ulc4e of to \wshiy  scliool I)onds not inra l i -  
dated by chapter 136, Laws  of 1023. Con~rs .  v. . l lcSear ,  352. 

4447. Plea  iri abatement  comes too late af ter  plea of guilty. Place of 
:ibmitlonnient l m s u m e d  to  h a r e  been a s  charged in indictnient. 
\7enue of action in county \rliere husljand's condu(.t ha s  forc.t~l  the  
\ ~ i f e  to rrside.  N. v. Hoolie/~,  701. 

4453. Evidence in th is  case l ield insufficient l:o convict. LS, c. Brtrgeas, 467. 

4506. A policeman may ar res t  witliout a war ran t  a n  off t~ ider  for  ( I r iv i~ig  
when drunk a n  automobile in the  city. S. v. Lo f t i n ,  205. 

4606. A criminal offense is  prrsumed to have talien place a s  charged in 
indictment. Defendant's remedy is by plea in abatement.  R. 1.. 

Oliver, 320. 

4610, 4616, 4625. Technical words formerly Iieccssary ill bills of indict- 
ment  have been abolished; and certain words of tw t iou  4615 may 
be regarded a s  surplusage. 5'. v. Hawleli, 430. 
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SEC. 
4613. Defendant i n  criminal action should request bill of particulars wheii 

i ~ ~ t l i c t n ~ e ~ ~ t  i s  in substantial  requirements of s ta tu te .  AS. v. Haw-  
ley, 433. 

4639. The jury may acquit  of felony and  find guilty of a n  assault  under 
a n  indictmeut charging both. S. v. Efird, 48%. 

4043. Esceptioii a t  close of State 's  evidence, and  of a l l  the  evidence, brings 
entire er ide l~ce  u p  for  reric\v or1 a p l ~ e a l  in criiuinal action. S. 'c. 
Kelly, 36.5. 

6926. Peti t ion for  election to issue bonds by school district, with provision 
t a k i ~ i g  away  discretionary l)o\rer of comluiss io~~ers  in locating 
school distr ict ,  \\.ill be disregarded so f a r  as the  restrictioii is  
coiicrrned. Laaetlby u. Cowzrs., 548. 

,5960. Absent ro t e r s  inust  sIio\r conditioiis required. Uucis c. Board of 
E'ducatio?l, 227. 

,5008. This  h a s  no bearing ulmn the  requirements of sectioli 3960, requir- 
ing absent ro t e r s  to show a s  a conditiou precedent the  coiiclitiolis 
necessary to the  ra l id i ty  of t he  exercise of this right. Dacis  ti. 

Board. of hTtlltcatiu)r, 227. 

7'386, 7979, 2815, 7987. T n s l ~ a y e r  before testing validity of t a x  lery  must 
pay under protest. Lien on personalty a t taches  a t  t ime of levy, 
autl not  against  purchaser of mercharulise who has  bought ~ v l l r ~ i  
l jrol~erty \\'tis unlisted. Cat'stclrplrc2i~ c. I'll/niozitlt. 90. 

c'ONSOI,IDATIOS. See Schools, 3. 

('( )SSTITUTIOS.  
ART. 

I, sec. 17. I t  is  not required for  the  due process clause t h a t  total  costs 
of street improrements be referred to a court  where right of appeal 
i s  givcn. lizrntcr z, Ga?lford, 452. 

I, see. 19. Rules of l aw  regarding burden of proof come within the  lxo- 
visioiis of this article. JlcUolcell v. R. X., 571. 

11, secs. 29 and  9. A bond issue by a city fo r  school buildings i s  not 
inra l id  by rcasoii of a la ter  s ta tu te  enlargiug the  corporate l imits 
but- rccogiiiziiig the  former l imits and  collferrillg the  liability to 
it. D u f f ~  C. G i . t ' ~ t ~ ~ b o r o ,  470. 

11. sec. 2)). h public-local l aw  may  authorize a county to t a x  aiid issue 
boiids for  maintenance of highways \r l ier~ not affcctilig the  eaist-  
cnce or change of h i g h ~ w y s  therein. A. c. Kelly, 3G5. 

IT ,  sec. 2. 1.2mergenc.y judge has  no jurisdictioii to determine a Iunttcr 
of mant7an~as a t  chambers. D ~ O L ~ L  C. Taylor, 251. 

V I I ,  see. 7. This  a1,glies to school districts, requiring a majority of the  
registered rotcws. Dacis  v. Board of Edzrcation, 227. 

I\-, sec. 27. C. S., sec. 273, raising jurisdictiolial amount of justice of the  
peace in  bastardy for  a l l o ~ ~ a n c e  to woniail, is  constitutional. 
IZichardson 2.. Eyerto?l, 291. 

T. sets. 3, 5. Lien on personal property attaches f rom time of l(>vy. 
Carstarphen z'. PIyrnouth, 90. 
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COI\'STITUTION-Con f inued. 
ART. 

V, see. 6. Statute authorizing a county to levy special tax upon ap- 
proval of electors, in excess of general tax limitation, is valid. 
S. v. Kelly, 364. 

VIII,  sec. 4. Restrictions as  to contracting municipal debt apply to those 
originally formed under the statute. TQaters v.  Comrs., 719. 

VII,  see. 4 A school district is not within the purviev of this section. 
Felmet 2;. Contrs., 251. 

VII, sec. 7. Restrictions of municipality to contract debts (Art. VIII,  
sec. 4 )  does not apply to elective measures of 11iis character by 
the municipality after i t  has been formed under a statute. Waters 
2;. Comv8., 519. 

YII,  st^. 7 .  A school district havi i~g voted to pay its share of expense of 
district with which i t  is cvmsolidated, a bond issue by the consoli- 
tlatcd district will be upheld. School Com~nlttec v. Board of Edu- 
cuttorr, 618. 

YII, sec. 17. Tlie faith and credit clause of the Constitution does not lwr- 
init a city to give to a chamber of c30mnlerce rooneys to be ex- 
pended bp a chamber of commerce from its general rcvenuc 
lictchic 1.. Ilcdrick, 392. 

S,  st^. 6. ('ominon-law rulc giving liusbantl nctunl or potential owner- 
slii[) of nife 's c11osc.s in action by reducing thrm to 1)ossession is 
lion. clinngcd. Tuvlinyton v. Lucas, 2%. 

S I Y ,  wc. 1. The st:itcinrnt ns to colored man being guilty of asbaulting 
a young nh i te  girl (C. S., 4215) is not in contrarention of the 
('onstitution, under tlie facts of this case. S. a. Ti7zlliams, 627. 

C'C)SSTITUllIOSAIJ LSW. See Sunday. 2 ;  Cities and Towns, 1 ; Corpora- 
tions, G: Courts, 2 ;  Estates, 3, 12 ; Criminal Law, l i :  Evidence, 4G; 
Schools, 6 ;  Taxation, 14, 16 

1. Consf if 11 t ~ o n a l  Lnlr-rS'tut ufcs-P),('~u?)~ptio)ls.-The l tgal presumptioil 
is in favor of the constitutionality of a statute, and the courts will 
not cmstruc it otl~erwise unless the conflict with tlie fundamental 
1:1w is manifest and without re:\sonable doubt. Hartsfield 2;. Sczo 
Llovi, 126 

2 .  Constifrc tionul Lnw-Jlunccipal Corpo)'atiotzs-Cities and To~rns-Tax- 
ation.-OUY C'onstitution, Art. VII,  see. 7, requiring the apgrovnl of 
the electors to a p~ol~osi t ion of ~ l e d g i n g  its faith or loaning its credit 
by municil)i~litic~s, al11)lies to taxing school districts, and the validity 
of tllr tax or bonds requiring their sanction is determined by a 
ninjority of the registered voters. Duals v. Board o] Educatton, 227. 

3 Co)lstit?tfionnl Lute-dppcal and I$~ror-Bz~wZen of P~.oof.--The burden 
is ul)on tlie apl~ellant attacking as unconstitutional the provisions 
of a statute to show its unconstitutionality beyond a reasonable 
doubt. If'clnlet v. Cornrs., 231. 

4. Co)?sfituf~onul La~c.-Tartzfio?~--rYcl~ool Districts.-h school district is 
not ni t l~ir i  the purview of our Comtitutmn, 4 r t .  VIII,  see. 4, restrict- 
ing tllc poner of cities, toilns, and incorporated villages, a s  to tax- 
ation, assessment, borrowing money, contracting debts, loaning their 
credit, etc. Zbid. 



INDEX. 829 

CONSTITUTIONAL LAW-Continued. 
5. Constitutional Law-Roads a d  Highxa2/s-Counties-Taxation.-It i s  

within t h e  legislative power to  prescribe by wha t  method the  roads 
of a county shall  be worked and  kept in repair---whether by labor, 
taxat ion  on the  property, o r  by funds  raised f rom licellse t ax ,  o r  
by a mixture  of two or more of these methods, varying in  different 
counties and  localities, in accordance with the  legally ascertained 
wishes of the  people of each, subject to  be ?hanged by subsequent 
legislation not in riolatiorl of constitutional requirements. S. z?. 

Kell?j, 365. 

6. Constitutiottal Larr. - Y'tcratiotr - Bot~tls-Stcctl~tes-Cont,-acts.-JVliere 
a n  earlier  public-local l aw  provides for  taxation o r  a bond issue 
for  t he  mainteliance of lligli\vay districts \vitliin the  c o u ~ ~ t y ,  and  a 
later s ta tu te  i s  l~as sed ,  providing in addition for  t he  working of the  
roads for  several days out of tlic year by all  able-botlicd men be- 
tween certain ages, or,  i n  lieu thereof, t he  payment of a certain sum 
of money. the  la ter  law does not impair tlie obligations of a contract  
ant1 fall  withill the inhibition of our  C o ~ i s t i t u t i o ~ ~ .  hnt tends to 
increase the  value of the  road bonds issued nnder the  provisions 
of tlie earl ier  statute.  Ibid.  

7. Co)~stitrctiotlal Low - Jlvrticipal Corporntiotls - Cocc?ztics-1'a.rntim- 
Bonds-Locnl Ntatutcs-Spcc*ial Rfatulcn.-h public-local law appli- 
ca l~ l e  to t he  maintenance of t he  pulllic lligliways of n county and 
autliorizin;. taxation o r  issuauce of bonds for  th is  purpose, v i t l i  
cert :~in sl)ecific su l~e rv i s io l~  and control. i s  not such local or s l~ecia l  
ac t  a s  falls  within tlie inliibitioil of our  Constitution (Art .  11, sec. 
?!I), \vlicr? i t  does not affect the  "laying out,  opening, altering. rnnili- 
taining or discontinui~lg" t he  then esist ing l i igh~vays,  etc. Ibid.  

8. Cot~sti tr~tiotral  L I I L ( . - T t ~ , r n t i o t ~ - B o d - c t o - S c i  Tax-A'fnt- 
1ctes.-Authority may bc given by the  Legislature to a county to levy 
n special t a x  for ro:~cl l ~ u r l ~ o s ~ s  upon the  a l ~ ~ ~ r u v n l  of i t s  eltTctors 1:iw- 
fully ascertair~ed, to  escced the  general t a x  limitation, 1 ) ~  spcscial 
o r  general acts. Const., Art .  TT, sec. 0. Ibiti. 

9. Co~tsfitrcfio)~al Ltr~c.-Y'a,r.ntio)~.-Th~ (:ourts \\-ill not declare a s ta tu te  
invalid a s  unco~~s t i t u t iona l  unless i t  clearly al)pears to  be so. Ihid. 

10. Co~cstifutio11trl Lnrc - I'ocntion - .111111icipul Co)'pot'atio)~s-Citie.? atld 
Torr.tt.s-Clru~i~l~r~r of Co~tr?~rc~).cc.--~Yrticlt~ V I I ,  section 17. of our  Sta te  
Col~s t i tu t io~i .  restrictillg the  11ower of tlie 1,egislature f r o ~ u  a l lo \~ i i i g  
counties, cities, and  t o \ \ - ~ ~ s  to contract  a debt. pledfr i ts  fa i th  or loan 
i t s  credit, o r  to levy or collect m y  t ax  cscept for  t he  uecessary e s -  
Dense thereof, is  n.it11 reference to tlie c o u ~ ~ t y ,  city or ~ ( I I Y I I  a s  a Sta te  
governmerital agrncy. allcl does not autliorizc a n  :ippl'ol~ri:~tior~ of n 
certain per ccnt of taxes  levictl upon their  tazljayers for  the 11st) o r  
tlis1)osition of a clianlber of commerce of n city, ~ v i t l ~ o u t  t l ~ c  ap l~ rova l  
of the  qualified voters therein asccrtnincd by a n  election duly lirltl 
for  t h a t  l)nrpose. Rt'tclric v. Hc~tlt.i~li, :<!I?. 

11. Cofzstit~rtiot~ttl Laic-Ruce Diso'i?)zi)~ntiott--Prtblic Parks.-Reasonable 
r e g u l a t i o ~ ~ s  may be made a s  to  city parlis for  t he  white race, looking 
to tlie separation of tlie races. with the  l inii tat ior~ tha t  there shall 
be equal facilities afforded to  butli racrs  ac.cortling to their  nreds mid 
requirements, without r iolating the  constitutional r tquirements on 
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the subject of race legislation: and where a city has accepted a 
dedication of lands for the purpose of a park for I he white race, i t  
is within the constitutional bounds for the governing municipal au- 
thorities to determine the equality of like places for the colored 
race; and an  exception of race discrimination in this respect is 
untenable, unless i t  is made to appc5ar that  such authorities had 
violated the coilstitutional inhibition. Berru v. Dzf~harn,  422. 

12. Same-Title-Fee Simple-Reptcgrza?~cf/.--Semble, a vity or town that 
had accepted the dedication of a public park in violation of the con- 
stitutional inhibition against race discrimination may disregard the 
unconstitutional qualification annexed :is a condition to the fee simple 
in the lands. Ibid. 

13. Constitutional Lazc-Statutes-Colo'/9.-The court will not esercise its 
high prerogative power to declare a statute uncoilstitutional nlien 
by reasonable construction i t  will comply v i t h  the organic law, eTery 
presumption being in fa ror  of its validity ; and i t  will not he con- 
strued as  relmgnant unless its invahdity is "cle:w, complete and 
unmistalinhlc," or slionn beyond a rcasonnt)lc d ~ u b t .  G u u f ~ r  2) 

Sattford, 452. 

14. Same - Due I'r ocess -Mu?zioipal Corporxtiouo - Cif ies axd Tozcns- 
Street Imp/  o c e ~ ~ z e ~ ~ t s - ~ i s s c s s ? ) ~ c ) z t ~ ' 1 - 1 ' ~ 1 ~ a t i o t ~ . - - & ~ o  . the purpose of 
an assessment by a m u n i c i ~ a l  corpor:ition of land abutting upon its 
improved streets, i t  is for the 1.cgislature to determine whether tlie 
improvements are of benefit to the lnnrls privately omned. Ibid. 

13. Same.-It is not necessarily required for the "due process" clauses of 
the constitutions (&'edcral (lon+titution. A t .  S IV,  :sec. 1, State Con- 
stitution. Art. I, ucc. 1 7 )  that  the totnl cost of str1:et improvements 
alloned by statute to be mad? by a city or to\\n sliould be referred 
to a regularly constitutecl judicial tribunal, and a statutory prorision 
nialiing tlie determination thereof by the board of aldermen of the 
tonil filial and conclusire. subject to iml)caclinient only for fraud 
and collusion, upon due notice previously given tlie private onncrs  
of the land assessctl, with the right of appeal, is a valid and con- 
stitutional grant of such authority. Gemble, the right of appeal is 
not always essential to t11~  "due l~rocess" clauses of the State or 
Federal constitutions. Ibid. 

16. ~S'nn~e-Solice--4ppctL1 a ~ d  I3lr.01. -Wlwre the statute autholizes the 
board of aldermrn of a tonn  to assess the adjoining lands on a street 
iinl)rorecl, and provides that  clue notice be given such owners to 
appear before tlie board and urge thtdr objections to the proposed 
assessment, with right of appeal to the Superior ('ourt, and thence 
to the Supreme Court, it is sutficient ~ioticc to such Imdonners  untler 
the "due process" clauhrs of tlic State ant1 Fctleral constitntion+ 
Ibid. 

17. Constit utioiml La~c-Jfunicipu Co~'pot'atlo)~s-Cities 1111 d To~o~s-Goc- 
o'?tnzcnt - Taxation - Disci 'et i~)~-Et)zi?tet~f  Domaitr.-The statutory 
power conferred on the board of alderinen of n town to assess landu 
of owners abutting on n street improved is usually referred to the 
right of tnsntion, aud not to that  of ~ w ~ i n e n t  domaill. Ibid. 
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18. Same-State Highways.-The private owners of land abutting on an 

improved street of a town, which is assessed therefor, cannot suc- 
cessfully contend that  money furnished by the State Highway Com- 
mission for a State highway running through the town should be 
for their sole benefit, and was unlawfully to be applied for the benefit 
of all of the taxpayers of the town. Ibid. 

19. Constitutional Lazo-School Dist~icts-Local Laws-Statutes.-In con- 
formity with the Municipal Finance Act, a city voted for the issuance 
of bonds, in a certain amount, for purchasing land and erecting 
building for public-school purposes, and issued half thereof and con- 
tracted for the use of the full balance of the bonds: Held. a later 
public-local act that  enlarged the city limits and recognized therein 
the independent esistence of a public-school district nithin the 
former limits is not contrary to the provisions of our recent amend- 
ment to our Constitution, Art. 11, sec. 29, as an attempt to establish 
a school district, or to change the limits of those already established. 
Duffy v. Greemboro, 470. 

20. Same-Taxatiotl-Botids-Injunction.-\Were a city has created debts 
in view of a bond issue for its public schools, within its corporate 
limits, under the provisions of the Municipal Finance Act, and there- 
after by a local public statute the limits of the city are enlarged. 
but recognizing the independent school district ni thin the old limits. 
arid having previously issued part of the bonds, l~rocecd to issue 
more of them to meet the obligations already incurred before the. 
enactment of the local statute, their proposed action is not contrary 
to the provisions of our ('ollstitution, Art VII,  see. 0, as  the author it^ 
previously conferred imports a liability to taxation ; and the further 
issuance of the bonds may not be enjoined a t  the suit of a taxpayer 
Ibid. 

21 ('ottstit~itional Lox-Talsi+ty of Propertrt-Just Compct~satiotz-Fedcr ol 
and State  Co)tstitutiotzs.-TVhile, so far  as  Xorth Carolina is con- 
cerned, the onlj organic law requiring just compensation to be l ~ a l d  
the olrner for talring his land for a public use, a s  the relocation 
of a h igh~ray  thereon, is to be found in the Federal Con\titution. 
and relates to such matters as  are  cognizable by the United Statec 
courts thereunder, the principle is grounded in natural equity ant1 
applies to the internal matters of State government as  a part of thr. 
laws of this State. Parks a. Corn? s., 491. 

22. Const~ttitional L a ~ c  - Once-Scl~ooTr-Cd~~rnttott-Counties-Boardq- 
Elections.-Where a county hoard of education consiqtinc of five 
members, emponered by statute to elect a county sul~erintrndcnt 
of schools, vote three for the relator and two for the present incnm- 
bent, but one of the three has accepted the position of tructer of a 
graded school, and entered into the discharge of the duties thereof. 
he is disqualified by holding two offices, prohibited by the Constitu- 
tion, and the result being a tie, the present incumbent holds orcr 
until his successor may be lawfully appointed. S. v. Long, 317. 

23 Same-Chafrman of Board--Secotzd Vote-TE-The chairman of a 
county board of education may not vote a s  a member for a county 
superintendent, and also as  chairman to break a tie caused by liic 
vote. Ibid. 
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24. Constitutional Law-Criminal Law-New Trials-Cwstody of Defend- 

ant.-In preserving to the defendant in a criminal action a fair trial 
in accordance with the bill of rights preserved to him by our Con- 
stitution, and in granting him a new trial in the Superior Court, i t  
does not necessarily follow that  he is to be discharged from the 
custody of the courts. S. 2,. Hart ,  582. 

25. Constitutional Law - Municipal Corporations-Citi5s and Towns- 
Streets-Assessments-Due Proc'ess-Appeal and lh-or-Statutes.- 
The right of appeal to the courts being provided ill case of dissatis- 
faction by an owner of land abutting on a street assessed by the 
governing body of a municipality for street impro~ement ,  the objec- 
tion that the owner's property is takrn for a public use in contra- 
vention of tlie due process clause of the Constitul ion is untenable. 
C. S., sec. 2714. Leak v. Wadcsboro, 681. 

26. Constitutional Law - Schools - l 'mat ion - Uunicip~zl Coty~omtions- 
Faith and Ct.edit-Electio?zs.-The provisions of Article VIII,  section 
4, of our Constitution, relates to municipal corporations as  originally 
formed under legislative enactment, arid is more restrictive in limit- 
ing the municipality i11 contracting debts or pledging their credit than 
Article VII, section 7, which requires an election by its roters to do 
so, when not for necessary expenses; and an escrptiori to the con- 
stitutionality of chapter 722, Public Laws of 10115, cannot he sus- 
tained on tlie ground that i t  does not limit the am~mnt  of the bonds 
that may be issued for the purposes therejn authorized. 1T7aters r .  
Cornrs., 719. 

CONTEKTIOSS. See Appeal and Error, 3, 27. 

COSTINGEST REBIAIKDERS. See Estates, 8 ;  Husband and Wift>, 1 

COKTRACTS. See C'arrir~s, 3. 8, 13:  ('ommerce, 1 ; Dteds ant1 ('olirey- 
ances, 4, 11 ; Waters, 2 ; Evidence, 11 ; Insurance, 1, 4, 7 ; Constitutional 
Law, 6 ;  Bills ant1 Sotes, 8 ;  Trusts. 7 ; Landlord anil Tenrrut, 1 : New 
Trials, 2. 

1. Contracts-Scfr I'ton~ise-Consitlr~t.atio?/-Stntnte of Fmuds-DcDt of 
d?1other-1I~1.ztiny-Lat~dlord and !i"rnanf.-\There the onner of lands 
has executed his note for xnolieys tn be used by his tenant, and 
agrees with another such owner that he would release his tenant 
to become tlie trnant on the other's land for raising a crop thereon, 
if the latter \\auld pay off or discharge the note held by the bank, 
and accordin:'Iy the tenant makrs the change, the llromise to become 
bound to the payment of the note a t  the bank is a new promiqe, sup- 
ported bx a sufficient consideration, rmd  does not come within the 
nlenning of the statute of frauds, requiring a signt,d, etc., nritinq 
for one to become bound for the obligation of a,~otlier.  Dnlrix 2). 

Faulkner, 439. 

2. Contracts-Deeds and Co~tce~/a)ic~f~s.-'I'lie l~rinciple aftording relief 
for fraud and deceit applies in  roper instances to deeds and con- 
tracts concerning both real and personal property, the essential fea- 
tures ordinarily being that  there should have been false representa- 
tions of some material fact, within the knowlec ge of the party 
making it. and reasonahly relied upon by the other whereby he was 
induced to enter into the contract to his l~ecuniaiy injury. Ernns 
9. Davis, 41. 
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CONTRAkCTS-Co)~tilzued. 
3. Comtrncts-Vendor a ) fd  Ptlrcl~trscr--Bsgcciul Goods-Breach-Xeawe 

of Damages -Where an execntory contract for sale of goods peculiar 
to the seller's business, and not available for the sale by the ventlor 
to its general trade, in t l r~s  caw ar t  calendars nit11 the purchaser's 
name printed thereon, v i th  a s t l~ulat ion in tlre contract against 
countermand, and the goods arc not presently in existence, but there- 
after to he especially manufacturetl, the seller, upon being notified 
by the purchaser, in breach of 111s contract, that he nould not accept 
the goods, may not continue their manufacture and thus increase 
the purchaser's damaaes; and thc measure thereof is the cost in- 
c u ~ r e d  by the seller up to the time he received the notification, to- 
~ c t h e r  n i t h  the profits hc nould have made had the contract not 
been breached. Advertising Co. 7;. TT7arehoz~se Co., 197. 

4. Sanlc-Ecide?1tc-Inst1~~~ct1o~ts-Q1~c~t1r1 fo ,  J t i r /~-  l p p c ~ l  cci~d I:I I 0 1 .  

TVhcrcg a purchaser has breachrd 11is c~ecutory  contract for the 
manufacture of goods made especially for him, before their com- 
pletion, the qucstion of clamages is for the jury upon the evidence 
thereof, and n peremptory instruction flom the court that they alrard 
the plaintiff the full contract price is reversible error. Ibid. 

3.  Co?ztiacts-Conzpromiue-Pmisc.-A\ promise made ant1 arce1)tetl hy 
the proprietor of an automobile garage or its authorized agent, to 
pay the plaintiff for his automobile, n l ~ i c h  n a s  claimed to have been 
negligently delayed under dnngcrous conditioni, in repairing, through 
the defendant's fault, and consequently burned in the destiuction 
of the garage by fire, is a valid and binding one, upon a iufficient 
consideration, and enforceable in our courts. Beck v TVillit?~s-Ricks 
Co., 210. 

6. Same-Principal a?rd d g e n -  Corporations.-The ~ecrc'tary of an in- 
corporated garage and auto repair company has the imphed authority 
to settle claims made for damages upon the corporation, C. S., sec. 
1113, and one so dealing \\it11 him therein nil1 not he hound by a 
secret limitation of his authority; and upon his own testimony that 
he was the proper one to be dealt with in this respect, the question 
of the corporation's liability for his promise to pay the claim is 
properly presented. Ibid. 

7. Same-J~rdr/morts.-H~ld, the affirnlntire rerdict estahlishinq the de- 
fendant's negligence in this case, as  tlre cause of plaintiff's damage, 
and fixing the amount thereof, n a s  sufficient to support a verdict in 
plaintiff's favor, there being no further defense claimed. Ibtd. 

8. Co)~tructs-Llrbltratiot~ ( ~ n d  Atcard-E~.idcr~ce-P~.ilzrcI-Instructions- 
Where there & a s  conflicting evidence upon the trial of an action to 
recover the purchase price of Inmber sold, and acceptance refused 
upon the ground that i t  did not come up to specifications, as  to 
whether the parties had agreed to be bound by the conclusion of 
an official inspector, i t  is not error for the judge to charge the jury 
that, in the absence of fraud in the procuring of the contract, to 
abide by the inspection, if the jury found that there was such con- 
tract, the defendant would be bound by the result, and should the 
jury so find, they need not consider defendant's testimony that  the 
lumber did not come up to grade or quality called for in the original 
contract. Lumber Co. v. Briggs-Shaffner Co., 347. 

53-186 
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COKTRXCTS-Con ti?~ucd. 
9. Con tracts - 7l~ritz?1r/-A)nbiguit]j-Coli)~ts-Qtie~ t io?ls for J to  11-Trials. 

While the meaning of a \vritten contract is  ord~nari ly  interpreted 
as  a m2tter of law, this rule is not applicable in case of ambiguity, 
and under the evidence an issue of fact is presented. Montgomery 
c .  Ring, 403. 

10. Sanzc-E'vide?~c.c.-JT'liertt the plaintiff contracted nil11 tlir defentlnnt 
for ten per cent to be paid him for the supervision of the building 
of the latter's house, if the cost of its erection should not exceed a 
certain sum, and there is critlclice that nit11 the ten per cent added 
the cost esceeded that sum, a:id conflicting evidence as  to whether 
the onner added extras n i t h  this result, and upon a counterclaim 
alleging that plaintiff damaged the defendant b:, his carelessness 
and the un\~orkmanlilrr manner in nliich he performed his services, 
issues of fact in these two respects are raised for the determination 
of the jury. Ibid. 

11. Colttracts - Voldor o i ~ d  I'nl'ckaso- Fuldoice - Questions for J t c t  11- 
Appeal aud Error-1ss1res.-It is neceqsary to a binding contract that  
the minds of the l~art ies  agrw upon its terms;  and where, in an 
action between the parties to recover for goods sold to be delivered 
by coninloll carrier, and the purchaser refused thv shipment, \ ~ h i c h  
was afterwards des t ro~ed  by fire in the carrier's warehouse, there 
is conflicting evidence as  to whether certain shirts were purchased 
a t  a less price than demanded by the seller, in an order for overalls 
and shirts, which comprised the shipment thus dwtroyed, it  is for 
the jury to determine whether the order was entire for both the 
shirts and the overalls, and whether the seller had demanded a 
higher price for the shirts than that  agreed upon; and an instruction 
directing a rerdict in the seller's favor is reversible error :  Held, 
further, the issue, "In what sum is the defendant indebted to the 
plaintiff?" is a proper one. Overall C'o. v. Hotmes, 428. 

12. Contracts - Parol-Rtatute of Ft azids--Promise to Pa!! Debt of 9 1 1 -  

other-Llfortgages-Deeds and Conceyance8-Consideratiolt.-A pur- 
chaser of land received his deed therefor and gave back a mortgage, 
which was registered, for the balance of the purcf ase price secured 
by his notes under seal, and thereafter conveyed his equity to a third 
person in consideration of a certain cash payment and his grantee's 
parol promise to gay off the mortgage debt: Held the parol agree- 
ment for the payment of the mortgage debt n a s  not a promise to 
pay the debt of another required by the statute of frauds to be in 
writing ( C .  S., sec. 98S), and is valid and enforceable as  a direct 
obligation of his grantee supported by a suficicmt consideration. 
Parlier v. Miller, 501. 

13. flame-Parties-Privies-Actions.-Where the grantee of the mort- 
gagor has agreed a s  a part of the purchase price of lands to  assume 
the payment of a mortgage thereon, the mortgagee, as  the one for 
whose benefit the contract mas made, though not strictly a privy 
thereto, may maintain his action thereon, both against his mort- 
gagor and the grantee in the latter's deed. Ibid. 

14. flame-Notes Under Seal--Ihnitation of Actions.-Where the grantee 
of a mortgagor of lands has assumed, under a valid agreement, to 
discharge the mortgage debt, evidenced by notes under seal, the ten- 
year statute of limitations applies. C. s., see. 437. Ibid. 
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CONTRACTS-Cot1 tfntied 
15. Contracts - A o  1 ~ c o ~ - C " o 1 ~ s i d c r a t ~ o ~ ~ - E 1 1 ~ ~ 1 e ~ ~ c ~ - ~ ~ i c ~ s t o s  for Jnr-u - 

Evidence of services rendered by plaintift' to his deceased uncle in 
the latter's lifetime, in lookins after, collecting and disbursing the 
l~roceeds of his large crop of tobacco sold on warehouse floors, a t  his 
request. ic  sufficient of a consideration to support an action u ~ o n  a 
note he had later gircn his ncphew therefor. Jones ?.. Tl'instcad, ,537 

16. Rnmc-Fiatid -Hclrl. in this casr there n a s  no valid olrjrction to the 
adeqnac-y of con+leration given for the note sued on, ill the absence 
of el idelice of fraud or in~position sufficient to ritiate the contract 
IlJld 

17. Contracts - Qfcanfnnz Xer-utt - &'el-zices Rozdcl cd - Actzo t~  -Service 
rcntlcred by a an-oman to her husl~and's brother, of a household 
nature, are a sufficient consideration to support his promise "to 
n~al,c ample proriqion for her and to see that she should be well 
paid for her serrices," upon nhich her action to rccover upon a 
q ~ t a ~ l t u m  meruit will lie. Wood v. l1700d, 559. 

IS Same-Llmitntion of ilctzons -The statute of limitatio~is: for s e n  ~ c w  
rendered will run againqt the one claiming compensation therefor 
upon an implied promise to pay, upon a qua?ztlcln nzeruit, three Fears 
nest  before the commencemcnt of the action, in the ahsence of a 
r~revailing custom to the contrary, such implied promise being to 
pay for such services as  and when rendered. The suggestion in 
Hauser v. Sain, 74 N. C., 552, on the point, is overruled. Ibid 

19. Same - Instrltctions - Directwzg Verdict -Appeal and Error-Preju- 
dice-Xezo Trials.--In an action to recorer upon a quantum meruit 
for services rendered to a deceased person immediately preceding 
the time of his death, involving the application of the three-year 
statute of limitations, the jury found the issue as  to amount in a 
certain sum, and answered the issue as to the statute in the affirma- 
tire, whereupon the judge refused to sign judgment upon the verdict, 
and directed them to retire and find, in addition to their verdict on 
the last issue, in effect, that the plaintiff'q action n a s  barred "for 
all time except three years next preceding the death of plaintiff's 
intestate" : Held, prejudicial to the defendant, depriving him of the 
right to have the jury reconsider their verdict a s  to the amount of 
the damages to be anarded as  falling within the statutory periocl. 
in view of the direction given by the judge on the last issue. Ibid. 

CONTRIBUTORY NEGLIGEXCE. See Railroads, 1, 6 ; Negligence, 6, 7 ; 
Carriers, 12, 16 ;  hfunicipal Corporations, 10. 

CORPORATIONS. See Evidence. 7 :  Appeal and Error, 11 ;  Contracts, 6 ;  
Actions, 4 ; hlortgages, 8 ;  New Trials, 2 ; Taxation, 15. 

1. Corporations-Shares of Stock-Transfer of Shares-Liens.-While the 
constitution or by-laws of a corporation may make its shares of 
stock transferable on the books of the company, the written assign- 
ment thereto on the certificate by the owner of his shares, accom- 
panied by delivery, is sufficient as  between the parties to pass the 
full title thereof to the transferee, and the mere delivery, without 
such written assignment, a t  least a n  equitable title thereto. Castel- 
loe u. Jenkins, 166. 
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CORPORATIONS-Continued. 
2. Same-Transfer in Blank-Priwipal and Agent.--Where the owner 

of shares of stock in a corporation signs a blank space thereon left 
for the transfer thereof, with written power of attorney left also in 
blank, accompanied by delivery, the transferee is prima facie pre- 
sumed to be the onner of the shares, with right to have them trans- 
ferred on the books of the corporation. Ibid. 

3. Same-Title.-The prima facie title to shares of stocXB in a corporation 
of one to whom the owner has transferred them, accompanied with 
delivery, is superior to that  of a pledgee thereof, under the terms 
of a written agreement executed before any shares had been issued 
by the corporation, when the transferee has acquired them without 
notice of the pledgee's claim, As to whether the pledgee's agree- 
ment was technically a mortgage, or an esecutory contract for de- 
livering the shares when issued, or that the pledgor should hold for 
the pledgee's benefit, was not necessary to be dec ded. Ibid. 

4. Same-Delizer~ of Shares.-The principle relating to constructive or 
symbolic delivery of the possession of personal property has no 
application to a pledge of shares of stock in a corporation under a 
written agreement made before the corporation had issued its shares, 
a s  against a transferee to nhom they had been made without notice 
of the pledgee's claim. Ibid. 

5. Same-Burden of Proof.-The burden of proof is on the plaintiff, 
claiming a s  pledgee of shares of stock in a corporation, under a 
written agreement with the owner, executed before the corporation 
had issued any, to show priority over the title of one who had 
acquired as  a transferee. Ibid. 

6. Corporations-Condemnation-Constitutional L ~ w . ~ l J n d e r  the facts of 
this appeal: Held, the defendant's position is untenable that the 
powers conferred upon the plaintiff, petitioner in condemnation of 
their lands, were special privileges, contrary to the Fourteenth 
Amendment to the Federal Constitution, under the authority of 
Power Co. v. Pozcer Co., 175 N. C., 668, and other like cases cited. 
Power Co. u. Power Co., 179. 

7. Corporations-Condemnation-Veasure of Damages.--The measure of 
damages in proceedings of a public-service corporation to condemn 
lands for a public or quasi-public use is the fair market value of the 
lands, taking into consideration any and all uses or purposes to 
which the property is reasonably adapted, and might, with reason- 
able probability, be applied. Ibid. 

8. Corporations - Deeds-Mortgages-Chattel Nortgages-Probate-Hat- 
utes-Common Law-Signature of 0flcer.-While it  is the better 
course to follow the suggested methods of C. S., sec. 3326, in the 
execution of a corporate chattel mortgage, there being no general 
law or charter provision to the contrary, it  is not necessary to its 
validity that the witness to the probate certifies in its probate that  
he saw the presiding member sign it, when othel.\vise it  complies 
with the requirements of the general law. Bank 2.. Pearson, 609. 

9. Same-Lands-Interest-Chattel Mortgages.-The execution of a deed 
or contract by a corporation concerning lands, or arl interest therein, 
is required by our statute of frauds to be signed, a s  well a s  in 
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writing, but this does not extend to the execution of a corl~orate 
chattel mortgage, and it  is suficient as  to the latter, in the absence 
of charter provisions to the contrary, that  the subscribing witness 
testify in the probate that he knows the common seal of the cor- 
poration, that he saw the presiding member attach i t  thereto, and 
that he became a subscribing nitness in his presence, the same being 
in accordance with the general law relating to instruments of this 
character. Ibid. 

10. Same - Registratton - Liens - Judgmeitts-Ereclctiott-Sales-Pur- 
chaser.-Where a corl~oration has executed its chattel mortgage in 
accordance with the general l a n ,  and it has been regularly admitted 
to probate, and accordingly registered in the proper county, the lie11 
thereof is superior to that of levy under a later judqment, and the 
purchaser a t  the execution sale acquires the personalty subject to 
the prior registe~eti mortgage. Ibrd. 

11. Corporatiotls - Bit hscriptions - Conditions - I r a i ~ c i '  -A subscriber to 
shares of stock in a corporation proposed to be formed waives certain 
of the stil)ulations co~~ta ined  in his nritten subscription when he has 
afteruartls bec.ome an incorporator and active trustee for its forma- 
tioil for the purposes set forth in his subscription, and has attempted 
to deal n i t h  it  under the prorisions of its iacorporation. Hotel Co. 
v. Lafta, 709. 

12. Corporntio?~a - 0,fJcers - Declai'atio?fs-Evide?~ce-PI-ejt~dicial Error- 
Sppeal and Error.-Declarations of an officer of a corporation that 
took over the assets of ailother corporation, that his company had 
assumed its liabilities also, are incoml~etent in an action to recover 
upon a note given plaintiff by the absorbed corporation, when not 
made ill the declaraiit's line of official duty, or while not discharging 
it  in reference to a transaction for the company. Bank 2). N f g .  
Co., 744. 

CORRECTION. See Verdict, 1 ;  Deeds and Conveyances, 12. 

COSTS. See Habeas Corpus, 6 ;  Pleadings, 6. 

COUNTERCLAIM. See Pleadings, 1. 

COUNTIES. See Constitutional Law, 5, 7, 22;  Statutes, 6, 8 ;  Highways, 1 ;  
Appeal and Error, 33;  Schools, 1, 3. 

COURTS. See Appeal and Error, 2, 20, 21, 34;  Boundaries, 1 ;  Habeas 
Corpus, 2 ; Pleadings, 6, 14;  Verdict, 1 ; Wills, 1, 2, 3, 4 ; Attachment, 
1 ; Venue, 2 ; Cities and T o m s ,  2 ; Trespass, 3 ; Bastardy, 2 ; Husband 
aild Wife, 2 ; Contracts, 9 ; Co~istitutional Law. 13 ; Highways, 3 ; Deeds 
and Conveyances, 12 ; Schools, 4 ; Taxation, 13, 15. 

1. Cozirts-Jtirisdiction-Acco~cltts Severable-Evidence-Demurrer.-The 
plaintiff owned a store, and agreed with the defendant, who operated 
a sa~rmil l ,  that  the former ~ ~ o u l d  pay, in goods, etc., the orders on 
him by the latter, evidenced by "plucks," or brass checks, given to 
his mill employees, and the latter would make weekly settlements 
therefor in cash: Held, the agreement for a weekly settlement was 
divisible and may be split up into several causes of action and 
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brought before a justice of the peace when the amount is jurisdic- 
tional in his court;  and the fact that an account was stated between 
the parties, showing a total balance due from various meekly ac- 
counts within the jurisdiction of the Superior Court, does not oust 
the jurisdiction of the justice of the peace or confer exclusive juris- 
diction on the Superior Court; and a demurrer to the evidence tend- 
ing to establish such facts is properly overruled. Mayo v. 3lartin, 1. 

2. Courts - Emergtwcu Judges-Va,zdanzzls-Jurisdicti~?~-Statutes-Cofz- 
stitutio?tal Law-Emergency judges, appointed under the provisions 
of our statute as  to Supreme and Superior Cour~, judges who have 
retired from active service in pursuance of the provisions of our 
Constitution, have no jurisdiction to hear and determine, a t  chambers, 
a matter of mandamus, or when he is not holding a term of court 
assigned to him. Const., Art. IV, sec. 11. D u ? ~  v. Taylor, 254. 

3. Courts - Criminal Law-Jurisdiction--Pleas-Abatt3met~t.--Under our 
statute, a criminal offense is deemc>d to have taken place in the 
county in which the indictment charges it  had occurred, unless the 
defendant deny the same by plea in abatement. C. S., sec. 4606. 
8. v. Oliver, 329. 

4. Same-TVaicer.-While the court's jurisdiction of the subject-matter 
of a criminal offense may not be acquired with the defendant's con- 
sent, i t  is otherwise as  to the jurisdiction of his person; and where 
he asks and obtains a continuance of the action against him, he 
waives the court's want of jurisdiction of his person, and thereafter 
a plea in  abatement comes too late. I b i d .  

5. Courts-Allowance-Attorney and Client-Attorney's Fees-Partition- 
Dower.-In proceedings to partition lands held in common among 
the heirs a t  law of the deceased, including the question of dower and 
the claim of widow to be allowed a certain fee-simple interest by 
contract, the court is without authority to allow attorney's fees a s  
a part of the costs, there being no statutory provision to that effect 
(C. S., sec. 1244). The case differentiated from those wherein the 
employment of counsel was found necessary to protect the rights of 
infants represented by guardian in litigation, and other analogous 
cases. Ragan v. Ragan, 461. 

6. Courts - Discretion - Issues-Xegligencc-Assumption of Risks.-The 
fact that the defense of contributory negligence and assumption of 
risks was submitted by the trial judge under one issue is not alone 
erroneous, but a matter within his discretion. Hal1 v. Chair Co., 469. 

7. Courts-Discretio+Verdict Set Aside--Criminal Law.-The granting 
or refusal to set aside a verdict by the trial jullge in a criminal 
prosecution on the ground that the verdict is contrary to the weight 
of the evidence is discretionary with him, and not reviewable on 
appeal. S. v. Edmonds, 623. 

COVENAXTS. See Pleadings, 5. 

CREDITORS. See Executors and Administrators, 2. 

CRIMINAL ACTION. See Evidence, 28. 
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CRIhfINdL LAW. See Sunday, 1, 3 ;  Instructions, 2 ;  Courts, 3, 7 ;  Evidence, 
31, 34, 3;; Husband and Wife, 3 ;  Appeal and Error, 26;  Intoxicating 
Liquors, 2 ;  Constitutional Law, 24;  hlurder, 6. 

1. Criminal Law-Pleas-Prcsumptio?zs-h'?:idetzcc-Questions for Jury- 
Trials.-T%e plea of not guilty raises a presumption of innocence of 
the defendant, disputes the credibility of the State's evidence, and 
raises the question of his guilt for the jury to determine. S. u. 
Uurpheg, 113. 

2. C r m ~ n a l  Law-Rape-Intent -By our statute, C. S , scc. 4204, rape is  
the ravish~ng and carnally knoning any female of the age of tnelve 
or older by force and against her \?ill, and for conviction of a 
burglarious entry into a dnelling, presently occupied by a female 
as  a sleeping apartment, \ ~ i t h  intent to commit rape upon her per- 
son, it  is necessary to charge in the indictment, and support it  n i t h  
evidence, that a t  the time of the entry into the dnelling the prisoner 
had this specific intent, nhether he accomplished his purpoye, not- 
nithstanding any resistance on her part, or not. S. v. Allen, 303. 

:{. Same-I?zstruetions.-Where there is evidence of a burglarious entry 
into a dwelling-house sufficient to convict of the capital offense, and 
also of the lesser offense, it  is reversible error for the trial judge 
to refuse or neglect to charge the different elements of law relating 
to each of the separate offenses, though a verdict of guilty of the 
lesser offense might have been rendered, and this error is not cured 
under a general verdict of guilty of the greater offense. Zbid. 

4. Same.-Where a burglarious breaking into a dwelling-house has been 
charged in the bill of indictment, and the evidence tends only to 
establish the capital felony, an instruction to the jury that they 
might return a verdict of guilty in either degree is erroneous. Zbid. 

5. Criminal Law-Indictment-Statutes.-The technical and useless re- 
finements of the common law, formerly required in drawing bills of 
indictment in criminal cases, hare been all abolished by statute. 
C. S., secs. 4610, 4625. S. v. Hazoley, 433. 

6. Same-Perjury.-A bill of indictment is sufficient to constitute the 
charge of perjury if i t  is in the words prescribed by C. S., 4615; 
Though on the trial the State must show beyond a reasonable doubt 
that  the evidence as  charged was false, that it  was corruptly and 
\~i l ful ly  done, and upon a point material to the issue in the case 
set out in the bill of indictment. An indictment drawn in the form 
prescribed by the statute is sufficient. S. v. Cline, 150 N. C., 854, 
overruled. Zbid. 

7. Same-Surplusage.-The words "suit, controversy, or investigation" 
(C. S., see. 4615) may be regarded as  surplusage in a bill of indict- 
ment charging perjury, and a motion to quash upon the ground that  
there was indefiniteness of statement of the nature of the proceeding 
will not be sustained. Zbid. 

8. game-Bill of Particulars.-Where the defendant in an action for pef- 
jury is in ignorance of the particulars of the offense charged, his 
remedy is by application to the court for a bill of particulars (C. S., 
sec. 4613) if the indictment is in the form prescribed by C. S., 
sec. 4615. Zbid. 
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CRIMINAL LAW-Continued. 
9. Criminal Lam - Felony - Assault - Aiisdemeanors -Conviction-Sen- 

tence-Indictment.-Upon an indictment for a felony, including an 
assault against the person and supporting evidence, the jury may 
acquit of the felony, and find the defendant guilty of an assault, 
and upon the return of the verdict of guilty, the defendant may be 
sentenced to imprisonment for any term allowed by law for a con- 
viction on an indictment of like character. C. $;., sec. 4639. S. v. 
Efird, 482. 

10. Same-Grand Juru.-An assault on a female by a man, or by a boy 
over eighteen years old, is a misdemeanor, and the offense charged 
in the indictment must be presented or found 1)y the grand jury 
within two years from the time i t  was comm tted. C. S., secs. 
4215, 4512. Ibid. 

11. Criminal Law - Xisdemea?tors - Statutes - Limitation of Actions- 
Motions-Swest of Judgment-Appeal and Error-Where there is 
only evidence that a misdemeanor for which a defendant is 'being 
tried is barred by the two-year statute, a motion in arrest of judg- 
ment after verdict will not be sustained, it  being required that  to 
do so the fact upon which the motion may be sustained appear of 
record proper, the "case on appeal'' not being a ])art thereof. Ibid. 

12. Same-Instructions.-Where there is eridence tending to show that  the 
State has failed of its proof that  the misdemeanor charged by the 
indictment had been committed within the two years, the exception 
of the defendant may be based upon the refusal of the court to give 
a proper prayer for instruction upon this evidence, and not by a 
motion in arrest of judgment after verdict, time not being of the 
essence of the offense charged. Ibid. 

13. Criminal Law - Evidence - Character - Issues-Appeal and Error- 
Prejudice.-The solicitor may riot comment to the jury, in a criminal 
action, on the failure of the defendant to testify a t  the trial, in his 
own behalf, or the bad character of the defendant as  a substantive 
fact to show guilt, when the defendant had not himself put his 
character in evidence on the issue. 8. v. Humphrey, 533. 

14. Criminal Law-Principals-Aiders and Abettors.-An aider or abettor 
is one who advises, counsels, or procures, or who encourages another 
to commit a crime, whether personally present or not a t  the time 
and place of the commission thereof, and when two persons aid and 
abet each other therein, both being present, both are principals and 
equally guilty. S. v. Hart ,  582. 

15. Same-Statutes-Females-Carnal Knowledge.-One who accompanies 
in an automobile another who accomplishes his purpose of having 
carnal knowledge of a female child over twelve and under eighteen 
years of age, in violation of C. S., sec. 4209; and with knowledge 
of this purpose leaves them together in the automobile a t  night until 
the purpose has been accomplished, though the female consents, is 
guilty as  an aider or abettor in the commission of the offense, and 
punishable a s  a principal therein. Ibid. 

16. Criminal Law -Assault Upon a Female - Statutes-Evidence.-Evi- 
dence that a negro man twenty-three years of age several times 
accosted a white girl fifteen years of age, on the streets of a town. 
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with improper solicitation, resulting in her fleeing from him in a 
direction she had not intended to go, and, in her great fear of him, 
causing her to become nervous and to lose sleep a t  night, is held 
to be such evidence of violence, begun to be esecuted with ability 
to effectuate i t ,  a s  will come within the intent and meaning of C. S., 
sec. 4215, making i t  a crime for a man or boy over eighteen years 
of age to assault any female person. 8. v. Willianzs, 627. 

17. Same - Instructions - Constitutional Laze - Equal Rights - Races.-- 
Where there is evidence, upon the trial of a n  assault by a negro man 
twenty-three years of age upon a white girl fifteen years of age, 
sufficient for couviction under the provisious of our s ta tute  (C. S., 
sec. 4215), the recitation thereof by the judge in his instructions to 
the jury is not objectionable a s  coming under the inhibition of 
Article XIV,  section 1, of the Federal Constitution, that no State 
ahall make or enforce any law which shall ahridge the privileges 
or immunities of citizens of the United States, or d e p r i ~ e  them of 
life, liberty, or property without due process of law, or of the equal 
protection of the laws. Ibid. 

18. Criw~inal Lax-Husband and 1T7ife-d7~nttdo~ame~zt-Statz1fe~~-P1eas- 
Abatement.-Where the defendant has been convicted of abandoning 
his wife and child and failing to 1)rovide an adcquate support for 
them under the lirorisions of C. S., 4447, on appeal : Held,  his plea 
in abatement comes too late after his plea of not guilty. S. v. 
Hooker, 760. 

19. Same-Place of Abandonment--I?tdict?ne?~t-Bt~j~dc?~ of Proof.-The 
law presumes that the offense of nbaniloammt by the husband of 
his wife and child, C. S., 4447, took place a s  alleged in the indict- 
ment, and the burden is on the defendant to show o t h r ~ r ~ ~ i s c .  Ibid. 

20. Same-Venue.-When the husband has agreed to n sel~ararion from 
his wife upon consideration of his remittirig l)eriodically a certain 
sum of money to a certain county in which she \\-as to reside, and 
he fails of ~~er fo rmance ,  the venue of an action under the provisions 
of C. S., 4447, is in that  county. Ibid. 

21. Sum-Limitatiou of Actions.-U'l~ew the a l )an i lo~ in~c~l~ t  1)y the husband 
of the vice  colisistetl in his f ; ~ i l u w  lo  rctuiit 1 1 ~ 1 '  a c.?rt:iin sum of 
money periodically to  a certaiu county in whieli his conduct had 
forced her to reside, the failure to sul)l~ort occurred a t  thc time he 
failed to perform his a:.rcement, m i l  tlic statute \\-ill bclgin to run 
from that  date, and \\-as not a bar under the facts of this case. Ibid. 

CUSTODT. See Constitutional Law, 24. 

CUSTODY O F  CHILD. See Habeas Corpus, 1, 3, 5 .  

CUSTOMS AND USAGES. See Evidence, 10;  Railroads. 2.  

DAMAGES See Carriers, 1, 6, 9, 13 : D ~ ~ d s  m t l  ('ollvcj auces, 2 ; Waters, 1 ; 
Instructions, 6 ; Insurance, 3 ; hIunicil)nl Porporntiolis. 7, 8 ; Negligence, 
4 ;  H i g h ~ a y s ,  3. 

DANGER. See Railroads, 1. 

DEBT. See Contracts, 1, 12;  Statute of E'rauils, 1. 
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DEBTOR AND CREDITOR. See Estates, 12;  Statute of Frauds, 1. 

DECEASED PERSONS. See Evidence, 39, 41, 43. 

DECEIT. See Deeds and Conveyances, 1, 2, :3; Pleadings, 4, 5 ;  Vendor and 
Purchaser, 4, 5. 

DECLARATIONS. See Evidence, 4, 17, 18, 19, 48; Corpoi~itions, 12. 

DEEDS. See Corporations, 8 ;  Contracts, 2, 12; Executor~s and Administra- 
tors, 1 ;  Mortgages, 1 ;  Pleadings, 4, 6, 13 ;  Wills, E ,  10, 1 5 ;  Estates, 
11;  Trusts, 4, 1 4 ;  Landlord and Tenant, 1. 

1. Deeds and Co~lveyauces - FI-aud - Dwelt - dcrealre -Ignorance of 
Fraud-Visrepresentations.-In order to recover damages against a 
grantor of lands for fraud and deceit in misrepres~,nting the number 
of acres contained within the designation of the land in the deed, 
it  is not always required that the party to be charged had known that 
the land did not contain the number of acres he ?as represented i t  
to contain, when he is consciously and knowingly ignorant as  to 
whether his representation has been true or false. l:cans ?;. Davis, 41. 

2. Deeds and Co~lveyances-Fraud-Deceit-Danznges--idece-In an 
action for damages for fraud and deceit for m~srepresenting the 
number of acres contained in a tract of land des~gnated in a deed 
by metes and bounds, and accessible to the plaintie, he is required 
to have protected himself by proper covenants in that  respect; and 
in the absence of positive fraud, or allegation, or evidence sufticient 
to correct the deed for  mistake, etc., he is ordinarily without 
remedy. Ibid. 

3. Deeds and Conceyances -Fraud - Deceit - ilfisrepresentations-Evi- 
dence.--Where the basis of the cause of action is fraud and deceit 
in the defendants' misrepresentation of the acreage of a tract of land 
he had conveyed to the plaintiff, the complaint must allege the facts 
necessary for the granting of the relief specifically and definitely, 
and general allegations that  defendant breached his covenants con- 
tained in his deed, and deceit and fraud have thert+l been practiced 
on the plaintiff, are  not sufficient. Zbtd. 

4. Deeds and Conve~ances-Cot~tracts-I?~terp1'etation-Intent-Evide?~ce. 
In  construing deeds or other written contracts, he intent of the 
parties is to be given effect as  expressed in the instrument by the 
language used, whea it  is explicit in terms and plain in meaning, 
which may not be explained or modified by par01 evidence unless 
i t  is capable of more than one construction, in whir11 event the court 
may admit evidence of extraneous circumstance2 relevant to the 
inquiry, and nhicll may naturally tend to aid it  to a correct con- 
clusion of the meaning intended by the parties. Saic!jcr I . .  I'ritcl~ard, 
52. 

5. Same.-The heirs a t  law of the original owner of forty acres of land, 
after the death of his \\idow, took possession of t \ \~?nty acres thereof 
\vliich had been assigned to her as hcr doner, as  a::ainst her grantee 
thereof, who sued to recover possession. I t  \\as made to appear 
that the defendants, during the existence of th'2 dower interest, 
filed their petition to sell the whole of the fort&-acre tract for a 
division, the decree directed a sale of the land desvribed in the peti- 
tion, the commissioner appointed to s ~ l l  reported he had sold to the 
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plaintiff the entire tract of forty acres, and upon decree conveyed 
to the plaintiff, the purchaser, the entire tract by metes and bounds, 
reserving so much as  had been allotted to the widow a s  her dower: 
Held, the commissioner's deed conveyed the entire forty acres to the 
plaintiff a s  purchaser, including the dower estate, excluding the 
admission of parol evidence to show a contrary intent of the partieq. 
Ibid. 

6. Deedr and Conveyances - Uortgages - Contemporaneous Acts-Regis- 
fration-Liens -A mortgage executed and registered contemporane- 
ously with a deed by the same parties to the same land, to secure 
the balance of the purchase price, is one act, giring the mortgagee 
a lien on the land described superior to that  of a later executed and 
registered mortgage thereon. Allen v. Stainback, 75.  

7 .  Same-Descriptiofl-Refcre?zee to Prior Xortgage-Where a mortgaqe 
is esecuted and registered contemporaneously, a reference in the 
former to a sufficient description in the latter makes it  a part thereof, 
supplying any deficiency of the description therein. Ibid. 

Y. Same-Referewce to Prior dlortgage-Notice.--A note secured by a 
mortgage, reciting that the note constituted a lien upon the lands, 
puts a subsequent mortgagor upon inquiry, and fixes him with notice 
as  to the amount of the prior lien, and it  does not lose its priority 
upon prior registration by the failure of the mortgage to recite it. 
Ibid. 

9. Same-Omission to Gtafe Amozmt of Lien-The omission of a prior 
registered mortgage to state the amount of the lien created by it  
cannot prejudice the rights of the holder of a second and later reg- 
istered mortgage, nherein is recited that this mortgage was subject 
to the first one. Ibid. 

10. Deeds atzd Cotz~~ci~atzces - llortgages - Probate - Irregularitzes-Pre- 
sumptions-Statzitcs.-The admission to registration of a mortgage 
raises a presumption that the probate was by the proper officer and 
regular, which has to be met by the evidence of a later registered 
mortgage claiming its invalidity: and Held further, the validity of 
the probate of the mortgage in this case n a s  established by C. S, 
see. 3331, validatine orders of probate by the clerk made prior to 
1 January, 1919. Ibid. 

11. Dccds nxd C ' o i ~ ~ . c i j a t ~ c c c - - C o ~ ~ t i ' ( ~ ~ t s - T i ~ n b e r  Decds-Ertcnsion P r ~ r o d  
-Rcgisfrat~ott-Xotzce.-A contract for cutting and removinq timber 
groning upon lands given by the owner, with privilege of extension 
thereof upon certain contlitions, nhen registered, is notice to subse- 
quent purchasers of the title of the conditions upon nhich the 
grantee or optionee of the extension period had acquired the right, 
and upon his performing them, according to the terms of the instru- 
ment, i t  is not required that he register the instrument under which 
he has extended the original term as against a subsequent purchaser 
of the title. Dl11 v. Reyttolds, 293. 

12. Deeds and Con~eyances-Descriptto~s-JfistaI~e~-Cor~-ectio~~-Courts. 
The court will correct, as  a matter of law, the call in a deed for land 
from so many degrees "east" to that many degrees "ve\t," when i t  
clearly appears from the other calls therein that this was the unmis- 
takable intent of the parties and the mistake is obvious. Elias v. 
Arthur, 756. 
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DEFAULT. See Appeal and Error, 29. 

DELIVERY. See Carriers, 1 ; Vendor and Purchaser, 2 ; Corporations 4. 

DEMURRAGE. See Railroads, 8, 9. 

DEMURRER. See Courts, 1 ;  Pleadings, 4, 7 ;  Railroads, 2 ;  Evidence, 31; 
Parties, 2 ; Actions, 4 ; Bills and Notes, 7 ; Taxation, 13. 

DESCENT AND DISTRIBUTIOX. See Trusts, 2. 

DESCRIPTION. See Deeds and Conveyances, 7, 12. 

DEVISE. See Estates, 1 ;  Wills, 13, 16;  Trusts, 5. 

DIRECTING VERDICT. See Intosicating Liquors, 1 ;  Vendor and Pur- 
chaser, 3 ;  Contracts, 19. 

DISCONTISUA;\'CE. See Waters, 3. 

DISCRETION. See Cities and Towns, 2 ; Taxation, 6 ; Constitutional Lam, 
17 ; Municipal Corporations, '3, 13; Schools, 1, 3 ;  Courts, 6, 7 ;  Trusts, 1 ;  
Appeal and Error, 31; Trials, 1. 

DISCRIhfINATIOS. See Constitutional Lam, 11 ; Railroads 10 ; Tasation, 14. 

DIShfISSAL. See Appeal and Error, 19, 30. 

DISQUALIFICATION. See Wills, 4. 

DISTRIBUTION. See Commerce, 2. 

DISTRICTS. See Appeal and Error, 33;  Schools, 3. 

DIVORCE. 
1. Dizorce-Abandonment of ?i7ife-Alimonu-Appeal and Error-Find- 

ings of Fact-Conduct of l11hsbancddfarriage.-The Superior Court 
judge, in allowing alimony to the wifrb pcndente life, under the pro- 
visions of C. s., sec. 1666, must find the essential and issuable facts 
and set them out in full for the purposes of the appeal, so that  the 
Supreme Court may determine therefrom whether the order appealed 
from should be upheld, and his general and inconclusive estimate 
of such facts is insufficient; and where her action is for a divorce 
a mensa on the ground of abandonment, for that  she was compelled 
to leave home by the conduct of her husband, the judge must find 
such facts that  would justify her in  law for so doing, a t  the time 
she left her husband, and those that occurred theleafter are  insuf- 
ficient. Hot-ton a. Horton, 332. 

2. Dicorce - 3fawiage - Condonation. -Held, in a suit for divorce a vin- 
culo, condonation of the wife's adulterous act is the forgiveness of 
the offense on condition that she vi l l  abstai~j from like offense there- 
after, and upon the condition violated, the original offense is revived. 
Blaliely v. Blakelu, 351. 

3. Same - Pleadi?%gs-Evidence--Burden of Proof-Def~?nscs-Actions.- 
Where the wife relies upon the condonation of her adulterous con- 
duct in defense to the husband's suit for a divorce a ~incltlo, it is not 
required that the husband negative the defense of ccsndonation in his 
complaint, but it  is for the wife to allege and prove it, as  a n  affirma- 
tive defense. Ibid. 
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DIVORCE-Continued. 
4. Divorce - Venue - Husband and Wife-Alimony Without Divorce-- 

Statute.-When the acts and conduct of the husband make the wife's 
condition so intolerable and burdensome as  to compel her to leave 
home and remain therefrom, and, after he has refused to contribute 
to her support, they eventually enter into a contract of separation, 
with a n  allowance to her of a certain sum of money to be periodi- 
cally paid, and then the husband breached his contract by refusal 
to pay, she may maintain her action in the county wherein she had 
been forced to reside by the conduct of her husband, under the pro- 
visions of C. s. ,  secs. 1667, 1657. Rector v. Rector, 618. 

5. Same-Transfer of Causes-Renzoval of Causes-Motio?as-Procedure. 
Tenue is not now a matter of jurisdiction of the courts, and when 
the suit has been brought in the wrong county, the defendant should 
therein move to have i t  transferred to the proper one, and failing 
therein, he will lose his right thereto. Ibid. 

DOWER. See Executors and Administrators, 2 ;  Husband and Wife, 1 ;  
Courts, 5. 

DRAINAGE. See Waters, 1, 3 

DRUNKENNESS. See Burglary, 4. 

DUE PROCESS. See Constitutional Law, 14, 25. 

EDUCATION. See Constitutional Law, 22; Statutes, 9. 

ELECTIONS. See Constitutional Law, 8, 22, 26; Statutes, 5 ;  Schools, 3. 

ELOPEMEST. See Abduction, 1, 3 ;  Husband and Wife, 3. 

EMERGENCY JUDGE. See Courts, 2. 

EMIKENT DOMAIN. See Constitutional Law, 17 

EMPLOYER AND EMPLOYEE. See Appeal and Error, 6 ;  Railroads, 1, 2, 
6 ; Carriers, 11, 12, 16 ; Negligence, 4. 

1. Employer- and Emplouee-Jlaster and Serva?~t-SegZigcnce-I?1sfruc- 
tious-,lppcal a i ~ d  Error-Harnzless Error-It is not the imperative 
duty of an  employer to furnish his employce a safe place to nark 
and safe appliances v i t h  \iliich to perform the services required of 
him in a hazardous emgloynient so as  to make him, in en'ect, liable 
as  an insulcr, for he is only requiled to do so in the exercise of 
ordinaly care; but an erroneous in\truction ill this respect vi l l  not 
constltate rercrsiblc error when it  is made to appear on appeal that 
the actionable negligence of the employer mas not questioned on the 
trial, and no issue as  to  contlibutoq negligence was submitted to 
the jur j  . Virrphlj w. Lzrmher Co , 746. 

2. E m p l o ~ e r  atid Emplo~ce-I?zstrzictio?as-Appeal and Errol--Objectio?zs 
and Exceptions-Requested Iizstl-ucttons.-An exception to the charge, 
in an action to recover damages for a neqliqent ~crmrnlent i n j u r ~  
sustained by the  lai in tiff, will not be held for error on apl~eal upon 
the ground that the instruction too generally permitted a recovery 
for prospective damages nithout limiting them to the present cash 
value, or that he should have charged in a particular nay ,  nhen he 
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had so charged in general effect, in the absence of a refused re- 
quested instruction, correctly and more particularly stating the prin- 
ciples applicable to the evidence. Ibid. 

3. Employer and Employee-Master and Servant-Negligence-Explosives 
-Safe Place to Work-The employer is  held to ):he highest degree 
of care in custody of dangerous explosives, such as  dynamite, in 
regard to the safety for those employees whose work exposes them 
to such menace. The employer cannot delegate to another the duty 
imposed upon him to provide a reasonably safe place for employees 
to work in performing the duties of their employment, in release of 
his own liability, the degree of such care to be measured by the 
dangerous character of the article. The evidence in this case is 
sufficient for the determination of the jury of the defendant's action- 
able negligence. Beal v. Coal Co., 754. 

ENDORSEMENTS. See Evidence, 35. 

ENDORSER. See Bills and Notes, 1, 2, 3. 

ENTIRETIES. See Estates, 2, 12;  Husband and Wife, 2. 

ENTRY. See Estates, 9 ;  Evidence, 20. 

EQUALITY. See Criminal Law, 17. 

EQUITY. See Mortgages, 4 ; Banks and Banking, 1 ; Landlord and Tenant, 
1 ; New Trials, 2. 

ESTATES. See Wills, 5, 16 ;  Husband and Wife, 1. 
1. Estates-Rule in  Shelley's Case-Wills-Devise-Ht%-s-Children.-A 

derise to the testator's two sons for the term of their natural lives, 
and, a t  the death of either of them, to their heirs, if any, and if a t  
their death they leave no heirs of their body, then the lands to go to 
their nearest relatives, respectively: Held, the use of the words 
"heirs or heirs of the body of the first takers," the two sons, is not 
to be taken in the sense of words of general inheritance under our 
canons of descent, but are  construed in the sense of children, to 
whom the estate was limited in remaiuder, and the rule in Shelley's 
case does not apply: and Held further, the words "nearest relatives 
of my two sons" a re  construed a s  their next of kin, carrying the 
estate to a restricted class of heirs of the first taker, taking them 
without the rule in Shellelj's case, and the two scms taking only a 
life estate, cannot make a valid conveyance of the f1.e simple. Fields 
w. Rollins, 221. 

2. Estates-Husband and Wife-Entireties-Right of Survivorship.-The 
right of survivorship exists between husband and wife in devises or 
conveyances of land to them in entirety, which, during the continu- 
ance of this estate, is not subject to execution for the debts of either, 
and this estate may not be severed without the cimveyance of the 
sole title by the one to the other, and except by a divorce a winculo. 
Turlington v. Lucas, 283. 

3. Same-Personal Propertu-Constitutional Law.-The common-law rule 
giving to the husband the actual or potential ownership of the sepa- 
rate choses in action belonging to his wife by reducing them into pos- 
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session, is now changed by the Constitution of 1868, St. Const., Art. 
X, sec. 6, giving to the wife the sole ownership of her separate estate. 
Ibid. 

4. Same.-The right of survivorship recognized as  now existing between 
husband and wife a s  to lands held by them in entirety does not 
apply to personal property so held. Ibid. 

5. Same-Afortgages-Esecutors and Adntini8trators.-Where a husband 
and wife convey to a third person lands held by them in entirety 
and receive bonds from the purchasers, secured by a mortgage 
thereon for part payment of the purchase price, the bonds so received 
are regarded and dealt with as  personal property to which the jus 
accrescendi is inapplicable ; and where the husband then dies, one-half 
the value of such bonds goes to his administrator, or personal repre- 
sentative, and the other half thereof is the property of his wife. 
Ibid. 

6. Same-Limitation of Actions.-The statute of limitations will not run 
against the estate of either the husband or wife in lands held by 
them in entirety, unless i t  is a bar to them both. Ibid. 

7. Estates-Remainders.-An estate in remainder is an estate limited to 
take effect in possession immediately after the expiration of a prior 
estate created a t  the same time and by the same instrument. Pouier 
Co. v. Haywood, 313. 

8. Same-Contingent Remainders-Vested Interests-Statutes-Charitable 
Interests.-Upon an estate to W. during his life, and a t  his death 
to his eldest son, not then in esse, with residuary clause to testator's 
children; upon the happening of the contingency of the birth to W. 
of a son: Held, the son takes upon his birth a vested interest, not 
depending upon his living longer than his father, and upon the falling- 
in of the life estate it descends, under our present canons of descent, 
to his next of kin, and does not fall within the residuary clause. 
C. S., sec. 1654; Rule 12 ;  also Rules 1, 4, 5. Ibid. 

9. Estate-Possibility of Reverter-Etztry-Po.?scssion.-Where land is  
conveyed on certain conditions upon a possibility of reverter, only 
the grantor and his heirs, upon condition broken, can enter and revest 
the estate, and, such entry being a necessary condition subsequent, 
i t  cannot be otherwise conveyed or alienated. Blue ?;. TVilmington, 
321. 

10. Same-Judgnzent-Estoppel.-Where one claiming the possibility of 
reverter in lands from the original owner has brought action to estab- 
lish his right, and a final judgment has been rendered against him, 
upon demurrer, the judgment so rendered estops a grantee under 
him, claiming the same rigbt, against the same defendants. Ibid. 

11. Same-Municipal Corporations--Deeds and Conveyances-Title-Fee 
Simple-&t~aZiflcationsS-IVhere the citizens of a city subscribe the 
purchase price for lands to be used by the State as  an encampment 
for white soldiers, and conveyance is made to the Governor and his 
successors for that  purpose, but upon its cessation to be so used the 
title shall immediately become divested and "revert" to and vest in 
the board of aldermen of the city for the purpose of a public park, 
by this expressed ulterior disposition to the city in fee the principles 
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affecting a reverter can have no application, and the city in that  
event acquires the fee-simple title. The application of the principles 
upon which a case or qualified fee is held void, discussed by CLARK, 
C. J. Ibid. 

12. Estates-Entirety-Husband and Wife-Debtor and Creditor-Home- 
stead-Constitutional Law.-An estate conveyed in entirety in fee to 
husband and wife is one to which the right of survivorship is appli- 
cable, the husband, during the joint estate, having: the right of pos- 
session and to the rents and profits, though he is not entitled to a 
homestead therein as  against the interest of the wife (C. S., sec. 
1667), the title thereto vesting in the one on the death of the other, 
and not subject to execution for the debts of eithl3r during the con- 
tinuance of the joint estate. IIolton v. Holton, 355. 

ESTOPPEL. See Clerks of Court, 7, 8 ; Mortgages, 4 ; Estates, 10 ; Landlord 
and Tenant, 2. 

EVIDENCE. See Carriers, 1, 10, 11 ;  Appeal and Error, 10, 24, 25, 29, 35; 
Bills and Notes, 1, 3, 5 ; Clerks of Court, 6 ;  Mortgages, 7 ;  Courts, 1 ;  
Criminal Law, 1, 13, 16;  Deeds and Conveyances, 3, 4 ;  Instructions, 
1, 2 ;  Principal and Agent, 1 ; Railroads, 1 ; Vendor and Purchaser, 4 ;  
Supreme Court, 1 ;  Contracts, 4, 8, 10, 11, 15;  Wills, 11 ; Trusts, 1, 1 0 ;  
Burglary, 4, 5 ; Actions, 3 ; Divorce, 3 ; Negligence, 3, 4, 6, 8  ; Abduc- 
tion, 1, 3 ;  Husband and Wife, 4 ;  Experts, 1 ; Insurance, 8, 10;  Corpora- 
tions, 12 ; Trials, l ; Intoxicating Liquors, l ,  2 ; Murder, l, 4, 6 ; hfunici- 
pal Corporations, 18;  Schools, 8 ;  Slander, 1. 

1. Evidence-Nonsuit,-The evidence must be taken most strongly in favor 
of the plaintif? for the purpose of dt.fendant's motion of a nonsuit 
and dismissal of the action. Aia?/o v. Martin, 1. 

2. Evidence-Burden of I'roof-Orders-Defendant's Possession of E2;i- 
dence of Indebtedness.-The plaintiff agreed to accept the orders of 
defendant given on him to the latter's employees, In goods, etc., evi- 
denced by "plucks," or brass checks, settlements to be made weekly 
between them, which the defendant failed to do. The defendant 
admitted that  he had got from the plaintiff the mwchandise accord- 
ingly, but claimed he had paid for them: Held, the possession by 
the defendant of these "plucks," or brass checks, and produced a t  
the trial, could only be considered by the jury as  evidence of pay- 
ment. Ibid. 

3. Evidence-Sonsuit.-Upon a motion as  of nonsuit upon the evidence, 
the evidence must be considered in the light most favorable to the 
plaintiff. Pettitt  v.  R. R., 9. 

4. Evidence-Declarations of Il'itncgs-Co~'roboration --Where the credi- 
bility of the testimony of a witness is impugned on a trial, either 
by proof of his bad character or his contradictory statements, or 
by contradictory testimony, or by cross-esaminaticm tending to im- 
peach his veracity or memory, or by his relation to the cause or the 
party for whom he testified, it  is competent to corroborate and sup- 
port his credibility by evidence tending to restore confidence in his 
veracity and the truthfulness of his tcbstimony; and such corroborat- 
ing evidence may inc:ude previous statements, whether near or re- 
mote, made either pending the controversy or ante litem nzotam. 
5'. 2;. Bethea, 22. 
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EVIDENCE-Con t in ited. 
5. Same-l~it~~esses-Relatio1~sl~ip-I2cs Gc8te.-Where tlie mother has  

testified in behalf of her son, on trial  for murder,  t h a t  the deceased, 
on the  occasion, had follo\ved her son into her home, cursing, and 
t h a t  she  saw on him what  looked like the l ~ a n d l e  of a gull, etc. ; 
t ha t  she was in a n  adjoining room when the  prisoner shot the de- 
ceased; t ha t  she told her liusbnnd :tt the time tha t  the drceased was  
af ter  the  prisoner with a gun : Held, the  relationship subjected the  
mother's testimo~iy to suspicion, if not to discredit, malting compe- 
tent the adn~iss ion of her evidr l~cc  of her declarations 111ade to her  
Iiusbaud a t  the t ime ;  : I I I ~  up011 the ad~niss ion of this evidence, t he  
testimony of others to like cff'cct \\.its also admissible, and i t s  rejcc- 
tion was  reversible error,  to the  prisoner's prejudice : Held fur ther ,  
it was  c o n ~ ~ e t e n t  a s  peers rei ycsttr.. l)ei~~:: s ~ ) o ~ ~ t a n e o n s  and springing 
out of the  occ,urrewvc5, and r o l a t i ~ l ~ :  to the1 co r~ t (~m~)o l~ :~neous  acts ant1 
language of tlie deceased. Ibid. 

6.  Ecidence - S o m u i t  - Scgli(jc~tcc'-.li(~clt i~lc'ry.-Eviclv~~ct. in this casc 
tha t  plnintift'. a n  emljloyee of the tfef~~ridant cotton mill company. 
was  uninstructed ant1 iuesperienccd, and had liis 1m1d caught arid 
injured by n c.oncc~:~l(d b ~ l t  wit11 s l ~ r p  pins tllrrcin, rugidly revolving 
in a cylinder, to carry  oft' lint cotton. which t h r  plaintiff ~ v a s  required 
to clean a t  certain intervals of tlw d a y :  Held, suflicierit to take the 
case to the jury upoil tlic issue of dcfenda~i t ' s  actionable negligence, 
and to refuse! tlc'fc~~tlarit's motioli :IS of l ~ o i ~ s u i t .  IIulc v. ItocX-~l 
Mount Vills, 49. 

7. Ecidence-Corpo1~atio1f~s-J1ooIi~~-S~~~'o~~du >;cido~cc.-Upon a11 issuch 
of l~laintiff 's  f raud and deceit in this action in iiiducing the dcfend- 
a n t  to purchase stock on the former's rnisrcpreser~tation of the  in- 
debtedness of a c.orlmration : IZcld, parol testimony was unobjection- 
able a s  secoritlarg t'ritlcnce, wllcn i t  was made to a1111ear tha t  tlic 
corporation's hooks did not disclose tlle n m o u ~ ~ t  of i t s  indebtedness. 
Satzders v. Xuyo,  109. 

8. Evidewe-Qucst io~~s fo r  Jtcr]/-I.'indi?rga of J~tdgc-.appeal a t ~ d  Error .  
Upon the  denial of liability a s  a partnership by defendant for  fert i-  
lizer sold antl delivered, the evidencae was  conflicti~ig a s  to whether 
i t  was  purchased antl used by the  firm, o r  one of two mcmbers 
thereof, presenting a n  issue of fac t  to the ju ry :  and Held, error fo r  
the judge, without the  consent of the parties, to find t h a t  i t  was  a 
partnership indebtedness and render judgment accordingly. Wood- 
l a d  2;. Southgate, 116. 

9. Ecidence - Trritten Contract8 -- Pc~rol  Evide)zce.-Exceptio~~ tha t  the  
writ ten contract i s  the best evidence of i t s  contents i s  without merit  
when the  parties to the action have admitted i t s  terms and no dis- 
pute has  arisen on the trial  in respect to them. May  v. Jfenxieu, 144. 

10. E~idence-Ti'ade-C~istom.-lkose whose knowledge of a custom ill 
trade,  f rom their  own personal dealings and othr~rwise, a r e  compe- 
tent to give testimony on the  trial  a s  t o  the established custom 
therein. Zbid. 

11. Same-Vendor and Purchaser-Contracts-Rcauonable Time fo r  4 c -  
ceptance-Presumptio1~s.-Where a traveling salrsman receives orders 
from a customer of his house, subject to i t s  acceptance, without stat-  

54-186 
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ing the time in which such right shall he exercised, the law presumes 
that a reasonable time therefor is given: and upon competent evi- 
dence a s  to what duration is reasonable, a question is presented for 
the determination of the jury. Ibid. 

12. Evidence - Written Codracts - Par01 Ii!l;idence.-Matters resting in 
parol leading up to the esecution of a written contr: ct are considered 
as  merged in the written instrument, and may not contradict or vary 
its terms. Ocerall Co. v. Hollister Co., 208. 

13. Same-Conditioiz Precedent.-The rule excluding par01 evidence that 
contradicts or varies a written contract into which it  has merged 
does not apply, when i t  tends to show a condition precedent to the 
effectiveness or the operation or binding effect of the written instru- 
ment. Ibid. 

14. Kame-dppeal atld E'rr.a~~-P,.ejudice-Xetc I'ria1s.-The purchaser of 
goods gave the salesman of the vendor a written orrlrr therefor, and 
offered evidence tending to show that it was agreed that the \vritten 
instrument should be effective only if he could cou~ltermand in time 
an order for like goods he had theretofore gircn another concern, 
which he had been unable to do :  Held, sufficient as  tending to show 
a condition precedent to the effectivencw of the written instrument, 
and its exclusion by the trial court was reversible error. Ibid. 

15. El;idethce-fi;san~ir~atio~~ Before Trial-Statutes,-It is competent for a 
party who has been c~saminrtl under the provision:; of the statutea 
before the trial of the muse, a t  the instance of the adverse party, 
to introduce the testimony so taken as  evidence in his own behalf 
a t  the trial. C .  S., secs. 900, 901, 902. Beck v. Wil7ci.izs-Ricks Co., 210. 

16. Name-Definition of Promise.--A promierl is a declaration by any per- 
son of his intention to do, or to forbear from doing, anything, a t  t h ~  
request or for the use of another; and a pro1)osal \\-hen accepted 
becomes a promise. Ibid. 

17. Evidence-Declarations-Requisites-.4dc Litcm Xotam-Bouttdaries. 
In order that unsworn declarations may be receiveal upon the trial 
as  evidehce of the true location of a contested private boundary in- 
volving title, i t  is required that they must have been made ante litem 
motam, by a declarant who was disinterested when they were made, 
and who was dead a t  the time of t r ia l ;  and to be ccmpetent as ante 
litem motam, they must have antedated the time when the dispute 
had arisen, as  well as  that  of action commenced. Tripp v. Little, 215. 

18. Evidence-Declarations-Interest.-Evidence that a declarant on qnes- 
tion of boundary is a relative of one of the ownerri will not affect 
the competency of his declarations, the disqualifying interest being 
of a necessary or proprietary nature. Ibid. 

19. Evidence-Declarations-Tre8pass-Title.--It is not objectionable, a s  
unsworn declarations of the absent tenant, for the plaintiff in claim 
and delivery to testify, in his action against the landlord for the 
possession of the tenant's share of the crop, that the tenant had 
assigned his share to him for the support of his children, i t  being 
competent t6 show how he had acquired the title thereto. Branch 
v.  Ayscue, 219. 
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EVIDENCE-Contiwed. 
20. Eu~dcnce-Book Entries.-h party to an action may not show unvcri- 

fied entries of credit in his behalf on his own books involved in a 
disguted account, the same not falling within the intent and meaning 
of C. S., sccs. 1786, 1787, 1788, especially nhen it  has not been made 
to appear that the person having made them is dead or cannot hr 
had to give his s\\orn statement of the transaction. Ibid. 

21. Su~ne-Appeal and Error-Prejudice-Sew Trials.-The erroneous ad- 
mission of book entries in this case is held for reversible error, being 
material ,to the principal issue in the cause, and prejudicial to rip- 
pellants. Ibid. 

22. Evidence-Inst?.z~ctiotzs-Appeal and Error.-This action presents the 
issue a s  to h~hether the plaintiffs were entitled to take cash for their 
stock in the defendant corporation absorbed by its codefendant, 
under offer to sell by the one and acceptance by the other by respec- 
tire resolutions of each, in evidence and undisputed, giving the 
plaintiffs this option, with further evidence that the plaintiffs had 
elected to take cash for their shares of stock so absorbed: Held, 
the plaintiffs' testimony that  they had elected to take the cash was 
material and relevant to the issue, and properly admitted in evi- 
dence; and, there being no conflicting evidence a s  to their right to 
make this selection, an instruction to that effect was not erroneous. 
W a y  v. Tramportation and Storage Co., 224. 

23. Evidence-Queutzom f o r  JUT#.-In this action to recover upon a note 
given for balance of a stock of goods: Held, upon establishing the 
defense of fraud, the question was for the jurx, and the judgment 
below adjusting the relative claims of the parties, as  to the cash 
payment and the evidently increased value of the merchandise from 
date of purchase, was a proper one. Harceu v. Hughes, 236. 

24. Ectdence - Konsuit-Tztle to  Lands-Inheritance.-Upon defendant's 
motion to nonsuit, the evidence will be construed in the light most 
favorable to the plaintiff, and where the defendant is in possession 
of the lands in controversy and plaintiff has shown title thereto by 
possession and by inheritance, through successive ancestors, for a 
long period of time, the defendant's motion a s  of nonsuit is properly 
denied. Sorrel1 v. Stewart, 237. 

25. Evidence-Character-Expert Ti'itnesses-Skill.-TVhere a physician, a 
witness for plaintiff on the trial in a personal-injury case, has been 
attacked, on cross-examination of the defendant, a s  to his truthful- 
ness and skill, i t  is competent for the plaintiff to prove his general 
character and his ability a s  a physician and surgeon by other medical 
expert witnesses. Belshe u. R. R., 246. 

26 Evidence-False Amest-JIalicious Prosecution-Instructions-Appeal 
and Error-Reversible Error.-An instruction in an action of false 
arrest and malicious prosecution, that if the defendant in the civil 
action believed the plaintiff therein was the person guilty of the 
larceny, then they should also find that the defendant was not actn- 
ated by malice in causing the arrest, constitutes reversible error in 
the judge expressing his opinion, upon the evidence, a s  the existence 
of malice may exist, independent of probable cause, and upon the 
evidence the jury may find the one and not necessarily find the other. 
Turnage u. Austin, 266. 
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EVIDENCE-Continued. 
27. Same-Presumptions-Requeets fo r  Instruction.-In an action of false 

arrest and malicious prosecution, plaintiff's exception to the judge's 
charge for failure to instruct the jury that their firlding the abseilce 
of probable cause would be prima facie evidence of malice, requiring 
the defendant to satisfy the jury that the prosecution was not actu- 
ated by malice, is untenable, in the absence of a special request to 
that effect. Zbid. 

28. Same-Termination of Crimiual Bction--Questions for  Jury.--In order 
to recover in an action of false arrest and malicious prosecution, 
the criminal action. the basis of the civil one, must have terminated, 
which is a question for tlie jury in cases of uncei.tainty or doubt. 
Zbid. 

29. Evidence-Sonsuit-Trials-Questions for  Jury--Parfnership-Vendor 
and Purchaser-Znstructions.--Defendant's motion as  of nonsuit, 
upon the evidence introduced a t  the trial of the c ~ u s e ,  is properly 
tlenied, though the evidence is circumstantial, if the l~lairitiff's evi- 
tlence, taken collectively, is more than a scintilla tending to establish 
the plaintiR's demand; and upon conflit ting evidencc~ the issue is for 
the determination of the jury; and in this case held there \vaq more 
than a scintilla of evidence tending to show the liabi ity of an alleged 
partnership, for goods sold and delivered to it  through one who 
purchased for himself, but in the name of the defendant partner- 
ship, denying liability. The court's instruction is approved. Hnn- 
coclz v. Southgate, 278. 

30. San~e-Judg??oents-Statl(teu.--W7here, in an action against a partner- 
ship, service of summons has been made on some of the partners but 
not all, upon a verdict in plaintiff's f:avor, a judgment is properly 
entered binding upon the partnership's joint property, and upon the 
individual members served, but not individually ulon those not so 
served with process. C. S., 497 ( 1 ) .  Zbid. 

31. E2;ide?tce-Demu1.re~-C1.i?ninal Law.-Where a defendant ill u crimi- 
nal action desires to except to the suffitxiency of the evidence to con- 
vict him, his excepting, under our statute (C. s., 4613), a t  the close 
of the State's evidence, and ~11011 the overruling of his motion to 
nonsuit, excepting a t  tlie close of all  tlie evidence, brings his escep- 
tion, to the Supreme Court on appeal, upon the sufficiency of the 
entire evidence to convict, and is the proper procedure for that pur- 
pose. 8. v. Kelly, 365. 

32. Evidet~ce-Sonsuit-Trials.-Up011 defendant's motion to nonsuit, the 
plaintiff's evidence should be construed in the light most favorable 
to the plaintiff, and any legal evidence introduced a t  the trial to 
support his demand is for the jury to pass upon and determine. 
Allgood v. Ins.  CO., 415. 

33. Evidence -- Instructro?as-Tt.ia1.~-11ltel.tsted 7Vitnesses-Credibility of 
Evidence.-An instruction that  the jury should sciutinize the evi- 
dence of defendant in a criminal action, and that cf his near rela- 
tions, tending to show an alibi a t  the time he was charged with tlie 
commission of the offense, but should they find this evidence is 
entitled to be believed, they would "have a right" to accept it, and 
to gire it the same weight as  they mould give the testimony of a 
disinterested witness, i s  held not erroneous, though the ryord "duty" 
to accept it would be in better form. S. 2;. Bamhii l .  446. 
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EVIDENCE-Continued. 
34. Evideme - Xaps -Illustrations - Witnesses - Attorney and Client- 

Criminal Law-Robbery.-A witness may illustrate his testimony as  
to objects and their relative position material to the inquiry, by a 
map made by another than himself, when he testifies to the accuracy 
of the map in relation to his evidence, and directly of matters within 
his own knowledge, and the map is confined to this purpose and 
excluded as  substantive evidence; and an altorney under a like 
restriction may in like manner illustrate his argument by drawing 
a diagram on the floor before the jury. S. v. Kec, 473. 

35. Evidence - Indictmmt - Witnesses - Endorsement-Criminal Law.- 
Where two bills of indictment have been drawn for the same offense 
a t  different terms, and one of them has been ignored by the grand 
jury, but the other returned "a true bill," i t  was competent for the 
State to show by endorsement on the indictment being tried that the 
namrs of additional witnesses appeared thereon. Ibid. 

36. Eoidence-1T7itnesses-Opinion-Fncts a t  Issue-Questions for Jury.- 
The opinion of a nonexpert witness is generally restricted to proof 
of facts within his personal knowledge; and this does not permit 
him to express his opinion concerning matters which the jury are 
required to decide. Hill v. R. R., 475. 

37. Same - Expert Witnesses - Negligence-Carriers-Railroads.-An ex- 
pert witness may only testify his opinion, within the confines of his 
professional experience, upon a supposititious statement of facts if 
found by the jury to exist upon the evidence, and where common 
carriers are  sued for damages caused by their alleged negligence to a 
shipment of a carload of mules, while in  transitu, he may not testify 
that, from their condition after the arrival of the shipment, as  lie 
then saw them, the damages were caused by exposure to the weather, 
or that the mules which had pneumonia had been so exposed, these 
questions being of facts in  issue for the jury to decide, and incom- 
petent as  expert opinion. Ibid. 

88. Evidence-Motions-Sonsuit.-Upon a motion to nonsuit plaintiff, the 
evidence will be considered in the light most favorable to him. Par- 
lier v. Viller, 501. 

39. Evidence - Deceased Persons - Statutes-Transactions-Partie~-~4& 
verse Interests-Executors and Administrators-Bills and Xotes- 
A7egotiable Instrument8.-In an, action to recover upon a note against 
the personal representative of a deceased person, and others whose 
names appear thereon as  joint principals, the admission in the plead- 
ings that the others whose names appeared on the instrument as  
makers were in  fact but sureties thereon, is incompetent as  being 
a personal transaction, etc., with a deceased person, C. S., 1795, i t  
being in the interest of those thus claiming it ,  and against that  of 
the deceased; and these interests being conflicting, the fact that 
they were all parties defendant does not vary the rule. Rudisill 
v. Low, 524. 

40. E v i d e ~ c e  - Nonsuit - Waiver - Appeal and Error. - The defendant 
waives his right to insist on his motion a s  of nonsuit after the close 
of plaintiff's evidence, by the introduction of his evidence in defense. 
Satterthwaite v. Davis, 566. 
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R Y I D E N C E - C ~ ? ~ ~ ~ ? L U ~ ~ .  
41. Evidence-Deceased Persons.-Where an attorney for a deceased per- 

uon has testified in behalf of the estate of transactions between his 
client and himself, i t  is  competent for the plaintiff, having testified 
that she had shown the attorney all telegrams she had received 
from the deceased, to introduce in evidence a telegram materially 
bearing upon the fact a t  issue, and vontradictory of the evidence 
of the attorney, when properly confined to that purpose. IDid. 

42. Same - Appeal and Error - Instructions -Presumptions -Record.- 
Where the testimony escepted to is competent for a certain purpose, 
i t  will be presumed that  the instructions of the trial judge properly 
confined it  thereto, vhen the charge is not sent up in the record on 
appeal. Ibid. 

43. Euidetace-Deceased I'o.so)zs-Statutes-Transactiotzs--Letters-Hand- 
zoriti?zg.-Where the widow of her deceased husband seeks in her 
snit to set aside an agreement p f  separation given upon considera- 
tion, arid to dissent from his will, and it  is controverted a s  a material 
matter whether they were reconciled before his death and lived to- 
rether in the marital relations, letters received from her husband 
by others bearing thereon may be identified by the plaintiff a s  
in the handwriting of the deceased, and introduced in evidence. C. S., 
1795. Ibid. 

44. Evidence-Issues-Burden of Proof-Questions fo r  J?,?'!j-Railroads- 
Fires-Scg1igence.-Upon conflicting evidence as  to whether defend- 
ant  railroad company's train, in passing the plaintiff's premises 
adjoining the right of way over which i t  passed, set afire and de- 
qtroged the plaintiff's dvelling, the finding of the fact by the jury 
that the fire was caused by sparks from the train is  only sufficient 
evidence upon which the jury may find the issue of i~egligence in the 
plaintiff's favor, and does not relieve him of the burden to establish 
the issue of negligence by a preponderance of the evitlenc~. McDowell 
v. R. R., 571. 

45. Same-Instructions -Where the burden of the issue wmains upon the 
plaintiff to show the negligence of the defendant railroad company 
in causing him damage by setting fire to his property by the passing 
of its train, with a defective spark-arrester, i t  is reversible error 
for the trial judge to charge the jury that if they found the fire 
was caused by sparks from the defendant's locomotive, the burden 
of the issue would shift to i t - to  disprove its negligence as  the cause 
of the damage, the plaintiff's evidence being sufficient only to sustain 
a verdict on the issue, if rendered in the affirmative Ibid. 

46. Same-Constitufiofial Lau-Trials by Ju?y-Substantizl Rights.-The 
rules of law a s  to the burden of proof between the ~ a r t i e s  to litiga- 
tion respecting damages to property resulting from negligence is 
one of substantial right guaranteed by the Federal Constitution, and 
more emphatically by our State Constitution, Art. I, sw.  19, requiring 
"that in all  controversies a t  law respecting property the ancient mode 
of trial by j u r ~ l  is one of the best securities of the rights of the 
people, and ought to remain sacred and inviolable." Ibid. 

47. Same-Instructions-Appeal and Error.-Where there i s  evidence in 
plaintiff's behalf, and per contra, that sparks coming from defend- 
ant's passing locomotive set Are to and destroyed his Iwelling, in his 
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action to recover damages for tlie railroad's negligence therein, the 
trial judge should instruct the jury properly upon the lam as to the 
burden of the issue, and an instruction that the burden of proof of 
the issue would shift to the defendant should they find the plain- 
t i r s  evidence to be true, is reversible error. Ibid. 

48. Evidence-Bot~ndaries-Decla~ations-Ittterest-~4nfe Litenz 31ofam.- 
Declarations bearing upon the true placing of dividing lines in coll- 
troversy in an action between adjoining owners of lands arc com- 
petent if made by a disinterested declarant, since deceased, antc litem 
mofam-i. e., before the controrersy arose resulting in tlie suit, and 
in such case the 1al)se of time is not always controlling. Randolplk 
v. Roberts, 621. 

49. Rame-Afida~its.-A dispute between a deceased declarant, a prede- 
cessor in title, and a witness a t  the trial, concerning the location of 
a fence line between them, when not bearing upon the location of 
a divisional line, between the present owners, the subject of the 
action, is not such interest on the part of the witneqs as  mill exclude 
his testimony of the declarations from the evidence; and this posi- 
tion is not changed merely because tlie derlarntion had been made 
by atfidavit. Ibid. 

EXAMINATION. See Evidence, 15. 

EXECUTION. See Corporations, 10 ; Pleadings, 13. 
Execution Against the Person - Assault - Issues-T'e~.dict-I'leud1)~gb.- 

The complaint in a n  action for damages alleged that  the defendant 
did "unlawfully, wilfully and maliciously" commit an assault upon 
the plaintiff, with pistols, to his great hurt  and injury, and the ver- 
dict of the jury established the fact that the assault n a s  nrongful 
and unlawful, assessed the damages, escluding recovery of punitive 
damages: Held, upon the return of the esecution against the defend- 
ant's property unsatisfied, execution aqainst his person could not be 
issued in the absence of evidence sustained by the verdict, that the 
assault was wilful and malicious; and the answer of the first issue, 
that the assault was wrongful and unlawful as  "alleged in the com- 
plaint," is insumcient for the purpose. Coble v. Hedley, 479. 

I$XECUTORS AKD ADMINISTRATORS. See Wills, 1, 2, 3, 4 ;  Estates. 3 ;  
Evidence, 39. 

1. Executors and Adminietrators-Deeds and Co)~ve~a)~ces-Sales-Prlr-  
chaser - Fraud - Irregularities-I?~strt~ctiom.-The presumption is, 
certainly after the long lapse of years, in favor of the validity or 
regularity of a deed made by a mortgagee uf the deceased owner of 
lands to the administrator who became the purchaser a t  the mort- 
gage sale individually, and received the surplus as  administrator 
and accounted for it  to the clerk in his final settlement of the estate; 
and the burden of showing any irregularity in the execution of the 
power of sale being upon the heirs a t  lam, whose action is to declare 
the sale void, a peremptory instruction of the judge to answer the 
issue in their favor is reversible error. Jessup v. n'iaon, 100. 

2. Same-Heirs-Creditors-Hornestea(GDou:e~.-here the deed of a 
mortgagee in executing the power of sale to the administrator of 
the deceased owner, who became the highest bidder, individually, 
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EXECUTORS AND ADMINISTRATORS-Continued. 
recites that  the widow's dower and homestead had been reserved, 
and i t  is found a s  a fact by the verdict that  the price was a fair 
one, and that nothing was done by him a t  the s a k  to suppress or 
chill the bidding, and i t  appears that  as  administrator he had re- 
ceived and accounted for the surplus without objection from the 
creditors of the estate, who received only n proportionate and less 
amount of their claims: Held, the reservation from the sale and 
deed made in pursuance thereof, of the dower and homestead ex- 
emptions, was not a n  irregularity of which the heirs a t  law could 
complain; and a peremptory instruction in their favor in their action 
to set aside the sale for irregularity or fraud was reversible error. 
Ibid. 

3. Same-Statute of Limitatio~ts.-Held, under the evidewe in this case, 
i t  was reversible error for the court to instruct t t e  jury that  the 
plaintiff's cause of action was not barred by the ter-year statute of 
limitations. Ibid. 

EXECUTORT CONTRACTS. See Bills and Sotes, S. 

EXI+WIPTIONS. See Statutes, 7. 

EXPERT TESTIMONY. See Evidence, 25. 
E:trperts-Evidence-Findinding~-Appeal a ~ t d  E:r.)~o~.-Objectiot~s and Excep- 

tions.-When upon the trial a witness is apparently an expert upon 
th'e testimony he has given, the appellant may not sustain an excep 
tion to the evidence he has given on the ground that the judge had 
not found him to be an expert, i t  being required that he should 
have requested the judge to rule thereon. Ramsey 2;. Oil Co., 739. 

EXPLOSIVES. See Employer and Employee, 3 ;  Negligence. 8. 

EXPRESS COMPANIES. See Carriers, 14; Taxation, 11 

EXTENSION. See Bills and Notes, 2 ;  Deeds and Conveyances. 11 ; Appeal 
and Error, 31. 

FEDERAL COURTS. See Removal of Causes, 1. 

FEDERAL EMPLOYERS' LIABILITY ACT. See Railroads, 7 ; Carriers, 12. 

FEDERAL STATUmS.  See Carriers, 6 ;  Commerce, I. : Intoxicating 
Liquors, 4. 

FEES. See Courts, 5. 

F E E  SIMPLE. See Estates, 11 ; Constitutional Law, 12 ; W~lls ,  1'7. 

FEE TAIL. See Wills, 17. 

FELONY. See Criminal Law, 9. 

FINDINGS. See Appeal and Error, 1, 10, 40'; Evidence, 8 ;  Instructions, 2 ;  
Divorce, 1 ;  Experts, 1. 

FIRES. See Carriers, 9 ; Insurance, 2 ; Evidence, 44. 

EaAUD. See Deeds and Conveyances, 1, 2, 3 ;  Executors and Administra- 
tors, 1; Pleadings, 4, 5 ;  Vendor and Purchaser, 4, 5 ;  Bill13 and Notes, 4 ;  
Contracts, 8, 16 ; New Trials, 2 ; Removal of! Causes, 1. 
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ELEIGHT. See Carriers, 9. 

GOOD FAITH. See Municipal Corporations, 18. 

GOVERNMENT. See Constitutional Law, 17. 
Government-Nunicipal Corporations-Cities and Towns-Streets-State 

High~a~s-~4geno'es . -When a new governmental agency is estab- 
lished by statute, i t  takes control of the territory and affairs over 
which it  is  given authority as  a governmental agency of the State 
to the exclusion of other governmental instrumentalities, and when 
the board of aldermen of a town, in the exercise of i ts  statutory 
power, assesses the owners of land adjoining a street improved, the 
fact that  a State highway extends through the corporate limits does 
not deprive the municipality of its exclusive control over i ts  streets, 
or relieye it  of its duty of improving and keeping them in repair.- 
Gztntep- v. Sanford, 453. 

GRAND JURY. See Criminal Law, 10. 

G U A R ~ T O R .  See Bills and Kotes, 1. 

HABEAS CORPUS. See Appeal and Error, 1, 2. 
1. Hubeas Corpus-Husband and Wife-Custod~ of Children.-Where the 

husband and wife are living in a state of separation, without divorce, 
the Superior Court has jurisdiction to a ~ r a r d  tlie custody of the 
minor children of their marriage to either the husband or the wife 
for such time, under such provisions, restrictions and directions as  
nill, in the opinion of the court or judge, best promote the interest 
and nelfare of the children. and retain the cause, and thereafter 
annul, vary or modify the same on good cause shown. C. S., 2241. 
Clegg v. Cleyg, 28. 

2. Same-Cot~rts-Jurisdictio?z-Juz?e?~ile Courts.-The jurisdiction of the 
Superior Court or judge thereof in habeas corpus proceedings be- 
tween husband and wife, living apart without divorce,  here the 
custody of the minor children of their marriage is claimed by each 
of them, is not ousted or interfered with by the jurisdiction given 
by statute to tlie juvenile court. Ibid. 

3. Habeas Corpus-Husband and Ti7ife-Custody of Ch2idren.-While a s  
a general rule and a t  common law the father has prima facie the 
paramount right to the control and custody of his minor children 
until they arrive a t  age, the mother, in habeas corpus proceedings 
against her husband, may be allowed the suprrior claim nhen both 
are equally worthy and it  is shown that the welfare of their chil- 
dren requires it. Ibid. 

4. Same-Appeal and Error.--When the Superior Court judge has entered 
judgment in habeas corpus proceedings between husband and wife, 
and has found the facts upon which his judgment was based, and 
110th parties appeal, the Supreme Court. in its sound legal discretion, 
may review the judgment, and affirm, reverse or modify it. Ibid. 

5. Sume-Sonresident Tife-Jurisdictio?+Bond-Apportionment of Cus- 
todu of Children.--Upon the wife's petition in habeas corpus i t  was 
made to appear that  she and her husband were living apart by 
mutual consent, but not divorced, when she carried the minor chil- 
dren of their marriage to live with her in Virginia, from which 
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HABEAS CORPUS-Contin yed, 
place the husband surreptitiously took them back to his home in 
this State. Each were equally worthy to have their custody and 
control, and the welfare of the children was equally safeguarded: 
Held, proper to order a division of the time of the children between 
the parents, with full right of each to visit and associate with them 
when living with the other, requiring of the wife a bond in a certain 
sum, conditioned upon her not taking the children out of the State 
and complying with the order of the court, made payable to the 
State of North Carolina, and flled with and approved by the clerk 
of the Superior Court, the cause retained to be further determined 
on change of conditions properly established. Ibid. 

6. Same-Appeal a n d  Error-Costs.--On this appeal from the judgment 
of the Superior Court judge in habeas corpus proceedings, brought 
by the wife against her husband for the control and custody of the 
minor children of their marriage, the costs of the appeal and hearing 
are  tased against the respondent, with order that the cost in the 
lower court be made out and judgment entered by the clerk thereof. 
Ibid. 

HANDWRITING. See Evidence, 43. 

HARMLESS ERROR. See Appeal and Error, 5, 24 ;  New Trials, 1; Iilstruc- 
tions, 6 ;  Employer and Employee, 1. 

HEARINGS. See Injunction, 3. 

HEIRS. See Esecutors and Administrators, 2 ;  Estates, 1. 

HIGHWAYS. 
1. ~igh~ays-Colinties-Statut~s-IZ~~peal---4~ecies to/.  Kelocutitl~ Hiyh- 

ways.--Construing the various statutes cornprisiiig the road laws of 
Lenoir County, held those of 1907 were repealed by the Public-1,ocal 
Laws of 1913, ch. 46, and the later act was modiflt,d to the estcnt 
subsequent statutes were in conflict with any of its l)rovisions, leav- 
ing in force and effect section 13, requiring, for the change or rclo- 
cation of a highway, the matter be referred to the county superin- 
tendent of roads and the patrol superintendent, who shall make re- 
1)ort to the board of county caommissioners for their action, and lwld 
that this procedure must be followed, leaving no other course dis- 
cretionary with tlie board of commissioners. Park8 1.. Comry., 490. 

2. Same - Statutory Powers - D i s ~ w t i o n u r ~  Po~~er~.-TVhere a county 
road law provides that  certain officials or agents of the county shall 
go UP011 the lands for the purpose of relocating a c30unty higln~ay,  
and make recommendation for the action of the county commis- 
sioners, giving the onner  of the lands sisty days to file his petition 
for tlie nscertainmcnt of his damages, with right of appeal to the 
courts, etc., no notice of the entry by the county's agents upon the 
lands is required to be given the onner, and he must l~roceed, if he 
so desires, by petition, vithin the time limited by the statute for tht> 
ascertainment of his damages for the relocation of the high\\ay on 
his lands. Ibid. 

3. Highways - ZZc2ocatiol~Statzites--Uamaye.~-Sotice-Local Boards- 
Courts.-Notice must be given to the owner of land for the assess- 
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HIGHWAYS-Cowtinued. 
ment of damages claimed by hin) in accordance with a statute, for 
the relocation of a highway thereon, before final determination 
thereof by the local board to which the statute refers it. Ibid. 

HOMESTEADS. See Executors and Administrators, 2 ;  Estates, 12. 

HOSPITALS. See Trusts, 14. 

HOTELS. See Sunday, 3. 

HUSBAKD AND WlFE. See Habeas C o ~ l ~ u s ,  3 ;  Estates, 2, 12 ;  Trusts, 1 :  
Dirorce, 1, 4 ;  Abduction, 1, 3 ;  Criminal Law, 18. 

1. Husba)ld and Wife-Do~c'er-Estates-Cot~tingent Remainders.-Under 
a devise to testator's daughter and son, equally, and in the event of 
either dj ing nithout issue, then the \\hole estate to the other, with 
ulterior corlti~igent limitations over, upon the death of the son, his 
widow is entitled to dower in his lauds, he l ~ a v i r ~ g  been seized thereof 
during colerture, with the gossibility of a child of the marriage 
taking by descent. Pollard v. Slaughter, 92 N. C., 72, cited and ap- 
plied. Allen v. Saunders, 349. 

2. liusband and Tr'zfe-Estates by Entil-ety-Title-dlimor~y-Statutes- 
Courts-Judgn~ents-Orders.-Were husband and wife own land by 
entireties, the rents and profits of the husband therein may be 
charged with the support of the wife and the minor children of the 
marriage upon his abandonmeut of her, under the provisious of 
C. S., 1667, and for her counsel fees by chapter 123, Public Laws 
of 1921, in these proceedings; and to enforce an order alloning her 
alimouy and attorney's fees, according to the statutes, a writ of 
possessioii may issue (C. S., 1668) to apply thereto the rents and 
profits as  they shall accrue and become personalty; arid an order 
for the sale of land couveying the fee-simple title for the purpose of 
paying the allowance is erroneous. Holtofi v. 1Iolto11, 354. 

3 Husband and Tr'ife-Llbduction-Elopenze~zt-Crinzi?zal Lazc-Statute8 
I11 order to collstitute the offense of abducting or eloping with a 
married woman, C. S., 4225, the seductiou by the male may be 
accomplished by insistent persuasion under \vliich the woman rields 
her conwnt to be carried away from the house of her husband by 
the defeudant charged therewith and living with l i ~ m  in adultery ; 
and the defense that  the woman in the coursc of his scheme had 
yielded herself before the abduction is unteuahle nhen it  is shonn 
that the wife had not thus yielded herself to any other man than 
the defendant. 6. c. Hopper, 405. 

4. Same-Innocence or Chastity of T171fe-Evidence-Supported Testb 
mot~u-The provision of C. S., 4225, that no convictiou of abduction 
or eloping with the wife of another may be had on the unsupported 
testimony of the wife as  to her virtue, is complied with when the 
testimony of the wife is supported by evidence of others as  to her 
previous good character. Ibid. 

IMPROVEMENTS. See Constitutional Law, 4 ;  Municipal Corporations, 12. 

INDEBTEDNESS. See Evidence, 2. 

INDEMNITY. See Appeal and .Error, 24. 

INDICTMENT. See Crimi~lal Law, 5, 9, 19;  Evidence, 35. 
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INHERITANCE. See Evidence, 24. 

INJUNCTION. See Appeal and Etror, 28;  Constitutional Law, 20. 
1. Injunction-Schools-Taxation.-Where, in a n  action of the citizens, 

i t  appears from the findings of the judge, upon the evidence, that  
the county board of education and superintendent of public instruc- 
tion had temporarily arranged to divide the attendance of children 
of this and another such district between the schoolhouses of each, 
and that  a substantial issue has been raised a s  to legality of this 
arrangement, a n  order continuing the preliminary ~estraining order 
to the hearing is a proper one, to be vacated only when the defend- 
ants may have complied with the requirements of the law. Cailt v. 
Rouse, 175. 

2. Inju?zctio~Issues--Wate?-ial Facts-Questions for  Jurg.-An order to 
restraiu the sale under a purchase-price mortgage of a lot of land 
for industrial purposes, upon proper affidavits, tending to show that 
a railroad siding thereon was a part of the considxation and that 
the plaintiff was damaged by the acts of the defendant in depriving 
the plaintiff of this benefit, should be continued to the hearing to 
determine the amount actually due the defendant mortgagee. Johil- 
son v. Jotles, 235. 

3. Injunction-Grist Jlills~Stat~ttes-Dissolution of Temporar~  Eestrain- 
ing Order-l'rial Hearing.-Ordinarily, in cases relating to the estab- 
lishment and maintenance of grist mills the remedy given by statutes 
must be pursued when their provisions apply, but in the present 
case, it  appearing that though the plaintiff's land has been tres- 
passed upon, the principal damage complained of i~ caused by the 
erection and maintenance of a dam to operate a grist mill by cle- 
fendant on his land, and the restraining order heretofore issued will 
be dissolved without prejudice to the relief demanded, should the 
demand be renewed upon the establishnient of the fscts in plaintiff's 
favor a t  the final hearing, in view of the harm that may othermisc 
presently come to the defendant and the communit,q which the de- 
fendant's grist mill now serves. li'insland .v. Kinsl~znd, 750. 

ISSPECT'ION. Sre Vendor and Purchaser, 1. 

INSTRUCTIONS. See Sppeal and Error, 3, 4, 9, 12, 18, 19, 26;  Carriers, 
1, 11 ; ISsecutors and Administrators, 1 ;  Intosicuting Liquors, 1 ; Negli- 
gcAnce, 3 ;  \'endor and Purchascxr, 3 ;  Contracts, 4, 8, 13;  Evidence. 22, 
26, 27, 29, 33, 42, 45, 47;  Burglary, 3 ;  Criminal Law, 3, 12, 17;  E m -  
ployer and Employee, 1, 2 ;  Mortgages, 10. 

1. Instructions - Requests for  Zmtructions -Evidence -- Assumption of 
>'act.-A request for instruction that  assumes a s  a fact a n  issuable 
question is properly denied. Hubbard z). Browlz, 97. 

3. Znstrztctions-Juru-Belief of Evidence--Findings of Fact-Criminal 
Law.-The verdict of a jury must not be solely based upon their 
belief of the evidence on the trial, but upon their findings of fact 
therefrom, and in criminal cases, beyond a reasonatde doubt. S. T. 
Loftin, 205. 

3. Same-dppenl and Error-New Trials.--The Court disapproves again 
an instruction for the jury to render their verdict upon their belief 
of the evidence, and where the evidence is conflicting, this instruc- 
tion will be held for reversible error. Ibid. 
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INSTRUGCIONS-Continued. 
4. Instructions-Conflicting-Appeal and Error-New Trial&-An instruc- 

tion upon the evidence that  is conflicting upon material points is 
held to be reversible error. Byrd v. Hicks, 242. 

5. Same.-The mortgagee, resisting the foreclosure of the mortgage, 
pleaded and introduced evidence to show that  the mortgagor had 
agreed to cancel several notes thereby secured upon being repos- 
sessed and seized of the lands; and there was further evidence that 
a new party, made to the proceedings, had been duly served with 
summons and had failed to plead or appear a t  the t r ia l :  Held, an 
instruction to find for defendant upon his reconveying the lands, 
and an instruction requiring him upon appropriate findings of the 
jury to pay off the note he had acquired from the plaintiff, are 
conflicting upon a material matter, upon which a new trial will be 
ordered on appeal. Ibid. 

6. Instructions - Domages - Segligence - Bppeal and Error  - Harmless 
Error.-In a n  action against a railroad company to recover damages 
for a personal injury, a charge otherwise unexceptionable   ill not 
be held for reversible error to the defendant's prejudice for the use 
of the words, ulmn the measure of damages allowing a recovery, 
"for the reasoilable present value of the diminished earning capacity 
forever," i t  being the apparent endeavor of the judge, taken in con- 
nection with other portions of the charge, to impress upon the jury 
that plaintiff could not recover for the entire difference caused by 
the injury, but only the present value of such difference so caused, 
it  appearing from the charge, considered as  a whole, that any juror 
of average intelligence must have understood the application of the 
proper instructions, and that recovery was not permitted for all 
time to come, or that the injury was permanent. or otherwise. 
Belshe v. R. R , 246. 

7. Instructio?~s-Stat?~tcs-Espresszon of Opinion.-It i s  not required by 
C. S., 564, that the judge intimate in the direct language of his charge 
his opinion of whether, upon the evidence, a fact is fully or suffi- 
ciently proved, and if such intimation is reasonably inferred from 
his manner or his peculiar emphasis of the evidence, or in his pre- 
sentation thereof or his form of expression, or by the tone or general 
tenor of the trial, giving advantage to the appellee thereby, such 
as  to impair the credit which might otherwise, under normal con- 
ditions be given by the jury to the testimony, it  comes within the 
prohibition of the statute, and a new trial will be ordered on appeal 
S. v. Hart ,  582. 

8. Instrzcctions-Prayers for  Instructions-Rules of Court-Appeal and  
Error.-It is within the sound discretion of the trial judge to give 
or refuse a prayer for special instruction not siqued by the attorneys 
tendering it, as  required by the statute. C .  S., 563. Bank c. Smith, 
635. 

9. Instructions-Appeal and Error-Objectior~s and Ezceptions.-An iso- 
lated paragraph of the charge of the court will not be held for re- 
versible error, if considered with the other portions of the charge, 
the jury must have understood the correct principles of law in rela- 
tion to the evidence. Beal v. Coal Co., 754. 
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INSURANCE. 
1. Insurance, $'ire-Policies-Contract-P?lin~ipaZ and Agent-Waiver.- 

Where a clause in a fire insurance policy provider; that  i t  is upon 
condition of unconditional and sole ownership of the property in- 
sured, and the agent writing the policy is  aware 01' the fact that  i t  
was owned by the insured and certain others whose names do not 
appear therein, the knowledge of the agent will be imputed to the 
insurer, and the provision will be deemed as  waived by it. Ins. Go. 
u. Lumber Co., 269. 

2. Same-Fires-Segligence-Tort-Fea~~r-Subrogatio~--Parties.-Where 
the property insured has been destroyed by the negligence of a third 
person, and the insurer has paid the loss, i t  is subrogated to the 
right of the insured and has a right of action againiit the tort-feasor, 
and the defendant may not set up any defense that the insurer may 
have had under the policy contract, not being a party thereto. Ibid. 

3. Same-Damages.-Where the property insured has been destroyed by 
fire by the negligence of a third party, and the insurer by paying 
the loss has been subrogated to the rights of the insured, the measure 
of damages in the insurer's action against the tort-feasor is  the 
actual market or cash value of the property a t  the time of the fire, 
unaffected by any stipulation in the policy to the contrary, the tort- 
feasor not being a party thereto. Ibitl. 

4. Insurance, Accident - Policies-Co?~tracts-Interpreto tion.-While the 
terms of a policy of accident insurance, when ambiguously expressed, 
are  to be construed more strongly in favor of the insured, this rule 
cannot apply when, from the wordinq of the instrument, the clear 
intent of the parties may be interpreted. Powers .z. Ins. Co., 336. 

5. Same-Public I'olic~l.--In interpreting a policy of accident insurance, 
the clear intent of the parties, as  expressed in the policy contract, 
will be given effect, when not in conflict with public policy. Ibid. 

6. Same-Ambiguity.-A policy of accident insurance, relieving the com- 
pany from liability for the death of the insured caused by "fire- 
arms," is not contrary to our public policy, and when clearly ex- 
pressed in the instrument, is enforceable; nor will :L contrary intent 
be construed from the wording of another provision in the contract 
relieving the insurer from liability only when the death is inten- 
tionally caused, it  appearing from the language of the further pro- 
visions that they must necessarily be applicable only to certain causec 
of death therein enumerated. Ibid. 

7. Insurance- Policies-Contracts--4mbiguity.-Ambiguity appearing in 
the language of the form of a policy of theft insurance of an auto- 
mobile used by the company, raising a doubt as  to its meaning, 
should be resolved in favor of the insured, giving erect  to the inten- 
tion of the parties, if i t  can be ascertained under the rules of inter- 
pretation, though imperfectly or obscurely expressed. Sllg00d u. 
Ins. Co., 415. 

8. Same-Automobiles-Lockfng Device-Ecidence-Rule of the Prudent 
~Uan-Sonsuit-Questiolzs f o ~  Jury--Trials.-A provision in the 
policy insuring the owner of an automobile against theft, reading, 
"The insured undertakes, during the rontinuance of this policy, to 
use all diligence and care in maintaining the efficiency of a certain 
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locking device and in locking the automobile when leaving the same 
unattended," does not deprive the plaintiff of his right to recover 
for the theft of the automobile by Ieaving i t  unlocked under such 
circumstances as  the jury may find that the plaintiff used reasonable 
care, under the rule of the prudent man, though leaving the machine 
unlocked for a few minutes a t  the time of the thef t ;  and a motion 
as  of nonsuit is improvidently sustained. I.bid. 

9. Insurance - Life - Principal and Agent - Local Agent-Xegligence- 
Policies-Premiums.-Held, this case was tried in accordance with 
the decision in the former appeal on the question a s  to whether the 
negligence of the defendant's local agent was the cause of the first 
premium not being paid, i t  being the condition upon which the com- 
pany's liability thereon was made to depend. Pox v. Ins. Co., 762. 

10. Same-Ecidence-Appeal and Ei.ror.-In this case held, the evidence 
of statements made by the agent of the defendant life insurance 
company's local agent for the delivery of the policy a s  to his acts 
and conduct therein related to the question of his negligence a t  that 
time, and was competent upon the trial. Ibid. 

INSURLVCE, ACCIDENT. See Insurance, 4, 5,  6. 

IKSURANCE, FIRE. See Insurance, 1, 2, 3. 

INSURANCE, LIFE. See Insurance, 9, 10. 

INSURAKCE, THEFT. See Insurance, 7, 8. 

IXTEST. See Deeds and Conveyances. 4 ;  Banks and Banking, 1 ;  Statutes, 
3 ; Wills, 9, 14; Burglary, 4; Criminal Law, 2 ;  Mortgages, 7. 

IKTEIIEST. See Clerks of Court, 10;  Evidence, 18, 33, 39, 48;  Wills, 12;  
Venue, 1 ; Corporations, 9. 

INTERSTATE. See Carriers, 6, 10. 

INTERVENING CAUSE. See Negligence, 9. 

INTOXICATIKG LIQUOR. 
1. Spirituous Liquor-Evidolcc-Ii~stt~uct~ot~a-Verdict Directing-Appeal 

and Error.-In an action for the unlanful sale of liquor the evidence 
tended to show that the witness, a physician, obtained the liquor 
from the defendant for a patient, for which the defendant received 
money oEered by the witness: Held, the transaction was an unlaw- 
ful sale, coming within the inhibition of the statute, and an instruc- 
tion by the court for the jury to find a verdict of guilty, if found to 
be true, n a s  correct, there being no other evidence in the case. S. 
a. Murphrey, 113. 

2. Intoxicating Liquor -Spirituous Liquor - Manufacture - Statutes- 
Criminal Lnzc-Actions-Jointlo--Evidence.-As to the exception to 
consolidating the separate indictments against the two defendants 
for the unlawful manufacture of intosicating liquors, qucre? And 
hpld, that the insufficiency of the evidence to convirt one of them 
renders the consideration of the exception unnecessary. S. c. B U I -  
gess, 467. 
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INTOXICATING LIQUOR-Continued. 
3. Same.-Held, the circumstantial evidence in this case was sufficient to 

convict one of the defendants for the unlawful manufacture of in- 
toxicating liquor, but the only evidence a s  to the other being that 
a few minor implements were found in the room which he was 
occupying a s  a boarder with the sons of the firsl; defendant, and 
also a wet place upon the floor of the room, were insufficient to 
sustain a conviction of the other defendant. C. S., 4453. Ibid. 

4. Intoxicating Liquor-Spirituous Liquor--8tatutes-Federal Statutes- 
Turlington Act-Defenses.-The legislative purpose in the enactment 
of chapter 1, Public Laws of 1923 (Turlington Act),  was to make 
the State statutes in the matter of unlawful manufacture or sale 
and transportation of intoxicating liquor, etc., conform to the Federal 
statute on the subject, and both are  liberally conslmed to prevent, 
a s  a matter of public policy, the use of intoxicating liquor, a s  de- 
fined, for beverage purposes; and the defense is untenable that  the 
defendant should not be convicted of violating our prohibition law 
because the Turlington Act became effective on the day he was tried 
in the Superior Court. S. v. Edmonds, 623. 

ISSUES. See Injunction, 2 ;  Evidence, 36, 44; Actions, 3 ;  Appeal and 
Error, 1 6 ;  Contracts, 11; Courts, 6 ;  Excvution, 1 ;  Ci'iminal Law, 1 3 ;  
New Trials, 2 ;  Schools, 6. 

Issues.-Issues are  sufficient when they present to the jury proper in- 
quiries as  to all the essential matters or determinative facts in dis- 
pute. Mann v. Archbell, 72. 

JOINDER. See Intoxicating Liquors, 2. 

JOINT AGENCIES. See Actions, 6. 

JUDGE. See Evidence, 8 ;, Pleadings, 11. 

JUDGMENTS. See Appeal and Error, 7, 29, 34; Boundaries, 1 ;  Wills, 3 :  
Contracts, 7 ;  Parties, 1 ;  Pleadings, 12 ; Evidence, 30; Bastardy, 3 ;  
Estates, 1 0 ;  Husband and Wife, 2 ;  Corporations, 113; Railroads, 8 ;  
Taxation, 9. 

1. Judgments-Attorney and Client-Laches-Notion to Bet Aside Judg- 
ment.-The laches of an attorney will not be imputed to his client 
when the latter is free from blame; and where the client, upon 
being served with summons a s  a defendant in an ac~;ion, immediately 
employs counsel having the reputation of diligence in his practice, 
who promises to notify him when necessary to give further attention 
to his case, and soon thereafter a judgment by deftlult final for the 
want of an answer is rendered against him, ignorant of the course 
and practice of the court, i t  will be set aside upon motion aptly 
made upon a showing of merits, with permission to make new parties 
if necessary to the full determination of the controversy. As to 
whether such judgment was the proper one in this case, quere? 
Edwards v. ,Butler, 200. 

2. Judgments-Appeal and Error.--When, upon the facts agreed, the 
plaintiff is entitled to judgment, i t  should be rendered, as  a matter 
of law, without the intervention of a jury. Davis v. Storage Co., 676. 

JUDGMENT CREDITORS. See Actions, 2. 
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JUDGNEIL'TS SET ASIDE. See Pleadings, 9. 

JURISDICTIOR'. See Appeal and Error, 2, 34; Boundaries, 1; Clerks of 
Court, 1 ; Courts, 1, 2, 3; Habeas Corpus, 2, 5 ;  Bastardy, 2 ;  Removal of 
Causes, 1 ;  Taxation, 15. 

JURY. See Instructions, 2 ; Evidence, 46. 

JUSTICES O F  THE PEACE. See Bastardy, 2. 

JUVEXILE COURTS. See Habeas Corpus, 2. 

RR'OWLEDGE. See Taxation, 13. 

LACHES. See Judgments, 1 ;  Trusts, 13. 

LASDS. See Eridence, 24 ; Venue, 1 ; Corporations, 9. 

LASDLORD AND TENAST. See Trespass, 1 ;  Contracts, 1. 
1. Landlord and Tenar~t-Contracts-Ueeds and Conveyances-Equity.- 

The relation of landlord and tenant rests upon contract between the 
parties and does not exist without their mutual intent and the 
mutuality of consi$eration, as  in other contracts, nor preclude the 
supposed tenant from showing there was no such tenancy, or from 
invoking the interposition of a court of equity for his equitable 
relief, in proper instances, Austin v. C1risp, 616. 

2. Same-Estoppel.-Where a supposed tenant has rented a tract of land 
included in the boundaries of several tracts in a deed he has there- 
tofore received from his supposed landlord, in his action to correct 
his deed for mistake he is not estopped to show that because of his 
illiteracy and ignorance of the description of the lands in the deed 
he has taken, he has afterwards leased the locus in  quo by mistake. 
Ibid. 

LEGISLATIYE POWERS. See Municipal Corporations, 1. 

LETTERS. See Wills, 2 ;  Evidence, 43. 

LEVY. See Taxation, 2; Attachment, 1. 

LICENSES. See Taxation, 4. 

LIENS. See Deeds and Conveyances, 6, 9 ;  Taxation, 2; Corporations, 1, 
10;  Mortgages, 9. 

LIFE ESTATES. See Wills, 8. 

LIFE TR'SURANCE. See Insurance, 9. 

LIMITATION O F  ACTIOIL'S. See Clerks of Court, 9 ;  Commerce, 1; Wills, 
7, 8 ;  Estates, 6 ;  Contracts, 14, 18;  Criminal Law, 11, 21 ; Carriers, 16. 

Limitation of Actions-Pleadings-Defenses.-The statute of limitations 
must be pleaded in the answer to be available as a defense to the 
cause of action. Satterthwaite v. Davis, 565. 

LOCAL LAWS. See Statutes, 4 ;  Constitutional Law, 7, 19;  Municipal Cor- 
porations, 4. 

55-186 
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LOGS AND LOGGIR'G. See Sunday, 1. 

LUMBER. See Mortgages, 8. 

MACHINERY. See Evidence, 6. 

MALICIOUS PROSECUTION. See Evidence, 26. 

MANDAMUS. See Courts, 2 ;  Taxation, 15. 

MANDATORY LAWS. See Taxation, 7. 

MAPS. See Evidence, 34. 

MARRIAGE. See Divorce, 1, 2. 

MARRIED WOMEN. See Wills, 7 .  

MASTER AND SERVAR'T. See Appeal and Error, 6 ;  Railroads, 2 ;  Carriers, 
11, 12, 16 ;  Employer and Employee. 

MEASURE O F  IIIIJIAGES. See Xegligencar, 2 : C'ontracts, 2 ; Corporations, 7 .  

MERITS. See Appeal and Error, 29. 

MILLS. See Injunction, 3. 

BIISDEMEASOR. See Criminal Law, 9, 11. 

RIISJOINDER. See Actions, 1 ; Parties, 2 ;  Removal of Causes, 1. 

hIISREPRESENTATIOKS. See Lkeds and Conveyances, 1, 3. 

MISTAKE. See Deeds and Conveyances, 12. 

MONEY. See Pleadings, 1 ; Mortgages, 5 ;  Trusts, 1. 

MORTGAGES. See Deeds and Conveyances, 6, 7, 8, 10;  Actions, 2 ;  Wills, 
1 0 ;  Estates, 5 ; Contracts, 12;  Banks and Banking, 1 ; Corporations, 
8;  Pleadings, 1 3 ;  Trusts, 14. 

1. Jfortgages-Deeds and Conveyances-Patent Error-Sales-Irregulari- 
ties.-The recitation in a mortgage authorizing and empowering the 
mortgagor to execute the power of sale upon default in payment, 
upon giving notice to the party of the first part (himself),  is patently 
a clerical error, which will not nullify the sale or deed to the pur- 
chaser thereat. Jessup v. Xixon, 101. 

2. dlortgages-Statute of Frauds-Release-Parol Evidence.-A contract 
made between a mortgagor and mortgagee after the making of the 
mortgage on lands, which are  intended to terminate that relation- 
ship as  between themselves, does not fall within the intent and 
meaning of the statute of frauds (C. S., 988), requiring contracts 
concerning land, etc., to be put in writing, etc.; and where the mort- 
gagee has agreed by par01 to release certain lands embraced in the 
description of the mortgage to a purchaser thereof from the mort- 
gagor and take a mortgage in lieu thereof on other lands, i t  is  
enforceable. Steven8 v. Turlington, 191. 

3. Same-Title.-WMle the legal title to lands vests in the mortgagee, it 
is only for the purpose of securing to him the mortgage debt, and 
certainly until foreclosure, or perhaps his rightful possession taken 
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upon condition broken by the mortgagor, the mortgage is regarded 
only as  a pledge, with all the other incidents of title remaining in 
the mortgagor, subject to the conditions of title upon which he had 
given it, a s  expressed in the written instrument. Zbid. 

4. Same-Equity-Estoppe1.-Where there is an existing mortgage upon 
lands, and a purchaser of a part of the lands from the mortgagor, 
a parol agreement taken with the mortgagee, later made, that the 
latter would release the lands from the terms of the mortgage upon 
receiving in lieu of his lien a mortgage upon other lands, creates an 
equitable estoppel against the mortgagee's position that  the parol 
agreement was ineffectual under the statute of frauds (C. S., 988). 
Zbid. 

5. Same-Purchase-3loney.-The principle upon which the giving of a 
deed taking back a mortgage for the balance of the purchase price 
is regarded as  one transaction, giving the purchase-price mortgage 
a superior equity, and that the mortgagor acquires title subject to 
the mortgage lien, etc., has no effect upon the principle that the 
mortgagee is estopped in equity by his parol agreement, later made, 
to take a mortgage on other lands in lieu of a part thereof embraced 
in a description of the mortgage, a s  against a purchaser in good 
faith, in reliance upon the parol agreement. Zbid. 

6,  hfortgages-Discharge-Par01 h'vidence.-Evidence of a parol discharge 
of a written contract within the statute of frauds, or of an equitable 
estoppel by matter in  pais, must be positive, unequivocal and incon- 
sistent with the contract; and where the evidence is conflicting, it  
raises an issue to be determined by the jury. Zbid. 

7. Nortgages, Chattel-ParoZ Agreements-Intent-Evidence.-It is not 
necessary to the validity of a chattel mortgage between the parties 
that it  be in writing or in any particular form, and where the seller 
takes from the purchaser a chattel mortgage unintentionally left 
unsigned by the purchaser, the intent of the parties may be evi- 
denced thereby, as  well a s  by their admissions and other relevant 
circumstances tending to show their intent a t  the time of the trans- 
action. Kearns v. D a ~ i s ,  522. 

8. Mortgages-After-Acquired Propertg-Corporations-Lumber,-A mort- 
gage mill be held to extend to and include after-acquired property 
when i t  so states in express terms, or i t  clearly appears from the 
language used, that  such was its manifest intention; and where a 
corporation has mortgaged lumber on certain of its yards, and shall 
keep thereon a certain quantity during the life of the mortgage, 
with the mutual agreement that the mortgagor replace i t  when sold 
to its customers, the successive replacements of the lumber fall 
within the terms of the mortgage and are  subject to its lien, in the 
absence of allegation and proof of fraud. Bank v. Pearson, 609. 

9, Mortgages-Subject to Prior Mortgage-Registration-Statutes-Notice. 
A chattel mortgage stating that i t  was made subject to a prior mort- 
gage on the same property to secure the payment of a certain sum of 
money is, by its express terms, in recognition of the existing prior 
mortgage, and only purporting to convey the mortgaged property to 
that  extent, does not require registration of the prior mortgage, or 
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the notice therein required by statute (C. S., 3311), to make the 
obligation more eeective between the parties to the agreement and 
the prior encumbrancer. Bank v. Smith, 635. 

10. Same-Instructions-Appeal and Error.--Where a chattel mortgage 
is given and accepted subject to a ~ ~ r i o r  mortgage, a n  instruction 
in an action thereon that makes registration of the first mortgage 
in the proper county necessary to the enforcenleul of the condition 
upon which the later mortgage was given, is rereisible error. Ibid. 

MOTIONS. See Clerks of Court, 2 ;  Vendor and Purchawr, 5 ;  Judgments, 
1 ;  Appeal and Error, 13, 30; Criminal Law, 11 ; Evidence, 38;  Divorce, 5. 

MUKICIPAL CORPORATIONS. See Cities and Towns, 1, 2 ;  Constitutional 
Law, 2, 7, 10, 14, 17, 25, 2 6 ;  Taxation, 5, 6, 11;  Commerce, 2 ;  Estates, 
11;  Statutes, 5 ;  Government, 1 ;  Sunday, 3. 

1. Municipal Corporations-Cities sad Towns-Title-l~egislative Powers 
-Statutes.-Where title to lands is conveyed to a city, to be used 
for the purpose of a park, no par01 trust is thertin created in the 
city, and, holding the lands subject to the legislative will, it can 
convey a valid fee-simple title thereto under the provisions of a 
statute authorizing it. Blue v. IVilmmgton, 321. 

2. Municipal Corporations-Cities and Towns-Corporate Limits-Ultra 
Vires Acts.-Ordinarily, a city or town government, without legisla- 
tive authority, has 110 power to acquire lands outside of its corporate 
limits for public purposes, or maintain or improve the same, and i t  
is  not responsible in damages for injury to lands of the private 
owner, doue by its agents and employees while engaged in enter- 
prises of this ultra vires character, though undertaken for the benefit 
of the public. Bemy v. Durham, 421. 

3. Same-Statutes.-Under the provisions of our general statutes, a city 
or town is given authority to acquire and maintain parks for the 
use of its citizens beyond its corporate limits, and to provide suitable 
streets or ways of access thereto for the purpose. C. S., 2787 (I) ,  
( 2 ) ,  ( l l ) ,  (12) ; also 2791, 2792, 2793, 2786. Ibid. 

4. Same-Conflicting Statutes-Local Laws.--The general statutes giving 
power to cities and towns to acquire parks for its citizens outside 
of the corporate limits, and provide access for toe public thereto, 
prevail whenever and to the extent there is no irleconcilable repug- 
nancy with special charter provisions on the same subject. Ibid. 

5.  Same.-The city of Durham has legislative authority, under the pro- 
visions of the general statutes, to acquire and maintain parks for 
the public use, outside of i ts  corporate limits, and to acquire and 
open up adequate and proper ways or streets thereto, and grade 
and improve the same. (C. S., 2793.) Ibid. 

6. Same-Parks-Access-Streets-Condemnation.-Whore a city or town 
has statutory authority to acquire a park for a ltublic use outside 
of the corporate limits, i t  necessarily follows that  the right is given 
to open up and maintain a right of way thereto, by condemnation 
or in other ways recognized by law. Ibid. 

7. Same-Negligence-Damages.-Where a city or. town has been given 
the statutory power to acquire and maintain a public park beyond 
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MUNICIPAL CORPORATIONS-Continued. 
its corporate limits, and the necessary ways of access thereto, it  is 
liable for the negligent wrongs and injuries committed by its em- 
ployecss and agents in the course of the work. Ibid. 

8. Jf wr~icipnl Corporations - Cities  and Towns-Damages-sot ice-Stat- 
utcs-Action.-A statutory provision that written notice shall be 
given to the board of aldermen of a city, of an injury, in order to 
render i t  liable in damages for its negligence therein, stating the 
date a11d place of the 11al1l)ening or iufliction of such injury, its 
~uar i i~er  and the amount of damages claimed, within a certain time 
thereafter, requires oi~ly a substantial compliance therewith, with- 
out the technical nicety neccs\ary to pleadings; and the notice given 
in this case is held suflicierit Graham v. Chai-lotte, 649. 

9. Same-Discrct~onar Poucrs-Xeyl1gelzce-T5'here a city, under the 
plovisions of special and general statutes, is authorized to open new 
streets, erect bri~lges therefor, etc., and required to Leep them in 
prol)er repair, aiitl permitted to pais laws for abating public or 
l~i ivate  nuisa~ices of any kind, and preserving the health of its citi- 
zen;., the authority is also conferred on them to properly construct 
the a l~poaches  of  the streets to the bridges they may constiuct; 
and the city i\ liable ill damages, a s  ill case of maintaining a nui- 
sance, for ail i l~ ju ly  to oile d ~ i r i i ~ g  an automobile across one of these 
bridges caused by the negligence of the city in leaving concrete 
pilasters extending into the road intended for the travel of vehicles. 
C. S., 2675, 2676. Ibid. 

10. Same-Contrtbuto?y Segllge~lce-O?dl?za?~ces.-Where there is eviderlce 
that the defendant city \ \as  guilty of negligence in constructing con- 
crete pilasters a t  the approach of its street to a bridge, insumciently 
lighted a t  the place a t  night to be obserred by one traveling across 
the bridge in an automobile as a passenger, the fact that the one 
so injured was violating an vrdinance of the city prohibiting him 
from sitting on the side of the truck n i t h  his feet hanging over, is 
not sucll coritlibutory ~iegligeilce as  vi l l  bar his lecorery, as  a mat- 
ter of law, but leaves to the jury to determine under the evidence, 
as  an issue of fact, whether the defendant's negligence was, not- 
withstanding, the proximate cause of the injury. Ibid. 

11. San~e-Sotlsuit-Questlorn for Juru-Trials.-In this action to recover 
damages against the city for a personal injury, evidence that the 
injury \\as caused by the defendant's letting two concrete pilasters 
remain in the n a y  for vehicles to travel, a t  the approach of a bridge 
on its street, and that the plaintiff's injury n a s  caused thereby on 
a dark night, with insufficient light provided there by the city, and 
that the l~laintiff a t  the time was being carefully driven in an auto- 
bile as  a passenger by another, with the other evidence in this case, 
is held sufbcient, upon defendant's motion as  of nonsuit, to take the 
case to the jury. Ibid. 

12. Kunicipal Corporations-Cities and Tozcns-Streets-Improvements- 
Assessments.-In proceedings by petition by property owners of a 
city whose land abuts on streets to have the streets improved upon 
the assessment plan prescribed by statute. i t  is not required that  
the streets to be improved be then connecting, or that to constitute 
a single improvement there should be then a physical connection 
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between the different portions of the designated ama,  if the munici- 
pal plan is to make them so;  and a l~etition by th?  majority onners 
in number and frontage along the streets in the designated area, 
taken as  a whole, is sufficient. Leak u. Wadesboro, G83. 

13. Same-Discretionary Powers-Statutes.-It is within the discretionary 
power of the Legislature or of the municipality tc~ which it  is dele- 
gated to designate the area for street improvement upon the assess- 
ment plan (C. S., sec. 56, art.  9 ) ,  and when such delegated power 
is exercised in good faith and is free from abuse, the courts, gen- 
erally, will not interfere. Ibid. 

14. Same-Ordinances-Bonds.-It is not required by the various statutes 
on the subject that a bond ordinance of a municipality set forth in 
express terms the proportion of the cost of the proposed improve- 
ments which has been, or is to be, assessed against the property of 
each owner abutting upon the streets to be improved or the terms 
and method of making the payment, if the proredure follow the 
direction of the statutes relating to the subject. C. S., 2937, 2938, 
2942, 2938 ( 4 ) ,  2141, 2708, this last section requiring, amonq other 
things, that  the preliminary resolution designate by general descrip 
tion the improvements to be 'made and the street or streets, or part 
or parts thereof, whereon the work is to be done, and the proportion 
of cost to be assessed upon the abutting property, and the terms and 
manner of payment. Ibid. 

15. Nunicipal Corporations - Cities and Towns - Boflds - Sales-Bids- 
Conditions-Attorney and Client.-Where a competitive bidder for 
the purchase of municipal bonds makes his bid upon condition of 
approval by his attorney as  to the legality thereof, the stipulation 
is a condition precedent to a binding agreement to purchase, and 
in the absence of bad faith, the stipulation will be upheld, though 
the attorney's opinion against the validity of the bonds proves to 
be erroneous. Slayton u. Comrs., 690. 

16. Same.-When the bidder for a proposed issue of municipal bonds in- 
corporates in his written offer the condition that the municipality 
furnish certain record information of the p r~ceed i~ igs  leading up to 
and culminating in the issuance and delivery to the satisfaction of 
his attorney: Held, the record to be furnished was to afford the 
attorney reliable data for his opinion on the validity of the proposed 
bonds a s  a binding municipal obligation enforceable by taxation, 
and his opinion that the bonds would be legally invalid is binding 
between the parties, when made by the attorney in good faith. Ibid. 

17. Same-Co?ltracts, Written-Parol Evidence.-When a foreign bidder 
for the purchase of municipal bonds specifies in his written offer, 
in effect, that it was upon condition that the validity of the bonds 
be approved by the opinion of its attorney regularly employed for 
the purpose, verbal statements made by a local attorney a t  the 
time he submitted the bid that varies, alters, or contradicts the writ- 
ten stipulations cannot be received in evidence. Ibid. 

18, Municipal Corporations - Cities and Towns - Bonds-Attorney and 
Client-Sales-Bidders-(food Baith-Evidence.-W hen a nonresident 
bidder for the purchase of municipal bonds refuses to accept them 
upon the adverse opinion of his attorney, made a condition precedent 
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to their acce1)tance by the t r r n ~ s  of his bid, the fact that the opinion 
was not in accordance with an opinion recently rendered by the 
Supreme Court \\ill not be coniidered a s  evitlerice of had faith, upon 
the assumption that the attorney has seen the opinion of the Court, 
\\hen it  is made to apl)clar that the attorney had investigated our 
statutes and decisions on the ~ubjec t  and there is no evidence that 
in giving his opinion he h u t  acted in bad faith. Ibid. 

MURDER. 
1. 3f~crde1--Ecide~tce-~Icce~ssot ~cs-Qucstloris for  Jury-TI-lais-SofzsuIt. 

Evidence in this case that  the defendants, charged n i t h  being acces- 
sories before and after the fact of murder, were n i th  the principals 
in an automobile, aiding and abetting them, a t  the time and place 
of the offense committed, who had since fled the country to avoid the 
t r ia l ;  that the deceased n a s  found unconscious and in a dying con- 
dition the morning folloxring the night in which the deed \\as done, 
and circumstances tending to sho~r that the defendants had after- 
wards aided the escape of the princil~als in the automobile : Held, 
sufficient upon the facts of this case to sustain a verdict of convic- 
tion of the charge of being accessories to the murder before and 
after the fac t ;  and their motion a s  of nonsuit a t  the close of all of 
the evidence was properly denied. S. v. TTalton. 483. 

2. Same-Statutes.-Under the provisions of C. S., 4175-4177, it  is not 
required that the principals be first convicted of the charge of mur- 
der to convict the accessories thereto, either before or after the 
fact, upon sufficient evidence. Ibid. 

3. Same.-Where there are  three charged as  principals with murder, the 
acquittal of one of them, the others having fled the jurisdiction of 
the court, does not of itself acquit the prisoners on trial as  acces- 
sories before or after the fact. nhen the evidence of their guilt of 
the offense charged is sufficient, both as  to them a s  accessories and 
the principals directly charged n i t h  the murder. Ibid. 

4. Xurder-Ezidettce-dnger.-Where the anger of the parties towards 
the deceased is a circumstance to be considered with other evidence 
as  tending to show the act of murder by the principals, and that  
the defendants were accessories thereto, a nitness may testify the 
conclusion of his mind that they nere  angry when he saw them 
together just preceding commission of the offense. Ibid. 

5. Same - Identtty of Principal - Xotice-Effcct Upon Accessory.--Evi- 
dence was competent on this trial of the defendants as  accessories 
to a murder, as to the identity of one charged a s  principal thereto; 
and the effect of his acts and conduct upon the accessories upon the 
former's hearing a, statement nhich evidenced a motive for the 
killing. Ibid. 

6. Jfurder-Evidence-Criminal Law-Appeal and Error.-Upon the trial 
of a father for the murder of his son: Held, the admission of testi- 
mony of a witness in explanation of an impeaching question asked 
by the defendant, and the statements of the defendant that he would 
"whip that boy," notwithstanding his weakened condition, tending 
to show animus or ill feeling, was not erroneous under the circum- 
stances of the case. S. v. Vaughan, 758. 
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NECESSARIES. See Taxation, 5. 

NEGLIGENCE. See Appeal and Error. 6, 24; Insurance, 2, 9; Evidence, 6, 
37, 44; Railroads, 1, 2, 3, 6, 7 ; Carriers, 11, 16 ; Instructions, 6 ;  
Municipal Corporations. 7,  9 :  Courts, 6 ;  Actions, 6 ;  Carriers, 1 2 ;  
Employer and Employee, 1, 3 ;  Sheriffs, 1. 

Negligence-Personal I?zjury-Permissi~e lTse of .Alley.--Where the 
owner of a building in a town has continuously permitted his alley 
between his and an adjoining building to be used as  a passage-way 
by the public, and knowingly and negligently a l lo~wd it  to become 
obstructed and dangerous, causing injury tliereir, to the plaintiff, 
i t  is sufficient evidence upon the issue of actionable negligence, etc., 
to be submitted to the jury, and defendant's motion as  of nonsuit 
is properly overruled. Butts 1;. Telephone Co., 120. 

Negligence - Personal I t~jur j /  - .lfeasu?-e of Damages-Instructions- 
Appeal and Error.--An instruction on the issue as  to the measure 
of damages in a personal-injury case, not resulting: in death, failing 
to limit such damares to the present net cash value of the diminu- 
tion of the plaintiff's earning capacity, caused by the injury, is re- 
versible error ;  and the rule of damages in such instances given in 
Ledford a. Luntbcr Go., 1&3 R'. C., 614; Johnson u. R. R., 163 S. C., 
451, cited and approved. Ibid. 

Evidence-Burden of Proof.-Where there is evidence that a father 
has prohibited his son from driving his automobile except a t  such 
times as  he had expressly permitted him to do so, but there is 
further evidence that  the son had driven the automobile while 
riding the family, etc., and occasionally for his own private pur- 
poses, the knowledge whether on a certain occasion the son had 
inflicted the injury while using the car for his own purposes is 
peculiarly within the knowledge of the father, the defendant in an 
action to recover damages for such injuries, and tke burden of proof 
is on him. Wallace 9. Squires, 339. 

Negligence - Damages - Employer and Employee-Nafe Appliances- 
Duty of Employer-Ecidence-Simp7tt Tools.-A machine furnished 
by an employer to his employee for him to do his work in the course 
of his employment, though simple in its constraction and operation, 
does not relieve him of liability for an injury received by the em- 
ployee in doing his work with this implement, when the employer 
knew, or by due inspection or otherwise should have known, of a 
defect therein, importing serious menace, which vaused the injury 
in suit, without means or opportunity afforded the employee to 
remedy the defect or condition that proximately :awed the injury 
which occurred without contributory fault on his part. Bryant v. 
Furniture Go., 441. 

Same-Questions for Jurfl-Trials.-TVkkere a furniture manufacturing 
company has furnished its employee a certain implement called a 
"case clamp," detached from the power-driven machinery, for the 
crating of its products for shipment, the operation of which mas 
by the working of a lever from perpendicular in the arc of a circle, 
pressing down from right angle, and there is evidence tending to 
show that this machine was old and worn, and defective in part, 
and would unexpectedly fly upward from right angle instead of 
downward, as  it mas designed to do, and serious injury was done 
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NEGLIGENCE-Conti?t/icd. 
to t he  employee's eye on the  occasion complained of, by i t s  flying 
upward from right angle, and  t h a t  th is  undesired movement had  
been heretofore called to the  attelltion of the  company's vice-princi- 
pal, o r  should have been known to  i t  upon proper inspection: Held,  
sufficient for  the  determination of the jury upon the  issue of t he  
defendant 's  actionable negligence. Ibid.  

6. Xeg1ige)zce - Coxtributoru Segligence - Assumption of Risks-Burden 
of Proof-Evidcncc.-The burden of proof is  on the  defendant,  rely- 
ing upon i t s  plea of contributory negligence and assumption of risks 
a s  a clcfense, and he  may not complain on appeal for  h is  failure to 
r s t ;~b l i s l~  i t  by the  1-erdivt of the  jury on i t s  evidence, on a tr ial  
othern-isc f ree  f rom error.  Ha l l  v .  Chair Co., 169. 

7 .  Segligetlce - ~ o n t t ~ i t z i t o r ~  Seglige,~ce-Defenses-8ctions.-Tl1e plain- 
tiff's contributory negligence will not bar his recovery of damages 
in his action w11e11 the  defendant bas  intended to inflict the  injury,  
with either actual  o r  coristrnctive intent,  but  i t  is  other~viue if i t  is  
admitted t h a t  he had not th is  intent,  and his contributory negligence 
will bar  his recovery. Ballezo w. K. R.. 704. 

8. Segligc~~cc-B~ploaircs-E1;ide1tce-Solsiit.-In this action to recover 
d a n ~ a g e s  for  the  wrongful cleat11 of plaintiff's intestate,  caused by 
a n  c s ~ l o s i o n  of a certain admis tu re  of kerosene and  gasoline, sold 
and gurchasctl for  good lrcrosene oil, t h a t  would not have produced 
tlie result under the  circumstances, there was  evideuce of ~~egl ipc i icc  
of the  defendant through i t s  en~ l~ loyces  in the  d is t r i l~nt ion  of the  
admixture ,  etc., sufficient to t ake  the  case to the jury. and dcfcnd- 
ant ' s  motion a s  of nonsuit was  properly disallowed. X a n z s c ~  v. 
Oil Co., 730. 

9. ~Tcinlc-Pro.z.i~?lutc Cause - - I~a t c rvc~~ i t~y  Cause.-Tl'llen a d a n g ~ ~ r o u s  ad-  
mi s tu re  of keroscne and  gasoline has  been sold by the d r f (wlan t  
througli a local merchant a s  good kerosene oil, and bought by the  
ln~sl):~nd, wllo carried i t  to his wife, and caused the  death of the  
l:~ttclr by i t s  csplosiol~,  \\-llich \vould not have occnrrctl e sce l~ t  for  
the  ext ra  tlanger of the  admixture,  the  proximate cnnsc of the  tlcath 
\\-as tlie negligence of the  defendant in making the  sale of the admis-  
ture  for  the  more llarmless fluid, and not t h a t  of a n  ii~terveriing 
agcncy, when both the  retailer  and the husband \vl~o bought i t  were 
without knowledge, actual  or constructive, of i t s  m o w  dangerous 
character.  Ibid.  

NEGOTIAK1,E INSTRURIESTS. See Bills and  Notes, 3, 4 ;  Evidence, 30. 

NEWLYDISCOVERED EVIDENCE. See Supreme Court. 1. 

NEW PROMISE.  See Contracts, 1. 

NEW TRIALS. See h p l ~ e a l  and Error ,  5, 15, 18. 22, 29;  Supreme Court, 
1, 2 ;  Actions, 3 ;  Verdict, 2 ;  Evidence, 14. 21 ; Instructions,  3. 4 ;  Con- 
st i tutional Law,  21 ;  Contracts, 19. 

1. S e t c  l't-ials-Appeal u)td Errot.-Hutmleas Error.--A ne\v tr ial  will 
not be awarded on appeal for  harmlrss  er ror  upon the  former t r ia l  
t h a t  was  not prejudicial to t he  appellant. J1ay v. J fewies ,  144. 

2.  F e ~ u  1'rial.s - Co)ttracts-Eyuity-Rescissio)~-Iss~~es-Verdict-Appeal 
and Errof- - I ' a~~t iu l  Xclc. il'riul-Vetldor and  Purchaser-Corpora- 
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tions-Shares of Stock-Fraud.--The complaint alleged two causes 
of action to rescind a sale of certain shares of stock in a corporation, 
as  induced by defendant's fraud, upon different grounds, and to 
recover the purchase price. The second one was answered in defend- 
ant's favor, and no error was committed on the t r ia l ;  but there was 
error in the verdict upon the several issues a s  to ):he first cause of 
action material to the inquiry, and held, the judgment in defendant's 
faror  on the second cause of action will be sustained on appeal, 
but a new trial alone is awarded for the error committed in relation 
to the first cause of action. Iswin v. Jenkins, 752. 

NOXSUIT. See Evidence, 1, 3, 6, 24, 29, 32, 33, 40; Railroads, 1, 7 ;  Vendor 
and Purchaser, 5 ; .Insurance, 8 ; Trials, 1 ;  Murder, 1 ; Municipal Cor- 
porations, 11 ; Negligence, 8 ; Slander, 1. 

NOTES. See Contracts, 13. 

NOTICE. See Carriers, 1, 5 ;  Commerce, 1 ;  Deeds and Conveyances, 8, 11; 
Constitutional Law, 16 ; Highways, 3 ; Appeal and Error, 32 ; Mortgages, 
9 ; Municipal Corporations, 8 ; Railroads, 9. 

OATHS. See Clerks of Court, 6. 

OBJECTIONS AKD EXCEPTIONS. See Appeal and Error, 3, 4, 12, 14, 
16, 19, 20, 23, 25, 35, 36, 37, 38; Bills and Notes, 7 ;  Employer and Em- 
ployee, 2 ; Experts, 1 ; Instructions, 9 ; Schools, 2. 

OFFICERS. See Clerks of Court, 3 ;  ,4rrest, 1 ;  Attachment, 1 ;  Corpora- 
tions, 8, 12. 

OFFICIAL BOND. See Clerks of Court, 3. 

OPINIONS, See Evidence, 36; Instructions, 7 

ORDINANCES. See Commerce, 2 ;  Municipal Corporations, 10, 14; Sun- 
day, 3. 

PARKS. See Constitutional Law, 11; Municipal Corporations, 6. 

PAItOI,. See Trusts, 4, 9, 13; Contracts, 12. 

PAROL AGREEMENTS. See Mortgages, 7 ; Statute of Frauds, 1. 

PAROL EVIDENCE. See Evidenc'e, 9, 12;  Mortgages, 2, 6 ;  Municipal Cor- 
porations, 17. 

PARTIES. See Actions, 1, 2 ;  Appeal and Error, 7 ;  Trespass, 2 ;  Insurance, 
2 :  C'ontracts, 13; Evidence, 39;  Removal of Causes, 1. 

1. Parties -Sew Parties - Failure to Anrsu:er - Verdkt-Judgments.- 
Vhere a new party has been suggested to make a complete and final 
conclusion of the matters a t  issue, and the party has been duly 
served with summons, and fails to plead or appear In his own inter- 
ests, i t  becomes immaterial a s  to whether the veldict rendered is 
sufficient to disprove his rights. Byrd c. Hicks, 242. 

2. Parties-Kisjoinder-Demurrer-Appeal and Error.-It is a misjoinder 
of  parties for plaintiffs to sue in the same action the administrator 
or personal representative of a deceased person for the separate 
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value of their services rendered to the deceawd before his death, 
and upon their appeal from a ruling sustaining defendants' demurrer, 
the action will be dismissed without prejudice to their rights. Weaver 
v. Kirby,  387. 

PARTITION. See Courts, 5. 

PARTR'ERSHIP. See Evidence, 29. 

PAYMENT. See Bills and Notes, 1 ;  Taxation, 1, 10. 

PENALTIES. See Carriers, 3 ;  Clerlrs of Court, 11. 

PENDENCY O F  ACTION. See Appeal and Error, 22. 

PERJURY. See Criminal Law, 6. 

PERSON. See Esecution of Process, 1. 

PERSONAL PROPERTY. See Taxation, 2 ;  Estates, 3. 

PETITION. See Removal of Causes, 1; Schools, 1, 8 

PLEADISGS. See Railroads, 2 ;  Vendor and Purchaser, 5 ;  Divorce, 3 ;  
Actions, 4 :  Esecution. 1 ; Ayl~eal and Error, 34; Limitation of Acti~iis.  
1 ;  Slander, 1 ;  Taxation, 15. 

1. Pleadings - Cou~tterclaim - Voluntary Somuit-Statutes.-Where de- 
fendant's answer sets up a counterclaim arising out of the contract 
or transaction set forth in the complaint as  the foundation of the 
plaintiE's claim, or connected with the subject of his action, existing 
a t  the commencement thereof, i t  becomes a cross-action, and both 
opposing claims must be adjusted in the action, and he may not 
take a nonsuit t h ~ r e o n  as  a matter of right, without the plaintiff's 
consent. C. S., 521 ( 1 ) .  Cohoon v. Cooper, 26. 

2. Same-Verdict.-Where the defendant has set up a counterclaim a s  
allowed by C. S., 321 ( 2 ) ,  as to a cause of action arising on coiltract, 
esistinq a t  the comnleiicement of the action, and not embraced within 
the first subdivision of that section, he may, as  a matter of right, 
take a nonsuit thereon at any time of the trial before verdict. Zbid.  

3. Same-Where the jury have r e t u r n ~ d  their verdict into court upon 
the issue as to defenclant'i countcrclaim, and as  to the otheis except 
one to nhich the judge had held no response \ \as  required, the de- 
fendant may not talre a voluntary nonsuit as  to the counterclaim 
he has set up in his answer. C. S., 521 (1)  and ( 2 ) .  Ibtd. 

4. Pleadings - De?)lur-rer-Fraud-Deceit-Deeds and Convc!jances.-The 
grantee of the codefeudant conveyed to plaintiff certain designated 
lands, and the complaint in the action alleged false and fraudulent 
representation made by plaintiff's immediate grantee in the number 
of acres nithin the description of the lands conveyed, nhich was 
identical with that of his codefendant in the deed to him, i t  appear- 
ing from the pleadings that these alleged misrepresentations were 
made solely upon the representations made to him by his grantor, 
with no allegation to show any connection between the two trans- 
actions or any coiicert of the defendants concerning them: Held, 
the complaint did not state a cause of action either against the 
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grantee of the codefendant or against the plai~tiffs '  immediate 
grantor in failing to allege facts to show knomrled):e on his part of 
the deficiency in the acreage of land a t  the time he executed his 
conveyance or a t  any other time, or that he was guilty of fraud as  
to the quantity of the land conveyed, and a demurrer a s  to both 
should have been sustained. Evans 1). Davis, 41. 

5. Pleadings - Deeds and Conveyances - Fraud - Deceit-Allegations- 
Cove?~awts.-Where there is no specific allegation 3f the facts con- 
stituting fraud and deceit in the misrepresentation by the defendant 
grantor of the number of acres contained within the description 
by metes and bounds in his deed, the general warranty of title, with 
no corenant as  to the acreage, in the absence of allegation and evi- 
dence sufficient to correct the deed for mistake, elc., attach to the 
land conveyed by the description, which is not affected by a recita- 
tion that the boundaries given contained a certain number of acres, 
"more or less." Zbid. 

6. Pleadtngs-Bmcndmei~ts-Costs-Courts.-Where, in an action to re- 
cover damages for fraud and deceit in the misrepresentation of the 
acreage contained in the descril~tion of lands by metes and bounds 
in the deed, there is no allegation or evidence sufficient to correct 
the deed for mistake, etc., i t  is competent for the vourt to enter a n  
order alloning the plaintiff to amend his complaint, and tax the 
costs against him. Shore c. Davis, 155 R'. C., 312. Zbid. 

7. Pleadii1g~-Denturre?~-~d17egations of Complaii?t.-Upon demurrer to a 
complaint, the allegations therein are  taken for thv purpose as  cor- 
rect and as  made. Brock v. Brock, 55. 

8. Pleadings-Vel ificatiom-Statutes-C7erk.s of Court.-A verification to 
a complaint that the statements therein contained are true, to the 
best Irnowledge, information and belief of the plaintiff, save those 
matters which are  stated on information and belief, and a s  to those, 
he believes it  to be true, is not sufficient compliance with C. S., 829, 
rcguiring a statement that  "the facts set forth i,i the designated 
pleadings are  true, except those stated on information and belief, 
and as  to those matters he believes them to be t-ue." McSuir v. 
17arboro, 111. 

9. Snmc--llo~le)j Dema)~d-Judgme?zts Set Aside.--SuEvient verification, 
a s  the statute (C .  S., 529) requires, not appearing in the complaint 
in an action upon a money dcmand in an amount certain, etc., nil1 
be treated as  a nullity and irregularity, and judgment by default 
final, etc., thereon  ill be set aside on motion of defendant made 
before the clerk in apt time, on a proper s h o ~  ~f merit. C. S., 
595 ( I ) .  Zbid. 

10. Same.-The requirement of C. S., 595 ( I ) ,  that to obtain judgment 
by default, etc., in an action upon a money c le~ua~ (1, the coml7laint 
must be properly verified (C. S., 529), is not affwted by chapter 
!E, Extra Session of 1921, requiring a copy of tlic ~erif ied complaint 
to be served on the defendant with the summons C S ,  395, 596, 
and 597, espressly affirming the provisions of section 593 (1)  I b i d .  

11. Same-Pozoers of Trial Jzcdge.--Chapter 92, Laws of 1921, see. 3, pro- 
hibits the clerk of the court only from estending the time for de- 
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fendant to answer, and does not impair the broad powers conferred 
by C. S., 536, upon the judge, to the effect that when the cause is  
properly before him "he may in his discretion, and upon such terms 
as  may be just, allow an answer or reply to be made or other acts 
done after the time, or by an order to enlarge the time." Ibid. 

12. Pleadings-Clerks of Court-Time to I'lead-Statutcs-4udgments.- 
Under the present practice of having the summons returnable before 
the clerk and the issues made up by the pleadings before him, the 
object of the statute is to expedite the proceedings and give infor- 
mation of the cause by serving a copy of the complaint with the 
summons, and to require an answer filed by the dcfenclailt within 
tnenty days from the time of its receipt or its filing in the clerk's 
office, extending the time accordingly mhen in the exercise of his 
discretion the clerk has cstended further time to the plaintiff to 
file his complaint; and upon the failure of the defendant to file his 
answer accordingly, a judgment by default is properly rendered 
against him. Lerch v. McKinne, 244. 

13. Pleadivtgs - Admissions-Deeds and Conveyances--3Portgages-Execu- 
tion of Irzstrume?tt.-\lTllere the plaintiff claims certain lumber under 
a corporate chattel mortgage, the question of its due execution is 
not presented, where the answer admits i t  was properly executed. 
Bank v. Pearson, 609. 

14. Pleadings-almcndmc?tts-Coul'ts.-The trial juclge is giver1 authority 
to allow an amended answer to be filed in proceedings to assess 
ov,ners of land abutting upon a city strcet to be improved by a 
municipality. Leak v. Wadesboro, 684. 

PLEAS. See Criminal Lam, 1, 18;  Courts, 3. 

POLICE. See Arrest, 1. 

POLICIES. See Insurance, 1, 4, 7, 9. 

POSSESSION. See Evidence, 2 ;  Wills, 5 ;  Trespass, 1 ;  Estates, 9. 

POWERS. See Pleadings, 11; Wills, 6, 13; Cities and Towns, 2 ;  Taxation, 
6 ;  Highways, 2 ;  Municipal Corporations, 9. 12. 

PRAYERS. See Instructions, 8. 

PREJUDICE. See Evidence, 14, 21;  Appeal and Error, 29; CriminaI Law, 
13 ; Contracts, 19 ; Cor~~orations, 12. 

PREMIUMS. See Insurance, 9. 

PRESURIPTIONS. Sce Criminal Law, 1; Evidence, 11, 27, 42; Deeds and 
Conveyances, 10 ; Carriers, 9 ; Constitutional Law, 1 ; Wills, 9 ; Appeal 
and Error, 20; Schools, 8. 

PRINCIPAI,. See Clerks of Court, 7 ; Martlcr, 5 ; Criminal l;aw, 14. 

PRISCIPAL ASI) AGEST. See Contracts, C ; ("orlwrations, 2 : Insur:lncr, 
1, 9 ; Negligence, 3 ; Actions, 4, 6. 

Principal and Agettt-Evidel~ce-Seller and Purckaser-.-Defendants Iiav- 
ing apparently signed a contract for tllc purchase of fertilizer indi- 
vidually, denied in the seller's action individual liability, and con- 
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tended they were acting only as  agents in the sale to others: Held, 
competent for the plaintiff to show that a defendant gave orders as  
to  whom the fertilizers were to be shipped, and introduce a contract 
of the previous year, executed in like manner, stowing individual 
liability, and introduce evidence that plaintiff had 1301d the fertilizer 
upon the defendants' individual responsibility, al'ter investigating 
them. Hubbard v. Brown, 96. 

PRINCIPAL AND SURETY. See Clerks of Court, 3 ;  Bills and R'otes, 3. 

PRIVIES. See Contracts, 13. 

PRIVILEGE. See Statutes, 7 ; Taxation, 11. 

PROBATE. See Deeds and Conveyances, 10 ;  corporation^, 8. 

PROCEDURE. See Venue, 2 ;  Divorce, 5. 

PROCESS. See Attachment, 1 ;  Actions, 4. 

PROMISE. See Contracts, 5, 1 2 ;  Evidence, 16. 

PROPERTY. See Constitutional Law, 21;  Sheriffs, 1. 

PROTEST. See Taxation, 1, 11. 

PROXIMATE CAUSE. See Negligence, 9. 

PUBLIC POLICY. See Insurance, 5. 

PUBLIC USE. See Cities and Towns, 1. 

PURCHASERS. See Executors and Administrators, 1 ;  Co~porations, 10. 

QUALIFICATION. See Wills, 1 ; Estates, 11. 

QUANTUM MERUIT. See Contracts, 17. 

QUESTIONS AND ANSWERS. See Appeal and Error, 8, 35, 37;  Carriers, 
1 ;  Criminal Law, 1. 

QUESTIONS FOR JURY. See Evidence, 8, 23, 27, 28, 36, 44 ;  Vendor and 
Purchaser, 4, 5 ;  Bills and Notes, 3 ;  Contracts, 4, 9, 11, 15;  Injunction, 
2 ;  Insurance, 8 ;  Negligence, 5 ;  Murder, 1 ;  Trusts, 11;  Municipal Cor- 
porations, 11. 

QUESTIONS OF LAW. See Bastardy, 2. 

RACES. See Constitutional Law, 11;  Criminal Law, 17. 

RAILROADS. See Carriers, 3, 5, 7, 9, 11, 16;  Commerce 1 ;  Vendor and 
Purchaser, 1 ;  Sunday, 1 ;  Cities and Towns, 1 ;  Evidence, 37, 44. 

1. Railroads-Carriers of Freight-lvegligence-Evidenm-Employer and 
Emplouee - Children - Dangerous Employment-Contributory Negli- 
gence-Wonsuit.-The employment by the defendanl of a lad under 
twelve years of age as  a messenger to carry train orders from the 
dispatcher's ofice to numerous trains shifting and moving upon the 
extensive freight yard, without evidence that he hat1 been instructed 
or made aware of his dangerous employment, is evidence of defend- 
ant's actionable negligence in  causing his death whilc he was engaged 
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in the course of his employment in delivering one of these messages; 
and evidence that he was then riding on the step a t  the end of a 
box car on a moving train, according to an established custom 
known to the officers or superior employees of the railroad company, 
and killed by being struck by a passing train on a near-by parallel 
track, is not sufficient to bar his recovery on the issue of his con- 
tributory negligence, and defendant's motion a s  of nonsuit should 
be denied. Semble, a boy of that age, under the circumstances, could 
not be guilty of contributory negligence. Pettitt v. R. R., 9. 

2. Railroads - Pleadings-L4llegatio?~s-Negligence-Demurrer-Emplo~er 
and Employee-illaster and Servant.-In order to recover damages 
in an action against a railroad company, there must be a breach of 
some duty owed by the defendant to the plaintiff, contractual or 
otherwise; and a demurrer to the complaint is  properly sustained 
that alleges, in effect, that the foreman took a motor car of defend- 
ant and carried the plaintiff a distance on its track a t  plaintiff's 
request and sole personal convenience, and that  plaintiff was injured 
by an automobile crossing the railroad track and colliding with the 
car on which he was thus riding. Gardner v. R. R., 64. 

3. Railroads-Carriers-nlegligence-Safe Place to Work-Rule of Corn 
puny.-It is required of railroad companies to provide reasonably 
safe conditions under mhich the employees on their freight or in- 
ferior trains are required to do their dangerous work; and should 
a rule of the company be in conflict with this rule of law, the former 
is to that extent ineffectual. R e l s l ~ ~  v. R. R., 246. 

4. Same-In this action by an employee to recover damages against a 
railroad company for negligently injuring him while serving as  a 
lookout on the caboose car of a backing train, a t  night, in a to~zn,  
by running into a car left unguarded on the main-line track, and 
without signals, there n a s  evidence tending to show that  the train 
on which the plaintiff was employed was regarded as  an "inferior" 
train, and a rule of the defendant was introduced in evidence to the 
effect that the usual method of lights and signals were not required 
to give warning, under the circumstances, to trains of this character: 
Held, the question of defendant's actionable negligence in failing to 
esercise reasonable care to provide its employee a proper place, or 
reasonably safe conditionr under nhich to do his \Tor&, was yrop- 
erly a question for the jury to determine. Ibid. 

5. Railroads - Carriers - Rules of Company - Custom - Bbrogatiow of 
Rules.-h rule of a railroad cornlmny in regard to not displaying 
lights upon a freight car left a t  night on the mai11-line track of a 
station, under certain conditions, m a r  beconie abrogated by a lonq- 
continued custom to display red lights under these conditions. I b i d .  

6. Railroads-Employer cl?zd Emplo{/ce-Seglige?~ce-Co?zt?~ibfifor~ S c g l i -  
ge~zce-.lssumption of Risks.-It is sufficient cvicience of clefendant 
railroad com~any's  negligence to refuse a motion as  of nonsuit which 
tends to show that the plaintiff's intestate was seen absorbed in his 
duty of conductor of a freight train, standing on the elid of a sill 
of the railroad track busily checking the cars of his train, and ~ v a s  
run over and killed by an extra passing along that track, in full 
view of the engineer and fireman on the extra, who saw him in 
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sufficient time, and who approached without signal or warning, either 
upon the issue of defendant's actionable negligence, the intestate's 
contributory negligence, or assumption of risk; and the fact that 
the locomotive just before the killing obstructed the view of the 
engineer does not vary the result, a s  to the defendant's negligence. 
See S. c., 185 N. C., 189. Moore z;. R. R., 257. 

7. Same - Commerce - Federal Employers' Liability Act-Negligence- 
Nonsuit.-Under the Federal Employers' Liability Act for injuries 
inflicted upon railroad employees by the railroad company while en- 
gaged in interstate commerce, the rule of comparative negligence in 
awarding damages applies, and the contributory negligence of the 
intestate does not bar his recovery if the railroad is negligent in 
producing his death. Ibid. 

8. Railroads-Demurrage-Tariff-Urai--Case Agreed-Commerce-Judg- 
ments-.4ppeal and Error.-In an action by the Director General of 
Railroads under war control to recover demurrage charges against 
a shipper, the question does not arise a s  to wh2ther the printed 
tariff applies to intrastate as  well as  interstate shipments, a t  law 
and in fact, when the tariff is set out in the case agreed as  a fact 
proven, and i t  is therein so stated; and when the amount is likewise 
agreed upon, the judgment will be so entered by the Supreme Court 
on appeal. Davis v. Storage CO., 676. 

9. Railroads - Demurrage - Notice to Consignee.-It is unnecessary to 
literally comply with the printed tariff requiring notice a s  a con- 
dition upon which a railroad company may recover its demurrage 
charges from a consignee, if the latter is substmtially put upon 
notice thereof, as  under the facts and circumstances of this case; 
nor under such circumstances could the railroad company be held to 
have waived i ts  rights to enforce these charges. 1 bid. 

10. Same-Waiver-Discrimination.-Demurrage charges, a re  required to 
be collected by the railroad company without discrimination among 
consignees, and one of them who has received th2 shipments with 
notice of their accrual is required to pay them. Ibid. 

RAPE. See Burglary, 5 ;  Criminal Law, 2. 

REASONABLE TIME. See Evidence, 11. 

RECEIPTS. See Carriers, 14. 

RECORD. See Appeal and Error, 13, 28, 30, 38: Evidence, 42. 

REDEMPTION. See Banks and Banking, 1. 

REFERENCE. See Deeds and Conveynnces, 7, 8. 

REFERENDUM. See Schools, 5. 

REGISTRATION. See Deeds and Conveyances, 6, 11;  Corporations, 10;  
Mortgages, 9. 

RELATIONSHIP. See Evidence, 5. 

RELEASE. See Bills and Notes, 2 ;  Mortgages, 2. 
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RELOCATIOK. See Highways, 1, 3. 

REMAINDERS. See Wills, 5 :  Estates,  7. 

REMOVAL O F  CAUSES. See Venue, 1 ;  Divorce, 5. 
IZemocul of Causes-Federal Courts--Jurisdiction-lllts~oznd~?. of Par t ies  

Petition-Fraud.-When the  nonresident petitioner sufkient ly  sets 
forth facts in his ~ e t i t i o n  to remove a cause from the  Sta te  to the 
Federal Court under the Federal statute,  for  diversity of citizenship, 
t h a t  a resident defendant was  improperly joined to fraudulently 
defeat t h e  jurisdi(*tion of the  la t ter  court, the  question of deter- 
mining the  right of the petitioner to remove is within the  jurisdiction 
of the. F i d r r a l  Court. and thi. cause should be removed for  tha t  
purpose. Stezens v. Lumbcr C o ,  749. 

RENEWALS. See Clerks of Court, 5 ;  Bills m d  Kotes, 2. 

REPEM, .  See Statutes,  2, 4, 6, 9, 10 ;  IIigh~\-nys, 1 ;  Taxation, 9. 

REPLEVIN. See Sheriffs, 1. 

REPRESENTATION. See Actions. 6. 

REQUESTS. See Appeal and  Error ,  9 ;  Instructions, 1 ; Evidence. 27;  Em- 
ployer and Employee, 2. 

R E S  G E S T B .  See Evidence, 6. 

RESIDUARY CLAUSES. See Trusts,  8. 

RESOLUTION. See Schools, 8. 

RESTAURANTS. See Sunday, 3. 

RESULTING TRUSTS. See Trusts,  1. 

REVERTER. See Estates,  9. 

REVIEW. See Wills, 3 ;  Appeal and Error ,  40. 

REVOCATION. See Wills, 18. 

R I G H T  OE' SURVIVORSHIP. See Estates,  2. 

RIGHTS AND REMEDIES. See Taxation, 1 ,  3. 

RIGHTS. See Evidence, 46. 

ROADS AND HIGHWAYS. See Statutes,  3,  6 ,  8:  Constitutional Law, 5. 

ROBRERY. See Evidence, 34. 

RULE I N  SHELLEY'S CASE. See Estates,  1; Wills, 16. 

RULES. See Railroads, 3, 5 ; Wills, 12. 

RULES O F  COURT. See Appeal and Error ,  19, 26, 30, 38, 3 9 ;  Instruc- 
tions, 8. 

SALES. See Executors and Administrators, 1 ; Mortgages, 1 ; Actions, 2 ; 
Corporations, 10 ; Municipal Corporations, 15, 18. 
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SCHOO1,S. Set> Injunction. 1 ; Statutes. 5, 9, 11 ; Constitutional I,aw, 22. 
2 6 ;  Appeal and Error, 40 : Taxation, 9 :  Constitutional IAw, 4, 19 ; 
Statutes, 4. 

1. Schools - Statutes - Taratlon-Speczal Tax-Petition-C'ozinties-UzZP- 
cretion-Where the electors of a school district of a county have 
voted for a special tax for the erection of a public school buildin?. 
bused upon a ~ e t i t i o n  filed \rith the county commi~sioners, and n p  
proved by the county board of education in conformity with th(, 
rryuirements of C .  S., 3526, except that the petitim attempted to 
take away the discretionary power of the commissioners in locnting 
it, this restrictive provision in the petition is  contrary to law, and 
will he disregarded, ant1 the election being free 'rom fraud and 
giving the electors full opportunity to rote, the special tax thcrehy 
approved will be held valid. L a x e n b ~  1;. Conws., 54% 

2. Some - Ballots-Cnvelated Questions- lppcal and Error-Objection8 
nnd I3rceptzons.-Where the exception on appeal to the validity of 
a special tax approved by the voters of a school district for public 
school purposes is upon the ground that the question was suhmittetl 
on several unrelated propositions upon one ballot, it will not h c  suc- 
tained 11 hen it  properly appears from the findings of the lo\\er court 
that the only question voted upon and approved by he electors, and 
inrolved in the controversy, was the levying of the special tax. Ibid. 

3. School -Dtsfricfs-Coneolidntion-Tamtion-Bonds- Elections-Coun- 
tics-Board of Edftcafio~t--L)~so'ction.--Where, prior to an election 
of a school district to vote u11on the question of issuing bonds and 
levying a special t a s  for the location and erection of public school 
huildings, assurance is given hy the county board of education that 
the buildings would be located in tht. geographical center of the 
tlistrict, and upon thiq assurance the honds and special tax were 
approved, the change in thtx location of the school buildings is a 
matter nithin the discretion of the honrd. \\hen it ic: further.mnd(. 
to appear that another district had sinc7e been added to the original 
one, with i ts  approval, by consolidation according to l an .  which had 
voted to contribute their proportional part of the expenses of thc 
district thus consolidated. School Commiftct v Lionid of Education, 
643. 

4. Rtrme-Courts.--The courts will not interfere with th,? exercise of its 
discretion by the county board of education in locating public school 
huildings within a school district therein, when not in abuse of the 
discretion vested in  the board. Ibid. 

,5. Samc-Rcferendurn.-Where the county board of education has by 
referendum ascertained the approval of a school district a s  to the 
relocation of a place previously proposed by i t  for its public school 
buildings, i t  will be received as  evidence of its good faith in the exer- 
cise of its discretion, notwithstanding the referendum was not made 
in strict accordance with law. Ibid. 

6 .  Schools-Taxation-Bond Issues-Constitutional Law--Where a school 
district has  been consolidated with another having valid authority 
to issue bonds for public school purposes, and lev.? a special tax 
therefor, and has. complied with Article VII, sectior 7, of the Con- 
stitution, a s  to the payment of its proportionate part, the bonds when 
issued will be a valid obligation upon both of the districts so con- 
solidated. Ibid. 
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7. Schools-Tnxatioi~-Boi~ds-iS'tatutcs.-Were ttvo school districts havc, 
been consolidated and hare  voted for bonds arid a special tax levy 
for public school purposes under the pro~isions of chapter 87, Puh- 
lic Laws, I*Xtra Session of 1920, hut hare not issued the same or 
incurred obligations thereunder, the bonds to be issued should be 
in the name of the cousolidated district, under the provisions of 
the Public Laws of 1923, ch. 136, sec. 266. Ibid.  

S. Schools - Bonds -- Petitio?~-Iiesolutio~z-Orders-Evidence-Presump- 
t lotrBul-den of Proof.-The recitat~ons of the school board for the 
district and of the county commiwioners calling an election for an 
issuance of bonds for school purposes, declarinq a full investigatioi~ 
had been made as  to the sufficiency in number of the signers of the 
petition to the school board for that purpose is prima facie erii1'nc.c 
of the fact, and the bonds accordingly to be issued nil1 not be tle- 
dared  invalid on the ground of the insufficiency of the investig;r- 
tion unless the presumption is overcome hy the plaintiff' seeking to 
declare them invalid. Waters 7:. Comrs., 719. 

SEALS. See Contracts, 14. 

SELLER ASD PURCHASER. See Vendor and Purchaser. 

SENTENCE. See Criminal Law, 9. 

SERVICE. See Appeal and Error, 31 : ('oiltracts, 1.5, 17. 

SETTLEMEXT. See Appeal and Error, 31. 

SEWERS. See Taxation, 5. 

SHERIFFS. See Arrest, 1. 
Sheriffs-Clam and Dclzuery-Iieplevin-Retet~tlon of Property-Statutes 

-Seyliyence.-When the sheriff of the county retains possession of 
the goods replevined in claim and delivery under C. S., 3403, instead 
of surrendering possession to the plaintiff, who has given the rr-  
plevin bond prescribed by C. S., 836, the status of his passession is 
changed from that  of a custodian of the law, and his liability is to 
be determined under the provisions of C. S., 836, and those of his 
official bond, and he is responsible for the loss of the goods nhen 
destroyed by fire in his possession, irrespective of any question of 
negligence on his part in keeping it. Motor Co. v Sands, $32. 

SHIPMENT I N  BULK. See Commerce, 1. 

SIGNATURE. See C o r ~ r a t i o n s ,  8. 

S1,ANDER. See Actions, 4. 
Slander-Pleadings-Evidence--Xo?~su~t-Sppeul and Error.-The com- 

plaint in an action alleging that  while the plaintiff was manager 
of the business of a corporation in which the two defendants were 
interested they falsely represented that he had wrongfully appro- 
priated its funds; that he was "a low-down, sneaking, grand rascal," 
and had pretended to he sick on a certain occasion in order to avoid 
facing i ts  board of directors a t  a directors' meeting, etc., is suffi- 
cient to admit of plaintiff's evidence to that effect in his action for 
slander, a s  to each or both; and it  was reversible error for the 
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SLANDER-Continued. 
trial judge to hold a s  a matter of law that  a rerovery was per- 
missible only against one for wrongful interference with plaintiff's 
trade or  business, and enter a judgment of nonsuit as  to the other. 
Chesson v. Lunch, 625. 

SOCIETIES. See Actions, 4. 

SPIRITUOUS LIQUOR. See Intoxicating Liquor. 

STARE DECISIS. See Appeal and Error, 17; Supreme Court, 1. 

STATE HIGHWAY. See Constitutional Law, 18; Governn~ent, 1. 

STATUTES. See Boundaries, 1, 2 ; Bills and Sotcs, 4 ;  C'lerltr of ('ourt, 
4, 11; Deeds and Conveyances, 10: Pleadings, 1, 8, 3: Tmation, 3, 
4, 9, 10, 11;  \Yaters, 3 ;  Wills, 1, 7, 8, 9, 13, 17, l ( 3 :  Trerl)nw, ::; 
Actions, 2, 4 ;  Attachment, 1 ; Cities and Towns, 1 ; Constitutional 1 ~ n . .  
1, 6, 7, 8, 13, 19, 25: Eridence, 16, 30, 39, 43; Yenut., 1 :  Courts, 2 :  
Hushand and TYife, 2, :I ; Trusts, 2 ; Abduction, 3 ; Apl~enl and Error, 
13, 31, 33;  Burglary, 1 ; Crimin;~l Law. 3. 11, 16, 18: Estates, 8 ;  
hIunici~al  Corporations, 1, 3, 8, 13; Intosicatinp Liquor. 2 .  4 :  High- 
ways, 1. 3 :  Jlurder, 2 ;  Carriers, 16; Corporations, 8 :  L)irorw. 4 : In- 
junction, 3 ;  Instructions, $ ;  Mortgages, !1; Schools, 1, 7 ;  Sheriffs, 1. 

1. Statt~tes-Interp?.etation-Compilat~ola.-letler a s t i tute  is private 
or public depends upon its purport and not upon the judgment of the 
person who directs the c'oml)ilatioii in which it shall br published. 
Hartsfield v. S e w  Bern, 137. 

2. Statutes -Interpretation - Intott--Repuqna?~ce.s-Repeal.-The provi- 
sions of a later statute that are  rpugnant to those of a former one 
will be construed to repeal so much thereof a s  is re])ugnant without 
any specific repealing clause, and in construing the later act, the 
intent of the Legislature will be given effect primarily as  interpreted 
from the language therein used, and where this is free from am- 
biguity and expresses plainly, clearly and distinctly the sense of its 
framers, a resort to other means of interpretation is not permitted. 
Comrs. v. Comrs., 202. 

3. Same-Tamfion-Roads and Highzcays.--A statute entitled to  limit 
the amount of tax authorized for road district purposes, authorized 
by a prior law, and in the body of the act requiring that the amount 
of the levy should not esceed a certain rate  on the $100 valuation 
of the taxable property, repeals so much of the former law a s  is 
repugnant thereto, without expressly repealing it  ; and the increased 
valuation of the taxable property may be considertd as  an aid to 
this interpretation. Ibid. 

4. Statutes-School Districts-Tnxation-Local Lazcs-Rt~pug?~ances-Re- 
peal.-The provisions of a public-local law, allowing , I  special scliool- 
tax district to tax itself, or issue bonds for school purposes, is  not 
repealed for repugnance to the provisions of a genera later law upon 
the subject (chapter 136, Public I,aws), i t  being clearly manifest 
from a construction of the prorisions of the two statutes that it  
was not the intent of the Legislature to do so, and the special local 
law is considered as  an exception to the provisions of the later gen- 
eral one, and not affected By a general repealing clause therein. 
Felnwt v. Comrs., 251. 
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STdTUTES-C'olztit~ued. 
5. Statutes-Sz~bstcc)!tial Complic~~~c.e-Electio~ts-Jfu)~ic.ipa7 Corporat io~~s 

-Scltools-Botzds-Tamtion.-To\v11811ip bonds for public scllool pur- 
lwses, authorizetl a t  an  election held 9 Nay, 19%, untlrr tlic ljro- 
visions of C. S., ch. 96, are  not invalid, when other\vise regular. on 
the ground that  this section of the Consolidated Statutes was super- 
seclrd by the prior enactment of chal~ter 136, Public Laws of 1923. 
there linring been a substantial compliance with the requirements 
of the statutes on tlie subject. COVZI.~. 1:. -llcSenr, :S2.  

6. Stat!ctc,s-Rcpcal-Co~zflictilly Terms-Roads and Hightc.tr?/s-Corc~~tic~s 
-Tartctiot~.-TT7here a later ~ublic-local law is in part conflict with 
a former one. it reycals by necessary implication the parts of thtl 
former statute tha t  are  in irreconcilable conflict; and where tlio 
1,egislature has 1)rorided a general system of taxation of :r c o u ~ ~ t y  
for the support and mainteiiance of the couiity highuays, the r r -  
pealing clause a l~ l~ l ies  to conflicting parts of a former statute rc~lat- 
ing to rnch of the selmrate road districts therein. S. 1.. Iicll{/, X7.  

7. Ntc~tutes - Ta.ratiort - Escmptio~~s-Special Iiririlcycs.-An e s r m l ) t i o ~ ~  
of m y  particular class of persons from n public duty, in this castx. 
from norliing on the roi~tls for a certain number of days of a yt ,wr .  
or 1)aying n certain sum of money in lieu thcrcof, will not bc allowetl 
by the courts unless clearly granted 11y statute riot in conflict wit11 
any constitutional ~~rovis ion.  Ihid. 

S. snn~e-Co~i?rties-Ronds cotd Highlcnljs. TVhere  a general statute (C ' .  
S., 3760) makes a justice of the pence one of the road sul~ervisors of 
the coul~ty. a~l t l  1)y another general statute eseml)ts him from road 
duty, and a later public-local law relating to :I particular cnunty 
rcpcals these special privileges by providing an cntirely tlift'crcnt 
method for tlie super r i s io~~  ant1 managcinrnt of its liigh\vays, and 
requires all able-bodied men between certain ages to work the roads 
n designated nuniber of days a year or pay a certain sum in lieu 
thereof, a justice of the peace or another-a inail carrier in this 
case-callnot claim to be exempt therefrom \\.hen he falls within 
the general class of persons required to do this public duty. without 
statutory expressions to that  effect. Ibid. 

9. Statutes-Educatiott-S~l~ools-Rcpea7~-TThere the Legislature has a])- 
pointed a board of education of a county of three members, later 
increases the number to five, and provides that  i t  shall consist of 
three members, but that the present incumbents hold over for thcl 
terms as  appointed, the intent of tlic Legislature is construed to IN. 
that  until the expiration of the esisting terms there should be fire 
members of the board, reduced to three as  the terms of the incum- 
bents expire. S. v. Long, 51G. 

10. Statzctcs-Repecrl-Repugna~~cy.-The law does not favor the repeal 
of a statute by implication, and only such parts that  are irrecon- 
cilable with the later act will be construed as repealed. Waters v. 
Comrs., 719. 

11. Sumo - Schools - Bonds-Taxation.-A later statute authorizing thv 
levy of a special t ax  for school purposes by a district does not repeal 
a former act proriding for the issuance of bonds therefor: and the 
act of 1921, amendatory of the act of 1915, in relation to this mat- 
ter, applicable to the school laws of Buncombe County, does not 
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STATUTES-Cot) f i n~ t ed .  
revive the act of 1913 so as  to repeal the act of 1915, there being 
Iln conflict therein, and the Municipal Finance Act of 1921, relating 
to municipal corporations as  cities and towns, etc., and not to school 
districts, is not in conflict with such matters relatirg to school dis- 
tricts. Chapter 136, Public 1,aws of 1923, has no application to this 
case. Ibid. 

STAT'UTE OF FRAUDS. See Mortgages, 2 ;  Appeal and Error, 13; Con- 
tracts, 1, 12; Trustr,  9. 

Statute of Frauds-Debtor and Creditor-Debt of Anothw-Parol Prom- 
ise-Co11sidcratio71-Direct Obligation of Promissor.-Where the land- 
lord receives of his tenant cotton the latter has raised on the lands, 
under the par01 promise to store it  until the price should go higher. 
and to pay his debts, and has also later promised a creditor to pay 
his tenant's debt to him, the promise so made is no1 one to pay the 
debts of another, but is  a direct obligation of the landlord to pay 
the debt, founded upon a sufEcient consideration, that  he would pay 
it  out of the proceeds of the sale of the cotton placod by his tenant 
in his hands, and does not fall within the provisions of the statute 
of frauds, C. S., 987, requiring the agreement to be in writing and 
signed by the party to be charged. Mercantile Co. 21. Bryant, 551. 

STATIJTES OF LIRlITA'JYOXS. See Executors and Administrators. 3. 

STIPULATIONS. See Carriers, 14. 

STOCK, SHARES OF. See Corporations. 1; New Trials, 2 ;  Taxation, 15. 

STREETS. See Rlunicipal Corporations, 6, 12 ; Constitutional 1,aw. 14, 25 ; 
Government, 1. 

SUBROGATION. See Insurance, 2. 

SUBSCRIPTION. See Corporations, 11. 

SUBSTITUTION. See Banks and Banking, 1. 

SUPERSEDEAS. See Appeal and Error, 2. 

SUSDAY. 
1. Sundav-Cl'iminal Law-Railroads-Logging Roads.--A lumber rail- 

road, over which steam locomotives haul logs, comes within the pro- 
visions of C. S., 3480, making i t  a misdemeanor lor railroads to 
permit the operation of trains, etc., on Sunday, whether it  transports 
freight or passengers, for hire or otherwise, and it  is immaterial 
whether it  was for the sole purpose of supplying its extensive lumber 
manufacturing plants on Monday. 8. u. Lumber Co., 122. 

2. Same-Constitutional Law.-The setting aside of Sunday as  a day of 
rest and quiet is not a religious, but a police regulation, necessary 
to the health and welfare of the people, and it  applies to railroads, 
including logging roads (C. S., 3480), to the employees therein en- 
gaged ; and. the provisions of our Constitution recuiring religious 
liberty have no application. Ibid. 

3. Sunday - Municipal Corporations - Cities and Towns-Ordinances- 
Restaurants-Hotels-Criminql Law.-A town ordintmce that  makes 
it  a misdemeanor to keep places of business open on Sunday, or sell 
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goods therefrom, including hotels, restaurants, etc., without excep- 
tion a s  to the necessity of serving meals within reasonable hours, is 
invalid so fa r  a s  i t  affects the service of the meals to those having 
no other place to get them, and a conviction as  to those under such 
circumstances cannot be upheld. S. v. Blackwelder, 561. 

SUPREME COURT. See Appeal and Error, 2, 36. 
1. Stbpreme Court-Decisions-Stare Decisis-Nrw Triuls-A ex Evldence 

-Evidence.-A decision of the Supreme Court on a former appeal 
in an action between the same parties upon the same cause will not 
he held as  controlling when on a later trial in the Superior Court 
evidence has been introduced that  would render the former opinion 
inapplicable ul)on the point therein passed upon. Z'cttitt v. R. R., 9. 

2. Supreme Court-Decisions-Seu; Trials-Second Appeal.-The former 
tlecision of the Supreme Court, holding that the issue as to plain- 
tiff's damage for overflow of water upon his land sl~ould have been 
submitted to the jury upon evidence tending to show that defendant 
had enlarged an established common drainage ditch to increase the 
flow of water upon plaintiff's lands, does not apply to the present 
appeal, wherein it  appears that the defendant had not so enlarged 
the ditch or increased the flow of the waters, to plaintiff's damage. 
Armstrong v. Spruill, 18. 

SURETY. See Clerks of Court, 8. 

SURPLUSAGE. ' See Actions, 2 ;  Criminal Law, 7. 

SURVIVORSHIP. See Estates, 2. 

TARIFF. See Railroads, 8. 

TAXATION. See Constitutional Law, 2, 4, 5, 6, 7, 8, 9, 10, 14, 17, 20, 26 ; 
Injunction, 1 ; Statutes, 3 ,  4, 5, 6, 7, 11 ; Commerce, 2 ;  Schools, 1, 
3, 6, 7. 

1. Taxation-I'ayn~ent Cnder Protest-Actions-IZights a?ld Remedies.-- 
Where the owner resists the payment of taxes as  unlawful, he is re- 
quired to pay them under his protest and sue to recover them. C. S., 
7979. Carstarphen v. Pl~mozith, 90. 

2. Taxation-Personal Property-Liens-Lez;2/.-The lien for the payment 
of taxes assessed against personal property attaches a l ly  from the 
date of levy thereon (C. S., 7986, 2815), subject to certain exemp- 
tions specified in Const., Art. V, secs. 3 and 5. Ibid. 

3. Same-Vendor and Purchaser-Rights and Remedies-Statutes,-Chap- 
ter 38, Public Laws of 1921, requires the owner, etc., to list his 
property for taxation in a manner prescribed, as  of the first clay of 
May, making his wilful failure to do so a misdemeanor, with pro- 
visi6n for his punishment, the lists to be given in by him to the 
proper authorties in the months of May and June, giving power to 
the county board of commissioners or governing body of any munici- 
pal corporation, on his failure to have done so, to enter or list the 
same, with certain penalties added, for a period of five back years, 
etc.: Held, where a seller of a stock of merchandise had failed to 
list i t ,  and, after the first of May, had sold i t  to the plaintiff, and 
the county commissioners or governing body of a municipality had 
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TAXATION--Continued. 
failed to list the same a s  the statute requires, no lien attaches against 
the stock of nierchandise in the purchaser's possessic n, arid he holds 
the same free from any lien or demand for tlie payment of the 
taxes on the unlisted personalty, the remedy of the ~nuiiic.iyality 
being agaiust the seller, constituting a lien on his other personal 
property from time of levy, and on his real property froin 1 June. 
C. S., 7987, for the time prescribed. Ibid 

4. Il'axation - Automobiles -License Tax--Statcctes-Zt~tet.pt.etafiorc.-b 
manufacturer of both automobiles and auto trucks is required by 
the revenue laws of 1923 to pay a separate license tax for tlie mann- 
facture and sale of each in this State, the intent of the Legislature 
tippearing by this later act to amend the l a u s  of 1921 in this respect, 
which required one tax of $ZOO only from such manufacturer of 
both, the later statute requiring the ('ommissioner of Iieveriue to 
chollrct $500 for the privilege of engaging in tlie buviiwss, either of 
selling automobiles or auto trucks, a s q ~ a r a t e  tax on each, though 
both he  manufactured by the same concern. Automotive Trade As- 
sociation v. Sheriff, 150. 

5. I l ' t r . ~  atrot& - Muncc*ipal ('orpot cctrorca - Citwu a t ~ d  2'ou ~~x-S('ci.c~rn~c- 
Secessaty Expense.-A sewerage system, being nectssarily used by 
a municipal corparation in connection with its water ~;ysteni, required 
for tlie health of its citizens, is a necess:iry esprnse vi thin the intent 
arid meaning of the Constitution, and  dot^ not require for the validitj 
of bonds issued for that p u r l m e  an  al)l)roval by !he vote of tht1 
electors; and the statute of 1923, authorizinp an a ternnte nlcthotl 
of financing a n  installation of senerage, doer iiot take away thv 
power conferred by the p ~ n e r a l  munici]~al s ta tute;  nnd the ainount 
of n bonded indebtednebs for this purpose may be deducted from 
the gross debt of the municilmlity in c20ml)utinp its net indebted- 
ness. Vcbeill  2.. Tl'hiteville, 163. 

6. Ta~at ior~-Ptntu tcs-~1I~c~~ic ipal  Cotpor~attons-Ctt~es attd Towtcs-db- 
scntee Voter.8--Zr~.egularities--l)iscret~onar~/ Powers.--The absence of 
the registrar from the designated place of registration i s  an irregu- 
larity over which the electors ha re  no control, and. such provisions 
being directory, i t  will not invalidate the result of the election when 
i t  appears that  no elector was depri\ed of the right to register 
and vote, and each had full inforrnation of the place where he could 
register, and had been afforded reasonable opportunity to do so. 
A deviation in this respect is not encouraged by the -ourt. Davis 1. .  

Board of Education, 227. 

7. Same-Conditions Precede)~t--Xn~ldatoi.y Laws.-llie amendment by 
Public Laws of 1919 of those of 1917, now C. S., 5960, a l l o ~ i n g  elec- 
tors within the voting district, without being prese it a t  the poll<, 
to vote in the prescribed manner, is upon the condition precedent 
that  with their ballots so to be cast i t  shall be shown by'a certificate 
of a physician or  by aftidavit tha t  such persons were physically 
unable to attend, as  was intended as  a matter of 11ublic policy, to 
prevent fraud in elections ; and its compliance being n ithin the power 
of such electors, the statute in this respwt is mandatory; and whew 
a sufficient number of them have so voted as  to result in less than 
a majority of the registered voters for the special tax or bonded 
debt a school district proposes to issue, the certified result in favor 
of the proposition will he declared invalid. Ibid. 
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TAXATION-Coxtinuerl. 
8. Saw~c.-C. S., 5968, providing t h a t  election laws shall be literally co11- 

strued in f a r o r  of the  elector's r ight to vote, has  no application w1ie11 
he tlcsires to avail  himself of a s l~ecia l  privilf,ge and  does not, of h is  
own volition, comply with the  conditions precedent prescribed lry 
the  s ta tu te .  which gives h im the  right to  do so. C. 8.. 5960. Ibid.  

!). Ta.cr~t io~z-sc~l tool~~-- In j~r~~cf  i o ~ l - s t n  -4 cis-lppcnl and 
E:t.~.o~.--Jttd{/m(~~tt.s.-It is  ~ ~ e e n l i n r l y  \rithin the  lfgislative authority 
to levy o r  rr11cal a t a x :  :11ld \ \ .h t>r~ :III i n j u ~ ~ c t i o n  h a s  hecn issuccl 
11s the  courts against  thc  levy of a special t ax  fo r  public school 11ur- 
l ~ o s t ~ s  hy :I school district. affirmed by the  Supreme Court  on appeaI, 
but before the  order had been signtvl in t he  Superior Court in c.011- 

formity with the opi l~io l~ .  t he  I ,cgis la t~l r r~  h a s  aholishcd the  school 
tlistrict and the I r ry ing of the  tax ,  the   lain in tiff's r ight to th(% ill- 
jnrlcTire rr~lic~f ccSanrs. tltough the judge thereaf ter  sig11s the ordcr 
11y i~~n i l r e r t cnce  to the, ~'r~l~c::lir~g stxtnte.  I3cr1.io. I.. C'onlrs., 354. 

10. ?'tr.rnt i o t r - l J c t ! j t ~ ~ ~ ~ t ~ t - 1 ' ~ ~ o t c . s t - ~ t t ~ ~ i s - - o  test  the  legality of :I t ax  
imlroscvl, thc. t i l s l ~ i l y ~ ~ r  s11ou111 11i1y the  sun~c. :rlltl suv to r twrcx r  i t  ill 
: I ~ Y Y I ~ ~ ~ ; I I I ~ Y ~  \\-it11 the  l ~ r o v i s i o ~ ~ s  of ('. S., 7979. h'.rj)t.c'ss 00. 1,. f'ltt71.- 
lotte, 66s. 

11. ' I ' ~ r . r ~ t c t i o ~ t - J I ~ c ~ ? ~ i c ' i l i t r l  C o ~ ' p o ~ ' c ~ f i o ? l s - ( ' i t i c ~ s  trtrd l 'orr~~s-E.rpt~'an ('ot~c- 
parties - Stattr t ~ s - ~ l  nt~rnoDil(~s-.l/oto,- [ I ' i .~ lc . l ; s - I ' r . i? ) i l~! /~  Ta.r.-Tl~t~ 
t : ~ r  i l~~llosetl  11111111 o s l ~ r t ~ s s  cornl~nl~i tv  by tilt, l~ro\-jsions of st~ctions 
7:). i ! ) : l .  c,lr;cl~t 1'1. 24. P111)lic. 1,:lu.s of 1!W. 1whg  ,.;I 11 ac t  to r:lisc rclvtL- 
lincy. ~ ~ : ~ y : ~ b l ( ~  t o  t h r  S t a t e  11l1on n ~~c ' rcc~~t :~gck of thc~ir milr:rgc%, a ~ ~ t l  
ill c,c%rt;ri~~ s ~ u n s  of n1011t3y to nilmi(.il):?l ( .orl)nri l t io~~s : ~ ( . c o r ( l i ~ ~ g  to 
~ ~ o p n l : ~ t i o n .  111111 also :I l~r i \ - i l (~gc~ t ax  to t l ~ c  1;lttcr. l~ roh i l~ i t i ng  ~ l i ~ m i ( . i -  
l~a l i t ic~s  from co l l (>c t i~~g  :1dditio11:11 taxes thcroo~l ,  tlors not ir~clutl t~ 
\vithin i t s  int(111t nud r n c > a l ~ i ~ ~ g  the  t i ls  iml~osctl 1ry sc'c2tion 20. ch:rl~- 
t t ~ r  2, 1.an.s of 1921, in favor of n11111ic~ipxl c.oq)oratio~ls fo r  t11(, 11ri\-i- 
l c y c '  of opcratini. :I motor rrllic41(~ thcrc'in am1 in t rnns lmrt i l~g 11rol1- 
c r t r  for  hire. Ihid.  

12,  ,~t11~1,r.--TT~l1(~1~0 a11 oxl~ress  comlw1y dt~livers go(x1s to the  C O I I S ~ X I I I Y  ill 
c*iticss, th is  sclrvice i s  in a d t l i t i o ~ ~  to t ha t  in smaller 111nccx \vhcrc. 
tlclireric~s a r e  I I O ~  so ~nntlc,  for  which :~tlilitioilal scrvicc~ c0olnl,ens:l- 
ti1111 is inrlntl(d in i t s  g~~11cra1 ( ~ s ~ > w s s  ( , I ~ a ~ ~ g ( ~ s ,   nil c o n ~ e s  \r i t l i i l~ 
the  itittmt and m e m i r ~ g  of chnptcsr 2, sectior~ 29, Pnhlic T,:I\\-s 191'1. 
:~~~ t l l o~ . i a i r i i .  ;I t ax  of not e s c w v l i ~ ~ g  $T,O fo r  c:rcall  nof for trnc.lc ol~c~~~ntc'tl 
within t he  munici1)ality. IBid. 

1::. S t r ~ r t t '  -('otct'fs-Jtrtlic.ic,I Iinotrletl{/c.-TI conrts \\-ill t:ikth jntlici:~l 
~ ~ o t i c ~  tha t  c>s l~ rcw cwml~nl~ic~s do not (Iolivc'r f r c ig l~ t  to the, c~o~~s igncvs  
in sn1;111 l~l:lcc.s ;is they do ill 1:11,ger c.ities, :\ntl t11:tt in t l ~ c  1;1ttc,r tli(s 
1:11,g(. ( > x ~ ) r ( ~ s s  tri11'1is t ~ n i ~ ~ l o y ~ ~ l  in this s r r r i ( ,e  a r e  c l i ~ m a g i ~ ~ g  to t11v 
s t r w t s ,  w1iic.h. the  ~nnnic.il)nlity is  oblige11 by s tn tu tc  to  lrccl~ in 11rol)t'r 
repair  for  the  Iwnelit of i t s  citizens. I7)id. 

14. Tasatiult-Co~tsf itrrtio?iccl Ik!r'-Corn n ~ o ~ c t - l ) i s c ~ ~ ~ i ? ? c i t ~ ( ~ t i ~ ~ ! . - h  s t : ~ t ~ ~ t c ,  
~ ~ e r m i t t i u g  :L mu~~ic i lxr l  corporation to impose n t ax  O I I  al l  c s l ~ r c w  
companies alike fo r  delivering goods hy trnclis to co~isigntvs in :I 

city, i s  uniform in i t s  apglication, comes within t he  police Iloners 
of t he  Stat?,  and i s  not contrary to the  Col~sti tution in relation to 
either in t ras ta te  or in ters ta te  commerce, and  the  imposition of ;I t ax  
therefor not to exceed $50 on each motor truck, is  held to bc rcanson- 
able. Ibid. 
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TAXATION-Continued. 
15. Taxation - Mandamus - Corporations - Shares of Stock-Pleadings- 

Demurrer-Courts-Jurisdiction-Comn~ission of Revenue.-On this 
appeal from sustaining a demurrer of the Superior Court for a writ 
of mandamus to compel the State Commissioner of Revenue to have 
listed for taxation a s  personal property shares of stock in foreign 
corporations held by resident stockholders in this case, it  is held' 
that the opinion in Person v. Watts, 184 N. C., 499, controls, and 
that  the complaint failed to state facts sufficient to constitute a 
cause of action, and that  the court had no authority or jurisdiction 
to grant the relief demanded. Person v. Doughton, 723. 

16. Same-Constitutional Law.-The provisions of section 4, Revenue Act 
of 1923, excepting from taxation shares of stock hr>ld in this State 
when the situs of the corporation is in another State where it  has 
its principal place of business and conducts tho same, are  not in 
contravention of Article V, section 3, ,of the State Constitution : 
Held further, the remedy by mandamus is not ordinarily applicable 
when the constitutionality of a statute is :nvolved in the controversy. 
Ibid. 

TENANT BY THE CURTEST. See Trusts, 3. 

TENDER. See Trusts, 12. 

TERM. See Statutes, 6 ;  Appeal and Error, 32, 

TESTIMONY. See Husband and Wife, 4 : Evidence. 

TIMBER. See Deeds and Conveyances, 11. 

TIME. See Bills and Notes, 2 ; Pleadings, 12 ; Appeal and Error, 31. 

TITLE. See Vendor and Purchaser, 2 ;  Corporations, 3 ;  E,vidence, 19. 24:  
Estates, 11 ; Mortgages, 3 ; Trespass, 2 ; Municipal Corprerationq, 1 : Hus- 
band and Wife, 2 ; Constitutional I,n\v, 12; Wills, 13. 

TOOLS. See Negligence, 4. 

TORTS. See Carriers, 3, 5, 7. 

TORT-FEASOR. See Insurance, 2. 

TRADE. See Evidence, 10. 

TltANSACTIONS WITH DECEDENT. See Evidence, 39. 4::. 

TItASSFER O F  ('AUSES. Stw C'orl~~rations, 1 ,  2 ; 1hvorc.r. 2. I~( I I I>I I \  i l l  ot 
('ansrs ; Venue. 

TltANSFlCR O F  STOCK. See Corporations, 1, 2. 

TRESPASS. See Evidence, 19. 
1. Trespass - Possession-Landlord and Tt~nant-.4ctzons.-l'l1e plaintift 

in rightful possession of land may maintain an action against n trcr- 
passer thereon, though claiming the right to such possessioil under 
the title of another. Tripp v. Little, 215. 

2 Same-Title-l'artm-The owner of thib title to lantls is proper and 
a t  times a necessary party to an action of trespass brought by his 
tenant, or one who is  in possession under him, mh?n the ~vrongful 
invasion of the property inrolves an injury both to the possession 
and the inheritance. Ibid. 
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TRESPASS-Continued. 
3. Same-Courts-Statt~tes -Under the provisions of our statute, tlie 

court llns the power to order the onner  of tlie title to be made a 
party in his tenant's action of trespass involving an  injury both to 
the possession and to the inheritance. C. S., 446, 436, 460. Ibid. 

4 Same-Abate?ne?~t.-The owner of the legal title conveyed the lands to 
his son, and thereafter, while coiitinuing in peaceful possession, in- 
stituted an  action for trespass involving injury both to the possession 
and the inheritance; and after his death, pending this action, the 
court substituted the son as  party plaintiff, under defendant's objcc- 
tion. ~ l i o  moved in abatement of the action on tlie ground tliat the 
original plaintiff did not own the legal title nt thr  time of acTion 
commenced: Held, the motion was properly denied. Ibid. 

TRIALS See ('riminal T,a\\. 1 : Coiitrart<, 9 : l'leaiiii~qs, 11 : T r ~ ~ i l o r  ,III(I 
Purchaser, 5 ;  Evidence. 15, 29, 32, 33 46:  Appeal and Error, 22 : In- 
surance, 8 ;  Xcgligence, 5 ;  Nurder, 1 ; Injunction, 3 :  hlmlicil~al C'or- 
porations, 11. 

Trials-Court's I~zsr~~ctio~~-Ecrde~zce-~~o~rsuit -Exception tliat the trial 
judge did not rule upon appellant's motion as  of nonsuit u ~ o n  tlie 
evidence, took a recess for dinner, and before ruling thereo~i per- 
mitted testimony of appellee's witness, is a matter within the qouncl 
discretion of the court, and is not reviewable on appeal N 1 .  Hop- 
per. 405 

TRUSTS. See actions, 2 :  Venue, 1 ;  Wills, 13. 
1 Trusts-h'fsulting Tt-usts-F1usba)zd nud 717~fe-I'lcr~1~(~~f-Vo~1e!j-E?~- 

dence.-Where the n i fe  has furnished the purchase-money for lands, 
and tlie husband has taken a derd convejing the l r ra l  title to him- 
self, nitliout valid aqreement between themselves that he should 
acquire it. thr  la\\ raises a resulting trust in the lands in faror  of 
the wife, the husband holding the mere legal title under tlie general 
equitable principlrs apl~lyiiig, which she may enforce as  the beneficial 
owner The rule admitting par01 el-idcnce to rebut a resnlting trust 
has no application to the facts of this case. Tyndnll T Tpdn71, 272 

2 Same - Descent and Distribution - ~Ttatutcs. -The icsulting trust in 
favor of tlie n i f e  in lands the legal title to nliich has been acquired 
by her hushand by deed is now clesce~itlible to her heirs under our 
canons of descent, defining seizin to be any right, title or interest in 
the inheritance, under the ilcfinition of seizin, for tlie pnrl~ose, bring 
any right. title or interest in the inheritancr (('. S., 1654, Iiule 12) .  
though -he ma) not ha re  been in separate possession thereof during 
her life. Barreit  ?'. Brc~cer .  153 N. C . 547, cited and distlnguishrd. 
Ibid. 

3 Sarne-Te)~ccnt blj the Curfesy -Wlicre the liusbwnil hail tlie legal title 
to lands conve: etl to him, in which the n i fe  had a trust re,ulting in 
lier faror ,  she haring furnished the purchase-money, after lier death 
her hu\hand l r  entitled to an cqtate tlierein as trnnnt by the curtery 
(C'. S., 1654, Iiule 12) ,  thele being children of the marriage bo!n 
alive alid capable of inheriting. The old common-law rule. and 
changes therein made by statute, discussed by A ~ a \ r s ,  J .  Ibid 

4 Trusts - Parol Trusts - Deeds and Co~~ceya?tces-G7-mtor.-A parol 
trust in lands, nhere  a fee-simple title has been conreyed, cannot 
be engrafted in faror  of the grantor in the deed Blue r. 7l'llmin~- 
ton, 321. 
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TRUSTS-Continued. 
5. Trusts-T.17ills-Devises-AI~ti2:e Trust-Corpus of E'u%d.-A devise to 

another of the interest on a clertain sum of money to be collected and 
paid over to the testator's son during his life, and a t  his death the 
designated sum to be paid in certain proportions to certain persons 
designated, is not construed as  the intent of the testator of a gift of 
the corpus of the fund to the first taker, but only tliat i t  be invested 
and the income thereof paid to him for his life. C(,le v. Bank, 514. 

6. Same.-Where there is a special duty to iuvest funds and pay the in- 
terest to another during his life, an active trust is created for the 
collection and application of the income, i t  being required that the 
trustee hold the legal title for the performance of his duties. Ibtd. 

7 Samc-Contracts-Beneficiaries.-JThere the testator c-reates an active 
trust for the investment of a fund and the payment of the interest 
thereon to the son for life, direcating a distribution after his death 
in certain proportions to designated beneficiaries, an agreement RmollR 
the beneficiaries tliat the son shall have the corpus of the fund \\ill 
not affect the trust created by the original owner of the funds, Ibid 

8. Snn~c-IZcsiduarll C1flziscu.-Where an active trust is :rented in a cer- 
tain iten1 of a nil1 for the payment of interest on a certain fund by  
the trustee to the testator's named son for life, and a t  his death to 
certain beneficiaries, and by a residuary clause tlie undisposed of 
property shall be divided among these beneficiaries n the salne 1)ro- 
portion as  designated in the former item, specifically referring to 
it. the testator's intent is construed a s  giving to his son his part of 
the residue upon the same condition or with the same status as Ilk( .  
syecitied sum thereiw-i. e., the il~come for his life, ~ t c .  Zbrd. 

9. Trxsts-I'arol 5"1.usts-&'tatutc of Frauds.-At common law, a trust 
in favor of a mortgagor of land may be engrnfted upon the legal 
title acquired by the purchaser a t  the foreclosure sale by ti parol 
agreement between them, that the latter should convey the legal 
title upon repayment by, the mortgagor of the prict such purc.11asc.r 
had paid, with .the interest thereon to date of pxlyment, and tho 
seventh section of the statute of frauds, requiring that  a writin:: 
to that  effect be signed by the parties, etc., being omitted from the 
statute in this State, is not in effect here, and such writing is not 
required, the matter standing a s  s t  common law. Cwnnittgham 7- 

Long, 526. 

10. Same-Ecidotcc.-E\.ideilce that  before and after the foreclosu~e sale. 
under mortgage, the purchaser agreed with the mortgagor, a close 
persoiial friend of his, that  he would bid in the ploperty and 11old 
the title for his benefit until he could repay the purchase price nit11 
interest thereon; that the price so paid was much less than the 
value of the lands; that the purchaser was wealthy rmd had declared 
that he had all the lancls he wanted, and did not desire the landh 
for himself or family, is sufficient of facts and circuinstances de hors 
the deed inconsistent with the idea of an absolute l~urchase to take 
the case to the jury upon the issue as  to \vhetlier a parol trust 11:itl 
been established in the mortgagor's favor. Ibid. 

11. Same-Questions for  Jzcr!/.-In order to establish s parol trust in 
lands, the question whether the evidence, if sufficient, is clear, cogent 
and convincing, is one for the jury. Ibid. 
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TRUSTS-Continued. 
12. Same-Tender.-In order to enforce a par01 trust upon the title to 

lands, i t  is not necessary that  an actual tender of the co~~sideration 
should have been made, when i t  is made to appear that the holder 
of the legal title had refused to recognize the trust and would have 
refused to accept the tender had i t  been made. Ibid. 

13. Trusts-Parol Trusts-Laches.-Held, in this case there was cvideuce 
tending to show an express t ~ u s t  with a n  indefinite period for the 
redemption of the land, the subject of the trust, and there was 110th- 
ing shown of record tliat concluded the plaintiff, on the ground of 
laches or ur~reasonable delay, from enforcing it. Ibid. 

14. Trusts - Hospitals-Dceds and Conceyances-Mo,tyages.-Tlle owner 
of lands conveyed them to two trustees to be held for hosl~ital Inn- 
poses and to receive additional gifts from others for the same pur- 
pose, \vhich was later incorporated by the Legislature to create a 
succession of trustees: IIeTd, a later conveyance of adjoining Intlds 
by another ojyner to two other trustees for the purposc of anotlier 
gift, with power to convey or mortgage the same a t  the request of 
the hospital trustees, created an active trust, and ill tlie abse~ice 
of any charter provision to the contrary, the trustees in tlie second 
deed, in accordance with its ~roris ions,  were authorized and re- 
quired to make a mortgage there011 for money necessary to be used 
for hosl~ital purposes. Hospital v. Crou., $41. 

TURLINGTON ACT. Sec Intoxicating Liquors, 4. 

U1,TRA TIRES ACTS. See hlunicipal Corporations, 2.  

USE. Sec Negligence, 1. 

VEKDOIt AND PURCHASER. See Bills and Xotes, 1 : Principal and Agent. 
1 ; Taxation, 3 ;  Contracts, 3, 11 ; Evidence, 11, 20;  Kew Trials. 2 .  

1. Seller a ~ l d  Purchaser-l'endor and Pu~chase1--1i~arra)tty--Iiigl~t of 
I t z s p e c t i o ~ z - C n r r i e t ~ s - I 2 u i l r o a d ~ e  oiic ~~urcl iases  goods u ~ i o ~ l  
the representation and warranty as  to quality by the seller's agent, 
to be shipped from a distant point, without express agreemel~t :IS 

to the time the purchaser may take for inspection, the law gives 
him a reasonable time after the goods have reached their dcstina- 
tion for that purpose, and he may reject them without liability if 
they should not be as  warranted. Paint a ~ r d  Lead 1170rlis c. Sprt t i l l ,  68. 

2. Same-Title-Delicer.~ to C1nrrier.-Where the law givcts the purcli;~st~r 
a reasonable time to insgect gooils received by common cxrriagc after 
they reach destination, delivery to the carrier is not colistrnctirc 
delivery to the consignee in the sense to deprive him of his right 
of inspection under the seller's warranty of quality. Ibid. 

3. Same -- Itlst~.ucfions - Directitlg Verdict - A p p e a l  U J M Z  Error. - Thti 
seller's agent narrantetl to the yurcliaser that  the paint lie was 
selling was fireproof aud would he shipl~ed in metal drums, and not 
in wooden barrels. which were improper for the purpose, the pur- 
chaser refused the s1iil)ment and payment therefor, and the action 
is to recover the 1)urchase price : Held, a warranty of quality; and 
it  was error for the trial judge to reject evidence offered to show 
that paint esactly similar and sold by the same agent to others 
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VENDOR AND PURCHASER-Continued. 
failed to come up to the guarantee that  the article was fireproof; 
and that a direction of a verdict for the plaintifP was reversible 
error. Zbid. 

4. SameFraud-Deceit-Evidence-Questions for  Jury.--And upon the 
evidence in this case tending to show that  the agent's representa- 
tions as  to quality were knowingly false and fraudu ent, and induced 
the defendant to purchase, the case in that respect should also have 
been submitted to the jury. Ibid. 

5. Seller and Purchaser-Vendor-Fraud-Deceit-Plea3ings-Uotions- 
Xonsuit-Questions for  Jury-Trials.-In an action to recover upan 
a note given for shares of stock, the defendant adrlitted the esecu- 
tion of the note and alleged and offered evidence tending to show 
that the plaintiff, while an officer of the corporation and having 
peculiar and superior knowledge of its financial affairs, had induced 
him to purchase, knowingly representing that the corporate indebted- 
ness was much less than i t  actually was, and tkat otherwise he 
would not have made the transaction: Held, upon ?laintiff's motion 
a s  of nonsuit, the issue of fraud and deceit wris for the jury. 
Sanders v. Mayo, 108. 

6. Same.-Held, upon the evidence in this action upon a note given for 
the purchase of shares of stock in a corporation, it  mas for the jury 
to determine whether the misrepresentations were of such character 
and were made under such circumstances a s  were calculated to 
impose upon or deceive the defendant. as  a person of ordinary pru- 
dence, and whether he, as  such, should have relied upon them. Ibid. 

VENUE. See Criminal Law, 20;  Divorce. 4. 
1. Vennc-Interests i n  Land-Trusts-Statutes-Remocal of Causes.-An 

action to impress a parol trust upon lands and f m  an accounting 
involves a determination of an interest in lands, and the proper 
venue therefor is in the county in which the land is situate, C. S.. 
463 ( I ) ,  though it may appear that the alleged t r u s ~ e e  has conveyed 
a part thereof to innocent purchasers by proper deed; and upon 
motion made by him, the cause brought in another county should 
be transferred as a matter of riqht. Williams v. JlcRackan, 381. 

2. Same- Cotirt~-Procedt~re-~ippea7 and Error.-Under the provisions 
of chapter 92 (15) .  Public Laws of 1921. Extra S(?wion. authority 
is conferred upon the clerk to hear motions for the transfer of a 
cause to the proper venue. subject to appeal to the judge a t  the 
nest  ensuing te1.m of the Superior Court, from ~ h i c h  appeal may 
be taken to the Supreme Court. Ibid. 

TERDICT. See Pleadings, 2 ;  Parties, 1 ;  Burglary. 3 ;  Arpeal and Error. 
16, 26; Taxation, 1; Courts, 1 ;  New Trials, 2. 

1. Vcrdict-I?~adl-el-te?~ce-Correction-Cot-It is proper for the judge 
to call to the attention of the jury, when they render their verdict. 
an inadvertence on their part in awarding a larger amount in their 
verdict than the filaintift? claimed in his action-in this case 96 
cents. Cohoon v. Cooper, 26. 

2. Verdicts -Appeal and Error  - Con~pro?niuc-Sezo Trials.-The jurv 
should arrive a t  their verdict upon the evidence, under their oaths. 
and upon discussion a juror should yield in his view ollly upon 
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VI3:RDICT-Col~tintled. 
being convinced of its error, and not reach a unanimity otherwisp: 
ant1 a verdict clearly appearing to be a compromise, and so stated 
therein, is a compromise verdict, not allowed by law, and should 
be set aside after its rendition, and a new trial ordered. Barfholo- 
mew v. Parrish, 81. 

3. Vet-dict-Zttterp?.ctc2tiorb.-The verdict of the jury should be considerrtl 
on appeal, in the light of the evidence and the charge of the court. 
Castelloe r .  Jenkins, 167. 

VERIFICATION. See Pleadings, 8. 

VESTED ISTERESTS. See Estates, 8. 

VOLUNTARY NONSUIT. See Pleadings, 1. 

WAIVER. See Insurance. 1 ; Courts, 4 ; Appeal and Error, 3 ; Corporations, 
11;  Evidence, 40; Railroads, 10. 

WAR. See Railroads, 8. 

WARRANT. See Arrest, 1. 
, 
WARRANTY. See Vendor and Purchaser, 1. 

WATERS. 
1. Traters-Drainage-Damnges-Lozcer Proprietor.-Where it  is shown 

that a drainage ditch is conimon to several owners of land through 
x~hich it  runs, and that the owners and predecessors in title have 
cleared or maintained the ditch on their own lands for this purpose 
for a long term of years: Held, in an action for damages by over- 
flow water by a lower proprietor against an upper one, that i t  is 
the duty of the former to cut and keep the ditch properly open on 
his own land nithout obligation of the upper proprietor to do so 
for h im;  and nhere the upper proprietor has not increased o~ 
changed the flow of the mater upon the lands of the lower one, the 
latter may not reco\w damages in his action therefor. drmstrony 
v. S p m i l l ,  18. 

2. Same-Contracts.-And where the on-ners of land have afterwards 
entered into a written contract, whereby each one draining into the 
common canal has obligated himself to cut, clear out, and maintain 
it, each paying his proportionate p a x ,  an upper proprietor properly 
doing more than his share creates no cause of action against hini 
thereby, or relieves the lower proprietor from sustaining the dam- 
ages caused by the flow of water on his own land, occasioned by his 
breach of duty to perform his own agreement upon his own land. 
I b i d .  

3. Waters - Drainagc - Discot~tinuance-Statutes.-TVhere an owner of 
lands in connection with other adjacent o~vners is bound to the 
clearing out and cutting of a drainage canal on his land that has 
been used by them all and their predecessors in title in common for 
a lony term of years, he must give notice of his wish to discontinue 
it, under the provisions of the statute, to relieve him of responsi- 
bility for not doing so. Ib id .  

WIFE. SPP Habeas Corpus, 5. 
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WILLS. See Estates, 1; Trusts, 5. Husband and Wife. 
1. Wills - Clerlis of Court - Courts - Executors and iLdmi&tratom-- 

Qualification of Executors-Statutes,-It is required of the clerk 
of the court to require a nonresident named as  executor in a will to 
give a bond in double the value of the personal property of the 
estate (C. S., 34) before he takes the oath (C' .  S., 39),  the ainount 
of the bond to be ascertained upon ex:lmination of such perbon, or 
some other competent person under oath (C. S., 3:;) : Held, where 
such person has  taken possession of thts personalty srnd has peculiar 
knowledge of it ,  refused information to the widow and all others, 
and to be examined by the clerk while passing upon his fitness, i t  is 
proper for the clerk to refuw to issue the letters of adnlinistratiol1 
to him. I n  ve Will of Gullell, 78. 

2. Il'ills-Clevks of C o t i t ~ t - C o t i r t s - I ~ ~ ~ ~ t c t ~ ) . ~  a)td d d n  tmstratot 8-IZe- 
fusal of Lettetx-Where tlle clerk of the court has refused to issue 
letters of adnlinistratioa to the one na~ned  as  executor in the will, 
and has exercised his discretion in appointing another-in this ?as(, 
the wido\v-the letters icsuetl to the nidow are  elX?ctivr. lbzd. 

3. Trills - Clerks of Couvt -- Courts - E ~ e c u t o r s  nnd .ldrni)~istt (ztors- 
Jtbtly?)~c~~ts-.4ppcal-Recic1~.-The adjudication by Lhe clerk of the 
unfitness of one named in a will a s  esecutor i s  subject to revied 
by the Superior Court judge, and as  to matters of 1:1\v, 111 tlir. 
Supreme Court on appeal. Ibid. 

4. Wills-Clerks of Cou1.t-Cou,'ts-Disqunl~flcaf iott 07 E r c w  tor--('acc3ut 
-h'.cecutors atld rld??zi)~isttato).s.-IVliere a will ha~g been admitted 
to probate, reserving by mutual consent the question of the fitness 
of the person therein named a s  executor, upon the appointment of 
another by the clerk, the rights of interested parties to filv ;I cncent 
to the will is not impaired. Ibid. 

5. Tl'ills - Interpt'eftrtiotb - Estates - I'osscssio)1-I2erncii11der~s.-Cl1lt~ss :I 

contrary intent npljears from the cwnst~uction of a lvill, a devise of 
real p rope~ty  to one for life, remainder over, givt>s to life ten:ult the 
right of possession and control during the contiliuanre of his estate, 
subject to the debts against the estate: the same 1)rinciple usually 
prevailing a s  to direct bequests of personal property, except where 
i t  is given as  a residuary bequest, to be e n j o y ~ d  by 1)ersons in suc- 
ccmion, etc., when the property is c o ~ ~ r e r t e d  into money and the 
interest paid to tlle legatees during the continual ce of tlicil re- 
spective estates. Burzcell v. B a l ~ k ,  117. 

6. Snnte-Polce)~s-Dced8 and Corzrc!jc~?ms. -A drviqe of testator's real 
and ~)ersoiial l~ ro l~er ty  to his wife, to have and to lold and to use 
as  hrr  own a- her necessities may demand during 11c.r life, and no 
nlore, ant1 with further limitation in trust of thc 1,rol)rrty lt,ft on 
11:111d, the personalty having been eshausted to pay decedent's debts: 
Held, the will espressed the in te~ l t  that the widow rhould h a w  110s- 
session and enjoyment only of the, land during her life estate, under 
the prevailing rule of law, without power to sell 0,. convey ill fee. 
Ibid. 

7. 'll'ills- Caceat-Sfattctes-Limitation of Actions-Jlarried 1Vonie?1.- 
Since the enactment of later statutes fully emancipating a fc?nc 
covevt from her disabilities, the pro~is ions of C. S., 4158. Irarring the 
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right to caveat a will after seven years, with certain exceptions, apply 
equally to her. C. S., 454, and chapter 13, Laws of 1913. I n  re  
W i l l  of Witherington, 152. 

8. Wills - Caveat - Outstanding Life Estates-Limitation. of Actions- 
Statutes.-One who is authorized by law to caveat a mill is  not re- 
quired to a\%ait the falling-in of an outstanding life estate, and such 
time is not excluded from the computation of period limited in nhich 
a caveat to a ni l l  may be filed. C. S., 4158. Ibid. 

9. Wills - I?~terpretation-Inte?zt-Presltmptions-Statutes.-In i ts inter- 
pretation, a ni l l  will be given effect in accordance \%ith its intent 
a s  gathered from the entire instrument, unless in violation of law; 
and where the ni l l  is sufficiently ambiguous to permit of construc- 
tion there is (1) a presumption against intestacy; ( 2 )  the Erst 
taker is to be considered a s  the primary object of the testator's 
bounty; and, by statute, a devise in this State of real property is 
to be construed in fee, unless in plain and express words i t  is shown 
or plainly intended by the will, or some part thereof, that the testa- 
tor intended to convey an estate of less dignity. C. S., 4162 Smith 
v. Creech, 187. 

10. Same-Deeds and Conveyances-Mo~tgages.-Several sisters, tenants 
in common of land, devised their interest to each other without resi- 
duary clause, all to the effect that  should the testatrix's sisters, or 
any one of thcm, marry, to those remaining unmarried, and so on 
to the last single sister; and should all of them marry, then the 
estate to be equally divided between the surviving sisters or their 
lawfully begotten heirs. All of them died without leaving issue, 
and the ni l l  of the last s u r v i ~ i n g  sister devised the land5 to her 
brother, n i t h  diiection to pap certain specific bequests, n h o  paid the 
same and mortgaged the land to the plaintiff in this action: Held, 
the intent of the nills n a s  to convey the fee simple in the lands to 
the s iqter~.  defensible as  to each ulmn her marrlaqe, ant1 fo on to 
the la\t  wivivor, and her devise to her hrother n n r  of a fee-simple 
title and subject to hi.. mortqage. Ibid. 

11. TVzlls-I?fterprctatzo~~-E.rtraneons Acts--Evzdcnce.-Acts of tlie par- 
ties in clisposing of property as  owner may, in proper instances, be 
received as  evidence of their o n n  concept of the meaning of his 
devise. Ibzd. 

12. TT7ills-I?ltcrprctatio,zs-I)ltercst- IZulcs of Cort.s'ructzo,~.-h contrary 
intent of the testator will not be presumed which i\ a t  variance 
with the obvious meaning of the lanquage he has used in his will, 
construed in accordance x i t h  tlie established canons of construction. 
Power Co. v. Hapcood, 314. 

13. Wzlls - Devises - Statutes - T~tlc-Trusts-Indefinite Beneficiaries- 
Powers.-A devise to the wife of all of the testator's property, real, 
personal or mixed, with full management and control thereof during 
her natural l i fe ;  that  she shall enjoy full benefits thereof with 
power to sell and dispose of it  a t  her discretion, and that it  was the 
testator's will and desire that  she shall devise whatever property 
she has not thus disposed of during her natural life, or the proceeds 
thereof, to the person or persons who have been the "kindest to us 
in  aiding and comforting us in our old age," whether kinsman or 
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stranger : Held, under the provisions of C. S., 4162, ,he wife acquired 
a fee-simple title, and there being no definite person or persons in 
whose favor a trust could be created, upon the d m t h  of the wife, 
intestate, the property or estate descends to her heirs a t  law, or 
legal representatives. Weaver v. Kirby, 387. 

14. Wills-In terpretafion-I?? tent.-The intent of the tesl ator as  gathered 
from terms employed by him in his will, will control in its interpre- 
tation, when not contrary to the settled rules of law. Pratt v. 
Mills, 396. 

15. Same-Deeds and Con.t.eyances.--An estate to certain named daughters 
of the testator, but upon their marriage or death to he divided equally 
among them, "and descendants": Held, construing the mill to effectu- 
a te  the testator's intent, the enjoyment of the ulterior devise and 
the right to take it  was postponed until after the death or marriage 
of the last surviving dauqhter, and a purchaser from them before 
then could not acquire the absolute fee-simple title. Ibid. 

16. Tl'ills-Devise-Estates-I2?ile in Shellc!,'s Case.-The rule in Shelley's 
cnsc prevails in this State a s  a rule of property, ov?rruling any par- 
ticular intent of the grantor or devisor exlxessed in the instrument 
to the contrary, falling within its application. Bank v. Dortc7~, 510. 

17. Same-Fee Tail-Statutes-Fee Simple.--A devise of lands to the tes- 
tator's named children "for life only and then to thcir body heirs," 
falls within the rule in Shelley's case, notwithstandinq the use of 
thc ~vords "for life only," and rnwiw to the remaintlermnn a fee tail 
under the old law, converted by our statute into a fee-simple title. 
C. S., 1734. Harrington v. Grimes, 163 N. C., 76, cited and applied. 
Ibid.  

18. Wills-Revocatio?z-Cancellations-AZte~ntions-Statutes.-In order to 
a revocation of a will, in whole or in part,  under the provisions of 
C. S., 4133, there must not only esist the intent of the testator to 
cancel, but i t  must be accompanied by the physical act of cancella- 
tion; and while it  is not required that the words should be entirely 
effaced where the cancellation is in part, so as  to make the same 
illegible, the portion erased must be of such signific%.nce as  to effect 
a material alteration in the meaning of the will or the clause of 
the will that  is challenged on the issue. I n  r e  Will of William 
Love, 714. 

19. Same.-Where the primary or controlling clause of a will remains un- 
altered by the obliteration of the testator of words therein, and the 
unobliterated words remaining are  sufficient to early the designated 
property to the devisee, i t  will not amount to a revocation within 
the intent and meaning of C. S., 4133; nor mill tl-e obliteration of 
the name of another beneficiary be sufficient as  to him, when it  
appears that  the intent of the revocation by the testator was de- 
pendent upon the successful revocation of a principal devise wherein 
the erasures were insufficient to effectuate a legal cincellation. Ibid. 

WITNESSES. See Evidence, 4, 5, 6, 33, 34, 35, 36, 37. 

WORK. See Railroads, 3. 

WRITTER' IR'STRUhIENTS. See Evidence, 9, 12 ; Contractri, 1, 9 ; hIunicipal 
Corporations, 17. 


