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J U S T I C E S  
O F  TIIE 

SUPREME COURT OF NORTH CAROLINA 
SPI<IXc; TERM. lW4.  



JUDGES 
O F  THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

W, M. BOND ........................ FirsttttttttttttttttttttttCho~rnn. 
................- ................ hI. V. BARNHILL.. -.Second.. -9ash.  

............ .............--... GARLAND E. MIDYETTE .Third. .Xorthampton. 
................... .......--......... F. A. DANIELS.. .Fourth -Wayne. 
.................... ..................... J .LOYD HORTON Fifth Pitt .  

.................. ................. HENRY A. GRADY- ..Sixth.. .Sampson. 
...................... ................. T.H.CALVERT Seventh -1Vake. 

................. ...........--... E. H. CRAXMER.. .-Eighth.. .Brunswick. 
............-....... .............---.. S.  A. SINCLAIR.. Ninth- -Cumberland. 

................. .................... W. A. DEVIN.. _Tenth.. .Granville. 

WESTERN DIVISION 



SOLICITORS 

EASTERS DIVISION 

WALTER L. SJIALL.. ................ .First-. .................. .Beaufort. 
DOKNELL GILLAX.. ............... Second. .................. Edgecombc. 
R. H.  PARKER.. ..................... Third.. .................. Halifax. 
CLAX-SON L. WILLIAMS.. .......... F o u r t h . .  ........... 

. JESSE H. DAVIS.. .................. . F i f t h F F F F F F F  ........... ...Craven 
J .  -1. POWERS.. ................... ..Sixth-.. ................. .Lenoir. 
KIL.LIA~I F. EVANS-. ................ Seventh.. ............. ...Wake . 
I V o o ~ c s  I ~ E L L ~ ~ I .  .................. .Eighth.. ................ .Sew Hanover. 
T. A. LICXEILL. .................... Ninth.. ................. .Robeson. 
L. P .  RICLEKDOS .................... 

WESTERN DIVISION 

S. P.  GRAVES.. ..................... Eleventh.. .............. .Surry. 
J .  F. SPRUILL.. ..................... Twelfth.. ................ Davidson. 
F. D.  PHILLIPS- ................... ..Thirteenth-. .............. Richmond. 
JOHN G. CARPEKTER.. ............... Fourteenth. ............. .Gaston. 
ZEB V. LONG.. ...................... Fifteenth. ............... .Irede!l. 
R. L. H u ~ ~ a r a x -  ................... .SixteenthSSSS ..... SS- - - - - -Burke .  
J J H . y ~ s . . . .  .................. Seventeenth . .  ........... .Kilkes. 
J ,  n-ILL PLESS, JR ................... .Eighteenth.. ............. XlcDowell. 
J. E. SWAIX.. ...................... .S ineteenth  ......... B u n c o m b e .  
GROVER C. DAVIS.. ................ .Twentieth_. ............. Haywooti. 



LICENSED ATTORNEYS 

SPRISG T E R N ,  1921 

Thc folloning were licensed to practice law 1)y the Suprerne Court, Spring 
Trrln, 1924: 

............................ .\BI;RSETHI., OW.\R ;\I.in\-IS.. .Ch:nrlottr. 
............................ ;\IIF.\~ZS, l l a n r o s n  E D W A R D  C h:lrlot tc. 
............................ .\r.r.snnoort, ,TI-1,r.t~ R~RSEI .L .  .I?o:unoke R:lpids. 
.......................... .\RSETTE, ,JOHN ~ I C I S T O R H ,  JR. .  .V7ngrnm. 
......................... \ 1 1 1 1 ~ ~ ,  I S 1  T R ~ S F ~ ~ D . .  .G:lrller. 

................................. I~LITTT, JOHS D.\r, Jit.. .I~;:~nhoc. 
.................................. 13rrlss, ~ I ~ R I G R ~  HESRI. -7n11or. 

......................................... CAPI~.;, FR.\sK. .I< nlrigh. 
............................. I ,  I R L \ D  .Rnl~iph. 

................................. CO\\-.\s, ('F:I-II, ICDJIVND. - \17 i~~c l s~r .  
.............................. ~ r t l ~ l t s ,  I S  T I E S  . h r h : l n ~ .  

.......................... Doss.irroe, JI.:FFF:RSOS DIVIS.. ;\shevillc. 
......................... D r - I ~ E ,  IIon.\crc ~ I A L L A I I D ,  Jit.. .Ch~dottrsvillr ,  vn .  

..................................... I<r.l;.r, .\I.]-IN J A M E S  .\~Toodlan(I. 
................................. I H ,  I S  J S E I  .C hnpel Hill. 

............................ G.\HDNER, \VADI:, ;\SDE;RSOS.. .\ '-ihll. 
................................. GII.~.,  EDIT-IS ~ I A ~ I ~ I C E .  .Lauriul.>urg. 

............................... Glt.inl-, IIor..\si) A r a r s ~ a .  \ \7nkc  Forest. 
................................. I I I ,  I I I  T R  .R:lvcnsford. 

........................ H.IJII~TOS, GEORI;I: COGOISS, J R . .  .Chapel Hill. 
.............................. H.\SS.\I~, \VII,I,I.~>~ ' ~ ~ P K I C R .  .\17nynesville. 

................................. IIATCH, J.\JIES J.~CKSOS. .Goldsboro. 
............................. ~IENI)I:RL;OS, G A ~ ~ L A S D  LEE.. Graham. 
............................... I~IATT, DAVID L.\F.\TICTTF:.. h:.ount -1iry. 

................................. H11:11, ES.\\-IOR Hnoor i~_ .  Red Oak. 
............................. I R S L I  S T S ~ O  -1 [urphy. 
............................. HOJVERTOS, \YILLIAJI B a s r t s  .Chapel Hill. 

................................. J.\m:s, ~ITRR.IY GIBSON.. \T.est Raleigh. 
............................ J o ~ s s o s ,  HARVEY \VILLIAJIS.. Charlotte. 

.................................. JOHSSOS, HESI~Y LEE-. .Burgaw. 

.................................. JON:S, BASIL THOUAS.. l [ a y s ~ i l l e .  
.............................. I < K S X I ~ ~ ~ - ,  HORACE C>REELY. .SInelby. 

................................. I<IT(.I%Is, ~ I A R K  REED.. .Biltmore. 
................................... L A Y E S I ~ E I ~ ,  JOHS LEE.. Old Fort. 

............. ........... LI.:FI,ER, \VADE HAIII'TOS.. -. C o o l e e m e e .  

.............................. LICSTZ, DEVERE C R A V E S .  ..St. Pauls. 
................................ LE:IVIS, DOUGLAS. .\\.hitcville. 

.............................. Lo\!-RY, ROBERT B I ~ ~ O I C L Y N . .  Elizabeth City. 
......................... ~ I C ( ' O R M I ~ K ,  HOSEA VALE:STISE.. .Raeforcl. 

............................. ~I.IIITIS, HVNTER EVASDER.. .F~yetteville. 
........................ ~I.ITTIII:WS, \VALTEE JEROME, JR.. .GolcIsboro. 

vi 



LIC'ESSED LITTORNETS. 

The follo\ving wcrt admitted under the recent Comity . l e t :  



CALENDAR OF COURTS 
TO BE HELD I N  

NORTH CAROLINA DURING THE FALL OF 1924 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in February 
and the last Monday in August of every year. The examination of applicants for 
license to practice law, to be conducted in writing, takes place one week before the 
first Monday in each term. 

The Judicial Districts will be called in the Supreme Court in thl: following order: 

FALL TERM, 1924 

First Dlstrict _. . -. . . . . _. . -. . . -. . . _. . . . -. . - - -. . - -. .---.--.._-._August 26 

Second District ..- -. _ -. -. . -. . - -. . - -. . - -. . - -. . . -. . . - - . S e p t e m b e r  2 

Third and Fourth Districts.. - -. . _. . - _. . - - -. - -. . - - -. - - - - - -..-..-September 9 
. . 

Fifth Dlstrlct _. . . . . -. . . . . -. . . . . . . -. _. - _. _ - _. _ _ _. . . -. . - -. . - - ..-September 16 

Sixth District _. -. . . . . . _. . -. . - -. . . . . . . _ - -. _. . . . - -. . -. . . - -. _. .._September 23 

Seventh District.. _ _ _ _ _. . - _. . . _ _. - _. . .. -. _ - _. _ -  _. . _ _. .- _. . - ..September 30 

Eighth and Ninth District?- -. ..__. .__.. -... - .... .._-..__. . ..-Oct,ober 7 
. . 

Tenth Dlstrlct -. _ -. . . . -. . _ .. . . . .. . . _ _. _ _ _. . - -. . _ -. . _ _. _ _ _. - _ - .. . _October 14 

Eleventh District.. . . _. . _. . _ -. . - .. . . -. . . - -. . -. . . - -. . -. . . -. . . . . .-October 21 

Twelfth District-. . -. . _ _. _. - - -. -. . . - -. . - -. . - -. . - - . . - -. . - . . . ._October 28 

Thirteenth District-. - - .___. . _ - _. . . _. _. _. . . _. . . _. . _ _. _ -  _. _. _ .  _ _Kovember 4 

Fourteenth District-. . - _. . - _. _. _. . . _ _. . --. . -. . . - -. . - -. ._-. . _.  . -November 11 

Fifteenth and Sixteenth Districts-. . . -. _. _. . . _. . . _. _. _. _. . . . . . . ._November 18 

Seventeenth and Eighteenth Districts. . . - _. _. _. . _ _. . _. . . _. . . _. . . _November 25 

Kineteenth District - _. . _. . _ - _ _ - _. . _ _. _. _ _ _. _ _ -. _. _. . . . . . . _. . . .. .December 2 

Twentieth District. _ -. -. . - - - _. _. _. _ -. _ - -. . _ -. . _ -. . . -. . _. . . . . ._December 9 

viii 



SUPERIOR COURTS, FALL TERM, 1924 

The parenthesis numerals following the date of a term indicate the number of 
weeks during which the term may hold. 

In  many instances the statutes apparently create conflicts in the terms of court 

T H I S  CALEND.&R IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

F.ALL TERS, 1924-Judee Sinclair. 
Camden-Sept. 22. 
Beaufort-July 21'; Sept. 29t (2) ;  S o v .  l i ;  

Dec. l 5 i .  
Gates-July 28; Dec. 8. 
Tyrrell-.&us. 2 5 t ;  Nov. 21. 
Currituck-Sept. 1. 
Chowan-Sept. 8 ;  Dec. 1. 
Pasyuota~ik-Aug. 18*; Sept. 1 5 t ;  Xov. 3 (2) 
Hyde-Oct. 13. 
Dare-Oct 20 
Perqu~mans-Oct. 27. 

SECOND JUDICIAL DISTRICT 

F%LL TERM, 1924-Judge D a l n .  
\T'ashington-July 7; Oct. 20. 
Xasli-Sept. 15:; Sept. 2 2 t ;  Oct. 6 t ;  Nov. 21*; 

Dec l t .  
Kilson-Sept. 1: Sept. 2 9 t ;  Oct. ? i t  (2); 

Der.  15. 
Edgrcon~l~e-Sept. 8 ;  Oct. 13; h-ov. 101 (2). 
Martin-Dec. 8. 

THIRD JUDICIAL DISTRICT 

FALL T E I W .  1924-Judge Bond. 
Sorthampton-Aug. 4:; Oct. 27 (2).  
Hertford-July 28: Oct. 13 (2). 
Halifax-hug. 11 (2) ;  Nov. 24 (2). 
Rertle-.lug. 25 (2) ;  Sept. 8 t ;  Nov. 10 (2) 
IVarren-Scpt, 15 (2). 
\-ance-Sept. 29 (2). 

FOURTH JUDICIAL DISTRICT 

F ~ L L  T E R M ,  1924-Judge Barnhzll 
Lee-July 14 ( 2 ) ;  Srpt .  15t :  Oct. 2 i ;  h-ov. 3 t .  
Chathanr-July 28 ( 2 ) ;  Oct. 20. 
Johnston-.lug. 11'; Scpt. 22t ( 5 ) :  Dec. 8 (2) .  
IT-ayrre-Aup. 18 ( 2 ) ;  Oct. fit ( 2 ) ;  S o v .  24 (2) .  
Harnett-Sept. 1 ;  Sept. 8 t ;  S o v .  10: ( 2 ) .  

FIFTH JUDICIAL DISTRICT 

F A L L  TEXJI,  1024-Judge J l ~ d y e t t e  
Pltt-.\un. 1 8 t ;  Aug. 25; dept. 8 t ;  Sept. 221; 

Oct. 2 0 i ;  Ort .  ?i. 
Craven-Sept. 1'; Scpt 291 ( 2 ) ;  S o v .  l i t  (21 

Cartcret-Oct. 13: Dec. 1 
Pamliro-Nov. 3 (2) .  
Jones-Sept. 15. 
Greene-Dec. 8 (2). 

SIXTH JUDICIAL DISTRICT 

FALL TERM, 1924-Judge D a n i e l s .  
Onsloa-July 1 4 t ;  Oct. 6; Kov. 17t ( 2 ) .  
Duplin-July 7*; Aug. 25t ( 2 ) ;  Srpt .  29'; 

Dec. 1 (2) .  
Sanlpson-Auc.. 4 (21: Sept. 8 1  ( 2 ) ;  Oct. 20 12). 
Lenoir-Aux. 18'; Oct. 13; Kov. 3 t  (2) .  

SEVENTH JUDICIAL DISTRICT 

FALL TERM, 1924-Judye Fiorton. 
R'ake-July 7 * ;  Sept. 8'; Sept. 15i ( 2 ) ;  Sept. 

2 9 t ;  Oct. 6'; Oct. 201 (2) ;  S o v .  3*; Sol.. 241 ( 2 ) ;  
Drc.  8'. 

Franklin-hug. 25t ( 2 ) ;  Oct. 13'; S i n  101 (2 ) .  

EIGHTH JUDICIAL DISTRICT 

Fa1 L TERV.  1924-Judue G r n d y  
Seu- Hanorer-July ?I*;  S r p t  8'; Sept. 1 5 t ;  

Oct.  13t (21; S o v .  10'; Drc. l t  (3) .  
Pender-Sept. 22; Ort .  2 i t  (2) .  
Columbus-Aur. 18 ( 2 ) :  Nov. 17t  (?I.  
Drunswick-Sept, 11; Srpt.  29 

NINTH JUDICIAL DISTRICT 

F A L L  TERJI,  1924-Judge Caluert. 
Robeson-July i *  ( 2 ) ;  Sept. l t  ( 2 ) ;  Sept. 

291 (?). Yov. 3'; Dcc. l t  ( ? I .  
~<~adek-.kug. 4'; ~ r t .  13t .  
Hoke--4ug. 11 (2) ;  Nor .  10. 
Cun~berlnncl-Aug. 25'; Sept. l 5 t  ( 2 ) ;  Oct. 

201 ( 2 ) ;  S o v .  l i * .  

TENTH JUDICIAL DISTRICT 

F.ALL TERM, 1924-Judoe Cranmer. 
;\larnnnce-Aug. l l * ;  S r l ~ t .  l t  ( 2 ) ;  S o v  24'. 
Durhaln-Sept. 15t ( 2 ) :  Oct. (i*; Oct. ?7t  ( 2 ) ;  

Tlec. I*. 
C:ranv~lle-July 2 1 ;  Ort.  2Ot; Yo\- 10 ( 2 ) .  
Orange-.\un. 23; Srpt.  2 Q t ;  Dcc. 8. 
Pcrson-.&ucr. 4 ;  Oct. 13. 



WESTERS DIVISION 

ELEVENTH JUDICIAL DISTRICT 

Fk1.1. 'I"EI{>I, 1024-J11d0r . l l c E I r ~ ~ .  

TWELFTH JUDICIAL DISTRICT 

1 i . k ~ ~  T E R M ,  10?4-Jiid11e B r ~ s o n .  
1):lvidson-July 14t ( 2 ) ;  Aun.  18*; S r p t .  Rt: 

S<l\~. 17 (2) .  
C;uiifiir~l-.July 28': .\LIE. 4t  (21;  ..\us. 26t ( 2 ) ;  

S r p t .  I;;' ( 2 ) :  Srpt .  29t (9: Oct.  S i t  (2) ;  N o r .  lo*; 
I k r .  I t  (2 ) ;  13or Is*. 

Stolrrs-July i t :  Oct .  13.; Oc t .  ?Ot. 

THIRTEENTH JUDICIAL DISTRICT 

F ~ L I .  T E R V ,  1924-Jicdge Lnnc 
Pt:tnly-July i :  Oc t .  61; KO\-, l i .  
I?iehnrond-July l 4 t ;  J u l y  21*; Rrxpt. I t :  

Scpt  211': h-ov. 3 t .  
I ~ n i o ~ ~ - . J u l y  28*: .\up. 181 (2 ) ;  Oct 13; Oct .  20t. 
.Inson-$opt. 8*: S r p t .  221; S o v .  101. 
3Inorr-.\us. 11'; P rp t .  1 s t :  I ~ c .  Rt. 
Scotl:incl-01,t. z i t ;  S o v .  ?4 (?).  

FOURTEENTH JUDICIAL DISTRICT 

F A L L  T H R X .  lQ?-t-J~idtre S h n w  
.\IecIilcnhrrrn-,J~tly i *  (2) ;  AUK. 25': S r p t ,  l t  

(2 ) ;  S,,pt. ?!I*; O r t .  6t (2) ;  Oct .  2 i t  ( 2 ) :  S o v  10': 
Xov .  l i t  (2 ) .  

G,istol~-Aug. I l t ;  h u g .  18.; Sep t .  1st  (2) ;  
Oet .  PO*; Ucc. I t  (2). 

FIFTEENTH JUDICIAL DISTRICT 

F.\I-I, T I S ~ \ I ,  1024-Jicdg? Slack.  
\ I o ~ ~ t g u l n ( ~ r y - . J ~ ~ l y  i :  S r p t .  22t; S r p t .  20. 
I < : I I I ~ I I I ~ I I - - , J ~ I I ~  147 ( 2 ) :  S r p t .  l * ;  I k c ,  1 (2). 
Irrdell-.July 28 (2 ) :  S o v .  3 ( 2 ) .  
Cnl>:irru-.\its. 11 ( 3 ) :  Oct.  13 (2). 
I<uu;rn-Scpt. 8 (2 ) ;  Oc t .  6 t ;  S o v .  17 (2). 

SIXTEENTH JUDICIAL DISTRICT 

F.\LI. TI:RM, lR24--J11d~e liiirdinq. 
C;~tnwbn-Jlntc 30 (2): :Srpt, l t  13); S o y .  10'. 
I.incoln-July 14: Oc t .  13; Oct .  201. 
Clcvel;tncl-July 21 ( 2 ) ;  Oct.  L'i (2) .  
Durkr-.$up. 4 (2) ;  Scpt  20t ( 2 ) ;  Drc .  8 :  

Drc .  15t. 
Caldwrll-Aug. 18 ( 2 ) ;  S o v .  24 (2) .  

SEVENTEENTH JUDICIAL DISTRICT 

FLI. TI:RX, 1924-Juduc L ~ o .  
Alr~xnndcr-Sept, 15 (2) 
Yadkin-AUK. 18; No\- 2 4 .  
\T'ilkrs--.Auy. 4 (2 ) ;  S ~ p t .  ?Ot (2 ) .  
Dnvie-AUK. 23: 1)er. l i .  
\T'atxunn-Prpt. I (2)  
.\I~tchrll-July 21 (2 ) :  \:oT. 10 ( 2 ) .  
A v r r y - ~ J u n e  30t ( 3 ) ;  0 . t  13 (2) 

EIGHTEENTH JUDICIAL DISTRICT 

F ~ L L  T E R M ,  1924-Jt~d0r IVebb 
Trnnsylvnnia-July 21 (2); S o v .  21 ( 3 )  
Hi~nilcrson-Bept. 29 ( 2 :  S o v .  101 ( 2 )  
Hutherford-.Aw 18t ( 2 ) ;  O r t  27 ( 2 ) .  
.\Irllo\\-rll-July 7 ( 2 ) :  ISrpt 1,; (Pi. 
Y R I ~ c ~ ~ - . ~ u R .  4t  (11: Oct .  13 (2) .  
Polk-Brpt. 1 ( ? ) .  

NINETEENTH JUDICIAL DISTRICT 

F A L L  T E R M .  1024-J1~dge Finlei/. 

TWENTIETH JUDICIAL DISTRICT 

FALL TF:R\I, 1924-Judw R a g .  
M:~ywood-July i ( 2 ) ;  Sep t ,  15 ( 2 ) :  N o r .  

24 ( 2 ) .  
Chrrokee-.tug. 1 (2 ) :  :<ov. 3 ( 2 ) .  
J:~ckson-Oct. 6 (2)  
Swain--July 21 ( 3 ) ;  Oct .  20 (2) .  
Grnhnm-Yept. 1 ( 1 )  
Clay-Scpt .  20. 
llncon-Aug. 18 (2);  S o \ - .  l i .  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

OFFICEKS 
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CASES 
ARGUED A N D  DETERMINED 

IN THE 

S U P R E M E  COURT 

NORTH CAROLINA 

RALEIGH 

FALL TERM. 1923 

E'1,OSSIE 11. LITTLE, BD~IISISTIIATKIS OF WILLIAX R. IJTTLE v. THE BdXK 
O F  WT'ADESBORO, AS ADXINISTRAT~K OF WALTER S. LITTLE, ASD AS 

(I;UIRI)I.IS OF OLLIE n. LITTLE A S D  JULIA rJ. LITTLE, ~ ~ I I s O R S ,  AXD AS T I ~ S T E E .  
A ~ D  01.1.1E I3. I J T T I X ,  SCIKIYISG ~ V I D O W  OF \V-~I.TE:R S. I.IT.~I.E. 

(Filed 22 January, 1.924.) 

1. 1)ct~ls ~11~1 C01iveyances-~a11d-Limitation of .%ctionr - Statutes - 
.lppcal ant1 Error. 

An atfioii to set aside a deed to lands on tlie ground of fraud :tiid mis- 
take, C. s., 444 (!I), must be brought within thrcc years nest  after the 
cansc of actioli accrued. considcreil 21s heiug when the party aggrieved 
shonld h:lrcl eliscovc~retl the facts colistitutir~g the frmrd or mistc~lie relied 
ulmli in his snit, ant1 the relief affolxlttd by the statutc has a broader 
mennilig tlinn the conmon-la\\. actiolis of fraud and deceit anrl al)l)lies To 
: I I IJ .  ant1 a11 ac.tion.s. Itjgul or ccluital~lt,, where fraud iu the hasis or an  
cwential rlenicnt in tlie suit. 

I t  is frxutl sutficic~nt to set aside a deed to l a ~ i d s  where tlie wcakness 
of tlic g r ia l i to~ '~  mi~itl Iias 1 ~ ~ 1 1  di%igmcdly controlled by the influence of 
a~iot l i~.r  to su(.li a11 c ' s t ~ ~ n t  as  t o  elitirc4)' supl)lnnt his will mid cause him 
to malie :m imltro~itlrlit ant1 harmful tlisliosition of his prolrerty that lie 
\I-oulcl not o t h c r w i s ~  lmve made : m i l  \\.liere in an action of this character 
there is sufficicxut evidence to establish this fact,  i t  falls within the three 
)-car statute of li~nitatioris, C. S., 444 (9)  ; and a contrary ruling by the 
trial judge constitutes reversible error. 

3. Same--Terdic t.  

\There the evidence upon the trial to set asicle a deed for fraud 
l~racticed upon the grantor is suificient, under the ~~rov ib io~is  of C. S., 444 

1-1ST 



TT'here the suit is to recover in rnon<-y tlw cliffcrcwvc het\vt~cn the 
grossly iimlcquate co~~s i i l c ra t i r~ i~  p:titl for n v o ~ ~ r - ~ ~ y r n ~ c r ~  of l:rntl, attacketl 
upon tlie ground of fraudulent i i ~ f l u c ~ ~ c e  nscd upon the inii~d of tlie grantor 
for the grantee's benefit, and t l ~ t ~  rcnaonable value t1iere:)f. C. S., 444 ( 9 ) ,  
li~nitini. the actio~i to  tlirccl years il l  c.:~s~.s of frnntl al)l~lirs. :mtl it is 
rcwwihle cwor for the trial jutlgc to hold, as a ~ n a t t e r  of In\\-, that  the 
tcw years statute rclati~lg to nctioiis to inilwss a trust ul~oii 11rol)erty 
only was ap~licable. 

>IITI- IT. f rom Howl ing ,  .I.. a t  J u ~ l c  T e r m ,  1922, of A \ s i o s .  
( ' i ~ i l  action, ~ ~ h e r c i 1 1  %'. R. Lit t le  I ~ S  plaintiff alld the Ballk of 

Wadeshoro, a. atlminiqtrator,  etc., a n d  Olli? I3. Lit t le  a re  defendants. 
-1ftcr tlic t r i a l  of thc  cause, and  p c n d l i ~ g  t h e  appeal,  I T .  R. Littlc, the  
original plaintiff,  l ~ a ~ i n g  tlicd. Flossie 31. Little, his  adr l in i s t ra t r i s ,  was 
made  p n t y  p1:lintiff and  is allon-ed as  sucali to  prosccutc said appeal.  

Tlic action, i~ls t i tntet l  oil 9 ,Iugust,  1920, is i n  cffcct to  set aside a 
dccd mntlc i n  Sorcn i l )c r ,  1914, by  original plaintiff,  Will. R. Little,  
I ~ c w i ~ l a f t c r  cl(~.sigl~atc~(l its ~ ) l : ~ i ~ i t i f f .  co~ivcyi~lc: to V : ~ l t c r  S. Lit t lc  :I 1a1 .z~  
a i ~ i o u ~ ~ t  of l ~ r o p r t y ,  ~ Y Y I I  :111(1 ~ v I ~ ~ o ~ I J I ,  a t  :I grn\*lv i ~ ~ a < l ~ q u : ~ t v  l , r iw.  
a11t1 to cllarge the  estate of IT. S. Littlc,  n o r  i n  t h e  Ilanc E. of d ~ f r n d a n t s ,  
11 it11 the actual  T aluc of the  p iopcr ty  i n  favor  of plaintilT aiid his  estate. 
lcw the  p ~ i r c l ~ a s ~  priep, ~ t e .  A\nd t h c r ~  v cre allegations i n  t h e  eom- 
~) la i i l t  2nd facts  i n  cvitlnlcc 011 l ~ a r t  of plaintiff pel-rn ttiilg tlic i l ~ f e r -  
cncc t h a t  Jol111 R. Littlc,  u ~ ~ c l c  of plailltifl, d i d  ill Fchruwy,  1914. 
l c n l i l ~ g  a last v i l l  and  tcstmncnt i n  nllicll  lie deriscd and bcqucat l~ed 
to p1:lintiff a T aluablc plantat ion in ~ l i i s o n  County, con aining 1,222.33 
acrc>q, par t  of same being i n  a h igh  s tate  of cultivation, and  also n i t h  
111ui<ll T ;~l l i : l l~lc  t11111)cr t l ~ c r c o l ~ ,  togt.tlli r 11 it11 n ful l  alic 1 alun1,lc -toc*lc 
and equipment, machinery, and  supplies, tho total  property being nol.tll 
orel- $100,000 and  more. T h a t  L. L. Little,  fa t lwr of plaintiff,  was 
c s w u t o r  of t h e  said n i l l ,  and  as  executor and  t rus t rc  f o r  certain 
purposes i n  t h e  niaiiagemciit a n d  control of t h e  property.  T h a t  said 
1,. T.. Li t t lc  liad alwu-s, nz agninst plniiitili', manifcstecl n marked 
par t i a l i ty  fo r  h i s  sccoiid son, n 'a l tcr  LittlG, ~vl l ich becanic lliore lnarketl 
:ind aggrar ated as  the  years  passed, a n d  soon a f te r  t h e  death of J o h n  
R. l i t t l e  lic b w a n ~ c  ol)swml v i t h  :I t lctcrini~lrtl  purpose to makc  plaill- 
t i f f  convc-  said land,  ~nacl l i i iery,  a n d  other  persolla1 p ~ o p e r t y  beston-ed 
on pluiutiff under  the   dl of Jo l in  R. Lit t le  t o  said ~ e e o i l d  3011, a n d  



S. C.] FALL TERN, 1023. 3 

that by lwrqistent threats, intimitlation, etc., throughout tllc year he  so 
worked on plaintiff as virtually to coerce h im to coin eg same to Walter 
S. Little, a t  the gro.;sly inntlequatc price of $3>,000, by deed executed 
in Korernher, 1014, and tlierrafter T a l t e r  S. Little took pos.;ession of 
said property as OKIICP under said deed. That  wftclr selliiig off valuahle 
timber on the property said V a l t e r  Little subseqwiitly sold the land 
for .4;;>,000 in cadi, a i ~ d  the procceds of smie  or l nuc l~  of it is noxi- in 
co~ltrol of drfc~iitlnnt b a l ~ h ,  111, ailniiliistr:rtor :11rc1 e u a ~ ~ t l i n i ~  of hi> (a111l- 
drc>n, and a portion thcwof is ill possession of dcferirlant, his  surviving 
v itlor. -\lid that  t h t  T d u e  of Mid proceeds, together with the  personal 
propwtp above referred to, now in llaild.; of defendants, n it11 accunlu- 
lntcd interest, amount to $122,3426; o w r  and abore the said purchase 
1)ricc. of $32,000. That  a t  the  cleatli of John  R. Little a i d  hefore slid 
since that  tiiiie philitiff had hec~i  a confiri~led addict to tlie drug and 
liquor hahiti,  hat1 bwn ill several hospitals, anil ~aiiatoriunis for treat- 
n~eii t .  a ~ ~ d  during the year 1914 was eiliaciatcd ill hocly and feehlc of 
i i ~ i ~ i d  and rr-ill, and was mentally incompetent to make a deed disposing 
of 11ii 1 ~ 0 1 ) ~ r t j ,  :\lrd f u r t l ~ ( ~ ,  that O J J ~ I I ~  T O  hi \  ntahiie-i  of 11i111t l  ail11 
body lie bccame absolutely subject to t l ~ c  n i l l  of said 1,. I,. Little, and 
~~iatic,  thc c o ~ i \  allcar to 1V:rltc r S. Littlc uirt1c.r tllc. 11 111 a11tl tlic.tnt~tr~i 
of L. I,. Little, mid vllic.11 plaiiitiff rroulcl not othervise l i aw  done. 

Tkfcntlmiti :tvm.ing that  the property v7as ~ ~ o t l i i n g  like tlle value 
c1:rinied by plaintiff, dcnp that  v a s  i~icompeterit or that  there 
IJ a. any u~it lnc and frautlulcnt iiiffuelice excrtcil in procuring the deed, 
, t ~ ~ t l  a \  or tlmt on iiig to plaintiff's 1ial)its of cli'.sipatioii, etc.. his father,  
rc:rl~/ing that  lie was iiicnpahlc of mailagiiig nisely a property of t h e  
cxtcilt and Itind raonrcytl ill the dectl, ditl advise and counsel a coli- 
r ( , ~ : i ~ i c ~  to tlic wco~itl 5011, alid tlic paymc.nt of :i propnr price therefor, 
v i t ! ~  n ~ i c . n  of prer cntiiig a w:l-tcx aiitl clc.it~uctioii of the propcrty niid 
n1.o to pro\ ide plaintiff ri it11 a IriFL:ln. of livelihootl. Tha t  tlit. father 
n:r* 1iinlsc.lf :I ~ i l a r ~  of large, mrallY, n l ~ o  ~ l i a d ~  i u h t a n t i a l  provi-ion for 
p1:iilttiff in 11i. lai t  n i l l  ant1 teitnmcnt, nut1 nliich plai~itiff rec~i rc t l  
;riitl l i : ~ ~  used mlcl elijoycd si~iccl 111s fnt1ic.r'~ cleatli, in acltlitio~l to the 
$.:,i,~00 paitl liini for t l ~ c  Jolm R. Little property. Tllnt p1:lintiff made 
tlicl .:rid t1cc.d of 111, unn  lnilitl : t ~ d  nil l ,  mlrl all \ \as  tlolic nit11 a r ien 
of ~ n m i d i i i g  Inill u conilwtelieg that  na.  n.itlliii 111.; strength and 
c.:il,acity. Ik~fciiclaiit~ offer 1nuc.11 cricle~icc iri \upport of tliclir position'., 
:iirtl ill atl<litio~i l)lcacl tlir thr te  )car$  *t:rtutc> of l i~ui ta t io~is ,  t l~ t .  tell 
year, statntc, :1i1(1 the lac l ie~  of l) lnl~it i t i - '  ill failing to l l i a l i~  e l a i~n  in 
rea.onablc t imr,  or during tlie l i ~ c s  of hi. f n t l m  and brother, etc. 

It appczw(l furt1ir.r that TY:\ltcr S. Little dlcd in J a n u a r ~ ,  1019, 
Id. L. Little, the father, ( l i d  in September, 1920, a i d  suit n a s  com- 
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n~enced in August, 1921. That W. R.  Little, as stated, died since cause 
was tried, and same, by leave of court, is being prosecuted by his 
adnzinistratrix. 

The court charged the jury, ruling as a matter of law, among other 
things, that only the ten-year statute of limitations applied to plaintiff's 
suit and that on the facts presented the suit was within the time allowed 
by the lam. On issues submitted the jury rendered the following verdict: 

"1. Did the plaintiff, William R. Little, have sufficient mental 
capacity to make and esecute the deed to Walter S. .Little, dated 21 
November, 19142 Answer : 'Yes.' 

"2. I f  not, did Walter S. Little, at the time of t h ~  execution and 
delivery of the said deed, hare  notice of the want of sufficient mental 
capacity to make and execute the deed? Answer: ' 9 

"3. Was the deed from William R. Little to Walter S. Little, dated 
21 Sorember, 1914, obtained by the undue influence of I,. L. Little, as 
alleged in the complaint ? Answer : 'Yes.' 

"4. I f  so, did Walter S. Little have notice at  the t me he received 
the deed from William R.  Little that said deed had bcen executed by 
said William R. Little by reason of the ulidue influence of L. L. Little? 
Answer : 'Yes.' 

(I a. - Did L. L. Little act as the agent of Walter S. Lit-le in procuring 
the deed from William R. Little? Answer : 'Yes.' 

"6. I s  the plaintiff's cause of action barred by the statute of limita- 
tions, as alleged in the defendant's answer? ,Ynswcr : 'So.' 

((n i .  Did the plaintiff exercise due diligence in electing to rescind the 
execution of the deed to Walter S. Little? Answer: 'Yes.' 
"8. What amount, if any, is the plaintiif entitled to recover of the 

defeudant ? Snswer : '$38,463."' 
J~ldgment on the verdict, and defendants excepted and appealed, as- 

signing errors. 

A.  A. Tadtoll, Enos T .  Edwards, and Stewart, McRat: & Robbitt for 
p1ainti.f. 

J .  A. Lockhart, XcLendon & Covington, and Caudle & Pruette for 
defendants. 

HOKE, J. Our statute of limitatiolis, C. S., 1211. 2, SIT. 444, subsec. 
9, provides that actions for relief on the ground of fraud or mistake 
shall be brought TI-ithin three years next after the cams of action ac- 
crues, the cause of action not to be considered as accruing until the 
discovery by the aggrieved party of the facts constituting the fraud or 
mistake. I t  will be noted from the language used, "relief on the 
ground of fraud," that the statute has and was intended to have a 
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broadcr nleaning than the ordinary comn on-law actions for fraud and 
deceit, and in  6ur opinion clearly applies to any and all actions legal or 
equitable where fraud is the basis or a n  essential element of the action. 
And this  being true, it  extends and should be applied to thc suit as 
constituted in  the  present record. 

T h i l e  there is a suggestion made in  Dkon 7%. Green ,  378 K. C.. 205, 
that  undue influence is  not al~vays and necessarily fraudulent, when it 
is made to appear that  one taking adrantage of anotlirr'q ~realmcqs has 
acquired a controlling influence over him, and has exerted i t  i n  a given 
case on an  owner of property to such a n  extent as to entirely supplant 
tlic o~mer ' s  will i n  tlic matter, and cause h im to make a n  improvident 
and harmful disposition of his property tha t  he vould  not otherwise 
h a ~ e  made, this  is  properly considered fraud of a pronounced type, so 
much so that  in such instance ('fraud" and "undue influence" are pen- 
erallp used together as expressing one and the same idea, and in  this 
jurisdiction and elsenliere relief is  a ~ r n ~ t l c t l  on that  thcor- .  J 1 ~ ~ 1 f  T .  

.lf?yaft, 149 N. C., 137; In re  dbee 's  1Ti77, 146 N. C., 273; Pos ten  c. 
Giilespie.  35 K. C., 258;  W r i g h t  zt. Ifozoe, 52 AT. C., 412; X a r s h a l l  v. 
F l y n u ,  -1-0 K. C., 109;  B o a r d m a n  v. L o r e n f z e n ,  15; Wis., 566, rcportctl 
also in 52 L. R. d., S. S., 476; W l ~ i t c o m b e  ti. Whi tcornbe ,  205 Mass., 
310; 12  R. C. L., 230-231. 

I n  Il lyntt 's  easp, supra ,  i t  mas held : "While undue influence sufficient 
to q ~ t  a ~ i d e  a deed does not necessarily include moral turpitude, or even 
an  in~prope r  niotire, yet, n-hen the deed is tlic result of a dominant in- 
flnrncc cwrcised o ~ e r  tlie miml of tlie grantor by another, so that  the 
mind of the grantor is suppressed or supplanted and the deed expresses 
tlic 71-ill of the actor producing the result, the deed so ohtained is  not 
irnprolwrly tcrnlctl frauclnltwt." 

I n  tllc T.TTisconsin caw, supva:  "He who obtains property by \rill or 
othcrn ise through undue influence or consciously taking advantage of 
the incompetency of the  oxmer, commits a f raud a i d  of a most serious 
chnracter." 
,lnd in the Xassachusetts case, "Undue influence is  a species of fraud, 

or it partakes of the nature of fraud,  xhether  it consists of deception 
or of coercion n i thout  deception." I n  this connection, a helpful refer- 
ence as to the nleaning of the term "fraud" and its inclusive nature 
appears i n  Oil C'or)~pa?z!j I , .  Gutrtlo ( ' o r ) ~ l ~ c r t ~ y ,   oaf, 157, ol)il~ioii by 
l s s o c i u t e  Jus t i ce  S f a e y .  

This  bring the correct interpretation of the allegations of the com- 
plaint, and evidence offered by plaintiff in their support, this cause of 
action comes clearly within the statutory provision of three years as 
ahorc set forth, and i t  was  rej judicial error for the court to have made 
a contrary ruling. 
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I t  is suggested for appellee that  in cases like the prewnt, the statute 
docs not begin to run  till the influence is removed. ? h a t  is the rule 
w r y  generally p r e ~ a i l i n g  and it has been virtually so held ~ i t h  us. 
O l d h a m  v. Oldhau l ,  5 s  S. C., p. 89, and other cases; 2 3  Cyc., p. 1195. 
But  this, to our minds, only serves to emphasize the harmful significance 
of the error coiiiplaiiied of. Under our Ian-, as stated, he statute does 
not begin to ruu  until the influence colnplaincd of lias c?ased. A11 that  
the jury l iaw dctcrminctl on this question is that  i n  ansver to the third 
isbw t h y  find that  the deed of Korember, 1914, was prccured by undue 
ildlilcncc of 1,. L. Little. Wlietlier and ~ h r n  such illfluelice may h a w  
ceased, or whether it contiiiued until three years nest before action 
brolrght, and mas of a kind to prevent the grantor froin taking orderly 
and proper steps to question the ~ a l i d i t y  of the deed, has n e w r  been 
coi~+iclcretl or passed up011 and could iiot be. owing to the ruling of his 
Ho110~ that  ill any aspect of tlw facts the cause of action was not barred. 

-\gain it is  co~~tcntled that  this is an  action to imprejs a trust up011 
the property, and in such cases tlie statute of liniitationj is thc general 
statute of ten years, as his Honor ruled, which tirne I ~ a d  not elapsed 
~ r h c n  tlie suit was instituted. TTe h a r e  held in some cases that  the 
geiicral statute of ten years d l  apply when the suit is to have one 
d c c l a r d  trustee for another's benefit and the pertinent facts come 
directly within the effect and operation of the  statute. Sexton v. Far- 
r i ) lg tof t ,  185 N. C., p. 330, a d  autlloritics cited. Bilt ill t h i ~  case 
the alleged riglit to impress a trust upon this property is depelident 
I I ~ O I I  tlie validity or i n ~ a l i d i t y  of the deed from plaintiff to his brother, 
V7alter, and if the right to assail this deed is  barred by the statute, 
any and all claim to  tlle proceeds i n  the possession and control of 
drfvlitia~its is also barred. Fo r  the purposes of this claim, the proceeds 
fro111 a sale of the property stands ill the plncc of thc property itself. 
and if the one i s  protected by the statute, t h ~  other is also. Sprinkle v. 
l l ' ~ ~ / / 1 ~ 0 1 ~ 1 ~ ,  140 S. C'., p. 163. 

.\J a 1nattc.r of fact and by correct inteq~retat ion,  this 1s not an  action 
to in-~press a trust ~lpoii  property, but one to recover the proceeds of 
prol~er ty  acquired b -  fraud and undue inf lue~~ce  and of which de- 
fc~~t lant ' s  predecessor i n  title had full notice. 

For tlie crror i~itlirated tllere should be a lien. t r ial  of the cause and 
it i; FO or~lcrrd.  

S e w  trial. 
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JAJIES C. AUSTIS v. SEABOARD A I R  LISE RAIL\TAT 

( Filed 22 J m ~ u a r y ,  1924. ) 

Carriers of  G0d.j-Railroads-Segligence-Uurde11 of the Issue-Prima 
Fmic Case-Instruction~-~I~)peal and Error-Sew Trjals. 

APPEAL by tlefelltlaut from L ? ~ o n ,  J., at  August Term, 1923, of ~ K I O S .  
Ciri l  action. Pliti~ltiff :rllr~grtl a1111 off'crcd witlnrcc t('i11lii1~ t o  -1lon 

that in October, 1921, lw shipped a carloatl of high-grade cattle over 
dcfenclaxt's road consigned to hiinself at I\Iarshrille, K. C., and the car 
~~mt: i i l l inp  the cattle n > t i  clcstro? ed 1 , ~  fir(. :I lic~ll flit ialiic I\ :I, O I I  :L 
\ration siding at Rockingham, N. C., and some of the cattlc Tvere Xilled 
; r i d  others seriolisly injured. That  the fire x i s  caused by y ) a r k ~  from 
tlic nlginc of another freight train of the company passiirg the station 
:tt tlie time, and the h i jury  was due to defendant's negligence. There 
n a s  denial of negligence on part of clefe~idant or any liability arising 
tllcrcfrom ant1 the cause n a s  submirtctl to the jury, the questioils 
dctrwninecl i n  the following issues : 

I. T r r e  the cattle of plai~itiff killed a ~ i d  ilijurtd bv reason of the 
~repligcnce of t l~fcndant ,  as allcgetl i n  the complaint ? An,\\ er : Yes. 

2. K h a t  damages, if any, is plaintiff entitled to ~.ecol-er ? Ans\\er : 
$7.300. 

P. (_I$ to th r  ~~cgl ige i~cc .  allcged, if tlic jury find from the cl-idence 
and by it3 greater \reipht that the cattle r e r c  iiljurecl nliilc i n  the 
c.n.totl7 of tlir railro:~d r ~ i l ~ l i : ~ ~ ~ ? ,  t h r  \,nrtlon of proof 1 5  o l r  thi ri11110:1(1 
coulpally to exi.nll)ntc itwlf. I n  a s l l i p n l i ~ ~ t  of livestock the hurdcn is  

'1 ion 11 cre 011 the railron(1 coinpany to slio~r- that  iiijnrics i n  transport '  t '  
]lot cause11 by it.; I I P ~ ~ ~ ~ C ~ I C P . )  13. 

To that l)ortio~i of Iris H o ~ r o r ' ~  c.liaqy ill 1 )a~u~ t l1c~- t -  I I ( ~ ~ I \ c ( I I  i11e 
It t t t ~ .  ( '  :iiitl I) t l~ t ,  clct 'c.irtla~~t o b j t ~ t -  anti rJsc.rlJt.. 

E:. (Tlic jury arc1 i ~ ~ f t r u c t e d  that if tlic 1)I:tintifT has qatisfictl them 
1,- the grc:rtt r n i ight of thc. t-\ itlciic*c~ tli:it it t lcl i~ crtvl to t l l r  Scn11o:trtl 
, l i r  Line Con1l)any at  Ralcigli, Sort11 Carolina, a carload of cattle in 

ortlcr and colidition to be transported by said railroad company to 
3Iar*lirille, S. C., and that  wit1 cattle r e r e  injured by burning ~l-hile 
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in the car of the railroad company at Rockingham, Yorth Carolina, 
then the plaintiff has made out a p r ~ m n  facie case of iiegligence.) G. 

To that portion of his Honor's .charge in parentheses between the 
letters E and G the defendant objects and excepts. 

And the jury are further instructed that tlle origin may be established 
by circumstantial evidence, and that it is not necessary that any witness 
should testify that he saw sparks coming from the engine. H.  ( I f  the 
jury find from the evidence, and by the greater weight thereof, that 
the plaintiff's cattle mere delivered to the defendant at Raleigh, S o r t h  
Carolina, in good order and condition, and that they v:ere injured by 
it at Rockingham, North Carolina, then the law raises the presumption 
that the said cattle mere injured as a result of the negligence of the 
defendant railroad company, and if the jury so find it . s  not necessary 
that the plaintiff point out to the jury the particular acts of negligence 
causing the fire, but the burden of proof rests on the defendant railroad 
company to show that it was not guilty of any negligence, and unless 
the defendant has so satisfied the jury theg should answer the first issue 
Yes.) I. 

To that portion of his Honor's charge in parentheiles between the 
letters H and I the defendant objects and escepts. 

There was judgment on the verdict for the plaintiff and the defendant 
company appealed assigning, among other errors, the portion of the 
charge above stated. 

J o h n  C .  Syk r s  and Parker R. Craig for p la in t i f .  
C a n s l e ~  d? Cansler and V n n n  R. Mil l iken for defendaud. 

HOKE, J. For reasons satisfactory to himself, no doubt owing to 
certain stipulations of the bill of lading restrictive (of the amount 
rcrovcrablc 011 any other tllc~or,~, pla i~~t i f f  I i n ~  c>lrctctl to prosccutc hi< 
claim on the ground of negligenctl, and the cause has been heard and 
determined throughout on that issue. Considering the case then, in that 
aspect, there is error in tlle charge appearing in the aloore exceptions 
in that they place on the defendant company, under the conditions 
suggested, the burden of disproving negligmce and thweby changing 
the burden of the issue to defendant's prejudice. A charge substail- 
tially similar was held for reversible error in a case at the present 
term of X c ~ o u ~ r l l  I * .  R. R., 186 N. C., 571, in which it was held as 
follows: "Upon conflicting evidence as to whether defcndant railroad 
company's train, in passing the plaintiff's premises adjoining the right 
of way over which it passed, set afire and destroyed the plaintiff's 
dwelling, the finding of the fact by the jury that the fire Jvas caused by 
sparks from the train is o d y  sufficient evidence up011 ~rllicll the jury 



may find tlie issue of negliger~ce in the plaintiff's f a lo r ,  a11t1 docs not 
relieve h im of the burden to establish the issue of negligence by a pre- 
ponderance of the evidence." "Where the burden of the issue remaius 
upon the plai~itiff to shox  negligence of the defendant railroad company 
in causiilg him damage by setting fire to liis property by the passing 
of i t% train, ni t l i  a defective spark-arreiter, i t  is reversible error for the 
trial judge to charge the jury that if they found the fire was caused bg 
\,)arks from tlie defend:rnt'i locomotive, the burden of the issue would 
&ift to it to  t l i spro~e its negligence as the cause of the d a m a p ,  the 
plaintiff's evidence being sufficient only to sustain a rerilict on the i\sur, 
~f rendered in tlic nffirniati~ r." 

And speaking to the question in the opinion the Court said : 
( L '  l l i c  1 quwtion presaittrd has been the snbject of cstc~~tlet l  t l i w u ~ ~ i o ~ i  i l l  

this Court. arid thcrc has h m i  SOHIP r n r i ~ t v  of i l e~ i s io l~  concernine it. 
hut it is tlie scttlctl ruling of the later and prw ailing cases that ~vhere  
it is shonn that the property of a claimant has been tlestroycd hy fire 
cwiiir~io~~icntctl fro111 dcfenclant's t rain,  that will make a prlirza f a l i r  
c7asc c:~rr+g tli(l issue of liability to tlie jury, and of itself nrld without 
more is  sufficient to justify n rertlict as for a negligent wrong." 

" In  numbers of cnscs, particularly of the former time, it is  said that  
the facti  qugce-ted raise a prcwmption of negligence, but, as shown in 
O7-~rcn.sh I . .  E i e r f r i c  C'o.. 144 S. C.. 572-582. a i d  other c a w .  it is but 
critlclicr and ternictl presniiiptire only in tlie sense as stated, that  it 
I)eniGts ant1 justifies ml illfcrcnce of liability if tlie jury are tllrrcby 
satisfic~tl that a ~ i cg l i~e l i t  \i.rolIg is c .~tal~lisl~otl ,  :rlitl it s l io~~lt l  I I ~ V ~ ~ I ,  li:i\.(. 
tllc c3fTcct of changing tlie burden of the iqiue by putting on the 
defmdant,  as wnq done in the prcscnt iilsta~lce, the burden of disproring 
the nclglipence c.llarqed by the greater \wiglit of the evidence." 

'LA\ga;n, it  is  said in  other decisiolis that  1v1ic1-1 the  facts sugcrcqtecl 
l i a ~  c hren niatlc to allpear, it is the duty of the defendant to go forward 
with liis proof; ljut this docs not at all meail that, as a matter of l a x ,  
defendant is required to offer proof in  rebuttal, but only that  if he fails 
to offcr evidence ill explanation of the conditions presented, he  takes 
the risk of har ing  a ralirl verdict render~cl fixing h im with liability." 

Ahld l l ' h i f c  1%. Ilinrc, 182 S. C., 276; P a q e  71. X f q .  Co . ,  1C;O ?r'. C.. 
330-334; ,Cfa fe  z.. I l ' i l f ierson,  164 N. C., 432; Broclr II. I?,?. Po.,  156 
N. C'., 112: Co.c z.. R. R., 1-29 S. C., 117; W i n s l o w  v. Hardzcoorl  Co., 
147 x. C',, 275;  01 cr(u511 L,. Elc~(lr / ( .  ( ' o . .  144 s. C ' . ,  572;  ~ ~ ~ u ~ t  1 .  

Carp" t o . ,  138 S. C., 60; TT'onzhi~ 1 , .  (;roccry C'o., 133 s. ('., 474: 
Sz reency  v .  E r ~ ~ i i z y ,  328 I-. S., 233, are in  full approval of tlic position. 
As stated in the AIIrDoz/~el l  ruse ,  a u p a ,  there has h ~ e n  some confusion in 
the applicaation of tlie true principle, u lde r  the coilditions suggested, 
groving chiefly out of the unfortunate use of the terms ('presumptiori of 
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fi~('t ,) '  ( ( b ~ r d e n  of proof." ('chaliging," "duty of clefel~dallt to go for- 
\\nrd," etc. A very intelligent and helpful cornnlent 011 these and other 
like cspressioi~s appears in tlle ~ a l u a b l e  '(Handbook on the L a ~ v  of 
El-itlcncr." by Prof.  Lockhart, at sec. 228, and sllo~l-ing, anlong other 
t h i ~ ~ g s ,  as applicahlc to the question as usunlly presented in  these cases, 
that there is not presulnption of fact in ally propcJr sellac of the tcriu, 
but o111y permissible inferences of fact if the jury see proper to adopt 
tlltwi. ,\nd in cases of the kind suggested on an issue of negligence of 
dt~fendant, the burden of the issue is upon the plaintiff, but where it 
:ipl)(wrs tliat goods II ; IT(> l)cc,~r sllippctl \\it11 a conlliloll cnrricr ill good 
c o ~ d i t i o ~ i  a11t1 liiivt~ lwcw lost or tlelil-wet1 in ail iiliuretl condition. or 
n.here claimant's property has been destroyed or injured by fire corn- 
nlunicatcd fro111 defendant's engine or train, or where me, a passenger 
or cinploycc, has been killed or injured by a collisioll or derailment of 
trains, and these basic facts are established by the greater weight of 
t l ~ c  c ~ ~ i d c i ~ w ,  a 1)ropcJr cliargcl vould he that tllc'y coii*titutc or prcmlt  :I 

priijzn f a c i e  case, carrying the question of liability to the jury on the 
issue and ~l-ithout more justifying the iderence  of negligence if the 
i u r ~ -  so find. ~. 

F o r  the error indicated defendant is entitled to a nem tr ial  and i t  is 
so orclered. 

Error .  

PLXRK, C. J., clisscnting: -1s stated in  the opinion of the Cour t :  
"The plaintiff shipped a carload of high-grade cattle over the defend- 
alit's road consigned to himself a t  3Iarshrille, N. C., and the car con- 
t a i l ~ i ~ ~ g  the c~attlc \\.;la dectroytd by fire n l l c i~  the rnlne ~ Y : I S  oil :I htatio11 
siding at Rockingham. N. C., and some of the cattle were killed and 
otllrw scriouslj- injuretl." The  allegation in the complaint is that the 
fire u a d  cnnsccl by sparlrs from tlle engine of auotller freight train of 
tllr coliipaliy p:~ssing the station a t  the tlinr., and the i ~ i j n r r  n as  duc to 
dcf~n(1ai1t's n~g1igence. There is denial of negligence oil the part of the 
defendnlit and the single iiiquiry submitted to the jury (besides that  of 
thc amount of tlanlagcs) I\ as : "Wcrc. the cattlc of tht pl:iil~tiff B i l ld  
and i ~ ~ j u r e d  by reason of the ilegligence of the defenda l t ,  as alleged in 
thc colnplaint ?"  T o  ~l-hich the jury respondcd, "Ye:," and assessed 
the danlages. 

r 7 1 he jury vcrt3 instructed that "if the p1:~intiff had sztisfied tllem by 
tlw greater n-eight of the el-idelm tliat he ddi rered  to the Seaboard Air  
Line Railroad Coinl)any, at Raleigh, a carloat1 of cattle in goocl or ;cr 
and condition to be transported by said railroad company to Narshrille, 
S. C., and that  said cattle v e r e  illjured by burning T,-hile i n  the car 
of the railroad company at Rockingham, S. C., then the plaintiff has 
made a primn f r r c ie  case of negligence." T o  this the defendant excepted. 



T l ~ v  j u r y  \\-c.rt. fu r ther  it~strnctt,cl:  "If rlio j u r y  fin11 fro111 tlle cvicletice 
: I I I I I  1,- tlic g rca tc .~  n-eight th rwof  t11:lt tlic p1aititiff"s cat t le  T\.ere tle- 
li\.cwtl to  rlw Sen1io;iril A i r  I,ii~o Railroatl (_'ori~lr;~i~y, a t  Rnlcigh, ill 

o l ~ l i ~  a ~ r d  c.oliditio~i alitl tli:rt r l i t ~ ~ -  n-cw injnrctl  IIJ i t  a t  Rock- 
i ~ i g h l ~ i ,  S. ('., t11(.11 t11(' 1:1\\. rai.ws tlii. 11r(.~liil111tio11 tlint rhc. sail1 c :~ t t l e  
1 \ . 1 ~ 1 .  i l~jnr t l ( l  ;IS a 1wnl t  of tlic ~ i o g l i g ( ~ l i t ~ i ~  of t h e  ( I (~fe l~1ant  rai l road 
(.01iip;111y a11(1 if tlic. ju ry  so find it  is  lmr ileccssnry tha t  t l ~ e  plaintiff 
~ ~ ~ i t i r  our to tlics j n y -  tlic, l~:~rt i i .ulai '  a r t s  I I E  11cgligetic.c. va11hi11g the fire, 
11nt rh( ,  l j u r ( l ( ~ i ~  of proof r~>brq oti 111e (lt4t,1itla11r raiIrwi(1 ( Y ) I ~ ~ ~ J ; I I I ~  to 
. - I I (J \~ .  it \\.:I$ llc~r g ~ i i l r y  of ~ i ~ ~ g l i ~ ( ~ ~ i i ~ i ~ .  :,11tl  11111t,>s t1i1* d(~f(~tit1a11t I I : I>  
> I ]  ?:itisfiwI rhi, j11ry tli(>y ..Iio11111 ; I I I < \ \ - o ~  first i>511(' 'y(,~.' " :111il T I I ( ~  
I ~ I I I I  I c c l .  '1'11tw. arc. tlic. (ill17 c ~ s c c ~ p t i o ~ ~ s  1101~1 for  
c ~ r u r ,  u1jo11 \\-hich tlie plailitiff is su1)jccrrtl t o  t h e  delay and  grea t  
~ > X ~ K ~ I I . S ~  of n~ io t l i t~ r  t r i a l  bw:in.;c. t l ~  j~~tlgcs clitl ~ i o t  fo l lon  the  I;ll~guage 
of a l:~\\--n-rirr~r (\vliosc. v o r k  lie I I I ; I ~  or ilia>- liot 11:l~c rcbatl) all11 tc.ll 
r11(, jnry t11:1r L b r l ~ ( , r ( ~  \\-a5 11or 1)1~(,~~11li i~)r io11 of fact  ill l ) r o l ~ c r  S I > I I , M ,  of I I I ( ,  
ri.r111> 1,111 0111)- l i i>rini>?ibli~ i l~fc,rc ,~~(. i ,< of fa r t  if the  jury :vcL tit to :11lo11t 
tlic.111," a ~ ~ d  f~wtl ici* ~slioul~l 11;1vc 10111 t11(,111 "1\71(~rc. ir ;1p11~:trs t11ar g001l.; 
l l a rc  bec.11 sliippc>tl by tlic. c o m ~ ~ i o n  carr ier  i n  good coi~ditioli  and  h a w  
h v ~ i  Io<r or ( l t~ l iv (~r i~( l  i t 1  t 1 t 1  i11jur1.11 t w ~ ~ i l i t i o ~ ~  or  ~ \ . l i ( , i ~ 2  c . l : ~ i ! ~ ~ : i t ~ t ' c  

]wolxLrty 11" L l , r ~ l ~  clc-tro>-c.d o r  i l ~ , j n r e ~ l  11y fir(. conlmui~icnrtd f r o m  
t l c ~ f ~ ~ ~ ~ t l a t i t ' s  td~igit~c. or t r ; t i~ i ,  o r  \ \ . I I ( , I I  21 1j;t.wAtigc~r (11. c>ni l~l i , -c~ li:~.; 1)w11 
killed or  ilijurc,tl by a w l l i h i o ~ ~  or cli~rniltiic~~it of trailis. and tlicw hasic 
f:~c~ts : ~ r c  rstnblis1ic.d hy tlie grcatcr  n-ciplit of the e ~ i d e n c c ,  a propcr  
( ~ l i a r p ~  n-oi111l 11e that  r11c~- cw~isrituti. or p rcwnt  n p,, irnci  f u c i r  rase, 
c:trr)-iiig tlit, q i w ~ t i o t i  of l in l~ i l i ty  to  the  jury on t l i ~  issue ant1 n-ithout 
iilorc justifyi11,g rlic. in fc rc~icc  of ~irgligc.licc~ if the  j u r -  so find." 

'~YIC. l:r~igz~:yc> u.;t>tl 1)y tlic. t+ourr \\-as ;l pl:iiil C O ~ ~ I I I I O ~ I - S ~ ~ ~ I S ( ~  ru1i11g a s  
to tll:> cluticls of c o l ~ i l i ~ o ~ i  carr iers  wliicli ~ ) r o \ - a i l ~ d  f o r  I~mltlrcd:: of yc2nrs 
~vi t l iont  i1c.triliie11t thcrcfrom to sliil)pc.r.q or ea r r icw alitl lin:: 1ic\-1~r bceli 
1 1 1 1  1 a t : ~ .  Thr~ j111.. c , o ~ ~ l ( l  n ~ ~ d c r s t t ~ l ~ i l  wll:~t the  c20urt 
roltl tli(.111 a11d t l i w i ~  call 11t.  i ~ o  rc~aso~lablo doubt tha t  i t  did i n  this  cast. 

711 tlic 1;lngxapo IIOI \ -  r~~gg(.- t ( . t l  :IS a sulwtitntc i t  is  niore t h a n  doubtful  
if tilt! aycr;rgcJ jiiror c.oul(l u~i( l i . rs tn~i i l  all;- i l i i i ' iw~lcc~ bc.t\1.(~11 thar i111i1 
\vll:~t i.: silggz.c~>tr~tl nq a more l ) t ~ r f ~ . e t  l a i ~ p u : ~ g c  tli:~t slloilltl 1 ~ .  nsetl. 
Tlic object of :\ t r i a l  11y ju ry  slioultl he tlic. ascert:rinnlent of tile facts  
in roi1trovc.rsy :a1111 r11(> l:iii,gu:ig(~ m ( d  11)- t110 ,judgt> w;ts iiot o111y ( ,ow 
s t ~ i ~ ~ x t c ~ l  1, -  tlii. n:rgt, of cc i~ tnr ic? ,  but ~ 2 1 s  a plain statement of v l i a t  
I ~ L I S  slllnllitrc.(l to  tli(.rii ail11 coultl ~ i o t  r o l i f u e  the jnr>-. I t  n.x t h e  
el-cbry-(lay 1;111pu:ige of pract ical  IHC'II and  not the cloistercrl lucubrations 
of sr11olnr.i. 

Tlicx defcl~1:tnt nccrptcd r l ~ e  cattle fo r  t ransportat ion and assumed 
thrl d u t y  of their  d e l i w r y  ill good coliclition. S o t  h a ~ i n g  done so, the 
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burden was on the carrier to show that  f d u r e  to do so was without 
fault on its part. The  jury h a r e  found that  the carrier has not done 
this. 

I t  is admitted by the defendant that  the destruction of the cattle was 
caused by the burning of the car ;  tha t  the car belonged to  the defendant; 
that  it  was a part  of one of the defendant's t rains;  that  i t  v a s  i n  one 
of the defenclant's yards, and that  it was surrounded l)y defendant's 
agents and serrmits and that  defendant's trains were passing by. I n  
such case the origin of the fire is peculiarly a matter 77-[thin the knowl- 
edge of the defendant. 

TS'llen the plaintiff proved the  delivery of the animals to defendant 
m d  their d~s tn l c t ion  wliile in transit (which is  indeed admitted) then 
the burden was upon defendant to exculpate himself and the charge 
above set out n.as correct. The  contract of safe carriage is assumed by 
the defendant. 

I f  the  carrier does not assume tlie burden of escusii~g himself from 
low or damage in transportation d ~ e n  i t  has been admitted that  these 
occurred in the carriage of freight, then all the rules which govern the 
trai~sportat ion of freight are revolutionized and thele has been no 
statute n-hich has  authorized a change of this veil-settled principle 
of law. 

TVlietlier there was excuse for the defendant was a matter within its 
own knowledge ~vhich  could o n 1  he settled by the testimony of witncsseq 
and tllc l-crdict of a jury. F o r  many hundreds of years issues of fact 
h a r e  been thus settled and the only burden ever imposed has been that  
the plaintiff must prove his allegation to the satisfaction of the jury 
and tha t  when the damage or destruction has occurred .n the course of - 
t ral~sportat ion it de~olves  upon the carrier to prore in like manner t o  
the satisfaction of the jury the grounds upo11 wliich it should be excused 
from liability for its default i n  safe carriagtl. 

This  is an important matter to all shippers of freight tliroughout the 
country. I11 JlcDozc~71 v. R. R., 186 N. C., 579, thtk writer i n  the 
dissenting opinion pointed to tlie fact that  "There has been no statute 
w h a t c ~ e r  in Sor t l i  Caroli~ia,  nor any indic:~tion of one. laying tlonn a 
rule requiring the complicated disquisition to the jury rrhichcan hare  
no effect except to divert attention from the matter ~vhich  the jury 
are to determine," and said: 

"Some fifteen or twenty years ago some dreamer or idealist conceived 
the design of splitting up the  simple burden which the jury could under- 
stand, of 'fully satisfied' and 'by the greater ~ileight of the  e~idence'  
and procured this Court to hold, as he had preriously oersuaded some 
others to hold, that  the burden of proof should be splii up, and there 
then began tlie installation of the doctrine of the 'burden of proof' 
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ahifting a ~ i d  the11 tlicrc \ \ a s  the a d d i t ~ o n  of tlie 'burtlen of the issue,' 
and then that  thew could shift, and then some ingenious and meta- 
physical nord-carpenter aiIderl the doctrine of prima facie case and 
xhen  that nould carry the burden of liability to tlie jury or riot, and 
tlie doctrine of r c s  ipm loqu/ tur  and the presumption of law and pre- 
\uinptio~i of fact aliil as to which of these n a s  prpponilerant, and when 
each of them should prel ail and r l i en  thcy should shift back and when 
it n a s  requisite to tell tlie jury as to these different shiftings backwards 
allti forvnrdq. The result has been so to entangle the matter that  i t  is 
>fife to say that  there is  not a judge presiding in any tr ial  court i n  
Sor t l i  Carolina today \\ ho can, n i th any safety of being affirmed on 
appeal, chargc the jury as to these ~ a r i o u s  n-eighty matters as  to 
n h e t h t . ~  the burden of tlie pri111ci t c c c i c  c tw ,  or the burden of proof, 
or the burdeii of the ibsuc or either of tlie prriun~ptioiis  should shift or 
exactly  hen it should shift arid a t  1111at particular time i t  should be 
t ra~i - f t  rri (1, and I\ 1lc.tlic.r an(l n hv11 tlit~ ],art> i l ~ i f t i l ~ g  or tr,i11\f(11 I I I I ~  

.should go forward with proof,' and many other equally intelligible 
refinements. 

"Instead of the law beilig simplified it has heen inextricably con- 
fu\td.  and it liaq b e t ~  niade i r i lpos~hlr  for any judge to  assert with 
certainty that  he has coruplierl n i t h  these difficult and numerous com- 
plicated and embarrassing requirenlents which h a l e  been substituted 
for tlw 0111-fnihioned, age-long requirement, 11-hich alone juries can 
understand arid do understand, as to which side has the burden of proof. 
*By the rnultiturle of vords  counsel has been darkened.' " 

_Use '(If this innoration had been brought about by any statute there 
might have been some elcar form of expression prescribed which would 
enable the judges to guess as to the various phases of these technicalities 
and the exact time and the esact shifting of the preporiderance of these 
~ a r i o u s  matters, and the iridicatioiis that  would foreshadow aud adurn- 
brate them, and to n h a t  extent t l i ~ y  niay go." 

-\pain that opinion say5 : "The greatest trouble in  the  introduction 
of so many ter*hnicalities, so many ways of 'distinguishing and dividing 
a hair  be t~ r i s t  south and southw.\.tst side,' is the enormous and over- 
~ ~ l i t l n ~ i i ~ g  acl\ :illtag<. I T  gl\ c. nealtlir- iuitor5 slid i20rpor:ltioii~ 111 delay- 
ing trials, making them costly, not only by the  refinements as to the 
1,urtlen of t11c.c: irtiprceptiblr~ disti~lctioi~. a s  to nho,  a t  a g i ~ e r i  inornrnt 
1s chargeable with the burden upon any point, but by insuring, 
as i n  this case, a new tr ial  upon some perfectly immaterial and irrele- 
vant matter which, no matter how it  had been charged, according to 
the new rules, would not have made any difference to the jury v,ho 
could not have understood such refinements." 
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'I'liougli tlic i i i~ io~a t io i i  abol-e sct ont fir-t aplwnrct ill this C'ourt 
upon a divided opinion of three judges to two, without ;he authority of 
any statute, its continuance is practically making it in~possible for any 
man with ordinary means to contest with the numero;~ able counsel of 
great corporations n-heneyer tliere has been a failure of the carrier to  
carry out the plain and simple contract to carry and deliver the ship- 
ment safely or to slio~v good legal cause why i t  has failed to do so; 
and to require these complicated charges as to the shifting of proof 
and other ('shifts" above recited, will practically enabll? the carrier to 
get a lielv tr ial  ill e ~ c y  cease a ~ ~ t l  ~vlictlicr succc's.fu1 or i ~ o t  ill the long 
run, the plaintiff ~1411 hare  lost the value of the shipment in  the costs 
aud loss of t ime and annoyances of litigation. 

The  public interest requires the earliest and promptest returil to the 
requirement of hundreds of years which is simply thai the burden of 
proving the acceptance of the goods by the carrier and its nondel i~ery  
in good condition according to contract, and this b&ig prorcn or 
ad~ni t ted  (as in this case) the burden then tlevolves upon the carrier to 
show matter in escuse. T h e  additions to tliese siaiple ~.cquirements hy 
a divided Court, as above stated, cannot result i n  other than  making 
more difficult tlie adn~inistrat ion of the Ian- i n  all such cases. 

(Filed 22 January. 1924.) 

The acceptance by el~clorsemei~t of an ngcint for sclliil,; real cstntc, of 
olic of a series of iiotw secured by n mortg:lge upon l m o l  agreement be- 
tween the owner that its l~agment from the proceeds of sale should be 
postponed in the ewnt of foreclosure to that of the o t l w  notes in tlie 
series, may be upht~ld as beilig in the nature of a compromise between tlie 
parties of the amount due. 
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*\I , I , I  IT, hv 111:"illtifT from FJor fon ,  J . ,  at A h y  Tcrnl ,  3923, of LEF. 
C ~ T - i l  action. P h i n t i f f ~  lioltli~ip a iiote f o r  $3.000, being S o .  5 of a 

.cJnc>q of nett- of $3.000. scc.nrc(1 by a d w d  of t rust  on real  property, 
~ u t ~ l  dcfc ntlnnt> to rccm cr their  in-o 7 afa an iou~i t  allcgecl to  be due f r o m  
tlit. p r u m w 1 ~  of a forwlo>ure w l e  of the  property,  nncl ~ ~ ~ r o n g f u l l ~  ~ ~ i t l i -  
licltl by ticfcntl:~nt.. Tlcfendants dtwy liability, claiming t h a t  th i s  note, 
S o .  :. \ \ a >  nyqiq~~etl to plaintiff,  R. L. Pointlcster,  11-it11 n r i t t e n  notice 
t l i r r t ~ o i ~  thn t  c.o1~l:riritiH I I I . I I~ : I I IW ( ~ m p 1 i y  TTXS cntitlcd to onr-half of 
+:1111(~, \\it11 t h e  di i t inct  uutlerstanding ancl ngreeinent t h a t  this  note, 
S o .  5 ,  i l~ould. be pait1 out of t h e  proceeds of sale only a f te r  t h e  other  
f o u r  liotc+ v c r c ~  i:lti&tl. 

:~q~.t.(llic~iit  nt tlic timv of tlic trn1lifc.r that  i n  cnsc of foreclosure hat1 
tlic. l ~ o l ~ l c ~ r  911oilltl c1111p h(5 paill nftc'r tllc of1ic.r f o u r  notos llcltl 117 IT. D. 
13ri211t. Tllc PT i t l i ,~lrc t c ~ ~ ~ t l t ~ l  to slion- tha t  t h c  co~i t rac t  of t ransfer  of 
not(. to  P o i ~ l c l ~ s t c r  mi.; n ~ n t l c  i n  parol.  and  tha t  G a ~ i n ,  trustee, short17 
tllcn ,iftcr nl:ltlc a copy of snrnc sllon-ing the stipulations as  claimed by 
tlc.f(,~itlants, ;111tl on 1)roof of 111s.; of oripiiial a carbon copy of wme.  
71ro~ mi to  ha1 c I I ~ P I I  nn exact copy of original, was  admit ted in evidence. 

contract of t rankf t~r  by pnrol :1ntl t h a t  the copy offered u-as i n  accord 
n-it11 t h e  snnie. T h a t  tlcfnult l inr inp heen made i n  t h e  p q m e n t  of t h e  
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notes secured by the deed, or any of them, there v a s  foreclovre salr. by 
the trustee and the land was bought and now held by the original 
owner a t  the price of $8,000, the suit, as stated, being for the pro ra ta  
share of this $8,000. 

011  issues submittcd the jury returl~ctl rlw f o l l o n i ~ ~ g  ~ c r d i c t  : 
1. Did the defendant transfer and deliver the note numbered "5" to 

the plaintiffs with the understanding and agreement that  the sanie was 
ilot to be paid o11t of the proceeds of salc of thcx 1a11d u ~ ~ t l t r  the> clcc 1 of 
trust until after defendant had first been paid his four notes in full  
as alleged in the answer? Answer : Yes. 

Judgment on verdict for defendants; plaintiffs except2d and appealed, 
nssigning for error chiefly (1 )  the admission of pnrol evidence of the 
stipulations of the  contract of assignment and endorsement appearing 
on note No. 5 ;  (2 )  the admission of parol or  other widenee in con- 
tradiction of the deed of trust  and in  derogation of plaintiffs' rights as 
holders of one of the notes therein secured. 

Sealoell & Pittman for plainti@s. 
l f o y l e  cP. Eio!jle a n d  H .  ,V. Jackson  for dr fendants .  

HOKE, J. On careful examination of the record we find no reason 
for disturbing the results of the trial. I t  is the recognized principle 
here that  on a written endorsement or transfer of a nwotiable instru- " 
melit, and as between the immediate parties thereto, p r o 1  evidence is 
conlpetent to establish stipulations and conditions affecting their rights, 
and the plaintiffs' objection to the admiesion of such evidence was 
therefore properly overruletl. X e m o t l l e  1 ' .  Tl'illiarns, 153 S. C., 475 : 
A d e n  r .  Don l ) ,  146 N. C., 1 0 ;  Penui rnu~l ,  v. dlenancler,  111 S. C., 427; 
Rruswel l  a. P o p e ,  82 N .  C., 57;  K e r c h n e ~  v. J l c R u ~ ,  SO S. C.. 219. 
I n  Perlniman's case, supra,  the general principle is stated as f o l l o w :  
"The maker of a promissory note, or other similar instl*uments, if sued 
by the payee may show as between them a collateral agreement putting 
the payment upon a contingency, and it is competent also for a defend- 
ant  sued as acceptor of such instrument to show in his defense the con- 
dition of his acceptance." S o r  can the exc13ption be s u , t n i i ~ ~ d  that the' 
defcnse presented and the parol evidence offered in its support, a re  in  
contravention of the ~vr i t t ea  stipulations of the tlced of trust. T f  the 
plaintiffs had shown themselves to be the unclualified owners of the 
notc sued on, as for instance, endorsers for ~ a l u e  and without notice. 
the position mould be deserving of consideration, but under the dcfense 
presented and evidence in  question, i t  has been established by the verdict 
that on the contract of endorsement made after the deed of trust  and 
affecting only the distribution of the proceeds, plaintiffs agreed that  
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111~ i~otcl assigiicd to them sliould share in tlic 1)roccei'is oiily aftc~r :lit 
otlicr four iiotcs, ninou~lting to $3 ,000  and interest, n e r e  fully paid. 
T h e  pnrtici lmrl a riglit to niake this a subsequent contract modifying 
the stipulatio~is of the  deed of trust. I t  i i  not a n  ngreement required to 
be in  ~vr i t ing ,  and to our miilds no reason can be suggeited n h y  such 
an agrecinent s11ould not be gir-en effect. Faud u.  Rolrr, 1Gf S. C., 3G0 ; 
4 Page oil C'ontractz ( 2  ec!.), we. 2 1 ' 4 ;  6 R. C. I,., 130. True  t l ~ i t  su 2 1 1  

:L c o ~ ~ t r a r t ,  lilw otllcrq, I ~ I I ~ C S S  111ldcr seal, require a consideration to 
wppor t  i t ,  but on tllc e~ idcncc  such a rol~sideration al)lK%iTS from the 
fact that  the plaintiff tllercbp acquircd tile notc that  he sues on. -1nd 
if it shoul(l h~ r ~ f e r r c d  to the rights c.lninicd in plaintiffs' f2lror for 
coililWn~ation in effecting the original wlr., the stipulations by which 
tlii. iiotr, n : ~ s  ohtaincd and postponing p y ~ n e n t  could well bc upheld a5 
n 1mqwr compromise aiid a d j u s t ~ n ~ n t  of a bot~u f i 0 e  dispute hc twen  the 
~,:trticts i r i  to the aniouiit dnc. Fidzcv 1 ' .  Lurrlbc~ ('o., 183 S. C., l S 5 -  
4 ~ 9 ,  c;ting. :inlong o th t r  authorities, D ~ i ~ l b a r  L?. D u i ~ b a r ,  IS0 Xass., 170; 
l ) i t X , r r < o n  L>.  Dithcr\on, 19 Ga. App., " G O :  G R. C. I,., 662, Tit le  Con- 
tracts, scc. 71; ;i R. C. I,., Tit le Compromise, set. 13.  I t  is further 
contclltlecl for alqiellant th;lt thc ~ ~ r l t t o i i  coiitrart nl i irh had bcc~ii lost 
c~ould not he made a7 :dnble in  support of tlc~f:.ndant's position without 
:rllr~gntiol~s upon nliich to rest it .  hut this, in our opinion, does :lot at 
a11 correctly intc.rprct the record. T h e  contract relied upon by defend- 
ant n.ns rnnile in p r o 1  and the niemorandum in  writing vhich  only 0110 

of dcfendnnts inatle aftern-nrds xTas no doubt for the purpose of preserv- 
ing the evidcl~ce in  ailable form. The  writteu paper was not relied 
upon as the basis of rctowrp,  but Tvas only received as eridrnce in 
support of the verbal contract already e ~ ~ t e r e d  into, and was undouht- 
c d y  cornpctcilt a.i 1.7 idence in  corrobor::tion of tlie oral testimony of 
both Crigllt and Gayin, tending to  establish the agreements as  alleged. 
Gootlinq 7 ' .  J f o o ~ * c ,  130 K. c., 195. E w n  if the ~vr i t ten  paper mas the 
basis of tlic defense and had been lost the position of appellant could 

~ : l c ~ l t  cwrrectetl or canceled for fraud.  mistake. and  the like, by invok- 
ing the equitable p o ~ e r s  of the court for the purpose, that  the pertinent 
facts must he allrywl before proof can be offered. But no such qucstioil 
is presented in this case nhere,  as stated, a definite lcgal right was 
acquired hy contract at the time of the assignment and this right has 
been established by the wrdic t  of the jury. 

There is  no error and the judgment for defendant is affirmed. 
N o  error. 
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E. 8. D R A P E R  v. CONKER & WALTERS C'OJIPAST. 

(Filed 22 January. 1924.) 

1. &:.:iclencc-E;~sc~~iens-Questions for Jar$. 
IYhcrc tlitxre is more tll:n~ a sci~itill :~ of c'\-itlc'~~c.c tcntlilig to sho\v tl~cx 

plnintib's right of easprue~it in acljoini~~g l :~n t l~ .  r i t l~cr  by grant. l~rcscri11- 
tion or cletlicxtion to :11i(1 accel)t:incc. 1ry a mu~iicilmlity, the question 
shonld be submitted to the jury. 

2. I<;;~sc~~lcnts-rser-Evidence-Presc.ril)tive RIgllt-110,it Grant-Plead- 
ings-Profe18t. 

I n  an actiol~ to establish a prescriptive ~,i:lit of c;l.wl.lcmt in thc lill~tls 
of  nn ntljoiniqg onner, the doctrine of a lost gl,nnt is not p r ~ ~ l n ( ! ( ~ l  :IS 

:t matter of 1;1\v if the original clectl in a long chain of title rcfc,~,.; t o  

111c. e:wni~ent :IS cue lmviously e s i s t i ~ ~ g ,  and ulx~n the cvidcncr in thic 
c*nscx. Ifelrl, that the evidence of the plaintiff's right by immemorial 111~'-  
sc-ription, as  \v(,11 :IS by tlt~dicntion n11t1 :~cwptanet., was sulficic~lt to t:ll;c> 
the issue to the jury. 

The nwrc 1)crmissivc uscv of an cnscmcvit Iry the pnl)lic the o\vnc,r 1i:w 
lnnintained on his own land for his sole conrc~niencBo, \\-ill not nmom~t to 
:I clcdicntion, for it  is nccessayi to s l ~ o \ ~  that  the o;\-nw int'ndctl to 
clctlicat~ the cn~crncnt c'itlier by csl~rcs.; I :~ns~:~cc.  by reservation, or by 
his conduct. 

- ~ P I ~ E . ~ I ,  f roni  TIard ing .  ,I., a t  Septcnlhcr T t r m ,  1923, of 12Iecri~cs- 
BK'RG. 

O n  25  September, 1890, E. R. P. Osborne and  v i f e  conveyed to 
George J iesser  a lot i n  the  cit,y of Cllnrlotte f ron t ing  011 West  F o u r t h  
Strcet,  ant1 on 1 3  F r b r u n r ~ - ,  1893, Sfcswr c o ~ ~ ~ - c ~ c d  i h r  w m e  lot to  
George E. Fal ls .  O n  10 J n n u a r y ,  ISM, ,Toseph E. Fa l l s  a n d  11-ife con- 
veyed t o  George AI. Xesser  n port ion of this  lot, the  beginning corncr of 
which n.as 110 feet f r o m  F o u r t h  Street .  . i f t e r  t h e  description of t h e  
lot conveyed ( t h e  rea r  port ion of the  lot i n  tlip first t ~ v o  deeds) t h e  
follon-ing p r o ~ i s i o n s  a r e  contained i n  t h e  dced:  "Together with t h e  
r igh t  t o  t h e  use a n d  bencfit of a 12-foot alley now open a n d  extending 
along the  west side of J. E. Falls '  lot ( i n  f ron t  of this  lo t )  f r o m  F o u r t h  
Street  back t o  t h e  lot hereby conveyed i n  common ~ v i t h  tiaid J. E. Fal ls ,  
h i s  heirs  and  assigns, subject t o  t h e  r ight  of may a n d  a l l  other  r ights  in ,  
to, and  oyer t h e  alley-way or  street ( i n  rear  of this property a n d  G 



I ,  J I t  i~ famil inr  1c:~riling that an easement may he acquired 
I i t ,  I ~ t r i t i o i ~ l  o r  I i l i r ~ t i ~ .  X111iX.en 71. D ~ n n ~ y ,  141 S. C., 
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2%. The  plaintiff asserted his acquisition of all easement in  the alley 
both by prescription and by dedication and tendered issues acldrrssed to 
c~arh of these mctliods. The  judge submitted the issues appeari l~g of 
rcrord and directed a vrrdict for  the clefentlant, and tlw appeal presents 
tlw question ~rhctl icr  tliere is any clridrnce to sustain the plaintiff's 
co~itention. 

.It conmoll lan- a right to a n  incorporcnl lirrcditament m,?- bc ob- 
taiiictl ail(! sccurcd by use and possession when cserciscd under a claim 
of right, if open, peaceable, and adequately continuous, and out of this 
moilc of acquisition v a s  dereloped the doctrine of '.lost grant." ,I 
sufficient lapse of time raises a presumption that  tlicrc must originally 
]in\-cx bee11 a grant  from the o ~ r n e r  to the c.lainiant. Ii is conrcniently 
designated a "lost grant," not because the original is of primary import- 
:~ncc, but to avoid the rule of pleading requiring profwt.  Ordi~lari ly,  
Iion.cwr, if tlie origin of the easement is  known a lost grant 11-ill not be 
l)riwnn'cd, n a r i s  1.. R a m c c g ,  50  N. C., 536; C'laffin. 1 % .  .17Onuij, 157  
31ass.. 4FD; Boyrc 1 % .  R a i l r o a d ,  58 I,. R. ,I. ( X o . ) ,  44:;; 19 C. J . .  973, 
scc. 1s. 

'I'lln first r e f e re~~ce  to the alley (lisclosed l). the rcrord cridcnce is  
f o ~ ~ n t l  ill the dccc? from Joseph E. Falls to George 31. Messer, dated 
10 Janunry ,  1894. This  deed n.as made subject to the riglit of v n y  to 
:111,1 o r w  the rear alley described in the agreement between Osborne, 
Jlc.star, nilti Ccrr,vliill aiid ro~~fc r rc t l  ul?o11 the prmltcc the right to  u w  
tllc alley in  question in common with the grantor, his heirs and assigns. 
.\I1 the pro~isiolis  in regard to the use of this alley were apparently 
ilitc~ldcd for the partics to the screral deeds and those in p r i r i t r  ~ v i t h  
tlit 111. W r  arc not inclined to liold that  these deeds 17cr se imposed an  
c>avwc~i t  upon tllc dcfc~idant's lot for the benefit of the public, but there 
is ,lt lcnst more than a scintilla of eT idence that  the fii-st public use of 
the nllry began beforc the esccution of the deed from Falls  to lIesser, 
:rnd thence continuously estclidccl over a period of more than thir ty 
yc:lrs. I f  this c ~ i d c n c c  bc acwptcd there is ground for the plaintiff's 
coiitclitioi~ that the dccds are not tlie origin of the a l l e g ~ d  easement and 
that the "lost grant" doctrine is liot precluded. 

111 addition tlie plaintiff C O I L ~ C I I ~ S  that  t hwe  is eridence of dedication. 
T\'(x are not inadwrtent  to the general principle that  where the o~v11er of 
land constructs a road on it for his on7n convenience, the mere 
use thereof by tlie public will not show a dedication of it to the public 
us?, for as J u d g f  l ' c a r s o ~ ~  rcliiarked ill I l a r i s  I . .  R a n z s e ~ ~ ,  s u p t ~ ,  crery 
person who chooses to do so takes the l ibwty of traveling orer every 
prirate road in the country; but, as we h a r e  intimated, the questioli of 
dedication is not necessarily to be determined by the Frovisions in the 



or 117 coliduct sllon-ing an intention to dedicate. 
J T l ~ t m  er tlic naturc of the act the general rule is  that  tllr intention, 

actual or conitructirc, must also esist, but such intention may be niani- 
fe~tcc! 1,- :tct, :IS ~ ( ~ 1 1  a, dc.cl~~rations. The  principle is  c l r a r l  ,it:\tt ( i  1)) 
. 1 1 ~  .71/ ,11(  1 i[oh (. ill Ti5c 1 . .  TT771iirr1, (,r, 1 i G  N. C., 372 : "It  is  n ell under- 
stood nit11 us that  the right to a public way cannot be acquireti by ati- 
verse user, and by that  nlone, for :lily prriod cliort of tventy  year%. It 
is  alco established that  if there is a tlcdication by the owner, c ~ m p l c t c ~ l  
117 a r ~ r p t a n c ~ r  oil the part  of tllc public, or h -  persons in a position to 
act for thcm, the right at once arise., and the time of user is  no longer 
matcrial. The  dedication may he e i t l l r ~  in express tcrmq or it map bn 
implictl from cond~lct on the part  of tlic on-mr;  az~tl. T rh i l~  an intcnt 
to dedicate on the part of the owler is nwal ly  required, it is also hcld 
that  the concluct of the owner may, under ccrtain circun~~tniicce,  ~ o r k  
:I dedication of a right of n a y  on his part ,  tho~igll an actual intent to 
dedicate may not exist. These principles :ire w r y  generally recognized 
ant1 have bcen applied n i t h  us in  nmncrous and IT-ell considered dr- 
cisions." IllilliXen u .  Denny. mpm; I<tvnctly v. TT7illianz9, 87 N. C., 
G ; I : o ~ ~ c R  1'. lcl l(  IZ/ )CI (  11, 79 S. C., 338 : ('run113 I . .  JIinzs,  64 N. C., 7 67 : 
XOOW V. X ( ~ , ~ ~ I ~ I ( ~ ~ / .  154 S. V., 12s; S u p r r r ~ w ~ ~ s  I $ .  ( ' O T I ~ I ~ ~ . .  169 1. (".. 
.74\: Lr111(1 ( ' 0 .  1 .  A I I ~ / ~ ~ f ) l / ~ j ,  1 7 9  s. C., 133; I I aqqur (1  7 .  -1[//(1~~11', l \ O  
s. ('., 255. 

VTitli r r f c re l i c~  to nwt y tnnw of tlic. al1i.y l),v the public authorities tlic 
city cnpinecr said : "The city liewr 71-orked the alley and exercised no 
con t~o l  o w r  it in referrncr to street 1vorlr or working in  the alley, but 
did excrciv sanitary control over it." To what estcnt such sanitary 
control was exercised does not clcfinitcly appcar. I t  may or may not 
h a w  hcen such control as indicated an  acceptance or n recopi t ion  by 
the city of the public use of the alley. 

.\n rstentlctl discussion of tllc eridciice is neither n~ccssary  nor desir- 
able; Imt. nitliont concludillg as an essential infernict. of law that  the 
plaintiff i.; entitled to an easimeiit i n  the alley as appurtenaiit to lliq 
clt'r,l. nftfr a critical csalnination of the record, TI-e think the circum- 
stances require that  the qlicstioi~s of -prescription and dedication be 
ref(.rrcd to the dc~tcrriiination of the jury. The  cause is thcreforc re- 
inan(!c(l for R 

Scn-  trial. 
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STATE r. I\'. K. OXEAT,. 

(Filed 22 January, 102-1.) 

1 .  Criminal Law-Intoxicating Liquor-\Vitnesaes-Deflendants-Co11sti- 
tutional Law-Inwinfinat ion. 

A clefcndant in a criminal action by becomiilg a witness i l l  lii-: i i \ \ - : i  

hcli:ilf, arlmowledges the right of the yrosecntion to test his credibility, 
:11111 \r:aircs his coiistitutioi:al privilege not to aus\rcr qucstiolis tciitliiir 
to illcriminate hini or to 11rove tl1c1 s!~cc.ilic. i~ffcwi;c \\-it11 I\-hic,li 11(. ii; 
cl1:llficd. 

.4. C'1~ilnin;tl Law - Intosic.;~ting J,Ie:1,o:. - Ii-itnlc.6srs - 1)c~tectivc~s - In- 
te !~cs t - l i~~~t i~~~ct io~~s-S i )c~c in l  R~c;aic'.;ts I'ur 111.<ti*l1rtions-dl~1)t~i11 and 
I<:i3roi3-C)l),ic'c'tions and  Escc1:titm:. 

A ~ a a r s ,  J. As n n i t l~cs s  for t lw Stitte TI'. 5:. Nicliolson t e s t i f i ~ d  that 
lie was a detective employed to cliscwrer ;iiitl report brc~lclics of the 
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ln-oliibition Ian-; that  on 1 9  January ,  1923, he  ven t  to the tlcfc~ldaut's 
Iiolne to  purcllase liquor and the defendant said he Iiad none) then but 
had bought ant1 rnasliccl fiftj--eight crates of grapes a d  ~1-ouli1 notify 
the TI-itne~s vhen h~ hid "macie the run": that  soon tliereaftc>r he told 
the. witnws lie I m l  hraiidy in kcgs, and two (lays later  old hiln three 
linlf-g:llloii j :~ r s  of it at tlic lwirc of thir ty dollars. Thc \\,itucss further 
tc,stilic~l tliat I!(, 11:d 1)i~r-iollsl>- bought from tlw Jefcntlnilt four :ind a 
11:llf gallons of m r ~ i  n-hislicy. ITP rvas corro1m::tctl Ijy his 1)rother 
S. 0. xicI~oIsoi~. 

' 1 ' 1 ~  clcfc~rd:i~ir, tt>.\ri$-i~ig ill his on-11 hteli:rlf, c,xc~.:)tc~~l tt! c~\-it!c~!~c~c~ 
l)rol~ght ont hy 1 h '  Stilt? oli his c ros ; -c~sa~~i i l i :~ t io~~ t c l i t l i ~ i ~  to slio\~- t l ~ a t  
offic~:~rs Ii:1(1 , w a l ~ ~ l ~ ~ - t l  I i i ~  ~)wni iscs  two or three times witliiii the two 
V~YLI*;: lic~st ~ ~ ( w ~ ~ l i ~ i g  ;niil l m l  found tlicrcl t\\.o stills :II!,! a cl~l:ititit>. of 
11wr. TTe think the eviclcilc~ esceptrd to ~ v a s  properly :lil~uittctl. 

Y l i c n c ~ c r  t l i ~  dcfcl~ilaiit ill a crii~iirlal action r-olunta~i1~- twtifics i n  
his ow11 dcf(.r;w he nssnlnes the position of a ~ ~ - i t ~ l c s s  and subjccts him- 
hclf to all tlicl tliwd-\-nntagcs of that position. I n  doing so he nr!ino~l- 
c~1pc.s the right of tlir p~oarc i l t io~i  to trst his credibility :ii~il li(1 ~vai\-es 
his co~istitntio~l:il ~)ri~-ilcgc. not to answer .questions -\~liicli tclt~d to 
i~icriri~irinte hiin 01. t o  ~ ~ O T - O  tllc specific offense a-it11 ~~-llic.!i lie is  
c.11nrgctl. ,\'. 1 . .  E!lc,r. 85 S. ('.. 585 ; S'. 1 . .  . l  / lc~z. , ' lO7 S. C., W)T, ; S. c .  
A ~ i ~ ~ t o t i ( l . s ,  154 S. ('., 19>. 

The c:cf~,ntl:~!~t tltiii~ (1 tlic~ :illcgetl s:~lr allti said tlrnt It!, li:i(! lic~-er 
cv11 c!itl~cr of rlic Sic~liolsons brfore thc trial. Tllc t r awr -c  r;tisetl n 
1,l:iili i:si~!, of fact : I I N ~  it \\-as rlenrly the right of thi. Star? 11y the 
c*~~oss-c-;:n~ii~~:xtio~l to  elic.it any rirc~un~stances of prohatiw v:llnv tend- 
ing rca.wi~:ibly to sllon- tho defc~idnnt's opportunity for t l i ~  iiiaiiufac- 
tnrcl and posscssiol~ o f  rvliisliey or L~ :LIL~J . .  I t  is a fa l~i i l ia i~  princ.iple that 
~ \ - l ~ r n c ~ c l r  the doing of an  ar t  by a particular person is  ~natclrial or  
relcl-ant such person's opportunity to (lo the act also is rclc\-tint, and it 
is not necessary to sliow iliat his opportu~ii ty 71-as esclusiri~. IYigmorc 
on Eridencc, sec. 131. The  clefcutlant dixrlninictl rcqmiisi1)ility for tlic 
becr a ~ t d  tlic stills. it  i s  rrne, bnt thc credibility of his tcstimon:; Tras a 
matter for  the jury. 

After Denuis Davis, a x i t m s s  for the defense, had testifitd to the 
good rliaractc~r of t 11~  clcftwtlant, the tlefendant's couilsel a s h 1  liilil tiiese 
qucstions : 

('Q. You say you have only heard his character discussed by block- 
aders and pfople of tliat character? A. 'Yes.' 

"Q. Why do you make that  statement? A. 'Over i n  Graslville they 
convicted fifteen men at a time of blockading and I heard his llaiiie 
mentioned then.' 
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"(2. Do yo, hen- a~ iy t l l i l~g  about his (defendant's) activities i n  that  
sc t~t io i~  tryillg to destroy tllc liquor husillcss? Objcctioll h ; ~  S ta te ;  sn+ 
tailwd : C S C C ~ T ~ G I I .  

"The n.itllcss would h a w  stated tlint the defendant had reported 
blocltatlcrs mtd furnished cridcnce against them to the officers." 

The adnlissioll of the cscluded evidence ~ rou ld  have r iolated the prin- 
ciple that  tllc party offering a witness may not evoke single installees or 
particular circumstallccs to pro\-c such party's gene rd  character. -4 
~ritiicss may not be examined as to any particular trait of character on 
a matter of general rq~u ta t ion .  altl~ougll of his own motion he may 
qualify a general statemcut, and "in no case either on direct examina- 
tion or 011 cross-examillation c;n1 a nitness he askrd to testify to particu- 
lar acts." S. I . .  X e l t o i z ,  166 S. C., 14:'. See, also, S. 1 ) .  Pearson. 1 8 1  
S. C., 598;  ,.. r .  S c ~ ~ i l l c ,  175 S. C., 731, 7 3 5 ;  8. I > .  I l n i m f o n ,  1 2 1  N. C., 
5iD. 

Tlic 1)rillcipal nitncsscs for the State n e w  W. E. Kicllolson and S.  0. 
Sicl~olson,  vllo ndnlittcd that  they were detectives employed and paid 
to pelt cvidencc against pcrsons nula~rful lg  dealing in liquor. The (12- 
f e ~ l d n ~ l t  contends that  as ,his Honor instructed the jury to scrutinize 
t l ~ v  tc9tiinony of tlic defendant and his relatires, he should have g i r m  
a sinlilar instrueti011 .with regard to the testimony of the detectives. 
If the defelidmlt had subnl i t td  n written request for it such instructioll 
sl~ould Iiavc bwn given i S. 1 % .  IIloc.X, 131 S. C., 5iS), hut he  admits he 
diti not do so; alitl the question is mlletlier i n  the absenc. of such request 
tlw failure to pirc such illstrwtion constitutes reversible 'error. I11 

S. 2'. h'nl i fh ,  183 N. C.,  7 5 ,  739. tlicrc is an intimation lhat  such rcqucst 
is essential; and ill 8. I ? .  l < o ! p f o n ,  133 N. C., 457, 464, concerliing the 
defendant's prayer that the tcstinlony of a detective sho1 Id be scrutinized 
nit11 ullus~ial caution the Court said:  "These prayers have been upheld 
mitl almost in this 1allgu:igc by courts of approvcd authority, but 
uslinll- there wcrc facts z t l tm  tc~ld ing to impeach the testiinony of thc 
vitness, and in  one of tllcm. certainly, the detective was shown to h a w  
n pecuniary interest in tlic result of the vcrdict ; m d  it TI as 110 doubt 
in reference to these facts that  tlic pr:~yer was approved. and not ~ r i t l i  a 
view of establishing ally hart1 :,nil fast foi~iiin1:i as  to the c v i t l m c ~  of 
detectives." 
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(I'honltrs. 1S4 S. ('., 7.37; S. r .  Xcrr icX. ,  171 3. C., 79.3; S. z.. Ba?.idson, 
172 X. ('., 944; 8. I . .  F t r l f o 1 ~ 7 ,  124 4. C"., 795; S. 1 % .  Orol\cs. 119 S. C.. 
h22; ,\'. r .  T'n~xcr, 11,; S. C., 7-15; S. v. Bailey, 100 N. C., 528. 

Iilstructioil to scrutinize the tcstirnony of a witness on the ground of 
illtercst or bias is a subordinate and not a substantive feature of the 
rrial. niid the judge's fai lure to caution the jury v i t h  respect to the 
prejudice, partiality, or inclination of a ~ ~ i t n e s s  will not generally be 
licltl for re~ers ih le  crror unless there be a request for such instruction. 
See S'. 7%.  I l o l l a d ,  83 S. C.,  624. The  principle controlling the dcci- 
s ~ o n  f11 Rrnl E s t a f r  e. J l o a c r ,  175 N. C., 259, and in Butler v. JIfg.  Po., 
I\:! S. C., 547 is t l i s t i~~guis l~ahle  from that  which is applicable to the 
caception under discussion. 

r p o n  a review of the record we find 
S o  error. 

(Filed 22 January, 1024.) 

TIII. is a petition to rchcnr this case in w11ich the opinion, 186 N. C., 
I,;!), n a, filcd a t  this tcrm, 3 October, 1923. 

( 1 I . J T h e  pptition to rehear is  not based upon any allega- 
t i c - i~~  c ~ f  wror  in thc opil~ioil filed, lmt upon the ground that  the o p i i ~ i o ~ ~  
b.f; i ; l t  J to determii~e one of the 1-ital questions raised in  the record." 



26  I S  THE SUPRENE COURT. [ l S i  

l'lle peti t io~i alleges that  this action was instituted far  the  purpose of 
('oiltesting the ruling of the Commissioner of Revenue in  two particulars, 
to wi t :  

( ( I )  Collection of a spccial $500 license t a s  for the sale of passenger 
(*:LI.> :111d :I w!):lrat~ oue for tllc salt of truc'lis, though 110th are niatlr~ by 
thc same nialiufneturer a i d  sold under tlie same name; 

( b )  T h e  requirement of the Commissioner of Revenue that  each in- 
tlividunl salesman employed either by the State agent or by a local 
tlcnlcr, take out a separate certified duplicate of the $500 license re- 
f c~ rc t l  to 011 paynicnt of $5. 

T11c petitioners admit that  the opinion lieretofore Ned passed up011 
the. first question above indicated and as to that  no rehearing is now 
sought, but nrcr that  tlic Court failed to pass upon the second and seek 
to h a w  the Court non- to rnake a clcar and distinct ruling up011 this 
sccoiid point. 

.Tutlgc~ 1Iardi1lg ill the judgment reiiderccl in this e lse  ordered that ,  
' T h e  said commissioner is also enjoined and restrained from demanding 
ol* rcquiri l~g tli:tt ally one who has obtained the said $500 liceiise, or the 
cluly appointctl agent of such holder procure and pav for a separate 
wrtified duplicate thereof, for each individual salesman employed either 
by tlie holder of said licmse or by the duly appoint r~l  agent of such 
holder; or fro111 making such demand direcltly upon such snlesman. 

111 our former opinion tlw Court sa id :  "The statute intends that  
olily tlic person 1):1yilig tlie $500 licenie t a s  is entitled to have a certified 
tlnplicatc~ issued to his agent upon tlicx payment of $5.00. The  payment 
of this $500 for tlie whole Sta te  covers all automobiles-or all auto 
trnclts-but not both-n~anufaeturcd by tlie same factory, under tlie 
w l l c  Iinmc, irrespectivcl of the peculiar styles of the automobile or of 
t l i ~  truck." 

It sccn~s that  the question now present( d arises from the fact that  
1)otli the Stntc a p l t  and the local dealer maintain organizations for 
the sale of automobiles, or of trucks, mld that  each person in the orgaiii- 
zation is essentially engaged in  the business of selling automobiles. Fo r  
instance, n mechanic in the shop sells a n  automobile when he can;  so 
t1oc.s the bookkeeper and so does any othcr member of the force. It 
nould b(1 difficult, it  is alleged, to go to any organizatim and designate 
J I I ~  particular members of it as salesmen. The  petitioners allege that 
- n l w q u c ~ t  to the decision heretofore rendered the nu om missioner of 
& > \ - ~ I I I W  has s ~ l t  out a tlemand that  cadi  indi\ itlunl sn esmmi cniployecl 
by either a Sta te  agent or a local dealer obtain a wrtified duplicate 
wrtificntc. This  as v e  u~ltlcrstantl it ,  iq t l i ~  matter upcn which a fuller 
i v l i~ lg  is n&rcl hy this rclwaring. 
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Section 94 of tlie statute provides: "I t  shall be unlawful for any 
person, firm, or corporation to carry on any business or practice any 
profession, for which a license is  required by this act, without having 
a special tax license therefor posted in a conspicuous place a t  the place 
where such business is carried on. This  does not apply to any license 
u n d ~ r  which a person operates outside of his place of business; and if 
the business that  is made taxable is carried on a t  two or more separate 
places, a separate license for each business shall be required. Any per- 
son violating the provisions of this section shall be liable for a penalty 
of $25." 

This section requires the holder of the $500 license to post it in a 
conspicuous placc where such business is carried on and this is a pro- 
tection to all persons doing business in that  particular place. But  if 
the holder of tlie license attempts to do business outside of his place 
of business or at a separate place he  must ha re  a duplicate liceiise for 
such business. I f ,  therefore, a dealer in automobiles, or trucks, in 
this State himself pays the tax of $500 lie should post that  license a t  
his place of business and it i s  a full protection to all his servants and 
agents acting for h im a t  that  particular place. I f  a manufacturer out 
of the State pays this $500 license t a s  and appoints a particular person, 
firm, or corporation as Sta te  agent, and permits such person, etc., to 
post this $500 license in this place of business, that  would be a protec- 
tion to his servants and agents conducting the business a t  such place. 

The  requirement in regard to duplicate licenses applies to two classes 
of agents: ( a )  A traveling agent who travels out from the place of 
business of the original licensee, taking orders for automobiles which 
said licensee is authorized to sell; (b)  Agents located in  a place otlier 
than that  i n  which the original licensee does business. 

T o  the first class sec. 95 of the Revenue Act applies as follows: "It 
shall be unlawful for any person to carry on or practice any itinerant 
trade, business, or profession for which a license is  required under this 
chapter without har ing  in  his actual possession a t  the time of so 
carrying on or practicing said trade, business or profession, said license 
or duplicate thereof. S o  officer required to issue license under this 
act shall ha re  authority to issue a duplicate of any license unless ex- 
pressly authorized to do so by this chapter, but each person, firm, or 
corporation shall be required to take out a separate license for each 
agent. Any person xiolating the  provisions of this act shall be guilty 
of a nlisderneanor." These traveling agents must necessarily carry tlw 
duplicate licenses about on their person and h a r e  it i n  their actual 
possession when attempting to make a sale. 

Thc second clause of sec. 95 applies to agents acting in  a business 
located at otlier place than where the $500 license is required to be 
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posted. T h e  Comnlissioner of Revenue ha's interpreted this provision 
in connection with secs. 22 and 78 of the Revenue AT which reauires 
duplicate licenses to be issued, not to the corporation with a number of 
employees, but to the individuals who are to act as  agents and salesmen 
of the licensec who travel for him and to sub-agents a t  another place. 
We think the Comn~issioner of Revenue is correct. The  authority to 
sell under these duplicate licenses is  a personal privilege, nontransfer- 
able, and according to the express terms of see. 95, a separate license 
is  required to be taken out for  each agent. 

That  is to say that  each traveling agent or "drummer" is  required 
to take out a duplicate license as a proof that  he is  ,iuthorized to sell 
and wlicre there is a local agency a t  a p law other than  the headquarters, 
so to speak, of the State agency, duplicate license must be taken out 
for such location vhich  will protect all the persons and agents a t  that  
place. 

I n  S. 1 % .  JIorrison, 126 K. C., 1123, the Court held in regard to the  
R c v n u e  Law of 1899, which imposed a license t a s  upon tlie business of 
selling pianos or organs, as follows: "The sole question arising upon 
tlie special verdict is whether such license protects only the person or 
agent who has i t  in possession, or  an unlimited number of agents." 

I n  that  case E. M. A h d r e w s  & Company were liccnwd to sell pianos, 
but thcy llad their principal place of business in  Charlotte. The  
defendant Morrison was one of their agents who sold .sianos in Lincoln 
County and the Court held that  he  wai not protected by the license to 
A\l~drews, although he n7as acting as agent to Andrems, but that  he must 
liinlsclf have a license with him, holding that the Legislature intended 
that  the $10 license authorized only theperson havine; it i n  his posses- 
 ion to sell. The  Court said : "Such has always been the  policy of the 
1:lw csccpt nhcn  the statute authorized the issuance of certified dupli- 
cates of copies of the license." The Court evidently means by this that  
in such C ~ S C R  instead of having the original license with him, he must 
have :I tluplicntc license-which in this instance is issued on payment 
of $.i. 

T l ~ c  ruling of t l ~ c  Rcvenue Commissioner, as v e  understand its mean- 
ing on the point in question, is affirmed. 'The costs of the petition will 
be paid by the petitioners. 

I't,tition tlismiswl. 
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1. Evidenc-Sonsuit. 
U11on a niotion to ~iousuit, tlie eridel~ce is cuuhidered ill the, light nloht 

 fa^ urable to the l)I:ri~itiff. 

4. Same-Evidence-Questions for Jury. 
\\'here :t t c t m ~ t  ill c~omnion in  ~msscs.~ioli 1x1s drcl:ll,etl t11:lt 1i(. \\.;IS 

holtlin:: the l~ossessio~i for the benefit of all, tlie evidence is sntiicient to 
take tlie case to the jury. 

5. S R I I I C - U ~ ~ ~ ~  and Conveyances-Sale-Proceeds. 

C'IVII~ ACTIOS. t r i d  by .I.. a t  L\pril Term, 1923, of C'HEROIZEE. 
S o m u i t ,  and appeal by plaintiffs. 
The plaintiffs alleged thnt in 1854 James TT. Blackwcll obtained a 

ccd f i ca t r  of s u r r q  on E n t r y  No. 40-74 for land on Tellico R i w r ,  li110~~11 
:is the Freenlan placv, and gave to  the State ccrtnin bonds pa>-able in 
one, txo ,  three, aitd four years, with W. S. Gentry as iurety;  that 
Gcntry paid the bonds aiitl under the Chcrokrc Land Law thcn ill force 
became entitled to a grant for said land; that he acquired a deed for the 
land from Blacak\\ell; that  about the b e g i n n i ~ ~ g  of t l ~ c  n : ~ r  I IV  tooh 
charge of the land, uscd it a i d  built a cabin on it,  and claimed it con- 
tinuously u11til his death in 1863 or 1866;  that  after his death his 
viidow, and the defendant for her, listed the land for taxation as the 
property of Gentry's heirs arid paid the taxes until her deatli, af ter  
\vhich the tlcfenclant listed the land in the same way until 1900, when 
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he procured a grant for the land from the Secretary 3f State. They 
allege that the defendant never claimed the land until he received his 
grant and that W. S. Gentry's title matured through possession before 
1900; that about that time the defendant fraudulently procured the 
register of deeds of Cherokee County to issue a certificate that Black- 
well and others had paid for the lands covered by said entry, knowing 
that TV. S. Gentry had made such payment, and moreover fraudulently 
wrote out an assignment of the entry to himself and antedated i t  
16 February, 1886; that he could not take a grant in his own name 
while holding the land for the estate; and that he contracted to sell it 
in 1909, and under a decree for specific performance 'executed a deed 
to the purchaser in 1916. 

The plaintiffs ask that the defendant be declared a trustee for them 
and required to pay to each oneseventh of the purchase money. 

The defendant denied the material allegations of the complaint and 
alleged that his grant mas issued on 7 February, 1900, upon assignment 
of Blackwell's certificate and recorded on 20 February, 1900; and that 
in 1009 he contracted to sell the land to D. W. Swan, whose assignee 
brought suit for specific performance on account of a dispute as to the 
number of acres, and made a conveyance to the purchaser on 25 July, 
1916. He  also pleaded the ten-year and the twenty-year statute of 
limitations. At the close of the plaintiffs' evidence the action was dis- 
missed as in case of nonsuit. 

J o h n  I[ .  Dillard nnd T h o m a s  J .  Hill for plaintifis.  
-11. TI'. Re11 and J .  N .  X o o d y  for defendant .  

A\n.iarb, J. If accepted in the light most favorable lo the plaintiffs 
the cridence sho.cr-s the following facts: I n  1854 James W. Blackwell 
entcrcd a tract of vacant land on Tellico River in Cherokee County, 
know1 as the Frecman land, and in the same gear, (one witness said 
in 1861 or 1865) without obtaining a grant, executed his deed therefor 
to W. S. Gentry, the father of the plaintiffs and the defendant. Kear 
thc bcginning of the Civil War W. S. Gentry built a cabin on the land 
and put a tenant in it, who remained there ranging stock until the end 
of the Tar,  and esercised other acts of dominion orer the land until 
I i i ~  death. I Ie  d i ~ d  in 1864, and his nidow and the defendant then had 
charge of the land until her death which occurred in 1855 or 1887, 
listing it for tasation and annually paying the taxes thereon. The de- 
fendant. repeatedly admitting that thc land mas his faiher's, said that 
the deed from Blackwell had been misplaced, lost or burnt and that he 
was going to pet a release or quit-claim from the glaantor, sell the 
land, and distribute the proceeds when collected among the heirs at law. 



At the date of his contract with Swan in 1909, and eren after he had 
been sued for specific performance, he  recognized their interest in the 
land and in the proceeds, if a sale should be effected. I n  1900 he  
olttaincd a grant  for the land upon a purported assignment of Black- 
11~11's certificate of s u n  ey, the validity of which the plaintiffs denied. 
011 2.3 July,  1916, the defendant i n  consideration of $1,962.49 con- 
\ c y i  the 1:md to Snail's assigi~ee, and ill 1922 thc p r e w ~ t  suit \\ :I \  

commenced. 
This Court has recently emphasized the principle that  the plaintiff's 

right to impress a trust upon the proceeds arising from the defendant's 
sale of the land is  dependent upon the question of their right to impress 
such trust  upon the title acquired by the defendant under his grant. I f  
he held such title to the land in  trust he  likevise held i n  trust the pro- 
ceeds arising from the sale. L i t t l e  ?I. Hilttli o f  Tl'adcsboro, a n t e ,  1. 
I t  becomes necessary, therefore, to determine tlle legal rclation 
of the p r t i c s  a t  tlic time the g r m t  n a s  issurd. Wlicther W. S. Gcutrg 
and his heirs acquired title by possession under the Blackwell deed as 
color, we need not inquire, because the evidence tends to show that  after 
Gentry's death his heirs (including the defendant, of course) claimed 
under him, and v-hile asserting such claim they n-ere precluded from 
denying his title. C'oll ins  z.. Pwanson, 121 N. C., 67;  A l e x a n d e r  v. 
(r'ihbon, 118 N. C.,  796 ;  C h r i s t e n b u r y  v. Iiing, 8.3 AT. C., 230; . Johnson 
1 .  TT7atfs, 46 S. ('., 228;  'l77romrr( I * .  licllzj, tbltl., .?;,5. Tt appear? tl1(*11 
thnt tlle partieq, aq heirs of TV. S. Gentry, claimed to be tenants in com- 
mon of thc land n l ~ m  the defendant obtained his grant. Did the grant  
change this relation? 

Subject to certain exceptions there is a general rule tha t  confidelice 
characterizcr the relation of cotenancy to such extent that  while the 
relation e ~ i s t s  it precluclcs one of the cotenants from purchasing, for 
his exclus i~e  benefit, an  adverse or outstanding claim of title. Ckic f  
Tttsf ice Pearson  stated the principle in this language: "Thcrc is a 
f ~ l l o ~ \  ship b e t ~ w e n  te11antS in ~ o i m i o n .  The law assumes they ~v i l l  be 
true to each other; the possession of one is the possession of all. and 
one is  supposed to protect the rights of his cotenants and is not tolerated 
in taking an  adversary position unless he  acts i n  such manner as to 
cspose llin~self to an  action bp his fellows on the ground of a breach of 
frqltg;  that is all ac tml  cus tc~."  nu11 I , .  / fo ir t r i t l .  7 3  S .  ('.. 1. "Tf uilci 
of ~ e r e r a l  t r i~autq  in common sl~oultl hug in an outstanding title affcct- 
inp the common property, equity d l  declarc h im to h a w  p u r c h a d  fol* 
tlie hci~cfit of the others." S a u n d e r s  v. G a t l i n ,  2 1  N. C., 92. "The gen- 
cral rule is ~vell  settled that one cotenant cannot purrliast. a n  outstal ( 1 -  

ing title or encumbrance, affecting the common estate, for  his oTrn 
i \ c l u ~ i w  hmefit. and assert such right agai1i.t his cotmai~ts."  ,T(i,A W ~ I ~  
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2). B a i r d ,  148 IT. C., 29. See, also, Il'oodlief v. TT1oocllief, 136 3. C., 
138;  JlcLazchorn z.. Harr i s ,  156 X. C., 111; Smith v. S m i t h ,  1.50 3. C., 
9 1 ;  l ' r o d r r  1 % .  C;nt~f ,  1 7 3  N. C., 428; E z . e r h a ~ t  v. A d d r d o n ,  175 S. C.,  
403, 406;  Rzmrk  v. H a r p e r ,  178  N. C., 256;  Kote,  1 9  L. R. ,I., S. S. 
591;  Kote,  37 L. R. A., N. S. 831. 

T h e  evidcnee, if t rue,  shows tlie defendant 's avowed purpose to  hold 
t h e  title obtained under  h i s  g r a n t  f o r  the  benefit of a l l  t h e  heirs  a n d  
to p a y  to each h i s  proport ionate  p a r t  of t h e  proceeds d e r i d  f r o m  t h e  
sale to  Swan's assignee, a n d  undcr  these circumstances we  must  hold 
thnt  tlicrc w a s  er idcqce f r o m  wliich t h e  j u r y  might  have  inferred t h a t  
the  rclat ion of cotenancy existed, a n d  t h a t  i t  v a s  admit ted by t h e  
dcfcndant a s  l a te  as  1916. I f  th i s  contention is  sus ta i l ed  t h e  cause i s  
i ~ o t  barrcd by t h c  s ta tu te  of limitations. W e  h a ~ e  held t h a t  a n  action 
to h a r e  a p a r t y  declarcd a trustee is  barrcd by  t h e  lapse, not of three, 
but of ten years. C. S., 4-15; Sertolz v. Tarr ing ton ,  185 S. C., 339;  
Lit t le  c. B a n k ,  supra. 

,\s we a r e  required to  do i n  a11 appeal  f r o m  a judgment  dismissing 
t h e  action as  in c ; ~ w  of no:~suit,  we  have treatctl t l ~ c  :11>1)(-';11 23 i f  tlic 
circumstances relied on by  t h e  plaintiffs mere fu l ly  established. W h e n  
t h e  facts  a r e  d e ~ e l o p e d  upon  t h e  t r i a l  t h e  j u r y  m a y  reject t h e  ~ l a i n t i f f s '  
contention ent i rely but  we  t h i n k  t h e  evidence a s  disclosed i n  t h e  present 
record sliould h a ~ e  been submitted t o  t h e  jury,  and  t o  th i s  end tlie cause 
is  remanded to t h e  lower court.  

E r r o r .  

STATE Y. GEORGE LOT'E:. 

(Filed 2 January, 1024.) 

I .  Holnicsidt-Crinlinal Law-Rridmw Excluded-Instlnctions-Appeal 
and Error. 

Wliere a prisonc,r was tried for and has 1)ec.n cwn-ic1:ed of murtlcr i l l  

the first clegrcc, and there was conflicting evidence that he acted in srlf 
defense, autl further that  he hat1 acttd prc.mcilitatetlly and wit11 prior 
malice, it is rerersible error for the trial jutlge to state as  a part of tlir 
State's contentio~is certain evidence as  to the l~risoncr's long contiliuctl 
1)rior malicc he had exclude11 as  too rcluotc: and this error is not curctl 
by a further instruction that the law would nttrihute tlw motive of tlie 
killing to the present prorocation and not to preexisting malice uulcss 
it  so appeared from the circumstancc~s. 

111 an action in~olving the crime of murder in the first deqree, an in- 
struction that refers to a pregnant circulnstance to show the 1)revious 
malice and subsequent premeditation of the prisoner to commit tlic. net, 



3. C.] KILL  TERM, 1923. 3 3 

as a fact sworn to but which had been escludcd from the evidence, is 
reversible error in deliping to the 1)risoncr his constitutionul right to 
confront the \vitnesses agninst him, and to submit them to his cross- 
rsamination. Constitutiou of North Carolina, Art. I, sec. 2. 

3. SamcContentions-Objections and Exceptions. 
The rule that requires an objection a t  the time to all erroiicwus state- 

ment in the charge of the contelltioil of the parties, dew not apply on 
the trial of first degree murder, \vhen such statelncrit iiiclutles tlie assunill- 
tiori of sworn eviclenco against the prisoner u11on the trial, that had been 
excluded, tending to sllow lrevious malice of the prisoiicr, vitally llwes- 
sary upon the question of his ~)remc~ditntion. 

( ' IABI~, C. J.,  clisse~~ting. 

IAI)ICT~II.AT for murdcr tricd Iwfore Lnnr. .I., at February Term, 
1923, of &Y\\~ooD. 

D e f e ~ ~ d a n t  was indicteil for the murder of William Erock deceased, 
a i d  on issues joined and eridence offered tllere was a verdict of guilty 
of murder in the first degree, judgnlcnt, and prisoner excepted and 
appealed. 

HOKE, J. There was evidence on the par t  of the State tending to 
show that  on Saturday night 13 January,  about 10  o'cloclr, the prisoner 
followed the deceased going to his home along Pigeon Street i n  Waynes- 
ville, S. C., and at a point not f a r  beyond Shelton Branch, on said 
street, shot and killed the deceased and tha t  such killing \\.xi: deliherate 
and premeditated, and from ill-ferling long harbored by the prisoner 
to~vards the deceased. There were also facts in eridence perniitting the 
infercrice that  tlie homicide was not a prcmeclitated murder, but that  
deceased, going along the street some distance ahead, turned and came 
on tlit  prisol~er n i t h  a thrcatenirrg exclamation and attitude and the 
lxisoncr shot and killed deceased on this sudden and unexpected meet- 
ing. I t  v a s  proved that  the fatal  shot cntered t h t  front just above the 
heart, ranging back through the body. One R. A. Teague, a witness 
for the Stat(.. teqtified that he  owned a store on Pigeon Street not f a r  
froin t l ~ e  Sheltoil I3raiicll; that Brocli, t l ~ c  tleceascd, lircd further out 
on said stwet bryond a colored settlement, and that  George Love lived 
i n  said settlement some distance off Pigeon Street;  that  the ordinary 
place for George to leave Pigeon Street was just beyond the Shelton 
Branch, and that  the llomicide occurred a short distance beyond this, 
hut there ve re  other ways for hinl to learc Pigeon Street further on. 
That  on tlie night of the homicide witness was in his store a t  10 :00 

3-18: 
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o'clock 13. nl., just about his  closing t ime; deceased v a s  in  the store 
sitting by the store when the prisoner came in, bought a few things, in- 
quii-otl if his wife had bougl~t  their proceri17s yct, aud ;islied witi~css if 
she had not done so could he  get them ill the mornina;  that  a few 

u L r 

seconds after prisoner entered Brock left, going towards his home, and 
soon after the prisoner le f t ;  tha t  witness, stailding in  his  doorway, 
c d t l  see the two going along Pigeon Street, the one ainout twenty-fire 
or forty feet behind the otl&r, and he  saw them u ~ l t i l  they passed out 
of the light from two street lamps near the branch into the shadow; - 
t1i;rt witness then turned and hearing two shots looked out again and 
san- one of them coming back into the  light, staggeriiig, and fell-this 
prol-cd to be the deceased Brock, fatally shot as stated. TITith a view 
of 41owing that  this was a deliberate and prcnicditaled murder the 
State i ~ ~ t r o d ~ i c c t l  a nitness hy thc I I ; I I ~ I C  of Will Cra(lilv, 1~110  tcitific(1 
that i n  Ju ly  or August preceding thc~ homicicl~, witner:~ and deceased 
were sitting in  front of a hardware store in Waynesl-ille and prisoner 
wnll<ed by alld turned, looking a t  the deceased. TKO, three, or four 
minutes later Brock moved off and witness, having moved u p  near. and 
hcnrd h im say to miother colored boy who was with h i n .  "Yes, I mill 
get tlic God-dainucd son of a bitch sooner or later." I n  support and 
corroboration of this position, the Sta te  later in the trial, proposed to 
p r o w  by a witiicss J i m  Smith  that  30 inontlis before the homicide, 
when deceased had made a serious assault on the old father of the 
prisoner, the latter was heard to use language about the deceased apply- 
iug to h im the same epithets mid sho~ving a deadly animosity towards 
him. the jury having been sent out to allow rl discussion of the question, 
the court ruled that  the proposed ~ 4 d e n c e  was too remote and both thc 
circun~stance of the assault and the p r i s o n d s  language concerning it 
was excluded. I n  h is  charge to the jury, however, the court, in stating 
the claims and contentions of the State that  this mar; a wilful and 
deliberate homicide, froin a settled a~l t l  lol~g-cherished nialice felt by 
prisoner towards the deceased, statcd i u ~ l  r c f ~ r r e d  to the fact that  30 
months before the deceased h:id had trouble with tlic father of the 
prisoner i n  the course of which deceased had kuoekcd ~lown the older 
~ o ~ e . "  T o  the statement and reference thereto prisoner. duly excepted 
and, in our opinion, the exception must be sustained. H e w  v a s  a 
1)risoncr on tr ial  for his life :rl~d the sole q~estiolr  T V ~ F  : " ~ ~ : 1 .  this :I 
deliherate murder prompted by malice long harbored towards the 
deceased, or was i t  a homicide on a sudden meeting and from an 
instantaneous impulse, and permitting also suggestions of a killing in 
self-tlefensc? h d  on an issue of this supreme import, ;after excluding 
the proposed testimony of a serious assault by deceased on the vitness' 
aged father 30 n~on ths  before as being too remote, puts it to the jury 
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as a fact in  evidence to show the origin of the prisoner's malice and as 
tellding to support the State's coxtention that this mas murder done of 
a deliberate and settled purpose. And when coupled, as it was in  this 
portion of the charge, with the threat proved by the witness Gaddy that 
~ r i th in  six months before the prisoner was heard to say, supposedly of 
the deceased, "I will get the God-damned son of a'biteh sooner or later," 
the fact of this fight with the father became of tremendous significance 
aq tending to show an abiding malice to~vards the deceased, and its 
statement in the hearing of the jury after it had bern excluded, should 
~mdoubteilly he held for rerersible error. True, this feature of tlic. 
charge was prefaced by the statement that it is the contentioil of the 
State, ancl we have numerous decisions to the ctfcct, that if the cour~ .  
in stating the contentions, commit an error, it is too late to except to 
it after rerdict-but while the deduction from the facts was given as a 
c~ontention of the State, the putting of the fact before the jury as sworn 
tcstimony 11-here it had been excluded was the act of the judge and of 
a highly prejudicial kind and none of the decisions referred to go to 
the extent of disallowing an exception under such circumstances. Sup- 
pose the counsel for the prisoner had excepted arid on discussion the 
judge had ~ ~ ~ i t h d r a m n  the e d e n c e  referred to, this would only have 
wvd to empllasize the error and strengthen the lodgment it had 
necessarily made on the minds of the jury. Like an expression of 
opinion by the Court on the merits of the case, the harmful impression 
could not well be effaced, and in our opinion, should not be taken as 
TI-aired because not presently excepted to. See X. v. Conk, 162 N. C., 
386, and cases cited. Again it is insisted, for the State, that the evi- 
dence referred to in this portion of the charge is competent and therefore 
no harm has come to the prisoner in referring to it, but if this be 
conceded, in that aspect of the matter, there is error for the fact objected 
to was put before the jury in such a way and under such circumstances 
that pale the prisoner no opportunity of disproving it or cross-cxaiuin- 
ing the 71itness who testified to it, it therefore violated the constitutional 
right of the prisoller to be confro~~tcd with the nitncsses against him. 
The right of a defendant charged with crime to know the nature of the 
charpc and to confront his accusers and the witnesses against him, has 
prominent place in our State Constitution, Article I, section 9 ,  ancl 
appears also as the sixth of the first ten amenclmentr adopted t o  the 
Coilstitution of the United States, and is unirersallg recognized a s  of 
~ i t a l  importance to the administration of well-ordered justice. S. c. 
I)i.ron, 185 hi. C., 7 2 i ;  S. v.  Dowdy, 145 S. C., 432-436. Speaking to 
the question in 8. v. Dowdy, the Court said: "This right, of such 
supreme importance to the citizens, so essential to any proper and im- 
partial administration of justice, should appeal most impressively to 
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the courts of this State, for S o r t h  carol in:^ declined to adopt the Fed- 
?ral Constitution until the amendnwnt by which it \$as guara~itcctl had 
heen formulated by the Federal Congress and its adoption practically 
assured. I t  has, too, prominent place in our Bill of Rights, and this 
Court wol~ltl ]lever uphold or countenance i1115' legislation or procedure 
by which it n n s  desti-oycd or substantially impaired." Again i t  is 
co~~tentlcd,  for the State, that  the error, if any, is cured '3y tlie follo~ring 
which appears as a p ~ r t  of his Honor's chzi~gc:  "If thc jurv shall fintl 
from tlic critlence that  the prisoner had ill-feeling and malice tovards 
thc deceased and hat1 fon i~c r ly  threatcnctl the tleccasctl, atid if tlic j w y  
shall further fiiid from the PI idencc that  thc  partics  net ncc.i(lcntally 
up011 tlicl occasion of the fatal  encounter and that  tlie dect,asetl sutldenly 
;itlr:~lrecd upon the prisoner, cursing him and threaten~rlg to 'fis him,' 
or words to that  cffcct, :liid that  the prisoner instantly thereupon shot 
and killed the tlcccxsctl, the law nould attribute the motirc of the killing 
to the l)rcs(wt pro\ocatioii aird i ~ o t  to the Jjrcesi~ti i ig ir,alicc, ~ r i l ( ~ s +  it 
so appearcd fro111 the circulnstanccs of the afrair.' " But  this amounts to 
I I O  inore t l ~ m i  an  admonition to tlie jury to adopt tlic theory of a killing 
oil :L suddeli impulse from Inven t  circunietnnces rathei than attributt, 
it  to an  antecedent malice, for the cxlosing part of tlie cha -ge "u~ilcss it so 
appears fro111 the circumstancw of the affair" clearly l e ~ r e s  to tlie jury 
wlictl~er the mattcr be tlccitlctl on(% way or thc othcr. 7 his I n ~ t  acltlq to  
the s ig~ l i f i cn~~ce  of the, crror cwmplniiic(1 of ill p t t i n g  b(.fore thcl jury a 
fitct of pregnant sig~iificnucca 011 that  questioli, nhich hat1 i ~ o t  been 
tcastificd to by any nitiiess. 

For  t 1 1 ~  crror i~ltlicntcd the prisol~er i.; ciititl(d to lial-c his t*ause 
lic :rid bcforc. :rnotl~c>r j l ~ r y ,  ant1 it i i  qo ortl(wt1. 

S c ~ r  trial. 

(I~,.IRI;, C. J., tliswntil~g : The  prisoller uxs  illdieted atid coliric.tr.ci of 
11iurt1t.r ill t l ~ c  first ( I ~ g r c ~  of I \ - i l l i~~g a white inan. I t  is not coiitro- 
I-erted that  tlicrc v.as :iil~l)lc c ~ ~ i d c ~ ~ c c ~  before the jury, if believed, to 
justify the rcrdict. 'I'll(, c~sccytioii oti which :I ncw trial is asked is 
b:rsctl upoil tlie follo~riiig facts:  'l'licrc. was c\-itlellcc that six nio~iths 
before the honiicide the l)risoiior, in J u l y  or A\l~gu?,t  of last ycnr, v h c ~ l  
the deceased passctl by. hilii, s:lid to a bystalidcr aud looliiirg at tlic 
dcccascd, "I will get the Gotl-d:lliil~ctl so11 of a bitch sc~olier or latw." 
Tlicre was evidence offerccl 1)y tlic State that in tlie summer of 1930 
there had been a p r e ~ i o u s  difficulty between tlie father of thc prieonw 
and the  deceased, and that the prisoner had made a similar thrc~nt two 
years and a half before the trial, but the court had excluded it.  

111 the charge to the jury the  court stated the con1;entions of the 
State, and anlollg tlie contentions of the prisoner he said:  "It is con- 
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tended that  any trouble that  may have occurred betreen Broclr ( the  
tlecrased) and Love's father liad been thir ty months before, and that  
George Love had ~ o t h i n g  to do with it." Neither the  prisoner nor the 
State nlade any exception to this recital a t  the time nor until after 
verdict. 

I t  has been stated, too often to be now departed from, that  mlp error 
in stating tlic contentiol~s of the parties must be excepted to a t  the  
time, and if this is not done an  esception cannot be taken after verdict. 
The  following are  a few among the very mauy caseq that  "an objectioll 
to  the court's statrmcnt of the contentions of tlie parties cannot be 
fir,t made after re]-dict": S. L>. T ~ s o ? ~ ,  133 IT. C., 692; 8. T. Dullis, 
13-1 S. C., 633; Phi f ey  v. Conzrs., 1.57 S. C., 1-50. "If a judge stater 
a cctrtain condition of afTairs as being contended for by a party, rvhnl 
tlltlre is  no elidcncc to support the contention, it is  the duty of counsel 
to call the court's attention thereto." Je i i r ess  c. R. R., 138 N. C., 215. 

This ruling that a failure to  call the attention of the court, at the 
rim,, to any alleged crror in stating the contcntioli of the parties rva i~  ('3 

thi. objection, has h e l l  so often held, and it is so entirely nithout all 
escc~ptior~, that  i t  is unnecessary to cite tlic nul~ierous and u~lbrolicn 
lww~deil ts  nhich  sustain the self-evidcl~t recjuirenielit in the due a ~ ~ d  
~ 1 1 , ~  admiriistration of the larr-. The  courts cannot he gowrn td  117 
sciitinicrrtnl co~~siderations urged by counsel nl1o h a r e  lost out h ~ f o r c  
a jury upon cviderlce and a charge not excepted to. 

'L'his is a plain, practical, nell-settled rule of action. 
The  party ~ 1 1 0  thinks himself prejudiced by any inacir ertcncc or 

cwor in  statiilg thc co~itentions should n~:~lce tlie esccption a t  tlie t i r u ~ ,  
a ~ l d  if Ile does not do so, it must be taker1 that  he did not thinli himself 
p r~ jud iced  thereby, and if he does not do so a t  the time, so the judge 
can corrc.c.t it, be nil1 not be allo~ved to nlake an  excrption after vcr- 
dict. To permit this nould be eminently unfair  to the Stntc. Thc  
opportunity qhould be given the judge to correct an  ina t i~cr t rnce  ( f o r  
suc.11 it must he) at tlic time, ant1 if not, it  must he talcen tliat all ex- 
c c l ) t ~ o l ~  nay n-aired. This has hcen the uniform ruling of the Court, 
in;,(le u ~ ~ i f o r d y  and 11 ithout any exccption ~ v l m t e ~  cr, and should not 
non be clcparted from and for the first time ill favor of this defcnda~lt. 
1'1'011 the. review of the nliole eT itlence in this cabe, it voulil v a n  T ery 
rlcar that  it could ]lot possibly ha re  Lad any effect upon the jury. If 
~t had. ~ l ~ t n i t h s t : ~ i l d i ~ ~ g  tha t  the failure to except lint1 11 a i ~ c i l  objection 
to the ~~iaclrcrtcnce,  i t  is  cry ccr ta j~l  that on an appeal to the prc- 
sitlii~g judge, n h o  kimv all the facts and circumstances much better 
than can be prescntcd here, in the  interest of justice, he would h a w  
set aside the verdict. 
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r p o i i  the face of this record it seems clear that  the jury had :lie 
whole case fair ly a i d  fully presented to  them by his Honor's charge 
and have found their verdict upon ample evidence. 

I t  is to the interest of justice that  new trials should not be granted 
for immaterial matters or inadvertelices which it is not show11 could 
have had any effect upon the result. 

The  American Bar  -Issociation, headed by the Chief Justice of the 
rnited States, has issued a statement asking for inore efficiency in t l ~ e  
administratioil of justice, mid nothing can more militate against this 
than the granting of iiem trials upon any inad~er tence ,  or matters like 
this, which the coui~sel a t  tlie time did not deem was of sufficient im- 
portance to ask tlic court to correct, and which it m w t  be take11 that  
he would ha\  c prornptly done if asked. 

-1s all e d e n c c  of tlie illsecurity of life ill this coulitry, caused by 
the grailtilig of new trials or acquittals upon technical or merely senti- 
nlciital reasons, it  is pointed out that  last year in tliz United States 
there were 15,000 homicides, and in  this State in 1921 there were 246 
accordii~g to tlie Bureau of Vital  Statistics, and in  192'2 there ne re  
2 5 3 ,  wliile i n  Great Britain, with 40 millions of people, there mere less 
than 40. Indeed in 1922, as stated i11 the official report, of which we 
take judicial notice, i t  is returned tha t  "in this S ta te  there ve re  29s 
deaths from typhoid f e ~ e r  and 253 homicides, and that  while discas(. 
had decreased crimes had increased." 

W e  know that  as a niatter of fact that  so great is the dissatisfaction 
with the numerous new trials and miscarriages of justice, due to acquit- 
tit13 or new trials based o f t w  upoil inere tech~iicalities, crime has 
so ~ n u c h  increased ill this country that  secret and un1;iwful orgnniza- 
tiolis pervade the country and Sta te  to a large extent, and it is not 
i~lappropriate,  but timely, that  the courts should take notice of the 
vmxiiig of the American Bar  Alssociatioil and the Cl~ce f  Just ice that 
there is an "alarming and s t e a d i l ~  growing disrespect and, indecd, lios- 
tility to  the courts." These secret organizations for the protecrioli of 
society can h a m  as their cause only the  apprehension of the public that  
the great and increasing volume of crime is due to the inefficiency of 
tlie courts, caused largely, if not altogether. by yielding; to tlie impor- 
tunities of counsel claiming every technicality as a defei~se, when, up011 
the law and the facts, the jury h a r e  found, beyond a ressonable clonbt, 
that the defendant is guilty. 

I n  this case tlie facts were fully develol)ed, the p r i~~oner  n a ,  ;lbly 
defended, and the  inad~er t ence  in stating a contention, which n-ould 
have been corrected if called to the  attention of the judge, should not 
be allowed, i n  my  humble judgment, to give this prisoiier a nen trial 
where, upon the eritlence, under a charge ui~excepted to, the jury l x r e  



X. C.] FALL TERM, 1923. 3 9 

found that  b e ~ o n d  a reasonable doubt the prisoner lvas guilty of frloni- 
ous, malicious a ~ i d  premeditated murder. 

Crime should be repressed by thc orderly process of the courts and 
by the certainty of the irifliction of punislmient ~vheli the crime has 
been duly ascertaiuetl by the verdict of the jury, but socicty must be 
protwted, and if the courts fail to do so n-e may expect the col~tiiiuai~ce 
of the lavless process bg wliicli the public may, and d l ,  deem it neces- 
sary to protect t2icmselvcs n~hcn  the  courts do not do so. 

lloniilies up011 the evil effects of the repression of criiile by secret 
and unla~r-ful bodies of men will have 110 effect. T h e  only rt~lnecly 
is tlie efficient and comlnoli-sense enforcement of the Ian7 by the courts, 
~rh ic l l  a r e  providctl and supported a t  the espcnse of the public for tlic 
sole purpose that  by the legal repression of crime, life :~iicl property 
inav be made safe. 

Among the many opinions which, without a single exell t ion cite, 
a p p r o ~ e  and repeat the proposition that  if the court recites the evidclw 
or the contentions of the parties incorrectly, any ohjectio~i must be 
made a t  tlic time so as to give the judge opportunity to correct it,  and 
that othernise tlic objection is waived, the following arc  the latest 
cases: S. c. Cox,  133 Y. C., 638; A'. v. B7ackwel1, 162 S. C.,  684; 8. r .  
Fogleman, 164 X. C.. 461;  S. c. C1ame73on, 166 N .  C., 384; E'erebee c. 
R. R., 167 K. C., '206; Ha,~cfoot  r l .  L P ~ ,  168 N. C., 90 ;  Lm 1 % .  Ins. Po.,  
[bid.,  478; Ball  v. X~Cornzac .k ,  172 IV. C., 682; J l c X i l l a n  c. R. E.. 7b1d., 
853; S. u. X e ~ r i c k ,  ibid., 872; S.  v. Johnson,  ibid., 925; S. 2 % .  R u ~ f o n ,  
ibid., 932; h'. c. X a r f i n ,  173 N. C., 810; 1llusi7 v. Motor  Co., 17.5 S. C., 
471; Xfg. Po. 2,. B ldg.  Co., 177 N.  C., 106;  Rracllcy 1, .  X f g .  C'o.. ?bid. ,  
155; Pufch 1 % .  R. R., I78  S. C., 284; IIale L ? .  Rock!]  ,llorrnf ,Ilrll,>, 196 
S. C., 51;  and there are many others to tlic same effcct and not ollc to 
the contrary. 

Tliese are all uniform and unequivocal, a i d  there is no reason why 
a special exemption from so absolutely settled a rule sliould lie 1i1adc 
in favor of this defeidant. I t  is t rue that  he is a colored nian, iiidictcd 
and found guilty of the niurder of a nh i t e  man, hut tlicrc is uot tlic 
slightest indication in the record or otherwise that  Iic has not hat1 (I 

full, a f a i r  and an  impart ial  trial, and there is no reason 7vhy the 
special privilege of being exempted from so well-settled a princil~lc 
and, indeed, so necessary a one in  the duc admillistration of the Inn., 
should be granted him. There is no iiidication that  he lias been preju- 
diced thereby. The  presumption of la117 is i n  favor of the correctuc~ss 
of the ruling and thc impartiality of the presiding judge 2nd of the 
jury. 



40 IS T H E  SUPREME COURT. [I87 

(Filed 22 January, 1924.) 

1. I)c.eds and Conveyances-Delive~.y-Intent. 
\f'lietl~r.r :I deed has been deliverccl does not depend esclusivc~ly upon 

the quvbtiol~ of its 1111) sical tlelircr). Both the delivery nl1c1 thc intent 
to tlclircr are Ilcwssaig. 

2. Par01 Trust-Quantum of Proof. 
In order to cngraft a par01 trust upon a deed ~ ~ l i i t l i  is ;tbsolute i n  

forin, thv l i ~ o o f  must be clear, cogent, and con~inciug. 

. \ P I ~ K A L  by defendant from Bi*yson, J., at  August Term, 1923, of 
M ~ c o s .  
I,. F. Gillespie and Samantha Gillespie intermarried 011 21 Decem- 

ber, 1871; she died on 14 October, 1897, and on 6 Xarch,  1898, he 
nlarried Sarah  Tallent. The  plaintiffs are the children born of thc 
first lnarriage and the defendants are Sarah  ( the  ~v ido~ l , )  and her chil- 
dren, born of t he  second marriage. 

On 5 June,  1874, J o h n  Gillespie and his wife con~eycxd certain tracts 
of land to L. T. Gillespie, and on 17 November, 1870, ,I. G.  Crawford, 
con~rnissioner appointed to sell lands belonging to the ~mtate of Elisha 
Gillespic, deceased, conwyed other tracts to T,. R. Gillespic. On 
March, 1923, L. T. Gillespie esecuted a paper purporting to be a deed 
to Sarah  Gillespic, his second wife, and Theodore, their son, corlveying 
t r w t s  therein describecl. 

I n  their complailit the  plaintiffs alleged that  L. T. Gillcspie did not 
hare  sufficient mental capacity to execute this deed, that  i ts  execution 
W:IS procured by fraud and undue influence, and that  it was nerer de- 
livered. They further alleged that  the lands describlxl i n  the deed 
fro111 Crav-ford, comn~issioner, to  L. T. Gillespie were a part  of the 
mtatc of Elisha Gillespie, and tha t  all the pnrcllase-money was paid 
by Saniantliil Gillespie, the first wife, out of her sole and scpnratc estate, 
and that  L. T .  Gillespie held the title to these tracts as trustee, and 
that the defendants h a r e  no other interest therein. 

The  defendants put in issue the material allegations alitl pleaded tlic 
ten-year, the seven-year, and the three-year statute of limitations. 

I n  a n s ~ ~ e r  to the first issue the jury found that  the deed to the de- 
fentlants had never been delirered, did not answer the issues as  to 
incirtal capacity and undue influence, and found also, i n  answer to the 
fourth issue that  the purchasemoney for the land described in the deed 
f ~ o n ~  Cran.ford, comn~issionw, was paid out of the scl~aratc estatc of 
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Sanialitha, tlic first wife. 1Tpo11 these firldirlgs the court held that the 
:~ctioii \Ins ]lot i ~ t r r e d  hy tlie statute of limitations. The  defendants 
al)l)cnl(d. 

I ,  J The  defendalitz requested an  instruction that  tlie jury 
slioultl answer the first issue ill the affirmative if they belie1 ed the e\ i- 
rlr~ricc of Carl  Slagle and Fred Slagle. We think the instruction n a s  
1)roperly refused. Wl-iethcr a deed has been delirered in the legal senw 
1s ilot depcndei~t csclusivcly upon the question of its manual or physical 
tralisfer froin the grantor to the grantee, but also upori tlie intent of tlic 
parties. Both the d e l i ~ c r v  of the instrument and the intention to dc- 
livsr it are ~ i e c e s s a ~  to n trmis~iiutation of title. Upon the eridcnce 
addiiced. the ultiiiiate question of deliverv was therefore properly sub- 
mitted to the jury. Gaylord 7'. Gaylorti, 150 N. C., 282; Fortune c. 
I l l c ~ f ,  149 X. C'., 358; Tadton I * .  Griggs, 131 K. C., 216. 

Wc  are of opinion, honerer,  tha t  there is crror in the following ill- 
struction upon the fourth issue: "As to this issue, the burden is cast 
upori the plaintiffs as in the preceding issue to satisfy you by the 
grenter weight of the evidence tha t  the land described i n  the commis- 
\ioller's deed alluded to n a s  lnu-chascd nit11 the qtparnte personal estate 
of their mother, Samantha." 

I11 JIcXnir 7'. P o p e ,  100 N. C., 404, it is said that  under our fornicr 
practice an  equity could not be set u p  in opposition to a positire denial 
uliless it had more substantial support than the testimony of a single 
uitness, and tliat this rule, although it does not now prerail,  affords 
an analogy in the quality of proof necessary to set u p  a denied equity. 
Nence i t  is held tliat ~ i ~ h e r e  a deed is absolute in form, conreying upon 
its face the legal and equitable title, a trust therein must be established 
by proof n-llich is clear, strong, a i ~ l  ~ o ~ ~ ~ i n c i n g .  -1 mere preponderance 
of the cridence is not sufficieiit. Lefkolc~i tz  e. Silcel-, 182 S. C.,  330; 
Will iams t*. l lo r l eycu t t ,  l7G S. C., 102; C o o w  7.. Lee, 175 AT. C., 383; 
-1Ic lI'hirte1- e.. XclT'hirier, 135 S. C., 145;  see note, 23 A. L. R., 1511. 

We s l io~l t l  hesitate to say that  there is 110 evidence to support tlie 
aiisn-er to the fourth issue; and nliere there i s  any evidence ~ h e t h e r  
it i i  clear, cogent, and conrincing, the jury, not the court, muqt deter- 
I I I ~ I I C .  Cunninyl lanz  u. Long,  186  s. C., 526. 

to the first issue, we find no er ror ;  upon tlie fourth, the defend- 
ants 2re entitled to a new trial. 

Par t ia l  n e v  trial. 
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T H E  CITIZESS C 0 3 I P A N T  v. A S H E V I L L E  TTPOGRAI'HICAT, T7SIiSS, 
So.  263 ; FRASIZ J. TORLAY, ASD OTHERS 

(Filed 22 January, 1024.) 

1 .  Injunctions-Actions-dssociations-Unincorporated Companies. 
An unincorl~orated company or association of worlimen is not, a- .ucli, 

subject to be sued or the object of injunctive relief. 

2. S a m o E m p l o y e r  and E m p l o y e o C o m p l a i n t  - Demurrer - Questions 
for Jury-Trials. 

Tlie ind iv id~~al  iuenibrrs of a labor o rga~~iza t io i~  1~11:: or t l i~~ari ly  (wn- 
bine in their efforts. I)y lwaceful lwrruasioi~ in111 l)iclic~tiiig, to iu(lu(.o 
others to quit tlirir enil)l~~ynicnt by uuitiilg with tllcm i l l  cci ls i~~g tro \vorli 
for rml)loyers, I\-hetlier corlmrations or ilidivi~luillx; 1 ) ~ t  tlit. t'n1111oyt.r~ 
ilntl emploget% liitvr rrlntivcs riyllts, the' on(, to tlir servi~:t~s ant1 tlw othcr 
to render srrvircs, free from roercioli, i i~tin~idntion, o r  otlirr ~n~la \vfu l  
or tllreateniug influences: aii(1 \vllt>re tliv (wrnl~laint sttttrs il tlc~tiiiitt~ 
cnusc of actioil against individual iiienil)e~~s of ail ullii~rorl~oratc.tl lahoi. 
organization, a tlcmurrer admits the truth of t11~3 rrlrv:~nt nntl l~rrtinriit  
allegations, and thereupoil a temporary injnnc.tion ixaurcl up011 due ~ioticr 
to show cause sliould be continued to tlicb Iieilring, ul~on tllc n~ri , i ts  of 
the cause, for the fiiidil~g of the fncts 11s the jury. 

CLARK, C. J., concurring opinion 1 HOKE, J . ,  roiicurring o~);.nion ; STACY and 
.%DAMS, JJ., concurring in the opinion of the Court and the concurring ol)inion 
of HOKE, J. 

RESTRBIKISG ORDER, heard  before XcElroy, J., a t  chambers. F r o m  
BCSCO,~IBE, November Term,  1923. Appeal  by  plaintiff f r o m  order 
vacat ing restraining order. 

Civil action. T h e  facts  essential f o r  a decision of :his case a r e  as  
follows : 

T h e  plaintiff,  a corporatioil, brought all action against  t h e  above- 
named defendants, Asheville Typographical  Union, NII. 263, and  t h e  
other defendants  personally. T h e  r e t u r n  on t h e  summons by  t h e  sheriff 
is  a s  follows: "Served 30 October, 1923, by  delivering a t r u e  and  cor- 
rect copy of t h e  wi th in  summons and  restraining order  to  TIT. J. 
Beacham, secretary and  t reasurer  of t h e  Asheville Typographical  Union, 
and to each of the  defendants  named i n  this  action." 

T h e  complaint of plaintiff is  as  follows : 
''The plaintiff, complaining of t h e  defendants, a n d  each and c w r y  

one of them, says :  
"1. T h a t  T h e  Citizens C o n ~ p a n y  is a corporation, created by and  

existing under  t h e  laws of t h e  S t a t e  of S o r t h  Carolina, wi th  i ts  princi- 
pal  office and  place of business i n  t h e  ci ty  of L\sheville, i n  t h e  said State ,  
and, a t  t h e  t ime  hereinafter  mentioned, was, and  still  is,  engaged i n  the  
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business of priliting and publishing a daily nemspapcr ill the city of 
Alsl~cville, of p i e r a l  circulation in  said city and in the State of North 
C'arolina, a i d  ~ I I O T V I I  as The dshcville C ~ t i z c n  and The Sunday ( ' i l i z e n .  

"2. That  F rauk  J. Torlay is the organizer of the International Typo- 
graphical Union, and, shortly before the time of the matters herein 
cornplairied of, came to the city of as he^ ille for the purpose of advising 
his codefendants as to calliug and collducting a strike, and, as the plain- 
tiff is informed aud heliews, has advised, encouraged and procurcd the 
conlmission of the u d a \ \ f u l  acts hereinafter alleged. 

"3. That  Aslieville Typographical Unio~l ,  No. 263, i3  a labor uiiion, 
composed of niernbers whose arocatiou is that  of printers. 

''4. That  TIT. C. Burt ,  H a r r y  T. Jolinsori, I r l  T. Bc11, Jame3 B. Fel- 
met, J. J .  Freernalr, E. B. I)ickinsoli, J. S. Curry, 77'. 8. Scott, T .  Ll. 
Luther, Clyde Carscadden, TV. J. Bcac2iam, J. B. Battley, J. D. Dillon, 
P. A. Harris ,  George TV. White, Charles E. Mace, 0. H .  Deal, TIT. R. 
Shook, TV. L. Van Wagencr, Joseph ITamilton, Z. -1. Creighton, G. -1. 
Warlick, Leo R. Palmer, H. L. Beatty, John B. Xaj-, L. L. Wolfe, 
C. C. Rogers, Thomas J. Iiennedy, IFT. S. AI~roney, Mr. -1. Sandelsou, 
G. E. XcI i an~ey ,  TIT. M. Garrett,  TIT. B. Shoor, J .  31. Ban-ers, Xonroe 
Landreth, J. A. Calloway, H .  T'. Hogoboom, H .  X. Towrlsend, Foy 
Slagle, R .  D .  Pethel, George L. Herman, S.  J. Lawrence, and A. J. 
C'arey are  officers and menibers of said ,\sheville Typographical Union, 
S o .  263. 

' '5 .  That  J. C. Sams is an apprentice, who is working as such, in 
order to qualify for carrying on the busincss of a printer. 

" 6 .  That  the plaintiff, in carrying on its business, hereinafter mcn- 
tioned, einployed and still employs about fifty men and women, and of 
these a large number are printers and proofreaders. 

"7. That  the plaintiff has done the defendants no wrong, and the 
defendants h a r e  110 grievance of ally kind against the plaintiff." 

Sections 8, 8, 10, 11, 12, and 13 of the complaint are sct forth ill the 
opinion. 

"1.2. The  plaintiff has this day commenced a civil action against the 
defendants in the Superior Court of Buncombe County, N. C., for the 
purpose of obtaining a perpetual injunction, and a summons has been 
issued herein. 

''15. Wherefore, the plaintiff prays the court that  an injunction be 
issued against the defendants, and each of them, and all other aiders, 
abettors, a i d  associates, compelling them to cease from indulging in  any 
of the conduct above set forth, to leave the plaintiff free to carry on its 
business in its o ~ v n  way, without niolestatioii or annoyance of any kind 
from the defrndnnts." 
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'L'lie follo~ving restraining order was issued: 
"This cause comiiig on to be heard before his Honor, P .  A. McElroy, 

Judge of the Superior Court for the Kineteenth Judicial District, on 
motion of tlie plaintiff for an order requiring the defendants to show 
cause, if any cause they have, why tlie plaintiff is not entitled to the 
relief demanded in its complaint; and the court being of the opinion 
that tlie defendants should be required to show cause, and that in the 
meantime they should be enjoined, restrained and forhidden from fur- 
ther unlawful interference with the property, business and employees 
of the plaintiff. 

"It is lion., on motion, ordered, adjudged and decreed that the defend- 
ants, and each of them, s h o r  cause before the undersigned judge at  his 
ch:imbers i11 -Isheville, on Saturday, 1 7  Xovember, 1923, at 10 o'clock 
a. In., why the injunction herein applied for should not be continued 
until the filial hearing of this action. 

"And that in the meantime the defendants, and each of them, and all 
other persons, are hereby restrained and enjoined from in any way or 
manner whatsoerer interfering with tlie plaintiff's business or employees, 
by threats, personal injury, intimidation, suggestion of danger, or 
threats of violence of any kind, interfering with, hindering, obstructing 
or stopping any person engaged in the employ of the plaintiff in con- 
net-tion with its business in the city of Ashe~ille or elsewhere, and from 
interfering, by ~iolence or threats of violence in any manner, with any 
person desiring to be employed by the plaintiff in or about its place of 
husincss, and from inducing or attempting to compc>l or induce, by 
threats, intimidation, force or violence, or putting in fear, or sugges- 
tions of danger, any of the employees of the plaintiff 0:" persons seeking 
eniploynlent with it, so as to cause them to refuse to perform any of 
thcir duties as employees of the plaintiff; and from preventing any 
person, by threats, intimidation, force or violence, or suggestions of 
danger or violence, from entering into the employ of said plaintiff; and 
from protecting, aiding or assisting any person or persons in committing 
any of said acts; and from assembling, loitering or congregating about 
or in the proximity of the place of business of the plaintiff for the pur- 
pow of doing or aiding or encouraging others in doing any of said 
unlalvful or forbidden acts or things, and from picketing or maintain- 
ing at or near the premiscs of the plaintiff any pickel or pickets, and 
from passing through, over or upon the private alley in the rear of the 
plaintiff's place of business, and from doing any acts or things what- 
sower in furtherance of any conspiracy or combination among them- 
selves, or any of them, to obstruct or interfere with the plaintiff or its 
lmsiness, agents or employees in the free and unrestricted control and 
operation of its plant and property and in conducting its business, and 
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from entering upon the grounds and premises of the plaintiff without 
first obtaining its consent, and from injuring or destroying any of the 
property of the plaintiff. 

"The clerk will issue this order, upon plaiutiff gir ing bond in  sun1 of 
$5,000 in favor of the defendants and conditioned according to statute." 

Ari order was made, continuing hearing and restraining order from 
17  Kovember to 24 Kovember. 

The  casc came on for hearing on 24 No~eniber ,  1923, and the follo~v- 
ing judgment was rendered : 

"This cause coming on to be heard beforc his Honor, 1'. A. McElroy, 
judge presiding, at this term, upon the complaint, answer and eridcnce 
offered by the respective parties i n  support of their claims and conten- 
tions, and a t  the close of all of the e\ idence the defendants having 
demurred o r e  tenus on the g r o u ~ d  that  the complaint does not state 
facts sufficient to constitute :t cause of action, and to move to dismiss 
said action on that  ground; and aftcr argunient of counsel, the court 
stated in open court that 11e was of the opinion that  tlie restraining 
order should be colitinued to the final hearing if the complaint states 
facts sufficient to constitute a cause of action for injunctive relief, but 
that  he was further of the opinion that  the complaint did not state 
facts sufficient to constitute a cause of action for iniunctire relief, and 
would dissolve the injunction heretofore issucd in  this cause for that  
reason, but would allow said injunction to remain in full force and 
effect until the appeal could be heard in  the  Supreme Court, provided 
tllc transcript n-odd bc docketed a t  this term of said Court, and on 
further co~ldition that  tlie plaintiff should execute a bond in the sum of 
$7,500, conditioned as required by chapter 28 of the Public L a n s  of 
1821. 

"It  is now, 011 niotioli, ordered, adjudged and decreed that  the restrain- 
ing order issued herein and dated 30 October, 1923, returnable on 1 7  
November, 1823, he and the same is hereby dissolved. 

"Thereupon, plaintiff in open court having prayed an  appeal to the 
Supreme Court from the foregoing order and judgment, and the rourt 
finding tha t  an  injunction is the principal relief sought by the plaintiff, 
and upon all of the facts in the case, said injunction should be continued 
and remain in full force and effect until said appeal has been finally 
disposed o f ;  arid i t  is ordered by the court that, upon the  filing by the 
plaintiff in the office of the clerk of the Superior Court, entitled as in 
this cause, a vr i t ten  undertaking with sufficient sureties, i n  the sum of 
$7,500, approved by the clerk of the court and conditioned as required 
by said statute, that  said restraining order hereinbefore issued and dis- 
solved shall remain in force and effect pending the said appeal of plain- 
tiff to the Supreme Court of North Carolina and until the hearing and 
determination thereof. 
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"It is understood and agreed that this appeal shall be perfected, 
docketed and heard in the Supreme Court during the week for hearing 
appeals from the Nineteenth Judicial District, present term, unless the 
same is continued on motion of the defendants or on motion of the 
Supreme Court. Should the appeal be not heard ~y reason of the 
motion of the plaintiff, then the restraining order hereinbefore dis- 
solved and continued herein shall be dissolved. 

"It is further ordered that if the Supreme Court shall hold that the 
complaint states facts sufficient to entitle the plaintiff to injunctive 
relief, that said restraining order hereinbefore issued shall be continued 
until the final hearing. 

"It is further ordered that the summons, complaint, judgment, and 
appeal entries shall constitute the record to the Supreme Court." 

To the foregoing judgment plaintiff appealed, and assigned as error: 
"1. The court ruled, held and adjudged that the complaint does not 

state facts sufficient to constitute a cause of action. 
"2. The court ruled, held and adjudged that the complaint does not 

state facts sufficient to constitute a cause of action for the issuance of 
an injunction. 

"3. The court ruled, held and adjudged that the facts alleged in the 
complaint, and admitted to be true by demurrer, arc not sufficient to 
warrant the issuance of an injunction. 

"4. The court ruled, held and adjudged that, upon the facts alleged 
in the complaint and admitted to be true by demurrer, the injunction 
should be dissolred. 

"5. The court signed the judgment, as appears in the record." 

Jones, TVilliams d Jones and Hark W .  Brown for plaintiff. 
Gallatin Roberts, George Pennell, and J .  W .  Hayncs for defendants. 

CLSRI<SON, J. The defendants demurred to the complaint ore tenus 
on the ground that it did not set forth a cause of action; that, admit- 
ting all the facts alleged in the complaint to be true, acr a matter of law, 
the plaintiff had no cause of action, and the temporary restraining 
order was properly dissolred by the court below. There is no allegation 
in the complaint that the Asheville Typographical Union is a corpora- 
tion, and it is not a natural person. I t  is an unincorporated associa- 
tion and cannot be sued. 

I n  Tucker v. Eatough, indi~idually and as ageill for the United 
States Textile Workers of America, an unincorporatetl association, 186 
N. C., 509, Clark, C. J., said: "If, contrary to common law, an action 
could be brought without authority of a statute against an unincorpo- 
rated body, it mould be permissible for any person to bring an action 
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against the Confederate Veterans Association, or the American Legion, 
or the League of Women Voters, or any other unorganized body, up011 
an allegation that one of their members had committed the libel or 
other legal wrong against the person bringing the action. I t  certainly 
cannot be necessary to discuss further the proposition that, the United 
Testile Workers of Ainerica not being a legal entity, and there being no 
stntute authorizing thrm to be sued, that the action nas  properly dis- 
iniqsed as to them." 

This principle is well settled in this State. S e l s o n  v. Relief Dcparf-  
r , ~ ~ j n i ,  147 N. C., 104; lie7-r 1 ) .  Ricks ,  154 N.  C., 268. The Yale Lan. 
Journal of February, 1924, has an interesting article (by Wesley -1. 
Sturges) citing numerous authorities. I t  says : "The cases are rerriarB- 
ably in accord that, in  the absence of enabling statute, an unincorpor- 
ated association cannot sue or be sued in the common or associatio~i 
n3me." (Added, since opinion was written, by consent of the Court.) 
We think the court below was correct in dissolring the restraining order 
against the -Isherille Typographical Union, No. 263, but not so against 
the indiriduals sued. 

I n  the case of Tucker  c. Eatough,  supra, Clark, C.  J., further said: 
"The defendant, Eatough, is liable for any libel that he may be proven 
to hare issued, and ally individuals or corporations who aided and 
abetted him in issuing a libel can be made parties defendant, but not an 
n~~incorporated body of n~en." 

In the instant case the plaintiff has brought suit against forty-fire 
iiidividuals. They hare been served with summons, and the plaintiff in 
the complaint alleges (and for the purpose of this suit it is admitted by 
the defendants) that it is eng:rged in the business of printing and pub- 
lishing a daily newspaper in the city of Asheville, of general circulation 
in said city and in the State, and knovn as The  Asheville Citizen and 
II he  Sunday  Citizrn. That the defendant Frank J. Torlay is the organ- 
izer of the International Typographical Union and came to Asherille 
for the purpose of adrising his codefendants as to calling and conduct- 
ing a strike. 

Sherulood, J., in the case of Clothing Co. 11. Wafson ,  168 Mo., 150, 
qays: "If these defendants are not permitted to tell the story of their 
wrong, or, if you please, their supposed wrongs, by word of mouth or 
with pen or print, and to endeavor to persuade others to aid them b~ 
all peaceable means, in securing redress of such wrongs, what becomes 
of free speech and what of personal liberty?" Every person has the 
liberty of working for whom he pleases. The con~plaint alleges "That 
on or about 16 October, 1923, and subsequent thereto, the defendants, 
with malice and absence of lawful excuse, 
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CITIZEXS Co. v. TYPOGRAPHICAL LTs~Os. 

"(a) Performed and have executed organized piclie:ing, accompanied 
by threats, intimidation and violence towards persons employed or seek- 
ing employment at  the place of business of the plaintiff; and 

"(b) Have done actual injury to said employees aid the plaintiff in 
an effort to cause said em~loyees  to breach their contracts with the " 

plaintiff and to compel the plaintiff to discharge said employees, tllrougll 
intimidation ; and, 

"(c) Pursuant to said conspiracy, ha re  advised an3 arc executing a 
systematic course of espionag< annoyance, intimidation, threats, abuse, 
and insults, which are intended to make, or calculated to make, a i d  are 
inakiiig the lives of said employees miserable, intolerable, and unendur- 
able; and, 

"(d) Unless the defendants are  compelled to desist from such collduct, 
w id  employees will be forced by intimidatioil to abaiidon their coiltracts 
with the plaintiff and quit working for the plaintiff, aud the plaintiff 
will be unable to carry on i ts  business; and, 

"(e) I11 pursuance of said conspiracy, plan and purpose, tlie defei~tl- 
ants p ther :  and have gathered, i n  large numbers around a i d  about the 
place of business of the plaii~tiff, and when said employees are entering 
said place of business to perform their work, or are  emerging and hare  
emerged therefrom after the day's work, the defci~clants indulge ill 
threatening gestures, insultiug jeers and hisses, using abusive, insulting, 
vile and profane language when addressing said employees, aud in inally 
ways annoy, disturb, humiliate, a i d  put said employees in fear ;  and 

" ( f )  Defendants also are guilty of acts of violence ill tliro~viiig bricks 
aud other missiles into, upon, and against tlir building in  vhich the  
plaintiff carries on its business; and 

"(g) Have made threats of great bodily hurnl and to kill said eiil- 
ployees if they continue ill the eniployin~iit of the p1,lintiff or reniaii~ 
in the city of Xsheville: and. 

" (h)  While said employees arc  an-ay froni the place of en~ployineilt, 
the defendants constn~ltly shadow them, following them on the streets, 
in the restaurants a l ~ d  stores, and to thcir homes, to their work, in the 
day, in the night; always and evcrywl~ere they are pursued a i d  pcrse- 
cuted by the defendants, sometimes in sucli numbrrs as to causc said 
employees to fear for their lives; mid 

"(i)  Frequently su r ro~md said employees whenever a ld nhcrevrr they 
can find one or more of them, and, by ~ r o r d s  and gestures, llu~riiliate 
them and put them in f ea r ;  and 

"(j) Constantly and systematically call said employees iiisulting 
names, such as 'rats,' 'scabs,' 'runts,' (bowery bums,' and other epithets 
calculated to humiliate and distress, and which do hc.miliate and dis- 
tress said employees and have a tendency to bring on breaches of the  
peace; and, 
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"(k)  Bu t  for the forbearance of said employees, bloodshed and prob- 
able loss of life 1% ould have occurred ; and 

"(1) Use of approbrious epithets and insulting language in  address- 
ing those of said employees who are  ladies, and, while i n  the presence 
of said ladies, liave used profane and indecrnt language, all with like 
purpose and intent; and 

( ' (m)  Defendants are coristantly and systetiiatically tlireateni~ig, ant1 
have constantly and systematically threatened, said employees by saying 
in their prcsellcc, 'We u i l l  get you yet,' and 'We will mop up with you,' 
and 'You l ~ a d  better lcare -\slieville or you will be killed,' and 'If you 
come out again you will be carried hack a corpse'; and 

" (n )  Planned and conspired to destroy the business of tlie plaintiff 
for 110 other reasoli tha11 that  it declined to accede to the unreaso~iable 
and unrightful dcniands of the defendants; and, 

"(0) 111 further pursuallcc of said plan, purpose and conspiracy to 
utterly destroy the busilicss of the plaintiff, solely because of the malice 
and without ariy lawful rscuse, the said defenclal~ts have induced many 
of the employees of tlie plaintiff to break tlicir contracts that  they have 
made with the plaintiff to work for the plaintiff, and to quit nork  for 
tlie plaintiff; and 

( ( (13)  Defendants are still ellgaged ill tlie acts lierein complained of, 
and threaten to continue the co~iirnissiori of said acts, to tlie irreparable 
damage and illjury of t 21~  plaintiff; . . . unless the defendants are 
restrained and enjoined, tlic plaintiff will be irrrparably damaged, 
. . . if not destroyed; and 

"(q)  That  by reason of the said acts of the defeiiclalits the plaintiff 
has no adequate reniedy a t  law." 

,Is n e  understtir~d tlie law to be, any indiridual or group of indi- 
viduals liave n riplit to organize aud use all peaceful means to see tha t  
tlieir rights and liberties, us they conceive or believe them to be, are 
protected, mid tlieir idea and c~idca~ror for betterment and uplift are 
carried into cffcct. Justice sl~ould bc done then1 in  their calling or 
a~ocatiori  ill life. Freedom of eonsciencc, freedom of speech, free 
xri t ing,  and frcccloni of action arc3 the funtlanientals of our goverw 
merit, subject to - r w l l - B ~ ~ o n ~ ~  exceptions as  to a h u v  of these pririleges. 
This right belongs to all ilitlividuals a i d  groups-to all sorts and con- 
dit io~is of r l i ~ l i  a l i k ~ .  We should havc no special class or  favored fcx 
in our goxerrimeut, either of capital or labor. Any individual or group 
of individuals liave a right to work for mhonl they please, either indi- 
vidually or collectively, and to contract i n  any manner they see fit and 
proper. Ordinarily, any individual or group have a right to  quit work 
when he or they see fit, and, by peaceable means, use their influence and 
argument with other i n d i ~  iduals and groups from filling or taking their 

4-187 
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1)laccs. The  quitting work by individuals or conlbination must be 
peaceful, and their conduct in  persuasioli of others must be peaceful. 
S o  individual or group of individuals who have these rights can in- 
fringe on tlie lawful rights of others. So individual or group of indi- 
viduals, in carrying out their idea of riglit and justicl. as they consider 
them to be, call resort to any illegal menns to acco'nplish their pur- 
pose - riolence, assault, unlawful conspiracy, t r e spss ,  or any other 
actionable wrong. T h e  success of all endeavor for lpl if t  and hetter- 
~ n e n t  is lasting and permanent when founded on Ian- and order in its 
ac~colnplisliniel~t. I n  the adjustment of tlifferc~~ccs tlie ideal principle 
is the "Golden Rule7': ('And as ye would that  men diould do to you, 
do ye also to them likewise.,' Organized labor, or Inl~or organizations, 
a rc  not unlawful; they are no rnore urilanful than  any organization or 
conlbination of farmers or manufacturers, or any organization or group 
of lawpers or doctors. 

111  the case of 8. 1'. Van P e l t ,  136 N. C., 664, ( ' o n i z o r ,  J., said:  "We 
would not be n~isunderstood. Capital, either i n  the forrn of money 01- 

other property, or i n  tlie forrn of skill, experience, intelligence and 
strength, may combine for lawful purpose. Wlien in either form, or 
under whatever guise it seeks or conspires to effectuate its purposc, 
liovever lawful, by nleans of ~ i o l e n c e  to person or property, or by fraud 
or other criminal meam, or when by such means it conspires to prevent 
any person from conducting his  own business in his am11 way, or froni 
employing such persons as he  niay prefer, or by prcvrnting any person 
froni being enlployed a t  sucli wages or upon sucli terrrls as he mag pre- 
fer, the courts will be prompt to declare and firm to a lrninister the lan- 
to punish the guilty and protect the injured." 

Labor is  human capital. I t  is the bone and si i~ew of all industry. 
Without it material things n-ould crumble and go to waste. The  toiler 
and breadwinner carries out the ideal ( ( In  the sweat of t hy  face slialt 
thou eat bread." There should be 110 strife betn.ecn zapital and labor 
if it  can possibly be avoided or preventetl. Tlle ~voi'ld is big enough 
for all, but if strife should come, and the relation of enlploper and 
eniploycc cease, it lnust be peaceful. They ha7-e their respective rights 
under the  law. This is orderly government. 

I n  tlie instant case, we do not finally pass on the facts. Their pro- 
bative r a lue  is for another tribunal. F o r  the purposes of this action, 
they are admitted to be true. Do the allegations of the  complaint entitle 
plaintiff to have the restraining order issued con t inud  to the hearing 
as to the  persons named as defendants in the action? -1fter a thorough 
consideration of the entire matter, v-e think they do, subject to certain 
modifications. We h a ~ e  listened to the able argumentri of tlie attorneys , 
for plaintiff and defendants and examined carefully t h ~ i l .  well-prepared 
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briefs. We think the allegations in  the present case go far  beyond the 
facts alleged in  the case of Pan Pelt, supra. The admitted facts by the 
demurrer ore tenus for a decision of this case are different from the 
case of McGinnis v. Typo. Union, 182 N .  C., 770. I n  the McGinnis 
case nothing unlawful was admitted, and every allegation of actionable 
wrong denied (which appears from the record of the case in the clerk's 
office). I11 that case "All motions to disnliss and the demurrer were 
overruled; whe~eupon a large nurnber of afidavits were filed by  bo th  
sides (italics ours) ; and, after a full consideration of the evidence, his 
Honor continued the temporary restraining order until the final hear- 
ing. From this ruling the defendants excepted and appealed." The 
opinion per curium was as follorvs: "Some serious and weighty ques- 
tions of law are presented by the demurrer and the several motions 
filed in the cause; but we deem it unnecessary to pass upon them now, 
as nTe are con\inced from a perusal of the record that the evidence 
adduced and offered on the hearing was not sufficient to warrant a 
continuance of the injunction. I t  will, therefore, be dissolved without 
prejudice to the rights of the parties." 

The complaint in this cause alleges, mith certainty and definiteness, 
mnch that is unlawful-continuous trespass, conspiracy, assault, etc. 
(which is admitted by the demurrer). There are sufficient allega- 
tions and specific facts stated that are definite and certain enough to 
continue the restraining order against the individual defendants to the 
hearing, subject to certain modifications. The defendants have a legal 
right to have a reasonable number for peaceful picketing, but this 
cannot be attended by any disorder, intimidation or obstruction, but 
only by observation, watching and persuasion. 

The U. S. Supreme Court, in American Steel Foundries v. Tri-City 
Council et al., 257 U. S., 204, says: "How fa r  may men go in persua- 
sion and communication and still not violate the rights of those whom 
they would influence? I n  going to and from ~rork,  men have a right 
to as free a passage without obstruction as the streets afford, consistent 
with the right of others to enjoy the same privilege. We are a social 
people, and the accosting by one of another in  an inoffensive way, 
and an offer by one to con~municate and discuss information mith a 
r i m  to influencing the other's action, are not regarded as aggression 
or A violation of the 0the1"s rights. I f ,  horvever, the offer is declined, 
as it may rightfully be, then persistence, importunity, following and 
dogging become unjustifiable annoyance and obstruction which is likely 
soon to saror of intimidation. From all of this the person sought to 
be influenced has a right to be free, and his employer has a right to 
hare him free." 
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I n  Tise v. Whitaker-Harvey, 144 N. C., 510, Hoke, J., said : "It is the 
rule with us that in  actions of this character, the main purpose of which 
is to obtain a permanent injunction, if the evidence raises serious ques- 
tion as to the existence of facts which make for plaintiff's right, and 
sufficient to establish it, that a preliminary restraining order will be 
continued to the hearing. Hyat t  v. DeHart, 140 N.  (2.) 270; Harring- 
ton v .  Rawls, 131 N. C., 39; Whitalcer v. Hill, 96 N .  C., 2 ;  Narshal2 
v. Comrs., 89 N. C., 103." Cab Co. v. Creasman, 185 N. C., 551; 
Purlcs v. Comrs., 186 N .  C., 490. 

The exceptions of plaintiff have been considered on the demurrer ore 
tenus of defendants to the complaint. The judgment of the court below 
dissolving the restraining order against the Asheville Typographical 
Union, No. 263, is affirmed. As against the individuals set out in the 
complaint, the judgment is reversed and modified in accordance with 
this opinion. 

The restraining order under the judgment of the court below is con- 
tinued against the individual defendants to the hearing and modified 
in accordance with this opinion. 

Affirmed as to the Asheville Typographical Union, No. 263. 
Reversed and modified as to the individuals, Frank J .  Torlay a ~ l d  

others. 

CLARK, C. J. ,  concurs that the action was properley dismissed as to 
the Asheville Typographical Union because it is an unjncorporated asso- 
ciation and cannot be sued, Tucker v. Eatough, 186 N .  C., 509; and as 
to individuals who are parties defendant, is of opinion that as to those 
matters which are not based upon violence and which are alleged in  the 
complaint herein in the identical language which was used in  NcGinnis 
v. Typographical Union, 182 N .  C., 770, at pp. 771, 772 and 773, the 
injunction should be dissolved. These matters were held in that case 
to be "not sufficient to warrant a continuance of the injunction. I t  
will, therefore, be dissolved without prejudice to any of the parties." 
The same ruling that was made in  that case will apply to the allega- 
tions in this that are identical or in substance the same for it ~vould 
be unjust to the defendants to continue the injunction in this case as 
to such matters. 

The parties in this case have a legal right, by "peaceful picketing" 
and by persuasion, to induce others not to accept employment with the 
plaintiffs, and as to those matters, the ruling of Judge McElroy should 
be upheld. 

As to the allegations that go beyond those in the NcGinnis case, and 
which allege violence and personal intimidation, the injunction should 
be continued because it is an interference with the rights of those who 
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may seek employment. Such right is not interfered with by peaceful 
picketing or persuasion or like allegations not based upon violence. As 
to the other matters, only, the injunction should be continued unti l  
upon a hearing of the facts it is determined n-hich of the defendants, 
if any, h a r e  committed such illegal acts, and to that  extent the judg- 
n ~ e n t  of liis Honor should be modified so as to continue the injunction 
in  force as to such alleged acts of violence, or whatever may be equira- 
lent thereto, arid in  all other respects i t  should be dissolved in  accord- 
ance with the ruling in the X c G i n n i s  case. 

This  also applies to the appeal in d s h e c i l l e  T i m e s  C'o. T. T?ypograpli i-  
t n i  ITtlion et a k . ,  po\d, 157. 

1 1 ~ 1 ; ~ )  J., c~mcurri i ig:  I concur i n  the  disposition of tllc present ap- 
pw1 b,v which, as to the individual defendants, the restraining order 
is continued to the hearing. T h e  indirichlal defendants have demurred 
to the  complaint, and thereby admitted the facts pertinent to the  ill- 
quiry, and from these facts, stated in  tlie complaii~t with precision and 
definiteness, it  appcars tha t  for several ~veeks prior to the institution 
of the suit the defendants, as  indiriduals and as nlcmbers of a typo- 
graphical uiiion, har ing  combinetl together for  that  end, Lave bee11 
engaged in  a systematic and deliberate course of unlawful intimidation 
and riolence towards plaintiff a i d  its employees, with the riew and 
purpose of interrupting and destroying the lawful prosecution of the 
plaintiff's business a t  Asheville, K. C., arid that  they will succeed ill 
their unlawful purpose unless restrained, etc. I n  such case, if the 
courts may not and do not interfere by appropriate and orderly process 
for the protection of plaintiff and its employees, i n  niy estimate, the 
rights of private o ~ w e r s h i p  of propert>- nnd the peaceful pursuit of 
one's lawful occupation guaranteed in the constitutions of both State 
and Xation h a r e  become nleaningless phrasts, am1 government by lan- 
d l  h a r e  uttcr1;v failed in  its purpose. I n  -1lcGinnis v, l ' ypograp l i i t a l  
17n ion .  182 S. C., 770-774, the cause was h a r d  a i d  determined on the 
e v i d ~ ~ i c e  and affida~-its offered, and tlie sufficicnc~ of the allegations of 
tlie coniplaint were not passed upon or determinerl. So considered, tlie 
('ourt was of opinion tlint upon the entire rridcnce the qucstion of the 
unln~i-fulness of defendants' conduct v a s  too mucli in doubt to permit 
of the contir~uance of a rcstrai l~ing order in the case, but no such prr-  
plcxitr is  presented in this record, where dcferidnnts have filed no affi- 
tlarits in denial of plaintiff's complaint hut lmre expressly admitted 
tlie ~ l n l a ~ \ f n I ~ ~ e s s  of their conduct, the unla~r.fuIriess of their purposc. 
and that  t h e  is every probability that  they will succeed in  sucll pur-  
pose u111ess prevented by process of the court. I n  the recent case of 
Tzrckcr  1 , .  Ecrfozrglr, 1% S. C., 505, the Court Ilas held that ,  under the 
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l a w  a s  i t  a t  present exists i n  t h i s  State ,  a n  unincorporated association, 
a s  such, cannot  be  sued, but  a s  t o  t h e  other  defendants  served w i t h  
process, I a m  of opipion, a s  stated, t h a t  t h e  restraining order  should 
be continued against  them t o  t h e  hear ing  as  individuals  a n d  a s  members 
of t h e  Typographical  Union,  o r  i n  a n y  other  capaci1,y i n  which they  
m a y  act  o r  profess t o  act  i n  violation of plaintiff's r igh ts  of person or  
property a n d  i n  breach of the  State's peace. 

STACY a n d  ADARIS, JJ., concur i n  the  opinion of t h e  Cour t  a n d  in t h e  
concurr ing opinion of ASSOCIATE JCSTICE HOKE. 

THE BANK O F  UNION v. G. B. HEATH, TV. J. HEATH, A N D  G. C. HEATH, 
PARTXERS, TRADIXG AS THE HEATH COTTON COMPANY, a m  G .  B. 
HEATH AND W. J. HEATH AS IKDIVIDUALS. 

(Filed 22 January, 1924.) 

1. Will4-Intent-Trusts - Estates  - Vested Interests  - Executors and 
Administrators. 

A devise or bequest to  each of the sons of the testator of his designated 
proportionate part of the residue of an estate to be held in trust by the 
executors and payment made to them in certain proportions biennially, 
giving the trustees discretion in withholding the payments upon certain 
contingencies, without limitation over upon their happening; but that  
they should continue to invest the estate and pay the net profits over 
to the designated sons respectively: Held, the testator's intent is con- 
strued to vest the interest of the sons in each of them respectively. 

2. Same-Debtor and creditor--~udgments-~xecution. 
Where, a s  gathered from the will, the intent of the testator is to vest 

in each of his designated sons his share in the divisxon of the residue 
of his estate, his direction to his executors and trustees under the will 
to withhold the share of each for want of business capacity or judgment, 
and continue to inrest and pay the net profits thereof to the sons named, 
exclusively for their use, without reservation, is inoperatire as  to the 
rights of the creditors of the sons; and such interests are  subject to 
execution under a judgment against them. 

3. !J!rust.+Spendthrift Trust-Statutes. 
C. S., 1742, authorizing a spendthrift trust, is  limited to an  anuual 

income not to exceed $500 a Fear net, and has no app1i':ntion to the facts 
of this case. 

CURI~SOX, J., not sitting. 

CIVIL ACTIOX heard, on  motion by plaintiffs for  judgment  on the  
pleadings, before Long, J., a t  October Term, 1822, of I T s ~ o x .  
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Tlie action T$as instituted in  1920 by plaintiff, the Bank of ITnion, 
against the Heatli Cotton Company, a partnership composed of G. B., 
W. J., and G. C. Heatli, and against G. B. and W. J. Heath  as indi- 
viduals, to recover the surn of $36,253.52, and some interest, due by 
note, and G. B. Heatli being a nonresident, a warrant  of attacliment 
mis issued :md h i e d  011 certain tangible property sf  said defelldant 
ill L-ilioil County, and also on the remaitling iuterest of said G. B. 
H r a t h  in  his father's estate undistributed and then in the  hands of the 
rxecutors and trustces u ~ i d e r  the will, to n i t ,  R. B. IIcath,  TIr. 11. 
Twitty, ant1 others. 

I t  a p p : ~ r e d  fu7tllr.r that  B. I). Heath, the  testator and father of 
G. B., W. J. Heatli, etc., died in  the couuty of Mecklenburg. July,  1919, 
Iiaving 111ade his last d l  and testament disposing of a large estate, 
devised a l ~ d  bcqucatlictl chiefly to his su r \ i \ i ng  \&lo\\- alid sons and 
(laughters, ctc., and alyoilitiug, as stated, H. B. Heath,  TIT. R. T n i t t y  
:nld otlicrs c sec~u to r~  atid trustees under his said \\ill. That  the original 
will was executed ill September, 1904, ant1 there were a number of 
codicils tliercaftrr executed, the first being on 13  June,  1909. That  in 
January ,  1921, the garnislices, executors, etc., niade fornml answer ad- 
n i i t t i ~ ~ g  tllc qn:rlific.ntion of the executors mid that  they held '1 large. 
estate under tllc tcrnis of the will of B. I). IIeatli, but averred, aniolig 
other thiilgs tlmt on a proper interpretatioii of said nil1 noile of said 
property in  their halid; or under their colltrol n a s  subject to an attacll- 
bent or other process for the debts of the  IIeath C'otton Coiilpang or 
of G. R. Hcatll : r ~ ~ d  W. <J. I-Imtli, or citlier of theln. C. S., secs. 820, 
821, etc. 

Tha t  a t  ,lugust  tern^. 1922, of said court plaintiff recorcred judg- 
ment against the cotton company and G. 13. and W. J. Heath  for tlie 
amount as claimed, $36,283.52, and some interest, and executioli thereon 
lmving been first issued, plaintiff filed their petition i n  snpplemental 
proceedings against the executors and vidow and children, heirs at lalv 
and devisees and lcgatees under the  xil l ,  vlio n ere d l  s en  etl nit11 
process, and in said petition alleged that  the said executors uiidw said 
will had in thcir control arid 1iccl)ing a large estate of their testator 
ready for di\tributioli, and that  as mucli as $100,000 cac.11 of said 
amount was due and owing defendants G. B. and TI7. J. Hcath,  nllicll 
of right should he justly a ~ a i l a b l e  to creditors, and nhich  >aid exrc?l- 
tors refused to  pay over. C. S., secs. $11, 712, etc. 

T h e  executors ant1 trustees under the n-ill, nh i l e  d e l ~ y i ~ i g  that the 
&ate was fully ready for distribution, admitted that  they had a large 
estate in their hands subject to the provisions of the d l  of 13. D. Heath,  
and again averred that by a proper construction of said d l  tlie port io~l 
which plaintiffs sought to subject to their said debt az the property of 
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G. B. and W. J. Heath did not belong to these parties but was held 
in the discretion of the executors, etc., for the support of said G. B. 
and W. J. Heath and their families, and not to be paid to them ('If 
they should at  the death of the testator and when the:? became twenty- 
one be incompetent, by reason of inteml)erancr, bad habits or other 
cause, to manage their own affairs." 

That the will of B. D. Heath is set out in full in the answer of the 
garnishees, is referred to and made a part of plaintiff's petition in sup- 
plemental proceedings, is recognized as controlling on the rights of the 
parties to this controversy by both plaintiffs and all of the defendants, 
and the portions of said will pertinent to the inquiry are the thirteenth, 
fourteenth and fifteenth items in the body of the mill c.xecuted in 1904, 
and the first codicil thereto, in 1909, and are as follom: 

"Item 13. After the payment of the legacies hereinbefore provided, I 
direct that my executors divide all the rest and residue of my estate, 
which is not specifically devised or bequeathed, into ('qua1 shares and 
pay over and deliver one of the said shares to my wife and one to each 
of my children (except as hereinafter otherwise provided). And in 
the event that any child shall die leaving a child or children, then such 
child or children shall represent the deceased parent and take the share 
that such parent would take under this will, if living, and if any child 
die before my death, leaving no children, such share shall be divided 
among my wife and all my surv i~ ing  children in equal shares, as hereiu 
provided. 

"In making the division provided for in this item, my executors are 
authorized to charge my wife and children with such sums as they may 
be due me as shown by notes in my possession at my death, or by ac- 
counts charged against them on book kept by me for that purpose, and 
the said sums shall bear interest, three per cent per annum, from the 
time they were loaned or advanced by me, except as to the sums prior 
to this will, loaned or advanced to n ~ y  son B. W. Heath, and as to him, 
I direct on sums prior to this will that there be no interest charged, 
owing to the fact that lie unfortunately lost all that I loaned or ad- 
vanced him. 

"I further direct that n i ~   executor^ shall hold as trustees the shares 
of such of my childrrn as arc. ulitler 21  years of age, and shall invest 
the same as in  their judgment thcy tleem best. and espend the income 
in the support and maintenance of my said chi1drc.n during their 
minority, and shall pay owr  to cach one his or her share upon arriving 
a t  2 1  years of age, subject, howeuer, to the pro~isiona hereinafter set 
forth. 

"Item 14. I do not desire to discriminate against any of my children, 
but, owing to the habits of my son B. TV. Heath, and owing to his 
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fai lure u p  to this time from a financial standpoint, I herebr direct 
that  illy csecutors, after deducting his indebtcd~less to me from what 
is giren him under this will, shall pay one-fifth of his par t  to l ~ i m  as 
soon after my death as practicable, and the remaining four-fifths sliall 
Ire held by. my  executors as  trustees and invested by then1 in  such nianner 
as thcy tleern best, and one-fourth of this remainder shall be paid by 
lily c.swutors to 11in-i at the end of every t n o  years until the nhole sum 
is pa id :  I'~.oclcled, h o u ~ c v e ~ * ,  that  if,  oning to his habits and general 
conduct and demeanor, illy esecutors do not i n  their judgment deem i t  
for his best interest to make the payment to him, then they are  author- 
ized to witlihold the payi~ient of all or of such part  of the principal as  
they deem best unti l  such time as they may deern i t  best to pay it over 
to him. 1 direct, lio~vever, that  i n  any event the income arising from 
his share shall be paid to him annually by my  executors. 

"Item 15. I n  addition to the specific directions given above in regard 
to niy son B. W. Heath, I direct tha t  if anx of my  soils should, a t  my 
death or at his a r r i ra l  a t  full age, be incompetent by reason of intem- 
1 ~ ~ a i i c ~ ,  bad habits or othcr cause to manage his  o n n  affairs, and if 
any of my  daughters sllall, a t  my  death or a t  the t ime she beconies 21, 
be married to a inau v h o  is, by reason of illtempernnee, bad habits or 
other cause, incompetent to manage liis affairs, then I direct that  the 
share of each of such sons and daughters shall be held and inr estecl kq- 
lily executors as trustees, and the income or profits arising therefrom 
shall be by the said trustees paid orei- for the support of such child and 
his or her f a n d y  if any family there be, unti l  surli time as ill the 
judgment of said trustees i t  shall be prudent to pay over and deliver 
to said child the par t  of my  estate intended for h im or hcr, and in  the 
rvent that  i t  sliall not become prudent in the judgment of the said 
truqtees to pay over the part  to  such child during his or her lifetime, 
then (upon the death of any such son) I direct that  the arnount be 
paid over to the ~ v i f e  and descendants of such son in such proportions 
:r\ the?- n-odd be entitled to under the statute of distributions, or if 
there he no descendants, then onc-lialf to liis wife, and tlic remaining 
half cqnally dirided betneen 111~  children. the descendants of any de- 
reascd child to rcpresent their p a r m t ;  and in the m cnt that  such son 
shall not lcar e either n i f e  or descendants surliving him, then his share 
lr to be di~idecl  at his clcath arimig my other children in  equal shares, 
thc tltsccndants of any rlwcasetl child to represent their parents; and 
l~lrenlhr, in t h ~  case of d e a t l ~  of any (laughter n h o  shall leave an  incorn- 
p ~ t e ~ i t  husband, t h rn  the share of such daughter shall be paid over and 
~ l c l i ~ c w t l  to her cl~ildren or tlescentlants of cleceascd eliildrcli, if mj- 
i l ~ c  l c a ~ c ~ s  surviving her. h ( 1  in the elent  that  such daughter shall 
l m ~  c no cl~ilcl or descendalit of deceased child, then the share intended 
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for sucli daugliter shall be dirided equally among my  other cliiltlren, 
the descendants of any deceased child to  represent their parent. 

"I desire that  tlie question as to whether any son or the  husbaiid of 
:my daughter may be competent to manage his O T Y ~ L  affairs under the 
provisioris of this iten1 shall be left to the sound discretioil of said 
trustees, as likewise tlie question as to the t ime and manner of tlie 
payrneiit of both the corpus aiid the  income, and in  the event of tlie 
tlcutli of all of said executors before tlie payment of' all the legacies 
lierein provided for, then sucli persol1 as the last s u r ~ i r o r  among 11iy 
executors may appoint under his will sliall succeed sucli s u r ~ i v o r  a i  
trustee, and shall be iiirestcd wit11 all the power conferred upon niy 
executors i n  this d l ;  and in the event tliat the last surriving executor 
shall fa i l  to malie such nppoilitnielit in his d l ,  the11 sucli 1)ersou as 
mny be appointed by the proper authorities as administrator de bonls  
I ~ O I L  C Z L I I L  t (~sfanzei l fo annexo sliall succeed as trustee and be vested with 
tlie discretion slid all the p o ~ w r s  conferred oil my esecutors ill this v ill. 

"Codicil or ainendnlelit to my  ~-iill : 
' (Item 2. I n  my  will, i n  which i t  provides for lily wife aiid lier and 

lily children and tlieir descendants, house : ~ n d  lot ~ h i c l i  is  described is 
annulled and calmled for the reason since 1 nlade my d l ,  for a certain 
sum, I unconditionally deeded to hcr two liundre~l f w t  front on the 
Lawyer's Road and that  widtli back 300 feet to a ten-foot alley 011 

which our present residence now staiids, n.hicli more than compensates 
lier for the ann~ l ln i en t  of tlle above-described item. 111 item 14, in 
u-liicli is described coilditions on wliicli B. TIT. I-Ieatli is to be paid his 
lmrt, I want the same conditions applied and carried out as  to my soils 
H a r r y  11. Heath,  Gilbert R. Heath,  and 'IV. Joe  Heatli. 

13 Julie, 1909. (Signed) B. 1). HEITII. 

That  the executors ill their answers further allege or admit tliat on 
or ~ o t  long after tlieir qualification they paid to G. B. and w. J. Heatli 
the one-fifth of tlieir estinlated legacy as contemplated in  item 14 of 
saitl will. Tha t  these parties lwre  engaged in businc~ss on their om1 
account a t  tlie tinic, but that ,  owing to losses suffered by then1 ill 1920, 
they had dissipated all the property under their inlmediatc control and 
incurred large indebtedness, and had showed themselve,j utterly incom- 
petent to manage their affairs; and thereupon, a t  a meeting of the 
executors held in Charlotte, N. C., on 18 February, 1022, in tlie honest 
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exercise of the discretion conferred upon then1 by tlie d l ,  they fornlal1,v 
passed the following resolutions : 

"Resolved, first, that  after a careful investigation concer~iing tlw 
ability or competency of Gilbert B .  Heath  a i d  W. Joe  Heath,  t n o  of 
the legatees nanlod in said will, to manage their own affairs, the saitl 
executors, as trustees, are of tllc opinion that  neitller the said Gilbert 
B. Heath or TIT. Joe  Heath is competent, ill the judgnmlt of the saitl 
executors :1nd trustees, to manage his owl1 affairs in such a ~ i o y  ai; to 
reasonably conserve his ox-11 iiiterest mt l  preberre the property bc3- 
queatlicd for his beliefit under said will. 

"Resolred, second, that  i n  the exercise of the judgmciit and discre- 
tion conferred upoil ant1 vested in said executors, as trusters, uncltr ant1 
by the terms of said will, i t  has been this day determined a i ~ d  ordcreil 
bjr them that  tlie share of said estatc bequeatlied for the use ant1 bcwfit 
of each of said legatees, to n i t ,  Gilbert B. Heath and W. Joe  Hc-atli, 
be held and invested by the cxecutors, as trubtecs, a i ~ d  the inconic or 
profits arising tllercfroril shall be paid over :ninually, or oftcwer, if 
need be, for the  support of the said Gilbert B. Heatli and his family, 
and the  support of W. Joe  Heath  and his fanlily, respectirely, durilig 
the lifetime of each, or until such time :IS said executors, ac t i~ ig  :ry 

trustees, sllall deem i t  prudent and n ise  to pay o ~ e r  the share of each, 
or  either, in said estate, to h im or thelii, rcqectively." 

And aver fur ther :  "That said executor.; and trustees are now Iiolding 
aiid intend to  hold thc parts  of said estate intended for the use of said 
G. B. Heath  and TIT. J. Heath,  a i d  their respective families, pursuant 
to the terms of the above-quoted resolution, until ordered by the court 
to do otherwise. 

"Said executors and trustecxs admitted in entire frankness to thtl 
court that  but for  the exhibition on the part of saitl TIT. J .  Heat11 slid 
G. B. Heath  of their inability to nimlage their o n n  affairs, alitl to 
properly proserle and conserve the interests of said estate intended for 
their use and benefit of their respectire ~vives and children, as exllibitrcl 
by the reckless, iniprudcnt, aiicl foolisll speculations ant1 clcalings hcreto- 
fore referred to, by which they lost not only one-fifth of the eliare of 
the estate intcndcd for the bcncfit of each, hut incurred very large lia- 
bilities in addition thereto, these respondei~ts would in all likelilloocl 
h a l e  continued to pay over to the said G. B. Heath and W. J. Heath 
the installrnei~t.: intended for their use arid hcnefit, and t l ~ e  use : ~ n d  
benefit of their respective families, pursuant to item 14 of the n-ill. 

"But after having so discovered the incompetency of the said G. B. 
Heath  and TIT. J. Heath  to properly manage their own affairs on a('- 
count of thca transactions hereinbefore referred to, said executors :md 
trustees, in the honest exercise of the discretion conferred upon them 
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by the said will, concluded that  unless they refused to pay to the said 
G. B. Heath  and W. J. Heath, or either of them, further or other funds 
bequeathed for their use, and the use and benefit of their families under 
said mill, that  the said G. B. Heath  and W. J. Heath  would, i n  a very 
short time, on account of the lack of business judgment and capacity 
to properly nlanage their o n x  affairs, h a ~ e  squande rd  and dissipated 
all the property bequeathed by the said B. D. Heath  for the support and 
maintenance of the said G. B. Heath  and V. J. He,i th and their r e  
spective families, and the education of their children; and for this 
cause, and for this cause alone, t he  rcsporidents determined to withhold 
further payment to either the said G. B. Heath  or W. J. Heath, but, 
on the contrary, decided to  withhold the balance of the  shares in  said 
estate, bequeathed for their use and benefit, and the  use and benefit of 
their families, i n  accordance with, and pursuant to, the terms of the 
resolutions hereinbefore quoted. 

"That if the executors as trustees, under the facts hereinbefore nar- 
rated, were not authorized under the terms of the will of the  said 
B. D. Heath  to make the necessary payments to the $,aid G. B. Heath  
and W. J. Heath,  but on the contrary held the  shares bequeathed under 
the said will for  the  use and benefit of said G. B. Heath  and W. J. 
Heath  in accordance with, alid pursuant to, the terms of the  resolutions 
hereinbefore quoted, then the said esecutors as trustees stand ready to 
obey any final order of the  court made in  the premises." 

That  G. B. Heath  makes no answer, but his wife and their children, 
har ing  been duly made parties, ansn-er and a r e r  that  said G. B. Heath  
has proved himself entirely incompetent to conduct any business of 
consequence, or to  manage his own affairs, and claim the benefit of the 
prorisions of the  will for their support and maintenance; and, further, 
adopt the ansver of the esecutors and trustees as their own. 

TT'. J. Heath  answers and alleges that  he  is entirely competent to 
manage his own estate; that  he  has long been in  business for himself 
nnd has conducted it successfully in the main, and that  his losses pointed 
ont in the  ansTrers of his codefendants were occasioned by the pro- 
~iounced policy of deflatioli after the close> of the XToi.ld War ,  and the 
sudden and unloolied-for slunlp in  prices incident thereto, and that  
defendant's case in  this respect was that  of large numbers of capable 
business men at that  time, and who had otherwise ::hewn themselws 
to be thoroughly competent in business matters, and demands that  after 
applying to the payment of his just debts so much of his estate as re- 
quired for the purpose, that  the ~.emainder be tunled over to liim 
according to  the provisions of his father's d l .  

I t  further appears that  on leare properly obtained, t l e  First  National 
Bank of JIonroe and the Farmers and Merchants Bank of Monroe were 
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made coplaintiffs, and set u p  their claims against the Heath  Cotton 
Company and G. B. and W. J. Heath,  and demand judgment tha t  the 
portion of the estate due these parties be applied to plaintiffs' debts. 

Or1 full consideration of the record, tlie court being of opinioil that  
under the will of B. I). Heath  the portions due to the two sons, G. B. 
and W. J. Heath, a re  available to their creditors, subject to the require- 
ments of a proper adnliriistration of their father's estate, it  x i s  ad- 
judged tha t  same be so applied and the  remainder be turned over to 
tlie said defendants. 

I t  further appears from liis Honor's decree that  should it be founcl 
necessary to have them and to incur the expense of such a course, that  
R. W. Lernonds, C. S. C., lias been agreed upon for receiver, and F rank  
Armfield, Xsq., is to act as referee. F rom the judgment entered, the 
executors and trustees and others appealed, assigning errors. 

J .  C'. Sykes for First Su t ional  Bank ,  I T ' .  B.  Love f o r  Farmers anti 
Jlei-chants Bank ,  P a ~ k e r  d Craig for Ba~ l l i  of Criion, p d a i n f ~ f s .  

Cansler d LC'ander for defendants, appellants. 
8. H. Adams,  V e m p h i l l  & Hemphi l l ,  am1 11'. 0. Lemoncls for J I r , .  

Lelia Heat11 and TI'. J .  Hcuth,  appellees. 

HOKE, J. 011 careful perusal of the will of B. D. Heath, a i d  par- 
ticularly of the  clauses above set forth, and more directly pertinent to 
the inquiry, i t  appears, i n  item 13, that  i t  is the purpose and d l  of the 
testator that  the bulk of his large estate shall he divided illto equal 
shares and a share each giren to his surviving ~ d o w  and his numerous 
children, payable in due course of administrntiou, except that  the execu- 
tors, as trustees, shall invest a d  hold the shares of tho minors until 

.ir sup- they become t~venty-one, expending the  income meantime for thc. 
port and maintenance, and except as otherwise provided in the subs(.- 
quent c l a u m  of the  7% ill. 

The  first of these qualifying provisions is  item 14, wherein 13. W. 
Heath, one of the  soils, is given his  share in  absolute ownership, hut 
owing to '(his failure u p  to this time from a financial standpoint," it 
is not to be paid to h im at once and in  toto, but "one-fifth shall be paid 
as soon as practicable and one-fourth of the remainder a t  thc end of 
every tn-o years until the rvholc sum is pa id :  Prouitled, that  i n  any 
went  the income arising from his share shall bc paid to h im annually." 
True, i n  this item of the  will there is a proviso that  "If, owing to his  
habits and general conduct and demeanor, the executors do not deem 
i t  to the  best interest of the  legatee to make these payments to him, 
then they are  authorized to withhold the payment of all or such part  
of the principal as they deem best, and until such time as they deem 
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it best to pay i t  orer  to him, but i n  any event the income arising from 
his share shall be paid to him annually," but while th is  may confer 
upon the executors some discretion in  the matter, it  is merely as to the 
time of payment; there is  here no limitation oT7er, no authority is  con- 
ferred to use or expend it, priucipal or interest, for any other purpose; 
and, as  statrd, i t  i s  clear throughout that  with the  int efinite exceptiou 
~ ~ o t e d ,  the testator in this itern constituted and intentled to constitute 
his son, B. IT. Hcntli, the wsted olrner of his share of the estate. 

Gndcr item 15 of the  \\-ill, the polvers conferred upon tlie executors 
under specified conditions are  more extended. It is therein provided 
that if,-at the tilne of the testator's death, or on their coming of age, 
any of the sons are then incompetent by reason of intemperance, bad 
habits or  other cause, or if the  daughters at that  time are married to 
a man who is incompetent, a d  the executors and trustws so de t e rmi~~e ,  
the illcome or profits of their portion shall be paid orer for  the support 
of such cliild and his family until they consider it prudent to pay then1 
tlie principal, and they in their judgment are  authorized to withhold 
tlw principal altogether and pay same to their surviring widows and 
c~liildren, if there be such, etc. Under this  item 15, and the  conditions 
rcfrrrctl to, it  is not necessary now to determine whether or  to what 
(~s tent  the interests of the benrficiary may be made available to credi- 
tors, but there is manifestly substantial difference made and intended 
in the powers herein conferred upon the  trustees and those which were 
given in item 14, and it is clear, we thiuk, that  the takers under iten1 
I4 will not be affected by the provisioi~s of the subsequent item, number 
13. W e  must a p l r o ~ - c ,  therefore, the interpretation suggested in tlie 
thoughtful brief of one of the coui~rcl of appellees, that  the will of 
13.. 1). Heath  in tlicse portions of the nil1 affecting lie bulk of his 
cxst;~tc, created a11d intel~tlcd to crcate three distinct ,:lasses of bene- 
ficiiirics-those taking under item 13, to be paid in due course of admin- 
istration a i d  011 coming of age;  those taking under item 14, and those 
under item 1 2  of tlie will. The  position is enlpllasized by the terms 
of tlie first codicil, upplicabl(., as follows: "In item -14, in which is 
t lwr ibed conditiolis on ~vllich B. W. Heath is to be paid. his  part, I 
m i l t  the same conditions appliecl and carried out as to my sons, H a r r y  
31. IEcath, Gilbert D. Heath,  a i d  W. Joe Heath." Thc last two being. 
the interests inrolred in this litigation. 

This  last clausc i s  of itsclf snfficieut to hring the shares of the two 
present defendants, G. B. and W. J. Heath,  under the provisions of 
item 14, and affords a satisfactory indication of the reasons influencing 
tllc mind of the  tcstator concerning them. When the  principal ~v i l l  
was executed, in 1001, B. W. Heath  had arrived a t  years of discretion 
and had been engaged in business for himself, and his father, i n  con- 
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sideratio~l of these facts, a i d  having had oppor tuni t -  to observe arid 
~veigli his capacity and disposition, himself i let~rmined up011 the  limi- 
tation he  deemed proper in  reference to his  interest. h d  a t  the time 
of the esccution of the codicil, five years later, like coiitlitioiis rverc 
no doubt presented as to the three sons, H a r r y  M., G. B., and IT. J. 
lIeatll, and for like reason the father and testator himself dcterminccl 
the status of their interest, lt,aving the shares of the other clliltlren to 
the discretion of his csecutors, as set forth in item 1.5. 

This  in our opinion being the correct construction of tllc will in 
q~icstion, the authorities as they prcvail it1 this juristlictiol~ are  ill 
full support of his 110110~'s ruling that  the iharcs and interest of these 
trro beneficiaries, G. B. a d  TIT. J. Heath,  a rc  arailable to tlieir credi- 
tors, aud the jutlgnlcnt as rntercd riluqt be uphcld. T'azlghnn 7 > .  l T ' 1 5 ~ .  
152 S. C., 31; Xr-l l ichacl  c. I l u n f ,  83 3. C., 344; Pace  v. Pace,  7 3  
S. C'.. 118; X e b a n c  T. X c b a n c ,  30 S. C'., 131; Dick  ?I. P z t t h f o r d ,  d l  
S. C., 480. 

I n  D i c k  c. P i t c h f o r d ,  2 1  K. C., 480 (1 Dercreux & Battle's Equi ty) ,  
it was held t h a t :  "A dccd for land alld slaws upon trust, to apply 
annually the rents and profits to the use and benefit of the ( ( ' s f u i  que  
f rzrcf ,  for his life, 'so that tllcy sllall not be sold or disposed of or antici- 
pated by him,' without giving tllc estate over ill case of an  attempted 
.ale or anticipation, does not prevent an  assignment of his interest by 
the ccsfzti quc f m s f ;  and the assignee has a right to all account of the 
r m t s  and  profits from the  time of the assignment; but i n  such case, 
if there be iilterior co~ltingeilt trusts, h(1 h i  no right to call upou t l ~ c  
trustee for the surrender of the posseision of the trust property." 

This  principle was approved a i ~ d  applied to the case of creditors, 
clni~nants, in X c b a n e  c. X c b a n e ,  supra,  vhcrein it was held: 
"A. devised certain property to a trusttc, in trust to apply thc pro- 

ceeds to the mail~tenailce of liis son, and with a p r o ~ i s o  that  no part  
of tlic propcrty should be subject to the dcbts of his said son: l i c l d ,  
that this proviso was inoperative, and the creditors of the son had n 
riglit to have their claims paid out of tlie lroperty.  

"137 tlic use of no terms or a r t  car1 property be given to a man, or to 
:illother for him, so that  he  may continue to enjov it,  or derivc any 
l~e~lcfi t  from it,  as the interest, or his n~ainteiiance thereout or the likr, 
and a t  the same t ime defy his creditors and deny thein satisfactioii 
thereout. 

"The only manner in which creditors can be excluded is to exclude 
the debtor also from all benefit from, or iuterest in, the property, by 
such a limitation, upon the contingency of his bankruptcy or illsolvency 
a. will determine his interest and make it go to some other person." 
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And, delivering the opinion, Ruffin, C. J., said:  "Then, there is  no 
doubt that  the donee, Anderson, has, upon the principles and precedents 
mentioned, the  absolute right to assign his interest in these gifts, and 
that  his  assignee would have the right to take the estates under his 
own control. Tha t  being so, it  follows that  the interest of the cestzii q u e  
trust, whatever i t  may be, is liable in this Court for his debts; for it 
would be a shame upon any systelii of law if, through the medium of 
a trust or  any kind of contrivaace, property, from waich a person i s  
absolutely entitled to a comfortable, perhaps an  affluent, support, a i d  
over which he  can exercise the highest right of property, nanicly, 
alienation, and which, upon his death, would undou1)tedly be assets, 
should be shielded from the  creditors of that persou during his life. 
There is no such reproach upon nor absurdity ill our law;  for v e  
hold that  whatever interest a debtor has in property of any sort may 
be reached by his  creditors, either a t  law or i n  equity, according to the 
nature of the property. Terms of esclusioll of the donee's creditors, 
not amounting to a limitation of the estate, can no more repel the 
creditors than  a restraint upon alienatioii can tie the hands of the donee 
himself. Liability for debts ought to be, and is, just as  inucli all inci- 
dent of property as the jus disponcndi i s ;  for, indeed, it is one mode 
of exercising the power of disposition." 

I n  Pare v. Pace, szipm, Rodman, J . ,  said:  "I t  is settled that  
by no form of words can property be given to  a man or to another, 
in trust for him, so that  he shall not have the right to dispose of his 
est i~te in i t  unless there be in the instrunlent of gift a proviso that  upon 
an  attempted alienation i t  shall go over to some third person." 

I n  McJfichacl ?;. Ilulit,  s t i l ~ ~ a ,  Ch ie f  Justice Q?nifh refers nit11 all- 
provnl to Donne11 1) .  Xaiew,  40 K. C., 7 ,  in terms as follo~vs: "The case 
decided in  this Court, Donne11 T. JIa te~r ,  proceeds up01 the same prin- 
ciple. T h e  legacy there in question was in these words: 'I leave $300 
in the haiitls of my  cxccutors to pay out to lirr (his daughter) as  they 
sec that  she needs, if my estate will afford it.' R I I ~ ~ u ,  ( I .  J., says: 'Tl1~1 
testator intended perhaps to entrust his executors with a vague sort of 
discretion as to the time of paymcnt, but not with the discretion of 
withholding payment altogether. The  daughter had the absolute right 
to dcmand the whole sum at some time, and therefori? i t  is a ~ e s t e d  
transmissible legacy.' " 
-1 similar decision was made in  the more recent case of Vazigha,~ T. 

W i x ,  supra, where full  citations from our previous decisions on the 
subject a re  given. These earlier cases in  support of what has been 
termed the English Doctrine have been modified to some extent by our 
statute in relation to  spendthrift trusts. C. S., 1742. ,4 perusal 
of the law, however, will disclose that  such trusts are only permissible 
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BANK c. COTTON Co.; CONSTRUCTIOX C'O. 1.. BROCKESBROUGH. 

f o r  a restricted a inou~l t ,  "an a n n u a l  income not  t o  exceed $500 net," 
and  by correct interpretat ion to  be applied t o  t h e  support  of t h e  bene- 
ficiary f o r  h i s  l i fe  o d ~ ,  a n d  h a s  n o  appl icat ion t o  t h e  interests involved 
i n  th i s  li t igation, coming under  i tem 14 of t h e  will. E ' o w l e ~  I > .  Tl'ebster, 
173 hr. C., 442. 

I n  inany of t h e  other S ta tes  the i r  courts uphold a n d  apply  what  is  
known a s  t h e  ,2merican Doctriiie, and  which under  most conditions is  
not so exigent i n  f a ~ o r  of t h e  claims of creditors, a n d  t h e  Supreme 
Court  of t h e  United S ta tes  h a s  expressed approval  of this  view. B u t ,  
a s  heretofore stated, under  t h e  l a w  a s  i t  obtains i n  th i s  State ,  the in-  
terest of these defendants, created under  i tem 14 of t h e  will, is  clearly 
subject t o  just claims of t h r i r  creditors, arid t h e  j u t l g n ~ e l ~ t  of t h e  court 
below t o  tha t  effect is 

Affirnled. 

KANIi  v. COTTON COhlPAXT. 

(Filctl 22 January, 1021.) 

PER C I I T R I A M .  ?'his casc, by c o ~ ~ s e n t ,  n-as consolidated a d  heard with 
Bunk of <7nion P. t i p a f h ,  a l ~ d  involvrs t h e  same quest iom a s  a r c  prc- 
sented i n  tha t  case. F o r  thrl reasons t l i r r r  given, t h e  judgrnerit in  this  
case is  also 

Affirmed. 

CLARK SO^;, J. ,  not sitting. 

(Filed 22 January, 1'Ei.) 

C'onstitutional Imn-Statutes-Due Process-Valid Rights - Estates - 
Contingent Intrrestc\i'ills--Devises-Debts Due by the Testator. 

A contingent remaindrrman in lands acquires his interest therein snb- 
ject to the payment of testator's debts. and in that  respect can acquire 
no vestrd interest therein. and a sale thereof in good faith and at a 
fair price hy the c s e c u t r i ~ ,  for the pajment of decedent's debts, as 
authorized by statute, when by proper proceedings the land could h a w  
been sold for the purpose, though the executrix has mistaken therein 
the authority given her under the nil], cnmiot be held as  contrary to the 
Federal Constitution, Art. I, see. 10. prohibiting the enactment by any 
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A \ ~ ~ i ~ ~ ; . i ~ ,  by tlcfe~idaiits fro111 l l a r d i t i g ,  J . ,  at  October Term, 1923, of 
~ ~ ~ ~ C I ~ I , K K B L  I<(;. 

Ci\-il a r t io i~ .  'I'lic facts ~ i ~ a t c r i ~ ~ l  for tlir> tlwisiol~ of the case are as 
follo\\.s : 

'l'llis \I n s  all action brouglit by the Cliarlotte C'oi~sol~lated Col~struc- 
tiou Company, plaiutiff, against ,IcL TIT. Broclreiibrougli and others, to 
rcliiorr cloud from title to li~iid, m d e r  the prorisioi~s of cliaptcr 70, 
l'ublic Laws 1023. This  act p r o ~ i d ~ s  that where ail cxecutor under 
:I will, for tlie purpose of securing aswts u i t h  nhicll to pay off n l i d  
i~idebtetl~iess, iu good faith, and uiltler tlie n~istaken belirf that the will 
authorized him to do so, sells real estate of said estate for a fa i r  price 
and applies tlie proceeds of such sale to the payment of such indebted- 
ness, a i d  t l m e  facts arc establislictl in all x t io i i  to reniore cloud fro111 
title brought by tlic purcliaser 01' Iiis grantor, in wliic11 actio~i all per- 
sons who might claim any interest in said property are properly brouglit 
into court as parties defendant, the11 such sale so made 11,v said executor 
\\.ill be declared ralicl and bindiiig apon all contingel~t reniaiiidernwl~, 
esemtory derisees, and all persons who might in ally contirigency claim 
an  interest ill said property. 

The late Xiles 1,. Wristoil diet1 ill 1876, seized ant1 possesset1 of a 
lnrge :~lnouiit of property ill 3leclde11burg County, l ea r i t~g  a will which 
was duly probated a ~ i d  reeordctl ill the ofice of the clerk of the Superior 
Court for said county. 111 said nil1 lie al)pointed his nirlow, Mary R. 
Wriston, his executrix, i11struc.tilig her to pay a11 liis just dcbts, and, 
to make assets for this purpose, e m p o n e r i ~ ~ g  her to sel four tracts of 
land specified in said d l .  ,111 tht. residue of his  p o p w t y  lie d~viscd  
n i ~ d  bequcatlieci to said Mary I.:. Wris to l~  t luri~ig lier 11atura1 lifc. or 
~vido\vliood, wit11 rc i i~ai~ider  u l m l  licr dc~ntli or reniarriage to such of 
his children as should be the11 liviiig, and to the issue of such as 111ight 
1 ) ~  tl~cii tlc;itl, sliarc> a ~ ~ t l  sllarc alike, for tlie term of their 11atwa1 lircs. 
with renlaindcr in fee to tllcir childre~i;  but ill the emnt of the tlcatli 
of any of tlie testator's said children x-ithout issue, the share of such 
child to go to liis s u r r i ~ i ~ i g  h o t h e r s  and sisters, 01, to tlie issue of suc l~  
as might be dead; and ill the creut of the dent11 of :ill of testator's cliil- 
dren ~vitllout learing issue, tllen said property should go to  and be 
equally divided anio11g tlie testator's brother, Wi l l i an~  Wristo~i,  his 
sister, E. J a n e  Byerly, and the children of his deceased brotlicr, Samuel 
T. MTriston. 
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Said Xiles 1,. Wriston died l e a ~ i i i g  a large indebtedness. His  csecu- 
tr ix sol11 all the persolla1 property of said estate and all the four 
tracts of real propcrty n-hie11 she n-:is specifically empowered under tliv 
nil1 to sclll, and a p l ~ l ~  the proceeds to tllc paynimt of said indehtcdne~s. 
_\ftcr exlimisting suc.11 proceeds there still r c m a i ~ ~ c d  debts o ~ w d  by s>~i( l  
estate a ~ ~ l o u n t i n g  to nhout $10,000. T o  secure asscts to pay these debts, 
wid  mecutris, i n  good fa i th  and unclcr tlir ~nistaken belief that  the 
v i l l  autl iori~ed her to do so, sold and eonreyccl to E. D. Lattn, the 
grantor of the plaintiff i n  tliis action, a tract of some 5712 acres for 
a plirclinsc price of $7,416.25, and applictl all the proceeds of said salt. 
to tlie papnleiit of the debts of tlie (,stat(,. I t  appears that  this n a s  :L 
fa i r  price for said property a t  that  time. 

Tliereaftcr Latta conreyctl tliis propcrty to tliis plaintiff. Latta alid 
the plaintiff togctller ha re  been in sole, esclusirc, continuous and pc.ncde- 
able possessior~ of said land since ISDO, nithout ally adrerse claini 
thereto ha\-iug becin a d ~ a n c e d  by any olie clainiirig under wit1 will. 
The  executrix would ba re  been entitled, in a propcr proceeding for tllc 
wle of land to make assets, to ml order of court autliorizing the sale 
of said property. 

Mary X. W r i s t o ~ ~ ,  widow of tlie testator :md his executrix, died ill 
1913, without having remarried. F i r e  children of the said Mary E. 
Wriston and her deceased husband, Xiles L. Wriston, survirrd her and 
arc still liriilg, to n i t  : Atla TJT. Brockclibroupll. Bcssie IT. Durham, 
Lucie TIT, Ryder, Minnie 11'. Smith, and Ella IFT. Lee. But  for the con- 
T-cya~ice of this property by said l l a r y  E. Wriston, his executrix, to 
E. D. Latt21, these fire daughters of the testator nould liare brcn entitled 
to a life estate in said property. Three of thcm, Ada W. Brockcll- 
hrough, Bessie W. Durham, and Lucie 11'. Rytler, liare children, all 
of whom are of age and who would liavc been cntitlctl to a remainder 

u 

111 fee in  said propcrty, subject to dcfeasallce upoil the coutil~geiicy 
iiamed ill the will. Two of thew gralldchildre~i of tlie testator, to  n i t ,  
C a n d l e  D. Hunter  and Sarah  B. Payne, l i a ~  e two childreii each, all 
of whom are  minors. and n-ho would liare been entitled to a remainder 
iii said proprrty, contingent upoil the dcath of their respective parents 
prior to the  deatli of tlic present life tenants, and subjcct to defeasance 
upon the  contingelicy iialned in tlie mill. Coiiscqnently title to  this 
property would not h a r e  ~ e s t e d  absolntely until the dcath of either 
.itla K. Brockeiihrough or Bessie W. Durhaln or Lucie TV. Rytlcr, 1e:rr- 
ing a child or gralidchildren surviving her. I n  such event title ~vould 
ha re  rested a b ? o l u t t l ~  in tlie grandcl~ildrcii of the testator. Or, in the 
remote contingency of the death of all of the testator's fiue daughters 
witliout any of them leaving issue, title would have rested in the de- 
scenclants of the  testator's brothers and sisters. 
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Prior to the commencement of this action all of the children and 
grandchildren of the testator had executed quit-claim deeds releasing 
to said E. D. Latta, his heirs and assigns, all their right, title, and 
interest in said property. The only direct descendants of the testator 
who have not executed such deeds are his four minor great-grandchil- 
dren, contingent remaindermen. 

This action is brought for the purpose of having the conveyance by 
said Mary E. Wriston, executrix, to E. T). Latta, aforesaid, declared 
valid and binding upon these contingent remaindermen and upon the 
other contingent remaindermen, descendants of the deceased brother 
and sister of the testator. 

George H. Brockenbrough testified : 
"I am one of the defendants in this action. Mrs. Mary E. Wristoil, 

who was the executrix of the last will and testament of her husband, 
the late Miles L. Wriston, mas my mother-in-law. I assisted her in 
the managenleut and closing up of the estate. Mr. Wriston's estate 
was subject to rather heavy indebtedness at his death. Mrs. Wriston, 
the executrix, had to sell all the personal property of the estate, and, 
following that, all of the real estate which she was empowered by item 
1 of the will to sell, i11 order to secure assets to pay these debts. After 
she had exhausted these resources there still remained an indebtedness 
in the neighborhood of $10,000. She then sold to Mr. E. D. Latta the 
property described in paragraph 1 of the complaint which you sliow 
me, which was part of a farm. I made the sale for her. I t  was sold 
for a purchase price of about $85 per acre. I don't remember the total 
amount, but the consideration stated in the deed was the correct amount 
of the purchase price. At the time that sale was nlade Mrs. Wriston, 
as executrix, and I, as her adviser, both understood she had power to 
make that sale. She made it in good faith and for the sole purpose of 
acquiring assets wit11 whicll to pay debts of the estate. .Ill the proceeds 
of that sale were applied to the payment of the debts of the estate. 1 
was familiar with that property, having lived in Charlotte since 1874. 
I was more or less familiar r i t h  real (.state values in and around Char- 
lotte. I tried the market, and the price Mr. Lnttn paid x a s  the best 
price I could get for this property. It was consitlcretl n fair price at 
that time. I have been more or lcss familiar with that property since 
it was sold to Mr. Latta. I am related by marriage to all the defend- 
ants in this action, and I can statc that no adrerse claim to said prop- 
erty has ever been made by any of the persons who might clail~i under 
this will. Since the property was sold to Mr. Latta, so far  as I Bno~v. 
Mr. Latta and the plaintiff have been in peaceable possession of this 
property ever since Mr. Latta bought it. I can state that I was suffi- 
ciently familiar with the affairs of this estate to know that all of the 
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1)crmiial property had been sold and that  it was necessary to sell this 
real estate to  pay the valid debts then outstanding against the cstate. 
1: can swear to that." 

E. D. Latta, Jr . ,  testified: 
"I am a son of E. D. Latta,  u h o  purchaued the property involved in 

this action from Mrs. Wriston. I am vice-president of the Charlotte 
Consolidated Construction Company, the plaintiff in this action, which 
bought this property from Mr. Latta. I h a r e  been familiar with this 
property ever since I have been connected with tlle plaintiff compauy, 
nllich has been 21 years. N o  claim whatsoever has been made to any 
title or interest in this property by any one claiming under tlie last will 
and testament of Miles L. Wriston during that  time." 

Plaintiff offcred in  evidcnce deed dated 1 September, 1890, recorded 
in the office of the register of decrls for Mecklcnburg ('ounty. in Book 
74. page 177, as follows: 

STATE OF NOKTH CAROLIKA, 
MECKLENBURG COUNTY. 
This  deed, made this the 1st day of Septrmber, 1800, by 31. E. Wris- 

toll, esecutrix of hf. L. Wriston, deceased, of Mecklenburg County, and 
Sta te  of North Carolina, of the first part, to Edward D. Latta, of Meck- 
lenburg County, and State of Nor th  Carolina, of the second part ,  
witnesseth : 

Tha t  the  said 31. E. Wriston, esecutris of N. L. Vr is ton ,  deceased, 
in consideration of the sum of $7,416.25 to me paid by Edward D. 
Latta, the receipt of which is hereby acknonledged, has bargained and 
sold, and by these presents does bargain, sell and convey to tlle said 
Edward D. Latta and his heirs all that  piece or tract of land in Char- 
lotte Township, MeckIenburg County, State of Sort11 Carolina, adjoin- 
ing the lands of W. N. Fail ing and others, and bounded as follows: 

Beginning a t  a red oak, Wm. Johnston's corner, and runs  with his 
line N. 37% T.TT. 55 poles to a pile of stone, W. IN. Failing's corner; 
thence with his line S. 4855 W. 81 poles to a stake and pointers in line 
of the Smith land (now 4 C's) ; thence with tlle line of said land S. 
473i E. 59 poles to a white oak, corner of Mrs. Orr's land;  thence with 
t v o  lines of the same, first, S. 62 poles to a pile of stone (where a dog- 
\vood stood); second, S. 74 E. 27 poles to a pile of stone in  the road 
known as  logtovn road; thence with said road, first, N. 361/1 E. 261h 
poles; second, N. 1?4 W. 131 poles to a point i n  the road X. 413h E. 
26 links from a nh i t e  oak;  thence with Wm. Johnston's line S. 41v4 
IT. 72 poles to the beginning, containing 87% acres, the said land being 
sold by tlie acre a t  $85 per acre. 

T o  have and to hold the  aforesaid tract or piece of land, and all privi- 
leges and appurtenances thereto belonging, to the said Edward D. Latta 
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a ~ l d  his 1ici1-s and assigns, to them and their only use and behoof forever. 
And the said 31. E. Wriston, executrix as aforesaid, covenants that  she 
is seized of said premises in  fee aiid has a right to coi~vcy the same ill 
fee. simple, and the  sanlc are  free and clear froin all el~cuinbrances, and 
tliilt she will warrant  a i d  defend the said title to the same against the 
claillis of all persons whatsoever. 

111 tcstimolly whereof, the said 31. E .  Wristoa, executrix, as afore- 
said, has hereul~to set her h a ~ i d  and seal, this the day aiid year abow 
~ ~ r i t t e l i .  M. E. WRISTOS, Esec i~ t r i s .  (Seal.) 

,ittest : 
GEO. H. B R O C ~ C E S B K O ~ G I ~ .  

Tlie foregoing deed was duly proveil by oath of the subscribi~lg 
wi t~~ess .  

Let it with this certificate be registered, this 3d day of September, 
1890. J. T\I. MORROW, C. S. C. 

Filed 12 September, 1890; registered 1 8 September, 1890. 

The  plaintiff offered in  evidence deed dated 5 June,  1914, recorded 
ill the office of tllc register of dceds of Necklel~burg (I'ou~lty, in Rook 
325, page 549, as follows: 

STATE O F  KORTII CAROLIKB, 
XECXLEXBVRG COUKTY. 
This  deed, iiiade this the 5th day of June,  1914, by George H. Brock- 

ei~brough and wife, Ada W. Brockenbrough, George H. Brockenbrough, 
Jr . ,  Mary  G. and Sarnh hl. Brockenbrough, J. -1. Durham and vife,  
Bessie W. Durliani, N a r y  W. Durham, Dr .  W. M y m  Hunter  and 
wife, Camille D. Hunter,  B.  Rush Lee and wife, Ella W. Lee, Mrs. 
Xinnie  W. Smith (widow), Mrs. Lucy TV. R ~ d e r  (wi~lo\v), all of the 
county and Sta te  aforesaid, parties of the first part, and Edn-ard D. 
Latta, of said county and State, party of the second part ,  witnesseth: 

That ,  ~vl-hereas, Mrs. X. E. Wriston, ex~cu t r ix  of the last will aild 
tes ta in~nt  of 11. L. Wriston, deceased, for  the purpose of making assets 
wit11 which to pay the indebtedness of her testator, did,  on the 1st day 
of September, 1890, for the consideration of $7,416.25, by deed duly 
executed, sell and convey to the said Edward D. Latta all that  tract of 
land hereinafter described; and 

Whereas the purchase price paid for said land was a full and fa i r  
one and was used by said executrix in  the  payment of the iudebtedness 
of the estate of her testator; and whereas certain doubts h a w  ariqen 



as to ~vhrtlier the will of the saicl 11. L. Wriston, deceased, co~~fe r rcd  
u p o ~  his executrix plenary power to scll saitl land for tlie purpose of 
nlaking assets \\ it11 ~vllicll to pay tlie iiideltedness of said estate without 
obtaining an  order of court to that  end;  alld \\hereas those of the 
parties of the first part vlio a r ~  dcrisees u ~ ~ d e r  said will arc desirous 
of ra t i fy i~lg  and confirming the act of the said 1 2 .  F:. Wriston, executris 
aforesaid, in selli~lg the lalids hereill rdc r r cd  to and lierei~lafter tie- 

%. 

scribed, for the purpose of making assets with n-hich to pay the debts 
of said estate: 

Sow,  therefore, in collsiclcratiol~ of t l u ~  prcwises i111d the suin of one 
dollar, to thcin in hand paid by tllr p r t y  of the secoi~d part ,  tlic r e c ~ i p t  
of which is hereby acknonlcrlgetl, tlw parties of the first part  h a \ ?  
lirrcby granted, renlised, released and quit-claimed, and by these pres- 
cwts do grant, rcmise, relvasc and quit-claim unto the  said Edn ard D. 
Latta, liis llcirs aild assigns, :ill their right, title and interest of erery 
ilaturc and description in and to that  tract of land, lying and being in 
the city of Charlotte, conlity and State aforesaid, and des'cribed by 
111ct~s a i d  bounds in tlic deed of thc~ said hf. E. 'CIT1%ton, csecutris, 
ctc., to the said Edward I). Latta, dated September one, one tliousancl 
eight hundred and ninety, ant1 duly recorded in  the register's officc, 
for said county and State, iii I3ook 171, page 177, reference to which 
is therein madc for a full description to said land. A11d for the roil- 
sideration aforesaid, the saitl parties of the first par t  do hereby fully 
rat ify aud c o ~ ~ f i r n ~  tlic said tlwd nlatlc by the said Jl. E. TYriitoi~, VXWII- 

r r is ,  ctc., to the saitl Etlnwrd D. Lntta, 011 the, said first clay of S q -  
ttmber, one tliousand eight hundred and ninety, for the  land therein 
described, to all iiiteiits and purposes as if she had been fully authorized 
and empo~vered by the will bf her trstator to csecute the sanw for the 

The saicl deed was duly signed by the grantors therein nanied, allti 
tluly acknowledged, with prir.g esami~i; i t io~l of the married noi~icn  he- 
fore proper officials, and recorded, ill accordal~cc with l a~v .  

The plaintiff offered in e d e n c e  a deed dated 4 Kol-~liibcr, 1922, 
wcorded in the officc of tlic rcgistw of tlcetis for  Meck l~~rburg  ( 'ou~lty.  
in Book 485, 13. 54. The  said deed is in all respects similar to the 
before mentioned deed made by Geo. R. Brockenbrough and others. 
Said tlcctl is made by Virginia L. Ryder, Jiio. F. Durhanl, Bessie Dur- 
l ~ a n i  Scott a ~ i d  l~mband ,  B r j  011 ('. Scott, to Ed~vard.  D. Latta, and was 
duly acknowledged with p r i ry  exanlination of the married women beforc 
proper officials, and recorded, in accordance nith law. 

lssues n e r e  duly suhinitted to the jury and tlie allsn7ers t l~crr to  wt 
out ill the judgment. 
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The judgment is as follows : 
"This cause coming on to be heard before his Honor, Wni. F. Hard- 

ing, judge holding courts of the Fourteentli Judicial District, and a 
jury, and it appearing to the court from the returns of summons herein 
ant1 from the affidavit of E. D. Latta, Jr . ,  that serrice of summons 
herein has been duly accepted, or has been had personally upon all the 
defendants who could after due diligence be found in this State, and 
that service of summons by publication has been duly made upon all 
nonresident defendants and upon all persons whose names and resi- 
dences are unknown who may in any contixigency claim any interest in 
the subject of this action; that proper discreet guardians ad litem have 
been duly appointed by the court for the iufant defendants and for all 
persons whose names and residences are unknown, and for any persons 
not in being who may in any contingency claim an inttxrest in the sub- 
ject of this action; that said guardians ad litem hay? duly accepted 
service of summons and filed answers in behalf of their I-cspcctive wards 
to the complaint of the plaintiff, and that the time fised by law within 
which the other defendants were required to appear and answer or 
demur to the complaint of the plaintiff has long since expired, and none 
of such other defendants having appeared and either miswered or dc- 
rnurred to said complaint; and the jury having for their verdict an- 
swered all the issues submitted to them by the court in favor of the 
plaintiff and against the defendants, as follows: 

"1. Did the late Mary E. Wriston, executrix of the last will and testa- 
ment of Miles L. Wriston, deceased, sell the personal property of the 
estate of her testator and all the real estate specified in item 1 of the 
will of said Miles L. Wriston, and apply the proceeds thereof to the 
payment of the debts of said estate as alleged in the complaint 1 Answer : 
'Yes.' 

"2. I f  so, did there remain, after exhausting the prcceeds from the 
sale of such property, an indebtedness in the sum of about $10,000 
owing by said estate, as alleged in the complaint? Answer: 'Yes.' 

"3. I f  so, did said Mary E. Wriston, executrix, on or about 12 Sep- 
tember, 1890, in good faith, and under the mistaken belief that she 
was authorized under said will to do so, convey the property described 
in the complaint of E. D. Latta at  and for a purchase price of $7,- 
416.25, in order to secure assets with which to pay said indebtedness, 
as alleged in the complaint? Answer: 'Yes.' 

"4. I f  so, was said sum of $7,416.23 a fair price for said property, 
as alleged in the complaint ? Answer : 'Yes.' 

"3. I f  so, have said E. D. Latta and his grantee, this plaintiff, and 
its grantees, been in the sole, exclusi~e, continuous and peaceable pos- 
session of said property for more than 20 years without any adverse 
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claim to said property having been asserted by any person claiming 
under the last will and testament of the said Miles L. Wriston, as 
alleged in the complaint ? Answer : 'Yes.' 

"6. I f  so, did said Mary E. Wriston, executrix, apply said sun1 of 
$7,416.25 paid by said E. L). Latta as purchase price for said property, 
xnd every part thereof, to the paynient of the indebtedness of said 
estate, as alleged in the complaint? Answer: 'Yes.' 

('And it appearing to the court from the foregoing verdict of the jury 
that Nary E. Wriston, executrix of the last will and testament of the 
late Niles L. Wriston, would have been entitled, in a proper proceeding 
brought for that purpose, to an order for the sale of the property de- 
scribed in the complaint for the purpose of making assets to pay the 
debts of her testator : 

"Now, therefore, upon motion of plaintiff, it i s  hereby ordered ad- 
judged, and decreed that the sale and conveyance of the land described 
in the complaint by said Mary E. Wriston, executrix of the last mill 
and testament of Miles L. Wriston, deceased, to E. D. Latta, the grantor 
of the plaintiff herein, be and the same is hereby declared valid and 
binding upon all of the defendants to this action, and upon all other 
persons, descerldants of the late Miles L. Wriston, or of the late Wm. 
Wriston, or of the late Samuel T. Wriston, or of the late E. Jane 
Byerlg, whatever may be their names and wherever may be their resi- 
dences, and likewise upon all persons who may be born hereafter, de- 
sce~ldants of the late Niles L. Wriston, of the late William Wriston, 
or of the late Samuel T. Wriston, or of the late T. Jane Byerly." 

Defendants C. H. Gover and H. C. Dockery, guardians ad litern, in 
apt time demur ore tenzis to the complaint of the plaintiff upon the 
ground that upon the facts set forth in the complaint the plaintiff is 
not entitled to the relief prayed for and that chapter 70, Public Laws 
1923, relied upon by plaintiff in support of its position, is invalid for 
the reason that it undertakes to validate a transaction which was void 
i n  its inception. Demurrer overruled, and defendants except. Case was 
then heard upon the evidence of the plaintiff, and the jury returned a 
1 rrdict in f a ~ o r  of the plaintiff and against the defendants. Judgment 
signed. Ikfenclants except to the judgmcnt of thc court, and assign as 
vrror : 

"1. That his Honor erred in refusing to sustain the defendants' de- 
1liurrc.r to the complaint, which is the defendants' first exception. 

"2 .  Thxt his Honor erred in overruling the defendants' objection to 
rlie judgment tendered by the plaintiff and in signing the judgment 
'lppearing in  the record, which is the clefendants' second exception." 

The exceptions were overruled, and the defendants appealed to the 
Supreme Court. 



i 4 IX  THE SUPREME COURT. 

Catlsler d C1ans1er for  plaint@'. 
C'. H .  Gor*er a d  11. C. Dockery for  d e f e n d a n f s .  

~ ' E R  CT-RIAM. There is only one question involved in this appeal- 
tlic validity of chapter 70, Public Laws 1923. This  act is ill substance 
as follows: I t  provides that  where ail esrcutor u n d e ~  a will, for the 
purpose of securing assets with which to pay off valid indebtedness, ill 
good faith, and uuder the mistake11 belief that the will authorized hi111 
to do so, sells real estate of said estate for a fa i r  price and applies thrl 
proceeds of such sale to  the payment of such indebtediless, and these 
fhcts are established i11 a n  action to reinow cloud from title brought 
by the purchaser or his grantor, in which action all pe .sons who might 
claim any interest in said property are  properly brought into court as 
parties defendant, then such sale so made by said executor will bc 
declared valid and binding up011 all contingent remai~ldermen, esecu- 
tory devisees, and all persons ~ v h o  niight in any contingency claiiii all 
interest in said property." 

('onstitution of U. S., Art. I, sec. 10, i n  part  is as follows: "No State 
shall . . . pass any bill of attainder, ex post facto law, o r  I c c ~  irn- 
pairing t h e  obligation of contracts." 

The Fourteenth ,lmendnient to the Constitution of the United States, 
in part, i s  as follows: "Section 1. . . . KO State shall make or 
enforce any  law which shall abridge the privileges 01 inlniunities of 
citizens of the Gilited States;  nor shall ally State deprive ally person 
of life, liberty, or property, witliout due process of law;  nor deny to 
any person within its jurisdiction the  equal protection of the laws." 

C'onstitution of N. C., , b t .  I, see. 17, is  as follows: ('XO person ought 
to be taken, imprisoned, or disseized of his  freehold, l i k ~ t i e s ,  or  privi- 
leges, or outlawed or exiled, or  i n  any manner deprived of life, liberty, 
or property but by the law of t he  land. Const., 1368; Const., 1776; 
1)ccl. Rights, s. 1 2 ;  Magna Carta (1215), cli. 39 (1285), ch. 29." 

Black's Constitutional Lam ( 3  ed.), p. 596, says: "Vested rights are 
to be secured and protected by the lam and a statute which divests or 
clcstroys such rights, unless it be by due process of Ian ,  is uuconstitu- 
tioual and 

Black, supra, a t  11. 782, says: "Retroactive (or retrospective) laws 
:Ire not uncoastitutional unless they . . . impair the obligation of 
col~tracts, or divest vested rights, or u n l e s ~  they are :,pecifically for- 
bidden by the coristitution of the particular State." 

This  matter is clearly stated by the late Associate Justice STralXer, 
~ h o  was always painstaking and rareful, ill Anderson 9 .  SYilkins, 142 
S. C., 157: "The general rule, therefore, is that  the 1,egislature may 
validate retrospectively any proceeding which might ha~.e  been author- 
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izecl ill advance, elell though its act, it  has bceu said, map operate to 
direst a right of acatiol~ c,sisting in  favor of an  iiidividual, or suhject 
hill1 to a loss he ~ o u l d  othernise h a l e  not illcurred. 6 A. J: E. Ell?. 
( 2  cd.), 910. There are, of course, exceptions to this rule, but 
tliis case is not within any of them. 111 regard to the validity of rctro- 
:~c t i re  lcgisl:~tion, so f a r  as i t  may affect ouly expectant or coi~tingent 
iiitrrcsts, v e  thiuk the law is me11 st.ttletl that  the power thus to deal 
nit11 such i i i tere~ts resides in the Legislature. Juati te  T1700clbu~y stated 
the rulc with great clearness, and u h a t  llr said 1i:ls bcen accepted bg 
tlie courts and law-writers as ail autlloritativc u t termcc and as declar- 
i11g the true doctri~lc. upon the subject. Laws ciiacted for the bcttcr- 
inelit of jutlicial proccciurc and the unfettering of estates so as to bring 
tllein into the market for sale, cannot be rcgarded as opposcd to fundn- 
ilie~ital ~naxiilis, 'L I I I~CSS  (as he  says) t l i v  impair  rights wliicli are 
vcstetl; because most civil rights are derivcd from public lan 4 ;  a ~ i d  if ,  
hrforc the rights become vested ill p:~rticular iiidividuals, the cuiir ell- 
ieiice of thc State iiccessitates amerldlnents or repeal of sncbli laws, tliosc, 
iildi\iduals h a w  no cause of complaiilt. The  poncr that  autl iori~es 01 

proposes to g i ~  c, may nlv aj-s re\ oke before ail i ~ ~ t c r e s t  is perfectctl ill 
tlie doliee.' ,Ilerrl// 1 % .  Bh~t~hurne ,  1 S. TI., 213; Cooley (7  ed.), 311. 
( 'hunccl lo~ Kettt, ill speaking of r e t roac t i~e  statutes, says substantially 
that, nhi le  such statutes affecting a i d  changiilg ~ c s t r d  rights are  very 
geilerally considered in  this couiitry us fourldrd on uiicollstitutioiial 
principles, ant1 collsequcntly inoperative and 1 oici, yet that  tliis doctrine 
is not uiidcrstood to apply to renlcdial statutes, nhicll may be of a 
~~e t roac t i r e  nature, proridrd they do not impair contracts, or disturb 
absolutely vestcd rights, and only go to coilfirin rights already csistiiig, 
ant1 proceed ill furt11er:rncc of tlic rciriedy by curing defects a i d  adding 
to the nieails of el~forcirig esistillg obligzltiol~s. Such statutes ha7 c been 
lleltl rnlid -\\hem c l ~ a r l y  just a d  rcaso~~able,  alld coilduciw to the gen- 
eral nelfarc, e\ en though they iniglit operatc ill a degree upon csiztiilg 
rights. 1 Kent ('uin., 442." 

'l'l~e C'oiistitntion of North Carolina, aliiiotatecl by Coiil~or and 
('lirshire, p. 69, t r r a t i~ lg  of Article 1, seetioil 17, u~ lde r  suhtl i~ii ion K, 
says: "The Lcgislaturc has no 11075 er to clcstroy or i i~terfcrc n it11 T estetl 
r ights;  but a bare eqcctai icy is not such a vested right as will be pro- 
tcrtctl by the c .o~~st i tu t io i~al  pro\isioil." Scc L:~illotX 1 .  Oil C'o., 165 
S. C., 67;  Pentlieton c .  I V i / / i a n u ,  175 S. C., 252;  D a ~ l ~ s o n  1.. I l 'unt l ,  
IT7 S. C'., 163;  Eclccni~c's r ' .  C'ontrs., 183 3. C., 60; noard  of I<'tllicaflot% 
1.. C'onzrs., I83 S. (I., 302 ; U I I T ~ E ? /  2'. Cfo~nrs., 184 N. C., 2 7 7 ;  Brou n 2'. 
11 lllshoro. 1% S. (I., 36'3. The sarnc antliors, u~ltler sn1)tlivisioil IS, p. 
7 2 ,  says: "The gci~rra l  rule, subject to some esceptio~is, is that  the 
Lcgiqlature may mlidnte retrospectively any proceeding nhich might 
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have been authorized in advance, even though its act may operate to 
divest a right of action existing in favor of an individual, or subject 
him to a loss he would not otherwise have incurred." 

As a guide it is always well to go back to our fundamental and con- 
stitutional law. These at all times should be held secred. They are 
the reason and wisdom of ages. No law "impairing the obligation of 
contracts," "due process of law," "law of the land," "vested rights." 
The question in the instant case: I s  chapter 70, Public Laws 1923, 
such a retroactive statute as to destroy or interfere with rested rights? 
We do not think so. Miles L. Wriston died in 1876, leaving a large 
estate and considerable indebtedness. H e  willed that all his just debts 
be paid. H e  appointed his wife, Mary E. Wriston, executrix, and gave 
her power to sell four tracts of land specified in the will to pay the 
debts. After the payment of all the debts he devised and bequeathed 
all the residue of his property to his wife, Mary E. Wriston, during 
her natural life or widowhood. On her death or marriage, the re- 
mainder over to certain vested, contingent remaindermm and executory 
devisees. The executrix sold the four tracts of land, which she was 
given authority to sell under the will, and all the personal property 
belonging to the estate, and applied the amounts received to the debts 
of Miles L. Wriston. There was left unpaid debts to the amount of 
about $10,000. To secure assets to pay these debts, in  good faith as 
executrix, she sold the land in controversy, 87% acres, to Edward D. 
Latta for $7,416.25, which was a fair price for the land a t  the time, 
and made a deed to him thinking she had a right to do so. Thereafter 
Latta conveyed the property in dispute to plaintiff in this case. The 
deed to Latta mas made by Mary E. Wriston, executrix of M. L. Wris- 
ton, deceased, on 1 September, 1890, and Latta and his assignee, the 
plaintiff, have been in the uninterrupted possession of the land ever 
since the conveyance some 33 years ago. Mary E. Wriston is dead and 
all of the children and grandchildren of Miles L. Wriston, who are of 
age, have executed quit-claim deeds releasing to said Edward D. Latta 
and his heirs and assigns all their right, title and intermt in the before 
mentioned land. The only direct descendants of Miles L. Wriston who 
haye not executed quit-claim deeds are his four minor grandchildren, 
contingent remaindermen. 

The executrix, N a r y  E. Wriston, would have been entitled, under the 
law existing at the time she sold the land to Edward D. Latta, to have 
brought a proceeding for the sale of the N1/l acres of land to make 
assets to pay the debts of Miles L. Wriston. The court in such proceed- 
ings mould necessarily have made all parties who had any interest, 
vested or contingent, under the will, parties to the action as provided 
by Ian-. 
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I f  this had been done, all parties who had any interest, vested or 
contingent, would have been bound, and Latta would have gotten a 
good fee-simple title. The parties who were entitled under the will 
took subject to debts. Their interest, whether vested or contingent, 
was c u m  onore. The money that the land brought went to pay the debt 
which the land was charged with paying. I n  good conscience, moralh 
and equity, the parties under the will, whether vested or contingent re- 
maindermen or executory devisees, had nothing in the land-no vested 
interest. The land was subject to the debts of Miles L. Wriston. The 
sale left the remaining property discharged to the amount of the pur- 
chase price paid for the land in controversy free from debt. 

The present statute, when all these facts appear, is curative and retro- 
spective, and is nunc pro tunc, constitutional, legal, and does not inter- 
fere with or destroy vested rights. As was said in Board of Educatio,l 
v. Coma. ,  s u p a :  "Subject to certain exceptions, the general rule is that 
the Legislature may validate retrospectively any proceeding it might 
have authorized in advance." 

I n  Edwards 2.. Coml-s., supra, the Court held a re t roact i~e act of the 
Legislature validating an invalid attempt of municipal authorities to 
levy a special road tax after the expiration of the period fixed in t h ~  
prior act. I n  this connection the Court said: "This conclusion rests 
upon the recognized and accepted doctrine that a retrospectire law, 
curing defects in acts that have been done, or authorizing or confirnling 
the exercise of powers, is valid in those cases in which the Legislature. 
originally had authority to confer the power or to authorize the act. 
The General Assembly unquestionably had original authority to confer 
the right to l e v  a tax for the year 1921, in like manner as it had tione - 
for the two preceding years." 

The property was sold to Edward D. Latta in good faith by Mary E. 
W r i s t o ~ ~ ,  executrix, through her son-in-law and adviser, Georgi H. 
Brockenbrough. H e  witnessed the deed almost a third of a centurv 
ago. From :is testimony he has done all he could to keep faith, "thr 
whiteness of his soul," by his conduct, and it may not be amiss to quote 
from his testimony the conduct of the others: "I am related by mar- 
riage to all of the defendants in this action, and I can state that no - 
:tdverse claim to said property has erer been made by any of the per- 
sons who might claim under this will." 

From a careful examination of the record we can find no error, ant1 
the judgment appealed from was in accordance with law. 

No error. 
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JOHN P. BARBEE v. JAMES C. DAVIS, DIRECT~U GESERAL a m  AGEXT OF 

TIIE NORTH CSROLISA RAILROAD COJIPAST, AS11 TIIE SOUTHERX 
RAILWAY COMPANY. 

(Filed 22 January, 1924.) 

Plea&gs-A~nendn~emt~Discretion of Court-Commerce - Federal  
Employers' Liability A c t R a i l r o a d s .  

In  an action against a railroad company for damages for a personal 
injury brought nithin the time limited by the State :statute, and which 
Iins betw pentling for s t w r a l  years, i t  i.; vithin the sourid discretion of tht, 
trial jutlgr not to 1)ermit the dt~fendnilt to amtwtl its ttnsner. just I~eforc. 
the trial of the cause, and set up as  a defense, under the Federal Em- 
ployers' Liability Act, that the plaintiff, i ts employee was, a t  the time 
of the injury complained of, engaged in interstate commerce, and his 
cause of action had been barrcd in two j m r s  under th?  provisions of the 
Federal statute. 

Where a railroad company has been sued in the State court for clam- 
ages for an alleged personal injury, and from the allegations of the com- 
plaint it  appears that the cause of action was based upon the principles 
of intrastate commerce, by its answer the defendant; waives its right 
thereafter to set up as  a defense that the plaintiff, it's employee, a t  the 
time of the injury, was engaged in interstate commerce, and contend that 
the Federal Employers' IAahility Act controlled upon the trial. 

Where an employee's action against a carrier to recover damages for 
its negligence in inflictins on him il personal injury, upon allegations of 
the complaint that it arose in intrastate commerce, thew al le~at ions will 
be taken a s  true w11e11 not denied in the answer. C. 15., 345. 

Constitutional Law - Statutes  - Federal  Einploy~1.s' Liability Act - 
Commerce. 

The Federal Employers' Liability Act is valid and binding upon the 
State courts under the commerce clause of the Federal Constitution. 

Where a railroad coml~any has failed in apt time to plead drfensc< 
under the Federal Employers' Liability Act, and has thereby waived its 
right. and the trial has been proceeded with upon the allegations of the 
complaint that the plaintiff, its employee, had been injured while per- 
formin:. his duties in intrastate commerce., evidence that he n a s  co en- 
gaged in interstate commerce is irrelevant and properly escluded. 

Appeal a n d  Er ror  - Objections a n d  Exceptions -- Questions a n d  
Answrrs--Record. 

Exceptions to the escluqion of questions will not bc considered on 
appeal unless the materiality of the espected answers is  properly made 
to appear of record. 

Scgligcnce-Evidence-Questions fo r  Jury-Trials. 
In  an employee's action against a railroad company to recover dam- 

nges for a personal injury alleged to have been negligently inflicted on 
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him in the course of performing his duties, evidence that he was therein 
injured ~ ~ h i l e  running along a way bet\\een two parallel tracks on the 
clefendant's yard, by stepping on a piece of stick, unseen by him, while 
hi3 attention was concentrated upon performing this serrice, and that  it  
was the duty of the defendant to have kept this pass clean and safe for 
him, is sufficient to take the case to the jury upon the issue of the de- 
fendant's actionable negligence. 

8. Statut~s--E'edernl Einplogei~s' Liability Act - Commerce - Intrastate 
Commerce. 

The Federal Employers' Liability Act, in relation to interstate com- 
merce, has no application where the clefendanb railroad company's em- 
ployee was a t  the time engaged in his employment a s  a brakeman in 
defendant's freight yard, and a t  the timc. complained of, his duties were 
in conriection with an intrastate train, though trains engaged in inter- 
state commerce were also made up in  these yards. 

A 1 ~ ' ~ ~ . ~ ~  by defendants  f r o m  SfacX,, J., a t  &y Terln, 1923, of GLTIL- 
FORD. 

T h e  mater ial  facts  a r e  a s  f o l l o ~ r s :  
T h i s  n a s  a civil  action to  recover damages f o r  a n  alleged persolla1 

i l l jury received by t h e  plaintiff wliile da or king a s  a y a r d  brakeman oil 
t h e  Pomoila yards,  near  t h e  ci ty  of Greensboro, K. C., t h e  plaintiff 
allcging t h a t  t h e  Sort11 Caroliila Ra i l road  Company was  t h e  owner of 
a rai l road t rack  f r o m  Charlotte, th rough  Pomona  a n d  Greensboro, to  
Goltlsboro, a l l  i n  X o r t h  Caro l ina ;  t h a t  t h e  said rai l road company, be- 
fore t h e  i n j u r y  conlp la i i i~d  of a n d  t h e  b r i n g i ~ ~ g  of th i s  action, h a d  
Icnsed i ts  roadbed, yards, and  privileges to  t h e  Southern  Rai lway  Com- 
p a n y ;  t h a t  t h e  Soutliern Rai lway  Company h a d  taken possession of t h e  
same, including t h e  yards  a t  Pomoila, a n d  h a d  operated t h e  same un t i l  
I J a n u a r y ,  1918. 

T h a t  thereafter  a l l  of t h e  rai l road yards  and  switch t racks owned 
by t h e  N o r t h  Carol ina Rai l road  Company (a l l  being in N o r t h  Caro- 
l ina) ,  and  controlled or  operated by  t h e  Southern  Rai lway  Company 
as lessee, including t h e  locomotives, engines, cars  and  al l  other equip- 
111cnt of t h e  Southern Rai lway  Company, were taken o w r  by t h e  United 
States  of America, and  since t h a t  datc, and  u p  t o  a n d  including t h c  
da te  of the  alleged i n j u r y  to  t h e  plaintiff, a l l  of t h e  lines, yards, s~vi tch 
tracks a n d  other  equipment of the  said N o r t h  Carol ina Rai lroad Conl- 
p a n y  arid t h e  Southern  Rai lway  Company were continuously in  t h e  
possession of, operated a n d  coritrollcd by t h e  Director  General  of Rai l-  
roads of t h e  L-riited States, pursuan t  to  ccr tain acts of Congress and  
proclamations of t h e  President  of t h e  United States. 

T h a t  t h e  Pomona  yards  i s  a place where cars  a r e  switched, and  a t  the  
t ime  of t h e  i n j u r y  to  t h e  plaintiff,  ca rs  mere being assembled by  t h e  
drfendant .  T h a t  there a r e  twenty-six t racks running  parallel and  close 
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to each other, nearly east and west; and that there are brakemen, con- 
ductors and engineers who operate the switch engines and cars at  
Pomona yards for the purpose of assembling the box cars to be used 
by the defendant. That the plaintiff, at the time of his injury, was 
employed by the defendant as a brakeman upon said yard, and was in 
the performance of his duty as such brakeman. Tha; on the ~norning 
of 8 April, 1919, the plaintiff was on the Pomona yard, performing 
his duty as a brakeman; that the engineer on the shifting engine, with 
whom the plaintiff operated, was running his engine with two cars 
towards the switch, and i t  mas the duty of the plaintiff to run down 
the right of way along by the side of the track and by the side of the 
box cars so that, at  the proper place, he might pull the lever of the box 
cars and uncouple the box cars from the engine, so that they would go 
onto the switch, as intended by the engineer. That as the engine came 
back towards the switch the plaintiff ran, as he was required to do, 
along between the two tracks, for the purpose of performing his duty. 

That as he ran down the track towards the switch b13tween the tracks 
he stepped upon a stick of wood, which the defendani had negligently 
allowed to remain in the run-way, and which the plaiiitiff did not see, 
and that said stick flew up and caught him and threw him upon the 
ground with great violence and force, whereby his left knee joint was 
badly damaged, and he was permanently injured. 

The defendant admitted that the North Carolina Rrlilroad Conlpany 
was the owner of a railroad track from Charlotte, through ~ o n l o n ~  and 
Greensboro, to Goldsboro (all in North Carolina) ; that the Southern 
leased the same and immediately took possession of the road and the 
property set forth in the lease of the Korth Carolina Railroad? and 
operated it until 1 January, 1918; and that, thereaftw, the same was 
operated and controlled by the Southern Railway Cornpally as lessee; 
and that the engines, cars and all other equipment of the Southern 
Railway Company was taken over by the United States of America 
and was continuously operated and controlled by the Luited States, 
through the Director General of the rnitetl  States, pul-suant to acts of 
Congress and proclamations of the President; that -thz Ponloua y a d r  
was a place where cars mere switched, and at the time of the injury to 
the plaintiff there were twenty-six tracks running parallel and close to 
each other, nearly east and west, and that brakemen, conductors and 
engineers operated switch engines and cars upon the Pomona yards f o ~  
the purpose of assembling box cars to be used by the defendant, and 
that the plaintiff, at the time of his injury, complained of, was e n -  
ployed by the defendant as a brakeman upon said rard,  for a valuable 
consideration, and at  the time of his injury was in the performance of 
his duty as such brakeman, but denied the negligence as set forth in 
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the complaint, a d  pleaded coiitributory negligence of the plaintiff as 
the proximate cause of his injury. 

The  defendants, before going into the trial, filed the following rnotioi~:  
'(The defendants, through their counsel, more the court for  leave to 

file an  arneiidment to the original ariswer, heretofore filed in this action 
by the defendai~ts, to tllc elid that  the said defendants may plead the 
Federal Employers' Liability - k t ,  and allege additional facts with refer- 
ence to the plaintiff's injury, to wit, that  the plaintiff vas,  a t  the time 
of said injury, einploged ill, ant1 the dcfilndauts were, a t  the time of 
said injury, engaged in intcltstate commerc3e; that  the  rights of tlic said 
plai~~tif l '   an^! those of the ilcfcilttmits are co~ltrolled autl detcwniiletl b j  
the terins of the said E'etlcral Employers' Liability , k t ;  that  the plain- 
tiff, a t  the time of hi, said injury, was cilgagcd in  shifting cars, vhich  
cars n e r c  destincd for points outside of the State of North Carolina, as 
nell as  n i t l i i i~  raid Statc, and which cars were being used in  interstate 
comiriiwx; that  the  l)laintifl's cause of action accrued inore than two 
years l ~ r i o r  to the filii~g of his cornplaiilt, and that  said action is thereby 
barred on account of the, failnre of the said p1:rintiff to bring h i i  act io~l 
nithi11 the prcscribecl time. Furthermore, that the dcfentlants be pcr- 
iuittcd to sc t up  the other facbts and matters inore particularly recited ill 
the propobd a~~icildilicnt to the original ailswiJr, ullicll pro~josetl ar~lcntl- 
~ueli t  is  hereto attached." 

TIIP ruotiol~ n as rlc~iicvl 1)) the court below. To the court's rulmg ill 
t l r~ i lx i~~g  the nlotion filed, and denying the defendants' right to file thc 
amendment, the clefe~~darits excepted. 

The follo~r ing issues n crc subiuittcd to the jury, and their alrnn rrs  
thereto : 

"1. Was l'laintifi' iu,jurcd by thc rit~gligence of the de f~ i id tu~ t ,  ah 
alleged in the coiiiplai~it ? ,hh\ rer  : 'Ycs.' 

"2. Did the plaintiff, by l ~ i s  o ~ v n  negligelice, contribute to his injury, 
as allcped in the answer ? Ansn er : 'So. '  

"3. TV-hat damage, if aiiy, is the plaintiff entitled to recorer of the 
tlefrndalit ? iknswer : '$6,200.' " 

r 7 l l ie re  are c l rv t~ i~  ~rss ig i~~i~ci i t s  of irroi., \\hiell \?ill hc r*o~~siderc>,l 111 

the opinion. 

CLARKSO:,, J. 'I'Iw fiwt abs ig~miwt  of error l ~ y  clefei~dant is a t  fol- 
lox s : 

"The action of his IIollor ill o \er ru l i i~g  the t lefe~~daxt 's  motion far  
lea\ e to file an  amei~dmc.iit to the original ails\lt.r filed in the action, to 

6-187 
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the end that  the said clefe~idants might plead the Federal Employers7 
Liability Act and allege additional facts v i t h  reference to the plain- 
tiff's injury,  to wit, that  the  plaintifl' was, a t  the t ime of said injury, 
employed in, ant1 the defeudnnts 11-ere, at  the time of said injury, 
engaged in interstate co~ninerce." 

This suit was commenced by the issuance of summons 011 10  Decem- 
ber, 1921, which was serwd the same day on the defemlants. The  com- 
plaint was filed, and the defendants answeretl, denying any negligence, 
and, as a further defense, set u p  the plea of contributory negligence. 
The  facts as  to nlien, vherc,  and how the plaintiff was injured by the 
defendants were fully and with definiteness set forth ill thc complaint. 
K O  request, befow answer, was made by defmitlants to ha\-e coniplaint 
more definite or a bill of particulars asked for. 

Tn Allen 1 ? .  K .  I?., 120 S. C., S O ,  this Court said:  '.IVhe1i them 
is a t lefecti~c cause of actio11, al t l~ough ill due form, tlic plaintiff 
cannot recover unless the court, in its diseretion, on rr~asonable terms, 
allows a n  amendment. When a good cause of actiou is set out, but 
defective in forin, the court may require the pleadings to be niade dcfi- 
nite and certain by amendment. T h e  Code, secs. 259 and 261. F o r  this 
purpose, h o w e ~ c r ,  the objector must move in  apt timc. I t  is too late 
after demurrer 01' answer. Stokes I - .  Ta!jZor, 10.2 K. C., 394. This 
motion is  addressctl to the discretion of the court. C'onl'ey v. R. R., 109 
S. C., 692; S'mith 2 . .  Sunzmerfielrl, 108 S. C., 284." Jlristol 7%.  R. R., 
175 N. C., 310, and cases cited. 

The  illjury occurred to plilintiff on S -ll)ril,  1919 'The case was 011 

the docket a t  issue for some time in thc Superior Court of Guilfortl 
County. When the case camr on for trial, a t  May 'Term, 1023, the> 
clefendants made a motion to anlend their nllswcr, aud asked that thr . ,~  
be allowed to 1)lead thc Fcdcrnl E n i l ) l o , w ~ ~ ~ '  Liabjlity , k t ,  and at the 
time of the illjury plaintiff was engaged in interstate commerw, ant1 
that plaintiff's cause of actiou a c c r u d  two years prior to the filing of 
his coalplaint, and that the action n a s  on that  :mount barred. T l l ~  
court below refused the motion, and the defendants esccptcd. This  
matter was in the sound discretion of the court below, untlcr tll? facts. 
There was 110 gross abuse of the ;liscrctioil. F a y  Y. C r o ~ ~ ~ c l l .  181  S. C'., 
417; Brezi'er 2.. Riag, I77  S. C., 476. 

r , 1 he question further prcwnted in this caw is that  the allepatio~ls in 
the pleadings are  all based on ilitrastatc conlnlercc and there is nothir~g 
in the pleadings to show interstate rotnmerce. under the Fedwal Em-  
ployers' Liability Act. The  pleadings of plaintiff and defendants are 
based on the regular course and practice of the Sta te  courts, and the 
definite allegations show intrastate commerre. Can the defendants, on 
trial of the cause, if the evidence shows :in interstate question, take 
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advantage of this and the two-years statute, and defeat plaintiff's re- 
covery without pleading the Federal statute? Should not defendants 
be bound by their answer, and h a r e  they not waived any other defense 
except that  set u p  in  the answer? ?Ve think so, and this is $he orderly 
a~l t l  established rule of practice in this State. Flcming 2'. R. R., 160 
N. C., 196; Brudberry v. R. R., 149 lowa, 57. 

The  amendnient to the answer which was requested was for the pur- 
pose of setting up, under the Federal Employers' Liability Act, that  the 
complaint in the action was not filed within two years after the injury. 
( I t  was brought within three years-the State statute.) T h e  summons 
was issued on 10 December, 1921, and the in jury  occurred on 8 April,  
1919. 'The court below refused to allow the amendment to  the answer, 
which, i n  its sou~ld  discretion, it had a right to do. 

The  facts alleged in  the  complaint xi-ere that  the plaintiff was injured 
while working as a yard brakemall on the Polno~la yards, near the city 
of Greensboro, X. C.; the plaintiff alleging that  the North Carolilla 
Railroad Company was the owner of a railroad track from Charlotte 
through Ponlona and Greensboro to Goldsboro (all places in Sort11 
Carolina). I t  was Ieased to the Southern Railway Company and talreu 
over by the gowrnment. 

The  allegations of the con~plaint  set forth the in jury  s t  Pornona, 
N. C., and on ail intrastate railroad in North Carolina. The  defend- 
ant admitted that  the North Carolina Railroacl Con~pany  mas the owner 
of a railroad track from C'harlottc through Pornona and Grernsboro to 
Goldsboro (all places in LTorth Caldi r ia )  ; that it  was leased to thc 
Southern Railway Company and taken over by the government. The  
tlefentIants denied litgligrnce and pleaded contributory negligence. 

111 the answer no allegation of interstate commerce or question of fact5 
t l ~ a t  brought the case within the Federal Eniployers' Liability Act  n a ?  
made. Our  statute (C. S., 5-1-3) is as follows: "Every n~a tc r i a l  allega- 
tion of the  coriiplaiiit not controverted by the answer is, . . . for the 
11urposes of the action, taken as true." . . . 

I f  the defendants liad s ~ t  up  the Federal Employers' Liability Act 
anit the two-years statute, in accordance x i t h  the law and practicr of 
the courts of this  State, its provisions ~ rou ld  apply. 

The  Federal Employers7 Liability Act, enacteil by Congress, has beeii 
held constitutional, ruder  the pon-er cornmitted to i t  by the Commerce 
Clause of the Constitution, and all States are bound by its provisions. 
The  Constitution of the LTnited States is the "golden cord7' that  hinds 
the States together. 

I n  the instant case the principle as laid down by Xr. Just ice Clarke, 
of the Supreme Court of the United States, i n  Aflantic Coast Line Ry.  
C'o. v. JIims, 242 U. S. (61 Lam Ed.) ,  479, is the view applicable to 
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the facts i n  this case. I t  i s  said there:  "While i t  i~i t rue  that  a sub- 
stantive Federal right or defense duly asserted cannot be lessened or 
destroyed by a State rule of practice, get the claim of the plaintiff in 
error to a Federal right not having been asserted at  a time and in a 
manner calling for the consideration of it by the State Supreme Court 
under i ts  established system of practice and pleading, the refusal of the 
trial court and of the Supreme Court to admit the twtiinony tendered 
in support of such claim is not a denial of a Federal right which this 
Court can review." 

Mr. Jus t i ce  Holmes ,  i n  ~ ~ ~ e v a t l a - C a l . - O ~ ~ e g o n  Railzcay C'o. u. Huvrua, 
244 U. S., 105, said: "Upon this question, whether a claim of immunity 
under a statute of the United States has been asserted in  the proper 
manner under the State system of pleading and practice, 'the decision 
of the State Court is binding upon this Court when i ~ ;  is clear, as it ib 
in this case, that  such decision is not rendered in a spirit of evasion, 
for the purpose of defeating the clainl of Federal right ' A f l a n t i c  ( 'oust 
Line R. R. Co. v. Jfims, 242 C. S., 532, 535. The nlost that could be 
said in  this case was that the Snprenie Court was influeliced in  its judg- 
ment by the  fact that tlie railroad, after treating the plaintiff very 
badly, was trying to escape liability by ail after-thought upon a debata- 
ble point of law-not at  all by the fact that the  lam involved mas 
Federal. The plaintiff had tried the case, relying upon the presumption 
which was sufficient as the pleadings stood. Pin., S e w  01.1. ~6 [I'ex. Pa?. 
Ry. Co. v. Rankin, 241 U.  S., 319. The  Court reasonably might decliiie 
to put him to procuring other evidence from a distance on the last day 
of the trial, upoil a new issue presented after his evidtwce was in. We  
perceive no reason wliy this Court should interfere with tlie practiccl of 
the State." 

I n  H a r t f o d  L i f e  Ins. Co. u. J o J ~ ~ o ~ ,  249 E. S., 492, the Court sags: 
"The jurisdiction of this Court to review the final jutlgnient or decrec 
of the highest Court of a State, in such a case as we have here, is de- 
fined i n  section 237 of the Judicial Code, as amended 6 Scpteniber, 1916. 
chapter 448, 39 Stat.,  726, which provitlrs that it shall be competent foi 
this Court, by c e r t ; o t a ~ i ,  to require any such cause to be certified to it 
for review when there is claimed in it any title, right, pririlegc or 
immunity under the Constitution of the United Statcs, and 'the decision 
is either in  f a ro r  of or against the titlr, right, p r i ~ i l ~ g r  or i~ninunity 
especially set up  or claimed, by either party, under such Constitution.' 
I t  is the  settled law that  this provision means that the claim  nus st be 
asserted a t  the  proper time and in  the proper manner by pleading. 
motion, or other appropriate action iulder the systein of pleading anti 
practice, . . . and upon the  question whether or not such a c la in~ 
has been so asserted, the decision of the State Court is binding up011 
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this Court when it is  clear, as it is in this case, that  such decision is not 
~cntlered in  a spirit of evasion, for the purpose of defeating the clairii 
of Federal right.' " Ail. C. L. Ry. Co. v. X i m s ,  supra;  Gasquet v. 
Lrcpeyre, 242 U. S., 367, 371, and cases cited. 

The  second, third, fourth, and fifth assignments of error, which :ire 
:iq follows, will be treated together: 

' T h e  court below refused to allow the defendants to ask tlie mitncsses 
na~ned  the following questions : 

"John P. Barbee. 'You ha re  seen cars in these trains tha t  you broke 
up arid rc:~ssembled for tlie Peimsylrania Railroad, for the Sorfolk  and 
Teztern  road, for the Chesapeake and Ohio road, the Erie,  and for 
1)r;ictically all of the  great trunk lines in  the country ?' 

"Johu 1'. Barbee. 'I ask you whether or not, i n  your emplo~ment  
thcw oil tllc yards of the Southenl Railway ('onipauy, on this day and 
O I L  prior dajs ,  you had not been engaged ill breaking and reassernbli~lg 
cars that  belonged to tlie Pennsylvania Railroad, the  Chesapeake and 
Ohio Railroad Company, and the E r i e  Railroad Conipany, and other 
large trunk lines, and if you didn't see on those cars the  names of the 
railroads mentioned 2' 

"W. M. T1.ionipson. 'Did you have cars of all kinds, destined to 
T nrious places throughout the  United States, in these freiglit t rains? '  

"Jolin P. Barbee. 'Did you, on the  morning of this accident, take a 
frr ight  t ra in  to be reassembled that  contained cars engaged in  interstate 
commerce and destined to various points throughout the TJnited 
States?' " 

The wholc tlieory of the case was tried on the pleadings that  the com- 
plaint and ansner raised the sole issue of intrastate commerce. Under 
this aspect of the case the exclusion of the evidence of the court below 
\ms correct. 

Thcre was no error, for another rpason. Adams ,  J., in ~S'nyder T .  

-IsAeboro, 382 9. C., 710, says: "Since the record fails to disclose 
\ \ha t  the witness nould have said, we cannot assume that  his answer 
Ir ould  ha^ e been favorable to  the defendant. I t  ~vould be vain to grant 
a 11cw tr ial  upon the hazard of a n  uncertain ansn-er by the witness. 
112  re Smifh's 1i7z1I, 163 S. C., 466; Dicl-erson v. Dad, 159 A'. C., 541 ; 
R o n c ~ j  1 % .  R. R., 155 K. C., 95;  Fu1~1;oocl v. F d ~ c o o d ,  161 K. C.,  601; 
.\'thus r .  A l s s u ~ z n r ~  S o c i e f y ,  170 N.  C., 42L7' S. I > .  J e s f c s ,  185 N. C'.. 
7 3 6 ;  11o.siery C'o. v. Express  Co., 186 N. C., 556. 

The  sisth assignrnent of error was as follow9: ('The action of his  
Honor in permitting the plaintiff to introduce the record of the old 
action of John  P. Barbee against the North Carolina Railroad Com- 
pany, S o .  6633, as  covered by defendant's exception six." The record 
of the old action. excepted to a b o ~ e ,  does not appear in the record in 
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this case, and this assignment cannot be considered. The record, if 
introduced, was immaterial and not prejudicial, from the view we take. 
of this case. 

The  seventh assignment of error is the refusal of the court below to 
sign the judgment tendered by defendant, that  the action is  barred, 
under the Federal Employers' Liability Act, as i t  Tau not brought 
within two years of the injury. 

The eighth was to tlie court below overruling defendants' nlotiori of 
nonsuit. 

The ninth was to the court submitting the issues set out i n  the record. 
The tenth was to the court below refusing to set aside tlle verdict. 
The eleventh was to the court signing the judgment. 
A11 these assignments of error will be considered together; they all 

relate to the  issue in  this case whether plaintiff, at  the time he  mas 
injured, was engaged in  intrastate or interstate coinI1-,erce. The facts 
and the  law, as construed by the United States Court, makes the case a 
very close one, but we arc  of the opinion that the defendants were 
cngaged in intrastate coininerce a t  the time plaintiff n7as injured. 

We have read the record carefully, and think tlie following is :I fair  
statenlent of the facts to present these assignlnents of 2rror: 

"Plaintiff was injured in the Pomona yards of defentlants, on S April, 
1919. These yards are located about two n d e s  south~vc~st of Greensboro 
station, North Carolina, and are used for storing, assembling and 
switching freight cars. 

"Plaintiff mas a yard bralreman. H e  did not ruii on ally train. He 
was a member of tlie yard crew, of \vhich W. Ilf. Thompson was engineer. 
This crew confined i ts  operations to switching cars in  the  yard. I n  this 
yard was what was designated as a 'lead track.' From this nlain or 
'lead track' there branched out scven other tracks, or ~ ~ ~ v i t c h e s  used for 
the storage of cars. Upon track, or switch, KO.  4, cars for Selma, S. C., 
were placed or stored; upon track, or switch, S o .  6, cars for Spencer, 
N. C., were placed or stored; upon track KO. 3 cars for Illonroc, Ta . ,  
and upon track No. 3 cars for ~~Tins ton-Sa len~ ,  K. C. 

"Upon tlle day of the injury the yard crews, including plaintiff, was 
engaged in  placing cars from the lend track upoil tlie various s~vitches 
brnncliing out therefrom. 

"It does not appear n l i e~ i  or, as a part of what train, if any, these 
cars were brought into tlw Ponlona yards. It does not appear whether 
this t ra in  brought them there, if t h ~ y  vere  ever :I part  of any train, 
was a local or a through traiu. 

"About I1 o'clock that  day the yard enginc was pulling four empty 
cars along the lead track for the purpose of placing, 'kicking,' or shunt- 
ing twb of them into switch No. 4 (Selma, K. C.), and two of them 
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illto switch Xo. 6 (Spencer, X. C.). The  irlaillier of doing this  Jvas as 
follows: Tlie nlginrer vioultl get up  a speed of ten or twelve miles all 
hour, and the plaintiif w ~ s  required to run  aloilg the  side of the moriiig 
cars. and mheri near the switch into which it ~ i - a s  desired certain cars 
to go, 11e was r q u i ~ . t d  to gii-e a s i p a l  to the c~~girleilr, and a t  the  propcr 
111onle11t to rml in aird cut the car loose from the others, \I hen the car, 
by its own i~i011ieiitu1ii, \\-ould roll or LC' +irickctl' into tllc~ switcli nliere 
i t  was desired to place it.  

"There v a s  :L runway near tlie lead track, alollg nhicll the yard 
1jrakema11 n a s  rcquirrcl to run. He had to rull a t  a spccvl ttw or twelve 
nliles per 110ur. Tllis opcratiot~ absorbcd liis elltire a t te~r t io i~ .  Defeucl- 
ants c.iilplo~etl a i i l i t i l  to clear this rui inay and to keep it cka r  of 
obstructioim At tlic momelit of his  illjury plaintiff had, in tlie above 
mailnrr, t l i r o n ~ ~  t n o  of the cars into S o .  6 track, or switch (Spencer, 
S. C.), and had come hack a d  started to throlr the other t11 o into No. 4 
track, or switcl~ (Sczlina, S. (3.). I l e  gave xihit is know~i  as the 'kick' 
signal to the eugil~eer-that is, to increase the speed to ten or twelve 
miles an hour, u2icli pleil~tiff, as he  11 as required to do, nould cut tlirl 
cars off a11d separatc3 tllcili from the eilgine. Plaintiff, ill doing this, 
nllile ruilniilg aloi~g the runnay  on tllc sicits of the cars opposite the 
s~vitc.11 tracks, stcppecl 011 a piece of vood lying in the runn-ay, nhieli 
flew up a11d caught lliiii bctnecil his liners, t h e n  him d o w ~ ~ ,  broke his 
knee-cap, and ~ ~ e r ~ ~ l t r u e n t l y  injured him." 

21ccordi~~g to the e~itlence, tlicse cars \\care bc'il~g put 011 i n t r a s t a t ~  
tracks, to be carried to intrastzitr places. I s  this intrastate or iiitcrstatcs 
c*ominerce? JYe think the Unitctl Statcs Court decisioiis shorn intra- 
state. Xi-. J u s t i c e  I ' i i t ~ ~ ! y ,  ill Elsie Rai lrood C'o. 1 , .  TTrelsh, 242 U. S., 
306, said : "It was in evidemc, also, that  tlic orders plaintiff would 
have received llatl he not bcen injured on his wag to  the yardmaster':: 
oflicc would l i a ~ e  required hiin i~nilicdiatcly to inake u p  an  i i~terstatc 
train. Upon tlie st l~rlgtl l  of this i t  is argued that his act a t  the iilorl~eiit 
of his illjury p:11.tooli of the ilaturc of tlicl norlr that, hut for thc acci- 
tlel~tal irlterrul~tioli, lie noulil ha re  been called upo11 to pcrfornl. 111 our 
opii~ioii, this r icw is u ~ ~ t c m b l e .  By t l ~ c  trrrns of the Eii~ploycrs' Lia- 
bility L2ct tlie truf  tcit is  the nature of the work being clone at the time 
of t l ~ e  injury, a l~ t l  thc mere expectatioii that  plaii~tiff nould l)resently 
ljr called upon to p r f o r i ~ i  a task in  iiitcrstatc colllruerce is not sufficient 
to bring tlie case nithi11 the act. Ill. Ccntrcd R. I?. C'o. v.  B c h r ~ n s ,  233 
U. S., 473, 475." 

X r .  J u s f i c c  T7an D e ~ ~ z n f e ~ . ,  ill I l l .  C'ellt. 2. R. Co. v .  B e l ~ r e n s ,  s u p r a .  
bays: "IIere, at the t h e  of the fatal  injury, the intestate n-as engaged 
ill moving sereral cars, a11 loaded with intrastate freight, from one part  
of the city to another. That  ~ v a s  not a service in interstate commerce, 
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and so the in jury  and resulting death were not within the statute. That  
lie was expected, upon the con~pletion of that task, to ongage in another 
~ r h i c h  mould have been a par t  of interstate comnlerce, is  immaterial 
under the statute, for by its terms the true test is the nature of the 
work being done a t  the time of the injury." 

' 

"The ordinary and usual test in determining whether switching crews 
employed in  railroad yards are engaged i n  interstate commerce is 
whether a t  the very moment of the accident they are assisting in moving 
interstate traffic-that is, cars, either loaded or empty, originating in  
one Sta te  and destined to a point i n  another State, territory, or foreign 
country." 1 Roberts Fed. Liability of Carriers, 873, citing S. A. L. Ry. 
Co. v. Xoennecke, 239 U.  S., 352; Penna. Co. v. Donut, 239 U.  S., 50;  
Ill. Cent. By. v. Behrem,  supra; Clark v. Erie R. Co., 230 Fed., 478; 
Skanley v. Pl~iladelphia & R. R. Co., 221 Fed., 1012. 

W e  think the motion to nonsuit was properly overruled. The  facts 
admitted a re :  "That as the  engine came back towards the  switch, the 
plaintiff ran, as he was required to do, along between the two tracks, 
for  the purpose of perforniing his duty ;  that  as he  r an  down the track 
towards the switch between the tracks, he  stcpped upon a stick of wood 
~ r h i c h  the defendant had negligently allowed to remain in  the runway, 
and which the plaintiff did not see, and that  said stick flew u p  and 
caught h im and threw him upon the ground ni th  great violence and 
force, and lie was permanently injured." 

F rom the  record, the court below, in  the charge to the jury, presented 
the law applicable to the facts. I t  was a question of fact for the jury 
to  determine. On  the entire record n.e can see no prejudicial or  reversi- 
ble error. 

N o  error. 

STATE r .  WILL SWITZER. 

(Filed 22 January, 1924.) 

I .  Courts-Indictment-Counts-Criminal Law-Election of Remedies. 
Where there are several offenses chargod in the bill of indictment, of 

the same grade of crime and punishable alike, it  is, on defendant's 
motion, within the sound discretion of the trial judge to quash or compel 
the solicitor to elect. 

2. P~nlrs and Banking-Criminal Law-Abstracting Pnnds-Statutes. 
C. S., 4401, making it a criminal offense for the cashiw or certain other 

officers, agents and employees of a bank to be guilty of malfeasance in 
the respects therein enumerated, making the intent necessary for a con- 
viction, is not in conflict with chapter 4, Laws of 192:L, sec. 83, entitled 
"An act to regulate banking, and repealing all laws in conflict therewith." 
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Sanic-l>cposito~~-Office~~s o r  Agents. 
In order to convict a depositor a t  a hal~li who has abstracted funds 

from the banlc in collusion with its cashier, i t  is not required that  he 
himsclf was an officer of the baiik or that he was present a t  the time the 
money was feloniously "abstracted," under the provisions of C. S., 
4401; and hc may he coilvicted tliereunder when the bill of indictment 
substantially follows the language of the statute and the evidence is suf- 
ficient to sustain the charge therein. This is not applicable to the pro- 
visio~is of the amendatory act of 19X, ch. 4, see. 83. 

In  order for conviction for malfeasance of bank officers and agents 
under the provisions of C. S., 4401, i t  is sufficient to allege in the indict- 
ment the "intent to defraud, without naming therein the particular per- 
son or body corporate intended to be defrauded," etc. (C. S., 4621) ; and 
an indictment under section 4401, charging the act "with intent to injure," 
is held sufficient. 

Same--Principal Offenders. 
Where a depositor, in collusion with the cashier of a bank, has "ab- 

stracted" or caused to be abstracted by the cashier moneys of the bank in 
violation of the provisions of C. S., 4401, though the depositor was not 
present a t  the time the offense was committed, he may be conricted a s  a 
principal under the counts of the indictment so charging the offense. 

S t t m o A b s t r a c t i n g  F u n d s  of Bank-Embezzlement. 
l l l c  u-e of the word "abstract" in C. S., 4401, marks a difference be- 

tween this statute and C. S., 4268, the latter applying to embezzlement; 
and under the former statute i t  is not necessary for the indictment or 
evidence to comply n i t h  the terms of C. S., 4265, excepting offenders 
under the age of sixteen years. 

In~ctment-Criminal  Law-Banks a n d  Banking-Abstracting Funds  
of Bank-Bill of Particulars. 

I t  is within the sound discretion of the trial judge to try, separately 
or collectively, the defendant, indicted under the provisions of C. S., 
4401, for some or all offenses committed by a series of checks on the 
bank, whereby he had unlawfully "abstracted" the funds of the bank; 
and where the indictment is sufficient for conviction, the defendant's 
remedy is by requesting a hill of particulars w h ~ n  he reasonably so de- 
sires. C. S., 4613. 

S,zmc-Technicalities. 
A11 indictment for unlawfully abstracting the funds of a bank, to the 

injui) of 1)ri WII., corporations, etc , is sWhcic%t if i t  substantially follon\ 
the e l p r r w  nolding of the statute (C. 9 ,  4401) in a plain, intelligent and 
knfhcicnt mnniier. though nithout strict rezard to form, technicality or 
refinement. 

13;uilrs and  Unnliing-Statutes-Criminal Law-Abstracting Funds-- 
Eviclcnce-Questions f o r  J u r y - N o n s u i ~ T r k l s .  

The cs~idcnce in this case that  the dcfentlant had violated the pro- 
visions of C. S., 4401, in collusion n i t h  its cashier, in unlawfully abstract- 
ing the funds of the bank, etc., is held to be more than a scintilla, carry- 
ing the case to the jury, and a judgment as  of nonsuit thereon was 
properly disallowed. 
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10. Vc~.clictI~ldict~lient-Several Counts. 
A general verdict of guilty 011 all the related counts in a bill of indict- 

ment is a rerdict of guilty as to each, and will bc sustained if the evi- 
dence thereon is sufficient for conviction. 

1 1 .  Banks and Ballking-Critninal Law-Abstracting Funds-Statutes. 
The legnl luenl~ing of t l ~ c  word "abstract," as it appears in C. S., 4401, 

with rcfcrcncc to t l ~ c  mlauful  use of the funds of the banli, is correctly 
charged under an instruction to the jury defining it as I he taking from or 
witlidraning from the l ) i \ t~ l i ,  wit11 t l ~ c  intent to injure or defraud, et?. 

CRIJIIX.~I, ACTIOS, tried before l l c r i t l ,  J., at Julie Term, 1923, of 
GI-ILFORD. 

.Ippeal by dcfc~lt lal~t .  'l'lic essel~tial facts are set forth ill tlie o p i n i o ~ ~ .  

CI,.~RI~SOK, J. The  defmclant was coiir.icted of violation of C. S., 
1101, which is as fo l low:  

" X u l f c a s a ~ t c e  of b a d  o,fiecrs a n d  c lge t~ f s .  I f  ally president, director, 
caihicr, teller, clerli or agelit of any bank or other corporation shall 
c~rlbezzle, abstract or n.ilfully misapply any of the ~lioneys, f u d s  or 
crtdits of the bank, or shall, without authority from the directors, issue 
O Y  p i ~ t  fortli any ccrtificate of deposit, draw any o r d x  or bill of es- 
vliallge, make ally acceptance, assign any note, bond, tlraft, bill of es- 
change, mortgage, judgment or decree, or make any false entry in  any 
hook, report or statement of the bank, with the intent in either case to 
injure 01- defraud or to deceive any o f h e r  of tlie bank, or if any persoli 
s l d l  aid and abet in the doing of any of these things, he sliall be guilty 
of a felony, and y o n  con~ ic t ion  sliall be imprisonecl in the State's 
Prisoll for not less than  four  months nor more thml fifteen years, and 
likcxise fined, a t  the tiiscrction of the court." 

act to regulate b a ~ i k i l ~ g  in the State of So r t l i  Carolina," etc., 
w t i o n  83, clinptcr 4, Laws 1921, is as follows: 

" X i s a p p l i c n t i o n ,  e?r~brz z l emcu t  of funds, etc.  Wlioerer, being all 
officer, en~ploycr, :tgcrit, or director of a bank, enibezz es, abstracts, or 
~vilfully niisapplies aur- of the moncg, ful~tls, crcdit, or property of such 
bmllr, nlletlicr on-lied by it or licltl in trust, or wilfully : l i d  f raudule~it ly 
issucs or puts fortli a certificate of deposit, dran-s an  order or bill of 
cschange, makes an  acceptance, assigns a note, bond, draft, bill of es- 
cl~ange, niortgage, j u d g m e ~ ~ t  or decree, or makes a false statement or 
certificate as to a trust tlcposit or contract, for  or urder  whicli such 
bauk is  acting as trustee, or n~akes  a false entry in, or conceals the true 
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and correct entry ill a book, report or statemerit of such bank, or who 
shall loan the  funds or credit of any bank to any colnpaiiy or corpora- 
tion known to be insolvent, o r  which has ceased to exist, or to any per- 
son upon the collateral security of any stocks or hoilds of such conipaily 
or corporation which is  kno~vii to be insolvent or which has ceased to 
exist or  which Itever had any  esiste~lce, or fictitiously borrows, solicits, 
obtains or receives money for a bank not in good faith, intended to be- 
come the property of such bank, with intent to defraud or injure thc 
bank or allother person or corporation, or to dcccive an  officer of tlic~ 
bank or an  agent appoiiited to exarniiic tlie aff'airs of suc.11 bank, or pub- 
lishes a false report relating to the financial colidition of tlie barik with 
tlie intent to conceal its t rue  financial condition or to defraud or injure 
i t  or another person or corporation, shall be guilty of a felony, arid 
ullon conviction thereof shall be fined not more than ten thousand clol- 
lars or imprisoued in  the State's Prison not more than thir ty years, or 
both." 

I n  the  act, supra, regulating banking, the repealing clause i s :  "All 
laws and parts  of laws i n  conflict with this act a re  hereby repealed. 
This act shall bc in force from and after its ratification." I t  was rati- 
fied 18 February, 1921. 

A t  the conclusion of tlie State's evidence the court below allowed tlw 
motion of defendant to lionsuit as to the second, third, and fifth counts 
in the bill of indictment, and refused to  allow motion of nonsuit as to 
the first and fourth counts, which are as follows: 

"The jurors for the State, upon their oath, pwsent:  That  U. 11. 
Hedgecock and Will Switzer, late of the county of Guilford, on or about 
the day of , 1922, i n  the  year of our Lord one thousand nine 
hundred and twenty-two, with force and arms, a t  and in the county 
aforesaid, unlawfully, ~vilfully, feloniously, tlie said B.  H. Hrdgccock 
being then and there a n  officer, to wit, cashier, of the Home Banking 
Company of High Point, K. C., a bank, did abstract from said bank 
the sum of twelve thousand eight hundred and forty-threc dollars and 
seventy-five cents ($12,843.75) by means of the following checks : (gir-  
ing date, amount, and to whom payable, comnencirig 5 January ,  1921, 
and ending 20 %larch, 1922-240 in  al l) ,  with intent to injure, contrary 
to the statute in  such cases made and provided, and against the peace 
arid dignity of the State. 

"And the jurors aforesaid do further present that  said Will Switzer, 
late of Guilford Couuty, a t  and in the county of Guilford, on or about 
the day of , 1928, with force arid arms, unlawfully, rvil- 
fully and feloniously, while t h e  said B. H. Hedgecock was then and 
there acting as an  officer, to wit, cashier, of the  Home Banking Com- 
pany, a banking corporation, of High Point, N. C., neither said B. H. 
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Hedgecock nor Will Switzer being an apprentice and not being under 
the age of sixteen years, did aid and abet the said .B. H. Hedgecock 
in misapplying the sum of $12,843.75, money of said bank, with intent 
to knowingly and wilfully misapply the same, contrary to the statute 
in such cases made and provided, and against the peace and dignity of 
the State. Bower, Solicitor." 

R. R. King, for the State, testified in  part as follows: "We told Mr. 
Switzer what Mr. Hedgecock had said about their putting on forced 
sales and that then they were to divide the money. Mr. Switzer sat 
there and did not have much to say. Sometimes he mould say, 'What 
can I do about it 2' Then Mr. Penny appealed to Mr. Hedgecock to 
know if he had not stated to us what I had reiterated to Switzer, and 
he said he had. Hedgecock said that. And all that Switzer would say 
was, 'What can I do about it 2'  Then, some question of Switzer giving 
some kind of security for his debt came up. I t  was agreed, after 
much talking, that X r .  Tomlinson, who was also there in the office, 
should go down and get the money, such cash as Switzer had in his 
store that night. I t  must hare  been near ten o'clock. There mas forty 
or fifty dollars in the store and Switzer said he warted eight or ten 
dollars for his wife, and he was allowed to take that, and the balance 
of the money mas brought back by Tomlinson. Tomlinson was to have 
tho keys and mas to open up the store in the morning and remain there; 
Snitzer mas to conduct the business and look after i t ;  but all the money 
at the end of each day was to be turned over to Tomlinson as security 
for the payment of Switzer's obligation, these overdrafts. Switzer 
agreed to that arrangement. As a result of Switzer's visit, X r .  Tom- 
linson took his keys and took possession of the store, and he turned 
over all of his money except seven or eight dollars which Switzer said 
he wanted to give to his wife. Switzer's business was taken over by and 
was in the possession of the Home Banking Company until the creditors 
threw him into bankruptcy." 

George T. Penny, for the State, testified in part as fdlows: "I asked 
Hedgecock what had become of this money. He  then brought up 
Switzer's checks amounting to $13,000, antl he related about what Mr. 
King has just related, and I asked Hedgecock what was his idea of 
allowing Switzer to overdraw his account $13,000, and he said that 
Switzer had agreed with him that he would go to the Northern marketa 
antl purchase and buy goods from different merchants, pay a little to  
each one, ship the goods into High Point to his store there, advertise 
a sale, and they would divide up this nioney. I asked Hedgecock why 
those checks had not been sho~im to the directors in thcir meeting. He  
snit1 lie had put a rubber band around them and put them back in a 
box in the bank and held them there, as he had promired Mr. Switzer 
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that  he mould do, excepting tha t  when Snitzer sold his goods tliat they 
could settle u p  the matter, pay it up, and that  i t  could he taken care of. 
After a11 of this, and after  Mr.  K ing  came in, Mr. Hedgecock we~i t  
a11 o ler  this again before A h .  King. X r .  King called for some blank 
warrants, and U r .  Tomlinson went after them to Mr. Brown's ofice. 
A h .  Bro~vri  v a s  justice of the peace. Mr. K ing  started to draw up a 
warrant  and Nr. Hedgecock says, 'I will dram that  on the  typenri tcr  
if you will dictate it.' H e  drew the narrari t  mid N r .  Brown cmne in, 
the magistrate, and the question arose about how the ~mrr:rnt  waq to 
he signed. TCTe read the warrant  before X r .  Hedgecock, a i d  I said to 
Hedgecock, ' Is  that  a t rue  statenlent made in  that  warrant ; is that  
t rue? '  H e  said 'It is,' a i d  I said '-111 right, I will sign the narralit. '  
So the warrant  mas drawn u p  and 1 sig~ied it. Before t h y  put the 
warrant  i n  tlie hands of the officer 1 said, 'I will go d o ~ n  and have a 
talk x i t l i  Switzer and sec if this matter can be adjusted.' Switzer n a i  
riot present at any of the conversatioris with Hedgecock. I \wilt don n 
to Mr. Switzer's store and I told him I xvanteil to see liim 011 :I matter 
of business. H e  and I then went to tlic bank, nhere  Mr.  Iiiiig, 111.. 
Hedgecock, and tlie otliers were, aiid we went o \er  tlie matters with 
him. Mr. Switzer sat quiet, nerer said anything, never made any cleliial 
of it, but says, 'What car1 wc do about i t ? '  Air. Icing nen t  over t h r  
matter again and lie would sit quiet and say, 'What are we going to 
(lo about it 2' And I said to Svitzer,  'The matter is simply this, accord- 
ing to Nr. Hedgecock's statement you h a r e  about $13,000 of thc bank's 
money. The bank exanliners arc  examining the bank and i t  sliovs quit<, 
a shortage hrre. What  n e  min t  you to do is to pay this $13,000. We, 
h a r e  got to get oursell cs in sliape to take care of the deposits, ant1 \rcL ' 
\writ you to make this $13,000 good'; and I said to Mr. Snitzer, 'Mr. 
Hedgecock stated that hc agreed to pay these checks for you; you ncre  
to take the money, buy goods in pour store, adrrrt isc a big sale, sell 
the goods, and then you nould dil-ide up ant1 then lic noulcl take cart 
of you.' I said, 'Xr. Hedgecock, is that  right, is  tliat your statemcut?' 
aiid he says, 'That is exactly it,  Will ;  that  is  what we agreed on.' I 
4 d ,  ' I s  tliat right, S~vi tzer? '  -\lid. he  said, 'But I l i a ~ e n ' t  had my 
.ale > c t ;  nl iat  am I going to do?  I liaren't had illy sale; wliat arn I 
goi~ig  to do? '  And I said, 'Wc want you to make this $13,000 good. 
and n c  n a n t  you to make it good and pay tliis debt.' " 

Pelilly further testified as to  the arrangement by nhich  Snitzer 
turned over the store and the keys - to  Tomlinson. He  also said:  
"Switzer told me that  he  paid $50 to Hedgecock to take car(, of thcse 
checks. Switzer told me that  he was paying Hedge~ocli, tlic cashier, 
to take care of the 07 erdrafts." 
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The  defendants introduced no evidence. Hedgecock did not deny 
what tlie witnesses testified to. Both of the defendants, B.  H. Hedgc- 
cock aild Will Switzer, were c0nvictc.d and judgment rrndered by the 
court below. Will Switzer alone appealed to this Court, and presents 
three assignments of error. 

The  questions involved are set forth succinctly i11 tlie defendant's 
brief. W e  will consider then], as they cover the assiglmients of e r ror :  

"1. Should tlie court have quashed the bill of indictment against 
Switzer ? 

" 2 .  Should a judgmeiit of noiisuit have been enterecl a t  the conclu- 
sion of the evidence? 

"3. Should the  judgment have been arrc~sted after the verdict? 
"4. Were sufficient errors committed by the judge in his charge to 

the jury to grant the appellant Switzer a ilew tr ial?" 
Should the court have quashed the bill of indictment agaiilst Switzer? 

We think it should as to the fourth count. not as to the first count. 
Where there are several offenses, but of the sanle grade and punish- 

able alike, the power of the court to quash or compel the solicitor to 
c1ec.t is a matter of sound discretion. 3'. 7.. f l u r n ~ t f ,  142 N .  C., 5 8 0 ;  
5'. 7 ) .  Lewis, 185 N .  C., 643. 

Some of the checks weye given before the ratification of the Barikiiig 
*let, as will be seen from the inclictmeiit. The  Ballking Act only repeals 
"laws and parts  of laws in conflict." There is no conflici in the material 
nllcgations of tlie count in tlie bill of indictment with the statutes. 
8. I ? .  Foster, 185 N .  C., 674. The languagt. of the act under which dc- 
fendant is tried is, "With the intent in either case to injure or defraud:' 

C. S., 4621, is as follows: "In any case where a n  illtent to defraud 
is reqniiwl to constitute tlie offense of forgery, or any other offeiisc. 
wh;iterer, it  is sufficielit to  allege in tlie indictment all illtent to defraud. - 
~vitliout iiamiilg therein tlie particular person or body corporatcl ill- 
teiidcd to be defrauded; and on the tr ial  of such indictment i t  shall be 
sufficient, and shall not be deemed a variance, if there appear to be an 
ilit('llt to defraud tlie ITnited States, or any State, couiitj, city, town, 
or parish, or body corporate, or any public officer in his official capacity, 
or any copartnership or member thereof, or any particular person. The 
defentlant may be charged in the same iridictment i13 several counts 
with the separate offenses of rect.iviiig stolen goods, kilowing them to 
be stolen, and larceny." 

I n  Carlisle 7%. X f a f e ,  76 Ala., 77,  the Court says: "1:ntent to injure 
or defraud is made an  iugredient of tlie offense, of which the  defendant 
was coiiricted. %Tithout this intent there is no guilt. Intent  is rarely 
shown by direct proof, but is  inferred from facts in (evidence. Still, 
to authorize a conviction, the jury niust be affirmatively convinced such 
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intciit ~ x i s t e d ;  coli~inced by that  measure of proof required i l l  criiiii~lal 
cases. Our  statute e~iiploys, disjuucti~ely,  the t n o  vords. 'Ilijure or 
defraud.' Ei ther  intent is suficielit to eonstitutc tlie corru1)t n~otive, 
if the no r& are enlploye(1 in a clifiercnt seu.ze. ,Ire tllc'y so e~ilploycd 1 
The only in jury  that  c:m he iziflicted, 'by any false prctcmc or tokcll,' 
l y  vhich  one persoil obtains from mother  any n ~ o ~ l c y  or other per- 
sonal property, is the clrwption n hich imposes on the conficlenw of that  
other. This is a f r aud ;  and n e  cariiiot think t l i t  Legislature, ili (m-  
llloyil~g the word i n ju~ -e ,  intended to c;\l)resz or, consitlerirlg tlic colincc- 
tion, could express, more or less than is  implied in  the nortl t l c f t a ~ i t l .  
-11~1 this interpretation is  fortified by the fact tliat in prcscribiiig n 
form of indictment for this offense the sarlie Legislature w2iic21 declared 
the i~g red ien t s  of the crime e~plair led the phrace 'xi th i n t e ~ ~ t  to cle- 
fraud,' and omitted the word injure." 

The first coulit charges that  I l d g c ~ o c l i  and Will Switzw jointly 
"did abstract from said ba~ilc . . . by means of the  following 
cliecli~," etc., "rritli i11tn1t to illjlire." 111 the first count they arc 
charged as principals. 

Upon this tlie dcf (~ndai~t ' s  couiiscl contelids tliat as the statute applies 
only to a ~ ) r e s i ~ l w t ,  dircctor, cashier, tcllw, clerk or agent of any bank, 
m d  a5 the d~~fclldzrllt S~r i t ze r  occupied no such rclatiou to tl~rx IIornc 
13nllliirlg ('oi~rpany, he cannot bc coiir ictcd ulrtlcr tliis firit count ; thzit 
the offense b e i ~ ~ g  a felony, he could not be conrictcd as principal under 
the indictmelit, lic not being present a t  tlie timc the offellbe n a s  corn- 
ii~itted, slid it is suggested tha t  he  could hc licld to alirx-er only to the 
hill of indictment x l i i c l~  charged him nit11 being accessory before the 
fact to tliis felony. We, hon.e\er, do not understand the larv as relied 
upo11 11;v tlic defendant's counsel'to be applicable to this caw. Wharton 
in his C'riil~iiial Law, Tol. I (11 ed.), p. 326, enunciates, I\-e think, 
the proper prillriple applicable to the facts of this case: 

ikb7 , JJ .  - - I ' e r s o ~ ~ s  ~i .e (~ t i f i~zg  I J U T ~ S  of c r ime  separately ure prinripnls. 

T h e r e  one assailant strikes a hlon. ~ r h i c h  is ]lot fatal, m d  a confcder- 
a te  fo1lon.s i t  up  n it11 a fatal  blorr-, both are principals in the l~onlicicle. 
If part  of a crime also be committed in one place and palst in another. 
c~rcli person concerned ill the commission of either part  is liable as 
princjpal. Hencc, if several combine to forge a document, and each 
csccutes, by himself, a distinct part  of the forgery, and they are liot 
togrther nhen the instrument i s  completed, they are nerertllcless all 
guilty as principals. And if -1. coulisel B. to make tlie paper, C. to 
engrnrc the paper, D. to fill up the names of a forged note, and they 
do so, each without knowing that  the others are  employcd for that  
purpose, B., C., and D. may be indicted for forgery and -1. as an ncces- 
,or?; for if sewral  make distinct parts  of a forged inrtrumc~it ,  each 
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is a principal, though he  do not know by 15-horn the other parts are 
executed, and though it is finished by one alone in the absence of the 
others." 

See, also, 8. v. Joneo,  S3 S. C., 605; S ,  u .  Uou~eli, 106 N. C., 722. 
Lnder the facts of this case, then, Switzer was a principal ill the conl- 
niissioii of the crime, because he  necessarily identificyl l~imsclf wit11 
Hedgecock, the cashier, in the  coninlission of the crime. 

The  first coulit charges Hedgecock, in accordance with the statute, 
"a11 officer, to wit, cashier." Under the statute Switzer need not liave 
been an  officer, he  would be guilty as principal u11der  he facts of this 
case. The  charge under the statute was "abstract," not embezzling. 
I t  >{as not necessary to allege that  the defei~dant is ovw tlie age of 16 
years. 111 fact, C. S., 4401, is different from C. S., 4268, which is ail 
embezzlemei~t statute, and excepts the persons naniec therein under 
the age of 16 years. We  do not think the defendant could complain 
of the charge of abstracting in a total suiii $13,843.7;). The amount 
was made up  of 240 separate and distinct transactiol ,~.  Abstracting 
nioiley from the bank by inealls of any oile of tlic 240 c~liec~lrs, colitrary 
to tlie statute, would be unlawful. I n  the tliscretio~i of tlic court below, 
the defe~ldailt could be tried separatrly or all of the  c1iecl;s treated as 
a whole. 

The statute iiot only wakes i t  unlavful  to "abstracP Lut also to 
"wilfully misapply," "x-it11 tlie intent in eitlicr case to injure or defraud 
or to d e c e i ~ e  ally officer of t l ~ e  bank, or if ally persoli s l~a l l  aid ant1 
abet in  the doing of any of these things," etc. 

K e  tliiiik, under the language of the statute, tlie first couiit is drawn 
according to the practice and procedure of this Court. Form, techni- 
cality a i ~ d  refinenlent liave given way to substance, aiuj it is sufficient 
if the intlictme~it contailis the charge in a plain, intelligelit, and explicit 
mailner. S. 1'. Leepw,  146 PI'. C., 655; S. v. l I (~ l r / ccoc1 , ,  183 S. C., 714;  
S .  v. l i a ~ c l e y ,  186 N. C., 433. 

We tliiilk tlie ~i-ortl 'Liiij~ire" in  tlir first cwul~t is 111 the laiiguage of 
tlie statute and su f i c i e~~ t .  A bill of particulars could lial-c bcen asked 
for, if dcsirctl. C. S., 4613; 8. z.. Lceper, s u p j a .  

Should a judginent of noiisuit have been e~itcrrtl at the' conclusioli 
of the e~it l(wce1 It should have been as to the f o u r t l ~  coui~t.  We tliiiik 
iiot as to the first count. The evidence of Kiur: autl I'crry a i d  the act 
of Switzcr in t~ i rn ing  o ~ e r  the keys, store, etc., verc, more tlia11 a scin- 
tilla of evidence. Wlicre tlierc is any evidtwcl to support a claim, it 
is the duty of the judge to submit it to the jury, and the ~i-eight of such 
el-idcnce is for the jury to determine. Iiancotli 1 ) .  Southgute,  186 N. C.. 
28.2. There  as a general verdict of guilty, which, i11 law, lras a ~ e r d i c t  
if guilty on each and every count. The general verdict of guilty up011 
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two counts will be sustained if the evidence justifies either. 8. 21. 'I'oole, 
106 N. C., 736; S. u. Strange, 183 K. C., 775. 

Should judgment have been arrested after the verdict ? We think 
not except as to the fourth count. Fo r  the reasons before mentioned, 
we think the ilidictment charges defendant n i t h  a crime. Were suffi- 
cient errors corimiitted by the judge ill his cllirrgc. to grant the appel- 
lant Switzer a new t r ia l?  We think not. 

A juror asked the comt  below after the i.l~argcj to gi7.e the lilgal mearl- 
iug of the word "abstract." The  court m~swered: "Llhstract means to 
take from, withdraw. That  is w2iat is  liea ant by abstractiiig, withdraw- 
ing, taking from. A~l~s t rac t io i i ,  that  is taking froni nit11 intrnt to iu- 
jure or defraud.'' 

W e  t h i ~ ~ k  the c20urt hclow, under tlw first conlit in the i l ~ d i c t ~ r ~ e ~ i t  
and thc evidence, was correct ill tlic clefinitio~~. 

Our  statute is similar to the L-. S. statute. "Albstract, as used ill 
Rev. S t .  U. S., see. 5200, is  a vo rd  of siriiplc popular mealling, without 
ambiguity. I t  nieaus to take or n i t l i c l r ; ~ ~  f rom;  so that  to abstract 
the funds of a bank, or a portion of them, is to take and ~i i th i l raw 
from tlie possession arid control of tlie bank the rl1orirFs u d  fuilds 
alleged to be so abstracted. To coiistitute that  offcnse, within thc mean- 
i11g of the  act, it  is  necessary that  the niomy and fuiids should be 
abstracted from the hank without its k~iowledge and consent, nit11 intent 
to injure arid defraud it,  or some person or persons, or to deceive so~iic~ 
officer of the association, or an  agent appoilitcd to e s n n ~ i l ~ e  its affairs." 
U. S. v. S o r f l r x a ~ / ,  7 Sup. Ct., 580, 384; 120 IT. S., 327; 30 L. Ed., 
664; 1 Words and Phrases, p. 46. 

W e  have examined the charge of the court below :nid the assignmrnts 
of error carefully, and for the reasonq gireli n.e call src3 I I O  prejudicial 
or reversible error. 

No error. 

IT:DEILAIJ I A N L )  B A S K  OE' COI,UMEIA. TO12 BI. BUII I JSOS.  . ~ A D  ( '  ( '  

(;RlSISSIVOOI) J-. (;T,OI312 & RUTGI.:IIS 1"11<E I S S T R A S ( ' R  ('OJII'.\S1 

(E'iled 22 .January, 1924.) 

The clause iu a standard policy of fir(, insurance, dcclnring the co~ltract 
invalid if n c11:lnge in the title of the lands shall be made by tlic wort- 
,gagor f r o m  that stated in tlie policy, is made by correct interl)i~ctntioli 
of the trrnis of a stnllilnrtl forin riclcbr :~ttnclwtl to tlir 11olicy. :I sol)ar;rtr 
aiid distinct i~~srn.nnc*t> of the niortg:~we's or trustee's i~~tcsrctst tliewi~i. 1)y 
tlitx ustX of tllr \vords "that tlic nli)rtgngc~e or trustee sli:~ll notify this 
comImny of ally cllnuge of ow~lership I\-liii.11 shall come to tllc k~lo\vlrtlge 
of said mortgagee or trustee," etc. ; and nliew such clln~lgc in  the titlc 
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2. Siwno\\'aivcls-Consolidation of Action-Appeal and  Error. 
Where a standard policy of fire iiisura~ice has been issued by an in- 

suraiice comllany on the huildiags of the onner upon the lands described 
in tlie policy colitaining a clause that tlie insurer shall not be liable for 
it grratcr l)rol)ortio~i of any loss or damage sustainvd than the sum 
thereby insured bears to the wliole amouiit of insurmlce on said property 
iasncd to or lield by any party or 11artic.s l~nviii;: all nlsurable interest 
therein, whether a s  o\vncr, mortgi~gce or otliernisc', mid, unlino\vn to the 
mortgagee mt~iitioned in the policy, tlwrc has bee11 a cliai~ge by tlic 
onrier of his interest, and lie has obtained otlirr ilisur,llice, without the 
kilo\vlcdge or c80nscnt of t l ~ c  insurclr or mwtilig t l i ~  reclnircmerlts of the 
policy in that respect, the joining by the mortgagee, vllose rights arc 
protected uudcr 110th policic.~, in the mortgnsor's action to recover for 
the loss by fire, sim~ilta~ieously nit11 an :~ction agaiiist the former one, 
for the purpose of ascertaining and adjusting its r qhts under botli 
policies, is not a ratification of the acts of the owier III taking out the 
second policy, contrary to the l~rovisions of botli of them, and nhicli 
inralidoteil the policies, and on this apyenl the cause is remanded for 
the consolidatiou of both actions, for the adjustment of the rights of 
the parties aecort l i~~p to the provisioils of tlie resllectire policies. 

A l ~ ~ ~ : . i ~ ,  by d e f t w d a ~ ~ t  f r o m  I , ~ I I L ' ,  J . ,  a t  J u ~ l e  T e r m ,  1923, of 131 A -  

COBIBE. 

STACY, J. Deferidant relics cliic4g up011 i t s  cleaiurrer to  t h e  e ~ i d r l ~ c t .  
and motion f o r  dis~nissal  o r  f o r  j u d g n l c ~ ~ t  as  of  onsu suit, iilade first a t  t h r  
c . 1 0 ~  of plnintiRs7 e~ i t l cncc ,  and  r c ~ w ~ w d  a t  the close of a l l  t h e  evidenvt~. 
T l i ~  csccytioil 11otcd a t  thcl close of a l l  the  eT idence is  tlw only onc w l ~ i c l ~  
m a y  he c o ~ ~ s i d e i d  O I I  appeal,  t lw first having been wairctl  by  tlic tle- 
fentiant.  I I a r p c l .  1 % .  14'~rpply C'o., 184 S. C., 204. 

r 7 I lie ~ s s e n t i a l  facts,  admittctl by the  parties or s n f i c i c ~ ~ ~ t l y  ostahlisl~ctl 
on the  hearing, a r e  as  follows : 

1. J o e  31. B u r l i s o ~ l  owned a t ract  of l and  i n  Uu~icombe County with 
certain buildings mid improvc~l ie~ i t s  crected thereon, inc2luding a dwell- 
ing-house, barn  a n d  other  buildings. 011 23 J u l y ,  1918, lie executed 
and dclivcred to t h e  F e d w a l  L a n d  B a n k  of Colnnibia a mortgage 011 
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said lands and other property, nhich  he  then owned, to secure a loan 
of $4,800. This  mortgage, which mas duly registered, contained a 
col enant that  the buildings on the  lands should be kept insured against 
loss or damage by fire for the  benefit of the mortgagee. 

2. I\greeable with this co\ e r ~ a r ~ t  to keep the buildings insured, Joe  U. 
Burlison, on 11 November, 1018, applied to the Globe & Rutgers F i r e  
Iiisurance Company of S e w  York (defendant herein, and hereafter 
called the Glohc Compallyv) for a policy insuring the builtlings against 
loss or damage by fire i n  the amount of $1,000 on the dwelling and 
$730 on the barn. Attached to this policy was a rider or "staiidard 
mortgage clause" iu  f a ~ ~ o r  of the Federal Lalid B a ~ k  of Columbia, as 
il~ortgagee or trustre, as its interest might appclar, the material port ioi~s 
of said rider or stantlard mortgage clau\e beiug as follows: 

"Loss or darnage, if ally, under this policp, sliall be lmyahle to 
21. mortgagee (or  trustee), as  interest I ~ I R Y  appear, ant1 this ilisurallce, 
: I . ;  to the interest of the mortgagee (or trustee) only herein, shall not 
h c ~  invalidated bx any act or neglect of the mortgagor or onrier of the 
within-described property, nor by any foreclowre or other proccedirig- 
or lioticc of sale relating to the  property, nor by any change in the title 
or ow~lcrship of the property, nor by the occupation of the prenlises 
for purposes more Ilazardous than are permitted by this policy: Pro- 
~.ltlerl, that  in case the mortgagor or o n m r  shall neglect to pay anv pre- 
ininni tlnc u ~ ~ t l c r  this policv, the mortgzzgcc [or trustee) slinll, oil 
demand, pay the same: l ' / o r d e c l  also,  that the mortgagee (or truitee) 
\h:rll notify this rompmy of ally challge of ownership or occupancy or 
~~icrc,asc of liazartl ~ l l i c l i  shall come to the 1ino11,ledge of said mortgagee 
(or trustee), and, unlcss pcrrnitted by this policy, it sliall be noted 
t1i~rc011, and the mortgagee (or trustee) shall, on dema~icl, pay the 
pmiliunl  for such increased hazard for the term of the use thereof; 
otherwise this policy shall be r ~ u l l  and 7 oitl. 

"In case of any other inrurance upon the nitllirl-described propwty, 
this compmly shall not be lialde under this policy for a greater portion 
of any loss or ~ l rn l~age  sustainetl t11a11 thc sum hereby insured hcars to 
the nhole amount of insurance on said property, issued to or hcld by 
any  party or parties 2 i a~ ing  an insurable interest thrrcin, whether as 
owicr,  mortgagee, or other\visc." 

Said policy also cnrrictl the following prrtiuent provisions and stipu- 
l:~tioil,e : 

,I. "This c i ~ t i l c  policy slinll be void, unlcss otherwise provided b) 
:igr(wneiit in nr i t iug  added thereto, ( a )  if the interest of the insured 
he othcr tllan uncoriditional and sole ownership, or  (77) if the subject 
of i n e n r a ~ ~ c e  be a building on ground llot owned by the ir~sured in fee 
simplc, or ( r )  if,  v i t h  tlic knowledge of the insured, foreclosure pro- 
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ceedings be commenced, or notice given of sale of any property insured 
hereunder, by reason of any mortgage or trust deed, or (d) if any 
change other than by the death of an insured takes place in  the interest, 
title or possession of the subject of insurance (except change of occu- 
pants without increase of h a ~ a r d ) ,  or ( e )  if this poliey be assigned 
before a loss." 

B. "Unless otherwise provided by agreemeut in writiug added hereto, 
this company shall not be liable for loss or damage occurring (a) while 
the iiisured shall have any other contract of insurance, whether valid or 
not, on property covered in whole or in part by this policy, or ( b )  while 
the hazard is increased by any means within the control or knowledge 
of the insured." 

3. On 1 August, 1919, Joe 31. Burlisoil sold arid conveyed all tlie 
lands, premises and buildings above mentioned to C. C. Greenwood. 
No notice of this sale was given to the defendant herein, and the said 
conveyance was made without its kiiowledge or consent. 

4. On 4 August, 1919, C. C. Greenwood executed a deed of trust, 
which was duly registered in Buncoinbe County, comeying the said 
lands, premises and buildings to Josepli F. Ford, trustee, for the benefit 
of Joe M. Burlison, to secure the paynlent of $5,6S0.20, due by Green- 
wood to Burlison. No notice of this conveyauce was given to the 
defendant herein, and the same mas made without it:r knowledge or 
consent. This deed of trust rontained a covenant that C. C. Green- 
wood should keep the buildings on said premises insured against loss 
or damage by fire for the benefit of the Federal Land Bank of Columbia 
and the trustee mentioned in said deed of trust. 

5 .  On 14 September, 1920, C. C. Greeiiwood niade and esecutd a 
deed of assignment (which was not registered) coiiveying to L. L. 
Jelikins all his right, title and interest in aud to tlie lands, premises 
m d  buildings aforementioned. B o  notice of this deed of asslgninent 
was given to the defendant herein, and the same was made without its 
lrnowledge or consent. 

6. The Federal Land Bank of Col~imbia had no lrn~nvledge or ill- 
for~ilation of the screral couvtlyanccs above mentioned in paragraphs 
3, 4, and 5 until after the buildings were destroyed by fire. 

7 .  Agreeable with his covena~lt to kecy the buildings 011 said 1)rnnises 
insured for the benefit of the Federal Land Balilr of Columbia, trustee 
under the mortgage nientioned in paragraph 1, and Jcseph F. Ford, 
trustee under the deed of trust mentiol~ed in paragraph 4 above, C. C. 
Greenwood, on 8 December, 1920, applied to the Atlas Assurance Com- 
pany (hereafter called the Atlas Company) for a policy insuring said 
buildings against loss or damage by fire in the amount of $4,000 011 

the dwelling, $800 on the barn, and $200 on a smoke-house. No llotice 
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of this application, or of the issuance of the policy of insurance, was 
given to the Federal Land Bank of Columbia, or to the  defendant herein, 
and the said application was made and policy of insurance obtained 
without the knowledge or consent of the Federal Land Bank of Colum- 
bia, o r  of the Globe Company. This policy also contained a "standard 
mortgage clause," identical i n  general terms with the one above set out. 

5 .  011 10 January ,  1921, all the  buildings on said premises, including 
those covered by the policies above mentioned, were totally destroyed 
by fire. 

9. On 31 December, 1921, the Federal Land Bank of Columbia, Joe  
31. Burlison and C. C. Greenwood, plaintiffs herein, instituted this 
action against the Globe Company; and, at the same time, tlic Federal 
Land Bank of Columbia, the Citizens Bank of Yancey, Joseph F. Ford. 
trustee, and C. C. Greenwood, xvith full  knowledge of the foregoing 
facts (cxcept possibly the deed of a s s ig~~r~ ien t  from Green~oo t l  to Jell- 
kin3 was not k n o x ~ i  to al l) ,  iustituted an actioli agai11.t tlic Atlas C'orn- 
pmly to recover upon the policy issued by that  company on S Decembcr. 
1920. These two suits Time instituted simultaneously a t  tlie suggestion 
of general counsel for the two insurance companies, though riot by 
counsel now appearing for the present defendant, to the end that  thc 
rights of all the partics might be brought before the court for  adjndi- 
cation and settlement. 

10. The  action against the Atlas Company was tried a t  the J u n c  
Term, 1923, Buncombe Superior Court, and, by consent, an  issue was 
submitted to the jury to ascertain the value of the property destroyed 
after the court had intimated tha t  a judgment of nonsuit would be 
entered. F rom a judgment of nonsuit i n  the actjon against the Atlas 
Company, the plaintiffs therein have appealed. 

11. I n  the case a t  bar, tried also a t  the J u n e  Term, 1923, i t  was 
agreed that  the value of tlie buildings destroyed, and covered by the 
policy in  suit, should be fixed by the  judge in accordance ~ ~ i t l i  tlie 
finding of the jury in the Atlas case, and that  the rrlnairiing issues 
&ould be answered by the  court. 

I d .  At the close of all the ericlence, judgment of nonsuit was entered 
against tlie plaintiffs, Joe N. Burlison and C. C. Greenwood, and judg- 
ment was entered i n  favor of the  Federal Land Bank of Colunlbia and 
against thc defendant for the full amount of the policy mentioned in 
paragraph 2 above. F rom this judgment the Globe Con~pany  appeals. 

Judgment of nonsuit was entered as to Joe  &I. Burlison and C. C'. 
Greenwood, upon the ground that  they had forfeited all their rights 
mlder the policy in suit by executing conveyances and taking out addi- 
tional insurance in violation of the terms of the contract of insurance 
issued by the  defendant. Il'afson c. 171s. Co., 159 PI'. C., 638; Lanrcrsfcr 
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v. I n s .  (lo., 153 X. C., 285; X o d l i n  v .  I n s .  Co., 151 h'. C., 35; Black v .  
I n s .  Co., 148 N. C., 169; Coggins Y. I n s .  Co., 144 K. C., 14; S u g g  r .  
I n s .  Co., 98 N.  C., 143; Biggs  v. I n s .  Co.. 88 N. C., 141. For a full 
and clear statement of the cogent reasons supporting this position, see 
opinion of V r .  Just ice  Sh i ras  in  Assurance Co.  v. Bui ld ing  Assn., 183 
U. S., 308; 46 L. Ed., 213. But neither Joe 11. Bui-lison nor C. C. 
Greenwood has appealed from this judgment, and no question is pre- 
sented as to their rights in the instant case. 

With respect to the rights of the mortgagee under the standard mort- 
gage clause, it is the generally accepted position that this clause operates 
as a separate and distinct insurance of the mortgagee's interest, to the 
extent, at least, of not being invalidated by any act or omission on the 
part of the owner or mortgagor, unknown to the mor-gagee; and, ac- 
cording to the clear weight of authority, this affords protection against 
prerious acts as well as subsequent acts of tlie assured. U a s t i n g s  c .  
Westchester F i r e  I n s .  C'o., 7 3  K. Y., 141; S m i t h  v. C n i o n  I n s .  Co., 25  
R. I. ,  260; G i l m a n  v. Com.  I n s .  Co., 112 Ne., 528; L. R. A., 1915 C, - C 

ids ,  and note; Brecht  v. L a w  C n i o n  and C r o w n  I n s .  Co., 160 Fed., 
399; IS L. R. A. (X. S.), 197, and note; Germania  J'irc I n s .  Co. 2.. 

n a i l y ,  1 A. L. R. (Ariz.), 488; 14 R. C. L., 1085. 
Speaking to this question in l i e i d  v. Firemen's  I m .  Co., SO Atl. 

(5. J.), 462, T700rlzecs, J., said: "The standard mortgagee clause 
creates an independent contract of insurance for the separate benefit of 
the mortgagee, engrafted upon the main contract of i n s ~ n m ~ c e  contained 
in the policy itself, and to be rendered certain and understood by refer- 
enco to the policy." *Ind to like effect is the language of Peckham,  J., 
in E d d y  e. London  i l s s u ~ .  ( 'orp. ,  14:: K. Y., 311 : "The effect of the 
~nortgagee clause hereinbefore set forth is to make an elltirely separate 
insurance of the mortgagee's interest, and he takes t i e  same benefit 
from his insurance as if he had received :L separate policy from t h ~  
conilm1y, free from the conditions i~nposetl upon tlie owners. . . . 
By taking the insurance in the nlamer the mortgagee herein did, in- 
stead of taking out a separate policy, all the provisi01is in the policy, 
d l k h  from their nature woul(1 properly apply to the case of an in- 
surance of the mortgagee's interest, would he regarded as forining part 
of the contract with him, while those pro~isions nhicli antagonize or 
impair the force of the particular and specific provisions contained i n  
tlie clause proriding for the insurmlce of the mortgagw. murt bc re- 
gartlcd as illeffecti~e and ianpplicahlc to the case of the mortgagee." 

I t  is tlie contention of the defendant that while, under tlie standard 
mortgage clause, the imurancc., as to the interest of the mortgagee or 
trustee, is not to be invalidated by any act or neglect of' tlie mortgagor 
or owner of the property, nor by any change in the title or on nersliip 



X. C.] FALL TERM, 1023. 103 

Baxri v. Ixs. Co. 
-- 

thereof or  illcrease of Ilazartl, except ~ ~ l i e ~ ~  done with kiiowledge of the 
mortgagee or trustee; yet this stipulation is not to the effect, uor can 
it he construed to uieail that  the policy shall uot bo illvalidated by any 
act or neglect of the mortgagee or trustec. Neither is  it  to the eficct, 
nor call it be colistrued to meall, that it  n ill not he irl~alitlated as to 
the interest of tlic mortgagee or trustw. sl~ould sucah mortgagee or 
trustee rat ify an  act or ncglect of tlie mortgagor, which ill itself nould 
he suficierlt to iur alidate the policy. Fo r  this position, defelldant relics 
up011 the follo\\ing nuthorlties: . Ime i . i t a?~  I t s .  Co. 1 % .  ( ' o w a n ,  3-1 S. W. 
(T?xas),  461; ( : c ~ r c s ~ ~ c  A - l \ , l i .  1 , .  E'1w Ill\. ( ' ( I . ,  J-L S. Y. S., 9 7 9 ;  R o p r  
1 .  S a t .  F L W  111s. CO., l G 1  X. C., 151. 

The  Globe Conlpnliy wt up ill its an5vcr, contended on tlie trial, and 
ilislsts n o ~ v  that, b -  the i i l i t i t u t i o ~ ~  of the suit agaimt thc ,ltlas C o n -  
1 ~ i 1 y  miti by j o i u i q  nlt l l  Grcc~i~\oocl  :11itl Ford, truhtc(2, ;I\ plai~~tif-fq 
t l ic re i~ ,  the Fedcrnl Lalit1 11a11li of C'oluinbia has ratified the acts of 
Burlison alld Grcwiinood ill c o i i r ~ i n g  the property so as to effect x 
rllarrge, ot11t.r than by the cl~atl i  of tht. assured, in the intcreit, titlrx or 
I)o>w5"o~i of the sul j jc~t  of ~ I I I U ~ : L I I C ~ ~ ;  ilnd further, that by joining in 
said suit the Fcdcral L:md I3aiik of Co1uinl)ia lins ratifiml the act of 
Grecnwoocl in applying for an11 obtai~iiilg the atlditionnl llisurnncc 111 

tlic Atlas ( 'onipa~~y, n ithout all agrccmct~t in nr i t ing  first bciilg at- 
taclicd to the p o l i q  in wi t ,  or etitloricd t l l c r co~~ ,  as  ppr stiplllatioii 
co~~ ta ined  therein. E'c~ ,yu io~r  1.. I'low C'o., 141 Xo.,  161; 42 S. IT., 711 ; 
Jo11irwn 1 % .  Xd. ( 'a\ .  ('o., 60 Atl. (S. H.), 1009. 

111 A i ~ n o l d  1.. I m .  Vo.. 61 s. Jv. J T ~ ~ ~ I I . ) ,  1032, phiutiff requesttd n 
fricncl to efiecat iiiiurmlcc on soilic Iiouscl~old goods, vliicll w i s  dolie 011 

11 October, 1890. Plailitii'r', xi thout l i t~oning that  the p o l ~ ~ t y  h t l  

h e l l  i~ i su r (d ,  :ili(l wit l~out c o ~ i ~ u l t i i ~ g  hi5 f r imd ,  had the  1)rolwrty ill- 
Yuretl i n  a11ot1it.r company on 1 cniber, 19 claj s thereafter, ant1 tlic 
1)ropcrty ":IS destropcl by fire oil 27 Sovember, \\he11 plniiitif'C learned 
for the firqt time of tlic 1)olicj scm~rcd by his friclicl. 111 a suit to vol- 
lect u~ltler tlic p l i q  scm~rcd by liir fricntl. it  \ \as IiPld that  plailltifi' 
n as pr(~luc1ctl fro111 a rwo\ ery by I I ~ T  failure to aiccrtair~ T\ l i c t l ~ ~ r  :111y 
ilisurnncc hat1 ~ T I I  eR'cv?etl by liis agent, ulliler the provisiori that tlic' 
policy .illonltl bc ~ o i d  if the assurc>d i l~onld tllc,rc:~ftcxr clitcr illto ail? 
o t h  contract of i~isurance to protect the property c o ~ c r c d  ill nliolc 
or in part  by t l ~ e  origi~ial  l~olicy. I t  n as also held that  the act of thr~  
age~l t  in vcurilig the ;)olicg n u s  ratified by plaintiff's briilgiug :t suit 
thcrr.oll, and that Ilc, the assnred, n-as boulitl by all thc lnmisiolis of 
the  policy T o  like cffcct i s  tllr holclilig of the Suprcmcl Court of 
Sebraska in tlie caqc of lI(iq11rs 1 . .  I H S .  C'o., 59 S. W,, 112 .  T h ~ r c ,  
Hughes obtniiictl a policy of illsur:rllcc f r o ~ n  thc~ Il~, iu~' : l~lcc ('ompany 
of S o r t h  Amc~rica, x-ith l)rorision against ndtlitional ininrancar, similar 
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to the one now before us. Subsequently and without his knowledge or 
authority, one Hyiies procured insurance on the same building in the 
Phoenix Insurance Company. This policy vas  issued in the name of 
Hughes and for his benefit. Hughes knew nothing of this policy until 
after the fire. Soon after the destruction of the property he made a 
settlement with the Phoenix Company. I n  a suit against the Insur- 
ance Company of North ,Imcrica it was held that t h i , ~  settlement was 
a ratification of the act of Hynes in procuring the Phoenix policy, and 
related back to the date of the issuing of said policy, and hence the 
plaintiff, Hughes, could not recover, as the act of H,ynes, so ratified 
by Hughes, invalidated the policy issued by the Insurance Company 
of North America. 

I n  the case at bar, the defendant, the Globe Company, contends that 
under authority of the Arnold and Hughes cases, just cited, and the 
reasoning contained therein, the Federal Land Bank of Columbia should 
be held to have violated the additional insurance clause in the present 
policy by undertaking to enforce collection under the Altlas policy, and 
that therefore the instant suit should fail. 

I n  the ,4rnold and Hughes cases there was apparently no standard 
mortgage clause attached to the policies in suit, and it1 each case the 
stipulation against obtaining additional insurance mas held to be bind- 
ing as against the ousner or assuwd. But in the case at  bar we are 
dealing with the rights of the mortgagee under what amounts to a 
separate and distinct contract of insurance. ' ,Ind furiher, under the 
facts of the instant case, it could hardly be said that the Federal Land 
Bank of Columbia intelided to violate any of the terms of the present 
policy by filing two suits simultaneously at the suggestion of general 
counsel for both insurance companies, to the end that the rights of all 
the parties might be determined and adjudicated by the court. We 
think the Federal Land Bank of Columbia is entitled to maintain this 
suit against the Globe Company under tlie standard mortgage clause 
attached to the present policy. 

We then come to a consideration of the following stipulation inserted 
in the standard mortgage clause: 

"In case of any other insurance npon the within-described property, 
this company shall not be liable under this policy for a greater propor- 
tion of any loss or damage sustained than the sum hereby insured bears 
to tlie whole amount of insurance on said property, issued to or held 
by any party or parties having an insurable interest therein, whether 
as owner, mortgagee or otherwise." 

I t  will be observed that the lnnguage used in this pa ragaph  provides 
for prorating with any insurance on the property "issuecl to or held by 
any party or parties having an insurable interest therein, whether as 
owner, mortgagee, or otherwise." Bs to whether this mould extend to 
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any insurance corering the interest of the ovner or mortgagor only, and 
coritaiiiing no prorision in  faror  of the mortgagee, Tve make no present 
ruling, as it is unnecessary for us to do so. E d d y  v. London d s s u ~ .  
( ' o ~ p . ,  supra. But  we are of opinion that  the present policy should 
prorate with the oile i s m d  b~ the  Atlas Company, each policy contain- 
ing, as it docs, a staritlard mortgage clause in fayor of the Federal Land 
Bank of C'olunibia as its interest may appear. 
-1 w r y  batisfactory statenlent of the  reasons why effect should be 

give11 to this stipulation will be found in Hartford Fire Ins .  Co. v. Wil- 
iinms, $3  Fed., 025, though the tlecisioli there goes further than  i t  is  
lleccssary for us to approre in  toto. l'ha:yr, J., in that  case, speaking 
for the Circuit Court of Appeals, Eighth Circuit, said:  "The language 
cmpl~yed  in the mortgage clause, tliat the insurer 'shall not be liable 
under this policy for a greater portion of any loss sustained tlian the 
sum hrrebg- insured bears to the whole amount of insurance on said 
property, issued to or held by any party or parties ha\-ing an  insurable 
interest therein,' seems to us to h a r e  been inserted ex irdustria for th(. 
purpose of making i t  clear that  the  mortgagee's policy was entitled to 
prorate with policies covering the insured property that, a t  the time of 
the 1osy might be held by any person whomsoever .who had an  insurable 
interest in the p r o p ~ r t y .  W e  can conceire of no other object that  the 
lxtrties could have had in  using the words, 'issued to or held hy ally 
party or parties haying an  insurable interest therein,' unless it was to 
avoid the w r y  constructioil of the clause r h i c h  the Circuit Court ap- 
pears to h a w  adopted. I n  the absence of the  words last quoted, it 
might, no doubt, be fair ly argued that  i t  was simply the intention of 
the parties to resene tlie right to prorate with other policies procured 
by the mortgagee for the protection of his interest, but that  construc- 
tion of the clause secms to us to be inadn~issible, i n  r iew of the language 
used, which expressly extends the right to prorate to policies 'issued to  
any party or parties llaving an  insurable interest' i n  the property. As 
before rcinarlted, the concluding n ords of the paragraph seem to have 
been adtlecl, out of abundant caution, that  thcre  night he no ground 
111)on nhich  to insist tliat the right to prorate ~ v a s  limited to policies 
hcld by the mortgagee, or for his benefit. I t  is urgcd, liowerer, by 
cou~lscl for tlie defendants i n  error tliat the foregoing riew dcstroys the 
c.fficac- of the first paragraph of the mortgagc clause, 1rhic7h ilcclarcs 
'tlint this insurance as to the intrwst  of the mortgagee or trustee . . . 
shall not lie i ~ n x l i d  by any act or neglect of tlic mortgagor or ovncr of 
the propc'rty insured,' becnuse it puts it in the power of the niortgagor, 
1)y talii~lg out additional insurance, to  less~li  the amount which the 
nlortgagec might otlierwisr h a r e  r e c o r c r d  I t  is doubtless t rue  that  the 
coi~itruction abo~c. intimated lesscri9 the scope that might otherwise hc 



I O G  1N THE SUPREME COURT. [ lS7  

BANK v. Iss. Co. 

gircn to the first paragraph of the mortgage clause, but tliat it  destroys 
its efficacy as a protection to the mortgagee cannot bc admitted. I t  is 
ohrious that  the paragraph in question operates to lxotect the niort- 
gagee from many acts of tlic mortgagor \~h ic l i  would otherwise render 
tlie insurance, as a whole, utterly void, eren if it  be conceded that, untlcr 
the construction above giren, not only the mortgagor, but third parties, 
hare  it in thcir power to lessen to some extent the amount that  may be 
rccowred on tlie mortgagee's policy. I n  construi~ig a contract likr tlie 
one n o ~ r  in hand, it is our duty to look to all of the prorisions of the 
agreement, and to give effect to w1i:~t s c c ~ i ~ s  to linre been tlic obvious 
illtent and meani~ig  of the parties. We ~\-ould not be justified in ignor- 
ing a n  agreemeut in  one part  of the i~istrument,  ~vhicli is  as cltlnrly 
cq)ressed as language could well express it, merely becxause it limits to 
sonic extent the scope of gencral language e n ~ p l o p l  ill :niother part of 
the instrument. I t  is very common, in the construci ion of contracts 
a11d statutes, to resti-ict the meaning of general words ant1 plirnses wlle~i 
it is plain to be see; from particular prorisioiis of tlie contract or 
statute, that  they werc not intended to ha re  the broad significatioil of 
~r l i ich  they are fair ly susceptible. I n  tlie casc at bar thc first stipulation 
contniued in the  mortgage clause, 'that this insurar~ce as to the intcrcst 
of the mortgagee or trustee . . . shall not be inra l i  latetl by any act 
or n~g lec t  of the mortgagor or olrner of the property,' is limited and 
controlled, in our judgment, by the. more particular prorisiol~ with 
respect to p r o r a t i ~ ~ g  in case of loss, which declares in 7,ery spccific 
tcrnis, as we think, tliat the right to prorate shall extend to and include 
all policies covering the particular property that  are h(>ld by any party 
or parties har ing  an  insurablr interest therein." 

I n  Suv, Ills. C'O. 2'. T / a ~ a b l r ,  103 Ky., 738,  a similal. conclusion \\-as 
reached, the Court holdiug the prorision that  the interest of tlie niort- 
g a p e  should not be invalidated by ally act or ucglcct of tlic o ~ ~ n c l .  or 
~nortgagor of the property ilisurcd was limited by the stipulation that 
the insurer should not be liable for a greater portioil of any loss or 
damage sustained than tlie sum insured bore to the whole aniount of 
insuraiice on tlir 'property, "issued to or held by any party or parties 
h a ~ i n g  an  insurable interest tlierein." Hence, i t  was hid that  a policy 
insuring the mortgagee's interest should prorate wit11 other policies 
tnkcn out by tlie mortgagor. 

I7nder the facts of the present case, we think tlie dcfc idant is entitled 
to insist upon an  obserrance of the above stipulation in  tlie standard 
~nortgage clause; and lience the cause niust be remanded, to the end 
tliat this case may be consolidated with the  case against tlie -1tlas Coni- 
pariy, and the rights of tlie parties adjusted according to the prorisions 
of the respective policies. 

S e w  trial. 
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lII<R('HASTS HASK A S D  TRUST COJIPASY OF TVISSTOS-SA1,EJI. 
NORTH C'AROLINA, v. T. ITr. WATSON, TRUSTEE, AXD THE WACHO- 
VIA BASIi ASr)  TRUST COJIPAST. Auarlc OF R. 13; JIArL'TI-I13TS. 
DECEASED. 

(Filed 22 January, 1921.) 

1 .  Municipal Corporations-Cities and Towns-Street Improvements- 
Asvcss~nents-Statute+Liens. 

The amount of an assessment on the ovner of land lying dong  a strecxt 
for street impro~emerlts is by statute (chaptrr 56, section 9, Public TA\\ s 
1915), creatii~g a lien sul~erior to all other licni and eucwmbinlices : l i~t l  
continuing, until paid, against the title of succcsiire o\\ne?s tlleieof 

In order for a purchaser at  a foreclosure sale of land to acquire the 
title to the mortgngor's equity of rcdcmption, free from l ie i~s on tllc lnll(1. 
i t  is not :Ilor~e sufficient that in maliing his aucce?iful bid and in payiiic 
tlie purchase ])rice hc illtended to so acquire i t ,  but it  is necekiary that 
the minds of the parties come to an agreement thereon, as in case of a 
binding contract. 

8. Saxno--Purchase Money. 
Where land is sold bg fo~wlosure l~roci.edinqs under a mortqarc, sub- 

ject to a r a h d  lien in favor of a city, for street iml?rovements, the lien 
continues u p m  the land and does not attach to the l~urchase moliey paid. 

APPEAL by plaintiff f r o m  Slcax, J., a t  F e b r u a r y  Term,  1923, of 
F ~ R ~ ~ T H .  

Civil action. T h i s  \ \ a s  a n  action brought by t h e  plaintiff against the  
defendants to  recorer $747.72 and  interest.  

13. C. P a t t o n  o m w d  a piece of land i n  Winston-Salem, on E a s t  F i f t h  
Strcct  a n d  TToodlantl AT cnuc. T h e  ci ty  of Winston-Salc~i l ,  by ~ i r t u c ,  
of chapter  2 6 ,  swt ion  9, Publ ic  Laws 1915, k l ~ o w n  aq 'lAhl act relating 
to local improremcrits in municipalities," n h i c h ,  amoiig other things, 
provides aq follov s : ( ' V h r ~ i e r c r  t h e  gorern ing  body sliall coufirnl a n  
:ri;scssment f o r  a local i m p r o ~  c.nici~t, tlie clcrk of t l ~ c  r ~ i u ~ l i c i ~ d ~ t y  111:111 
n ~ t r r  on t h e  niirlutes of tlic governing body t h e  date, hour  ant1 m i ~ i u t c ~  of 
such confirnlatioi~, : r ~ ~ d  f r o r ~ l  tlic t ime  of WCII c v l i f i r ~ m t i o ~ i  t h ~  ~ ~ V S P -  

nieut cmbr:rcwl ill tlic aswsarnellt roll shall be :i l ien on t h e  r d  pro1)~ 'r ty  
:igai~lst which t h e  barile a r e  a s s c w d ,  s u p c ~ i o r  to  all  other l i m ~ s  ant1 
rncumbra~~ccs . "  1-11dcr said act, tllc c i ty  of V i ~ ~ s t o l ~ - S a l e ~ l ~  ((1 t h r  
itrccts c o i l t i p o u s  to  T'ntton's propcrty.  T h e  pa\ cment f o r  nllicll t h e  
trswssriirr~t n as l c ~  ietl ~r as la id ill 1)cctnil)rr. 191 9, :111d n a b  due  :nit1 p a y  
able i n  t en  equal  installmc~lits, hcgimiiilg I J:rliu:~ry, 1 9 2 1 ;  thc  m n o n l ~ t  
of tllc asscss~nclit 011 E a s t  F i f t h  Street  was  $444.15, n ~ d  tha t  on Wood-  
la11d A l ~ t , ~ ~ u c .  $251.77. , l t  t h e  time of tllc furecloburc d e ,  1icreinaftc.r 
~llentioned, only one of these annua l  i~is tal lmc~nts  nas  due and  payable. 
P a t t o n  sold the  property to  J o l m  Grcgory;  h e  .old t h e  p r o p ~ r t y  to  
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S. W. Kagor, who sold tho property to R. E, Matthews. Each purchaser 
assumed the assessn~ents in his deed, the amount due the city of Winston- 
Salem for the street improvement. B. C. Patton executed a deed in 
trust to the defendant T. W. Watson to secure the Winston-Salem 
Building and Loan ,Issociation. When Xat them bought the property, 
the deed in trust to T. TIT. Watson, trustee for the building and loan 
association, vas  on the property. 

R. E .  Matthems resided on the property in question, at the corner of 
East Fifth Street and Woodland Avenue. The plaintiff became inter- 
ested in the property by reason of thc fact that it had loaned Matthews 
some moiiey, and, finding that he was in failing circumstances, it took 
a judgment against him on 13 September, 1920, for $2,916.11, with 
interest on $2,863.13 from 13 September, 1920, and court cost, $7.30, 
~vliich judgn~ent mis duly docketed on said date in Book 26, page 118, 
office of the clerk of the Superior Court of Forsyth County, and became 
a lien upon said property from said date. At the time the judgment 
was taken, the lien of the city of Winston-Salem mas ton said property 
for bitulithic assessments amounting to $781.62 and jnterest, and the 
deed of trust to T. TV. Watson, trustee, for the building and loan asso- 
ciation, for $ . On 14 October, 1920, the said R. E. Matthews died, 
and on 1 December, 1920, the TVachoria Bank and Trust Company 
qualified as his administrator. On 3 December, 1920, the plaintiff filed 
his proof of debt of judgment lien, as aforesaid, with said administrator. 
Thereafter, the defendant trustee advertised the property for sale 011 

19 &y, 1921. The plaintiff appeared at  the sale and bid on the prop- 
erty $4,035, thinking that was all it IT-as worth, and which would be the 
approximate sum necessary to pay the bitulithic assessment and the 
mortgage debt and  cost of sale. The plaintiff paid to tue trustee, in all 
good faith, the sum of $4,035. T. W. Watson, the trustee, went to the 
city tax collector's office and inquired for assessmeill against R. E .  
Natthews, and was told there was none. This was an error on the part 
of the city tax collector, or in the way in which the book of bitulithic 
assessments is kept, showing only the name of the owner at the time the 
assessment was leried, which was the name of B. C. Pittton. The said 
defendant trustee kept the money for some days, and finally paid the 
same into the office of the clerk of the Superior Court--that is, the bal- 
ance, after paying mortgage debt, cost and taxes, wh~ch  balance was 
$747.72. I n  a few days, however, the said trustee disco~ered that there 
was a lien against the property, and went orer and informed the clerk 
to this effect, and tried to get the money back, but the clerk thought 
that, inasmuch as the amount had been entered on the books, it ought 
to go to the administrator. The clerk paid the money in his hands to 
the defendant, the Wachoria Bank and Trust Compan:r, administrator 
of E. E. Matthews. 
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The plaintiff, prayed judgment directing a return of this money to 
the trustee and its payment to the  city of Winston-Salem, for cost, slid 
for such other and further relief as may be just and proper. 

T. Mr. Watson, trustee, in his answer, admits the advertiselncnt and 
the sale of the property, as alleged, but denies tha t  there was any agree- 
uwnt that  the purchase money paid to him was to be used to discharge 
the lien of the bitulithic assessment, and he likewise denies any knowl- 
edge of any such purpose on the part  of the plaintiff. H e  admits that  
inquiry was nlatlc of the city tax  collector with respect to said assess- 
meilt, but that  such inquiry was rnade after the sale and a f t w  the pay- 
ment of the  money. H e  denies tliat he  told the administrator that the 
inoney ought to be applied on the bitulitliic assessnlent and should not 
be in the hands of the administrator. 

The  Wachoria Bank and Trust  Company, ill its ansmer, says: 
1. I t  admits the allegations with rc3spcct to the tleath of ,\Iattlic\\s 

and its qualificatio~i as administrator, and that  plaintiff filed his proof 
of debt witll said administrator a t  the time alleged. I t  is atl~liitted illat 
the sum of $747.71 was paid to it by the clerk of the court. I t  is tlcl~ietl 
that T .  TV. MTatson, trustee, told i t  that  the money ought not to bc in its 
hands as admillistrator, but should be applied on the bitulitliic assess- 
1i1cnt. 

The  indebtedn~ss of R. E. Xatthews' estate r a s  about $25,000, but a 
large part  lias been eliminated by foreclosure proceedings. The amount 
of unsecured claims will be about $12,000 to $15,000. The  admi~iistra-  
tor has in  liand funds of the estate amounting to $1,191.32. The estatc 
is insolvent. 

111 the cou~l ty  court Thomas W. Xaslin, president of the plaintiff 
bank, testified, in pa r t :  "I attended the sale of this property by Mr. 
TVatsou, trustee for buildillg and loan, and I bid u p  to  $4,035, and R. E. 
X a t t l ~ w s  bid $4,030, and it was kuocked off to him. That  uiqlit 
Mr. Watson stated to me  that  he  had accepted my bid instead of 
Matthelm', I being tllc liext highest bidder to Xatthews and the highest 
bidder l lavii~g fallen out ;  and subsequently I paid hlr. T a t s o n  $4,035. 
I n  paying that amount I intended i t  to be applied according to the 11-ay 
I hati figured up,  nhich illclutled building and loan debt, S ta te  and 
caounty tams,  bitulitliic assessment, trustee's commissions, advertising, 
uuc,tioneer's fees, ant1 all those incidentals that  go in to make a sale, i n  
order that  the bank could get a clear title. Some time after that, thf. 
city tax collector scnt us a bill for  the bitulithic assessment on this 
property, which bill has not to this  date been paid;  and then I began 
iilvestigating to ascertaiil what had been done with the money which 
the bank paid for the purpose of applying it to the payment of the 
bitulithic assessment as well as other debts, and I found tliat the trustee 
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had paid the money into the office of the  clerk of the Superior Court, 
and tlic clerk had turned i t  orer to the Wachovia Bank and Trust  Com- 
pany, adniir~istrator of R. E. M a t t h e m ;  and 1 fou~it l  that the adminis- 
trator was holding the money for the purpose of paying the debts of 
the estate, particularly the undertaker's claim, and the administrator 
was seeking instructions from the court about paying out the money. 
I tried to get this money applied on the bitulithic assessment, and when 
I was unable to do so, this suit was instituted. The  bank has never 
bcen able to get anything on its judgment. The  judgment was filed wit11 
the administrator." 

On  cross-examination he  testified: "When we paid the money repre- 
senting the amount of our bid to  3fy. Watson, trustee, I did not say 
anything to him about how we expected it to be used; and while I say 
1 paid it to him with that  intention and purpose of hrlring it used in a 
certain way, I did not disclose to him that  intention or purpose. 1 
hnd been adnsed of the existence of this lien for bitulithic before thc 
sale of the property by the trustee, and the amount of my bid, $4,033, 
was sufficient to take care of the building and loan, bitulithic, State and 
county taxes, commissions, advertising, auctioneer's ft.es, and clear the 
title to the property of those liens. The  bank loaned R. E. Matthews 
money to make his first payment or1 some real estate, for which he 
executed his  note, and that  liote was reduced to judgment, and the bank 
filed with the administrator proof of that  debt by the judgment. That  
proof of debt was filed 3 December." 

T. W. 'll 'atsoi~, trustee, testified, ill part : "I was trustee in the deed of 
trust from Gregory ( Pa t ton j  to Wi~~ston-Salem Buildilig and Loan As- 
sociation. I put thr1 proprrty up and sold it to X r .  l l a s l i ~ ~ ,  and he paid 
me $4,033. T11c11 1 \ \ m t  about to apply the money, a ~ i d  I paid the debt 
of tho building a i~t l  loail, city and county taxes, and trustee's commissions, 
also advertising, auctioneer's fees, and all of the iwidental  expenses. 
The  counsel for hIerchants Bank and Trust  Company told me that  there 
was a bitulithic assessment against this property, and he reported therc 
~ m s  not any agai~lst  hlat thcns or Gregory. The11 I pa d the money into 
the clerk's office, or  possibly I paid the money iuto the clerk's officc 
htforc I aslretl as to the assessnient a g a i ~ ~ s t  Jlatthen-s. I (lo 11ot recall 
now. After I found out this assessment x i s  against the property, being 
assessed in the  name of Patton, I came over a11d i~lformetl the c.lerB 
about that." 

I t  Jvas agreed that  Thomas Maslin made the purchaje a t  the trustee's 
sale as trustee for the Xerchants Bank and Trust  Company, and deed 
~ n t s  executed to him in his name; N r .  Maslin, ill facat, acting for the 
hank in the transaction. 
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The case was first heard in the  County Court of Forsyth County, 
hefore Judge 11. R. Starbuck and a jury, a t  October 16th Term, 1922. 

At the close of plaintifT's eridence the defendant nloved for jutlgrrient 
as of nonsuit, which niotion v a s  sustained, and the plaintiff excepted. 

The  case was heard 011 appeal before Shaw, J., and the judgment of 
tho Forsptli County Court ~ v a s  affirmed. The  plaintiff excepted and 
a p p ~ a l e d  to the Supreme Court, and assigned as & - o r :  

"For tliat the court, at the conclusion of plailitiff's testimony, allowed 
tlcfc~itlants' motion for judginmt as of  onsu suit." 

J .  E. ;Ile.caizcZei- for plaint i f f .  
V a n l y ,  IIendl-en CF Tl'o~nble for defendants .  

C ~ a ~ r t s o s ,  J. On all the el idence, Tlioliias Xaslin, the agent of 
~'luintiff, wlicn lie liad calcul:~tcd the entire indebtedness of R. E. 
Xat t l i tvs .  nllich n a s  a lien oil tlic property, hid at the sale $4,035, tlic. 
: t m o u ~ ~ t  of the i~ ldch ted~ ie~s ,  a114 lie in good fai th thought that  lie was 
gc.tting a clcar title. I f  llc at the tiille of the sale had had an underqtand- 
ing and agrcenient, and it was so a~~uonnccd.  at the sale bx T. W. Wat- 
:on, trustee, t1i:rt the liigliest hicider n a s  to gct a clear title, free from 
c-nc~i1mhranr~s. and he  bid $4,035 \\it11 that understanding and agrcc- 
I L I ( ~ ~  with tli(> def~ndal i t  Watson, then thew nould be no doubt tliat 
\Tatson, the t~ws tw,  n o d d  h a r e  to  pay oft' the lienr, includi~ig the street 
:I -scssment. 

Mr. Nnsl i~ i ,  president of the plaintiff bank, in liis testimony says: 
"1 paid X r .  TTatson $4,035. I n  payillg that  amount, I intended it to 
bc applied nccording to the r a y  I liad figured up, which included build- 
ing and loan debt, State and county taxes, bitulitliic assessment, trustee's 
r.oin~uj~aioiis, :it17 ertising, auctioneer's fees, and all those iiicidentals tliat 
go in to nlnkc a sale." T l i ~ l i  again he said : "1T11~11 we paid the nioncg 
~ ~ c y r c e ~ i t i ~ ~ g  the amount of our bid to X r .  Ta t son ,  trustee, I did not 
\ay anythi~ig  to him about how In e expected it to  be used; n l d  nhi lc  
I six I paid it t o  hiin n it11 tlint intention and purpose of 1iavi11g it useti 
111 n certain r a y ,  I did not disclow to him that  intrntion or purpose." 
From the c\ idelice, the mintis of Mr. Uaslin and Mr. Tatsoi l  did not 
lucJrt, and t l i c r ~  TVXS no coutract. O7,c1aU ( ' 0 .  I \ .  l l o l m c s ,  176 S. C'., 
1). 42s. 

LTlltler tllc statute (chapter 56, section 9, Puhlic Laws 1913) the street 
: I ~ W S S I I ~ C I ~ ~ ,  ' (From the time of such confirmation, the assessnient cm- 
bmccd in the assigln~lent roll shall be a l icn on t h ~  real p r o p c ~ t y  againsf  
ct hiclr f h c  same arc assessed, s ~ r p w i o r  t o  all o ther  l irns and encunr- 
l~,.ailc~\. ' '  Kiilstoir 1 % .  R. I?., IS3 1\'. C., 14. 

The  statute says tliat the street assessment "shall be a lien on the real 
~ropert-j-." T. TIT. TTatson, trustee for the Winston-Salem Building and 
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Loan ,Issociation, sold the larid that  R. E:. Matthelvs had an  equity of 
redemption in, under the terms of the deed in trust. I t  was purchased 
by Mr. Maslin, agent for plaintiff, for  $4,035. When sold, no agreement 
was made to pay out of the purchase money the street assessnie~it, a 
superior first lien and statutory charge on the l a d .  Under the law, 
nothing else appearing, the land was sold subject to the street assess- 
ment. T h e  trustee, after paying the building and loan debt and other 
legal expenses and encun~brances, paid t h ~  surplus into the office of the 
clerk of the Superior Court for Forsyth County. (C S., 289'2.) 

I n  Barretf c. Barnes, 186 N. C., p. 154, i t  was said:  " 'A inort- 
gagee who sells under the mortgage is liot liable to a subseque~lt 
mortgagee or judgmeiit creditor for the surplus u~iless he has 
actual notice thereof.' (I tal ics ours.) Sol-tnan u. Hall'sey, 132 B. C., 6. 
,,I sale of land under an  execution 011 a junior judgment passes the title 
to the purchaser encunlbered with the lie11 of prior doc:lieted judgments; 
but where the sale is made upon executioti on the senior judgmei~t the 
title passes to the purchaser unencumbered; and the lien of any junior 
docketed judgments is transferred to the fund a r i s i ~ ~ g  from the sale: 
and i t  is  the duty of the officer making the sale to apply it to the satis- 
faction of the  several judgments i n  tlie order of their priority, whether 
lie has executions in his hands or not.' Cfarr11)rill 21. ll'ilcox, 111 X. C., 
42. Clark, C. J., in Gammon c. J o h n s o n ,  126 PI'. C., 64, says: ' I n  
general, all encumbrances, whether prior or subsequent encumbrances, 
as well as  the mortgagor, should be parties to a proceeding for fore- 
closure, and judgme,lt crrdifors as w l l  U A  r n m f g c r g ~ ~ e s '  (Italics ours.) 
J o n e s  c. Williams, 155 11'. C.,  179, is not in co~~f l ic t ,  under the facts ill 
this case." 

'(Where tho sale is made on foreclosure of a junior mortgage or trust 
deed, the purchaser does not acquire an absolute title, but only the mort- 
gagor's equity of redemption-that is, he takes subject to the elder lien. 
But, on the other hand, the foreclosure of a s ~ n i o r  moltgage will rut off 
junior liens or encumbrances." 27 Cyc., p. 1401; Robbif t  1 % .  S t a n t o n ,  
120 N. C., 253. 

W e  think that  the assumption of the street assessnie~lt-statuto1.y lien 
on the land-by R. E. Matthews, a subsqueiit purchaser of tlie land, 
created an  obligation on the par t  of ;?rlattllems to pay it. H e  agreed to 
pay it, and it was a d i d  claim against him. R n h ~ r  1 % .  Ilanir, 162 
N. C., 588; Parlier v. Miller, 186 N .  C., p. 501. Tllis principle does 
uot apply in  this case. The  property in question Tvas sold subject to the 
street assessment. I t  was not sold otherwise. T h t  city's lien still 
attaches to the property and not to the funds derived from a sale under 
the deed of trust. Hence the purchaser of the property should pay tlie 
city's claim, and ]lot the estate of R. E. Matthews, deceased. 
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True,  Matthews agreed wi th  h i s  g ran tor  t o  assume a i d  t o  p a y  off th i s  
street assessment. B u t  t h e  specific property upon  which t h e  ci ty  still  
h a s  a lien was sold subject t o  t h e  city's claim. T h e  purchaser, there- 
fore, i s  liable f o r  t h e  zissessnlent, o r  ra ther  t h e  property i n  t h e  hands  of 
t h e  purchaser. T h e  obligation of hlat thews to p a y  t h e  assessn~ent was 
passed on  t o  t h e  purchaser  when t h e  property was sold subject t o  t h e  
lien. 

T h e  judgnlent of nonsuit is 
,lffirmed. 

T. HPATT, JEFFERSON HYATT, R. 14:. HPATT, A X D  P. E. I-IPATVT 
v. MRS. JOHN B. HPATT. 

(Filed 22 January, 1924.) 

Wills-Testamentary Cnpacitr-Evidence-Letteys of Testator. 
While the courts allow wide range i11 allo~ving in evidence testimony 

of nonespert \\itnesses as  to the testator's mental capacity suficient to 
make a valid \\ill, upon careat thereof, i t  does not extend to letters sought 
to be introduced in evidence thereof, the contellts of which are  riot sup- 
ported by the testimony of a witness, but rests alone upon the eripence 
that they were in the handwriting of the testator. 

Will-Revocation-Later Wills-EvidencoBurden of Proof. 
Where the careators of a will seek to set aside the will being p1o- 

pounded, on the ground that the testator had made a later will revoking 
it, the burden is on them to show the making and present existence of 
the later will, and that i t  revoked the one theretofore made. 

Same--Presumptions. 
Whcre the careators to a \\ill have shown the existence of a later will 

which, they contend, revoked the will being propounded, which was last 
seen in the gossession of the testator and after his death cannot be found, 
it  will be presumed that  he had destroyed i t  with his intention to re- 
voke it. 

TIIIS was a proceeding heard  upon  a caveat to  a paper-wri t ing p u ~  
port ing t o  be t h e  last will a n d  testament of J o h n  B. H y a t t ,  deceased. 
heard a t  September Term,  1922, before #hau,  J., a n d  :L jury,  of IIau- 
WOOD County. Appea l  by plaintiffs, caveators. 

J. 17. E'ei-yuson a n d  Carter ,  Slzuford Le. I l a r t s h o m  f o ~  plac7ltzffs, 
caneators. 

X o r g a n  (e- W a r d  a n d  Alley (e- Alley f o r  defendant, propouizder. 

CLARKSON, J. T h e  usual  issue was submitted t o  t h e  jury-devisacit 
non: " I s  t h e  paper-wri t ing offered by  t h e  propounder, o r  a n y  p a r t  

S-187 
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thereof, and if so, what part, the last mill and testament of the said 
J o h n  B. Hyatt ,  deceased?" The  jury answered the issue, "Yes, eyer. 
par t  of it." 

Plaintiffs, caveators, assign the following errofs : 
"So.  1 is ntltlrcssed to tlit' refusal of tlie court to  admit i n  evideilw, 

for the purpose which they were offered, the letters from the alleged 
testator, John B. Hyatt ,  to Xrs .  IT. A. Whitner, and the accompanying 
envelope, as identified by the witnesses; and the c a ~ e a t o r s  assign said 
ruling as error, for that, as careators allege, said ruling is  contrary 
to lav.. 

"2. S o .  2 and No. 3 are addressed to those uortions of his Honor's 
charge set out precisely i n  said exceptio~ls, and which deal with the 
questions of law arising upon the coriter~tioii of the caveators that  in 
the cveiit the  jury should find that  said John  B. Hyat t  had testamentary 
capacity and that  lie liad esecuted the script propoirnded as his will, 
that  the  jury should nevertheless find from the evidence that  said will 
liad been revoked, in whole or i n  part, by a subsequent will. Said 
exceptions KO.  2 and No. 3 are  grouped as proper to be considered 
together; and the caveators assign tlie portions of the :harge so excepted 
to as error, for tliat, as  caveators allege, the same a le  contrary to lnn 
and the  evidence in the case." 

T h e  following questions were asked Lucy A. Hyat t  (Mrs. John  B. 
Hya t t )  on direct examination : 

"Q. State to his  Honor and the jury nhether you lrnow of any other 
will that  your husband ever made than the one in question. Answer: 
On Suuday before he died on Thursday, he had a sewre attack with his 
heart, and Dr. Roberts was called in and told him h e  was in  a r e ry  bad 
condition, and after tlie doctor left lie called me and iold me, 'I am not 
going to last long, and after I pass away I want you to go to Waynes- 

ille and get the will in the safety bos there and probate i t  i n  Washing- 
ton and TVapliesville, for I h a w  nm er m:de any other will to my prop- 
e r t ~ . '  

"Q. You don't know of any other will? ,\nswer : KO, sir." 
0 1 1  cross-cxami~iation she said : 
"Q. Do you know Mr. A. Whitner, of this c i ty?  Answer: I liave 

seeii hiln 011 the streets of Waynesville-a policeman. 
"Q. There has never been any midue familiarity or inipl.oper relation 

between you and Mr. Whi tner?  -hlsn.er: There certainly has not. 
"Q. You mver  had m y  con~promising correspoldence with h i m ?  

-1nswer : Never had any corrcspondence of any kind. 
'(Q. Your husband never tlireatcned to divorce you on account of 

relations and corrcspondcnce ~ r i t l i  TVhitner? Answer: H e  certainly 
did not, 
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.'Q. Did you ever break do1m and cry to your husband and beg him 
not to divorce you, and tell him if he didn't divorce you-if he would give 
you another trial-that you noulcl not hold any correspondence with 
TIv. A. TVhitner, and that you would rent your property in Waynesville 
a i d  not come here except xhen he did? A n s ~ ~ e r :  I never had any such 
co~lversatioii as you relate, in my life, with him. 

"Q. Never had any occasion for any such occurrrnce? Answer: 
There n-as not. 

"Q. H e  never pronlised to give you a probatiorlal trial if xou would 
(lo any of these things? Answer: There was ncvw a question of any- 
rlii~ig of that kind that nlade it necessary for such terms." 

The careators introduced two letters written by J. B. Hyatt, deceased, 
3ent from Washington, D. C., dated 16 No\ember, 1918, to Mrs. W. A. 
Whituer, Waynesville, IS. C. The second letter commenced, "I wrote 
yon Saturday night," etc. The last letter, the envelope was postmarked 
"Washington, D. C., 17 No~ember ,  1 a. m., 1918." 

The first assignnmit of error is the refusal of the court below to 
admit these letters in evidence. The record shows: "Upon the uncoli- 
trbrertcd identification of said letters, signatures and enrelopes, the 
same were offered in evidence on behalf of the careators, with the quali- 
fication and for the purposes stated by counsel for the ca~eators,  as fol- 
lol\-s: These papers, identified by the witness, were offered in  evidence 
solely as bearing upon the question of tlle testamentary capacity of 
John B. Hyatt, deceased, and for no other purpose. I n  connection wit11 
the offer of these letters, me wish to offer the calendar for the year 1918, 
showing that the 16th day of November was on Saturday, and tlle 18th 
of Xovember was, of course, on the Monday following. We offer this, 
not for any purpose of impeachment, but solely as bearing upon the tes- 
tamentary capacity of the testator." 

The evidence mas clearly incompetent for the purpose of impeach- 
inent, and was not offered for that purpose, but solely bearing upon thc 
testamentary capacity of the testator. 

Were they compc~tent for that purpose? 
The caveators, in their brief, sap: "The wide latitude a l l o ~ ~ e d  in thr  

admission of evidence in cases of this sort has been frequently dcclared 
1 ) -  this Court," and cites Rawlings, Rtcms, and -VcLcnry raae.5. TTe do 
]lot think these caws are in conflict with the ruling of the court. 

I H  re  Rawling's  W i l l ,  170 S. C., 61, on this question, is as follows: 
"His Honor permitted the following questions to be asked and an- 

"1. I n  your judgment, how was her mind when you visited her in 
Sor th  Carolina, compared with her mind when you and she were at  
I~ome together ? 
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"2. I n  your opinion, do you think she was capable of disposing of her 
property by will and understanding the consequences and effect of her 
so doing? 

"3. I n  your opinion, state whether or not she had sufficient mental 
capacity to know the kind and nature and value of her property, or to 
make disposition of it by sale and know what she was about 2" 

These questions are permissible, for it is well settled that a nonespert 
witness, although not a subscribing witness and not present at the execu- 
tion of the will, may testify to the mental condition of the testatrix if 
he has had adequate opportunities for observation and forming a judg- 
ment. Page on Wills, sec. 390. 

I n  cases of this character the evidence of necessity takes a wide range, 
and the courts are liberal in allowing persons who ,are acquainted with 
the testatrix to testify as to their opinion of her sanity. The form of these 
questions is in substantial accord mith the adjudications of this Court. 
X c L e a r y  v. N o r m e n t ,  84 S. C., 235; Crenshaw v .  Johnson,  120 N. C., 
274; B o n d  c. N f g .  Co., 140 N.  C., 381; Bos t  2).  Bos t ,  87 N. C., 477; 
X o r r i s  v. Osborne, 104 S. C., 609, at  612; Clary  v. Clxry ,  24 N. C., 78; 
S. v. Ketchey ,  70 N .  C., 621. 

I n  r e  Burns' W i l l ,  1 2 1  N. C., 336, decides: "Where, on trial of an 
issue of devisavit  vel non ,  proof of the sanity or insanity is submitted to 
the jury, the fact that the testator disinherited all of his children save 
one, to whom he left all of his property, is competent evidence to be 
passed upon by the jury as bearing upon the capacity of the testator, 
and hence is as much the proper subject of discussion by counsel, in the 
argument, as any other part of the testimony." 

X c L e a r y  v .  S o r m e n t ,  supra,  decides: "One Harriet Alexander, a 
niece of the plaintiff, and introduced as a mitness in  her behalf, testified 
to her aunt's want of mental capacity to make the deed, and that her 
opinion was formed from conversations and communications between 
them. The plaintiff's counsel then proposed to prove those conversations 
and communications, in order that the jury might see whether the 
opinion was well founded, and the weight due to it as evidence. The 
court, on objection, ruled out the offered testimony, and the plaintiff 
excepted. I t  is settled in this State that witnesses, whether esperts or 
not, who have had opportunities, from personal intercourse mith another, 
to form an opinion of his legal competency of mind, may express their 
opinion and state the facts upon which it is based." 

I f  these letters had been allowed to be introduced in evidence, they 
were more in the nature of contradiction to the testirnony of Lucy 8. 
Hyatt on her cross-examination, and for that purpose admittedly incom- 
petent. From a careful reading of the letters, they show suspicion and 
jealousy, but the record shows that the husband and wife lived together 
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several years after they were written, and no suggestion other than in  
harmony. Under the  facts and circun~stances in this case, we do not see 
horn the letters were niaterial on the question of testamentary capacity. 
Tl'e t l ~ i n k  that  the cases above cited by the plaintiff do allo~i, v ide  lati- 
tude generally on the question of testamentary capacity, and for that  
reason quote them; but for  the purpose offered, to show ttctalnentary 
capacity, the letters go a "bo~i~shot" beyond, and we can find no caw 
like the facts here sustaining the ca~eators '  contention. Tl'e think tlie 
court below made no error i n  excluding this evidence. 

Second assignment of error. This was to the charge of the court 
below, which is as follo~vs: '(The burden is upon the caveators to satisfy 
the jury by the greater ~veight of the  evidence that  there was another 
T[ ill, and that  the d l  also rcvoked the former will. And the burden 
is also upon the  careators to satisfy the jury by the  greater weight of 
the evidence that  the  subsequent will was not destroyed by Hyatt." 

T o  understand this charge n e  must consider the facts. The  plaintiffs. 
caveators, were contending that  J o h n  B. Hyat t  had made a different 
nil1 than t h ~  one offered for probate (dated March, 1911),  and to 
vhich  a calcat  was entered by plaintiffs and wliich they were trying 
to set aside, i n  the present case, on the ground tha t  J o h n  13. Hyat t  
did not h a l e  testamentary capacity. The  plaintiffs were contending 
that  about fire or six years before the trial, Lucy A. Hyat t ,  the pro- 
pounder of the will i n  controversy and beneficiary under it, told Robert 
E. Hyatt ,  one of the plaintiffs, careators, who had a conrersation .rr-ith 
her in which "she said tha t  John  had made a will." Said that  he  was 
so tlnorougldy clisgusted and had such a contempt for his  brothers h r  
hnd given the Wasliington propcrty to her and the S o r t h  Carolina 
property to rny son, that  is, Fred H p t t  at Greensboro. 

"Q. Dr .  Fred  C. H y a t t ?  Ansx-er, Yes. 
"Q. Did you hear her make that  statement to any one else? d n i n c r ;  

YCR, she went on u p  to niy house and made the  same statement to my 
nifr., that  hc had given the property in Washington to her and t11c land 
ili S o r t h  Carolina to Fred." 

I n  the instant case the propounder offered the  \\ill, dated Xarcli,  
1911, of John  B. Hyatt ,  and proved its execution by Joseph H. Bean 
and A h .  Maude Bean, the  witnesses to the will. The  will n7as in  thc 
llandwriting of John  B. Hyatt .  T h e  plaintiffs, caueators, undertook, 
by the testimony of Robert E. Hyat t ,  as ahow stated, to show that therc 
mas ai~otller a i l1  and tha t  that  will revoked the will vhich  the pro- 
pounder offered for probate, and was different in terms. The  A-orth 
C'aroliiia property under i t  mas left to Dr .  Fred C. Hyat t  at Greensboro, 
a i~t l  the TVasliington property to Lucy ,I. H - a t t .  
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The court below charged the jury that the burden was on the cavea- 
tors to satisfy them by the greater weight of the erideilce (1) that there 
mas another will; (2) that the will revoked the former will; ( 3 )  that 
the subsequent d l  was not destroyed by Hyatt. 

I n  other words, the caveators must show, by the greater weight of 
the evidence, that there was a later will then in existence and that 
that will revoked the former will of March, 1911. We think this charge 
correct under the facts in this case. 

The case of I n  re Slzelton, 143 N. C., 227, is favorable to the charge 
given. I n  that case the paper-writing executed by P'. M. Shelton, 15 
July, 1902, was offered in evidence as his will. The following words 
were written i n  ink on the margin thereof, to wit : "This will I this day 
make void and of no .effect. 16  January, 1905. F. 31. Shelton." 
Brown, J., said: '(When the paper-writing purporting to be the testa- 
tor's will was offered by the propounder for probate he did not neces- 
sarily or in  fact offer the revocatory words written on the margin of 
the paper containing the will. H e  offered only the mlll dated 15 July,  
1902. This must necessarily be so, for the revocation is not a part of 
the will, and had he been compelled to offer it as a part of the will, 
because written on the margin of the same paper, the effect would be 
to destroy the very will the propounder was offering f'or probate. The 
revocation was not a cancellation technically, nor war3 it a mutilation, 
and, therefore, needed no explanation upon the part of the propounder 
of the will. After the propounder had offered the will and proved its 
execution as required by law, if the jury believed the evidence, he was 
entitled to a verdict to the effect that the paper-writing was the last 
will and testament of F. M. Shelton, unless the contestant could prove 
that it had been revoked. The burden of proving that the mill had 
been legally revoked was as much upon contestant as it would hare  
been to prove undue influence, had such been the ground of contest. I t  
was then up to contestant to go forward with his proof and to offer the 
revocation in evidence and to prove its exgcution, or that it was all in 
testator's handwriting and found in a secure place as required 1,- 
statute.'' 

The third assignment of error. 
This was to the charge of the court below, which is as follows: "The 

law is:  I f  a man executed a subsequent will, and at the time of his 
death said paper-writing cannot be found among his papers in the ab- 
sence of evidence that it was lost by some parties who were interested, 
the presumption is he destroyed it. I f  he made any such paper and sub- 
sequently did destroy it, even though i t  may be in  conflict with a former 
paper-writing, the former paper-writing will stand, provided he had 
sufficient mental capacity to execute it according to law." 
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F r o m  t h e  eridence i n  th i s  case n e  th ink  this  charge corrcct. Lucy A. 
H y a t t  testified, '(After the  doctor lef t  h e  called m e  a n d  told me, ' I  an1 
not going t o  last loug and  a f te r  I IJaPs a x a y  I want  you t o  go to Waylieq- 
die and  get t h e  will  i n  t h e  safety box tllcrt. a n d  probate  i t  ill Washing-  
ton and  W a p e s r i l l c ,  fo r  1 l l a ~ ~ c  ~ i c r e r  made  a n y  other v i l l  t o  m y  
property." 

Pcc~mon, J. ,  ill A l l u ~ d i  1 . .  X u ~ s h ,  4S S. C", T S ,  says : "L1s wills :UP 

:~nthulatory, ant1 l ~ \ e  110 operation un t i l  t h e  death of t h e  testator,  i t  
is difficult t o  see liow t h e  execution of n second n i l l ,  which is  a f t e r n a r d i  
destroyed b y  t h e  testator, c a n  in anynisc,  affect t h e  d i d i t y  of a d l  
previously eswutctl.  Both a r e  i n a r t i r e  during t h e  l i fe  of t h e  tcstutor, 
arid t h e  cancellation of t h e  sccond, i t  would seem, mus t  ~iecessar i ly  leave 
t h e  first t o  go illto optrat ion a t  t h e  testator's death. S o r  is i t  p e r c e i ~  cd 
horn the  fact ,  tha t  t h e  sccoild contained a clause of rerocation, can  n l t w  
thc case;  bccausc t h a t  clausc is  just a s  inactire, a n d  i n o p e r a t i w  as  thtl 
rest of it ,  and  so continucls up to thc  t ime  t h a t  tllc whole is callcelcti." 
J a r m a n  on  Wills, Vol. 1, 5th ,1111. Ed . ,  p. 3 0 5 ;  In  ye J l ' o l f~ .  183 X. ('., 
,563; I n  re  TT'ill of TT'illiuii~ Low, 18G S. (l., 714. 

A will last seen and known t o  h a r e  been i n  t h e  possession of t h c  
decedent, which cannot he found  a f te r  his  dcath, will be prcwniecl to  
l i a re  been destroxed by l h l  and  wi th  a n  intention of revoking i t .  11 
Eric. of Ev.,  11. 440; Iu w I f ' l r d g ~ p c f h ,  150 N. C., p. 231. 

r l I h e  court below f r o m  t h e  rccord seems to h a w  tried t h c  c a w  ~ r i t h  
r:irc. We can find 

;Vo error .  

(Filed 22 January, 1024.) 

1. Renioval of Causes - Transfer of Causes - Banks and Banking - 
Joinder of Parties-Good Faith. 

Where in good faith a citizen ant1 resident of one county, sues jointly 
in tort a national bank located i11 another county, and its officer, the 
defendants may iiot as  of right have the cause removed for trial to the 
county nhcrein the bank conducts its business, C. S. 469, 470. As 
to whethcr the Federal statute, cutitled "Locality of Actions." provides 
that  the r e ~ ~ u e  must be in the county wherein the bank was located, should 
the bank have breu snecl alone, q i ~ e r e ?  6emble.  if so, the bank could 
waive this right. 

2. Removal of Causes - Transfer of Causes - Statutes - Discretion - 
Absence of Discretion-Appeal and Error. 

Under the l)rorisions of C. 8. secs. 469, 470 ( 2 ) ,  i t  is \\itllin the sound 
discret io~~ of the trial jntlge to change the venue of an action sounding 



120 IS T H E  SUPREME COURT. 1187 

in tort, to another, when in his judgment the county in  which the action 
was brought does not best subserve the ends of justire, or when justice 
would be promoted by the change requested, and upon his findings upon 
the evidence in this case, i t  is held, that his discretion in refusing to 
remove the cause was not such an abuse thereof as to reverse his judg- 
ment on appeal. 

APPEAL by defendants from Hardinq, J., at September Term, 1923, of 
MECKLENBURG. 

Civil action. This is an action brought by plaintiffs, residents of 
Mecklenburg County, N. C., against the Kational Bank of Fayetteville, 
which is a national banking corporation, organized in accordance with 
the laws of the United States, and A. B. RlcXillan, a resident of Cumber- 
land County, N. C. The defendants are sued jointly for alleged damages 
to plaintiffs' financial and social standing growing out of an attachment 
of property owned by the plaintiffs and located in Fayetteville, Cum- 
berland County, N. C. 

The defendants, the National Bank of Fayetteville, and A. B. Rlc&lil- 
Ian jointly enter a special appearance and ask for a removal of the case 
to the Superior Court of Cumberland County, on the following grounds: 

"(a) That the defendant bank is n national banking corporation, or- 
ganized in accordance with the laws of the United States, arid without 
its consent is not suable in any state court other than a state court 
located in the county in which it has its place of business, and the place 
of business of the defendant bank is Fayetteville, h'ortll Carolina; 

" ( b )  That the defendant, 3. B. McMillan, is the cashier of said 
Sational Bank of Fayetteville, and the defense of both of the said de- 
fendants is dependent upon the books of the National Bank of Fayette- 
rille, and said books cannot be removed beyond the limits of Cumber- 
land County without great inconvenience, expense and annoyance to 
said National Bank of Fayetteville and its custon~ers and officers, and, 
from the nature of this action, its maintenance in the county of Meck- 
lenburg is contrary to public policy and the spirit of the National Bank- 
ing Act of the United States, which said act is specifically urged as a 
cause of renloval of this action in its entirety; 

" ( c )  That all the ~~i tnesses  of thc defmlants in this case and all tlir 
wit~icsses for the plaintiff, as far as knorn  of these defendants, reside in 
the county of Cumbrrland, with the cscq:tion of the plaintiffs, who have 
rccwltly removed therefrom." 

The facts set forth in the motion for ~.cl~io\-al were supported by affi- 
davits of John 13. Culhrcth, prcBdelit of i l l?  said bank, and by A. B. 
&l(~Xillan, its cashier. 

111 t lw affidavit of the plnintlff. 12. 13 h r l r e ,  he says : 
" T h t  this action was bcgun by prncess issued from the Superior 

Court of .Me$klenburg Countv, S. (J., ti17 ic>ci:+l residenccb of this plaintiff 
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and his wife; tha t  the said plaintiff and his wife, Mary Curlee, are 
~ i o w  arid have been residents of the county of Mecklenburg, N. C., for 
a period of about 12 years continuously excepting the years 1820 and 
1021,  hen the plaintiffs lived in  Fayetteville, N. C. Tha t  during the 
inonth of June, 1921, the plaintiff and his wife resumed their residence 
in Mecklenhurg County and have resided in  said county since that  
time; 

"That the plaintiff and his wife, Mary Curlee, verily believe that  the 
plaintiffs i n  this  action cannot receire a fa i r  and impartial t r ial  of 
this action in  Cumberland County, due to the fact that  i t  is the home. 
county of the defendants; that  a large percentage of the  residents of 
Cumberland County are depositors i n  the National Bank of Fayette- 
ville, one of the defendants, or that  their relatives or friends are dt3- 
positors in said bank; tha t  the  defendant A. 13. AlcMillan i s  and has 
Iwen a resident of Cumberland County for a great number of years and 
tliat due to the local prejudice that  ~ ia tura l ly  exists i n  said county in 
faror  of thc said defendants, the plaintiff and his wife could not be 
pir-en a f a i r  and impartial t r ia l ;  

'"l'hxt owing to the nature of this action the defendants will not be 
iliconwniencetl by a tr ial  of this action in Mecklenburg County, silicc 
tlicre xi11 he fen- records and wi tn~sses  necessary in tlie tr ial  of the 
act1011 ; 

"That the  defendant denies that  there cxists ally such law r e y u i r i ~ ~ g  
all actions against national banks, to be tried in  the home countv of 
haid banks, but that  Federal banking laws proride for an enlargement 
of thr. jurisdiction of state courts in actions, pertaining to national 
banks, so that  the national banks enjoy no privilege of immunity from 
buit, excepting in their home counties and by virtue of their consent." 

The court below at the hearing made the following order: 
$'The court, after consideratioi~ of the record in the  cause and tlicx 

:i~glirncnt arid briefs of counscl, finds, as  a matter of law, that  tlic 
])laintiffs h a r e  the right to prosccutc the action in  the Superior Court 
of 3 l ~ l i l ~ 1 1 l ) ~ ~ g  County ant1 that  such court constitutes a proper r-enuc, 
for haid ;~c,tioil. T l ~ e  court furt l i t~r find\ as a fact. that  the elid.: of 
ji~itirc. \rill 1 , ~  promotctl hp a rrlal of said C ~ U S C  in the Superior Court 
of Xecklcnburg County. Tllc court further finds as  a fact, that  it  onL1 
~ i o t  l ,ron~otc the con\-e~iicwc~ of th(. 1)artic.s aud nitnrsses to r r ~ n o r e  wid 
V,I;I-V to  ('urnhcrlxiitl County. Tt is t h c r c ~ ~ p o n  ordered and adjulgCtl 
that rhc~ order of the  clerk of the Superior Court for Mccl i lenhre  
('c:luity r c m o ~ h g  t h i ~  cause to the Superior Court of Cunibwland 
('ounty, he reversed, and that  tlie said cause be remanded to the Superior 
( 'ourt of Nccklenburg County for tr ial  and that  said cause be not 
i ~ ~ r n u ~ c d  to the Superinr Court for Cumberland County." 
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From the order refusing the motion to remove, the defendants ex- 
cepted and appealed to this Court, and filed the following exceptions: 

"1. The court erred in holding as a matter of law that, upon special 
appearance by defendants and request for removal by them, the plain- 
tiffs have the right to prosecute this action in the Superior Court of 
Mecklenburg County, which holding is to the effect that the law of the 
United States does not require this cause to be tried in the home county 
of the National Bank of Fayetteville. 

"2. The court erred in finding as a fact and holding, that the ends 
of justice will be promoted by the trial of the case in the Superior Court 
of Mecklenburg County, which finding and holding are contrary to thc 
weight of the affidavits filed, and constitutes gross abuse of discretion. 

"3. The court erred in finding as a fact and holding that it n-oultl 
not promote the convenience of the parties and witnesses to remoye this 
rause to Cumberland County, which finding and holding are contrary 
to the weight of the affidavits on file, and constitute a gross abuse of 
discretion on the part of the court.'' 

Bridges  & Orr and Jas. A. Lockhart for plaintif fs.  
Robinson & Robinson and  Oates (e. Herring for defendants. 

CLARKSON, J. The first exception presents a serious question of law, 
which has given us much concern. The plaintiffs are residents of 
Xecklenburg County and the defendants are  resident,^ of Cumberland 
County. The civil procedure of this State, applicable to the facts in 
this case, is as follows: 

"The action must be tried in the county in which the plaintiffs, or 
the defendants, or any of them, reside at  its commencement; or if none 
of the defendants reside in the State, then in the county in which the 
plaintiffs, or any of them, reside; and if none of the parties reside in 
the State, then the action may be tried in any county which the plain- 
tiff designates in his summons and con~plaint, subject to the power of 
the court to change the place of trial, in the cases provided by statute. 

"If the county designated for that purpose in the sunlnlons and com- 
plaint is not the proper one, the action may, however, be tried therein, 
unless the defendaut, before the time of answering expires, demands in 
writing that the trial be conducted iu the proper county, and the place 
of trial is thereupon changed by consent of parties, or by order of the 
court. 

"The court may change the place of trial in the following cases: 
(1) When the county designated for that purpose is not the proper 
one; ( 2 )  When the convenience of witnesses and the ends of justice 
~vould be promoted by the change." C. S. 469-470. 
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The plaintiffs, who reside in Mecklenburg County, under our law. 
could sue A. B. McMillan as an individual residing in Cumberland 
County. The plaintiffs sued hfc3Iillan and the bank, and in the com- 
plaint, in good faith (there is nothing in the record to the contrary), 
joined A. B. McMillan individually as a joint tort-feasor with the bank. 
As to McMillan, there is no doubt that the proper venue is in Mecklen- 
burg County. This being the case, by analogy, does it not necessarily 
follow that the principle applies as laid down in F o r e  1 1 .  Tanning Co.. 
175 N. C., 583l I t  is said there: "We hare held, in numerous caseq 
on this subject, that when a plaintiff has sued resident and nonresident 
defendants for a joint wrong, the cause of action, as a legal proposition. 
must be taken and construed as the complaint presents it and, in such 
cases, on motion to remore the cause to the Federal court by reason of 
the alleged fraudulent joinder of the resident defendants, the right to 
removal does not arise from general allegations of bad faith or fraud 
on the part of the plaintiff, however positive, but the relerant facts 
and circumstances must be stated with such fullness and detail and be 
of such kind as to clearly demonstrate, and 'conipell the conclusion' that 
a fraudulent joinder has been made." This would reconcile the situation 
and make an orderly procedure. 

I n  construing the National Banking Act, in reference to this matter, 
we do not give it the local significance that was argued before us. Thc 
authorities are conflicting. Sec. 5193 of Federal Statutes Anno. (2  
ed.), vol. 6 (1918)) 928 (Locality of Actions), is as follo&s: "That 
suits, actions, and proceedings against any association under this titlc 
may be had in any circuit, district or territorial court of the United 
States held within the district in  which such association may be estab- 
lished, or in any state, county, or municipal court in the county or 
city in which said association is located having jurisdiction in similar 
cases." 

We think the construction given to this Federal act by C'hurch, ('. ,I.. 
5 2  N. Y. Reports (Court of Appeals), 105, is the correct interpretation. 
H e  says : "The jurisdiction of the state court is denied upon the ground 
that the National Currency Act of Congress prohibited original jurisdic- 
tion. . . . The alleged prohibitory statute is the fifty-seventh sec- 
tion of the aforesaid act. 13 Stat. a t  Large, 99, and provides: 'That 
suits, actions, and proceedings against an3 association under this 
act may be had in any circuit, district or territorial courts held vithin 
the district in which such association may be established, or in any 
state, county or municipal court in the county or city in which said 
association is located, having jurisdiction in similar cases. Provided, 
however, that all the proceedings to enjoin the comptroller under this 
act shall be had in the circuit, district or territorial court of the United 
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States held in the district in which the association is located.' I think 
the proper construction of this section is to regard the power conferred, 
of bringing actions against the associations in specified courts, as per- 
missive and not mandatory. The framework of the section implies that 
intention. The words 'may' and 'shall' are both used; the former to 
confer a privilege, the latter as a inandate. I t  is presumed that the 
attention of Congress was drawn to the distinction between the ordinary 
iniport of the two words, and that they were used with reference to 
that distinction, and hence that, if it had been designated to limit prose- 
cutions to the specified courts, the same word would have been employed 
as in limiting a particular proceeding to a specified court. There are 
no words of exclusion in the act, and it is a general rule as to jurisdic- 
tion, that to confer it upon one court, does not operate to oust other 
courts before possessing it, for the reason that concurrent jurisdiction is 
not inconsistent." 

The following cases hold that such provisions are permissive, not 
mandatory, and do not deprive the state courts of jurisdiction of an 
action by or against a national bank located or doing business in an- 
other state or in a district or county other than that in which the action 
is brought : Fresno Nut. Bank c. Superior Ct., 83 Cal., 491; Continental 
Sat. Banlz c. Folsom, 78 Ga., 449; Cooke v. State Na!. Bank, 50 Barb. 
( N .  Y.), 339, affirmed in 52 N. Y., 96; Robinson 2'. Nut. Bank, 81 
N. Y., 355; Talmage v. N. Y .  Third ATat. Bank, 91 N .  Y., 531; Lee v. 
Citizens Bank, 5 Ohio Dec. (Reprint), 21 ; Holmes v ,  lYational Bank, 
18 S .  C., 31; Nontpelier First hTat. Bank v. Hubbard, 49 Vt., 1. See, 
also, Leviten v. Houghfon Nat. Bank, 174 Mich., 566. 

I n  Rector u. Rector, 186 N.  C., 620 (case of venue), Clark, C. ,I., 
said: ''The word 'may,' as used in statutes, in its ordinary sense, is 
permissive and not mandatory. 20 A. & E .  (2 ed.), 237; 26 Cyc., 1590; 
Black on Statutes (2  ed.), see. 529. 'May' is construed 'must' or 'shall' 
only when public rights or interests are concerned." 26 Cyc., 1592. 
Johnson v. Pate, 95 N.  C., 70. 

There are a large number of cases in different statl?s holding to the 
contrary, and that the provisions are mandatory and not permissive. 

There is no question that the exemption--if construed to be one-call 
be waived. Charlotte First Nut. Bank v. ..Vorga,n, 132 U .  S. ,  141. 

For the reasons given we think the defendants' first exception cannot 
be sustained. 

The defendants in their brief say, "For convenience we group ex- 
ceptions two and three: Gross abuse of discretion." And further say: 
"We realize that in seeking to reverse a trial judge on account of abuse 
of discretion, the appellant carries an unusual burden, but in the case 
at bar, we feel fully justified in asking this Court to find that there was 
an abuse of discretion, and that the cause should have been removed." 
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The  court below in  i ts  judgment says: "The court after consideration 
of the  record i n  the cause and the argument, and briefs of counsel, finds, 
as a matter of law, that  the plaintiffs have the right to prosecute the 
action i n  the Superior Court of hlecklenburg County and that  such 
court constitutes a proper venue for said action. The  court further 
finds as a fact, that  the ends of justice d l  be promoted by a tr ial  of 
said cause in  the Superior Court of Xecklenburg County. Tll t  court 
further finds as a fact, that  i t  mould not promote the convenience of 
the parties and witnesses to remove said cause to Cumberland County. 
I t  is thereupon ordered and adjudged that  the order of the clerk of the 
Superior Court for  Mecklenburg County removing this  cause to  tlic 
Superior Court of Cumberland County, be reversed, and that  the said 
cause be remanded to the Superior Court of hlecklenburg County for 
tr ial  and that  said cause be not removed to the Superior Court for 
Cumberland County." 

Under the  statute, C. S., 470 ( 2 ) ,  sbpra,  the removal lies ordinarily 
in the discretion of the court below, and is not reviewable. P e r q  c. 
Perry ,  172 K. C., 6 3 ;  Byrd v. Spruce  Co.. 170 1'4. C., 485. 

F o r  the reasons given, me think defendants7 second and third es- 
ceptions cannot be sustained. 

We can find no error, and the judgment below is  
Affirmed. 

JOHN A. PLOW ET .4~. V. BOARD O F  CODIAIISSIOSERS O F  HATWOOD 
C'OUSTT ASD BOARD OF EDUCATIOS OF I-IATWOO~) COUSTT. 

(Filed 22 January, 19'24.) 

1. Injunction-Appeal and Error-Wdings-Review. 
The presumption on appeal to the Supreme Court is i n  favor of the 

correctness of the court's findings of fact, upon supporting evidence, in dc- 
dining to continue a l~reliminarg restraining order to the heitlinr, and 
while in injunction proceedings the ap~~ellate court is not conclusirel~ 
bound by such findings of the loner court, t11t.y will not be di5tulbetl 
mllcss it is made to appear from an inspection of the record that they 
should be reviewed. 

2. Same--Additional Findings. 
Exception on appeal from the order of the judge of the Superior Court 

in proceedings for injunctive relief, denying the plaintiff's application 
to continue a restraining order to the hearing on the ground that he 
should have found additional facts, must generally be taken from his 
refusal of a request for additional findings. 
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3. Elections-Injunctions-Irregularitie9-Appeal and Error .  
Mere irregularities in conducting an election wherein the electors are  

not responsible, such as  failing to properly inquire intt, matters concern- 
ing their qualification to vote, and the administering the oath when such 
right has been questioned, is not sufficient on appeal to disturb the find- 
ing of fact by the trial judge upon conflicting evidence, that  a sufficient 
number of duly qualified voters had voted in favor of 1he issue; or when 
the result of the election would not have been changed. 

4. Appeal a n d  Error-Injunctions-Prima Facie  Case-P~*emunptions. 
The appellant from the refusal of the trial court to continue a restrain- 

ing order to the hearing, a t  least when this is the n ~ a i n  relief sought, 
must show by his evidence a prima fucie case entitling him to the relief 
demanded. 

8. Schools-Consolidation of Districts-Taxation-Statutes-Special Tax 
Districts. 

Under the l)rovisions of the statute, the county board of education 
created a special taxing district, and upon a sufficient petition from 
the qualified voters therein, the county commissioners ordered an elec- 
tion for the purpose of voting a supplementary additional tax for school 
purposes, which was carried by a majority of the qualified voters 
a t  an election held upon the proposition: Held, the taxation is  valid 
if, under the provisions of Public Laws of 1923, ch. 136, secs. 3 
and 234, the board of education has assumed all indebtedness, bonded 
or otherwise, of the district and to pay impartially the interest and in- 
stallments out of the reveuue derived from the rate  thus established, 
and the revenue is sufficient to equalize educational advantages and to 
pay the interest or installments on the bonds outstanding; and an es-  
ception that  it  was an enlargement of a special tax district to unlawfully 
take in those that were nonspecial tax. without submitting the question 
of taxation to the latter, is untenable. 

, ~ P P E A L  f r o m  Bryson, J., a t  chambers, 24 Octoher, 1923. 
This i s  a motion u p o n  affidavits a n d  other  evidence t o  enjoin t h e  

board of conlmissioners f r o m  signing, issuing, a n d  delivering t o  t h e  
hoard of education o r  selling a n y  school bonds purpor t ing  t o  be author-  
ized by  a n  election held i n  Waynesville Township on  25 J u l y .  1923, and  
f r o m  levying a special school t a x  thereunder, a n d  to en-join t h e  board of 
education f r o m  making  appl icat ion t o  t h e  commissioners t o  issue said 
bonds and  f r o m  issuing or  selling them, f r o m  borrowing money on them, 
and  f r o m  acquir ing a n y  property b y  v i r tue  of said election. 

A t  t h e  hear ing  J u d g e  Bryson  found  f r o m  the  evidence t h e  following 
fac t s :  

F i r s t :  T h a t  a t  a regular  meet ing of t h e  County  B o a r d  of Educa t ion  
of Haymood County, held on 17 May,  1923, a l l  members being present, 
t h e  following resolution was  unanimously adopted : 

"I t  was  unanimously declared t h a t  Waynesville Township be, and  
thc  same is hereby created, a special school-taxing district,  as  p r o ~ i d e d  
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by see. 234 of art. 18 of the public school laws of North Carolina of 
1923. The county board of education, after due inquiry, found that i t  
is desirable to levy a special tax for schools, in  addition to the county 
tax for the six months school term in  said Waynesville Township Special 
School-Taxing District, and hereby defines and describes the boundary 
liues of Waynesville Township Special School-Taxing District to be as 
follows: To  embrace all territory now contained in  Waynesrille Town- 
ship; and that this order defining said school district be spread upon 
the minutes." 

Second: That thereafter, either in May or June, 1923, a majority of 
the committees and trustees of the s e ~ ~ e r a l  public schools in  Waynesville 
Township, together with 25 or more citizens and taxpayers of Waynes- 
villo Township, qualified voters, filed petitions with the Board of Edu- 
cation of Haywood County, requesting that an election be held in 
Waynesville Township on the question of creating said township a 
special school-taxing district, and also for the purpose of roting bonds 
in the sum of $177,000 on behalf of said special school-taxing district. 

Third:  That the Board of Education of Haywood County duly ap- 
proved, and so endorsed, said petitions and presented the same to the 
Board of County Co~nmissioners of Haywood County. 

Fourth: That the Board of County Commissioners of Haywood 
County, in regular session on 7 June, 1923, all members being present, 
vonsidered said petitions, ordered elections as requested, designated vot- 
ing places, appointed registrars, ordered 'a new registration, and notice 
of the election to be given, prescribed ballots, etc., a copy of such orders 
h i ~ i g  contailred ill Exhibits A and B attacllcd to and made a part of 
the answer of the Board of Education of Haywoocl County, and in- 
corporated into this finding of fact in their entirety. 

F i f th :  That pursuant to the orders of the board of county commis- 
3ioners referred to in paragraph four of these findings of fact, notices of 
such elections were duly published, a new registration of the qualified 
mtcrs of Waynesrille Township made by the registrars designated and 
elections held at  the time and places appointed. 

Sixth: That as the 1.cs11lt of such elcctioll all iicc.~uatc. t:rbulatioii of 
the votes cast showed : 

Ti1 South Ward Precinct, for or against bonds- 
Total number of qualified voters 1,119 
Total number of ballots cast "for the issuance of 

$177,000 school bonds7' 550 
Total number of ballots cast '(against the issuance of 

$177,000 school bonds" 228 
Xajority for bonds 322 
Total number roting 775 
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I n  South Ward Precinct, for local tax- 
Total number of qualified voters . . . . . . . . . . . . . . . . . .  1,119 
Voting "for local tax" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  550 
Voting "against local tax" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  229 
Majority '(for local tax" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  321 
Total number voting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  779 

North Ward Precinct- 
Total registration . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,126 

For or against bonds- 
Total voting ('for the issuance of $177,000 school 

bonds" . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  632 
Total voting "against the issuance of $177,000 scliool 

bonds" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . .  103 
Majority '(for bonds" . . . . . . . . . . . . . . . . . . . . .  529 
Total vote c a s t . .  . . . . . . . . . . . . . . . .  . . . . . . . . .  735 

For or against local tax- 
Total registration 1,126 
Total voting "for local tax" 626 
Total voting "against local tax'' 107 
Najority "for local tax" 519 
Total vote cast 733 

Seventh: That the results of said rlectioi~s, so held ill the S o r t h  and 
South Ward precincts, mere duly certified to the Board of County Com- 
missioners of IIay~i-ood County by the judges and registrars of said 
precincts. 

Eighth: That the Board of County Commissioners of Haywood 
County tabulated said returns, found a majority of the qualified voters 
of W:~yi~~sv i l l e  Township voting "for the issuance of $177,000 school 
bondb" and "for local tax" and so declared the results of such elections 
:is 1)cing in favor of tlic "issuance of bonds" and "for local tax." 

S i n t h :  That at tllc date of the action of the county board of edu- 
car loll d~.c.lnri~ig Wayi~csrille Tov nsliip a special school-tasing district 
(pamgr:~pli one of findings of facts) and at the date of said elections, 
tlicre was situate within the territorial limits of Waynesville Township 

( a )  spwiill school-tax district coternlinous with and comprising 
the corporate liniits of the toxn of Wapcsville;  that in said district 
there was a ~ i d  still is a bonded indebtedness of $38,000. 

( b )  A special school-tax district comprising the corporate liniits of 
the town of Hazelwood and certain territory contiguous thereto having 
a bonded indebtedness of $20,000, and State loan of $15,000. 

(c)  Saunook Local-Tax District. 
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Tenth:  That  a considerable, if not the larger part  of Waynesville 
'l'o\vnsliip lies outside of the special districts of Waynesville and 
Hazrln oocl a i d  the local-tax district of Sau~ioolr. 

Eleventh: That  no separate election was called or held at nllicll the 
question of yoting bonds in  the sum of $177,000 or issuarice of local tax, 
the subject of the election called (see paragraph four of findings of 
fact) was submitted to the voters of Waynesville Township residing and 
\-oting outside the territory embraced in said special and local-tax tlis- 
tricts of Wa,mlmr ille, IIazelwood n11d Saunooli. 

Twelfth: That  the registrars in making said registration did not 
confine their work in  its entirety to the designated regiqtration places, 
but registered certain persons, number nrlknowti, at other places, and 
in some instances plnccd names upon the registration books without per- 
sonally interviewing the person or persol~s;  but the court does ]lot k n o ~ ,  
a11d from the evidcncc ca i~not  find, who or the numbrr of persons so 
recorded, o r  their prefercilce as for or agaiust the issuaiice of ho~ids or 
local tax. or whether such person or persons did or did not participate 
in said election, a d  this f i lding applies ns \rc,ll to those ~vl~osc.  iliilllvs 

r e r e  placed upon the registration hooks af t r r  prrsonal i n t (w  iev 811 ay 
from the designated registration places. 

Thirteenth:  That  no name was placed upon the registration hooks by 
the registrar unti l  such officers had thoroughly satisfied theinsclves of 
the qualifications of surh person as a legal votcr, and the  court cannot 
and does not find that any person's name was placed upon said regis- 
tration books ~ ~ h o  was not eligible to registration. 

Fourtcentl~ : That  a majority of those voting who resided witliout the 
I-rou~ldnries of W q ~ ~ c q r i l l c  ali(1 Razelnootl Special-Tax 1)iitrlc.t. a11d 
Sau~iook Local-Tax 1)istric.t cast thcir rote.; agai~ist  thc isciia~~cci of t l l ~  
proposed "bond issue," and against "local tax." 

From thcsc facts his Honor deduced the following C U I I ~ ~ U ~ ~ O I ~ S  of law 
ant1 rendered the following judgment : 

1. That the acts of the Board of Education of Haywood County in 
tlrclaring W a y ~ ~ e s r i l l e  Tomiellip w special school-taxiup distr1c.t. :111(1 

the several steps taken preliminary to the prtw~itat ioi l  of tho lwti t io~ii  
for election to the board of county cornmissioners, were legal, authorized 
by law, aud iil conformity to the provisious of all act of tlic Geileral 
Assembly, session of 1923, entitled "An act to amend the Consolidated 
Statutes, and to  codify the laws relating to public schools," being for 
the purpose of creating a special school-taxing district and not for the 
en7arging one already created. Coblc v. Comrs., 184 N. C., 342. 

2. T h a t  the elections were regularly and legally called and held, arid 
a majority of the qualified voters of Waynesville Township having cast 
their ballots "for the issuance of .$177,000 school bonds," and "for local 
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tax," that  tlie action of the board of county commissioners i n  declaring 
the results of said election as  i n  favor of the issuance of the  bonds and 
local tax was in all things valid and legal. 

3. That  as to the action of the registrars, the court holds ( a )  that  a t  
most there were irregularities committed by the registrars and not by 
the voters; (b)  that  there being no evidence to indicate the number of 
names so recorded, or whether they or any of them, or if any, how many 
xc re  not entitled to registration, or whether any so registered voted, or 
if ally. how many, or if voting, how they expressed their preference, 
c7oucludes that  in the absence of such findings of fact that such sugges- 
tions are  insufficient to vitiate the declared results of the said elections. 

Upon the foregoing findings of fact and conclusions of law the court 
considers and adjudges tha t  the continuance of the injunction as sought 
by plaintiffs should not be granted, and orders a dissolution of said 
injunction. T h e  plaintiffs appealed. 

- l ua~r s ,  J. For  the purpose of providing better school advantages in 
Waynesville Township, the General Assembly, a t  the session of 1933, 
passed a public-local act which mas to become effective when ratified by 
;L majority of the qualified roters of the township (P.-L.  L. 1923, ch. 
3.50) ; but the  appellants say that  the act has not been approved arid is 
not i n  force, and that  the election which they attack was held under the 
provisious of the codified laws relating to public schools. Public Laws 
1023. ch. 136. T h e  appeal mill be treated upon this assumption. 

, 7  Llie a c t i o ~ ~  U R S  brought to contest the validity of an  election held in 
Waynesrille Township on 28 July,  1923, to determine whether a special 
t a l  should be levied to supplrment tlie school fund and whether bonds 
should be issned for the purpose of acquiring sites and improving and 
erecting school buildings. The  plaintiffs obtained an  order restraining 
the l e ~ y  of the t a s  and the issuance of the bonds and appealed from his 
Honor's refusal to continue the temporary order to the final hearing. 

The  first and second exceptions are so clearly untenable as to require 
no discussion, and the  third relates t o  the  legal effect of the first finding 
of facts and may be considered in  connection with e sc~~p t ions  taken to 
the sereral conclusions of law. Exceptious 4-9 concern the facts as 
found or thc failurc to fii~ci additioual facts. On :ppcal fro111 ali 
order refusing or continuing an  injunction to  the hearing, the facts as 
found by the lower court, while not conclusive, a re  entitled to just and 
:\c\tquatc con side ratio^^. 111 l i j jnl t  1 % .  DeHurt ,  140 S.  C., 270, the Cioui.t 
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said : "Ordinarily the findings of fact by the judge below are conclusive 
on appeal. TIThile this is not true as to injunction cases, in  which we 
look into and review the evidence on appeal, still there is the presump- 
tion alv-ays that the judgment and proceedings below are correct and 
tlie burden is upon the appellant to assign and show error." Jones v. 
lIo,qrl, 80 N. C., 258; E z ~ ~ n s  T .  R. R., 96 N. C., 47; Bums I > .  XcFurland, 
146 S. C., 382; Dacenpo~t v. Comrs., 163 N.  C., 147; Peters v. Nigh- 
11 ny C'om., 154 N. C., 30; School Corn. v. Board of Frlucation, 186 
X. C., 643. From inspection of the record we find that the facts set out 
in the judgment are supported by the evidence and we see no substan- 
tial reason for declining to concur in the facts as found: and in the 

u 

absence of a request for additional facts an exception that other findings 
slioulcl hare been made is generally not arailable to the appellants. 
Dell School c. Peirce, 163 N .  C., 424. I f ,  however, the additions on 
TI-liich the appellants insist n-ere incorporated in the judgment by this 
Court the result would not be changed. - 

The appellants excepted to the second and third co~iclusions of law 
nhicli inrolve the regularity and legality of the election. They insist 
that the law prescribing the way in which electors may register was not 
follored; that several persons whose names mere registered were not 
allowed to rote;  that names were registered when the required oath was 
not administered; that the age of the elector mas frequcntly omitted 
from the registration, and that these and other irregularities vitiated 
the election. On the other hand there mas evidence tending to show 

u 

that no voter was registered to whom the oath had not been administered 
unless tlie registrar mas satisfied that he was entitled to rote; that of 
those who were not sworn some did not rote while others voted against 
the bond issue and the tax, and that the oath was administered in all 
cases in which there mas any reasonable doubt of the applicant's eligi- 
bility. On these questions the affidavits were apparently conflicting, but 
the judge below concluded that the irregularities were committed by the 
registrars, not by the roters; that there was no evidence to indicate that 
:iny 011e who voted was not entitled to registration or whether those 
alleged to hare  been improperly registered or denied registration voted 
or 71-ould have roted for or against the proposed measures, or whether 
the result of the election would probably have been rcrersed had the law 
been consistently obserr-ed. I n  other words, his Honor held that the 
a1)pcllants had failed to show that the result of the election would hare - - 
been otlicrnke if thr alleged irregularities had not occurred. We ap- 
proye this conclusion. 

In f laris  I * .  Board o f  Bducution, 186 S. C'., 233, holding that a mcrc 
irregularity in  registration will not vitiate an election, the Court said : 
"The mere irregularity of an election officer who has neither rejected a 
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qualified voter nor admitted one who was disqualified, is  ordinarily 
overlooked as the failure to comply with a directory provision; but i t  
is otherwise if the irregularity is  caused by the  agency of a party who 
seeks to obtain a benefit for  himself. DeBerry v. IVicho7son, s u p m  
Instances of the disregard by a n  election officer of directory provisions 
which ordinarily will not deprive the elector of his right to vote are  
an  improper method of administering an  oath or failure to administer 
i t ,  proriding ballots slightly beyond the required sizct, certifying the 
count made not by but i n  the presence of the officers of election, and 
other irregularities not affecting the result of a fa i r  expression of the 
popular will. S e w s o m e  v. Earnhear t ,  supra; DeBt.7.q c. S icho lson ,  
supra;  Robcr f s  v. Calcert,  98 N. C., 581; I f a m p t o n  7 % .  Ib'cildroy, 104 
E. c., 493; Q u i n n  z.. Lattinzore, 120 N .  C., 426; H enderson~~; l le  1 % .  

Jordan,  150 N.  C., 35; Gibson v. C o n ~ r s . ,  163 N. C., 511 ; frill  2.. Skin- 
ner, 169 X. C., 409." 

xo complaint har ing  been filed, the motion to conti i~ue the restrain- 
ing order was heard on affida~-its and record evidence. T o  entitle them 
to an  injmnction it was incumbent upon the appellants not only to set 
out specific allegations as a basis of relief, but to producc. evidence ~vllicll 
if accepted would show at least an  apparent right to the  ~ d i e f  demanded. 
E r e n  where injunctive relief is not merely ancillary to ihe relief sought 
but is  itself the principal relief a prima facie case ~uus t  be sho~rn .  
Cruycrof f  v. alIorehead, 67 N.  C., 482; R i g g s b ~ e  v.  Du,-ham, 98  N. C., 
81; Joncs 7,. Comrs.,  107 N. C., 248, 263; Porter  v. A ~ r n s t r o n g ,  132  
AT. C., 66;  Jones T .  Lassiter, 169 N.  C., 750; Woodall  11. H i g h w a y  Corn., 
176 N. C., 3 8 8 ;  P r f r m  2'. I l i g h w a y  Corn., supra, 32. 

Herein the appellants h a ~ - e  failed. They have produced no evidence 
as to the s e ~ ~ t i n ~ e i l t  of the electors on the questions proposed except in 
rcmote and general terms and no evidence from which we can reason- 
ably infer that  the irregularities complained of tur11.d the election. 
True, there is evidence that  a majority of t he  voters residing outside 
the original taxing districts voted agai~is t  the proposed bonds and tax, 
but there is  no suggestion that  their ballots were not included in those 
returned by the judges of election in opposition to both measures. The  
csceptions relating to the irregularitirs i n  the election ,md  those taken 
to the second and third conclusions of law must therefore be overruled. 

The  exception to the first conclusion of law is based on the contention 
that  the resolution adopted by the board of education oil 17  May, 1923, 
did not create a special-taxing district, but in legal effwt merely com- 
bined two taxing districts with territory in  which no tax  had been 
voted, and that  such consolidation was unlawful. T h e  Court has 
decided, i t  is  true, that  where a school-taxing district has been estab- 
lished i ts  boundaries may not be enlarged or extended no as to include 
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a11 adjacent nontaxing district without the approval of a majority of 
the qualified x70ters of the nontaxing territory. C. S., 5530; Perry  2.. 
( 'omrs . ,  183 S. C., 387; Hiclcs v. Comrs., ihid., 394;  Vann, v. Comrs., 
195 S. C., 168. Bu t  we do not concur in the argument tha t  the resolu- 
tion undertakes to  enlargc the taxing districts or to  consolidate taxing 
and i~oiltaxing districts without a vote of the outlying territory con- 
trary to the decisioils just cited. I n  the public school law as amended 
since these decisions were rendered a special school-taxing district is 
tlefined as a territorial division of a county embracing more than ooe 
ichool dibtrict in nhich  special taxes for schools may be voted, and a 
township is declared to be a territorial division or a special school- 
taxing district. P. L. 1923, ch. 136, sees. 3 and 234. The  county board 
of education is  authorized to define or describe the boundarg- lines of 
yl~ccial (Iiqtricts and to approw  petition^ for elcction when cndorsed 117 

the school hoards of a majority of districts within the special taxing 
tlistrict. Srcs. 219 c l  seg., 235 et  scg. "If a majority of the  qualified 
electors i n  the special school-taxing district shall ~ o t e  in  favor of the 
special school tax, then it shall operate t o  1.q1~a1 all school taxes thcrrto- 
fore ;oted in any local tax  or special charter district located within 
saitl special school-taxing district, except such tases as may have beell 
~ o t c d  in  said local tax or spccial charter district to pay the  intercst on 
1)ontls and to retire bonds outstanding. But the county hoard of edu- 
c a t i o ~  shall ha re  tlie authority to assume all indebtedness, bonrlcd and 
othervise, of said local tax or special charter district and pay all or a 
part of tlie intercst and installmrnts out of the rwenue derived from 
the rate ~ o t e d  in  the special school-taxing district : P ~ 0 1 ' i d ~ d .  the 
rclrt>liurJ is  iuficient to equalize educational advantages and pay all or  a 
part of thc. intercst and installrnerlts 011 said bonds." 

The 1'1'0~ izion concerning the repeal of all school taxes previously 
I otcd 1 4  s i~n i l a r  to that of scrtion 3 i n  the act which was considered in  
('cilile 1 .  C'onlrs., 184 S. C., 312. Therc i t  is said:  "When the bo~uld- 
ar iw are thus prescribed, a majority of the qualified voters residing in 
thrb taxing territory mag determine the question of levying a tax and 
i4sniilg boucis, even nhen  the tax, as i n  this case, i s  not, i n  the consti- 
tutional sense, a necessary expense. T h e  principle is analogous to that  
of all c ~ t ~ n s i o n  of the boundaries of a nlunicipal corporation in  which 
the annexed territory must share the burdens of the entire municipality 
(Dill011 011 Muriicil~al Corporations, xol. I, see. 106),  or to the extension 
of the boundaries of a county, by means of nhich the inhabitants of 
thtl nen- t v r i t o r y  may he taxed, not only to pay their proportionate 
part of tlie existing indebtedness of the county from which the  new 
territory is taken, when such liability is  retained by legislatire action, 
hut t h e  indebtedness likewise of the county to which it is annexed, 
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unless otherwise provided, whether then existing or thereafter con- 
tracted. That  is, t a x  districts may be created without special regard to 
the mill, wish, or convenience of the people who inhabit them. Dare v. 
Cztrrituck, 95 N. C., 190; S. c. (Cur~.ifuck c. Dare),  79 S. C., > 6 6 ;  
Comrs. L!. Bzdlard, 69 K. C., 1 8 ;  Cyc., 185-220, e t  seq." Indeed, ncD 
think substailtially all the questions embraced in  the  tenth esception 
were considered in  that  case and further discussion would result i n  
~iecdless repetition. Retention of the taxes voted i n  the taxing districts 
to, pay the interest on the bonds outstanding or to retire them meets the 
requirement of Article I, sec. 10  of the Constitution of the  United 
States. Por t  of Xobile v. 1Yatson, 116 C. S., 289, 29 Lav .  Ed. 630; 
10 Fed. Sts. ('2d Anno. Ed. ) ,  993, 994; ('able 1 % .  Ciomr.s., s l r p , o .  

While the alleged irregularities do not vitiate the election they fairly 
illustrate the  spirit of indifference which characterizes the  methods 
oftcn adopted in the registration of voters. These lax methods, some- 
tinles annoying, are always to be regretted and discouraged. W e  again 
refer to them for the purpose of emphasizing the importance of respect- 
ing the various statutes defining the qualification of voters, the pre- 
requisites of registration, and the duty of registrars. 

S o  error appearing, the judgn~ent of the lower court is 
,Mrmed. 

Ii. 31. WELLS, EXECUTOR OF THE LAST \ ~ I L L  OF LAURA A. \ \ r ~ ~ ~ ~ ~ ~ ~ s  v. J .  R. 
WILLIAMS, JOHN STEPP, JULIAN STEPP, NAY SHAW, ILITIE 
STEPP, CLT1)I.: STEPP, JITRTLI.: STEPP, IIOREILT STEPP . \ \u  
3IELVIN DEAS. 

(Filed 22 January, 1924.) 

1 .  Wills-Interpretation-Intent. 
A will sliould be interpreted to conform to the lawful intent of tlic 

testator as gathered from it as a whole. 
5. Same--Life Estates-Estates in Remainder-Fee Simple-Executow 

and Administrators-Trusts-Discretionary Powers. 
A devise to the husband by his vrife of her lands to be used and con- 

trolled by him and for him to receire the rents and profits during his 
life, with right to call upon the executor to sell so mucli of the lnnda as 
would be necessary for his maintenance in comfort during his life, anll 
the right of the executor to sell and convey the lands, o r  so much tlwrr- 
of as mag be necessary for the purpose stated, \\ith remainder of t h c ~  
lands not so disposed of limited over to designated bt'neficiaries, does 
not from the intent of the testatris, ns gathered from the will, construed 
as a whole, rest only a life estate in the husband, unaffected by the 
further provisions of the will, or vest in the remaindcrmen an absolute 
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fee-simple title to all of the lands upon the death of the hushand : and 
Held, further, i t  was in the sound discretion of the executor, fairly 
exercised, to make the conre3 ance when so called upon to do by tlle hus- 
hand, in pursuance of the terms of the will. 

APPEAL by defendants from ;IIc131roy, J . ,  a t  J u l y  Ternl, 1923, of 
B u s c o n r ~ ~ .  

Civil action brought by plaintiff against defendants to construe the 
will of Laura A. Williams, deceased. R. I\[. Wells, the plaintiff, is the 
executor named in the will. The  will has bccn regularly probated in 
Buncombe County a i d  the plaintiff-executor has duly qualified 
and entered upon the discharge of his duties as such executor. The l a rd  
in controversy is about acres, in Bunconibe County, X. C'., ill or 
near Montreat, and near Black Mountain, N. C., which land is suitablc 
for farming or diriding into lots for  sale. Laura A. Williams, at thc 
time of her death, left surriving her husband, J. B. Williams, and 110 

children by the marriage. The  other defendants are legatees nndcr 
the will of Laura A. Williams. 

The plaintiff alleges in the complaint: 
'(That after the death of the testator, and after the qualification of 

the executor, this plaintiff, as executor of the said will, has n e ~ e r  re- 
ceived any personal property n i t h  which to pay the expenses of said 
estate, but is advised that  the same ve re  a d ~ a n c e d  and paid by the 
said J. B. Williams. 

"That i n  accordance with the terms of said will the executor has per- 
rnitted the said J. B. Williams to retain the household and kitchen furiii- 
ture mliich decedeut owned a t  the time of her death;  and that  tlle said 
J. B. Williams has called upon the plaintiff to sell said property, or a 
portion of the property and lands, described in  said will, and the said 
J. B. Williams has submitted certificates of doctors and other statements 
to the effect that  the said J. B. Williams is in ill health and is unablc 
to do physical labor or earn his living, and the said J. B. Williams 
has requested, this plaintiff-executor, to make a deed for certaiil of the 
lands bequeathed in said will, and that  the proceeds arising tllercfronl 
be turned over to the said J. B. Williams, and that  the said J. B. Wil- 
liams has named as the purchase price for said lands which he  requests 
he sold, tlic sum of $1,400, and requests that  an  option be giren t o  the 
end that persons taking the option may sell said lands at public auction, 
upon deferred payments. 

"That your executor has not made any deed or deeds to said lands or 
any portion thereof, which the said J. B. Williams has requested be 
sold and deed made therefor. 
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"That a controversy has arisen between the parties interested in said 
lands and ill the last will and testament of Laura A. Williams, among 
the legatees set forth in said will. That your executor is advised and 
believes, that the said J. B. Williams claims that he is entitled to call 
upon the executor to convey the lands or any porticn thereof which 
he may deem advisable in order that he may be properly taken care of 
under the terms of said mill; that the said J. B. Williams claims that 
it is the duty of the plaintiff-executor, upon the requmt of said J. B. 
Williams, to sell said lands for a fair and reasonable price, if he shall 
demand that the same be sold, and that it is only necessary for the said 
J. B. Williams to satisfy the executor that the said sale is necessary to 
obtain money to be turned over to him by said executor, when he has 
satisfied said executor that he needs said funds for his comfort arid use 
as in said will provided, without it being necessary to obtain an order 
from the court, or consult the other legatees in said will named." 

Tlle plail~tiff further alleges that as esec~ltor he is desirous of settliilg 
the estate in accordance with the true intmt  and meaning of the said 
will and testament of Laura ,I. Williams, and the plaintiff "praycth thc 
c.ourt for judgment herein directing him as executor, as to his authority 
in the premises and as to the rights and interest of carh of the parties 
hereto, as to the property formerly belongii~g to the said Laura -1. Wil- 
liams, and generally in relation to the last d l  and iestament of tllc 
*aid Laura ,I. Williams, in relation to the matters and interests therein, 
as well as the contentions of the parties arising out of said last mill 
a i d  testament." 

The portions of the will of Laura A. Williams material for the deci- 
sion of this case, are as follows : 

"1. It is my will and desire that all my just debts shall be paid by 
lug executor hereinafter named out of the first money which may coine 
into his hands out of my estate, together with my funeral expenses, 
which shall be in  accordance v i t h  the wish and desire of my husba~~t l  
and relatives. 

"2. I give and devise to my beloved husband, J. B. Williams, all my 
personal property of every nature and kind to be used by him in such 
manner as to him may seem fit and proper. 

"3. I give and devise to my beloved husband, J. B. Williams, all nly 
real estate wheresoever situate, to be used and controlled by him and 
to receive the rents and profits therefrom during his natural life, with 
the right to 111y said husband, if it shall bwome necessary, to call upoil 
my executor hereinafter named, to dispose of any portion of my real 
estate, and with full powcr to my said executor to make and execute 
deed or deeds to purchaser or purchasers, for any portion sold, ant1 
said executor to turn over to my said husband the proceeds thereof. 
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But upon his death should there remain any  unsold portion of my real 
estate, then i t  is  my will and desire that  the children of my  brotlier, 
Ler, Stcpp, and J. H. Stepp and Melvin Dean, shall share and share 
alike in said property, if ally should remain a t  the death of my said 
I lusha~d.  
"4. It is lily desire that my h u s b a d  shall not want for anything dur- 

ing 111. Ilfetinic, ant1 it is 1 1 1 ~  dcsire that  he shall use as much of nl? 
property may be necessary to make him comfortable during liis 
iratural life." 

T l i ~  court below reil(lcret1 the following judgment: 
b"Tliat J .  B. Williams is the owner of all the  personal property of 

~\llic.ll the hilid. Laura -1. Tlrilliams clicd possessed; that  he has a life estate 
ill all of the r e d  cstate of which the said Laura A. Williams died seized 
and p o s e s e d ;  that  under the wording of the will i t  was the inteiitio~l 
of Laura A. Williams, tleceased, that  her husband, thc said J. 13. Wil- 
llnlt~., ihould not  ant for anything a ~ i d  should be maiiltaiued in conl- 
fort tluriilg thc term of liis natural  l i fe;  that  i n  order to carry out saitl 
iiitt.i~tion, she, tlie said Laura A. Williams, authorized and cmpoweretl 
her c~xtcutor, R. AI.  TVells. under said will, to sell so mucli of her real 
c.,t:\te as xilight LC r ~ q u i r e d  to provide for the  conifortable niaintenaiice 
of the saitl J .  B. Williams; that  the said J. B. Williams has  tlie right 
from time to time, under the terms of said will, ~vhen  and as  necessary 
for <aid purpose, to call upon the said cxecutor therein named a d  re- 
quiw Iiim to sell and dispose of any portion of said rcal estate and to 
turll orcr  thc. proceeds of same to the said J. B. Williams; that  tlic 
determilintion of the necessity for making such sale for said purpose 
is lodged under the ternis of the  will with said csccutor, who, after in- 
~estigntion,  i n  which he sliall take into consideration any property 
vhicli the said J .  13. Williams might h a w  of his or11 right, and n find- 
ing by hi111 that  said sale is necessary for said purpose, shall from time 
to ti111(. sell so niuch of the real estate of nhieh  the  said Laura A. Wil- 
liams died seized as may bc required in the judgment of said executor 
to protlucc sufficient funds for thc comfortable maintenance of the said 
,J. 13. IVilIiams." 

The tlcft~ndalits (otlwr than J. B. Williams) excepted to  the judgment 
ant1 :~ppealed to this Court and assigned errors. The  only ones news- 
w r y  to he cousicl~red for the dcterniination of this case a re :  

"That the court committed error, i n  failing to provide in said judg- 
melit that  :t proper construction of thc said last mill a n d  testament of 
Lnwa ,I. Ti l l iams,  deceased, is that  said Laura A. Williams devised 
to her husband, J. B. Williams, all of her real estate for and during 
his liatural life, with remainder after his death to the children of Lec 
S t q q  and J. H. Stepp and Melvin Dean, share and share alike, alld 
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that said J. B. Williams acquired only a life estate in said real estate 
under said will, and that the said J .  B. Williams only having a life 
estate ill said real estate, the subsequent provision ill the will authorizing 
the executor to sell and convey the land could not have the effect to 
deprive the remaindermen of their estate in fee simple, and if any sales 
of real estate were made by the executor, he could only convey a life 
cstate to the ~urchaser .  

"That the court committed error and said judgment is erroneous in 
that it provides, 'that the determination of the neceesity for making 
such sale for said purpose is lodged undcr the terms of the will 11-it11 
said executor,' when as a matter of law said judgment should have pro- 
vided in  said respect that the determination of the necessity for mak- 
ing such sale is lodged under the mill with the court." 

Eugene Taylor for plaintiff-executor. 
Rowrne, Parker & Jones for J .  B. Williams. 
Stecens & dnderson for other defcndants. 

CLARKSOK, J. We do not think that any of the exceptions to the 
judgment by defendants, appellants, can be sustained. 

The contention of appellants is that Laura A. Williams only devised 
to her husband, J. B. Williams, a life estate in the land and the defend- 
ants, appellants, have a remainder in fee simple, share and share alike. 
That the subsequent provision, in the will authorizing the executor to 
sell and convey the lands could not deprive the appellants, the re- 
maindermen, of their estate in  fee simple. That the necessity for 
making the sale under the will is with the court and not the executor. 

The language of the will, in regard to this matter, is as follo~rs:  
"With the right to my said husband, if it shall becorne necessary, to 
(.all upon my executor hereinafter named to dispose of any portion 
of my real estate, and with full power to my said executor to make 
or execute deed or deeds to the purchaser or purchasers for any portion 
sold, and said executor to turn over to my said husband the proceeds 
thereof." And further the will says: "But, upon his death, should 
there remain any unsold portion of my real estate, t h m  it is my will 
and desire that the children of my brother, Lee Stepp, J. H. Stepp 
and Melvin Dean shall share and share alike in said property if any 
should remain at  the death of my said husband." The further desire 
of Laura A. Williams, expressed in her will, was that her husband, 
J. B. Williams, should not want for anything during his life and should 
use as much of said property as may be necessary to make him com- 
fortable during his life. 

It is well settled that in the interpretation of wills the entire will 
is considered and not a part, to elucidate the intention of the testator. 
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This intent, as appears from the entire \\ill, is upheld unless in riola- 
tion of law. Smifh 2'. Creech ,  186 IS. C., 187. 

The  executor had authority, under the clear language of the d l ,  
not only to sell and make title in fee simple but the further discretion 
to turn  orer the proceeds of the sale to J. B. Willianis. This discre- 
tion must be cxercised fair ly and ill good faith, in his best judgnlcnt 
and sound discretion. 

I n  Makely v. L a ~ z d  C'o., 175 N .  C., 101, it was held: ''A derise of 
l a i d  to the wife, to hare  'complete control' for her life, to sell to pay 
debts of testator, who was her husband, and for dirision among thpir 
children, with power to g i re  any share to testator's graiidchildrcn, sub- 
ject to the support of their parents for life, 'and to sell nnd mike  dccd 
for said property as if i t  were her own, a i d  without being required to 
g i re  bond,' and expressing anxiety as to two of the testator's chiltlren, 
\rith 'hope tha t  they d l  come around all right':  IIeZtl, the will con- 
ferred the power upon the wife to sell the land in her discretion and 
rnake a valid deed, not requiring the purchaser to see to the applica- 
tion of the purchase money." 

I n  P a r k s  v. Rob inson ,  138 N. C., 269, it was held: "Where a testator 
died, leaving a widow and minor children and by his will gave to his 
~ c i f e  'during her natural  life and a t  her disposal all the  rest, residue 
and remainder of his real and personal estate' : E e l d ,  that  tlie wife was 
given an  estate for life with a power to dispose of the property in fee." 
( ' hewn ing  t i .  ~ V a s o n ,  158 N .  C., 578; T r o y  v. T r o y ,  60 N .  C., 624; 
,Yfroud V. Xorrozo ,  52 N. C., 463; Y a r r o u  I:. l l Iarrow,  45 N .  C. ,  148. 

I n  the ease of X a c l i n  V. Smith, 37 K. C., 376, the 19th clause of the 
\\ill  is as  fo l lom:  "It is  my  will tha t  my children shall be sent to such 
school as will enable them to acquire the best education and fit then1 
to move in an  elevated sphere, affording to each the same opportunities 
as near as may be." G a s f o n ,  J . ,  said:  "Her father, from whose bounty 
a11 her property is derired, has ordered, by declaring i t  to be his will, 
that she shall receive the best education that  could be given her, so as 
to fit her to m o w  in  an  elevated sphere, and he  has not qualified this 
command by any limitatioil, that  the cost shall not exceed her income. 
K c  could do with his own as he  pleased, and, har ing  milled that  this 
object shall be effected, h e  has willed that  all the means, which he  has 
put into the hands of him, in  whom he  coiifided to effect it, shall, if 
necessary, be deroted to that  purpose. As to tlie objection that  the 
expenditures are  extraragant, we cannot pass upon it, upon inspection 
of the accounts; but we feel ourselres autho'rized to declare that, if they 
have heen made by the defendant in the honest exercise of his judg- 
ment, for  the purpose of fulfilling the will of the testator, they ought 
to be allowed him." 
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I n  the Xarrow case, supra, the mill provides : "My children I wish 
educated from the proceeds of the plantation and funds in hand." 
011 page 157 the Court says: "The children are respectively to receive 
such an education as is suitable to their estate and condition in life 
in the section of the country where they reside. There is no sugges- 
tion that the education bestowed upon the plaintiff is not a suitable 
and proper one and that may perhaps be assumed as a standard for the 
younger children; but this must be left in some degree to the soulid 
discretion of the executor." 

,Sazc?ye~ c. Dozier, 5.2 K. C., 7, relied on by the appellants, is not 
applicable to the facts in the present case. I n  that case Haywood S. 
Bell declined both the offices of executor and guardian, and one Wil- 
liam Sharmon was appointed guardian in his place. The latter mas, by 
certain proceedings in the court of equity, removed f r o n  the guardian- 
ship, and Sawyer and Sharmon then came to a settlement; and it 
appearing that the guardian had espendecl some $417 more than the 
income of the ~ ~ a r d ' s  estate, the latter gave his note for the same, a d  
executed to John Pool a deed of trust to secure the am'sunt. The land 
was afterwards sold to the defendant Doziclr, and a deed was made to 
him by Pool, the trustee, Sharmon, the qzrandom guardian, and S a w  
yer, the ward. Edmund D. Sawyer is dead, and the lessors of the 
plaintiff are his legitimate children, and made deni:tnd before suit 
brought. Peamon, C. J., said: '(By the d l  of Margaret Dozier the 
land in controrersy is given to Edmund D. Sawyer for life, renlaindcr 
t o  his children in  fee, and in the event of his death without a child him 
sur.viving, then over; and a power is given to Haywood S. Bell to sell 
the land, if in his opinion a sale mould promote the interest of said 
Sawyer. The power is naked; not coupled with any estate in Bell, and 
as Ile has not exercised it, we are at  a loss to conceive of any ground to 
supl~ort the idea that the fact of conferring this powe:" on him, to be 
exercised in his discretion, for the benefit of the tenant for life, has the 
legal effect of enlarging the estate of the latter, so as to give liinl 
(Sawyer) or Sharmon who, for a time acted as his guardian, a right 
to convey the land in fee simple. Nor are we able to see how the fact 
that Bell is appointed by the will of Mrs. Dozier the guardian of her 
grandson, the said Edrnund D. Sawyer, has any bearing on the ques- 
tion." Bell, who had the discretion under the will, refused to exercise 
it, by not qualifying as esecutor. 

I n  citing this case, it may not be amiss to call attention to C. S., 90, 
which is as follows: "Whefi any or all of the executors of a person 
making a will of lands to be sold by his executors die, fail or for any 
cause refuse to take upon them the administration, or, after haring 
qualified, shall die, resign, or for any cause be removed from the position 
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of executor, o r  ~ v h e n  there is  no executor named i n  a will der-king lands 
t o  be sold, i n  every such case such executor o r  executors a s  survive 
or  re ta in  thc  burden of administration, or  t h e  administrator  wi th  t h e  
fvill annexed, o r  t h e  a d n ~ i n i s t r a t o r  d e  Z~onis uon, m a y  sell and  c o n r q  
such lands ;  and al l  such conreyances n h i c h  11a1-e been or  shall be nlade 
by such executors o r  adininis trators  shall be effectual to conr-ey the  
title t o  t h e  purchaser  of t h e  estate so d e l - i s ~ d  t o  be sold." 

Tllc clccisioii of numerous cases i n  other  States  a r e  i n  liarnlony with 
t h e  positiori here t a k c i ~ .  TjTe th ink  t h e  authori t ies  i n  th i s  S t a t e  fully 
sustain t h e  judgment rcndcred by  t h e  court belon-. T h e  judglnent i c  
therefow 

a\ffirn~ed. 

A. COLLISS r. SEABOARD AIR LIKE RAILJVAT COhIPAST, GEORGIA & 
FLORIDA IldILJTAT COJIPASY, A I D  JOEIS SI'XLTOS JTII,I,IAJIS. 
I<ECI,I\ ER. 

(Filed 22 January, 1024.) 

1 .  Carriers of Goods - Consignor and Consignee - Title - Stoppage in 
!Ikansitu-Evidence. 

IVhile ordinarily a s l ~ i ~ m e i l t  by common carriage vests in the consignee, 
the title to the goods, for the purpose of the shipment, nit11 the right 
of sto1)page 1 1 1  t r u m l t t ~  by the consignor therein named, such consignor'. 
right may othern isc be shon n by traiisactiox~s and agreements bctnecn 
the parties. 

2. Scam-Bill of Lading-Defenses. 
The comipnor of a shipment of goods by common carriage, as named 

iu the bill of lading, had bought the goods from another for 111s customer. 
i ~ n d  undcr an agreement between him and his vendor, the goods were 
41il)ped direct to the custonler, and the bill of lading n a s  attached to a 
draft on the consignor so nnmccl, d r a v n  by his vendor. nliich he re 
fused to pay. The consignee paid for the goods and brought suit against 
the carrier after the carrier had redelivered the goods to the consiqnor's 
vendor on its demand. Held, the carrier may sho\v as  a complete dc- 
fense to the action, that  by the agreement between the consignor and 
his vendor, the latter and not the former was the real party in interest 
as  the consignor of the shipment. 

, ~ P P E A L  by plaintiff f r o m  Lyo?~, J., a t  , ipr i l  Term,  1923, of >IEcI~- 
LEXBTRG. 

Civil action. O n  4 October, 1920, t h e  D u n h a m  Lumber Company 
of Albany, Georgia, contracted t o  sell t h e  Charlot te  L u m b e i  Company 
a ca r  load of lumber a t  the price of $1,062.53, a n d  not  having t h e  lum- 
ber on hand ,  contracted t o  purchase it f r o m  the  Madison Lumber Com- 
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pany of Madison, Florida. On 14 October, 1920, the Madison Company 
delivered the lumber to the Georgia and Florida Railway Company 
to be carried on its lines and the lines of the Seaboard Air Line Rail- 
way Company to the Charlotte Lumber Company ai, Monroe, Xorth 
Carolina, instead of the Dunham Lumber Company. The defendants 
contend that it was agreed the title to the lumber s h o ~ ~ l d  not pass from 
the Nadison Company until the purchase price was paid, but this was 
denied by the plaintiff. The initial carriw issued its bill of lading to 
the Madison Company, which thereupon drew a draft on the Dunham 
Company for the agreed price of the lumber, attaching the original bill 
of lading and forwarded them to a bank in Albany, Ga., for collection. 
The Duriham Company refused payment and the papers were returned 
to the Madison Company, who demanded the returil of the lumber. 
Pursuant to this demand the Seaboard Company returned the lumber 
through the initial carrier to the Madison Company. The Dunham 
Company drew a draft on the plaintiff with bill of lading or copy at- 
tached and the draft was paid. There was evidence that the Madison 
Company had previously dealt with the Dunham Company and had 
always forwarded a draft for the purchase price of the lumber with 
bill of lading attached. I n  the shipment in question the Dunham Com- 
pany requested that it be named as consignor and the plaintiff as con- 
signee in the bill of lading, and this was done. 

The suit was commenced by attachment and bond was given by the 
defendants. 

The verdict was as follows : 
1. Did Nadison Lumber Company agree to sell to Dunham Lumber 

Company the car of lumber in question upon condition that title thereto 
should not pass from Madison Lumber Company unhil the purchase 
price therefor had been paid to Madison Lumber Company? Answer: 
"Yes." 

2. I f  so, did Madison Lumber Company, pursuant to said agreemelit, 
obtain a bill of lading from defendant, Georgia and I'lorida Railway 
Company, in the name of Dunham Lumber Compan,~, as consignor, 
and Charlotte Lumber Company as consignee? Answer : "Yes.') 

3. I f  so, did Madison Lumber Company, pursuant to said agreement 
and according to custom between it and Dunham Lumber Company, 
draw draft upon Dunham Lumber Company for the purchase price of 
said car of lumber and attach same to the original bill of lading corer- 
ing said car of lumber, and cause same to be presentell in due course 
to Dunham Lumber Company fdr payment? Snswer: '(Yes." 

4. I f  so,  as said draft and bill of lading duly presented to Dunham 
Lumber Company for payment and payment thereof refused? Answer: 
((Yes," 
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3. I f  so, was said draft in due course returned to Madison Lumber 
Company with the original bill of lading for said lumber attached 
because of the failure and refusal of Dunham Lumber Company to 
pay said draft ? h s r v e r  : "Yes." 

G .  I f  so, did Madison Lumber Company, after the return of said 
draft and original bill of lading to it, surrender same up to defendant, 
Georgia and Florida Railway, and order said lumber returned to the 
;\ladison Lumber Company? Answer : "Yes." 

7 .  I f  so, did said defendants, Georgia and Florida Railway and 
Seaboard Air Line Railway Company, upon the surrender of said 
original bill of lading and draft and, pursuant to order of Madisou 
Lumber Company, return said car of lumber to said company 1 Answer : 
"Yes." I 

S. Did the Charlotte Lumber Company ill the meantime notify the 
Dunham Lumber Company that it would not receive said Iumber unless 
the contract price therefor was reduced ten dollars per thousand feet? 
-hsmer : "No." 

9. I f  so, did Dunham Lumber Company, upon receipt of said notice, 
cancel the order for the car of lumber and so notify the Charlotte Lum- 
ber Company? Answer : "No." 

10. Did the defendants wrongfully return said car of lumber to the 
Xadison Luniber Company? Answer : "No." 

11. I f  so, what damages, if any, is plaintiff entitled to recover of 
defendants? Answer : "None." 

Henderson & Roberts  for p l a i n t i f .  
( ' u n d e r  & Cansler for defendants .  

A D ,  J. I t  is unquestionably true as a general rule that delivery 
of goods by the seller thereof to a common carrier for transportation to 
the buyer is pn'ma facie a transfer of title, and such goods while in the 
carrier's possession are presumed to be the property of the consignee; 
but if before delirery to the consignee the seller notifies the carrier 
not to deliver the goods the carrier's duty then depends upon the actual 
facts as to whether the relation between the consignor and the consignee 
vas  such that delirery to the carrier constituted a transfer of title. 10 
C. J., 228, sec. 317; Uoore on Carriers, 188; A?ydlett v. R. R . ,  172 hT. C., 
1 7 ;  G a d i n s  1 % .  R. R., 151 S. C., 1 9 ;  X f g .  Co. 21. R. R . ,  149 X. C., 261; 
S f o n e  1 % .  R. R.. 1-14 hT. C., 220. Such relation, it has been said, may be 
tlrtermined not only by the terms of the bill of lading but by the intrii- 
tion of the parties as expressed by their denlillgs and by all the circum- 
stances of the transaction. Emery ' s  S m s  v. Snf. B a n k .  18 -2. R. 
(Ohio), 299. 
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The Madison Lumber Company delivered the lumher in questio~i to 
the Georgia and Florida Railway Company and obtained from it an 
open bill of lading in which the Dunham Company IT as nanled as COII- 
signor and the Charlotte Lumber Company (afterwards acquired by 
the plaintiff) as consignee, and the appeal is based 13n the contention 
(the name of the Madison Coinpany not appearing in the bill of lading) 
that the Dunham Company was the consignor, that neither the I>unliam 
Company nor the consignee demanded a redelivery of the lumber, and 
that the defendants were without authority to divert or return tlie ship- 
ment. The conte~ition of the defendant is diametrically the opposite. 
So the immediate question is this: T h e n  the Dunhnm Company refused 
to pay for the lumber and to accept the bill of lading, were the defentl- 
ants justified in returning the shipment to the Madison Company u p o ~ ~  
its demand? Embraced in  this question are two others: (1) May the 
seller retain title to goods shipped up011 all open bill of lading ill which 
his name does not appear and in which the buyer is called the coilsignor 
and tlie person to whom tlie buyer has contracted to sell is called the 
consignee, in the absence of a stipulation in the bill oi' lading that title 
shall be retained? ( 2 )  I f  so, is there sufficicl~t evideuce that tlic titlc 
~ v a s  returned by the Madison Company? 

Eminent authorities in other jurisdictions maintain the general doc- 
trine that when a draft is attached to a bill of lading, whether the bill 
of lading is made out in the name of the consignor or consignee, title to 
goods usually does not pass to the consigner> upon deliwry to the carrier. 
The consignee cannot refuse to pay the draft and at  thc same time claim 
title to the property. Hopli ins  v. Cowen, 47 1,. R. A. (Md.), 124; 
Spence v. S. and W .  R y .  Co., 29 L. R. A, 578; B a n k  z. Jones, 55 A. D. 
(S. P.), 290. See, also, note to Bamsey  CE G o ~ e  X a n .  Co. 7 % .  Aelsen, 
22 L. R. A., 428. 

There is an elaborate discussion of tlie question in G~~eenzcoocl G~.ocery 
Co. v. Canadian C o u n t y  ill. and E. Co., 2 L. R. *I., S. S. (8 .  C.) ,  79, 
in which the material facts were as herein stated. The defendant, a cor- 
poration resident in Oklahoma, contracted to sell a r d  deliver to the 
plaintiff at  Greenwood, South Carolina, 250 barrels of flour at $4.50 
a barrel. The defendant consigned the flour to the l~laintiff and sent 
to the bank of Greenwood a draft on the plaintiff, with the bill of 
lading attached; but the draft called for payment at 1 he rate of $5.50 
a barrel instead of $4.50, the contract price. The plantiff tendered to 
the bank the contract price and demanded the bill of' lading, but the 
bank refused to accept less than the full amount of the draft and with- 
held the bill of lading. The plaintiff then brought suit for damages 
and attached the flour which was in the possession of the railroad. The 
defendant's position was that when the flour was delivered to the carrier, 
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consigned t o  the plaintiff, i t  ceased to be the property of the defendant 
and became the  property of the plaintiff, subject only to the right of 
stoppage i n  t r u m i t u ,  and that  the attachment must therefore fail. 

T h e  Court held tha t  the effect of a bill of lading issued by the carrier 
on the title to  the property as between the consignor and the consignee 
is a question of fact to be determined, not only by the terms of the 
paper itself, but by the  intention of the parties as expressed by dealings 
with each other, and that  when a draft  for the price of the shipment is 
drawn on tlle purchaser with the bill of lading attached, the title does 
not ordinarily pass to him until the draft  is  paid. I n  support of this 
position the Court adopted the following language of Lord Justice 
Cotfon: "So. if thc vendor deals with or claiins to retain the bill of 
lading in  order to secure the contract price, as  when he  sends forward 
the bill of l ad i i~g  x i t h  a bill of exchange attached, with directions that  
the bill of lading is  not to be delivered to the purchaser till acceptance 
or paynlcnt of thc hill of eschango, the appropriation is not absolute, 
but until acctyta~icc of the  draft, or payment, or  tender of the price, is 
conditional only, anld until such acceptance or payment or tender, the 
property in  the gootls docs uot pass to the purchaser; and so i t  was de- 
cided in  Turrter P .  Lizlerpool IIocXs, 6 Exch., 543 ; 20 L. J. Excll., N. S., 
393; Shephcrtl P .  I furr i son ,  I,. R., 4 Q. B., 196 ;  Ogg 7). Shuter ,  L. R., 
1, C. P. Division, 47. Bu t  if the bill of lading has been dealt with only 
to secure the contract price, there is neither principle nor authority for 
holding that ill snch a case the gootls shipped for the purpose of com- 
pleting tlie contract do not, on payment or tender by the purchaser of 
the contract pricc, yest in him. When this occurs, there is a perform- 
ance of the condition subject to which the appropriation was made, and 
everything nhicli, according to the intention of the parties, is necessary 
to transfer tllc property is  done; and in  my opinion, under such cir- 
cumstances, t h o  property does, on payment or tender of the price, pass 
to tlle purchaser." 

The  reaso~lilig n ~ l d  conclusiol~ of the Court are fortified by numerous 
precedents rvl-llich are set out i n  tlie opinion and need not be cited here. 
I n  addition t11c follo\ving antlioritics may be examined: Emerg's  Sons 
I ? .  -\-at. Btrrth, s i i p m ;  note to P h u n t I i ~ ~ ~ ~  7.. Sprague,  38 A. D., 119  ; S a t .  
B a d ;  I ) .  Tleur lmn,  1 5  A. R. (1\1ns-.), 9 2 ;  Gr0r.e c. Erien,  8 Howard, 
1 2 9 ;  12 I,. Ed.,  1142, and notc; X.llrans I:. R a n k ,  146 LT. S., 620; 36 
L. Ed., 1107; Jlu\oit T .  C o t f o ? ~  ( lo. ,  14s S. C'., 493; B l i g g ~ j  ( 'orporation 
c. R. R., 152 X. C., 120; Allyem 7.. 12. E., 1 7 1  hr, C . ,  190. 

The  plaintiff i~isists, honevvr, that  tlie principle enunciated in t h e  
cases is not pe r t i~~e i i t  for the reason that  the Madison Company, a t  the 
request of t l ~ c  D u i ~ l m n  Conlpa~iy, co l~s ig i~~c l  the l u m b ~ r  to the lattcr's 
custorl~er and that the title thereby vested in the consignee named in tlle 
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bill of lading. We do not assent to this conclusion. 'The bill of lading 
did not necessarily determine the contract between the consignor and 
the consignee, and if treated as an admission or declaration of the con- 
signor's purpose at  the time such admission or declaration was subject 
to rebuttal and explanation by other circumstances attending the trans- 
acqtion. Erncv-y's Sons 1 % .  .\-at. HanX,, s upm.  The Madiso~r Company 
sold the lumber, 11ot to the plaintiff, but to the nunham Company, and 
the consignment to the plaintiff did not affect the relation existing 
between the vendor and the vendee. Nut. Bank v. Shazo, 61 N. Y., 283 ; 
Xinor  v. k. R., 32 Conn., 91. 

I n  riew of the doctrine stated and maintained by the foregoing au- 
thorities we cannot concur in the plaintiff's argument that it was not 
olwn to the defendants to show that the title to the lumber in question 
\\as retained hy the ~ ~ n d o r  : t ld  did not l-cst in the Dunlinm Company. 
r 1 l h i s  being so, the remaining question is whether reTersible error was 
comnitted in the trial. 

Alnong the exceptions addressed to this question only those relating 
to the charge require discussion; the others, we think, are clearly un- 
tenable. 

His  Honor iiistructed the jury that if a custom preyailed among 
lumber dealers in that territory to the effect that luinber delivered to 
the railroad should remain the property of the shipper until paid for, 
or that the shipper (hfadisol~ Company) retained the original bill of 
ladii~g issued by tlie railroad and the shipper having the bill of lading 
in its possessioli demanded of thr railroad the return of' the lumber, they 
should answer the first issue "Yes." To  this instruction the plaintiff 
cscepted 011 the ground that there mas no evidence of such custom, and 
the retention of the bill of lading and the demand for the return of the 
luniher did not warrant an affirmative answer to the first issue. His 
Honoi~ further told the jury to answer the first issue W o n  if they found 
from the evidence that the original bill of lading n-m delivered to the 
Ih111iam Conipal~y by the Madison Coinpauy or by the railroad and was 
attached to the draft sent to Charlotte Lumber Company for collection. 

The plaintiff contended that the original bill of lading was obtained 
by tlic D111iliaiil Compai~y a l ~ d  forwarded witli the draft (1ran.11 oil thc 
plaintiff, and the defendants contended that the bill of lading sent to 
the plaintiff was "spurious" and that the shipper retained the original 
in its possession. 

As we understand the el-idence the plaintiff does not deny that tlie 
shipper sent for collrctiol~ to a balk  in Albany its draft on the Dunham 
Conipa~~y  with the bill of ladilg attachrd or that the shipper drmantled 
of the defendants a return of the lumber. These undi,jputed facts with 
the jury's finding that the original bill of lading was retained by the 
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shipper  were sufficient to support  t h e  answer t o  t h e  first issue, even if 
the re  was  not adequate evidence of a general  custom. I t  will  be noted, 
ho~rever ,  t h a t  t h e  t h i r d  issue refers  t o  a custom between the seller and 
the pnrchaser, and  h i s  Honor 's  instruct ion was  evidently understood 
by t h e  j u r y  t o  app ly  to  the previous dealings between these parties. 1 7  
C. J., 620, see. 87. 

Af te r  careful  and  deliberate consideration of all t h e  exceptions we 
find 

N o  error. 

HATTIE DAVIS, ADMINISTRATRIX OF JEFF DAVIS, DECEASED, V. THE PIED- 
MONT $ NORTHERN RAILVTAT COMPASY A N D  T71CRNOS J. 
ROGERS, MOTORMAX. 

(Filed 22 January, 1924.) 

1. Railroads-Negligence-Contributory N e g l i g e n c e P r o x i m a t e  Cause- 
nospass. 

Where a person was wallring, in broad daylight, and for his own con- 
renience, along a live railroad track, alert and in full possession of his 
faculties, and not a t  a public road crossing or other place where 
pedestrians are  expected to walk, and was killed by the passing of the 
defendant's train, his contributory negligence is the continuing and the 
proximate cause of the injury in the plaintiff's action for damages, and 
will bar his right of recovery. 

2. Same-Evidence-Nonsuit. 
Where the plaintiff's uncontradicted evidence tends only to show that  

his intestate was negligently walking along the defendant's railroad 
track, and was killed in consequence of his own contributory negligence 
as  the proximate cause of his death, a judgment as  of nonsuit is prop- 
erly entered, though the motorman on defendant's passing train may not 
have observed a town ordinance requiring a warning to be given a t  a 
public crossing, some distance from the place a t  which the intestate was 
killed. 

3. Same--Last Clear Chance. 
Where the plaintiff's intestate was killed by being struck by a passing 

train of the defendant while he was walking along the side of the defend- 
an t  railroad company's track, and the evidence tends only to show that  the 
lwoximate cause of his death was his negligently failing to take the pre- 
cautions necessary for his own safety, under the circumstances, the evi- 
dence tending to show defendant's failure to give a warning required a t  a 
crossing some distance from the place where the intestate was killed, does 
not involve the issue of the last clear chance. 

APPEAL by  defendant  f r o m  Long, J., at M a r c h  Term, 1923, of GASTON. 
Civil action t o  recover damages f o r  alleged negligent killing of plain- 

tiff's intestate. T h e  facts  i n  evidence tended to show that on  t h e  morn- 
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ing of 11 January, 1921, about 10 o'clock, plaintiff's intestate, while 
walking along defendant's railroad track, several hundred feet beyond 
a crossing, was run over and killed by a train of defendant company, 
operated at the time by Vernon Rogers, a codefendant. There was 
evidence on part of plaintiff to the effect that the customary signals 
for the crossing of the public county road were not given, and also that 
the motorman at the time was not properly attentire to the conditions 
of the track ahead of his train. 

There was much evidence on part of defendants in denial of this 
testimony of plaintiff and tending to show that the motorman mas alert 
and attentive to his duties at  the time, and that full crossing signals 
were given. But the jury have decided this against the defendant, and 
for the purposes of the disposition the Court makes of the case, plain- 
tiff's evidence in this respect, in any event, must be accepted as true. 

On denial of liability and plea of contributory negligence, etc., there 
mas verdict for plaintiff assessing her damages, and defendants excepted 
and appealed, assigning errors, among others (1) the refusal of their 
motion to nonsuit; (2) the refusal to give defendants' prayey for in- 
structions 'that if the jury should find the facts to be as testified to by 
witnesses, viewed in the light most favorable to plaintiff, they should 
answer the issues tending to fix liability for defendants, applying the 
prayer in terms to each of the said issues. 

Felix E. Alley, R. L. Sigmon, i1fcRinley Edu~ards, and Ma~~gum cE. 
Denny for plaintiff. 

W .  S. O'B. Robinson, Jr., for defendants. 

HOKE, J. The decisions in this State hare been w r y  insistent upon 
the principle that a pedestrian voluntarily using a live railroad track 
as a walk-way for his own convenience is required at all times to look 
and to listen, and to take note of dangers that naturally threaten and 
which such action on his part would have disclosed, and if in breach 
of this duty and by reason of it he fails to avoid a train moving along 
the track and is run upon and killed or injured, his default will be 
imputed to him for contributory negligence and recoiyery is ordinarily 
barred. Wyrick v. R. R., 172 N. C., 549; Ward v. R. R., 167 N. C., 
148; Exum I ? .  R. R., 154 N. C., 413; Beach u. R. R., 148 N. C., 153; 
Seal v. R. R., 126 K'. C., 634; High 2;. R. R., 112 N. C., 389; IlfcAdom 
v.  R. R., 105 N. C., 140, etc. 

I n  Wyrick's case, supra, it was said: "The intestate of the plaintiff 
was a school girl on her way to school with other girls on a dirt road 
alongside the defendant's right of way and, seeing the train approach, 
went upon the track in an intervening cut. The other children climbed 
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the side of the cut and avoided injury; but the intestate, while learing 
the track for a place of safety, where there was sufficient room for the 
train to pass, caught her foot in a switch rod, and was struck by the 
locomotive and killed: Held, a motion as of nonsuit upon the evidence 
should hare been allowed, upon the principle that the employees on 
defendant's train had the right to assume, up to the last moment, that 
the intestate, in full possession of her faculties, would leave the track 
and avoid the injury. I n  this case there was no evidence that the engi- 
neer was negligent or that he could have avoided the injury after seeing 
the intestate's peril." 

111 S e a l ' s  case it was said: "If plaintiff's intestate was walking upon 
defendant's road in open daylight on a straight piece of road where he 
could hare seen defendant's train for 150 yards, and mas run over and 
i~ljured, he was guilty of negligence. And although the defendant may 
hare also been guilty of negligence in running its train at  a greater 
rate of speed than was allowed by the town ordinance, or in not ringing 
its bell as required by said ordinance, and in not keeping a lookout by 
its engineer as it should have done, yet the injury would be attributed 
to the negligence of the plaintiff's intestate." 

I n  Exurn's case, supra,  it was said in the concurring opinion: "If it 
be conceded that the defendant in  this case was negligent, I concur in 
the ctecisioii, for the reason that, accepting all of plaintiff's evidence as 
true, and taking every permissible inference arising on the entire testi- 
mony and which makes for his claim as established, i t  appears that 
when he  as killed the intestate was voluntarily walking along the 
main line of defendant's track, at  a time and place where a train might 
be expected any moment, in  broad daylight, in the full possession of his 
faculties, and with nothing to restrain or hinder his mo~ements, with- 
out paying the sIightest attention either to his placing or surroundings. 
There is nothing, therefore, to qualify the obligation that was upon him 
to be careful of his own safety, and, to my mind, it presents a typical 
case of contributory negligence, negligence concurring at the very timp 
of the impact, and recovery by plaintiff is therefore properly denied." 

The position is modified in proper instances where the injury occurs 
at a crossing of a public road, and where the mutual rights and duties 
of the parties are at times of differing nature. J o h n s o n  v. R. B., 163 
S. C., 431;  Cooper u. R. R., 140 N. C., 209. And to this class of dc- 
cisions may be referred the case of Lapish  v. Director General, 152 
S. C., 593. The plaintiff, when injured, was not uoluntari ly  using the 
track for a walk-way, but, approaching the railroad at a public crossing 
and finding his way blocked by a train of defendant company, in  the 
endeavor to walk around this obstruction he was momentarily upon the 
track and was run on and hit by another train coming around a sharp 
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curve without warning of any kind. As said in the concurring opillion 
of Walker, J., "Defendant's engine approached him suddenly, and with- 
out warning, and under circumstances and surroundings requiring notice 
of its approach to be given. H e  was not therefore a mere trespasser or 
licensee, but acting in the exercise of his legal right." 

Another qualification is presented when one is required to be on os 
upon the track in  the line of his duties, particularly when being per- 
formed for the company. I n  such case and in exceptional instances 
the question of contributory negligence map be for the jury. See Shey- 
rill v. R. R., 140 N. C., 252, cited and approved in numerous cases since, 
as in Wyne v. R. R., 182 N. C., 253; Perry I * .  R. R., 180 x. C., 290; 
Elliott v.. Furnace Po., 179 K. C., 145; Gof T .  R. R., 179 S. C., 221, 
etc. 

And so, in  Morrow v. R. R., 147 N. C., 623, where a pedestrian was 
using the track as a walk-way in  the city of Hickory, at a place where 
it was customary so to use the  track, and was run on by the company's 
engine in the night-time, and injured, there was evidence tending to 
show that the engine in question had no lights and had given no signal 
warning of any kind, it was held that the question of contributory 
negligence was for the jury. Approved in principle in  Sorris 21. R. R., 
152 N. C., 512. I n  those and other like decisions the pedestrian by 
default of the company was in  a position where '(to look and to listen," 
the ordinary way that the average man avoids the danger in such in- 
stances was not likely to avail him, and the cases were therefore excepted 
from the general principle. 

Again, in Tally's case, 163 N. C., 581, the intestate was killed while 
using as a walk-may the side-track at Pelhani, N. C., a station of the 
Southern Railway. I t  was proved among other things that it was the 
schedule time for the arrival of the passenger train and awaiting pas- 
sengers were standing on this side-track purposed to take the incoming 
train. I t  was shown further that this passenger train had not once in 
seven years approached the station on this side-track, a fact known to 
intestate, but on this occasion some one without au tho~i ty  had changed 
the switch, which suddenly and unexpectedly threw the incoming train 
on this side-track, and intestate, a local resident, as stated, using said 
track just above the station was run over and killed. The company was 
held for negligence because the engineer if properly attentive should 
hare noted the change by the signal lights at the switch, and under 
these exceptional circumstances it was held that the question of con- 
tributory negligence was for the jury. I n  that case the Court mas of 
opinion that on the facts presented this side-track could in no proper 
sense be considered as a live track within the meaning of the principle, 
which carried a recovery as a conclusion of law. 
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Bu t  none of these excepted cases will serve to support the prese~it 
suit, wherein it appears tha t  plaintiff, a n  alert and vigorous man, was, 
a t  the time and for  his own convenience, using a track of defelidant 
company as  a walk-way a t  ten o'clock ill the morning, with nothing 
whatever to obstruct his view, and on which a train of defendant might - 
a t  any time be reasonably expected. I n  sucli case the claim comes 
directly within the decisions cited in  support of tlie position generally 
prevailing, notably that  of Esurn's case, &d wherein i t  was said:  "There 
is  nothing to qualify the obligation that  Jvas upon him to be careful 
for his own safety, and presents a typical case of contributory 11egli- 
gence, negligence concurring a t  the very tiine'of the impact." 

Xor  is there any evidence calling for or permitting the applicatio~i 
of the  doctrine of the "last clear chance," all issuc that  lias  bee^^ 
found for the plaintiff. That  is a principle fully recognized in this 
jurisdiction, but i n  order to its proper application i t  must appear that  
the claimant, i n  a case of this kind, originally guilty of contributory 
negligence in going on the track, is down and helpless, or  apparently 
in  such a position of peril that  ordinary effort on his  part  will not avail 
to s a w  him. I f  defendant's agents operating a train saw, or by the, 
exercise of proper care could h a r e  seen and noted, tlie claimant's posi- - - 

tion, and nepligelitly failed in  the exercise of reasol~able care to (lo 
what was required under conditions presented to avert the injury, in 
such case this last breach of duty will be regarded as the sole prosimate 
cause of the injury, and the original negligence of the clairnant in going 
u u  the track d l  11ot hc allowed to affect the result. Sl~ipcs  1 $ .  X f y .  ('a,. 
152 N. C., 44, 46, 47, c i t i l~g  the cases of Sawyer r .  R. R., 145 K. C., 
24 and 2 7 ;  Clark u .  R. I?., 109 X. C., 443-444; Bullock L ! .  R. R., 103 
N. C., 180. 

I n  Sausyer's case the p r i ~ ~ c i p l e  applicable is  stated as follo~vs: "*i 
negligent act of the plaintiff does not become contributory uuless the 

cause of the in jury;  and, although the plaintiff, in going 
on the track, may have been negligent, when he was struck down a d  
rendered uncoliscious by a bolt of liglltnil~g, his  conduct as to n h a t  
transpired after that  tinis 17-as no longer a factor i n  the occurrclicc, 
and, as all the negligence i m ~ ~ u t e d  to dcfendant on the first issue arost. 
after  plaintiff was down and helpless, the responsibility of drfclitlant 
attached because i t  ~legligently failed to avail itself of the last clcar 
chance to avoid the injury, so its negligence became the sole proximate 
cause of the  in ju ry ;  and the act of the plaintiff i n  going on the track. 
cren though negligent ill the first instance, became only the remote, and 
not the proximate or coneurreilt cause." 

I n  Snips '  rase thc claimant, a fireman, was neither unconscious nor 
entirely helpless, hut the engine had stopped and the engineer and fire- 
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nian went forward looking at  the section hands'repairing the track and 
a trestle. The fireman was sittinp down on the ties with his feet and his - 
legs partly hanging down between the ties of the trestle. The engineer, 
unobserved by the fireman, went back and started the engine without 
proper signal, and the fireman was run on and injured before he could 
extricate himself: Held, a case calling for the application of the doc- 
trine of the last clear chance, and the opinion cites from Clark's ant1 
Bullock's cases as follows : 

"In Bullock's case, Avery, J., for the Court, said: 'It is the duty of 
an engineer, when running his engine, to keep a constant lookout- for 
obstructions, and when an obstruction is discerned, no matter when or 
where, he should promptly resort to all qeans within his power, knowl 
to skillful engine drivers, to avert the threatened injury or danger. 
Roods' R. L., see. 418, p. 1548; R. R. C. Will iams,  65 Ala., 74; R. R. 
e. Jones,  66 dla. .  507. I f  the engineer, so soon as he discovered that the 
mgoii  was detained upon the track and could not, for the time, get 
out of the may, or so soon as with p r o p ~ r  care and watchfulness he 
would have had reason to think such was its condition, had used every 
nieans and appliance within his power to stop the train, the defendant 
vould not have been liable. But the judge omitted to I ell the jury that 
it nas  negligence on the part of defendant, if the engineer could have 
sccn, by watchfulness, though hr  did not in fact see, that the road was 
obstructed in time to stop his train before reaching the crossing. Carl- 
ton  C .  R. R., 104 N. C., 365; Wilson v. R. R., 90 S. C., 69; Snozvden 
2'. R. R., 95 K. C., 93. The defcndant could not complain of this error. 
I t  is true that, ordinarily, an engineer has a right to assume that one 
who has time will get out of the Tray, but lie is not warranted in acting - 

upon this assumption after he has reason to beliere that he is laboring 
under some disability, or that he does riot hear or comprehend the> 
signals.' 

" .hd in C l a ~ k ' s  case, supra, the Court said: ' I t  is settled law in this 
State that where an engineer sccs that a human being is on the track 
at u point where he can step off at his pleasure and T;.ithout tlcla-, IIP 
can assume that he is in full lmsession of his scnscs and facultic.~, 
\\-ithout infornuition to the contrary, and will step aside bcforc tlics 
engine can overtake hiln, But whcre it is apparent to an engineer, n110 - 
is keeping a proper lookout, tliat :L niau is lyi11g proiic upon tlic track. 
or his team is delayed in mo\-ing a ago11 owr  a cros'jing, it lias bccjli 
declared that the engineer, haviug rcaso~i to bcliew tliat life or propcrtJ- 
mill be imperiled by going on TI ithout diniiriishing his speed, is negll- 
pent if he fails to use all the means at his command, consistent wit11 
the safety of the passengers arid property in his charge, to stop his 
train and avoid coming in contact with tlic person so exposed,' citing 
Deans 1 , .  R. R., 107 N. C., 686; Bullnck v. 11. B., 105 S. C., 180." 
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B u t  i n  t h e  present case there  is  nothing to show t h a t  t h e  intestate  
TWS i n  a n y  way  hindered or  t h a t  there  was anyth ing  t o  p re ren t  h i s  
x ~ o i d i n g  t h e  collision if h e  h a d  been properly at tent ive t o  t h e  threaten-  
ing conditions i n  which h e  h a d  placed himself. A n d  t h e  fac t s  which 
clstnblish contr ibutory negligence coming f r o m  plaintiff's own evidence, 
and  there being nothing to t h e  con t ra ry  shown anywhere i n  t h e  record, 
it  is  i n  accord wi th  our  pract ice t h a t  a niotion f o r  nonsuit m a y  be enter- 
ta ined a n d  allowed. Speaking  t o  t h e  question in t h e  recent case of 
8. P .  Fulcher, 184 N. C., 665 ,  S tacy ,  J . ,  sa id :  "Originally, under  th i s  
section (C. S., 567), there was considerable doubt a s  t o  whether  a plea 
of contr ibutory negligence, t h e  burden of such issue being on  defendant, 
could be taken advantage of 011 a niotiori t o  nonsuit,  but  i t  is  now well - 
settled t h a t  such m a y  be done vl ien t h e  coutr ibutory llegligence of plaili- 
tiff i s  established by h i s  own e ~ i d e n c e ,  a s  h e  prorres himself out  of court," 
citing Il 'r ight I.. R. El., 155 K. C., 329;  Horne I;. R. R., 170 N. C., 660. 

I n  t h e  case of Lapis11 v. Dzrccfor  General, supra, a s  heretofore stated, 
the inj l l ry  n as treated as  r i r t u a l l y  occurr ing a t  a public crossing, a i d  
some of t h e  facts  affecting t h e  issue were i n  dispute. 

011 t h e  record, 1re a r e  of opinion t h a t  there was  e r ror  i n  denying 
tlefendant's motion t o  nonsuit, and  th i s  will be certified t h a t  the  xcrdict 
a l ~ d  judgment be set asidc and  t h e  case nonsnited. 

licversed. 

J,OUISVII,LE B KASHYILLE RAILROAD COMPAXY r .  IT. A. SI( 'HOI,S.  

(Filed 22 January, 1021.) 

A counterclainl is not permissible for a distinct and inilel~endcnt tort, 
:rut1 \\here a railroad suci; to recover a part of its right of n-ay from 
rlnc who is alleged to liarc \vrongfully appropriated it, a counterclaim 
for trrsl);~ss by t11e lll:~intiff (111 i l  diff~rcsnt tr:~c.t of tleft~nctant's land 
is not maintainable. 

2. Salllr-Courts-Jurisclirtion-Appeal and Error-Objections and Ex- 
ceptions-Demurrer. 

The i n a t t r ~  of irttiui. 1111 in t l iv  :~ns\ \cr  ail iml~roprr c.ounterclniln is 
not jurisdictional, ant1 tlie p ln l~ i t~f t  may waive his right to csc r l~ t  there- 
t o  by ploccedirlg throughout the trial without objection : and a tlemurrt~r 
r ntc'1ec1 up011 the g~onntl  that tlie e\iclence to sustain the t~ountr~rc~lai~u 
\ \ns  insufficient, docs not meet the requirement. 

:t. 12aikoa<ls-Trespass-Pe1.niane11t Structures - Damages - Limitation 
of Action-Actions. 

The present owner of land may recover of a railroad compnng, under 
tlir l~rorisions of C. S. sec. 440 ( 2 ) ,  tlie entire damages to his land caused 
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by permanent structures or proper permanent repairs of defendant, for a 
period of five years from the time when the structure3 or repairs caused 
substantial injury to the claimant's land, unless a former owner, entitled 
thereto, had instituted action therefor before his sale and conveya~lce of 
the land thus permanently injured by the trespass. 
Appeal and Error-Instruction~Record-Presumptions-Burden to 

Show Error. 
The burden is on the appellant to establish substantial error; and 

where the charge of the court is not set up in its entirety in the record, 
an esception that it did not sufficiently cover a phase of the controversy 
arising upon the evidence, is untenable, the presumption being to the 
contrary. 

-IFPEAL by plaintiff from Lane, J., a t  J u n e  Term, 1923, of CHEROKEE. 
Civil action tried on a principal cause of action by plaintiff and 

counterclaim thereto set up  by defendant. The  principal action by 
plaintiff is  to establish ownership and to recover po~session of a nar- 
row strip of land a t  Culberson, N. c., acquired by plaintiff company 
under deeds conveying a right of way to plaintiff 01. i ts predecessors 
in title, and including the station grounds a t  said place, some portion 
of which was withheld by defendant. Dc~fendant denied the wrongful 
possession of the land claimed by him, and by way of counterclaim set 
1111 a cause of action against plaintiff company for damages done to 
other lands of defendaiit lying near to the road, by wason of plaintiff 
or its predecessors har ing  wrongfully diverted the surface water O I I  

plaintiff's land by means of its culverts and drains, permanent in nature, 
a ~ t d  whereby the lands of defendant mere greatly damaged. Plaintiff 
replied to the counterclaim, set u p  a judgment claimil~g that  defendai~t 
was thereby estopped from disputing plaintiff's title to its right of 
w;iy, and denied also that  it had wrongfully diverted water on defend- 
ant's lands as alleged. The  case was thereupon submitted to the jury, 
on both causes of action, without objection so f a r  as noted, and on 
issues submitted, ~ e r d i c t  was rendered as follows : 

"1. I s  the  plaintiff, Louisville and Nashville Railroad Company, the 
owner of the 200-foot strip of laud described in the complaint? Answer : 
'Yes.' 

"2. I s  the defendant, W. A. Sichols, in the unlawful possession of 
a part  of said strip of land, as alleged in the complaint? Answer: 
'Yes.' 

"3. What  damage, if any, is plaintiff entitled to  recover from said 
defendant on account of such possession? Answer : '$1.' 

"4. Did the plaintiff company wrongfully dirert  surface waters a i d  
cause same to be discharged upon the lands of defendant, referred to 
as the Kilpatrick lands, as alleged in the answer? Answer: 'Yes.' 



N. C.] FALL TERM, 1923. 155 

" 5 .  What  damage, if any, is defendant Nichols entitled to recover 
of the plaintiff on account of such diversion? Answer: ($100.' " 

Judgment for plaintiff on the principal action, from which there 
was no appeal, and for defendant for damages assessed a t  $100; from 
which said judgment plaintiff excepted and appealed. 

M. TI'. Bell for plaintiff. 
John H .  Dillard and Thomas J .  Hill for defendant. 

HOKE, J. Under our statutes and decisions construing the same, a 
counterclainl is not permissible for a distinct and independent tort, and 
applying the principle, i n  a n  action to recover a tract of land alleged 
to belong to plaintiff, a counterclaim for a trespass by plaintiff 011 a 
different tract of land belonging to defendant is not maintailiable. 
Street u. Andvezus, 115 N. C., 417, 422; U a z r m o ~ e  c. B r d g e m ,  105 
N. C., 191; C. S., 521, 622. 

While this is  the accepted principle, it  is not a jurisdictional ques- 
tion, and the approved decisions on the subject a re  to the effect tha t  
the objection may be waived and will be considered as  waived unless 
specifically raised in the pleadings or insisted on when the er-idelice is 
offered in support of the counterclaim, and more especially is this true 
where the cases have been "tried throughout on the theory that  it is a 
proper counterclaim.') Richardson v.  Anderson, 109 Md., 641; Stens- 
guard v. Real Estate Co., 50 Minn., 429; 2 R. C. L., 877, 875; 34 Cyc., 
649, 650; Brown v. Chemical Co., 165 N .  C., 431. 

True, i n  the present case, there was motion to nonsuit, but this, 
termed under our statute a demurrer to the  evidence, was exidently 
made on the general ground that  defendant's evidence Tvas insufficient 
to support his counterclaim, and a perusal of the record will show that  
the case throughout was dealt with as if the cou~iterclairn was one prop- 
erly to be considered, and issue was joined and the case tried on that  
theory. I n  that  aspect wc find no error i n  the record that  nil1 justify 
the Court in disturbing the result. 

Our  statute, C. S., 440, subsec. 2, as a statute of limitations on claims 
of this character, fixes the period of five rears  for trespasses arising 
from the permanent structures or proper repairs of a railroad, the 
statute commencing to run  from the time ~vhen  the  structure causes 
substantial in jury  to claimant's property Campbell zs. R .  R., 159 N. C., 
356. And this statute contains provision also that the jury shall assess 
the entire amount of damages a party aggrieved shall be entitled to 
recorer by reason of such a trespass. I n  construing this statute we have 
held that the grantee in fee of the property may maintain this  action 
for the entire damage unless a former owner had instituted action 
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therefor before the sale and conveyance. Cavelzess v. R. R., 172 N. C., 
305. I n  tha t  case the positions pertinent a re  given its follows: 

"The act of a railroad in entering upon and constructing and operat- 
ing its railroad over a street abutting the lands of another, without 
haviug resorted to condemnation proceedings or having otherwise ac- 
quired the right, is a continuing trespass upon the lands of the abutting 
owner, and the right to recover permanent damages therefor will pass 
to the grantee of the owner, when no other provision has been made 
i11 the deed, unless tlie grantor has theretofore instituted his action to 
recover them. 

"Where a railroad company, without authority, enters upon a street 
abutting tlie lands of private owners and constructs and operates .its 
railroad thereon, the owner, by instituting his action to recover dam- 
ages, confers the  right to the easement to the railroall company, upon 
payment and tender, etc., by the company of the amonnt awarded by 
the appraisers; and where no action has been institutlxl, and the lands 
have been conveyed after their appropriation and use by the company, 
the right to recover permanent damages therefor inures to him who 
first institutes his action pending his ownership, unless there is a dif- 
ferent provision in  the conveyance." 

On  perusal of the record it appears that  defendant, who sets up  the 
counterclaim, was, a t  the  time of action commenced and counterclairii 
made, and is now, the owner of the property. T h e  pleadings are broad 
enough to present a claim for the permanent damages and the evidence, 
if accepted, sufficient to maintain i t ;  and, as  stated, the exceptions fail 
to disclose tha t  any reversible error has been committed. 

The  exception to a clause of his Honor's charge on the question of 
damages cannot be sustained. T h e  instruction i s  correct as f a r  as it 
goes, and the entire charge not being sent up, the Court will presuiiic, 
that such charge has dealt adequately with the ques~ ions, the burdcll 
being on the appellant to establish substantial error. Quelch v. Butch, 
172 K. C., 316; B a g g r f f  1 % .  L a n i e r ,  178 S. C., 129;  P t ) n n i n g t o n  2 ' .  Tar- 
b o ~ o ,  184 N. C., 71. 

On careful consideration of the case as now presented tlie Court is 
of opinion that  the judgment should be affirmed, and it is so ordered. 

Ko error. 
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T H E  ASHEVILLE TIMES CORIPANT v. T H E  ASHEVILLE TYPOGRAPHI- 
CAL UNION, So. 263, FRANK J. TORLAY ET ALS. 

(Filed 22 January, 1024.) 

Injunction-Labor Union-Gnincorporatecl Colllpallies-Individuals. 
This appeal from the order of the trial judge vacating a restrainiug 

order against a labor union and certain individual members thereof is 
cor~trolled by The ('itizens Company against the same U u i o ~ ~ ,  c j t  uls..  
ante, 47. 

CIVIL ACTIOS. Restraining order heard before ~IlcELroy,  J., at cham- 
bers. From Bun-comm. Appeal by plaintiff from order vacating rc- 
straining order. 

Joaes, Tl'tlliarns & Jones and X a r k  JV. B r o u n  for plaintctt. 
Gallatin Roberts,  George Pennell,  and J .  TI r .  Haynes  for defenduizfs. 

CLARI~SON, J. F o r  the reasons given in  the case of T h e  C' l f i zens  ( '0 .  

it. ,lsheville Typograpl~ icu l  Cnion ,  SO. 263, Frank  J .  [I'orla!j, U H O  ofhe la ,  
the judgment of the court below dissolring the restraining order against 
the Ssheville Typographical Union, No. 263, i s  affirined. -1s against 
the individuals set out i n  the complaint, the judginent is rewrsed ant1 
modified in accordance with that  opinion. 

The  restraining order under the judgment of the court below is con- 
tinued against the  individual defendants to the hearing and rnotlifictl ill 
accordance with tha t  opinion. 

,Vfirmed as to the  Asheldle Typographical Union, No. 263. 
Reversed and modified as to tho individuals, F rank  J. Torlay r r ~ i t l  

others. 

STAXDARD OIL COMPAST ET AL. v. IT. T. HUNT, F. S. R O I S T E R  
GUANO COhfPAiT\'P, ET 91,. 

(Filed January, 1924.) 
1. Evidence-Sonsuit. 

On a rnotioi~ to nonsuit, the evidence is to be taken in the light most 
favorable to the plaintiff, and he is entitled to the benefit of every reason- 
able intendment and reasonable inference to be drawn therefrom. C. s., 
567. 

2. Fraud-Definition-Equit y. 

Fraud, actual and constructi~-e, is so multiform as to admit of no fen- 
era1 rules or definitions, and it is no part of equity doctrine to define it. 
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3. Same - Debtor and Creditor - Mortgages - Judgments - Unsecured 
Creditors. 

Evidence in this case that one conductiug a small store gave certain 
creditors of his mercantile business mortgages in coml)aratirely large 
sums to secure a pressisting debt, and that while t l~e  store had been 
closed for some time, a fire occurred, etc., is held sufficient in a judgment 
creditor's suit to set aside the mortgages as to the unsecured debts, and 
show that they had been given and received with the intent to defraud 
those who were not thus secured in their debts against the owner. 

APPEAL by defendant, F. S. Royster Guano Company, from Lane,  J., 
at Spring Term, 1923, of CLAY. 

Civil action in the nature of a judgment creditors' bill brought to 
set aside two mortgages, one given to F. S. Royster Guano Company 
and the other to Cherokee Hardware Company by W. T. Hunt and 
wife, with the intent, it is alleged, to hinder, delay and defraud Hunt's 
other creditors, plaintiffs herein. 

Upon denial of plaintiffs' allegations and issues joined, there was a 
verdict and judgment in favor of plaintiffs, from which the defendant, 
F. S. Royster Guano Company, appealed. 

J o h n  H.  Dillard, Anderson & G r a y ,  and Thos .  J .  Hill for p la in t i f s .  
D. Wi therspoon  and N o o d y  & Moody  for R o y s t w  Guano Company .  

STACY, J. The single question presented by this appeal arises upon 
the appellant's demurrer to the evidence and motion for judgment as 
of nonsuit made under C. S., 567. Viewing the evidence in its most 
favorable light for the plaintiffs, the accepted position on a motion of 
this kind, we find the following facts sufficiently established, or as 
reasonable inferences to be drawn from the testimony: 

1. From 1919 to 1922 W. T. Hunt  was engaged in  the mercantile 
business at Hayesville, N. C. H e  carried a small stock of general mer- 
chandise, variously estimated to be worth from $1,000 to $2,500, and 
he also ran a gasoline filling station in connection with his store. This 
was of small value. 

2. On 31 March, 1921, Hunt  and wife executed tl, F. S. Royster 
Guano Company a mortgage to secure the payment of a prGxisting 
debt amounting to $3,990.97. 

3. On 6 April, 1921, Hunt  and wife executed a deed of trust in favor 
of the Cherokee Hardware Company to secure a preexisting debt 
amounting to $704.69. 

4. On 8 April, 1921, Hunt executrd to W. L. Matheson, one of the 
plaintiffs herein, a note for $1,050, secured by mortgage on a town lot 
worth from $300 to $500, stating at the time that he lranted to secure 
Matheson as far as he was able to do so. 
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5. I t  was admitted on the hearing that, at  the time of the executio~l 
of these mortgages, W. T.  Hunt  was indebted to the plaintiffs as fol- 
lows: To the Standard Oil Company in the sum of $203.40, with in- 
terest from date until paid; to TV. L. Matlieson, tlie sun1 of $1,030, 
with interest from 24 June, 1921, until paid; to C. X. McClnng & Co. 
in the sum of $468.37, with interest from 31 May, 1921, until paid, 
and to W. N. Moore, guardian of Morris Noore, an infant, in the sum 
of $750 on which $100 was paid 10 January, 1922, with iiitercst on 
said $750 from 25 October, 1919, till paid, and to the Clay County 
Bank in the sum of $524.09, with interest from 20 June, 1922, until 
paid. There was further evidence tending to show that Hunt  was in- 
solvent and unable to meet his obligations at  this time. 

6. W. T. Hunt  remained in business for a year or more after the 
execution of tlie mortgage above mentioned, 1~11eri his store was de- 
stroyed by fire. His  former partner testified: '(A great deal of the 
time Hunt's store was closed before the fire. The filling station he had 
at his haranrare store he was not using at the time of the fire." 

Upon these, the facts chiefly pertinent, x e  think the jury was amply 
justified in finding, as they did, that the mortgages in question were 
giren with intent to hinder, delay and defraud tlie plaintiffs herein, 
and that the F. S. Royster Guano Company and Cherokee Hardware 
Company had knowledge of such purpose and participated therein. On 
a motion to nonsuit, the evidence is to be taken in its most favorable 
light for the plaintiffs, and "they are entitled to the benefit of every 
reasonable intendment upon the evidence and every reasonable infer- 
ence to be drawn therefrom." C'hrist~nan v. Hilliard, 167 N .  C., p. 6. 

Fraud, actual arid constructive, is so multiform as to admit of no 
rules or definitions. "It is, indeed, a part of equity doctrine not to 
define it," says Lord Hardwicke, "lest the craft of nlen should find a 
may of committing fraud which might escape such a rule or definition." 
Equity, therefore, will not permit "annihilation by definition," but it 
leaves the way open to punish frauds and to redress wrongs prrpetratctl 
by means of them in whatever form they may appear. The presence 
of fraud, when resorted to by an adroit and crafty person, is at timeq 
exceedingly difficult to detect. Indeed, the more skillful and cunning 
the accused, the less plainly defined are the badges which usually del~otc 
it. Under such conditions, the inferenres legitimately deducible from 
all the surrounding circumstances furnish, in the absence of direct cri- 
rlence, and often in the teeth of positive testimony to the contrary, 
ample ground for concluding that fraud has been resorted to and prac- 
ticed by one or more of the parties. Groce v. Xpike, 72 Md., 300. 

The case was properly submitted to the jury, and there is no error 
appearing on the record. The verdict and judgment will be upheld. 

S o  error. 
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Ca1~riers-Rail1~oatls-J3ills of Lading-Stipulations as to Coninienring 
Suit-Actions-Evide~ice-Sonsuit. 

The law iniposc~ a duty upon a common carrier to trans1)ort goods it 
has acwl~tetl safely, :uid to deliver tlicm \rithiii a reasonable time; and 
under its contr:ict of s h i p m e ~ ~ t ,  providhg that suits for loss, cI:i~n:i:,.e or 
tlclay s1i:dl be institotcd only within two years and one clay after :I rea- 
sollable time for delivery has elal~sccl, ant1 the. evidence in tllc action 
tt511cls only to show tlmt this kind not been clone, clefcndu~~ts' inotioii ns of 
~ioiisuit thercori is prol~rrly gralitctl. 

APPEAL by plaintiffs f r o m  C'onno~., J., a t  S o ~ e i n b e r  Terin, 1923, of 
EDGECOJLBE. 

Civi l  action to rrcover the ~ a l u e  of four  bales of cottoll lost i n  t ransi t .  
O n  10 Kovcmhcr, 1019, Corhctt k Aloore d e l i ~ e r e d  to t h e  E a s t  Caro- 

liiia Ra i lway  Conlpanp a t  Nacclesficld, N. C., f o r  shipment  to J .  TT'. 
P e r r y  & Co., a t  Norfolk, Va. ,  ninetwii  balm of cotton urider a contract 
of shipment  contairling the following provision : "Suits f o r  loss, danlage 
or delay shall bc instituted only within two years  and  one d a y  a f te r  
delivery of t h e  property, or,  i n  case of fa i lu re  to  make  delivery, then 
\vitliin two years  a11d one d a y  a f te r  a reasonable timr f o r  d e l i w l y  h a s  
e l i ip~ed .~ '  

11-lh7 
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Fifteen bales of this shipment were delivered in due course, and about 
which there is no complaint. Claim for the four bales was duly filed 
on 5 May, 1920. 

The plaintiff contended and offered evidence tending to show that the 
four bales, for which suit is instituted, were retained by the East Caro- 
lina Railway Company on its platform at Xacclesfield, N. C., until the 
summer of 1920; that i t  then shipped them to Farmville, N. C., and 
later consigned them, or four substituted bales, to J. W. Perry 65 Co., 
which were delivered 25 September, 1920. 

I t  is agreed that ten days was a reasonable time within which the 
shipment of 10 November, 1919, should have been delivered, and it 
appeared from the plaintiffs' evidence that this action mas instituted 
25 February, 1022, more than two years and three months after the 
expiration of a reasonable time in which to make deliwry. 

> i t  tlie close of the plaintiffs' evidence, on motion of the defendants, 
tlie court entered judgment as of nonsuit, upon the ground that suit 
was not instituted within tlie time limited in the contract. 

11'. 0.  H o z c a d  for plaintif fs.  
J o k n  L. U ~ i d g c r s  for E a s t  C'arolina Ra i lway .  
II'. 8. Spui l l  and X. T7. Barnh i l l  for P a y n e  and d t l a t ~ f i c  C'oa-s$ L ine  

Railroad Compa7zy. 

STACY, J. Construing a similar limitation in an interstate bill of 
lading, with respect to when suit should be brought, the following con- 
clusion was reached in the case of Holnzes v. R. R., 186 K. C., p. 63 : 

"We think the provision n o r  under consideration must be held to 
nleiln that suits for loss, damage or delay shall be instituted only withi~l 
t~vo  years and one day after delivery of the property, when delivered 
within a reasonable time, or, in case of failure to make delivery within 
a reasonable time, then within t ~ r o  years and one day after a reasonable 
time has elapsed. Without regard to the contract of carriage, when a 
common carrier takes into its possession goods for transportation, the 
law imposes upon the carrier the duty (1) to transport said goods safely, 
and (2) to deliver them within a reasonable time. Therefore, the stipu- 
lation inserted in each of the instant bills of lading should be inter- 
preted, not only with reference to the language used, but also with 
regard to the law bearing on the subject of the contracts." 

To like effect is the decision in Rogers  v. R. R., 186 N. C., 86. 
Vpon authority of these cases, the judgment of nonsuit entered below 

must be upheld. 
Sffirmed. 
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A. D. HARRIS v. J. E. SLATER. 

(Filed 20 February, 1924.) 

Admiralty-Segligence-Collision+-Pilots - Contributory Negligence - 
Evidence--Directing Verdict-Statutes-Appeal and Error. 

Vessels passing through the inland waterways of the State are exempt 
from the pilot laws by the State statutes, subject to the proviso of C. S., 
6985; and, under the Federal statutes, whether a vessel has a gross ton- 
nage of more than fifteen tons should be determined by the method l ~ r e -  
scribed by the Federal statutes requiring a pilot; and in an action for 
damages alleged to have been caused by defendant's negligence in a col- 
lision, it is reversible error for the trial judge to direct an affirmative 
answer to the issue of contributory negligence in navigating without a 
pilot upon plaintiff's assertion that his vessel would carry thirty tons. 

APPEAL from Grady, J., at February Term, 1923, of CRAVEX. 
The plaintiff was the owner of the "Lallie," a boat propelled by gas, 

which he operated as a common carrier of passengers and freight for 
hire. I n  September, 1921, while proceeding along Swift Creek, between 
New Bern and Vanceboro, the boat struck a log and was so badly dam- 
aged that i t  listed and soon afterwards went to the bottom of the stream 
and was lost. 

The defendant was engaged in the lumber business at New Bern and 
had a raft of logs on Swift Creek, where the boat mas injured. The 
plaintiff alleged that when the boat approached the raft the defendant's 
employee negligently pulled the logs away from the right shore to make 
a passage for the boat, and thereby caused the collision and injury. 
The defendant denied negligence and pleaded contributory negligence 
on the part of the plaintiff. At the time of the injury the plaintiff, 
who had a master's license, was operating the engine, and Cahoon, his 
mate, was steering the boat. Cahoon was a hired hand, not a licensed 
pilot, and had been running on the boat about twelve months. The 
issues were answered as follows: 

"1. Was plaintiff's boat sunk by the negligence of the defendant, as 
alleged in the complaint? Answer : Yes. 

''2. I f  SO, did plaintiff, by his own negligence, contribute to his inju- 
ries, as alleged in the answer? Answer : Yes. 

"3. What damage, if any, is plaintiff entitled to recover from defend- 
ant ? Answer : Nothing.'' 

Judgment. Appeal by the plaintiff. 

D. L. Ward, Guion & Guion, and 8. F .  Morris for plaintiff. 
Moore & Dunn for defendant. 
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PER CURIAJI. Upon the second issue his Honor instructed the jury 
that, according to the plaintiff's admission, he  v a s  negligent, because he 
operated the boat without a licensed pilot. This instruction was erroue- 
ous, considered with reference either to the State or the Federal law. 
,111 vessels passing through tho inland waterway of the State are exempt 
from the pilot l a m  of Kor th  Carolina, subject to the proviso in section 
6985 of the Corisoliclated Statutes. H i s  Honor no doubt had in mind 
tho provisions of the Federal statutes. The  first c l a u s ~  of section 8187 
of the  Compiled Statutes (R .  S., 4496-4500) requires a licensed engineer 
and a licensed pilot for ferry-boats, canal boats, yachts or other small 
craft of like character propelled by steam, and the next clause relates to 
certain vmscls of more tllan fifteen gross tons, but whethcr the plain- 
tiff's vessel was of this class was to be determined by the method pre- 
scribed by law. U. S. Compiled Sts., sees. 7725, 7730. The plaintiff's 
assertion that  his boat "would carry thir ty tons" did not necessarily 
inlply that  the actual tonnage m s  "above fifteen toils burden" whet1 
mensul.ed in accordance with the statutory provisiot~. Sectioi~ 7730, 
Sl1'l"'U. 

Whctlier tlic a1isn.w should ha re  set up this particu1,lr phase of con- 
tributory negligence is a question wllich was not discus:;ed. 

Fo r  error in thc instruction there must be a 
Sen ,  trial. 

(Filed 20 February, 1924.) 

1. Bills 'and Sotes-Fraud-Burden of Proof. 
Where the clefendant admits the esecution of his note sued on,  and 

dtifwds upon tlic ground of fraud, the burden is on him to prore his 
tlefense. 

2. Evidence-Directing Verdict. 
Upon plai~ltiff's motion for n direction of the verdict upon tllc rviclencc'. 

tlltl evidence will be taken in the light nlost favorable to the clefendant, 
~ ' i ~ i n g  him tlie benefit of all reasonable inferences therclrom. 

3. Vendor and Purchaser-1)eecis and Conveyances-Wa13ranty-Fraud- 
Questions for Jury. 

The plaintiff contracted to sell the defendant his farm, and implements 
tlitarc.for, in conteinldation of the latter's possession for the purpose of 
cultivating it, and delivered to him ii deed. with full covenants and war- 
~.;lnty. I11 an action to recover upon the l~~rcllase-money notes there n.as 
evidence tencling to show that defendant was induced to purchase by  
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 lain in tiff's false representations as to rsisting liens on the land, whicli 
resulted in a receiver, appointed at the suit of the lienors, and the prc1- 
\-ention of the defendant's possession aud the loss of his title: IIcld, suf- 
ficient to take the issue of fraud to the jury. 

APPEAL by plaintiffs from Bond, J. ,  at  September Term, 1933, of 
P s s ~ c o ~ a x ~ .  

CiriI  action to recover $10,300, with interest, upon a note executcd 
by the defendants. Defense is  interposed upon the ground that  the not(. 
was procured by fraud, and that  there has been a total fai lure of cow 
siderat ion. 

F rom a verdict and judgment in  fayor of defcridants the plaintiffs 
appealed. 

STACT, J .  Plaintiffs7 chief exception, as stressed on the argunle~it 
and in their brief, is the one addressed to the refusal of the court to 
grant  their motion for a directed verdict (not motion for nonsuit, L ~ s f e r  
21. Haruard,  173 K. C., 83), upon the ground that  no sufficielit evicleilcc 
of f raud had been adduced or offered on the hearing. T h e  defendants, 
llaring admitted the  execution of the note, thereby assumed the burdell 
of establishing their defense. 

On 14 September, 1920, plaintiffs executed to the defendants a deed 
for the "Rufus Eason" farm, in  Gates County, including all crops and 
all personal o r  chattel property thereon or used in connection therewith, 
except the household and kitchen furniture. This  deed contained full 
covenants of seizin, na r r an ty  against encumbrances, except those 111~11- 
tioned in the note sued upon. Defendants paid $500 cash and executed 
the note sued on for the balance of the agreed purchase price. , i t  the 
time of this purchase defendants estimated the crops and chattel prop- 
erty to be worth $3,500, and there was tes t i r~~ony tending to show that  
the same xi-as worth from $2,000 to $3,000. 

The defei~dant Deans had secured in  J u n e  prior to this sale an o p t i o ~ ~  
upon said f a rm a t  a higher price, in which option defendant 3lcT)anicl 
\ \as not interested, and which was never exercised by Deans, who was 
insolrent. XcDaniel  did not become interested until Scptemhcr, 1920. 
On the day of the execution of the note and deed it .was agreed that  tlw 
plaintiff Forbes should retain possession of the f a rm until 15 Octobcr, 
in order to give plaintiffs time to  secure another place and defendant 
McDaniel t ime to arrange his affairs a t  his  home in  Northampton 
County. McDaniel thereupon returned home and rented out all of his 
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land ill Northampton for a period of five years, with the intention of 
returning and taking possession of the "Eason Farm" on 15 October. 

Shortly thereafter &Daniel was served with summons in  a suit 
instituted by Mrs. Alphin, Duke Eason, and one Jones against 
&Daniel, Deans and the plaintiffs to have a receiver appointed for said 
farm, crops and chattel property, in  order to secure the payment of 
certain liens thereon previously created by the plaintiffs in favor of said 
Mrs. Alphin, Eason, and Jones. 

Rcturniug to Gates County, hIcDanie1 was inforinecl by the plaintiff 
Forbcs that a receiver liad been appointe(1, who had charge of every- 
thing, and that he, Forbes, could do nothiiig. Therwpon, XcDaniel 
and Deans, upon leave obtained, intervened in tlie receirership suit and 
filed a complaint, asking the identical relief prayed by ~lieni in this suit. 
-1 receiver was appointed iii the suit of Nrs.  AUphin and others, and he 
iiiimediately assuined and retained charge of all tlie property conveyed 
to defendants. 

At the time of the transaction above ~nentioned, defendants allege 
t h y  were induced to buy by the rcprcsc~itatioiis of plaintiff Forbes, 
upon which they relied-(1) that lie owned all the crops on said farm, 
whereas in  truth and in fact two tenants, John Eason and one Briggs, 
were cultivating portions of the land for a money rent wliicli liad beeu 
paid; ( 2 )  that plaintiffs would discharge the $500 noie, with iuterest, 
due Jones, and the $1,350 note, with interest, due Duke Eason, secured 
by a deed of trust to the latter, wl~ereas in truth and in fact plaintiffs 
liad no present intention of discharging said notes, as sl~own by the fact 
tliat he did not discharge them, by his cont~ntion upon the trial that he 
did not owe them, and by the allegation of his reply t13 the effect that 
if defendants had paid the note sued on, plaintiffs would have dis- 
rliarged all obligations against tlie farm escept the notes due Jones and 
Duke Eason; and ( 3 )  that, with the exception of said deed of trust to 
Duke Eason and the liens assumed by defendants in the note sued on, 
there were no other eiicunibrances upon said property, whereas in truth 
and in fact Mrs. Alphin held a note for $500, with interest, secured by 
a mortgage or deed of trust upon said farm. 

The jury answered the issue as to fraud in favor of defendants, and 
judgment mas entered accordingly. 

Upon these, the facts chiefly pertinent, me think tlie jury was amply 
justified in finding, as it did, that the execution of the note in question 
was procured by fraud and material misrepresentation on the part of 
the plaintiffs. On a demurrer to the e~idencc, and mot~on for directed 
verdict, the testimony of tho defendants is to be taken in its most favor- 
able light, and "they are entitled to the benefit of ewry reasonable 
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i n t e ~ ~ d i i ~ c i ~ t  upon  t h e  er idenec a n d  w e r y  reaso~iable  inferelice to  be 
drawn therefrom." Christman v. H i l l i n ~ d ,  167 N. C., 1). 6. 

F o r  a statement a s  to tile meaning a ~ i d  i ~ ~ c l u s i v e  i ~ a t u r e  of tlw t twn 
"fraud," see Oil C'o. 11. IIzctzt, a n t ~ ,  159.  

'I'llc record presents 110 rercrsible t>i.~.or, nut1 hence tlic j l i d g i ~ ~ t ~ i i t  

S o  error. 

;\tl~~ri~~~tlty-Srgligrncr-Fi~.c.s-b~vidff~ic~c~-Q for .Jury-Vrssels- 
1"ederal Statutes. 

Uild(,r the l ~ r o v i s i o ~ ~ s  of st>c.tioll 4X!, U. S. Rcvisc~tl Stntutcs. escingting 
thc o\vucr of a vesscl from 1i:ability fnr low of 01. di~iu:~gc to :~ootls being 
t~xnsl~ortet l ,  causctl hy  fire occurrii~n OII Im~rrl  tlie v c w c ~ l ,  l~liless so cxiisecl 
I)$ the ilwigi or litylect of the o\vner, cridt>llcc is ~ullicit'i~t to talit: t h e  
c.;~sc to tlics jury \rl~ic.li telltls to s11o~v t11:lt the, ~iiotol. ] ) o \ v ~ r  of t11~ vc%cl 
\v:is a11 i i i~l~(~rfc~( . t  g:~s  ~ ~ I I K ~ I I ? .  :111(1 tho 11;1viq{ltio11 of  1 1 1 ~  1111:lt ill :i (lifti(w1t 
route \Y:IS lclft to a11 i111.on111c~tcwt a ~ i ( i  i lIit t~r;~to h ~ y ,  \v110 !\-:IS : ~ I o I I ( ~  UII thch 
I~oat alltl I\-itllont ;?it1 i l l  l~rc~vc~iiti~i:: t l ~ v  s l ~ l x ~ ~ c l  of t l ic~ t i n s  \v l l i c . l~  el~~stroyc~d 
the 1)laintii't"s ~i~ercli:~i~clisc tllc~eoir. 

THIS is  a11 appeal f r o m  a justice of tlic. 1)cat.e fo r  1tc.01 ery of $165.76, 
rile allcgcd 1-alue of a sh ipn ie i~ t  of n ~ c r ~ h n ~ i t l i s c  011 tlie gas-11o:rt '(('lin- 
toll" ill t ransi t  f roin Firasl l ingto~~,  S. C., to  Jlniipclr Cny, i n  ITytl(~ 
County. Tl ic  plaintiff contelided t h a t  t l i ~  defeiidants \ \ere  t l ~ c  o w m z  
of t h e  gas-boat and  wcre liable f o r  t h e  ~ a l u c  of tlic gootls nllicll were 
tlcstroyed n l i c ~ i  t h e  boat I\-as burned, a ~ i d  alleges t h a t  tlic bnri i i i~g of 
the, boat n as d u e  t o  negligcrice on  tile par t  of t h e  olmcr.;. 

Tlie defendants Hudson  and Credlc a t h i t t e t l  i n  tllcir allsnt3r t h a t  
t l i y  Mere t h e  onliers of t h e  gas-boat. but  clcuicvl a n y  ncg1igcnc.c on their  
par t ,  allcpiilg t h a t  t l ~ c  goods were trnlisl)ol.tctl oil a \ossc.l r e g i s t c l d  iii 
llic ITliited S ta tcs  Custolur H o u s e ;  t h a t  t l ~ c  fire \ \ a s  110t caused by ally 
tle?ign or  ~icglcct on tllcir par t ,  and  tha t  tllcy n e r e  protected f l o m  h a -  
bility a s  owners of tllc wssel  under  tlie Fedcral  statute. - I t  t lw c.losr of 
the plaintiff's c\ itlcl~cc, motion of iioiisuit was allo~rcrl,  ant1 plaintiff 
appealed. 

CI.LRK, C'. J. T h i s  case was before the  Court  i n  E m o ~ y  1 % .  ( ' 1  rd le ,  
183 N. C., 3. 111 that  case t h e  Court  lie111 that ,  under  scct iol~ 1288, 
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C. S. Revised Statutes, n l~ ic l i  exempts the oxvucr of any vessel from 
liability for loss or  damage to  any merchandise in  be i i~g transported on 
his vessel by mearis of auy fire occurring on board the wssel "unless 
such fire is  caused by design or neglect of such owner," it was error in 
the charge to permit the jury to consider the ~iegligeiice of the crew as 
an alleged cause of the negligence, but it also said that  in this case there 
was evidence "permitting the inference that  the loss aiid destruction of 
the boat and goods were due to negligence on the par t  of the  owners 
themsel~es." 

011 this sccond tr ial  below i t  seems to us that  the evidence admitted 
11-as restricted by the court to the negligence of the owner. The  inquiry 
was confined to what occurred on the vessel a t  the time of the fire, and 
thereby necessarily narrowed the  plaintif'f's proofs to defects in the 
m:dlilicry or in the selection of incomprtc~nt master and employees by 
the OM 11cr. 

I t  w:is in evidence that  the captain and master of ~ l l e  boat was not 
011 it  a t  the t ime of the  fire; that  the vessel liad a bwk-firing engine 
that liad giveu trouble on the t r ip  down from Washington wlien the 
captain was on board; that  the witness Corhanl, then only seventee~l 
years of age, not only on this occasion when plaintiff's goods and the 
vessel were destroyed by fire, but on other occasions, had carried this 
vessel by himself, with raluable cargoes, through tortuous channels, 
beset, as appears from government charts, with shoals and narrows, 
across the open water of Pamlico Sound, he being ignora i t  of the 
namcs, depths or dimensions of the various bays, creeks, channels and 
shoals through which he  n a s  attempting alone to navigate a vessel of 
colisiderable dimensions and capacity; tha t  he was without license, 
though acting as captain and mate, engineer and machinist-alone, 
(.oping with the difficulties of managing a refractory engine and guiding 
a vessel loaded with goods of plaintiff and others through intricate pas- 
sages, without eren a lielmsrnan to assist him in running hi3 vcssel n i t h  
the wind, to prevent or allay the spread of the flames, and finally having 
to ahandon his charge and seek his own safety by coi~imitting himself 
to the waters, fortunately shallow enough to enable him to escape to  a 
remote shore with his  life. H e  could neithm read figures nor tell any- 
thing about the depth or chaliges in channds from the charts;  yet, as 
plaintiff's counsel quotes : 

"He was the cook and the captain bold. 
And th? mate of the 'Nancy' brig ; 

He was tile bos'un tight and a n~idshilnnite 
And the crew of the captain's gig." 

That  the boat was thus without any adequate superv~sion and left to  
the sole control of an uneducated and incompetent boy, was cvidtnce 
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of negligence of the oxner in riot exercising proper supervision, from 
wl~ich the jury could h a r e  inferred the iiegligence of the owner. 
-1 case exactly in point is X a t t e ~ ~  of W r i g h t  (1878), 10 Ben. (U. S.), 

14, ill w11ich i t  -as  held as follows: " I t  is the duty of the om-ncr to pro- 
\ i de  tlie vessel with a competent master and a competent crew, and to 
sw that  the ship ~vllcn she sails is  i n  all respects seaworthy. H e  is 
bou~ld to eserc iy  tlie utmost care i n  these particulars-such care a s  the 
most prudent and careful men exercise i n  their own matters under simi- 
lar circumstances. And if by reason of any fault  or neglect in these 
particulars a loss occurs, it  is  M-it11 his pr i r i ty  within tlie meaning of 
t l ~ c  act. I f  some secret defects exist which could not bc discovered by 
thc exercise of such clue care, the owner is  exonerated by the exercise of 
a11 proper care ill making his ship seanorthy." 6 Fed. Stat. Anu. 
( 2  ed.), p. 346. 

We think, therefore, the case should have been submitted to the jury 
1111011 the evideiicc. The  judgment of nonsuit is 

RCT wsed. 

(Filed 20 February, 1024.) 

~lctgql~ents-X&~lissions-Conditions-Appeal and Error. 
JVl'llerc the defendant in an action upon a joint note admits his liabilit~ 

for one-half thereof, ;111cl ~.olltends he is not further liable under 1111 aqree- 
nient betwtw~ himself and the pasee, it is reversible error for the trial 
judge to cntcr judgment a~a inc t  him for one-half, and Ignoring the con- 
~litioui claimed by him. submit to the jury his liability for the other half. 

A l ~ ~ ~ ' ~  \I, fro111 Bond, J., Norember Term, 1923, of P a s y r o ~ ~ s r i ,  from 
; ~ I I  order of tlle clerk refusing to sign judgment tendered by the plaintiff. 

011 1 Xay ,  1922, the defendants sigrled the note sued on. The  plain- 
tiff brought suit against both of the makers. T h e  defendant IPlIaiin 
filed ilo alisner, hut the defe~ldant Brock filed an answer, admitting his 
l i a b i l i t ~  for onc-half the note, less a credit of $419 r ~ h i c h  he  personally 
had paid, alleging that  it was agreed a t  the time of the esecntion of 
tlie note that  he  was to bc bound for only one-half, and tha t  the payee 
l ~ a d  esprculy  agreed to release him from any and all liability orer  
om-half. 

I30ild, J., siglled the judgment in  the record against the defendant 
Brock for one-half the note, less the  credit which lie had paid, and 
ordered tha t  the question as to his  liability upon the other half be sub- 
111itted to a jury, vitllont prejudice to the plaintiff. 
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The plaintiff contended that there was no issue raised by Brock's 
answer to be submitted to tlie jury except his liability on the second 
half, or Mann's half, of the note, and as to that he had expressly 
admitted his liability, and there were no facts to be found by the jury. 
I n  the Superior Court tlie defendant W. -1. Brock was permitted to 
amend his answer to aver that said one-half was to be in full and com- 
plete satisfaction of plaintiff's claim against said Brock. The court 
entered judgment against said Brock for $2,243.74, with interest from 
date of judgment, being one-half of the full amourit of the note, deduct- 
ing the payment of $419, and ordered that the question of the liability 
of the defendant W. A. Brock upon the remai~ider of ihe iiote or bond 
sued upon should be submitted to a jury. Fl-onl this judgm&t the 
defendant Brock appealed. 

dydlett d Simpson for plaintit. 
Ehringhaus & Wall for defendant 1V. A.  l hoc l i .  

CLARK, C. J. The tender by defeiidant BrocB of judgment, he coil- 
tends, was collditioned upon its being taken by plaintiff in full satisfac- 
tion, so far  as he was concerned, of the claim set out in the complaint. 

The judgment of tlie court ignores such condition and gives judgment 
for the one-half (deducting payment of $419), and reseryes for future 
trial and deterniination plaintiff's claim f o ~  the h a l a n c ~  of the a~nount. 
sued on. 

A tender of judgment of an amount less than the amoui~t sued on, in 
full satisfaction, is like a tender of cash for a less amount than is 
claimed by the plaintiff. A plaintiff cannot reap the benefit of such 
tender made by a defendant without accepting its burden as well. I11 

such case the judgment must be set aside in its entirety unless it is 
admitted by the plaintiff to be in full of his demand in 3ccordance with 
the tender. Cline v. Rudisill, 126 IT. C., 523. 

I n  Stewart v. Bryan, 121 PIT. C., 46, where the complaint sets up two 
causes of action-one for iiidebtedness due on a note, a i ~ d  the other for 
frauduleiit coilrersion of money-it was held that a judgment entered 
by default was presumed to be on the note, as a judgment by default 
final could be entered thereon, but the cause could not be retained as to 
the charge of fraud, as to which there is no such presumption. 

I11 23 Cyc., 731, it is held that wliere the defendant in his pleadings 
admitted the plaintiff's cause of action against him to a specific limited 
amount, the latter will be entitled to take judgment on that amount, 
but the admission must be distinct and unequivocal and not conditional. 
and that where the defendant's answer admits the justice of a portion 
of plaintiff's demand, the plaintiff, while entitled to take judgment for 



X. C.1 SPRING TER-M, 1924. 1 il 

the amount so admitted to be due, could not proceed to tr ial  upon the 
remainder of the claim a t  common law, but added that  this has been 
permitted by statute in  several States, which are there cited, especially 
Alabama, Louisiana, New York, Ohio, Pennsylvania, and Wisconsin. 

It would seem that, upon the facts i n  this case, the  rule laid down 
in the States above cited, allowing judgment f o r  the amount admitted 
to be due, and reserving for jury tr ial  tha t  which is not admitted, might 
be the more logical and better course; but upon the  authorities this 
was not alloweg a t  comnlon law, and as we have no statute making a 
change in  this respect, the judgment rendered in  this case must be set 
aside. 

The  plea of the defendant must be taken as intended to  be coilditioi~al 
upon its acceptance in full of the plaintiff's entire demand, and, not 
having been so accepted, the entire case must stand to abide the decisio~i 
of the  jury. 

Kew trial. 

It. I,. ASL)EIISOS Y. AMERICAS RAILWAY ICSPRESS COJIPANY. 

(Filed 20 February, 1924.) 

1. Evidence-Demurrev. 
The plaintiKs evidence must be accel~ted as true and in the light most 

favorable to him, upon defendant's motion as of nonsuit. 
2.  Carriers - Title - Presumptions - Evidence - Consignor and Con- 

signee-Actions. 
While the title to a shilsment of goods upon carrier's open bill of lading 

is presumed to pass to the consignee, it may otherwise be shown; and 
where the shipment is refused by the consignee because of being rendered 
\vorthless through the carrier's negligence i)z t rami tu ,  or redelivered to 
the carrier by llim, the title is rerested in the consigiior and he may rnai11- 
tail1 his action against the carrier for damages. 

A ~ a h r s ,  J., concurring; C L A R I ~ O X ,  J., concurring in the opinion of , ~ D A ~ I S ,  .T. 

 PEAL from Bryson, J., at  Fa l l  Term, 1923, of CLAY. 
The  plaintiff, in Clay County, N. C., in February, 1922, killed and 

dressed a hog, weighing 595 pounds, and on the next day delivered it to 
the defendant express company to be shipped to Dr .  Cutts, president of 
Willingham School, at Blue Ridge, Ga. The  evidence is that  the hog 
was loaded on a wagon on the evening of the  15th and allowed to 
remain out all night, the weather being 1-ery cold, and was started next 
morning about sunrise to Xurphy,  and delivered that  morning to the 
defendant, who accepted the shipment. On its a r r i ra l  a t  Blue Ridge, 
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Ga., it was delivered to the agent of the consignee and carried out to 
the consignee. I t  was then discovered that the meat was badly damaged. 

Immediately on discovery of its unusable condition it was sent back 
by the consignee, who declined to accept it, because "badly spoiled and 
unusable," to the agent of the defendant at Blue Ridge, who, upon 
examination, said i t  was in bad condition, and told the servant of the 
consignee to "take it out and dump itn-that is, bury it-which was 
done. 

The evidence is, that the weather of 15, 16, and 17 February was 
very cold; that the plaintiff used great care in  dressing said hog, and 
selected this cold spell in which to kill it, and it was in good condition 
when delivered to the agent of the defendant at  Murphy for shipment. 
The plaintiff alleges negligence, in that the hog was damaged in the 
transportation thereof, in that it was plawd in  a car, close to a heated 
stove, whereby it was damaged and spoiled before reaching its destina- 
tion and the consignee. 

S t  the close of all the evidence the defendant moved for a nonsuit, 
which was granted, and the plaintiff appealed. 

Anderson (e. Gray and A .  W. Horn for plaintif 
,J. D. dPallottee for defendant. 

CLARK, C. J. This being a nonsuit, the evidence for the plaintiff 
must be taken as true and in the most favorable aspect for him. I t  is 
true, as a general principle, that when there is a shipment by a comniou 
carrier upon an open bill of lading it beconies the agent of the cou- 
s ipee,  but, as said by Hok.e, J., in Buggy Corp. 21. R. R , 152 N. C., 122, 
"It may be shown that, owing to the carrier's default, the parties have 
rescinded the contract and restored the title to the consignor before the 
action brought, as in  R. R. v. Guano Co., 103 Ga., 590." That case 
held that "Where a consignee of freight refuses to receive goods on 
account of damage done to them in the hands of the common carrier, 
and the goods are subsequently thrown back on the lnnds of the con- 
signor, the lattcr has a right to bring an action for such damage against 
the carrier. And other qualifying conditions might be suggested." 

'rhe above principle has been cited and approved in dydlett v .  R. R.. 
172 K. C., 49, vhere, citing from the above case, and upon testimony 
almost identical with this, this Court said: "On account of bad condi- 
tion of potatoes on arrival, the consignee refused to receive them and 
notified the consignor at once." Here the consignee refused to accept 
the shipment, and pronlptly notified the carrier. Thitr Court held, in 
Aydlef t ' s  case: "As a general rule, it is true that where goods are 
shipped upon an open bill of lading, the title passes to the consignee at 
the time they are delivered to carrier, and any ensuing damages must 
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be recovered by consignee, etc. Notwithstanding this general rule. it  is 
open to the consignor to shom that  the goods were shipped on consign- 
ment, or  that, owing to peculiar circumstances, by agreement between 
himself and the  consignee, the  title had rerested in  the consignor while 
the goods were in t~ansztu, and that  tlle consignor had a pecuniary 
inte&st i n  the proper performance of the contract of shipment. The  
identical case is presented in  R. I I .  c. Guano Co., 103 Gn., 590, where it 
is held that  where a consignee of freight refuses to  receive goods on 
account of damage done to them in the hands of the common carrier, 
and the goods a re  subsequently f h ~ o t c n  buck on the hands of the con- 
signor, the latter lias a right to  bring action for such a damage against 
carrier. This  case is cited with approval by this Court in R u g g y  ( ' o rp .  
F .  R. R., 1.52 N. C., 122." Yothing is said here about all agreemel~t to 
rescind. 

Upon this llolisuit the testimony for the plaintiff must be take11 as 
true that  this shipment was in good condition when delivered to the 
rxpress company and badly spoiled when it arrived a t  its destination, 
and the defendant put  on no evidence to contradict either statement. 
Dr.  Cutts testifies that  he did not pay for it because i t  n a s  spoilcd and 
miusable. The  defendant's witness, its agent a t  Blue Ridge, testified 
that i t  was badly spoiled n hen i t  was delivered there. 

I t  is very certain that  the consignee could not sue for tlle damage, for 
he refused to accept the goods because i t  was spoiled; and if the con- 
signor cannot sue, it  would follow that  the defendant would be liable to 
no one for negligence in  the transportation of the shipnwrit. The  
mfusal of the consignee to  accept t he  shipn-~ent because spoiled, and of 
the consignor in bringing this action, a re  the equivalent of an  express 
agreement to rescind, and, indeed, a rescission in itself. 

We think, therefore, that  the case should have been submitted to the 
jury as  t o  ~vhetlier the shipment was damaged by the negligence of the 
defendant, and that  the plaintiff is  entitled to maintain this action upon 
tlle evidence set out. 

New trial. 

Anaars, J., concurring: When goods are  delirered to a common car- 
rier for  transportation on an  open bill of lading, the presumptioil is that  
the title to  the goods passes to the consignee. I n  such case, if there is 
no restrictire condition, he, and not the consignor, is  the aggrieved 
party, in whose name a suit for loss or damage must be brought. Ober 
1 % .  Smi th ,  78 S. C., 313; Gwya v. R. R., 85 N. C., 430; Stone 21. R. R., 
144 S. C., 220; X f g .  Po. 1 % .  R. R., 149 K. C., 261; Bugg?y Corporaf ion 
1 . .  R. R., 152 X. C., 119; E l l i n g f o n  v. R. R., 170 K. C., 36. 
But it is open to  the consignor to  shom his right to institute and main- 
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tain the action. H e  may sue if title is retained, or if' the goods are to 
be sold for his benefit, or if he has contracted to deliver the goods to the 
consignee, or if title is to pass only when the goods are received, or if 
the consignee is to inspect the goods before the purchase price is pay- 
able, or if a draft attached to a bill of lading is not' paid by the con- 
signee, or if the goods are rejected and thrown back on the consignor. 
Summers v. R. R., 138 N.  C., 295; Rollins v. R. R., 146 N .  C., 153; 
Cardwell v. R. R., ibid., 219; Davis v. R. R., 147 N.  G., 68; Robertson 
v. R. R., 148 K. C., 323; Box Factory v. R. R., ibid., 481; Mfg. Co. v. 
R. R., supra; Elliott v. R. R., 155 N .  C., 236; Aydleft v. R. R., 172 
N. C., 47; Trading Po. v. R. R., 178 N .  C., 175; Colll'ns v. R. R., ante, 
141. 

There was at  least some evidence from which the jury might have 
inferred that the hog was rejected by the consignee and in contempla- 
tion of law thrown back on the hands of tlie consignor R. R. v. Guano 
Co., 103 Ga., 590; R. R. v. Electric Co., 55 Ky., 918: Buggy Corpora- 
tion v. R. R., supra; Aydlett v. R. R., supra. 

But there is another reason for sustaining the action. Whether the 
plaintiff be the consignor or the consignee there can be only one recovery 
on the alleged cause of action, and the defendant, if protected against 
paying for the property more than once, should have no special concerii 
as to any diversity of interest between the possible claimants. Stone v. 
R. R., supra; Rollins v. R. R., supra. The consignee not only refused 
to pay for the hog because it was spoiled, but he testified at  the trial 
on behalf of the consignor. H e  has interposed no objecbtion to the plain- 
tiff's recovery, and has apparently disclaimed any personal interest 
in the shipment. I n  these circumstances he will be deemed to have 
assented to consignor's right to maintain the action. At any rate, he 
does not claim to be the party aggrieved. The apposite principle is 
thus stated: "It has been held that, in a suit by the zonsignor against 
the carrier to recover the loss caused by damage to tlie goods shipped, 
where no exception has been filed in limine to the right of such con- 
signor to sue, and where the consignee appears and tes:ifies for plaintiff 
on the merits, the defense by the carrier that the consignor, not being 
the owner of the goods, has no cause of action, cannot avail it, since 
the only object of the carrier in seeking to have the proper plaintiff 
is to avoid double payment for the damage claimed; and the action 
of the consignee in testifying for plaintiff consignor is tantamount to 
an acquiescence by the consignee, and he is thereb,y estopped from 
recovering on the same cause of action." 10 C. J., 348. 

CLARKSON, J . ,  concurs in this opinion. 
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MARY STRUNKS, ADMIXISTRATRIX OF JOHN M. STRUNKS, v. SOUTHERS 
RAILWAY AND JOHN BARTON PAYNE, DIRECTOR GEKERAL OF RAIL- 
ROADS. 

(Filed 20 February, 1924.) 

1. Kew Trials-Partid New Trials-Iwhes-Appeal and Error .  
Where damages are  sought in an action against a carrier for a personal 

injury involving the issues of negligence and assumption of risks, and the 
Supreme Court, on appeal, has  granted a new trial only on the issues of 
damages, these issues a re  prowrly refused by the judge upon the retrial 
of the case, the remedy being by a petition to rehear in the Supreme 
Court under its Rules of Practice. 

8. Same - Damages - Evidence - Carriers - Itailroads - Federal Em- 
ployers' Liability Art. 

Under the Federal Employers' Liability Act, contributory negligeuce 
is considered in diminution of the employee's damages for personal injury 
alleged to have been caused by the defendant's negligence; and upon a 
new trial awarded by the Supreme Court upon the issues of damages 
alone, it  is reversible error for the trial judge to exclude evidence of this 
character under the defendant's objection, when coufined to this l~liase 
of the controversg, the amouut of the damages being for the jury to 
determine upon conflicting evidence. 

APPEAL by defe i~dants  f r o m  Harding ,  J . ,  a t  Apr i l  Term,  1923, of 
C:~ILFORD. 

S.  12. A d a m s  and R. C. Strudu?ick for plaint i f f .  
ll'ilson d Frazier  for defendants.  

A ~ . ~ n r s ,  J. T h i s  case was before t h e  Cour t  a t  t h e  F a l l  Tern1 of 1922. 
184 N. C., 582. ,It  t h e  first t r i a l  i n  t h e  Super ior  Cour t  t h e  issues 
addressed t o  negligence, assumption of risk, and  damages were answered 
i n  f a ~ o r  of t h e  plaintiff,  t h e  recovery being apportioned to t h e  widow 
and  t h e  th ree  s u r r i r i n g  children. Gulf,  ctc.  R. R. Co. v. XcGzrznis, 
228 U. S., 173, 1 7 6 ;  57 Law. Ed.,  785, 787;  Central  Vernzonf  R. R. 
Co. v. W h i t e ,  238 C. S., 507;  59 Law. Ed.,  1443;  H o r t o n  v.  R. R., 175  
S. C., 472, 488;  illoorc v. R. R., 179 N. C., 637. O n  appeal,  a new 
t r ia l  was  awarded a s  to  t h e  f o u r  issues relat ing to  damages but not 
a s  t o  t h e  others. T h c  case was t r ied t h e  second t ime  i n  t h e  Supprior  
Cour t  a t  t h e  A p r i l  T e r m  of 1923, a n d  t h e  issues a s  t o  damages were 
aga in  answered i n  favor  of t h e  plaintiff, t h e  apport ionment  being made  
i n  t h e  same manner  but  not i n  the  same amount  as  a t  t h e  fo rmer  t r ia l .  
Upon  t h e  rerdict ,  judgment was  rendered f o r  t h e  plaintiff, and  t h e  
defendants appealed. 

T h e  first assignment of e r ror  called i n  question his  Honor 's  refusal 
to  submit to  t h e  j u r y  upon t h e  second t r i a l  issues directed to  t h e  defend- 
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ant's negligence and the intestate's assumption of risk (assignments 
1 and 2) .  These issues were considered and answered by the jury upon 
the first trial, and as to them, a new trial was denied on appeal. The 
defendants have evidently overlooked the fact that  the new trial  was 
to be restricted to the question of damages, and have disregarded the 
preliminary requisites of a petitioli to rehear. Rules of Practice in 
the Supreme Court, 185 x. C., 503. The first and swond assignnielits 
of error are  therefore without merit and must be overruled. Thc third 
assignment is more serious. 

The plaintiff examined L. W. Carr,  who had testified on the former 
trial, and upon the cross-examination of this witness the defendants 
offered to prove the  facts to which he had previously testified; but 
upon the plaintiff's objection this eridence was excluded. The witness 
would have answered as appears in his testimony on pages 13-22 of the 
printed record of the first trial. The  ground of exclusion was this:  
"It (tho proposed testimony) appeared upon the issue of negligence, 
and the  court, haring declined to submit the issue O F  ntgligence, held 
that the eridence mas immaterial." The same ruling was made with 
rcspect to the testinlony of hf. hf. Smith. 

H i s  Honor mas correct in refusing to admit the proposed evidence 
on the issue of negligence; but the several issues as to damages were 
yet to be tried, and evidence tending to show contributory negligence 
was competent in diminution of damages. U. S. Compiled Statutes, 
see. 8659;  S. and TI7. Ry. Co. v. E a m e s i ,  229 C. S., 114; 57 Law. Ed., 
1096; Ill. Cen. Railroad C'o. v. Skaggs, 240 IT. S., 66; 60 Lam. Ed., 5 2 9 ;  
Horfon v. R. R.. suwm. , L 

At the first t r ial  the jury were instructed that  the damages should 
be diminished in  proportion to the negligence attributable to the plain- 
tiff's intestate, and upon the second hearing the defendants offered evi- 
dence which they say mould have entitled them to a similar instruction. 
I f .  then, the excluded evidence would reasonably have tended to estab- 
lish contributory negligence i t  should have been adnlitted. After be- 
stowing upon the record a careful examination we have concluded that  
the rejected evidence includes circumstances which the jury should 
have been permitted to consider on the question whe-her the deceased 
exercised due care for his personal safety. I f  believed, this evidence 
tended to show that  the intestate on the occasion of his injury made 
use of a brake stick by putting i t  into the brake wlleel for the purpose 
of applying additional pressure; that there was a rule of the railroad 
company prohibiting the use of such a stick by brakemen; that  the 
deceased provided his o ~ v n  stick, and that i t  Tvas not furnished by the 
company; that  the brakes could be applied without the use of a stick, 
and that  the  stick used by intestate was obviously defective. The de- 



felitlants specifically pleaded contributory negligence; and although they 
tle~iied that  tlie stick was defec t i~e ,  they further alleged that  if it  was, 
its defect was know11 to the  cleceased, and that  his negligent use of the 
.tick was the proximate cause of his injury. T o  be sure there was 
evidence to the co~ltrary,  but the coriflict of testimolly called for the 
~l~tervcii t ioi i  of tlie jury. It'hite v. U'hi te ,  15 3. C., 2 5 7 ;  X i t r h e l l  I:.  
It. ZL)., 124 S. C1., 236 ; Poir~l l  tl. R. R., 133 3. C., 371. 

0 1 1  tht, foriilc~. appeal tlic Court said : "There must be another trial, 
b11t or~ly  oil the issue as to dalliagw." If by his  own ii~gligence the 
plaii~tiff's intest ; t t~ coiltritnited to his illjury and death, what damages 
iliay bi. rcc~ovcwtl? If tlie causal ~rcglipeilcc is partly attributable to 
hint aiitl l);wtly to t l ~ c  t lefc~~dzll~t ,  1~ s1i:ill I I O ~  recol er fnll damages, bnt 
o111y a p ropor t io~~a l  anionlit, bcnrily tlie wmc, relati011 to. tliil full anioui1t 
2.; the ~lcgligcwcx attribut;~ble to th r  dcfi>ntla~lt bears to 'the e i~t i rc  llcgli- 
giww attr i l-~ntabl(~ to botll. >Y. k 11.. 12. R. 1 % .  1 3 a r ~ ~ s f .  229 1:. S., 114;  

Is RE It. E. LITT1,E'S WILL. 

(Piled 20 Frbruary, 10'74.) 
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3. Same--Liniitation of Actions. 
The effect of the amendment of 1907 was to limit tlle time in which a 

caveat to a will may be filed, and does not affect the time within that 
period wheii the same niay be clone, or the further proceediiigs under the 
statute applicable. C. S., 4155. 

APPLICATION for probate of will i n  common form, heard on app& 
from the clerk of Superior Court of Axsox County on 8 August, 1923, 
before his Honor Stack, J., of the Thirteenth Judicial District. 

F rom a perusal of the  record i t  appears that  on 3 August, 1923, 
propounder offered for probate a paper-writing purporting to be the 
last will and testament of R. E. Little, deceased, du'!y witnessed, and 
designating, by codicil thereto, the  Bank of Waclesboro, N. C., as execu- 
to r ;  and also offered prepared proof by the said mitilesses of the due 
execution of the will and codicil thereto. At that very moment a 
caveat was presented and bond tendered, by persons duly interested, 
challenging the validity of said a l l~ged  will, moved ihe clerk to hold 
u p  all further proceedings except the  appoilitment of collector to col- 
lect and preserve the estate. The executor named moved that  before 
transferring the cause to the civil issue docket for tr ial  on an  issue of 
tleuisac'it cel non,  the clerk proceed to admit the mill to  probate in com- 
inon form. The motion wis  denied by the clerk, a n d  011 appeal the 
court affirmed the judgment of the clerk; directed that said clerk trans- 
fer cause to civil issue docket for trial, and ill nieautime issue letters 
collection to some discreet person for the collectioli ,ind preservatioli 
of the property of deccasetl. Propounder tlierrupoii cwxpted and ap- 
p a l e d  to this Court. 

HOKE, J. The legislation more directly pertilielit to -lie question pre- 
sented appears in  sections 4158, 4159, 4161 arid secticlli 2 1  ef seg., in 
chapter 1 of the Consolidated Statutes. I n  section 4158 i t  is enacted, 
in part, "That at  the time of the application for probate of any will, 
arid the  probate thereof in  common form, or a t  any time within swell 
years thereafter, any person entitled under such will, or interested in 
the estate, may appear in person or by attorney before the clerk of the 
Superior Court and enter a caveat to the probate of such will,'' etc. 
Section 4159 prol-ides in  effect that upon the caveator giving bond or 
making deposit to secure costs, etc., or on being allowed on affidavits 
to  proceed without bond, etc., the  clerk shall transfer the cause to the 



S. C.]  S P R I N G  TERM,  1924. 179 

c i d  issue docket for trial, and citation shall issue to parties interested, 
etc. Section 4161 is to the  effect that  where a caveat is entered and 
bond given, the clerk shall forthwith issue a n  order to the personal rep- 
resentative having the estate in  charge to suspend all further proceed- 
ings in  relation to the  estate, except the  preservation of the  property 
and collection of debts. Section 2 1  and following sections provide for 
appoiiitnient of some discreet person under letters of collection, author- 
izing him to preserve the estate, etc., whenever a delay is necessarily 
produced in  the admitting the will to probate, granting letters of admin- 
istration or letters with the will annexed, etc. 

From a proper consideration of these and other apposite sections of 
the law it is, in our opinion, clearly contemplated that  a caveat to the 
probate of the will may be entered at  the time of the application, the 
time of the probate, or a t  any other time thereafter within seven years, 
\r ith certaiii additiollal provisions in  far-or of persons under disability. 
and that  on such caveat entered and bond filed, etc., the cause i s  trans- 
ferred to the civil issue docket for trial, and any and all other proceed- 
ings cease except those looking to the preservation of the estate, etc., 
the c.ollectioi1 of debts, etc. That  if said caveat is entered after probate 
arid letters issued, such letters-are not thereby necessarily recalled. Bu t  
tile representative already qualified will continue in  charge and do what 
is necessarily required to preserve the estate unless, on motion made 
and proof offered, these letters should be recalled, when this course is 
required for the proper protection of the estate. And if the caveat is 
cnteretl and bond given before probate of mill, the question is trans- 
ferred to the civil issue docket of Superior Court, and a collector is 
appointed as mas dolie in  this instance. There is no reason, as suggested 
in the judgnlent of the Superior Court, why the executor designated 
in the will should not be appointed collector, but the matter is referred 
to the sound discretion of the clerk and with a view to the best interest 
of the estate. This  section 4158, as i t  now appears in  Consolidated 
Statutes, expresses the lam as affected by the amendment of 1907, chap- 
ter 8 6 2 ;  prior to that  time the provisions were as follows: "At the 
time of the application of the probate of any mill, or at  any other time 
thereafter as provided by law, any person interested, etc., niay in  person or 
by attorney enter a caveat." Rev., 3135; Code, ch. 53, sec. 2158. And 
in construing the lam as i t  formerly stood, decided intimation is given 
that on caveat properly entered before probate all further proceedings 
should cease until the issue was determined except the ordinarp steps 
required for the preservation of the estate. I n  r e  Palmer's Will, 
1 1  . C., 3 And under legislation substantially similar, i t  has 
been directly held that where a caveat is entered before probate, no 
probate should be had until the  question is determined. Jones v. Illose- 
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l e y ,  40 Miss., 2 6 1 ;  25 R. C. L., 395. I n  the last citation it is sa id :  
"When objections are  filed as  soon as the paper is propounded, the will 
should not be probated unti l  d ispos i t io~~ of the objections has becii 
inade." Pr ior  to tlie amenclment of 1907 there had teen no statute of 
limitation to the entrance of a careat, and a consideration of the amend- 
ment, both in the original and as now expressed in  the Consolidated 
Statutes, mill show, me think, tha t  its sole purpose was to provide for 
a statute of linlitations and to fix the  definite time f rom which the 
statutes should run, and there was no purpose to otherwise modify tlie 
original statute as to the time when a cawa t  may be offered, or the 
effect of it when properly plead and bond given; or, as stated, tlie 
careator has been allowed to  proceed without bond. A delay havi i~g 
been thus caused in  the probate of the nil1 and issiiiiig of lettcrs of 
actministration, we thiiik his Honor and the clerk h a r e  correctly ruled 
that  letters of collection be issued for the  care and p:eservation of the 
estate under section 24 of Consoliclated Statutes as above set out. 

The  judgment and orders thus f a r  ~ n a d e  in the c a x e  are  approvecl. 
A\ffirmed. 

TOBACCO GROWERS CO-OPERATIYE ASSOCIATIOS r. S. S. I3ISSI.T". 

(Filed 20 February, 1924.) 

Contt~~acts-Co-operative JIarket in~Landlord and Tenant-Statutes- 
Liens-Possession-T~wsts-Nonn~ember Tenant-Penalties. 

The landlord and tenant act (C. S.. 2355) gives the llndlord only a l)rtl- 
ferred lien on his tenant's crop on his rented lands for the paymelit of 
tlie rent; and unless and until the landlord has acquired a part of his 
tenant's crop for the rent, he has acquired no tobacco from his tenant 
that comes within the grovicions of his niembershiy contract in the 
Tobacco Growers Coiil~rative Association, and is not liable for the l~enalty 
therein contained for failure to market the tobacco raised by his tenant. 

,\PPEAL by plaintiff from Connor ,  J., nt chambers in Naslir-ille, 011 

20 September, 1923, dissolving the restraining order. 

R1i1-gess ci? Joyne i .  and  ;lu,stirl & Dalsenpo7.t for plairzfi,i). 
A a r o n  S a p i m ,  E l y s f u s  L. H a y s ,  I I 1 h ~ o d o i ~  E .  B o l r r u ,  cind 1,. I,. J1r151/  

of counsel  for plait l t i f f .  
C o t ~ n o r  & Ilill for d e f e n d a n t .  

CLARK, C. J. This mas an action by the plaintiff association, n non- 
profit cooperatire marketing association organized imder chapter 7 ,  
Laws 1921. The defendant is a member of the association. By the 
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terms of the marketing agreement embodied in the association agree- 
ment, siplied by the defer~dant, he agreed to sell and deli\ er to the a s w  
ciati011 all of his tobacco du r i r~g  the term of his contract. The  perti- 
nent features of the contract so f a r  as this appeal is concerned are as 
follows : 

''2. The  association agrees to buy and the grower agrees to sell and 
d(4iver to the association all of the tobacco produced by or for him or 
acquired by him as landlord or le~sor ,  during tlie years 1921, 1922, 
1923, 1924, 1025." 

''3. The  g r o x w  espressly na r ran t s  that  he has not heretofore con- 
tracttd to sell, market, or deliver any of his said tobacco to  any person, 
firm or corporation, except as rioted a t  the end of this agreement. Any 
tobacco covered by such existing contracts or crop niortgagc shall he 
fwlnded from t h r  terms hereof for the period and to the extent notecl." 

"11. The  grower shall have the right to stop growing tobacco anil 
to grov anyt l~ing c.lse at any time a t  his free discretion; but if he pro- 
duce ally tobacco, or acquires or owns any interest in any tohacco, as 
lailtllortl or lcswr, tluriilg th r  term hcreof, it shall all b(1 inclutlctl anJcr  
thc. terms of this agr~enwnt ,  and must be sold only to the association." 

"12. Xothillg in this agreement shall he interpreted a s  corl~peliing 
the grower to deliver any specified quantity of tobacco each year;  but 
he .hall delirer all the tobacco produced by or for him." 

"13. ( a )  This  agrcemcnt shall be binding upon the groner :IS long 
as llr produces tobacco directly or indirectly, or has the legal right to 
exercise control of any commercial tobacco or any intercst therein as a 
producer or lailtllord (luring their te rm of this contract." 

"IS. ( a )  The  groner  hereby agrees to pay to tho association for all 
tobacco dnli\ered, coii~igneil or marketed or nithheld by or for him, 
other than in  accortlai~ce with the terms hereof, the sum of f i x  cents 
1wr 1>ound as liquidated damages, averaged for all t jpe-  and grades of 
tobacco for the breach of this contract." 

The complaint alleges that  the  defendant had 1-iol:lted his  agreenwnt 
b) s e l l i ~ ~ g  all of his 1922 crop of tobacco to persons other than to 
l)laintiff, and had a~mounced that  he would not drl irer  any of his 
tob;lcco of the 1923 crop to tlie association, and that  the defentla~lt had 
sold 1,500 pounds of hi5 19.32 crop to persons other than the plaintiff, 
aiitl p r q e d  that  lie be required to perform the association ngrrrmcnt, 
aiitl that  he be r e s t r a i ~ i d  from del i~er ing ,  selling or otherwise dis- 
posing of any tobacco produced by or for 11im or co~~tro l lcd  by liim 
during the life of thc contract to any pcrsou or persons other than the 
plaintiff, and asked for an  injunction pendente l i f e .  

,111 order v a s  issued by the tr ial  judge that  the defendant appear 
a i ~ d  show cause nliy a restraining order should not be issued to the 
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hearing, and a temporary restraining order was served upon the de- 
fendant from disposing of arly of his tobacco pending the hearing of 
the order to show cause. 

U ~ o n  the sworn statement of the defendant that he  had sold no 
tobacco of the 1923 crop to persons other than plaintiff, and in view 
of his sworn statement that he intended to deliver all of his tobacco 
to it, the plaintiff consented to a dissolving of the restraining order 
theretofore issued, and did not seek a preliminary injunction. The 
court then granted an injunction to the defendant against the plaintiff, 
as prayed, that it be restrained from withholding from the defendant, 
and from any advancement to be made to the defendant, any sum of 
money on account of the sales by his tenants, who were not menlbers 
of the association, of their share of the tobacco. 

The Tobacco Growers Cooperative Association Act, chapter 87, Laws 
1921, was construed and its validity sustained in C o o p e m t i c e  Associa-  
t i o n  v. J o n e s ,  185 N.  C., 265. The only point which arises on this 
a ~ ~ e a l  is the construction of the clauses of t h e  contract abom set out, 
L A  

especially of clause 11, upon the following facts: 
Philip Bissett, who was not a member of the association, rented 

lands from the defendant in 1923 and planted four acres in tobacco, 
as did also Carey Finch, who rented four acres from him, and William 
O'Xeal. who rented three acres. A11 of the defendant's tenants above 
enumerated pay as rent one-half of the crops produced by them. I t  is 
admitted that of the tobacco produced by said Bissett, Finch and 
O'Neal, the one-half has been turned over to the defendant as rent, 
and has been or will be delivered by him to the plaintiff association, 
and all the tobacco produced by him upon lands which he cultiratcd 
in 1923 has been or will be delivered to the association. 

I t  is also admitted that of the tobacco produced by the tenants, 
Philip Bissett, Finch and O'Neal, the one-half belonging to them will 
be by them marketed as they see fit, and as they are not members of 
the association, it is presumed that they sold their tobacco on what is 
known as the "open" or "auction" market; and it is ~ldmitted that as 
the above tenants of the defendant have prepared their tobacco for 
market the defendant had met with thein and the tobacco was dirided, 
the defendant taking his one-half and the above tenants taking their 
one-half. 

The question presented on appeal is simply this, as is admitted by 
the plaintiff and the defendant: Can the plaintiff association, from the 
advancements which it has agreed to make to its various members, upon 
the delirery of tobacco to it, deduct five cents per pound as liquidated 
damages for each and every pound of tobarco produced upon the lauds 
of the member by tenants who are not menlbers of the association, and 
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who called for an  actual division v i t h  tlie landlord, and who declined 
to h a r e  their p a r t  of the tobacco deliyered to the plaintiff association? 

The plaintiff's brief admits that  it cannot compel the delivery by 
thc la~idlord or by the nonmember tenant to it of the portion of the 
crop produced by the ~~onmernber  tenant, which is  the property of the 
tenant and not of the landlord. 

lJnder paragraph 2 of the contract the defendant agreed "to delirer 
to the association all of the tobacco produced by or for him or acquired 
by him as landlord or lessor." Paragraph 11 of the contract prorides: 
"If he ( the  member) produce any tobacco or acquire or own any  i~iterest 
iri tobacco as landlord or lessor during the term hereof, it  shall be in- 
cluded under the terms of this agreeinent, and must be sold only to the 
nssociation." 

It would seem clrar, therefore, that  the only tobacco covered by this 
contract is tobacco of the m m i b ~ r  produced on lands either owned or 
rented by him. Neither the plaintiff nor the defendant agreed that  the 
clcfendallt would be conipelled to either delirer tobacco belonging to a 
~~ollrucniber t e ~ ~ a u t  1 1 0 ~  to pay fire ccnts a pound penalty for failure 
to do so. 

I t  is significal~t that, though the act on i t s  fare  has beell carefully 
and skillfully drawn, it is nowhere stated in it that  tlie landlord shall 
l)c compelled to cleliwr all tobacco producwl up011 his landq Gy 11011- 

member tenants. Such provision n a s  made in  the Kentucky statute 
and is the basis upon nhich  n a s  decided the  case in the Circuit Court 
of McC'racken Couuty of Tobacco  G r o w c i s  ( ' o o p ~ r a t i r ~ e  A s s o r i u t ~ c i ~ c  I .  

F r a g n l ~ l ,  dwiclrtl 1 9  Jauuary ,  192-4, a ~ i d  nliich is cited by plaintiff. 
Tlie la~idlortl and tenant act, C. S., 2855, does not make the lantllord 

of a cropper the onner nor g i re  liim title to the tenant's share of the 
crop. I t  merely proxidcs tha t  the landlord is  "~es ted  in possession of 
all the crops raised on the land until the rents for said land are paid"; 
and i ~ i  the last sellteilce of that  section it is  said:  "This lieu shall be 
l)referred to all other lielis." Tho landlord tliereforr has a preferred 
hen on the crop and, so to speak, is a trustee in possesbio~l until the 
atlrances, if any, a re  paid, but he is  not on-iler and has acquired no 
title to the t c l i a~~ t ' s  share n.ho can therefore, n i t h  the pcrmis~ion of 
the landlord, m o ~ e  or sell his  share of the crop or can pay off the lien. 
Tlie t e n a ~ ~ t ' s  share of the  tobacco ill this case has not been "delivered, 
consigned to or marketed" by the landlord, and the landlord has not 
acquired and does not 0x11 any interest i n  the tenant's share, but nlcrely 
has a right of possession until his lien has been paid off. 

The  l~laintiff frankly admits in his brief tha t  the tellant has n prior 
right to tlie association in his share of the crop, and can insist up011 a 
clirision and sell the tobacco to any one he chooses, but he  claims that 
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the  defendant  h a s  breaclicd h i s  contract and  i s  liable 1 0  t h e  penal ty of 
firo cents per  pound n-hen h e  does not compel t h e  tenant  to  deliver h i s  
half of t h e  crop t o  t h e  plaintiff. 

It m a y  well be, under  section 11 of t h e  contract,  t h a t  if t h e  landlord 
takes o w r  a n y  p a r t  of t h e  tenant 's share  i n  t h e  crop alitl applies i t  
under  his  s ta tu tory  lien f o r  adrances, h e  can  be justly said t o  acquire  
o r  own such interest i n  tlie tobacco a s  lessor, and  i t  d l  be includcd 
within t h e  terms of t h e  agreement, and  if not sold by  the  landlord only 
to t h e  association, h e  is  liable t o  t h e  penal ty of five cents. 

B u t  t h a t  is  not t h e  s ta te  of facts  here  unclcr which i t  i s  anreed t h a t  " 
t h e  t enan t  demanded and  receired h i s  one-half share of t h e  tobacco. 
I t  m a y  be t h a t  t h e  tenaiit owed ~ i o  adrances to  tlie l a ~ ~ d l o ~ d  or  t h a t  
he  was able t o  p a y  them off i n  cash. 

Tllercforc, as  under  tlie agreement i t  appears  t h a t  t h e  tenant  received 
his half of tlie tobacco. t h e  landlord h a s  not. under  t h e  terms of section 
11 of the   ont tract, acquired nor  owns a n y  interest i n  the  tellants' half ,  
and h e  is  not  liable t o  t h e  pcwdty  of f i re  c8clits 1 1 ~  1muncl to  tlir  plairl- 
tiff f o r  t h e  nondelivery of the  same to the  plaintiff. 

Judgment  of tlie court below is  
L\ffirmcd. 

SOI{TH CdROI.ISA IIAII,IlOAI) COAIPBR'Y r .  C. I). STORY, SHERIFF O F  

. \ ~ a a r a s c ~  C O ~ X T Y ,  ASD P. 11. ICISC:. ADJIR. OF MAGGIIi: BAIIZIEI1, 
1 ) ~ t  l-XSED. 

(Filed 20 February, 1024.) 

I .  RAlroads-Ca~*l~ie~~s-Leases-Lessor and Lessee-Tulsts--Da~nagrs. 
l l ~ e  North Cnrolilia Ilnilroacl, a s  lessor of its railrmd and equipleiit 

to the Southern Railway Company, is liable during the coiltinua~icc of 
the lease for the torts and ~vroiigs of thc latter coiilpaiiy, its agelirs :uitl 
ci~~])loyces, c.ommitted in the use and olleratioi~ of the r:~ilrond \ ~ i t l i i l ~  tlw 
cscrcise of its fraiichisc. 

2. Salnc-Governnient-Coul'ts - Jurisdiction - State Courts - Frdrrd 
Qucstions-Juc?gn1cnt~-1~scc~11tion-App~al and l.:rio~~. 

W11c1'e jutlgment 11us I ) c w  riitercd agninst the ltwor of a cturic>r 11nc1t:r 
governmerit control ill tlie Stntc courts and :lftirmcd I)g the State Suy)rewc5 
Cowt on al)l)cal, and in nuother nctioil brouglit thcrc~ri~ tlie jutl,cnic'~it is 
ul111clcl oil a second a p l w ~ l .  :uic1 ill hot11 r l ~ c  cxrricr I . : I~  rct nl) all its 
tlc~ftmscs under the Fc~dernl T~~nnsportatioii .ict of 1920, inclusive. of 
tlwying to the l~laintiff thcl~ciii the right to issue esetut iol~ n g ; ~ i ~ ~ s t  the, 

! ) r o l ~ ~ t y  of the carrier, tlic jndxnic~nt ill tlie State court, not l)ropcrly 
qncstio1icv.l by an al)~wal or writ of c,ri.or upon tlie Fedctrnl defcnscs thus 
l)rcscntccl, is coliclusire u l ~ o i ~  the lrssor carric'r, mid ralitl ; and the c3:ir- 
ricr's suit in tlie State court to cnjoin its cwforccmmit Ily cscc,ution 
n,qainst tlie lrssor's property culllot he ~naiiitained. 
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3. Same. 
Where the defendant in an action sets up E'edcral questions as  a ralitl 

ilefense to his liability in the State court, the clecisions of the Uilited 
States Snl~reme Coult a le  cor~trollinq on the subject ; but where this ~ i q l i t  
liar been erroneously denied by final judgment in the State coult. ~t iq 
c.onczluiirc~ OII the carrier u~ l t i l  i t  ii rcverw(1 or ~ ~ i o d i f i ~ d  by allpeal or 
other n rit in the orderly re7ic.w of the case 

Under the facts of this c a v ,  H c l d ,  the liosition of the carrier st4<in:: 
i~ljunctive relief nqainct execution undcr the final judzments iendered 
:~i.ainst it in the State court that the judgrncxnts \\ere ngon suc2h ground. 
as  to exclude it5 tnlii~li. the case by liroper procecdincr to the United 
States Supreme Couit upon the Federal questions involrcd, is untcnablc 

5. .lppeal and Error-Judmmts-Defenses-Relleari~igq. 
IVlierc n c;rrriclr does not take the proper stclps to linvc n fii~al jutlgmcut 

~xwtlcred n::lil~st i t  in the State court rericwed in tllr Unitetl Stntes conrt 
111m11 :L (1efi'liW s ~ t  111) in dcninl of  its rights u1ltlt.r the I+dcral 1:1w, a d  
s t ~ l i s  to enjoin the ellforcement of the judgnent by execution in tllc State 
c.ourts. i t  is, in effect. an endeavor to obtain a r ~ ~ l ~ ~ : ~ r i i i g  of the case I))' 
111c:lns of a second suit, which is not permissible. 

CIVIL .\CTIOS heard on r e t u r n  to  preliiii inarg r e b t r a i i ~ i i ~ g  order beforc 
111s Honor,  Shurc, J., ou 22 Xay, 1933, f r o m  -1~amr m c ~ .  

7 3 l l i e  action is fo r  a pernmriciit injunct ion restraining dcfciidxiit\ 
f r o m  collecting or  at tempting t o  collect by execiltio~i and  l r ~ y  a certztiii 
judgment obtained hy 1'. X. Icing, administrator  of hlaggie Barber ,  
tlcccased, against t h e  N o r t h  Carol ina R d r o a d  Colnpany, hcrc.aftc>r 
d l e d  plaiutiff. O n  t h e  facts  presented, t h e  npplic.ation for  f u r t h e r  
cmltinuaiica of t h e  rcstraining order  was  tlenietl. T h e  court  bclon, 
l i o x e ~ e r ,  i n  t h c  cxercisc of a discretion ~ e s t e d  i n  i t  by a receut statute, 
rh:rpter 58,  L a u s  of 1921, ad judgrd  t h a t  tlle prel ini inary ordcr bc 
c~oi~tinuetl peilding t h e  appeal  t o  this  Court .  F r o m  so rrl~lch of t h e  
jutlgnicl~t as  rcfuscs to  continue tlie restrailling order to  the Iicaring, 
all11 also mnkc tlie Sam. p e r m a n c ~ t ,  plaintiff cxccpts and  nppcals, st?.  

I Io~ io ,  J. *Is  we uudcrstand, tlicre is no substa1iti:rl tlifftrence bc- 
tn-cc.11 t h e  part ies  a s  to  t h e  facts  affecting tlleir rights,  and f r o m  thest. 
facsts c o ~ i t a i t ~ e d  i n  t h e  prestxi~t  rwortl,  a n d  1,. prol)cr r c . f ( w l ~ c e  i n  tilt 
rasp of I i i n q  1.. R. K. ,  reported ill 15-1 K. ('., 4-12) i t  a p p w r s  t h a t  
plaintiff is lcssor of t 2 1 ~  Soutlwrn Rai lway  (lonipauy, u n d c ~  :I 1e:lsc. f o r  
99 years, which is  still  existent, and,  uiidcr t h e  t ~ r n i s  of said leasc n ~ ~ t l  
our  S ta te  clecisious applicable, is  liable f o r  t h e  tor ts  and  wrongs of tht. 
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It. R. I.. STOI~T 

Soutliern Railway Company, its agents : u d  einploytes, conimitted ill 
tlw use a i d  operation of plaiiitiff road, and in  the exwcise of its fran- 
cliisc. Xnbr,y c. R. R., 130 S. c., 3S8, citing .lycoch. v.  R. R., 80 3. C., 
31'1, and Logan  t3. 12. IL)., 116 X. C., 910, and other crlses. 

That  in February, 1020, I?. 11. King, administrato~. of Maggie Bar-  
lwr, deceased, sued tlic plaintiff railroad, alleging that  his intestate had 
bocil iicgligei~tly ru11 over a ~ i d  killed h- tl~c. agmts  aiid en~ployees of thc 
Soutl icr~i  Raili-oad, "operatilig plaintiff's railroad uilder the Director 
General of the Uuitetl States, etc., pilrsualit to the ncts of Congress," etc. 

The  plaintiff amwered, denying liability a i ~ d  allegii~g that  plaintiff's 
road at the timc was ulidcr tlie control of the Director General of the 
T'liitetl States under tlic ncts of Co~rgress antl esecut ye orders apper- 
tainilig to the subjcct, and denied that  tlie intestate was Billed or in- 
jured by the ncglige~ice of its lessee or any of its agents 3r employees, etc. 

011 issues submitted, tlic admillistrator r e c o ~ c r c i  judgment for 
$2,500 for the  negligent and wrongful killing of the intestate by the 
lessee, aiid plaintiff escepted and prayed an appeal;  but failing to prose- 
cute tlie same, the judgmnit for  said amount stands uncllallenged and 
~ i i q ~ e s t i o i i e d  by any writ of error or othw process looking to a modi- 
fication or r e ~ i c w  of tlie same. 

Tliat said jutlgnient not being paid, tlitx administrator instituted an 
action tlicreon, allcged tlie existence of the judgment, its nonpayment, 
ctc.; antl thereupo~i plaiiitiff answered, admitting the recowry of said 
judgmeiit, but denied any and all liability tlicreoi~, setting forth its 
defense ill effect as follows : 

"To this complailit defendant allsveretl, adniitting the recovery and 
csistence of the judgment sued on, but alleged that  same was not a 
valid or binding judgment because it was obtained for tlie wrongful 
death of intestate caused by the negligence of the employees and agents 
of the Government of the United States while the  properties of defend- 
ant were being operated and colitrolled by the Director General of 
Railroatls uniier and by virtue of the acts of Congress and the orders 
of the  President of tlie l ini tcd Statm, and for that  r x s o a  said judg- 
r~ielit is illegal a ~ i d  void. Defendant alleged further, in effect, that  this 
allcgcd i~rgligent killing took place when its road antl all equipment, 
ctc., IYRS in coi~trol and charge of the Government u ide r  tlie acts of 
Coi~gress arid orders aforesaid, and at a time when lione of the agents 
and employees, etc., of defendant or its lessees were engaged in  operat- 
ing said road or in any way responsible for said death;  and to hold it 
liable for such an illjury under such circumsta~ices nould be to take 
defendant's property without due  process of law, etc. And in  supple- 
nicntal aiiswer, filed by leave of court, alleged further that  the present 
action on the judgrnent in behalf of defendant was in the endeavor to 
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evade in some way the provision contained in the act of Congress k110\\11 
as the Transportation Act of 1920, see. 206 (g ) ,  i n  terms as follows: 

<( i T h o  execution or process, other than  on a judgment recovered by 
the United States against a carrier, shall be levied upon the property 
of any carrier where the cause of action on account of ~vhich  the judg- 
ment mas obtained grew out of the possession, use, control, or operation 
of any railroad or system of transportation by the President under 
Federal control.' 

"And defendant pleads further provisions of said Transportation -1c.t 
in bar of recovery on the judgment." 

And the administrator having demurred, there was judgment sus- 
taining the demurrer in terms as follows: "This cause conling on to he 
heard upon plaintiff's demurrer to  the  ansver of defendant, it is lion 
considered and adjudged by the court that  said demurrer be and thc 
same is hereby sustained. It is further considered and adjudged by 
the court that  the plaintiff  ha^-e and recover of defendal~t  $2,300, with 
interest thereon from 21 March, 1921, and the further sum of $95.63, 
with interest from same date, and the cost of this action, to be taxed." 

From this judgment plaintiff excepted and appealed to this Court, 
where the judgmerit sustaining the denlurrer was affirmed. S t e  case 
of King I - .  R. R., 184 S. C., 142. And the opinion haying been certified 
down, there was further judgment as  follo~vs : 

"111 this actioii, it appearing to  the court that judgment n a s  re- 
covered by plaintiff against defendant a t  April Term, 1982, of this 
court, in the sum of $2,595.65, with interest a i d  costs; that  defendant 
al~pealed from said judgment to the Suprelile Court, aiid that 011 said 
appeal the said judgment TT7as affirmed, and that  the certificate of the 
determination of said appeal has been received, and is  now on file. 

'(It is now coilsidered and adjudged by the court that  execution of 
said judgnlent do proceed." 

And these judgmcpts stand uilcluestioned by ~ v r i t  of error or other 
process looking to their rcriew or modification, and under and by r i r tuc  
of the same the execution has  been issued and levy niadt  which plain- 
tiff now seeks to enjoin. 

Upon these, the facts chiefly pertinent, x e  must approve his Honor's 
ruling in  denial of the injunction, and are of opinion that  the plaintiff 
is concluded by the judginerits against i t  as to the protection and irn- 
muility it now endeavors to invoke. I n  the  original action against 
the pl&tiff, the fact that  the road had been taken over by the Govern- 
ment under the acts of Congress and executire orders appertaining to 
the subject was directly presented, and the question of liability was 
decided against plaintiff. This was under the position then prevailing 
here and in some of the other State courts under these acts of Congress 
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and executive orders; by correct interpretation the companies, in this 
instance plaintiff's lessee, were in charge of and opwating the roads 
undcr the superrision and control of the Director General, and in 
proper instances both could be held liable. True, the position mas 
later disapprored by the Supreme Court of the United States, the final 
authority on these questions, in Jliss.  Pacific R. R. v. Ault, 256 U. S.. - .)A, and other cases, but this only serves to show tlmt the judgment 
in question was erroneous, and binds the parties unless and until it is 
reversed or modified by appeal or other &it in  the orderly review of 
the casc. See the decisions cited in the case of Icing 7.. R. R., 18-1- 
S. C., 442, among others, Grignons, Lessw,  z3. .lstor ci al., 2 IIowartl 
1'. S., 319, 340. 

I n  this last casc the Court, among other things said "The purchaser 
is not bound to look beyond the decree. If there is error in it of the 
most palpable kind, if the court which rendered it, in the exercise of 
jurisdiction, disregarded, misconstrued or disobeyed the plain pro- 
visions of law which gave them the power to hear and determine the 
case before them, the title of the purchaser is as much protected as if 
the adjuclication would stand the test of a writ of error, and so where 
an appeal is given but not taken in  the time allowed by law." 

And in the second action, wherein judgment was rendered on tlie 
suit in the first, the plaintiff set up in his defense 110th the statutes 
and executive orders by which the roads were taken over by the Gorern- 
mcwt, and also tlie Transportation Act of 1920, being chapter 91, 41st 
L-. S. Statutes at Large; and this attempted defense having been held 
il~sufficient and disallowed, judgment IT-as rendered against plaintiff ; 
nlid, as herctofore stated, stands thus far unquestioned by appeal, writ 
of error, or otherwise. 

' I l c  appellant docs not col~teud t l ~ t  the defcnsrs hc is now attempt- 
i l ~ g  to make were not presented, discussed and determined against it in 
thcse former suits, and that judgments m r e  therein cntered establish- 
ing his liability, but it is insisted that the proceeding3 and judgments 
hare not been such as to enable it to obtain a reviev- of the Federal 
qumtion presented, for the reason that in the opinion in the last suit 
t l ic~e are grounds advanced sufficient to uphold the juclgincnt which do 
not involre tlir Fcderal qucstion relicd upon, and therc>fore no right of 
1wicn. liaring been afforded, a remedy is still open to him under ant1 
by virtue of the provisioris of the Transportation Act, 41 Statutes at 
Large, ch. 41, sec. 216 (g),  forbidding the levy of an ~xecution on thr 
property of the carrier where the cause of action in which it was 
obtained grew out of the operation of the road, etc., while in possession 
anti control of the Government. The general principle, as stated, is 
undoubted and has been expressed and approved as late as April, 1923, 
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in the case of The People ex rel. Doyle v. Aftcell,  261 L7. S., p. 590, but 
ill our opinioll the position will not a ra i l  the appellant. 

Recurring again to the facts presented in the first action by the 
administrator, plaintiff ha l ing  pleaded the acts of Congress and execu- 
tive orders takiug over the roads by the Gorcr~iment in bar of relief. thcl 
defenses n-ere disallowed and verdict and judgnleilt v-ere had establisll- 
i ~ ~ g  liability, noti~~itlistanding these alleged defenses. This judgnicnt. it 
n ill be noted, having beer1 entered more t l m ~  twclre r ~ i o l ~ t l ~ s  after the - 
Transportation Act went into eff'ect. 

I n  a second suit on this judgment, as lwretofore stated, the statutes 
aud executive orders t a k i ~ ~ g  over tllcx roads by the Govcrnmc.nt, ant1 t11c 
Transportatioli Act by nhich they were restored to the owrlcrh, nero  
all set up by plaintiff in its defense, and, for  reasons stated in the opinioil 
of the State Court (184 N. C., 11. 442), these defemcs n-err disallonetl 
and final judgiimit entered establishing liability. 

True, i n  the opinion, the Court, referring to the  language of the 
Transportation Act more directly applicable (section 206'3). said:  "I t  
111ight suffice to say, in answer to this position, that  plailitiff thus f a r  
has not undertaken to levy any process or rsecution against the property 
of defendant road, and his  proceeding does not therefore come ni th in  
the literal ternis of the provision on which he  here relies." But  the 
Court, putting aside this vie\\-, deals directly with the defenses pre- 
sented, holding that  they lvere not available to plaintiff, aiid that  the 
former judgment ill favor of tlic admillistrator establishcil a n  e~~forcbc- 
able liability. 

From tho force arid effect of these hi-o judgments, unchalleugcd and 
uliqu~stioned by writ of error or other process looliing to their nioclifi- 
cation, Tve are of opir~ion, as stated, tha t  plaintiff is concll~ded 011 tlle 
question of liability, and that  its application for an  injuilction against 
final process has been properly refused. So  f a r  from appellee's en- 
deavoring to evade the effect of the Federal regulations ou this subject, 
as suggested in appellant's brief, it  would seem that  appellant, ha1 i l ~ g  
lost his right to review tho juilgments had against it, is twden~oring t o  
obtain a rehearing of the case by nieans of a second suit-a course that 
is unifornlly condcrnned uuder our decisioirs applicable. Hospital 1 % .  

L'. H., 1;; S. C., I). 460, and cases cited. 
Spcaki~ig  to the two inhibitions appearing in  the Federal legislation 

a11d rarentive orders protecting the roads while in the control of the - 
Gorermrieut, the Court, i n  K l ~ g  2 % .  J1. R., among other things, wid:  
"The first inhibition, as stated, being to protect the roads f r o n ~  
physical interference by third persons, creditors, or other, ~i*liile in 
pos"css io~~ :md control of the Government, and the second to protcct thc 
mrriers i r ~  the possession and control of their own roads from physical 
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interference by reason of a n y  actions o r  judgments provided f o r  and  
allowed by  t h e  government, bu t  th i s  legislation, i n  our  view, was never 
intended to protect t h e  carr iers  f r o m  judgments i n  independent suits 
by claimants  where they have  failed to  plead or  properly insist on  t h e  
immuni ty  f r o m  liability which h a d  been provided for the i r  protection. 
T h e  Goveriiment h a s  made  p r o ~ i s i o n  by  i t s  legislation to  protect the  
carr iers  f r o m  molestation by  reason of a n y  judgments i t  h a s  authorized 
a ~ ~ d  provided for ,  but  i t  has  not undertalren, a s  guard iau  ad litem, to  
avoid or  destroy t h e  force a n d  effect of independent judgments against 
which t h e  carr ier  h a s  neglected o r  failed t o  interpose h i s  proper  de- 
fciises." 

W e  find n o  e r ror  i n  t h e  judgment  appealed from, aiid the  same is  
A$rrnpd. 

GLOBE I S D E M S I T T  COMPANY v. SYLVA TANNING C'OJIPAST, CSRO- 
L I S A  D R A T  COJIPANY, ASD GEORGE V. WHITTON. 

(Filed 20 February, 1924.) 

1. Appeal and  Error-Objections a n d  Exceptions - Pre,aumptions - Ver- 
d i c t J u d g m e n t s - m i a l s .  

\There appellant has not excepted upon the trial to the court's ruling 
upon the evidence or to the issues submitted, or to the instructions given, 
but only to the judgment signed in accordance with the verdict, the 
Supl'emr Court on appeal will prcsume that  the trial was free from 
crror and only consider the correctness of the jndgmjmt in its relation 
to the rerdict rendered. 

2. Principal and  Surety-Contracts-Fraud-Deceit - Suits - Cancella- 
tion-Equit y. 

Where a surety on a bond given by i t  and its principal for the faithful 
l)erformance of a contract with another, brings suit to set aside the 
instrument for fraud or deceit, i t  is not sufficient to show the fraud, but 
he must also establish the fact that the obligee as  we'l a s  the principal 
intended to deceive, and that the fraud induced the plaintiff to execute 
the bond as  surety. 

3. Same-Evidence-Questions for  Jury.  
Where the surety for the faithful performance of a contract seelis to 

set the bond aside for fraud and dtxceit practiced upon it  on the ground 
that the representations were made upon the basis that the contract 
called for a consideration to be paid by the obligee to its principal, and 
in fact i t  was for a preexisting debt, and it  was shown that the obligee 
was unaware of and had not participated in the fraud or deceit alleged; 
and the eridence is  conflicting a s  to whether the fraud or deceit com- 
plained of had induced the plaintiff to execute the bond a s  surety, or 
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uhetlicr it vas  induced by the true reprcsentations made by the prin- 
cilml of its solrency, and valuable collaterals, etc.. reccircd 1)s the ])laill- 
tiff a t  the time, the erideuce prebt~r~ts an iscuc of fact for the c1ctcrmln:l- 
tion of the jury. 

APPEAL by plaintiff from Lane, J., at  October Term, 1922,  of Bus-  
C031BE. 

Civil action brought by plaintiff against defelldants to rcscinil and 
catic(~1 n supply contract bond executed by the defentlant Carolina Dray 
('ompmiy (hereafter called Dray  Corupany), as princil~al ,  and the 
l~lai~it iff  Globe I l ldeml~ity Company, a corporatioli ('llcreaftcr called 
Iudenniity Compal~y) ,  :IS surety. Said bond -\-c.a3 paytble to tht> dc- 
f~1111:~llt SFIT a Tnnl~il lg ('ornpnny, a corlmratioli (llcrenftcr c:lllccl Tau- 
lillig C 'o~~ipa~l>-) .  'I'lit, dc f~~ id : l~ i t  G L Y I I ~  T. TT'liittoli was secretary 
and treasurer and general n1anagt.r of the defe~~t laut  Lhay Cor~ip:rrry. 
and had coni]ilctc control nlld ~~~: inagenient  of itq business, autl nlio, 
on bchalf of the corporation, siplied the bond. nllicli this suit is Irrouplit 
to rescitd and ca lwl .  

On 11 S o ~ e n l b c r ,  1920, the I~ldeninity Corilpal~y madc tlie usual 
b o ~ d  it1 suc.11 cares to tlic Tanii j~ig Compauy, nliercbg it obligated itwlf 
as surety for the faithful lwrforllla~lcc by tlie Dray  Con11):lny of i t s  
certain coutract nit11 tllc defendant Tanning Compal~y.  The  ohlign- 
tion of tlic Dray Co~iipaliy uuder said colitract, as rccited in .the bolitl, 
bciilg: "TTrlrllercas tlie 1)riucipal has entered into certain n rittcn coli- 
tract bearing the date 4 Sovember, A. 13. 1920, with the obligcc, Sylxa 
Tni~ning Company, S y l ~  a, S. C., to d c l i ~  011 11o:lrcl :it cars at \ arious 
shippi~ig points 011 the Southern Railway acid ~\oot l ,  nliuimuril car- 
loads to alerage $300 v-orth n ~ n o ~ ~ t l i ,  and to he fulfilled in I 3  montlis 
to the total of $6,500, TI-likh routract is hel~.hy rcferred to for tlle pur- 
poce of expla i~i i i~g  this obligatiol~." The l)remium clitlrgcd a l ~ d  re- 
ct~ired for the bond n a s  $89.75. 

The  Dray C'oinpaliy, on 5 So\-ember, 1920, iilade an :tgrcernelit nit11 
tlw Talmilig Clonil~m~y. The  folloni~rg is rrcitctl in the agree l i ie~~t :  
.s\Vltliessctll: That  for ant1 in  co~isidcrntion of the sum of $6.500, to 
115 this clay adrmlcctl by the Sylva Tanil i l~g ('ompmly, I~ l c . ,  of S-11 a.  
S. C'., tlic rcccipt of nl i irh is licrchj- ackllonlcdgecl, the same ha\ iug  
heen i)aid to tlie untlcrsipied C a r o l i ~ ~ a  I h y  Cornpaiiy, Inc., and for 
other ~ n l u a b l e  colisid~ration 11crei11 m~litiolied, x e  do 11ercby ngrrc to 
<ell, as~igli ,  set o\-er and agree to d e l i ~ e r  on board. the cars to the S>lvn 

3 Lanning Company, Inc., of S y l ~ n ,  S. C., 000 cords of 160 cubit f w t  
car11 of ~ncrchantable chestuut wood suitable for rnaliing extract for 
tanlling purposes, sanic to coluply with tlic s~~ecificatiollr of the S y l ~  :I 

'rannillg C o n ~ p a ~ y ,  n copy of which specifications i s  hereto attached 
n11d marked Exhibit 'A' and made a part of this contract Said wood 
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to be delivered on board the cars in full ininimum carloads at various 
stations on tlic Southern Railway lines in TITestern Nor th  Carolina, 
s i d  wood to be deliwred on board the cars, as above specified, on or 
bcfore 1 December, 1921, the same to be delirered in equal monthly 
quantities of approximately 50 cords per motitli for shipment to the 
Sylva Tanning Cornpany, Sylra,  S. C., or to sucli otlier points as 
they, their successors or assigns, may herein direct, said wood to be cut 
a ~ l d  split according to the specifications hereillbefore referred to." 

Paragraph 6 of tlie complaint alleges: 
"That, as  tlie plaintiff is  inforinecl and beliel-es, the recital in the 

contract aforesaid of the consideration of 'the s m  of $6,500 to us 
(Carolina Dray  Conipany) this day adranced by tlie Svlva Tanning 
Conipany, of Sylra,  S. C.,' ~l-as false to tile knowledge of both parties 
to said contract, and was fraudulently introduced into said contract 
for tlie purpose a i d  with the design of enabling tlie said Carolina Dray 
Company to  orrrreach and defraud the  plaintiff, the true facts in 
reference to said traiisactioli being, as tlie plaintiff is informcd and 
bcliems, as  follo~vs" (which are set forth in detail). 

I'aragrapli 7 of the complaiiit alleges : 
"That, as  plaintiff is  informed and believes, the dcfcndant Sylva 

Titnning Coinpaiiy did not, a t  or about thc time of (entering illto the 
aforementioned contract or a t  ally other time, advance to the defendant 
Carolina Dray  Company, or to any otlier person for it,  the sum of 
$6,300 or any other sum wliatsoever, with reference to said contract 
or the subject-matter thereof; that  the tn i e  considcrai i o i  of said con- 
t r : ~ t  n-as not a present advancement, as therein recited, but was a pre- 
existing and overdue debt of $6,464.42, owing by said Carolina Dray  
Coinpany o r  said Wliitton to said Sylva Tanning Company, and aris- 
ing out of antecedent trailsactioils b e t ~ e e n  said partiec;." 

Paragraph 10 of the complaint alleges: 
"That all and every of the false and fraudulent rerlresentatioiis and 

pretenses hereinbefore alleged were kiio~vinglj- and nilfully iilade by 
thcx defendants Carolina Dray  Company and George '7. Whitton with 
the calculated purpose aud intention of deccixiiig ancl defrauding the 
pl;~intiff, and they did deceive and defraud the plaintiff, and the plain- 
tiff was tlicrebr induced to accept and assume the risk and hazard of 
suretyship on the aforementioned bond; aid the defendant Sylva Tan-  
nillg Company, for its own advantage and gaiu, knowiligly connived 
a t  and participated in all sucli the fraudulent conduct and intentions 
of i ts  codefendants." 

Before the contract of indemnity was signed the Dray Conlpany, 
through i ts  secretary and treasurer, George V. Whittoil, was required 
to sign a supply contract application-usual form cf sqch applica- 
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tioils-giving financial statement of the Dray Company, showing in 
drtail the assets and liabilities, the asscts being $17,444 over the  liabili- 
ties. I n  this signed statement was "lncurnbrance on plant, $6,000; due 
011 truck, $1,500." The Globe Cornpatly made a collateral agreeule~~t  
(their form 309, receipt No. 651) with thc Dray  Compaiiy, with the 
usual pro~is ions .  The  follonirig is 011 tlie agreen~eut : "Received from 
the depositor iianied in the wi t l~ in  ag reeme~~t  $9,000 in stock of c01npa11y 
and Oona f i de  sale of 1,000,000 feet of l u n ~ b c ~  as collatcral security sub- 
ject to all atid si i~gular the terms of the nithill agrecruent." The  col- 
lateral agreement says: "~T%ercas, ill collbidcratiori of the deposit of 
collateral security described ill the rcwipt  hrrr to nln~esetl, the surety 
has esecutctl or procured the e s e c u t i o ~ ~  of, or ~ r l ay  hereafter execwt~ 
or procure the exccutioll of, o b l i g a t i o ~ ~ ~  of guaranty a i~t l  surctjsllip 011 

behalf of s.11 a Ta i l img  C O I J I ~ ~ I ~ I I ~ . ' '  
The  rl'a1111ii1g ('oillpa~ly, in colnl) l ia~~ce nit11 t11c requirer~~cwts of its 

bond n it11 the I i ideml~ity C'onlpa~~y, gn\ e the ~nonthly  notices of the 
Dray ('onlpany iiot fulfilling its contract. 

.I 1 he l 'anil i i~g Company, airbr<c~rii~g paragraph G of the c.omplnint, 
says : 

". i i lsncri~~g paragraph 6 of l~lai~it iff 's  con~plaiiit, this defendant s a  s 
that the consideration of sixty-five hnndred dollars tlicrein mentiolicd 
 as for a good, sufficient and meritorious consideration, and is a true 
recital of the consideratio11 passing fro111 this d~feridant  to the C'aru- 
lina Dray C'onipmly, a l ~ d  this defelldant c~npllatically denies that  thew 
was any fraud, dcccit or ally conniva~lcc on its part  in any way what- 
w c ~ e r ,  a i d  that it nlatle no representations to tlic plaiutiff nor did 
it el~dorse aiiy represe~itatio~is made by tlic Carol i~ la  Dray Compar~>-. 

"Further a i i s v e r i ~ ~ g  p:~ragraph six this defendant says : 
"That it had for some time bee11 purchasing acid nood from the Caro- 

lina Dray  Company, and that  the Caro l~na  Dray  Company had re- 
wired advaiicen~ents from this dcfendant to purchase truclis, machines 
and other equipment in  carrying on their nood operations, and had 
secured this defendant by a bill of sale for certain nood and by chattel 
lilortgagts uporl its trucks, drays, rl~:~cllit~cs and other ccluipmerit, and 
rliat a s  a part  of the consitleratio~i ~l~eutioned. ill said contract n a -  the 
release of said mortgagc hewin rcferred to ill order that  tllc said Caro- 
liua 1)r:ry Coinpai~y lrliglit be free from indchtcdrless so that  it could 
raisc sufficient f u d s  upon 77-liicll to operate this vood contract; all 
othw allegatio~ls in paragraph six a l c  llot within the knowledge of 
this tlrfci~tiant, ant1 it dema~ids strict proof thereof." 

* \ l~sn  ering paragraph sex en of the complaint, tlie defendant T:rlming 
('ompany says : 

"- \~~swer iug paragraph sexen of plaiutiff's complaint, this defendant, 
111 consideratiol~ of the execution of thc bond by the  plaintiff, reIeased 

13-187 
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and discharged its mortgage and lien against the p r o p s t y  of the Caro- 
lina Dray Company, which mas equiualent to the aduancenlent to  it 
of the said sisty-five hundred dollars, and that it releaaed said property 
and allowed the Carolina Dray  Company to use said machines, 
drays," etc. 

-Inswering paragraph ten of the complaint, tlie defendant Tanning 
(lo:npany says : 

"Answeri~ig paragraph ten of plaintiff's complaint, this defendant 
does not knot\. of the intentions of the Carolina Dray  Company and 
Gt.0rg.e T'. Whitton, and has no kl~omledge or information sufficient 
to form n belief as to aug false representations made by him, and 
demands strict proof thereof, but this defendant expressly denies every 
allegation and i ~ l t i ~ n a t i o ~ l  tliat this d c f e ~ ~ d a n t ,  Sylva Tanning Com- 
pany, lnio\vingly connived or cngagetl in any represerii ations whatever, 
either false or true, made by the defendant Carolina Dray Company 
and George V. XThitton, and expressly denies any knowledge of any 
r t~ l ) r e se~~ ta t io l~s  nintlc as set nut in paragraph ten." 

'l'lle defe11(1:111t 'I'anning Company, further a~iswering, says: 
'"l'hc Oaroli~ia Dray Company, through George V. 'Whitton, applied 

to  tliis tlefendailt n i t l i  the request that  t h y  cancel t h ~  mortgage up011 
,said propwty ill ortlcr that they rliglit operate on a n o r e  esteusivc 
acnt~le, and ns ail iilducemellt to this d ~ f c i i d a ~ l t  to release and cancel 
u i t l  niortgngc, thcl C:~rol i i~a  Dray C o ~ i ~ p ; i ~ ~ y  c ~ ~ t c r e d  into a contract 
I\ it11 tliis tlefentlai~t to tlclivcr tlir quai~ti t ics of wood, and as a guarantee 
t11;lt it would clrli~ el- said n-ootl therrin s l~eci f id ,  tendered to this defend- 
:int tlie bond as set out, ~vlicrcupo~l this tlcfenda~it did release and 
c: l~icd said mortgages a b o ~ e  r ~ f e r r e d  to, tlicl aggregate ainount of which 
was $6,500; and, as tliis tlcfe~idnl~t is informed aud believes, said 
rli;~ttc~l mortgages were amply securctl, a ~ i d  tliat tlie property described 
tli(w411 was worth c011sideral)ly more t l in~i the iiidebtedness against said 
property." 

'I'lie defendn~its Carolina Dray  Co1111)any and George T'. Wliittoli 
filed no answer to the complai~lt. 

'I'lle following judgment was rendered : 
"This cause c o m i ~ ~ g  on to be heard at  the October Ternl, 1922, of 

the Superior Court of Buncombe County, before his  Honor, Henry  P. 
L a w ,  judge presiding, mid a jury, and the same being heard, and the 
follo~ving issues having bee11 submitted to the jury, to wi t :  

"1. Was the plaintiff induced to execute the bond of 11 November, 
1020, by reason of the false and fraudulent representations of the de- 
fendants Carolina Dray Company and George V. Whitton, as alleged 
in the complaint 1 
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"2. Did the defendant Sylva Tanning Company have knowledge of 
and participate i n  sllch false and fraudulent representations as  alleged 
in the  complaint! 

"3. What  damages, if any, is  the plaintiff entitled to recover? 
".hI tlle jury  having answered the first of sa'id issues 'Yes,' the 

second 'No,' arid the third issue Tothing, '  i t  is therefore, on motion, 
considered and adjudged by the court tbat  the  plaintiff take nothing 
by i ts  said action against the defendant Sylva Tanning Compariy and 
that the defendant Sylva Tanning Company be allowed to  go wit l~out 
day and recover of the plaintiff its costs i n  this action incurred, to be 
taxed by the clerk. 

'L,lnd it is  considered, adjudged and decreed by the court that the 
bond exccuted by the plaintiff on 11 November, 1920, and fully de- 
srr ibc~l in paragraph five of the plaintiff's coinpIaint, constitutes and 
is a ~ ~ a l i d  and binding contract and obligation between the parties 
thereto." 

The plaintiff tendered judglnent, the material part  of which is as fol- 
lows: "It appearing to the court by the admission in the  answer of the 
drfendant Sylva Taiining Co~npany,  that  the contract of the defendant 
C'aroli~ln Dray  Company with said defendallt Sylva Tanning Company, 
recited in the bond set out i n  the pleadings for the  purpose of explain- 
ing the obligation of said bond, was upon the consideration and to  
sccure the payment of a prcl;sisting debt arising on former dealings 
be twen tlle said defendants, a i d  that  said contract v a s  not upon the 
caoi~sitleratiol~ of a present atlva~lccment, as recited in said co~~trac t . "  
Tllc court refused to sign the judgment tendered, and plaintiff escepted. 

The  court signed the judgment as set out i n  the record, an$ plaintiff 
~xccpted.  

Tllc plaintiff assigned as error the refusal of the court below to sign 
the judgment tendered by plaintiff and signing the judgment tendered 
by the Tanning Compai~y, and appealed to this Court. 

( ' a r t e r ,  S h r t f o i d  tC. f l a r t shom a n d  John  L. Bal,pr fo r  p l a i n f i f .  
J .  S c r o o p  St!yles and d l l r y  cC. dll~?y for d e f e n d a n t  Sy lm Tannitrq 

( ' o m p a n y .  

C'LIRI~SON,  J. From the rccord in this case it appears that  the issues 
subnlittcd on the material allegations in  the complaint and answer and 
unobjected to were as follows : 

" (1 )  Was the plaintiff induced to execute the bond of 11 November, 
1920, by reason of the false and fraudulerrt representations of the de- 
feldants Carolina Dray Company and George Q. Whitton, as alleged 
in the complaint ? To this issue the jury answered 'Yes.' 
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" (2 )  Did the defendant Sylva Tanning Company h a w  knowledge of 
aitd participate in such false and f raudulmt  representations, as alleged 
in the complaint? T o  this issue the jury answered 'No.' " 

I n  the record there are  no exceptions to the court's charge, no prayer 
of the  plaintiff for any instructions embodying its contention made 
hrw,  but tlie only assignment of error is  to the tender of judgnient 
by the plaintiff which the court below refused to sign, in which the 
following is  recited: "That the contract of defendant Carolina Dray  
Company with said defendant Syl ra  Tanning Company, recited ill 
the bond set out in the pleadings for the purpose of explaining the 
obligation of said bond, was upon the consideration 2nd to secure the 
payment of a preexisting debt arising on former dealings between said 
defendants, and that  said contract mas not upon the consideration of 
a present adra~icement,  as recited in said contract." 

The  other assignnlent of error is  to the judgment as signed. 
The  issues Twre duly submitted to  the  jury. The  presumption of 

law from the record is tha t  the court below charged -he lam corrcctly 
bearing on the eridence as testified to by the witnesses at the trial. 
The  rerdict of the jury found that  the Tanning Compzny did not h a r e  
any knowledge of and participate in the false and fraudulent repre- 
sentations iilade by the Carolina Dray Company and (George V. Whit- 
ton. Y o  exceptions were taken to anything during the entire course 
of the tr ial  ulitil after the rerdict. 

Tlie lam presumes tliat tlie procedure i11 the court below was regular. 
Tlie court should, in its sound discretion and good sense, instruct the 
jury on all the issues presented by the pleadings and the widenee. 
R1aX.e 1.. S m i f h ,  163 N. C., 274. 

I f  the plaintiff had any objections to the charge of the court on tlie 
contentions he should h a r e  called it to the attention of the court. I f  
he desired additional statements, he  should have asked for them. H e  
cannot remain silent, take the chance of x inning a verdict, and object 
afterwards. H e  is  too late. Silence seems to g i r e  ccnsent. Sears  v. 
R. R., 178 N. C., 287. 

'The plaintiff now contends, after the verdict, "The obligee (Syl ra  
Tanliilig Compai~y)  admits that  the consicleration of tlie contract upon 
~r l i ich  tlie bond was written m s  not a present cash adwncc of $6,500, 
as recited in said contract, and as surety be l ie~ed it to be, but was a 
preexisting debt." The  record in  the ease also shovrs the collateral 
agreement made by the Dray  Conlpauy with plaintiff that the written 
agreenient states "IVhereas,  in  consideration of deposit  of c o l l a t c ~ a l  cle- 
scribcd i n  f h r  receipt hereto a n ? z e x d ,  the  surety has c>xecuted or pro- 
cured the execution of, or niay hereafter execute or procure the execution 
of, obligation of guaranty and suretyship 011 behalf of Syl ra  Tanning 
C o m ~ a n ~ ~ . "  
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On tlie collateral agreement is  a receipt from the Dray  Company: 
"$8,000 in  stock of cornpa7z.y and  Oona fide sale of 1,000,000 feet of 
lumber." The record also shows that  the Dray  Company was required 
to g i re  a detailed financial statement and i t  had assets o w r  capital 
stock of $17,444, and also reference statement to bad<  it did business 
with and manufacturer i t  did busiiless with. 

'I'lle Tanning Company in  its defense says: "The Carolina Dray 
Company, through George V. Whitton, applied to this defendant v i t h  
tlie request that  they cancel the mortgage upon said property in  ordw 
that  they iiiigl~t operate on a more estensi\-e scale, and as  an  inrlucc- 
inent to this defendant! to release and cancel said mortgage, the Caro- 
lina Dray  Company entered into a contract with this dcfrndant to 
delirer the quantities of wood, and as a guarantee thnt it ~ rou ld  dc- 
liver said wood thereill specified tendered to this defendaiit the houd 
set out in the con~plaint, whereupon this defendant did release a1111 
cancel said mortgagrs above referred to, the aggregate amount of \vl~ic*h 
v7as $6,500; and as this defendant is illformed and b e l i ~ w s ,  said cliat- 
tcl mortgages wcre amply secured, and the property des~ribed therein 
was worth considerably more than the ir~debtediicss agailist snit1 
property." 

IVheri the bond of the plaintiff mas given, the l'aiining Company 
caliceled mortgages aniounti~ig to $6,500. 

'rhe Dray  Company defaulted on i ts  contract with the  T a n n i ~ ~ g  ( ' ~ I I I -  
pany and i t  immediately notified plaintiff. The  plaintiff vaitetl aonlc 
f i ~ e  months brfore bririging this actioli. These arc, ~uccirictlp tlic, 
material facts. 

This  is  a n  action on the ground of fraud or deceit to cailccl and 
rescind the supply contract bond. 

R~~ozrn, J., i n  Pritchard v. Dailcy, 168 S. C., 332, says: "Tlle niate- 
rial elcments of fraud, a commission of ~vliich mill justify the court 
in setting aside a contract or other t r a~~sac t ion ,  are well settled. First ,  
there must be a misrepresentation or concealment; second, an  intention 
to deceire, or  negligence in uttering falsehoods n i th the illtent to iriflu- 
ence the  artion of others; third, the misrepresentations must be c:~lcu- 
lated to deceive and must actually deceive: m d  fourth, the party claini- 
irlg must ha re  actually relied upon the representations." Lzrnn r . 
Shcriner ,  93 PIT. C., 1 6 9 ;  Bank v. Yclverton, 185 N. C., 318. 

I n  Blacl~ e. Black, 110 N. C., 399, Hoke, ,I., when on the Superior 
Court bench, in a case of deceit, gax-e this charge: "That in ortier to 
maintain his  action i t  was necessary for plaintiff to establisli that  thr 
mule was unsound; that  defeiidant falsely and fraudulently asserted it 
to be sound; and that these false representations induced plaintiff to 
make the trade. I f  plaintiff was not, in fact, misled by defendant, hut 
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acted on his own judgn~ent in making the trade, they should find that 
he was not thereby induced to part with his property." J l e ~ r i m o n ,  
C. J., in  sustaining this charge, said: "This plainly implied that the 
plaintiff could not recover if he took the mule at his own risk, relied 
and acted upon his own judgment. The evidence was conflicting, pre- 
senting two distinct aspects of it-one favorable to the plaintiff; the 
other to the defendant. The Court referred to it in detail, pointing 
out its bearing upon the sereral issues. The charge was intelligent, 
T-ery fair, sufficiently specific and full, and x-e are uuable to discover 
any error that entitles the defeildant to a new trial." 

I n  8. e. -1Ioore, 111 N. C., 673, J v e r y ,  J., says: "As  ell ill civil 
actions, brought to recover of another for losses incurred by false rep- 
resentations, as in criminal prosecutions founded upon the same species 
of fraud, the burden is on the actor or prosecutor to shorn not only the 
false representation, but that a reasonable reliance upon its truth 
induced the plaiutiff or prosecutor to part with his money or property, 
the only difference being as to the q u a n t u m  of proof." S. 2). D a v i s ,  150 
N. C., 853. 

Lldmitting that there was no cash advance of $6,500, but it was a pre- 
c.sisting debt, did this false representation induce plaintiff to make the 
snpply contract bond? Did plaintiff actually rely on the representa- 
tions, or did it rely on the information it had obtained of the Dray 
Company's financial statemelit-co7lateral--as its collateral agreement 
says, signed by it, "Whereas, in consideration of the deposit of col- 
lateral security in  the receipt hereto annexed," etc., the collateral being 
$8,000 in stock of company and b o m  fide sale of 1,000,000 feet of lum- 
ber? This collateral may hare turncd out aftervards to be of small 
value. Was this not a question for the jury OII  all the evidence? We 
think it was. 

S a s h ,  J., in  S t a f f o r d  T. S e w s o m ,  31 N. C., 510, sags: "The action 
for deceit rests in the intention with which a representation is made, 
or a fact not mentioned. I t  was not sufficient that thtx representatiol~ 
madc should be calculated to mislead-for that may Ile done by the 
most honest conmunication-but the represcwtation must be made with 
the intent to deceive. Moral turpitude is nccessary to charge a defelld- 
ant in an action for a deceit." 

I n  X a g c e  a n d  others  e. X a n h a t t a n  L i f e  I l l s .  Co., 92  T i .  S.,  13. 93, the 
facts are: "In a suit by a company organi~ed undw the law of the 
State of R e x  York against citizens of the State of Al lab~nia ,  on a bond 
contlitioned for the faithful pc>rforrnance of duty, and the ya,vment of 
money recei~-ed for it, executed by the agent of the company who trails- 
acted business as such i11 the city of &lobile, where he i.esided, a d  by 
them as his sureties, the latter pleaded that the company, as a condi t io~~ 



upon mliich it would retain ill its cmploynmit the agent then largely 
indebted to it, required such bond, and also his agree~nent to apply all 
his coninlissio~is thereafter earned to his former i~ldebteclsi~ss to i t ;  t h t  
the agreement was made, and the corilrnissions n ere so applied; tliat the 
conipaiiy k n r v  tliat the agent had no property, and depended upon his 
fu ture  ncquisitio~is for the support of himself and family;  that the 
tlcfelidants were igiiora~it of such indebtedi~css mid agreemelit; that, had 
t1lc.y beell informed thereof, they would not h a r e  executed the bond ; 
t l ~ a t  the agreeincnt as to the coniniissions and i ts  performance \\ere a 
frautl on thein; and that  the bolid as to tllesii n n s  tllcreby avoided." 
X r .  J l i s t l r c  A ' ~ c ~ ~ y i i c ,  oil 1). 98,  says : "A surety is a 'favored debtor.' 
His  rights are zealouslj guardcd, both at law a ~ ~ d  iu  equity. Tlie 
>liglltest fraud 011 the part of the creditor, t o u c h i ~ ~ g  the c o ~ ~ t r a c t ,  a~lnuls  
it. Any alteration after it is made, though beiic~ficinl to tllc surcty, has 
the sanle effect. H i s  contract, exactly as niadc, is the rncasurc of his 
liability; a ~ i d  if the case a g a i ~ ~ s t  liiin be not clearly nitliili it, 1 1 ~  is 
c~ititlccl to go acquit. Llctllolt 1.. S y?no~rds ,  2 Caiiie's Cas., 1; J l i l l c r  1 .  

S t c l r a r f ,  9 TT'lieat., 681. Hut thcre is a duty i i~cunlbe~it  on him. ITp 
iilust i ~ o t  rest supiiie, close liib eyes and fail to seek importaut i l ~ f o r i ~ ~ a -  
tioil withill hi> reacli. I f  Iiv docs tlii,, and a loss occulss, lie c a i ~ i ~ o t ,  111 

the absence of frautl on tlic, part of the creditor, set up as R d(~fc11se 
facts tlieil first lcanietl wliich he ought to ha7 c l i~ion 11 asid col~sitlerivl 
bclfore el i t~ri l ig into the rolltract. Kerr  011 Fraud a11d Illist:~kc, 96.'' 

Tlie nlally c a w  cited ill t h ~  hricfs of comwcl 011 both side, ha\ e h . ~ i  

cardul lg  co~lsi t ler~d.  Tl'e caullot sustain pl:ii~rtiffs' :~ss ig~~lncnts  of error. 
\\'c think the cgourt below \\as correct 111 the judgn ic~~ t  r ( ~ ~ ~ d t ~ r ~ d .  '1'11~ 
q u ~ s t i o ~ i  was o ~ i c  of f a ~ t  for the jury. 

Prom the rword r i p  (.all fi11d ~ r o  prcjntlicial or ~ ~ \ c r s l l ) l c  error. 
S o  error. 

1 .  Constitutional Law-Statutes - Due Process - Appeal - Condemnit- 
tion-Public Tse. 
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2. Same-Procedul.e. 
A statute permittiiig a municipal corporation to talw private property 

for n public use, bg condemnation, sho~ild be suhstantii~lly follon.ed by a 
mullicipality in taking adrantage of its provisions, and the statute will 
not be declnred invalid unless the nullity of' the act is beyond n rtmxmable 
doubt. 

3. Same--Cemeteries. 
Where the charter of a city or town provides for col~deiilni~ig 12111ds of 

private owners for cemetery purposes in the manlier prescribed for coil- 
tlemnntion thereof for street or other purposes, xvithout specific provision 
for alqwal in conformity with the constitutional due-process clause, under 
tlie g,'c'iier:il statute (C. S., 1724), applying to 1nuiiicil)al corporntions, this 
right of al)pral is preserved, and tlle cliartei~,prorisiolls of tlie city or ton.ii 
will not be declared for that reason unconstitutional by the courts. 

4. Same-Gua~Tlian and  Ward. 
IThcrc. nli infant is the owner of lands souglit to be condemned by n 

muilicilmlitg for cemetery purposes, such infant must d~-.fe~id by her gen- 
eral guardian, where one has beeii a~~pointctl  ( C .  s., 131) ; aud where 
service of process has been made upon tlie general guardinn, and it  
ttlqwnrs upoil tlie ofticer's return of notice that scrrice has bceii esecuted 
ulmn the iiifnlit, such return is sufficient evidrllce of its service ul)o11 tllr 
infniit to take thr  case to the jury npon the qurstion involv~d in the issue. 
C. S., 021. 

6. Sanlc. 
TVlierc tlle general guardi;ni has been mncle a party to proceeiliugs to 

condemn land by a municipality of his \rarci's land for cemetery purposes. 
is the prolwr one to apl~eal to the Superior Court, and prosecute it 

\~ l icn  dissatisfied with t'he value placed upan the \wrd 's  lands by the 
nsscssors appointed under the statute. 

6. Guardian and Wa~~d-Scttlen~ent-Receipt-Acqnitta~~ce-liilection of 
Remedies. 

\There the gtweral guardian has al~pealeil in condemn:ltinn proceedings 
to tlic Supcrior ('ourt from an assessn~t~nt  iuatle of the value of his ward's 
land, and has in good faith agreed upon the value a t  a nluch better l~r icr .  
\vliicli was pait1 and iiicorporated specifically in the filial settlement nit11 
his ward, \~ l io ,  annre  of the circumstances, had accepted it  and given a 
full acqui t t~nce in  writing, in her action against the city, brought nearly 
t\vo yetlrs a f t e r w r d  : H c l d ,  that she had been put to lier election to affirm 
or disaffirm his action \vithi~i a reasonable tiine ttfter rcnching lier m:L- 
jority, :lad her testimony that  she was ulia\vnre that it  \\.as ilicluded in 
her ncceptmice raised an issue of fact for tlie jury to iletermine, and it  
\\-as reversible error for tlie judge to hold i11 her f i ~ ~ o r  as  n matter of Ian-. 

7. Rani-Evidence-Process--Endoi-semcnts: 
A receil~t mid full acquittance By tlie ward n l m  coming of age, given 

to the guardian. arc  prima facie evidence that they spoke the truth. 

i ~ ~ v ~ a ~  f r o m  U a r d i , ~ g ,  J. ,  at l f a r c h  Term, 1923, of I % r c ~ a r o s ~ .  
Civil action. 111 th i s  cause a complaint was  filed, a i d  a n  answer, a n  

nineridcd complaiiit, and a n  a n s w r  thereto, iind a reply. 
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The  plaintiff, Betsy Long, brought this action against t he  defendant, 
the town of Rockingliam, to r e c o ~  cr possession of about 10 15-16 acres 
of land near the tolvli of Rockingham, wliich she claimed n a r  illegally 
taken by the to~i-11 of Rorlriligliani ant1 u w l  as a cemetery, and for 
damages. 

The defendant, ton n of Rockillgharn, admits it took possession of the 
l:rntl, but cont~ntls  tliat it  did so legally, under power and authority 
girell it  in its charter and the Ian-s of North Carolina al3plicable to 
~nunicipal  corporations, for cemetery purposes; that  the land v a s  con- 
demned in accordance with law; that  she and her guardian were s c r ~ e d  
with process, and her general gilarclian, W. F. Long, her uncle, was 
paid full d u e  for the land, more than the jurors al lomd. The  
jurors assessed the land a t  $350 an  acre, and her guardian appealcd 
from the assessment and nftcrwards accepted $4,375 from the t o ~ v n  of 
Rockingham in  full for the land; tliat his returns as guardiail for  
Betsy Long, in thc clerk's office for Rich~nond County, shows : 

"25 October. T o  cash from t o ~ v n  of Rocliingham for 10 15-16 ncres 
land condemned for cemetery purposes, $4,375." 

'Clint each year, from 1913 until Betsy Long became of age, the 
guardian accounts of ITT. F. Long shored that  she was allon-cd 6 per 
cerlt interclst on this amount ; that  Retsy Long became of age 17 -1pri1, 
1919, and slie gave her guardian, TIT. F. Long, receipts for ~ i ~ h a t  he owed 
her as guardian, 28 April, 1919, $5,832.94; 19 June, 1919, $1,673.60 in 
bonds arid war sarings stamps; and the final receipt, with statement of 
account, n as as follows : 

"$2,031.59. Receired of W. F. Long, my guardian, $2.014.65 and 
$17.14 interest in full settlement of all sums clue me, arid I hereby 
rclease 11i111 and his surtties on his h o d  of any further liability by 
reason of his guardianship. 

('This 19 June.  1919. BETSY Lorn." 

That  i n  the qunls paid Betsy Loug Ivas the amount W. F. Long, her 
guardian, recei~etl  from the ton-n of Rockingham, with 6 per cent 
mterest ; tliat sllr r~cei re i l  said sum with full knowledge of all the facts; 
that the ton11 of Rockirighnm took possession of the l a r d  and has been 
5ellilig it of?' in lots for burial purposes; that  i t  a1d the personr n h o  
ha\ e pnrc11ased Iots h a w  spent large surnr of money in  beautifying tllc 
property; that during all of which time Betsy Long and her guardiau, 
1wr uncle, W. F. Long, ha\-e had kno~~rledge of the use made of the 
property and expenditures; that  she came of age 17 -4pri1, 1019, and 
~vaitcd nearly t v o  years before b e p i ~ ~ n i n g  this action, I Alpril,  1921. 
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Tlie defenda~it, tow11 of Rockinghani, ill its allswer, alleges: "Thc. 
plaintiff has thereby, and by lier other acts and accll~iescc~ice in said 
procedure since she attained lier ~iiajori ty,  ratified and confirmed the 
acquisition of said tract of laud dcsc~ibed in the complaiilt by the towll 
of Rocki~igllam, as aforesaid set forth, and tlie plaii~tiff, by lier conduct 
nntl by said affirmance alid acquiescelice a ~ d  by the procedure aforesnit1 
set forth in this amn-er, is estopped to assert title or any other iiitercst 
in and to the tract of l a d  described in the complaint, as  defendants arc 
i~lformetl, advised and beliere, and therefore allege." 

The dcfe~idallt, Betsy Long, replies and says : "Tliai tlierc lias I I C T  c.r 
been any valid conde~nnation by the town of Rocl~i11glim1 of ally of thc. 
lands of plaintiff, and the drfeudant, t o l w  of Roclii~qgliarn, abalidolirtl 
ercn tlie attempted corldemliation and attempted to purchase plaintiff's 
lands from lier guardian, but plaintiff avers tliat her said guardian li:~tl 
no authority to sell ally of her lands to the defe~idrnt ,  and tliat 11cl 
~ i iade  no written contract with the defendant for tlie sale of any of 11w 
lands, and tliat any attempted verbal contract on liis part  was a ~ i d  is 
null and void and incapable of ratification, and she avers that  she lins 
liever ratified same, and she pleads the statute of frauds in bar of ally 
such alleged contract." - 

Tliere were seven issues submitted to the jury. W e  will only co11- 
sider three n.c t l i i l~k necessary for the colisitlrration of this case, which 
are as fo l lom : 

"1. Was the laud described in article 3 of the amended coi111)laint 
ro~~denined for tlic use of tlic dcfclldant as a cemetery under tlie charter 
of the defendant and the  gelma1 l a~vs  of the State ill the years 1012 
a i d  1913, as  alleged in tlie answer? 

"2. Did the plaintiff, after she reached tlie age of twenty-one years, 
by acts of her olvn, na ive  her right to recover the possession of the land 
mid damages for the taking thereof? 

'(3.  I s  tlie plaintiff the owner of the land described in tlie amended 
c~on i~ la in t  ?" 

Tlie defendant lias ill the record screiity-sere11 exceptions and assigll- 
nlcnts of error. The  issues submitted, nncl the charge of tlic court on 
tlicse issues, ve rc  duly excepted to. The  charge of tlir court on tliesc 
t1u.w issues was as follows : 

"The court is of the opinion tliat tliere is not suffic+wt cridence to 
n-arrant tlie jury in answcril~g that  issue 'Yes'--that is, that  tliere is 
]lot sufficieiit ~vidence  to go to tlie jury on tile questio~l of condeni~~at io l~ ,  
and directs that yon shall answer the first issue (SO,) a~i t l  the court lins 
ans~vered it for you. 

"The court is  of tlie opinio~l that  tliere is not sufficie~~t e d e i l c e  to go 
to the jury in ~ ra r r an t ing  thein in finding there was a wairer, if they 
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sllould find the evidence to be as testified to by the  defendant or by all 
the evidence; so tlie court directs you to answer the secorid issue 'So,' 
and the court, to relieve you of that, has already ans~wred  i t ;  so you 
should not disturb yourselves about the first and secorid issues. 

"The court charges you that  if you beliere the eridence you xi11 
answer that  issue-the third issue-'Yes.' " 

There n-as a juclgnient for plaintif-f, and the defendant esceptcd and 
appealed to this Court. The  other material facts will be set forth in 
the opinion. 

CL-\RICSOS, J .  The  first issue submitted to the jury raises the q11t.s- 
tion of la~v-the I :ilidity of tlw condemnation proceeding a11d romtitu-  
tiotiality of the statutcs. 
In C'oble z s .  C'omm, I84  N. C., 248, this Court said:  "VTe should 

apply the principle that  every presumption is to be intlulgcd ill favor 
of the validity of tlle statutc, that  tlle Geueral Aswnbly  is presumed to 
I i a ~ e  acted nit11 an liollcst purposc to obscric the re&ctions aud litilita- 
tions iinposcd by Ian-, am? that legislation - \ d l  be sustained u11les4 its 
in\ alidity is  'clear, complete and unmistakable,' or unleqs tlie l~ul l i ty  of 
the act is beyond a reasonable doubt," citillg authoritieq. I '~mon  1%. 
D o ~ ~ g l i t o ~ ,  186 S. C., 723. 

111 P a r i s  r .  ( ' O ~ R I - L ,  186 N. C., 498, it n a s  said:  "I t  is frequently a 
l)erplesilig ljroblenl to tell ho\v f a r  the i n d i ~ i d u n l  has to yield his per- 
\ollal and property rights for the colnrnon good." . . . 

"Notn i th s t an t l i~ l~  there is  no clause in the Constitution of S o r t h  
Carolina which e s p r e ~ s l ~  prohibits private property from being taken 
for public use without compensation, and although the  clause to that 
effect in the Constitution of the United States applies only to acts by 
the United States, and not to the gowrnlnent of the State (S. I>.  S c l r -  
sotn, 27 S. C., 2jO), y t  tlie principle is so g-rou~ldccl in ~ i a tu ra l  q u i t )  
that it lias l ~ e r c r  been denied to be a part  of the law of S o r t h  Caro- 
litla." Jolimton c. IiunXin, i O  S. C., 5.35. See, also, S. c. Lyle ,  100 
1. C., 497. 

The  rights of niu~iicipal corporntious l ~ a s  recently been thoroughly 
tiiscussed in Gtinfc~* c. S a n f o l ~ Z ,  IS6 S. C., -161, by Aduma,  J. H e  said, 
ill par t  : "111 our opiriioi~, the statutes in question do not offend agaiust 
the Statc Cotlstitutio~l or the due-process clause of the Federal Coasti- 
tution. On the other h a d ,  they afford the plaintiffs adequate means 
litigating the matters in controversy before the hoard of aldermen, and 
if desired, by appeal from their decision to the Superior C'ourt." 
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"Where the Legislature has prescribed a method of procedure, the 
statute on the subject must ordinarily be followed." C l i n f o n  v. John-  
son, 174 N. C., 286; Proctor  v. Comrs.,  182 N. C., 59; Parks v. ( ' o m ~ o . ,  
supra, 497. 

Tho acts of the General Assembly, the charter of the town of Roclr- 
ingham and the amendments thereto were introduced i r  evidence by the 
defendant in the t r ia l  of the cause i n  the court below. 

Pr iva te  Laws 1909, ch. 161, introduced in  evidence, provides: "That 
thr  board of comnlissioners of the town of Rockingham sliall have the 
right, either within or without its corporate limits, to condemn land for 
cemetery uses, as  now proricled by its charter for the condemnatio~l of 
lalid for streets or  other purposes.') 

T h e  original charter of the  town is found in  P r i r a t e  Laws 1387, 
c11. 101. 

Section 26, as amended by P r i r a t e  Laws 1911, ch. 264, relates to COIL- 
demnation of land for streets and other purposes. 

I t  is contended by plaintiff that  the charter under which the tonn  
proceeded to condemn plaintiff's land made no  prorision for condernll- 
ing infants' lands. The  charter provides, "to condemn land for cenie- 
tery uses." The  language is  broad and comprehensivt and should not 
be restricted. The  intention of the Legislature, if the language is liot 
in direct terms, i t  was by necessary implication, to coidemn any one's 
laid-man, wo1iian, infant, etc. I t  was for a sacred purpose--the burial 
of the dead. 

The instant case is  different from that  of E p p l ~ y  v. ~ 7 7 y s o n  C'ity, 137 
X. C., 487, cited by plaintiff. That  case decides: "An incorporated 
town was authorized to erect, own and operate an electric plant under 
c h n p t e ~  217, Pr iva te  Laws 1911, conferring the power of condcmnatioll 
'in tlic same maniler as is now provided by lam for tlw coudenlnatioil 
of lands for streets.' The  charter of the  town contains no method of 
procedure for condemning lands for streets. IIeld, * h a t  to lawfully 
authorize a municipal corporation to exorcise the r ~ g h t  of eminent 
donlain the power must be expressly conferred or arise by necessary 
implication, and the procedure necessary to give i t  efflxt must be pro- 
vided; but a d i d  exercise of this power may be don(. by the munici- 
pality under the general law (chapter 86, section 1, Public Laws 1911), 
where all requisite powers are conferred." 

I n  the case a t  bar the charter contains a method of procedure. SFC- 
tion 26, supra. 

(1) The  comii~issioners are g i ~ e n  the p0wt.r to condemn and appro- 
priate any land necessary for cemetery uses whenever a majority of 
them may think necessary or advisable, on making compensation. 
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The minutes of the hoard of conirnissioncrs of the t o ~ ~ n  of Rockiug- 
ham, held on 14 May, 1912, shows the following: 

"On motion, the mayor is instructed to condemn what land is neces- 
sary for the elilargenlent of Eastside Cemetery, and is to corlsult attor- 
ney in Inanuer to proceed." 

4 Sorembcr,  1912, shows the follon ing : 
"On motion, the mayor is  directccl to take nhaterer  steps that  are 

llecessary in condemning land for the enlargement of Eastside Cemetery, 
aud report to board as soon as possible." 

( 2 )  I t  shall be the duty of the coininissioners of said town to tender, 
through their clerk and treasurer, the amount they may think the owner 
of ally land  nay he entitled to as tla~nages. 

3 December, 1912, shows the fo l lowi~~g  : 
('On motion, the follov-ing order was passed as to condemi~ing addi- 

tional land for Eastside Cemetery purposes, and the treasurer was 
instructed to rnakr the seleral tenders to parties ~ianled, as soon as 
possible, and report 11is action to board: 

.'Ordcr.-It appearillg to the board of conm~isqioners of tlle town of 
Rockil~gham that  additional land is necessary for burial purposes, i t  is 
therefore ordered that the clerk to this board is autlmrizetl, directctl 
and. einponered to te~~cler  to the persons hereinafter named thr  amount 
placed opposite each name in full  satisfaction of their lot or parcel of 
l a d ,  hereinafter described, situate near and adjacent to Eastside Cemc- 
tcry, and described more fully by plot made by C. 11. Furman,  J r . ,  on 
file ill the office of the clerk to this board : 

"To H a l  Cole, $500 for tlie follouing described lot. . . . 
('To X a r y  Fletcher, $200 for the following described lot. . . . 
"To Charlie Esau Leak, $600 for the following described lot. . . . 
"To TT'. I?. Long, guardian of Betsy Long, $123 per acre for a tract 

containing 10 15-16 acres, more or less, described as follons. . . . 
" I t  is further ordered that  in case the parties inentioned above should 

refuse to accept the amount tendered in full satisfaction for the land 
above described, that the magor cause a notice to be served on the par- 
ties ahore named, and directing J. E. Young, chief of police, to sum- 
m o l ~  a jury and condcmn the above-described lands, as is  prescribed 
by lax-. 

"Payment tendered each of the above-named parties and refused. 
"This tlle 9th and 10th day of December, 1912. 

W. L. S C ~ L E S ,  Clerk and Treasurer." 

( 3 )  I f  such ainount should not be accepted in full satisfaction there- 
for, the mayor of the tow11 shall have the power to issue an order 
directed to the town constable or other officer commanding him to 
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summons as jurors three citizens of said town, freeholders, connected 
nei ther  b y  consanguini ty  nor  af l in i ty  w i t h  the  m a y o r  or commiss ioners  
of said t o w n  or  t h e  person or persons whose land i s  to  be condemned.  
(Italics ours.) Said order shall direct the town constable or other 
officer to summons said jurors to meet oil the land to be condemned 
on a day not exceeding ten days from the day of summoning them, 
and the owner or owners of said lands shall be notified by the con- 
stable or other officer of said town of the summoning of said jurors, 
and the time and place of their meeting and the purpose of their meet- 
ing, for fire days before the day when the said jurors will meet to 
condemn the land. 

The follo~ring is the summons : 

"To J. E. Young, Chief of Police: 
"You are hereby cominandecl to surnnion Wm. Ehtwistle, J. P. 

Maurice, and J. Mr. Brigman to meet on Monday, 23 December, 1012, 
at 3 o'clock p, m., on the premises adjacent to the Eastside Cemetery 
lot, belonging to Hal  Cole, Mary Fletcher, Charlie IEsau Leak, and 
Betsy Long, for the purpose of assessing the damages ihat may accrue 
to the owners thereof by condemning it for the use of a public burial 
ground. 

"Herein fail not, and of this summons make due return. TITitness 
iny hand, this 17 December, 1912. 

W. iV. EVERETT, 
X a y o r  of t h e  T o w z  of Rockingham." 

On the back of the summons appears the follo~ving: 
"The Town of Rockingham T. Hal Cole et al. SI mmons. J u r y :  

Wm. Entwistle, J. P. Maurice, J. TI7. Brigman. Received 17 Decem- 
ber, 1912; served 18 December, 1912. J. E. Young, Chief of Police. 
Written notice served on Hal  Cole, Mary Fletcher, and Charlie Esau 
Leak, 17 December, 1912, and on Betsy Lung and W. F. Long, guar- 
dian, 18 December, 1912, reciting the date the jurors met, at what 
place, and the purpose of this meeting. J. E. Young, C'hief of Police." 

(4) Said jurors, attended by the constable or 0th.r officer, after 
being sworn by the mayor t o  do strict  a n d  impar t ia l  justice between t h e  
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p u ~ t i c s  (italics ours), shall proceed to conde~nn the land and shall assess 
the damages sustained by the on ner or owners of such land;  and the 
said jurors shall, under their hands and scals, make a returil of their 
proceedings to the  ma-o r  of said town, and tlie board of connnissioners 
of tlie said tonm shall make coinpensation to such owner or owners of 
said land for  the amou~l t  of damages so assessed by said jurors, or  a 
majority of tliein, on the return of the report of said jurors to tlie 
mayor of said town, and the payn~cnt  or teiider of payinent to tlie 
owner or owners of said land by the town clerk and treasurer, under 
the order atitl direction of said conin~issioners of said town of tlic 
: t~noui~t  of darnagps so assessed, by said jurors or a majority of them, 
said land coiideii111~(1 dial1 be in all respects under the control of the 
board of conini i~s ion~rs  of said to~vn.  

Tlle follo~ving is the rcport of the jurors : 

"111 re  The  Town of Rockinghain, S. C., r. H a l  Cole, Mary J a n e  
Flctcllcr all11 Betsy Long, by her Guardian, W. F. Long. 

"To W. K. Ewre t t ,  N ~ I Y O ~  of the T o ~ v n  of Itockingham : 
"TTre, the ~ i i i d~r s igned  jurors, appointed a i d  summoned to assess the 

dai~iagcs that nil1 be sustained by H a l  Cole, Mary J a ~ i e  Fletclier aiid 
Bctsy Long, the omicrs of certain lands lying ill the county ,of Rich- 
i~~o i id ,  and situate llear Eastside Cei~letcry, n-hich tlie said tonn  pro- 
poses to coiltlein~~ for its use as a public burial g romd,  met on 27 
December, 1012, the day to vllich we were regularly adjourned, after 
first har ing  met on 3 December, aild after first har ing  been duly 
sworn, we ~ ~ i s i t c d  tlie preniiscs of the owners, and after taking into 
full  consideration the quality aud quatititg of the lands aforcsaid and 
all losses likely to result to the ownerq, n-c hare  estimated and do 
assess the damages aforcsaitl as follon s : 

"To H a l  Colr-$1,600 for the folloning described lo t :  L)escrib- 
ing it. 

"To Mary J a n e  Fletcher-$1,000 for the lot described as  follows: 
Describing it. 

"To Elizabeth (Betsy) Long-$3.50 per acre for a tract coiitaining 
ten and fifteen-sixteenths acres, described as follows: Describing it. 
Total, $3,525.12. 

"Giren under our hands and seals, this 27 December, 1912. 
WAI. EKTTTISTLE. (SEAL.) 
J. W. BRIQJIAS. (SEAL.) 
J. P. MATTRICE. (SEAL.)" 
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EXCEPTIOXS FILED BY TV. F. LOSG, G ~ A R D I A ~  O F  I ~ E T S Y  LOXG. 

"W. F. Long, guardian of Elizabeth Long, appeals from the assess- 
ment made by Entwistle, Brigman, and Naurice of land belonging to 
his said ward, for  the following reasons: 

"1. Tha t  said T-aluation is not as much as the l a r d  i s  worth, and 
much below what the same will sell for  on ten secondir notice. 

"And the following exceptions are made as to the appointment of 
the assessors or jury :  

"(1) Tha t  the landowners had no say as to who said jurors should 
be, and mere n'ot consulted as to same. 

"(2) Tha t  the law requires freeholders to perform iluch service, and 
in this case was not complied with." 

24 June,  1913, shows the follo~ving : 
"On motion, i t  was ordered that  $350 per acre for ten acres be ten- 

dered W. F. Long for land for cemetery purposes and that  surveyor be 
employed to begin work on same. Motion amcnded to eniploy land- 
scape gardener to do the work." 

3 September, 1913, shows the following: 
"Mr. W. F. Long, guardian, made the town an  offer to accept $4,000 

for the ten acres land adjoining the Eastside Cemetery, and on motion 
of Gore, seconded by Whitlock, it was decided that  this otfer be 
accepted." 

7 October, 1913, shows the follo~ving : 
"Motion Mr. Gore, seconded by Mr. Barrett,  that  x p e r s  of W. F. 

Long, guardian of Betsy Long, be accepted for cemetery lot at $400 
per acre for the 10 and 15-16 acres, when papers are  approved by 
Attorney McLendon. Motion carried." 

We give abore the substance of the charter and the manner in which 
the plaintiff's land was condemned. 

The  constitutionality of the statute and the raliditp of the proceed- 
ings presents serious questions : 

(1 )  The  first tender before the assessment of damages made under 
the statute was made not to the owner, but to Mr. F. Long, guardian 
of Betsy Long, the plaintiff. The  guardian refused this tender. Then 
the jurors were summoned and regular notice served on the owner, 
Betsy Long, and her guardian, W. F. Long. She and her guardian 
had notice of the time and hour the jurors were to meet, viz. : "Monday, 
23 December, 1912, a t  3 o'clock p. m., on the premises." As f a r  as the 
record discloses, the  jurors met a t  the place and t i n x  appointed ~ n d  
adjourned to 27 December. They were duly sworn and made their 
report. 
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Did the plaintiff, Betsy Long, ha1 e her "day in court 2" 
The first tcnder, although not made to Betsy Long, but her guardian, 

~ v e  do not think material as she was not prejudiced, as the amount 
afternards paid lier guardian exceeded several times the amount t m -  
tlered. She  T i m  tendered $125 pCr acre and the amount paid her 
guardian n a s  about $400 per acre. The  teilclcr n a s  a formal and not 
;L material matter. Dzcrllcy 1' .  Il'yson, 167 X. C., 67. The  officer's return 
s l i o ~ s  that  she and lier general guardian Txre both pcrsonally served. 
111 the iew n e  take of this case, the rtlnedy, if plaintiff had one, v a s  
a motion in the cause to set atidc the proceeding. We have not over- 
lookctl her elidence (nliich was escc)pttd to by defendant) and is  as 
foll0lI S : 

"Q. Nibs Betsy, ditl Mr. J. E. Young or ally one else eJer read a 
iurninonr or ~loticc to you that  thoy ~ e r c .  going to corldemn any of 
your land ill 1012 or 1013 or any other t ime? Answer: 'So ,  he  did 
l10t.' " 

C'. S. ,  921 ,  is as follo~vs: ( 'Wlicl~ a ~ ~ o t i c r  issues to the sheriff, his 
rctunl  thereon that the same has h c c , ~ ~  executed is sufficient evidence 
of i ts  s en  ice." 

I n  LUXP Draln.ac/e C ' o i r ~ r ~  1 % .  S p c m  el8, 17-1 S. C., 36,  it is held: "The 
ihcriff's return slionirig s c r ~ i c e  of summons on deferdant in an acation, 
in this case proceedings to establish a tlraiiiage district, is t a k m  as  
p i m u  fn i  ic! correct, and may riot 11e succesifully attaclred by motion ill 
the cauyc, exccyt by rlear and unequivocal eridenco, requiring the testi- 
111ony of more than ontl perso11 to overturn the official return of the 
officcr. Revisal, 1529 (C. S., 921)." See cases cited and Caviiress v. 
I l un t ,  150 S. C'., 356. 

I n  the C'uri,lcsi C U S P ,  supra ,  354, A l l l c ~ z ,  J., says: "I t  makes little 
ciiffercnre nlirlther this action is callcd one to remove a cloud from 
title or to invoke the aid of a court of equity to prelent  an injustice, 
its purpow is to set aside a juclgiiieiit, rt.gular on its face, and rendrred 
on proress sllon-ilig service, and under such conditions the law fur-  
~ l i s l ~ e s  a complcte and adcquatcl remeily by motion in the  original 
action. The  autllorities in su l~por t  of this liri11ci~)le are  numerous, 
arid it is  correctly stated in S'foi1,s u. S totXs,  179 X. C., 288, as follows: 
'Wlicre it appears that surnmoni ha t  bee11 scr\ed, ~vl-hrii in fact it has 
]lot been, the renietly is by motion ill the cauw to set aside the jutlg- 
ment, and not by ail indrpe~~del i t  c i ~ i l  actiol~, but \\hell it  appears on 
the record that it has not been s cncd ,  tllc judgment is  open to col- 
lateral attack. Doyle  1 ' .  B r o w n ,  7 2  S. C'., 393; IT'lritehumt c. TTUILS- 
11orfpi/oi1 Co., 109 X. (I., 3 4 2 ;  C'urter I . .  Rouilti-ce, ibid., 2 0 ;  R u t l ~ e r -  
f o r t 1  1 % .  Ra?j ,  147 S. ('., 233; Kach ley  c. l:/ , l)erfs,  117 N .  C., 2 0 1 ;  B a d e y  
r .  flopLcizs, 152 S. C'.. i 4 S ;  l largrocr  1'. 11'rlson, 148 S. C., 439; G'lis- 
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son 7 % .  Gl i s son ,  133 S. C., 185;  B a v e f o o f  2.. I l l u s s e l w l ~ i t e ,  ibid., 208.' " 
When the special statute is silent by analogy, ordinarily, we think the 
general statute applicable. 

The  plaintiff in tlie proceedings mas represented by her general 
guardian. When she was served, if she had no general guardian, then 
a guardian ad  litewl could have been appointed. 

C. S., 431, is as follows: "In all actions and special proceedings whe~i  
ally of the defendants are infants, idiots, lunatics, or persons n o n  corn- 
pos m e n f i s ,  whether residents or noiiresidents of this State, they must 
defend by their general or testamentary guardian, if they have one 
within this S ta te ;  and if they have no genwal guardian or testamentary 
guardian in tlie State, aud any of them has been summo~ied, tlie court 
ill which said action or special proceedi~ig is pending upoil motion of 
ally of the parties, may appoint some discreet person to act as guardiail 
ad l i f enz ,  to defeiid in behalf of such infants, idiots, lunatics, or persolis 
non  c o m p o s  mentis," etc. 

Tile guardiaii had a right of appeal under the gene id  statute, which 
is broad a i d  coniprehe~isive. I t  is Public: Laws 1503, ch. 148, and is 
clltitlecl "-In act to secure the right of tr ial  by jury in certain cases." 
111 C. S.  it is sectioii 1724: " P r o r i s i o n  for  jury f?.ial o n  e.rcrpfions t o  
~ ~ l ~ o r t .  111  any action or by ally railroad or other corpora- 
ti011 to acquire rights of way or real ~statc. for the use of such railroad 
or corporation, and in any actioli or proceeding hy ;my city or town 
to acquire rights of way for streets, any l~erson interc~sted in  the land, 
or tlie city, town, railroad or other corlsoratioii shall be entitled to 
1i:ivc the aniount of damages asscssed by the conmlissioners or jurors 
hcard and deterniined upon appeal before a jury of the Superior Court 
ill term, if upon the hear i l~g of sucli appeal a trial by a jury be de- 
manded." Cool; c. V i c k e r s ,  141 N. C., 107. 

Under the charter of the town of Rockinghani, the right to conclennl 
for cemetery uses was made the same as provided for condemning land 
for streets. W e  think the charter of the town of Rocli.ingham in refcr- 
eilce to condemnation of the land for cemetery purposes constitutional, 
a ~ t d  tlie procedure valid and substantially complies with the statute. 
R. R. 2.. E'ly, 95 N. C., 77;  8. v. L y l e s ,  100 il'. C., 497 ,  S. v. J o n e s ,  139 
X. C., 613, and cases cited. W e  repeat what was said in  P a r k s  c .  
Comrs . ,  s u p r a ,  499: ('The power that  can be granted to local govern- 
mental agencies, unless restrained by constitutional provision, a re  broad 
and comprehensire. T h e  p o w e m  w h e n  g r a n f e d  should  be exercised w i t h  
care  a n d  caution." (Italics ours.) 

The  second issue raised the  question of ratification after the plaintiff 
came of age. 
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I n  Sorzcood v. Lassiter, 132 K. C., 55, Walker, J., said: "When the 
plaintiff receired the money he  did something that was utterly incon- 
sistent mith his right to repudiate or disaffirm the sale. When a party 
has the right to rat ify or reject, he  is put thereby to his election, and 
he must decide, once for all, what he  will do, and when his election is 
once made, it immediately becomes irrevocable. This is an  elementary 
principle. Austin c. Stewart, 126 N. C., 525. He could not accept the 
money derived from the sale and a t  the same time reserve the right 
to repudiate the sale. Kcrr u .  Sanders, 122 N. C., 635; Xendenhall 
c. Xemlenhall, 53 K. C., 257. I t  is familiar learning that when two 
inconsistent benefits or alternative rights are presented for the choice 
of a par t r ,  the law imposes the duty upon him to decide as between 
them, ~ i h i c h  he  will take or enjoy, and after he has made the  election 
lie must abide by it, especially when the nature of the case requires 
that he should not enjoy both, or when innocent third parties may 
suffer if he is permitted afterwards to change his mind and retract." 

111 this action there is no allegation of fraud or deceit. The action 
is brought on the ground that the act is unconstitutional and the pro- 
ceedings thereunder is invalid. The whole procedure yoid-not irregu- 
lar or yoidable. 

The evidence undisputed was that the plaintiff lived in the town of 
Rockingliam. I t  was her horne. H e r  uncle, TV. F. Long, was her gen- 
eral guardian. The land condemned for cemetery purposes were 
10 15-16 acres on a public highway near the old cemetery, close to the 
tow11 limits of Rockingham. She lived most of the time mith her 
guardian, Mr. F. Long, and the last six years befbre the tr ial  with 
TIT. F. Long, J r .  She  went to the graded school in  Rockingham and 
left when in  the ninth grade and went to Belmont School and Peace 
Institute. She said: "I testified in the  other tr ial  of this case that  
I knew the cemetery was on my land or the  land I claimed, and this 
is true, and I have known this from the beginning." She had a se t t le  
ment with her guardian after she came of age and signed the receipts 
for the items of money turned over to her. She further said:  "My 
guardian is still livirlg; he  is right orer there (meaning in court). 
The best relations existed between me and my uncle, who mas my 

and hare  existed during all my life. When I signed those 
receipts shown me and attached to defendant's Exhibit 1, I knew I 
mas making a final settlement with my p a r d i a n ;  that  is what I went 
to his office for. H e  made a final settlement with me there. H e  turned 
over the property to me that  belonged to me." 

On redirect examination she stated: "At the time I signed those 
receipts I did not read them; I do riot know what was in  them. 
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"Q. Did you know there was any attempt on the par t  of any one 
to sell your land out there? Answer: 'KO, sir.' 

"Q. Did you know there had been any attempted condemllatioxi of 
any of i t ?  Answer : 'No.' " 

The  guardian returns of W. F. Long shows that  cln 4 dp r l l ,  1913, 
lie had on hand $3,709.87, and on 25 October, 1913, lie had this addi- 
tional sum, "To cash from town of Rockinghain for 10 15-16 acres of 
land condeimled for cemetery purposes, $4,375." Plaintiff's personal 
estate was increased over double when shc was about 13  years of age, 
arid from the returns her i n c o m e i n t e r e s t  on the money-vas more 
than doubled and each year accounted for in her guardian's return. 
She received and receipted for this additiolial fund conling from the 
town. She  waited two years after arriving of age before bringing this 
action. 

I f  the coiideninatioil proceedirig had been irregular or voidable, there 
w:1s f a r  more than a scintilla of evidence to go to the jury on her ratifi- 
cation with knowledge. The  receipt and release were prima facie evi- 
dence that  it spoke the t ru th  and was correct. 

The  third issue mas: "Is the plaintiff the owner of the land described 
in the amended complaint?" From the view taken of this case, we 
think the court below was in  error i n  its charge on this issue. 

W. F. Long was the general guardian of Betsy Long; x-as entrusted 
n i t h  her estate. H e  gave bond as such guardian as required by law. 
H e  was the uncle of the plaintiff. The  statute put on him the responsi- 
bility when she and he were notified to appear and do all that  was 
reasonable and necessary to protect the rights of his ward and niece. 
He v a s  present when the jury met, and after the j ~ r o r s  made their 
report he filed exceptions, but did not perfect the appeal and took the 
riioney and allowed the defendant to  take possession of the property 
and use it as a burial ground for the dead. R e  stated, '(1 told the 
attorney for the board that  if they would make the amount $400 that  
I would not pursue the appeal." 

Sec. 3, 11 C. J., p. 1123, says: " In  the absence of any statutory 
restriction, a guardian has authority to compromise a claim existing ill 
fnl-or of his ward, provided he acts in good f a i th ;  bu -  the n a r d  is  not 
bound 1)y a compromise which is unfair  or fraudulent or is  not made 
in good faith." Bunch 1.. Ll~rnber Po., 174 N. C., 8 ;  ('dp 1.. Stanford,  
112 N. C., 664: Luton r .  W'ilcoa, 83 N. C., 20. Set., also, Rector L*. 

Loyging Co., 179 S. C., 62. 
The town, i n  good fai th,  with the  consc~nt of W. F. Long, guardian 

of Betsy Long, took possession of the land and has scld lots, since the 
condemnation, to various parties, arid i t  has been be,lutified and ever 
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since h a s  becn used a s  a sacred place-the bur ia l  of t h e  dead. T h e  
plaintiff received t h e  money f o r  th i s  bur ia l  g round  f r o m  her uncle, 
her  general  guard ian ,  and  released h i m  and  h i s  sureties f r o m  a n y  lia- 
bility. I f  lie h a d  not performed i n  good f a i t h  h i s  d u t y  t o  her  as  
guard ian  a n d  squandered her  estate, o r  \%as  ~ e c r r a n t  to  nrry trust  tlic 
l aw imposccl on  h i m  as such gu:~rtliali ,  she co~lltl  have sued llinl. 111  

t h e  instant  case, if h i s  coriduct r w s  c o l l u s i ~ a  and  i n  f r a u d  and  i n  sub- 
s tant ial  prejudice of her  rights,  she could haye  sued him. S h e  says, 
"The best of relations existed betn-ern nlr a n d  my uncle, n h o  n a s  m y  
guardian,  and  have  existed dur ing  al l  illy life." T h e  record sho\r.s he 
nindc rcgular  a n n u a l  returns-itrmized and  accounttd to  her  f o r  t lw 
iiltcrest on t h e  money each year. W e  a r e  askcd to declare \aid a kg is -  
l a t i re  act-which o u r  decisior~s 1 i a ~ e  unifornily lield conltl not he t l o ~  
"unless  t h e  nu l l i t y  o f  t h e  act  i s  beyond n r fmonable  tloubf." TTTe a r c  
askctl to  declare invalid rrliat t h e  m q o r  a n d  tow11 commissioticw of 
Rockiiigham did-in good fa i th ,  under  lcgislatire authori ty .  W h a t  
the jurors  wcre sworn to do-'(strict and impar t ia l  justice betwecn tllrl 
parties." Wliat  Mr. F. Long, t h e  uncle and  t h e  general  guard ian  of 
the p l a i ~ t i f f ,  did. rnder all the facts  and circulnstances of this  case, 
Tve think, f o r  t h e  reasons g i r e n  i n  th i s  opinion, i n  t h e  charge of t l i ~  
court below t h r e  n-as error ,  and  there  should be n 

Stw t r ia l .  

(Filed 20 February, 1024.) 

1. PleacLings-Equity-Specific Performance. 
A suit for snecific performance of a contract to c o ~ l v t ~ ~  1:intls \ \ i l l  not 

he dismissed for insufficiency of allegations to tnaiuta~n an action for 
the relief sought nlien i t  contains a prayer to that rbect, and, coli~truinq 
the coml~laint liberally, the allegations appear to Iw .nfhcient 

2. S'wne--Actions at Law-Constitutional Law. 
TYhere the voml~laint is construed to br sufficient to sust;lin the snit  

for specific l)erformance, objection for intlrfinitcnt~as or tlint tlic action 
sounded in dnniages in a court of Ian, must be rnnde in a l ~ t  time; a1111 
n-here a good cause of action is  stated for equitable relief, but clefectiw 
i n  form. the court may require the pleadings to be made dcfinite atid 
certain by amendment, the distinction between suits in equity and actious 
a t  law as  to jurisdictional matters being abolished by Constitution of 
Korth Carolina, Art. IV, sec. 1. 



I N  THE SUPREME COURT. 

3. Evidence-Contracts-Written Instruments-Ambiguity. 
A latent ambiguity in the description of a deed or contract to convey 

lands may be aided by parol evidence to fit the land to the description. 

4. Same-Deeds and ConveyancescDescription-Strtture of Frauds. 
Where the onners of land hare  entered into a writing sufficient under 

the statute of frauds to make a binding obligation upon them to convey 
it ,  and to sustain a suit for specific performance, a descril~tion of a 
tracfi of land known by a certain name and containing a certain number 
of acres may be shown by parol to include certain dwellings on lands 
that  had been used in connection therewith, and contained within the 
acreage and boundaries of the lands known by the name designated, and 
apparently included in the consicleration agreed upon by the parties. 

Where the owners of lands have agreed to convey them in a ~vri t ing 
sufficient under the statute of frauds, they will be bound to specifically 
perform it ,  and objection that  the deed tendered by them, nhich did 
not conform to the description in the contract, could not be set aside 
except for fraud or mistake, is untenable. 

6. Sam+Principal and Agent. 
Evidence is held sufficient in  this case to be submitted to the jury 

upon the question of agency and ratification by the principal in the 
execution of a written agreement, which tends 'to show that  the prin- 
cipal had desired to sell her interest in the land under the contract, 
had participated therein, a110 had afterwards received her proportionate 
part of the consicleration. 

7. Same--Specific Performance-Equity-Burden of Proof-Ti3als. 
Where the onners of land have entered into a sufficient writing under 

the statute of frauds to sustain a suit for specific performance of a 
contract to convey land, and there is no element of fraud or mutual mis- 
take involved in the written contract to convey, and the defendants 
have tendered a deed convrying only a part of the land contracted for, 
the plaintiffs seeking this relief have only the burden of satisfying the 
jury of their demand for the relief sought by the greater weight of the 
evidence. 

8. Same--Principal and Agent-Par01 Evidence. 
Par01 evidence of agency for the sale of land is only competent where 

the written contract contains a latent ambiguity, and is inadmissible to 
vary, alter or contradict the unambiguous terms of the written instru- 
ment. 

APPEAL by defendant  f r o m  Pinley, J., a n d  a jury, a t  February  Term,  
1923, of CALDWELL. 

The plaintiffs allege, in p a r t :  

"Tha t  on  11 June, 1921, t h e  defendants, E l iza  P. HIarshaw-, Hal C. 
M a r t i n  a n d  Johnsie  Mar t in ,  executed a n d  delivered t o  J. W. Self,  a 

real  estate dealer of Caldwell County, E o r t h  Carol ina,  a wri t ten con- 
t rac t  i n  words a n d  figures as follows: 



J .  T V .  SELF, Kcal Estate .  

LEKOIK, PT. C., 11 June,  1921. 

"The follo~i-illg is a full description of nlg propertx, nhicli J. W. Self 
is arrtllorized to offer for sale according to terms specified belon.: 

t i  Character, I farm. Location, Collettsrille, S. C. Distance from 

Lc~loir, 10 miles. Size of lot, 105. Sunlber  of acres in cultivation, 
1 0 ;  hottoin, 10. Timber, . Total, . Character of timber, 

. Ih-elliilgs, 2. Itoomr, . Storlca, . C'onditio~i, fair .  
-1pplc trees, 11ea~h tr tm. Other fruit ,  . Water supplg. spri~ig.  

"Lev cst price, $5,000 net to owners. 
"Tcrrnr of p a p ~ c n t  : $5,000 cash. Balance 12 nlo~iths, nit11 interest 

from date of sale. 
"I t  is  agreed that gra\cgard shall be exempted. suitable sizc." 
The latter part  of the co~itract  says: "The above described tract of 

land is k11ow11 as the Harsham Land." 
"That nftcr said I1 Julie. 1921, and prior to 20 June ,  1921, the 

plai~ltiff, I. G. Green, agreed a ~ i d  contracted to ljurcliase the bait1 land 
rcferrcd to ill tlic said ljaper-writing (property described in contract 
~v i th  J. Mr. Self) ,  it  beiug agreed betweell him and his coplaii~tiff, J .  V. 
Gragg, that  said Gragg contracted to furnish a part  of the purclmse 
price of the la11i1 described in  said paper-writing, and tlle said I. G. 
Grccn noulcl, after acquiring said title thereto, c o l ~ c y  a portion of 
,snit1 lauds thereby acquired and purclmsed to the said J. IT. Gragg. 

"That the defendant., Eliza P. Harslla~\-, H a l  C. Martin a i d  Johnsie 
Martin, by deed datcd 20 Junc ,  1921, uudertook to convey, and as 
plaintiffs a rc  adlised, believe and allege, did colivcy all their right, 
title aild interest to the plai~ltiff, I. C. Green, to the lands describccl 
in the paper-xi-riting of 11 Julie, 1921. 

"That thereafter, oil 27 June,  1921, the plailltiff, I. G. Green, con- 
v c y d  by proper deed ill fee a portion of snid tract of land described 
ill the deed of 20 Junc.  1921, to his coplaintiff, J .  T. Gragg, 111 1""- 
suance of his agreement and contract. 

"That the d e f e ~ ~ d a n t s  are  ill the unla~vful  and wrongful possession 
of :i part of the land conveyed bg the plaintiff I. G. Green to the p la i~i -  
tiff J. T. Gragg (snid portion being described by metes and bon~lds).  

"That the plaiutiffs a rc  advised, believe and allege tlic title to  the 
prcmises described in the foregoing paragraph Tvas conreyed and passed 
to the plaintiff I. G. Green, and through him to his coplaintiff J. V. 
Gragg, by the dccds above referred to;  that the plaintiffs, a d  especially 
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tlie plaintiff J. V. Gragg, have demanded the possesriion of the same, 
a i d  tlie defeiidaiits have wrongfully refused to surrerdcr the same. 

"That reasonable rental for the 2 acres and 18 poles is $60." 
F o r  a second cause of action, the plaintiffs allege, in p a r t :  
"That the defendants, as the  plaintiffs are inforned,  beliere and 

allege, a few days after they had recciwd the full purchase price of tlie 
lands referred to and described i n  the  said paper-writing of 11 June,  
1021, and the execution of the deed aforesaid, began to assert title to  
and claimed tha t  portion of said land ~ r h i c h  is described in the first 
causc of action, tlie d u e  of said portion beillg about one-fourth the 
value of tlic entire tract of land, claiming and asserting tliat they had 
not conveyed the same to the plaintiff I. G. Green by the said deed to 
him, although tliey knew the said Green was paying the full  purchase 
price in reliance upon the fact that  the defeildallts had agreed to con- 
w y ,  ant1 with the belief and understanding that tliey were conveying 
to h i i i ~  the said portion of the  said tract as well as a11 of the remainder 
tlicrc,of to which they or ally of them had titlc. 

"'l'l~at defeudaiits, Eliza P. Harshan., H a l  C. Nart i i l  ailti Johnsie 
hIWtil1, not only by the said paper-writing of 11 June,  1921, but by 
their coiiduct aiid spoken x-ords, represented to tlie plaintiffs, and to 
other prospective purchasers with \ v l ~ o n ~  J .  TIr. Self, their agent, might 
eiitcr into negotiations for tllc sale of the said  land^,, that  tliey \ x r e  
offering to sell upon tlie terms stated in said iiistrunieilt all the right, 
titlc and interest that  they or each of them had in  ihe said 135-acre 
tract of land, and in  any and every par t  thereof, anc if tlie plaiiitiffs 
had ~ i o t  so believed a i d  rclicd oli said represrnt:~tioil; t l i ~ y  would not 
h a w  parted with their moiiey, as said defendants TI-ell knew. 

"That 1v11e11 plaintiffs learned that  t l i ~  defendants, Eliza P. I I a r -  
sha~v,  H a l  C. Xar t i i i  and Jolinsie Martin, v c r e  setting up claim ant1 
dcelnri~lg tliat they had not conveyed to the plaintiff I. G. Green that  
portion of said tract described ill thc first cause of action, they caused 
to hc prepared a deed specifically conveying tlie same, and requested 
the dc,fendnnt Eliza P. IIarshan. that  slie execute, aclmolr-ledge and 
dcliwr the  same to liini; tha t  $lie r c f ~ i s ~ d  and still rcfuscs to esecutc 
the said deed, notwithstailding tlic cor~trnct of 11 June,  1921, to tlie 
said J. TT. Self. 

"TYlierefore, plaintiffs pray judgilicwt upon t h ~  first ca~ise  of action, 
tliat the plaintiff J. T'. Grngg be dcclarrtl the ovlicr ill fee and eutitlctl 
to tlic iliiinediate possession of the "acre:; and IS po es (described by 
nlc3tcs and bounds in the first causc of action) ; or if, under the court's 
c*oiistructioii of the deed of 20 June,  1921, tlie title to the land ill ques- 
tion Tras not conveyxl, aiid did not pass, then upon the second cause 
of action plaintiffs pray a decree requiring that  the defendants, ant1 
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more particularly Eliza P. Harshaw, specifically perform the contract 
of 11 June,  1921, by causing to be conveyed to the plaintiff J. V. Gragg 
that portion of the said lands, and that  the plaintiffs recoJer their 
costs, to be taxed by the clerk, aud for all other and general relief as 
may be just and right in the  opinion of the court." 

The tlefmdant Eliza P. Harslinw, ans~vering, adniits signing the 
option to  J. W. Self. A2dniits signing deed to I. G. Green, '(but she 
deiiies that  she intended to  convey or tha t  she did convey any par t  of 
tlie land in controversy in the action," the 2 acres and 18  poles; and 
ansn wing further, s a y  : 

"That she disclaims any right, title or interest in any lands described 
in tlie complaint except the 2 acres and 18  poles described in  the coni- 
plai~it ,  and as to tha t  portion she avers she never conveyed the same 
or any part  thereof to ally one; neither did she attempt or agree to 
convcy the same to any person whatsoever." 

I l a l  C. Martin and Johnsir  X a r t i n  answer and say:  
"Tllat they disclain1 any right, title to, or interest i n  tlie lands in 

con t ro~  rrsy." 
\V. P. Spencer ansners and says: 
'"l'liat lie clisclaiins any  right o r  title to the lands in controversy 

~n this action, and has no interest in the same except that  of a renter 
or tpl~tr~lt  of the defendant Eliza P. Harshaw, and now stands ready 
to surrender whatevcr possession lie has to any person or persons who111 
tile court niny adjudge to be the owner of the land in controversy." 

The folloning issues were submitted to the jury and their ansxers 
to the same: 

('1. Did the  defendants, by their contract with J. W. Self, dated 
11 June,  1021, authorize the sale of and agree to convey the lands in 
roiltrorersy ? ,2ns~ver : 'Yes.' 

( '2.  Did the defendants, by their deed to plaintiff I. G. Green, dated 
0 Julie, 1021, convey the larids in coi i t ro~ersy?  Answer: 'So.' 

"3. Did defendants, nrongfully and in  violation of the said contract, 
dated 11 June,  1021, fai l  to convey tlie lands in  controversy? .2ns\ver : 
'Yes.' 

"4 .  What is t l ~ e  anriual rcwtal ~ a l u e  of the lands in controversy? 
.111sn er : '$60.' " 

r 1  i l l e  court below gaT e judgnlent i n  accordance x i t h  the verdict for 
the 2 acrcs and 18  poles-being the land conveyed by Jacob N. I I a r -  
sliaw to E l i m  P. I-Tarsha~v on I1 June,  1006, am1 order to make title 
:is pro~idecl  in C. S., 608. The  defendant Eliza P. Harsha~r-  excepted 
a ~ i d  apl~ealed to this Court and assigned errors, which will be considereti 
111 the opinion. T h e  other defendants did not appeal. 

'I'he other material facts \ \ i l l  be ir+ forth in the opinion. 
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IT. A. Self and Laurence Wakefield f o r  plaintiffs. 
II'. C'. S e w l a n d ,  S .  J .  E r v i n ,  and 8. J .  E r v i n ,  Jr., f o r  defendant .  

C'LARICSOS, J. The  suit in controversy involves 2 acres and 18 poles 
of lalid. &loses I\'. Harsliaw and wife, Mary 31. Harshaw, on 11 March, 
1901, made a deed to their son, Jacob K. Harshaw, for the land in 
cout~oversy. Jacob N. IIarshaw, on 11 June, 1906, deeded the land 
to Eliza P. Harshaw, his wife, who is tlie defendant, appellant, i n  this 
case. hloses 3. Harshaw aud wife, Mary 39. Harshaw, on 22 Decem- 
ber, 1906, conveyed the 13.3 1-3-acre tract to Jacob N. Harshaw and 
his children. That  the 2 acres a i d  18 poles was excepted from this 
co~~vcyance.  Tlie gist of this su i t :  I t  is  claimed that  tlie 2 acres and 
I S  poles and the 135 1-3 acres were considered one tract, know11 as 
the "Harshaw Laud," and were sold together. Jacob S. Harslmw is 
dead and left surviving hiin his widon., Eliza P. Harshaw, aud one 
child, Johnsie Xar t in ,  who married H a l  C. Uar t in .  T h e  deed from 
Eliza P. Harshaw, H a l  C. Martin and Johnsie I I a r t i n  to one of the 
plaintiffs, I. G. Green, is dated 20 June,  1921, and it is claimed was 
made in pursuance of tlie "J.  W. Self property contrr~ct" set forth ill 

the complaint. Tlie cleeti states, "Beil~g the land deeded by Moses K. 
Harshaw and wife, Mary 11. Harshaw, to Jacob K. Harshaw, the 
period of his natural  life, and after his death to his children." And 
describes it as "containing 135 1-3 acres, more or less." There is re- 
scn-ed and esccptrcl from thrx deed certain lots which were co~~veyed 
before by Xoses X. Harshaw and wife, X a r y  &I. Harshan-, to other 
parties; said lots contained in the above boundary and deeds for same 
hcing registered ill thc office of tlic register of deeds for Cald~vell 
County, N. C., to which deeds and the rccords thereof refermice was 
nlade for greater certainty. 

l 'he defendant contends : That  there ~ve rc~  no allegations in the com- 
l~ la in t  setting out facts sufficient to constitute an action for specific 
pcrfornim~ce. That  the action should have been dismissed and a judg- 
11ic1~t as of 1101isuit a l l owd  by the court below. V d e r  our liberal 
practice, we think the coniplaiut sufficient. The  prayi r  of the plain- 
t i ff$ asks for specific performance "and for all other and general relief 
:ls may be just aiid right in the opinion of the court." 

The  issues submitted, the facts adduced on the trial, the col~teiitions 
sct forth by the court on the  tr ial  below, all show that  ] h e  basis of the 
action was specific performalice. Tho coniplaint in substa~ice is suffi- 
c k  t. 

I f  tlie two causes of action in the complaint were not stated defillite 
a d  c r r t a i~ i  enough, the defendalit could h a l e  asked leave of the court 
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to have this done. The  defei~dant answered. The  objector must move 
in apt  time. When a good cause of action is set out, but defectire in 
form, the court may require the pleadings to be made definite and cer- 
tain by amendment. Barbee 7'. Davis, ante, 78, and cases cited. 

Article IT, section 1, Constitution of IT. C. : "The distil~ctioris be- 
tween actions and suits shall be abolished; and there shall be in this 
S ta te  but one form of action for the enforceinelit or protection of pri- 
vate rights or the redress of private wrongs, which shall be denomi- 
nated a civil action; and erery action prosecuted by the  people of the 
State as a party against a person charged with a public offense, for 
the punishment of the same, shall be termed a criminal action. Feigned 
issues shall also be abolished, and the fact a t  issue tried by order of 
court before a jury." 

"Under the former system of practice a party might be turned out 
of equity, and told to bring his action at lam, or be dismissed by one 
door of the court room, because he had sued in  debt or covena~lt, when 
lie might come back through allother door TI-ith an  action of trespass 
on the case or replevin or detinue. B u t  now these refinements have 
been abolished, because not coilducive to the adnlinistration of justice; 
sn~d if a party goes into court legally, he r i l l  not be turned out to come 
into court some other vay .  Blohn r .  R. R., 126 N. C., 490. I t  would 
be a violation of this section of the  Constitution to perinit a party to 
defeat a recovery solely upoil the ground of the form of tllc action." 
Constitution of S. C1., annotated by Connor a i d  Cheshire, p. 147. 

C o n n o r ,  J . ,  i n  Y e a r s o n  2'. i lI i l lard,  150 N. C., 311, says: "~IThile, as 
consistently held by this and all other courts administeriiig equitable 
rights and reniedies, specific performance is  not a matter of absolu!e 
right, yet it d l  be granted when it is apparent, from a ~ i e w  of all the 
circumstarices of the particular case, that i t  u i l l  Subserre the ends of 
justicc and vo rk  no hardship upon the party who has entered into the 
rontract." 

'Tn a suit for specific performance brought by the vendor, the nleasurc 
of the kind of relief a court of equity mill graut  is not necessarily 
determined or controlled by the relief dernand'ed in the complaint, but 
by the facts sct out in the pleadings. -1 prayer for geueral relief in a 
bill includes specific performance, ~ i -here  the allegations of the bill 
are such as to eutitle the complainant to that  relief. Where plaintiff 
prays for a money jutlgrnent and for such further relief as  he may be 
entitled to, and sets out facts entitling him to specific performance, 
that relief may be gral~ted,  for a prayer for general relief includes a 
prayer for specific performance." Council1 7.. Bai l ry ,  154 S. C., 64;  
11 Enc.  Dig. of Reports of S. C., 403. 
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The defendants, and especially the defendant Eliza P. Harshaw, 
requested the following instruction: "The first issue submitted to you, 
gentlemen of the jury, is: Did the defendants, by their contract with 
J. W. Self, dated 11 June, 1921, authorize the sale of and agree to 
convey the lands in controversy? The lands in controversy are con- 
ceded to be or to consist of the two-acre tract of land described in the 
deed from Moses N. Harshaw and wife to Jacob N. :EIarshaw, of date 
11 November, 1901 (in record 11 March), and in the deed from Jacob 
X. Harsham to the defendant Eliza P. Harshaw, dated 11 June, 1906, 
and this particular two-acre tract of land is the land in controversy 
referred to in this issue. Upon the entire evidence in this case the 
court instructs you that it is your duty to answer ihis issue 'No.'" 
The court declined to give this instruction, and the defendants, and 
especially the defendant Eliza P. Harshaw, excepted. 

This calls for the construction of the "property contract," made by 
the defendants, Eliza P. Harshaw, Hal  C. Martin and Johnsie Martin, 
to J. W. Self, dated 11 June, 1921, as set out in the zomplaint. 

A patent ambiguity cannot be explained by parol, a latent ambiguity 
can. We think the ambiguity latent and can be explained by parol, 
and the statute of frauds does not apply. 

I n  Sorton v.  Smith, 179 K. C., 553, the contract n a s  to convey the 
"entire tract or boundary of land consisting of 146 acres.'' Walker, J., 
in that case, goes fully into this matter, and says: "In the subsequent 
case of Xead v. Pal-ker, 115 Mass., 413, where the writing was in these 
words: 'This is to certify that I, Jonas Parker, have sold to Franklin 
Parker a house on Church Street for the sum of $5,500,' the Court 
held that evidence was competent to show what house defendant owned 
on Church Street; if he had only one, and decreed specific performance 
of the contract, remarking as follo~vs: 'The most spe-ific and precise 
description of the property intended requires some p-oof to complete 
its identification. X more general description requires more. When 
all the circun~stances of possession, ownership, and situation of the 
parties, and of their relation to each other and the property, as they 
were when the negotiation took place and the writing was made, are 
disclosed, if the meaning and application of the writing, read in the 
light of those circumstances, are certain and plain, the parties will 
be bound by it as a sufficient written contract or memorandum of their 
agreement.' So it has been held that a description of land, as that on 
which a certain person resides, is sufficient to identify it by parol evi- 
dence. Xorrisey v. Love, 26 N.  C., 38; Simmons v. S,~ruill, 56 N .  C., 
9 ; or by its name, as the 'Home Place,' the 'Lynn Place,' or the 'Leonard 
Greeson Place.' Smith v. Low, 24 K. C., 457. These positions are 
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fully sustained by Lewis z.. Jfurray, 177 N. C., 1 7  a t  pp. 19-21, citing 
Bateman c. Hopkins, 157 N. C., 470; Thornburg v. Xnsten, 88 X. C., 
293; Farmer v. Butts, 83 N. C., 387, and other cases. Every valid con- 
tract must contain a description of the subject-matter; but it is not 
necessary it should be co described as to admit of no doubt what it is, 
for the identity of the actual thing and the thing described niay be 
shown by extrinsic evidence. F r y  on Specific Performance, sec. 209; 
Pomeroy on Contracts, see. 90, and note; Ruckhorn L. and T. Co. v. 
Yarbrough, ante, 335. We hare  not the slightest doubt that this de- 
scription is not a patent ambiguity, but, at most, is a latent one, sus- 
ceptible of being made certain by extrinsic proof. I t  is far more 
accurate than some of the descriptions held by the authorities to be 
sufficiently definite, as against a plea of the statute of frauds, to admit 
parol evidence for the purpose of fitting the description to the land 
intended to be conveyed." 

We think the court below made no error in admitting parol testi- 
mony to fit the description to the land intended to be conveyed. 

Another position is taken by the defendant in the brief: "It is clear 
on the evidence that neither Self nor the defendant believed, or had 
any reason to believe, that the contract of 11 June  included the two- 
acre lot. This is shown by the fact that Self prepared the deed on 
20 June  which was tendered to the defendant for execution in compli- 
ance with, and in full performance of her prior contract to convey, 
and she later, some time after the delivery of the deed, informed Self 
that she had signed a contract to convey the farm, and not a farm and 
a residence lot. No parol evidence was offered tending to show that 
the two-acre lot was considered, treated or used with the farm, and as 
a part thereof, and if such had been permitted, its effect mould have 
been to nullify the statute of frauds." 

Although the deed of 20 June, containing 135 1-3 acres, reserved 
and excepted the lots before conveyed by Moses N. Harshaw and wife, 
and the t ~ o  acres and 18 poles had been theretofore conveyed by them, 
yet it was shown in the evidence that the main dwelling house was on 
the two acres and 18 poles, and i t  was included in, considered and 
treated as a part of the Harsham land, that is the entire tract 135 1-3 
acres. 

Both contract and deed were signed by Eliza P. Harshaw, Hal  C. 
Martin and his wife, Johnsie Martin. Eliza P. Harsham is the mother 
of Johnsie Martin, and Hal  C. Nartin is her son-in-law. The contract 
refers to a piece of land in Collettsville, N. C., about 10 miles from 
Lenoir. I n  the contract the land is referred to as a farm, size of lot 
135 (acres) ; 10 acres in cultir~ation, 10 acres in bottom; on it 2 dwell- 
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ing-houses, apple trees, peach trees, spring; tract of land known as 
Harsham Land. On this farm of 135 1-3 acres that plaintiffs claim 
was bought were two dwelling-houses, and the 2 acres and 18 poles 
(defendant claims were reserved) were included in the 10-acre bottom, 
about the center of the bottom-land. The land was rur out, the outside 
boundaries of the 135 1-3 acres included the 2 acres and 18 poles on 
which the two dwelling-houses are located. No line of the lot of 2 
acres and 18 poles in dispute touches any one of the outer lines of the 
133 I-3-acre tract. 11 tenant cultivated it, and the rents were collected 
by Eliza P. Harshaw. That the 2 acres and 18 polef~ and the houses 
and farm were all treated as one piece of property. I t  had all been 
operated together, and the public generally treated it and considered 
it as a farm, and that part of the 2 acres and 18 poles was treated in 
cor~junction with the farm. The price was such as to include the 
entire boundary, including the 2 acres and 18 poles. Plaintiffs claim 
$8,000 was paid for the entire land; that the 2 acres and 18 poles was 
worth about one-fourth of that amount. The farm could not be utilized 
without a dwelling-house. The price received by Eliza P. Harshaw 
was sufficient to show that she had an interest in the farm and this 
lot, and that it was divided equally, because she got $4,000 for her part. 

Practically all these facts appear in the contentions of the plaintiffs 
given by the court below, which were not objected lo. The record 
shows the contentions mere given fairly for both plaintiffs and defend- 
ant. Under all the evidence and all the facts and circumstances of 
this case, the language in the "J. W. Self property contract" of 11 
June did not preclude par01 evidence. S o r t o n  v .  Smith,  supra; Buie  
v. Icenncdy, 164 N .  C., 809; NcGee v. Craven, 106 N. C., 351. 

The second issue, "Did the defendants, by their deed to plaintiff I. G. 
Grcen, dated 20 June, 1921, convey the lands in controversy?" Under 
the charge of the court the jury answered "No." The defendants con- 
tend, "This deed was executed in performance of her contract," and 
there is neither allegation in the complaint nor e~idencfl that by reason 
of rither accident, fraud or mutual mistakcl, anything was included in 
or omitted from this deed. 

From the position taken by the court in this case plrol evidence is 
permitted, on account of the latent ambiguity, to show that the "J. W. 
Self property contract" included the 2 acres and 18 pdes. The deed 
of 20 June, 1921, did not convey this land--2 acres and 18 poles. This 
suit is not brought to set aside that deed for accident, fraud, or mutual 
mistake. That deed is good as far  as it goes, but this action is for 
specific perforn~ance of the original "J. W. Self property contract." 
This suit is against the defendant to perform the entire contract, which 
included the 2 acres and 18 poles. 



E. C.] SPRIXG TERM, 1924. 222 

The  defendant also assigned as  er ror :  "The ruling of the court tle- 
clining to instruct the jury, as prayed by defendants, substantially to 
the effect that  there was no evidence that H a l  C. Nar t in  was the agent 
of Mrs. Eliza P. Harshaw or that  he entered into ally contract as her 
agent with J. W. Self for  the sale of the lands in controversy, or that  
she subsequently ratified any contract therefor entered into in  her behalf 
by the said Martin with the said Self, and that  the coiirersation between 
Self and the said Martin, i n  regard to  the matter m-as not competent 
evidence against Mrs. Eliza P. Harshan-." 

I t  appeared in  evidence that  Eliza P. Harshaw stated she wanted 
to sell all the land-the Harshaw Land. I t  appeared in evidence that  
she only had a dower interest i n  the l a ~ d  other than the 2 acres and 
I S  poles. That  the land brought $8,000. Tlie 2 acres and 18 poles 
was worth about $2,000. She  received one-half of the inoncy, $4,000, 
from J. W. Self. That  her dower interest i n  the one-third cash value 
(if the contract did not include the  2 acres and 18 poles) would not 
perhaps be half of that  amount-showing that she n a s  selling the entire 
tract of land;  that  H a l  C'. X a r t i n  made the contract; Eliza P. H a r -  
shaw, he  and his r i f e  all three signed the "J. W. Self propcrtp con- 
tractJ'-all acting together. All this evidence was to show that  Martin 
was her agent, and she ratified the contract Martin made with Self, 
and it was rrlatlc on licr behalf as ncll  as for his wife, Jolmsie Martin. 
It was evidence sufficient for the jury to pass on xhctller he  n a s  her 
agent, or she ratified his act. A ~ z d ~ r s o n  1 . .  ( 'orpor.ufion, 135 N. C., 135. 

The court charged : ' (The court f u r t l ~ r r  i ~ l s t r ~ c t s  you that  t h ~  COP 

rcrsatioll betn-eeti Self and Xar t in  ill rcgard to the mattcr is not corn- 
petent evidence against Mrs. Eliza P. Hsrsliaw, u~iless yo11 find that  
she ratified it." This charge was fa1 orahle to defendant. 

d 1011 On the third issue, "Did the defendants wrongfully and ill viol' t '  
of the said contract dated 11 June,  1921, fail to convey the lands in  
controrersy?" The court charged the jury ill rcgartl to this issuc: 
'(Xow the  burden of proof is on the plaintiffs to satisfy you of the fact 
by the greater weight of the t8stimony as to the first issue. The plain- 
tiffs contend, gentlemen of the jury, that although the sccond issut, 
may be decided against tllcm, that  is, that  the dectl did not convey the 
two acres, pet from the eritlence offered it n-as the intention of tllc 
parties to convey it,  and that  it ought to be conreyed, and that this 
was wrongful, i n  riolation of the contract; that  is, i t  was ~ ~ r o n g f u l  in 
that  it did not convey it and refused to convey it." 

After stating the contentions of the parties, the court charged: "The 
court instructs you that i t  is  not the u~iderstanding of any party to a 
contract as to its terms or i ts  meailing which settles a dispute. A 
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contract must speak for itself, and while parol evideilce may be corn- 
petent to explain a contract, parol evidence is not competent in this 
case either to contradict, vary or add to the terms of a written con- 
tract, except where it is vague, uncertain or ambiguous, then parol 
evidence is offered for the purpose of explaining the uncertaiu or vague 
or indefinite part  of it. You, however, have a right and i t  is your 
duty, to refer to all the deeds and contracts i11 order to ascertain 
whether this 2-acre tract on 11 June, 1921, was or was not a part of 
the Harshaw farm or included in  the contract." 

W e  think this charge of the  court below correct under the  facts and 
circumstances of this case. I t  appears from the record that the court 
gave the contentions of plaintiffs and deferhanis on the issues minutely 
and carefully, and the law bearing on the facts. The whole matter 
was left to the jury, and they have answered the is5ues against the 
def endant. 

We  have examined the entire record and briefs, the exceptions to the 
issues submitted, the prayers for instruction and, also, rases cited, with 
care, and can find no prejudicial or reversible error. 

No  error. 

C H ~ ~ R 1 , T ~ S  W. BELL v. W. A. DBNZEII, TIEOT I. HERRIXG, C. A. TRAN- 
TUN,  ROBERT If ,  RUPP,  W H I T E  LAKE 1,URIBER CO;\IPSNT, J. 
SCOTT BELL, S. EARL BELL, AXD BELL LUMBER CORIPAST. 

(Filed 20 February, 1924.) 

1. Contracts-Breach-Damages-Corporations - Shares of Stock - Cn- 
lnwful Motive. 

While the facts in the instant case do not involve approval of the broad 
doctrine that if a ywson has the ln\vfnl right to do a thin:: the act remains 
ehwntiillly lawful \\hen done unclcr any ~30nceirnble mutire, upon the 
fi1c.t.; disclosctl i t  i u  held that tlw esercirc of the right coml~lained of, 
vr-liic.11 does not infrincc the lcaal right Of another, is not actionable, ere11 
if prompted by an evil motive. 

Where the defendants have breached their contract to l,urcliase plnin- 
tiff's shares of stock i n  a corl)omtion, intc.rcst mill becrin to ruii from 
the (late of the contract when the plnintift' was then ready to deliver it. 

APPEAL by plaintiff from C a l r r r l ,  J., at March Term, 1923, of 
SAJI PSOS. 

T ~ P  facts pertinent to the  points i i n - o l ~ d  in the apperl a rc  as hcrein 
set out : 
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The action was brought by Chas. W. Bell against William A. Danzer, 
Clevelaild A. Trantum, Robert 11. Rupp, and Troy I. Herring for the 
recovery of $17,500, with interest thereon from 16 Xarch,  1918, repre- 
senting the par value of $17,500 of a $25,000 issue to Chas. W. Bell 
of the capital stock of the White Lake Lumber Company ( a  proposed 
corporation), ~ l i i c h  the deferidants had contracted and agreed to pur- 
chase from the said Chas. W. Bell under the provisions of a certain 
contract and agreement entered into betwcen the plaintiff and said 
defendants, dated 16 Xarch,  1918, and referred to in  the  conlplaint 
and the entire evidence in the case as Exhibit A. 

The defelitlai~ts denied liability aud pleaded that  they had already 
l~e r fo rn~ed  the obligation of the contract, Exhibit A ,  and further 
alleged that said stock which the plaiutiff, Chas. TIT. Bell, was seeking 
to force the defendants to purchase was in fact the property of the 
Bell Lumber Company and not the property of Chas. FIT. Bell, and that 
because of certain fraud practiced by the said Bell Lumber Company 
in the sale of its timber holdings to the  defendants, promoters of the 
White Lake Lumber Company, to whom deed was aftelwards actually 
made by the Bell Lumber Company, and oil account of the loss of the 
title to certain of the tracts of timber sold because of the failure of the 
Bell Lumber Company to  keep the same alive by payment of the esten- 
sion moneys, which covenant on the par t  of the Bell Lumber Company 
r a s  guaranteed by the plaintiff, Chas. W. Bell; and that  by reason of 
certain wrongful acts whereby the value of the stock was depreciated, 
the plaintiff was not entitled to recover mything.  On S Narch,  1921, 
and prior to answer filed by the defendants to the original action, the 
defendants Danzer and Herring filed a petition, wherein they alleged 
that the White Lake Lumber Company was the beneficiary under the 
contract, Exhibit A, and that  all the things required of said contract 
to be done a i d  performed by the plaintiff had not been done and per- 
formed, and that  thereby the White Lake Lumber Company had suf- 
fered damages, and that  the said White Lake Lumber Company was 
a necessary party to the suit. 

Ail order was made allowing the White Lake Lumber Company to 
be made a party defeadant, and also at Y a y  Term, 1022, an  order was 
made making the Bell Lumber Company and J. Scott Bell and S. Ear le  
Bell parties. On  1.5 August, 1922, the White Lake Lumber Company 
filed its cross-bill and complaint against Chas. TIT. Bell, S. Ear le  Bell, 
J. Scott Bell, and the Bell Lumber Company. The  complaint alleges 
several items of damages as follows: 

. (a) That  the Bell Lumber Company had breached the contract, Ex- 
hibit A, in that  it had failed to keep alive the title to  various tracts of 
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the tiinber sold by paying the annual extensions provided for in the 
deeds of conveyance, which covenant on the part of the Bell Lumber 
Company the said S. Earle Bell and Chas. W. Bell had guaranteed, 
and that by reason thereof the title to various tracts had been lost and 
the said White Lake Lumber Company has suffered damage to the 
extent of $15,000. 

( b )  That the said Bell Lumber Company, Clias. PI. Bell, J. Scott 
Bell, and Earle Bell had fraudulently represented to the original de- 
fendants, promoters of the White Lake Lumber Company, and also 
to said company, that the timber holdings of the Bell Lumber Company, 
constituting the Turnbull Group, xTas a reasmably compact body of 
timber and that the tracts thereof adjoined and were contiguous, and 
that the rights and easements necessary in cutting arid remo~ing the 
same extended from tract to tract so that no difficulty would be esperi- 
mced in estending a tram road from tract to tract;  that these repre- 
sc~itations were false; and that after the institution of the original 
action the said Chas. W. Bell, acting for himself, t ~ e  Bell Lumber 
Company, J. Scott Bell, and S. Earle Bell, for the purpose of hinder- 
ing, drlaying, defeating and blocking the operations of the White Lake 
Lunlbcr Company, bought and secured in the name of' the said Chas. 
TV. Bell and his relations, and found title to such tracts of timber in 
the Turnbull Group as were most necessary and desirahlc to the opera- 
tio~ls of the White Lake Lumber Conipany, including certain rights- 
of-nay leases, and that by reason of said conduct the operations of the 
White Lake Lumber Company liad been seriously impeded and inter- 
fered u-ith, and that said company thereby had been f13rced to expend 
large sums of money in buying rights of way and other timber necessary 
to connect up said Turnbull Group, and its mill had been forced to 
close down on account of the inability to get logs; that it liad lost the 
t i t h  to certain other timber on-ned by it hut not bought from the Bell 
Lu~nber Company, all of which damages were placed at $17,500, thus 
inaking a total of $42,500 which the White Lake Lumber Conilsany 
soug2lt to recover of the Bell Lumber Company, S. Earle Bell, J. Scott 
Bell, and Charles W. Bell. 

The Bell Lumber Company, Chas. W. Bell, S. Earle Bell, and J. 
Scott Bell filed an answer to the cross-bill of the White Lake Lumber 
Conipany, in which they denied that there had been any fraud prac- 
tired in  the original negotiations and sale by the Bell Lumber Com- 
pany of its timber holdings to the original defendants,, promoters of 
the White Lake Lumber Company, or to said company, but that the 
said original defendants, promoters, made a full investigation of the 
timber which the said Bell Lumber Company was selling before the 
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contract, Exhibit A, was entered into, and it n.as thoroughly under- 
stood by both sides that the said Turnbull Group, as well as the Collp 
Group, was not a connected body of contiguous tracts of timber. 

Tlle answer to cross-bill further alleged that the obligation on the 
part of the original defendants, Danzer, Trantum, Rupp and Herring, 
was a personal covenant on their part to purchase the $25,000 capital 
stock of Chas. W. Bell in the White Lake Lumber Company, and was 
in no way dependent upon the covenant of the Bell Lumber Company 
to secure the extensions of time and assurances of title called for ill 

said contract, Exhihit A, and the deed executed pursuant thereto. Said 
answer further denied that the White Lake Lumber Company had lost 
title to any of the tinlber conveyed or contracted to be conveyed. 

C'has. TIT. Bell admitted that after the defendants Danzer, Herring, 
Trantum, and Rupp had refused to purchase and pay for his stock, and 
after the institution of his original action, that he reentered the terri- 
tory in which the timber sold by the Bell Lumber Company to the 
White Lake Lumber Company was located and purchased timber, timber 
rights, etc., as he had the right to do, but that in so doing he was not 
animated by any ill-nil1 or ill feeling to~vards the White Lalie Lumber 
Company or its promoters, and not for the purpose of hindering and 
blocking the said White Lake Lumber Company in its oprratiolls, but 
with the title to said tracts the said Chas. TV. Bell thought that he 
11-ould be better enabled to negotiate a satisfactory adjustment of the 
matters between himself and the original defendants. The other re- 
spondcnts, Bell Lumber Company, J. Scott Bell and S.  Earle Bell, 
denied connection with the actirities of said Chas. V. Bell in said 
territory after the institution of his suit, and it is alleged that the said 
C'has. \Ir. Bell himself tendered the White Lake Lumher C'ompany 
title to all of his holdings in said territory at actual cost plus interest 
from date of purchase, which he alleged IT-as the reasonable ralue of 
said property. All other allegations of the cross-bill and damages alleged 
were denied. 

At August Term, 1922, by a consent order, the cause was referred, 
and the referees heard said cause in full and filed their report 8 Janu- 
ary, 1923. 

Chas. W. Bell filed exceptions to the report as did also the White 
Lake Lumber Company and the defendants Trantum, Rupp, Danzer, 
and Herring; and said cause came on for hearing before his Honor, 
Judge Calvert, at  March Term, 1923, of the Superior Court of Samp- 
son County, upon the exceptions. After full hearing his Honor allowed 
the White Lake Lumber Company to amend its cross-bill so as to allege 
that the action of Chas. W. Bell was malicious. His  FIonor adopted 
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the findings of fact of the referees with certain nlodifications and made 
the following additional findings : 

1. That  there were no false or fraudulent representations made or  
fraud practiced by the Bell Lumber Company, or its officers or agents, 
to Troy I. Herring, W.  A. Danzer, Robert M. Rupp or C. A. T r a n t u n ~ ,  
promoters of the White Lake Lumber Company, in the negotiation, 
sale and conveyance by the Bell Lumber Company to said parties and 
the White Lake Lumber Company of the timber, timber rights, etc., 
covered by the deed executed pursuant to the contract of 18 Narch,  
1918, marked Exhibit A. 

2. That  the $25,000 capital stock issued to Chas. W. Bell i s  and was 
the $23,000 capital stock which the defendants Trantuni, Rupp, Danzer 
a i d  Herring agreed to purchase under the terms of said contract, 
Exhibit A. 

3. That  the acts of Chas. W. Bell, as set out in  the ninth finding of 
fact by the referees, were done wilfully and maliciously. 

4. A t  the time Chas. W. Bell was doing the things and conmitt ing 
the acts referred to in the ninth finding of fact by the  referees, he had 
not himself complied with that portion of the  contract, Exhibit A, 
in which he guaranteed personally and indiridually to pay the aiinual 
extension moneys from year to year. On account of this failure, title 
to some of the tracts of timber had lapsed and the titlei3 to other tracts 
were endangered. As early as August, 1919, W. A. Danzer and his 
associates notified Chas. W. Bell of this situation and demanded of 
liinl strict performance of this portion of the contract; but Bell did 
the things and committed the acts set out in the ninth finding of fact 
by the referees before complying mith the provisions of the contract 
with reference to the extensions and other assurances cf title, and did 
not comply with said provisions of the contract until August, 1922. 

5. Except as herein modified, all exceptions to the jindings of fact 
by the referees are hereby overruled, and such findings are approred 
and adopted by the court as its o ~ r n .  

The material part  of the judgment follows: I t  is considered and 
adjudged : 

1. That  the plaintiff, Chas. W. Bell, hare  and recover of the de- 
fendants, C. -1. T r a n t u n ~ ,  W. ,I. Danzer, Robert M. Rupp, and Troy 
I. Herring, tlie sum of $17,500, with interest thereon from 1 August, 
1922, until paid. 

2. That  the White Lake Lumber C o m p u y  have and recover of 
Chas. W. Bell the sum of $5,000, mith interest thereon from the first 
clap of March Term, 1923, of Sampson Superior Court. 

3. That  the White Lake Lumber Company hare  and recover 110th- 
iilg from tlie Bell Lumber Company, J. Scott Bell, and S. Earle Bell, 
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and that  said defendants go without day and recorer their costs of the 
White Lake Lumber Company. 

The  date of the contract is 16 March, 1918; the  date of the deed to 
the White Lake Lumber Company is 6 August, 1918. 

There are  two assignments of error:  
1.  That  his Honor erred in  allotving recorerg of $3,000 damages in 

f a ro r  of tlie White Lake Lumber Company against Chas. W. Bell. 
2. That  his Honor erred in failing to allow interest on the recovery 

of 117,500 from 16 March, 1918, the date of the contract, Elh ib i t  -1. 

A. XcL. Graham and L. D. Lide for f h e  plaint i f .  
J .  Raynrcl C'Zark and Butler  & IIerring for the dc f f7r~dan f s  

A n ~ a r s ,  J. After he had demanded the repurchase of his stock aud 
had instituted this action, but before the Bell Lumber Conlpai~y had 
procured an extension of time for the cutting and removal of the timber, 
the plair~tii? purchased leases, easements, a i d  timber on other tracts of 
land over which the defeildants  anted rights of way, and thereby 
caused the defendants to buy additioiial timber and rights of 11-a? at a 
price in  excess of their market value; to build additional tracks; t o  
replace others, and from time to time to shut do~v11 their mills. (Xinth  
fi~iding of facts.) 

The  defendants admitted that  the plaintiff liad a legal right to ac- 
quire the timber and easements for a lawful purpose, hut contended 
that his purpose n.as unlan-ful; that  he liad guaranteed pcrformanc.e 
of tlie Bell Company's corenant to get an extension of time vitliiil 
vhich the defendants might cut the t imber;  that  neither hc nor the 
company hat1 procured such extension; and that  he sought by unlawful 
means, while declining to respect his om1 contract, to r~lalie the defend- 
ants comply with theirs. 

The  plaintiff's specific or primary object was to compel Danzer and 
his associates to pay for his stock, and to this end he  attcnlptetl to 
liinder and delay the White Lake Company, i n  which they were inter- 
ested, by making the purchase referred to. This  purchase in itself was 
not u~ l l an fu l .  The  question is whether i t  was made so by the taint of 
nilfulness arid malice, or, stated in  general terms, whether a lawful act 
becomes unlawful when actuated by a nlalicious motivc. 'I'ht word> 
"wilfully and inaliciously," as used in  the judgment, evidently import 
a bad motive, an act done 114th intent to  injure, or an act which without 
regard to motive would not h a r e  amounted to a civil wrong. 

I n  Keeble v. Hiekeringill, 103 Eng. Rep., 1127 (11  East ,  :i74), one 
of the oldest cases on the subject, H o l f ,  C. J., made this broad state- 
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ment : "Where a violent or malicious act is done to a man's occupa- 
tion, profession, or way of getting a livelihood, there an action lies in 
all cases." But  in Allen v. Flood, 17 Eng. Rul. Cas., 320, Lord Watson  
said: ('rlssuming, what to my mind is by no means clear, that Iieeble 
v. Hiekeringill was meant to decide that an evil motive will render 
unlawful an act which otherwise would be lawful, it is necessary to 
consider how far that anomalous principle has been recognized in sub- 
sequent decisions. Laying aside the recent decisions which are under 
review in this appeal, only one case has been cited to us in which the 
Court professed that they were guided by the reasoning of Elolt, C. J. 
That instance is to be found in Carrington v, Taylor,  11 East, 571  (11 
R. R., 270)) a decision which I venture to think that 110 English Court 
mould at this day care to repeat. . . . To my mind the case is of 
considerable importance, because it shows that in th3 year 1809 the 
Court of Queen's Bench did not regard Keeble v, Hiekeringill as estab- 
lisliing the doctrine that a lawful act, done with intent to injure, will 
afford a cause of action." And further:  "Although the rule may be 
otherwise with regard to crimes, the law of England do(2s not, according 
to my apprehension, take into account motive as constituting an ele- 
ment of ciril wrong. Any invasion of the civil rights of another person 
is in itself a legal wrong, carrying with it liability to repair its neces- 
sary or natural consequences, in so far as these are injurious to the 
person whose right is infringed, whether the motire which prompted it 
be good, bad, or indifferent. But the existence of a bad motive, in the 
case of an act which is not in itself illegal, 11-ill not convert that act 
into a ciril wrong for which reparation is due. A wrongful act, done 
kno~vingly and with a riew to its illjurious consequences, may, in the 
sense of the law, be malicious; but such malice derives its essential 
character from the circumstance that the act done coustitutes a viola- 
tion of the law. There is a class of cases which have sometiines been 
referred to as evidencing that a bad motive may be an elenlent in  the 
conlpositioll of civil wrong; but in these cases the w o n g  must hare 
its root in an act which the law generally rc>gards as illegal, but excuses 
its perpetration in certain exceptional circumstances from considera- 
tions of public policy." 

I11 this country the decisions in ~vhich the question has been dis- 
cussed are not uniform. Variety of opinion appears, not only in tri- 
l~unals of different jurisdictions, but not infrequently among judges of 
the same court. I n  some illstances this diversity of opinion no doubt 
grew out of the distinction between cases in which th. defendant, al- 
though impelled by a bad motive, exercised his own rights witliout 
interfering with the legal rights of the plaintiff and cases ill ~vliich a 
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legal right of the  plaintiff was infringed, and in other instalices i t  
perhaps came from a failure to observe the distinction between the 
exercise of absolute rights and the exercise of rights r h i c h  are qualified 
or relatire. Bu t  n i t h  coniparatirely few exceptions the American cases 
hold that  the exercise of a right ~ h i c h  does not infringe tlie legal riglit 
of another is uot actionable el en wl~eli prompted by malice, or that  
the motive is  immaterial if the clefcntlm~t's act was otherwise lanful .  
That  this principle lias heen rariously expressed n i l l  be made to appear 
by reference to a f e ~ r  excerpts. "An act which is  laxful  in itself and 
d i r h  violates no right camlot be madc actionable because of the motire 
which induced it.  A riialicious rnotire n i l l  not make that  wrong which 
in its o n n  ebscnce is lanful." Guetliler v. A l t m n n ,  84 A. S. R. (Iud. 
S p p . ) ,  313. "If all act be la-rrful-one that  the party has n legal 
right to do-the fact that  he  may be actuated by an  improper rnotive 
does not render it u~ilawful." Bolrrz X a n .  Co. v. Hollis,  40 -1. S .  R. 
(Ninn. ) ,  319, 323. "The exercise by oile mall of a legal right cannot 
be made a legal wrong to another." Cooley on Torts, 68.5. 

The  facts in tlie instant case do riot inrolre approval of tlie broad 
doctrine that if a person lias the lanful  right to do a t l ~ i n g  the act 
remains essentially lawful when comrnittcd under any coilceivable 
motive, because in the present case the plaintiff's specific or primary 
purpose was not to illjure the defendants, but to benefit hirnself. T u f f l c  
I . .  l l u t k ,  1 6  Ann. Cas. (Xinn. ) ,  807, and note; Loncaster v. I l c m t b u r g ~ r ,  
1 Ann. C'as., 248; Il'ennessee Coal Co. 2%. Kelly ,  163 Xla., 348; I-tzion 
Labor B o s p ~ f n l  =Ism. c. T a n r e  L Z L W L ~ P ~  (lo., 33 L. R. ,I. (S. S . ) ,  1034; 
uote to G r a y  r .  Bui ldolg il'rades C'oun~rl ,  103 A. S. R., p. 499; notcx to 
Globe Ins .  C'o. v. Fireman's Ins .  Co., 29 L. R. A., 673, and note; H a y -  
~cood C. 21~/1son, 46 -1. R. (&) ,  3 7 3 ;  Ogleshy 1 % .  -4ftri11, 101, Ll. S., 
605; 26 Lan-. Ed., 1186. 

Our  om-11 decisions are in accord with this doctrine. hl Ki thaulson  
1 % .  R. R., 126 S. C., 100, the Court held tha t  malice disconnected n i t h  
the infringement of a legal right cannot he the subjcct of an action. 
The same conclusiol~ n.as reached in 5'. r .  T7an Pe l t ,  136 K. C., 634, in 
which numerous authorities were cited, and again in Biqgcrs 1 . .  -Vat- 
fhews ,  147 N.  C., 300, i n  which Had  ills r .  Royster ,  70 N .  C., G01, and 
Jones 2,. P f a n l y ,  76  S. C., 355, were distinguished. Rarger I . .  Rar-  
ringcr, 151 N. C.,  433, ~ m s  decided on the principle that  a person should 
not be permitted to use his property for the malicious p u r p o v  of in- 
juring his rleigllbor nhen no benefit accrues to himself; and the plain- 
tiff's recorery n.35 a l lomd  on the ground that  he had been injured by 
the defeliclant's erection of a p r i ~ a t e  nuisance. That  tlecisio~i is not 
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in conflict with the doctrine maintained in the other cases cited, as a 
perusal of the opinion will show; for i t  is there expressly said, "We 
see no difficulty in  principle in  limiting an  o w ~ e r ' s  right so f a r  that 
he shall not be permitted to use his land in a particular way, n4ith no 
other purpose than to damage his neighbor." 

B y  applying tlie doctrine set forth in the foregoing decisions to the 
facts appearing in the instant case we are conviuced that the defendants 
cannot maintain an  action against the plaintiff to recorer damages 
resulting from his purchase of the timber and easements. H e  had the 
legal right to make the purchase, and if i n  the exercise of such right he 
maliciously attempted incidentally to hinder aud delay the work of the 
JTllite Lake Lumber Company, he nerertheless intended primarily to 
benefit himself by con~pelling Danzer and his associates to perform 
their contract by paying the remainder due for the plaintiff's stock. 

The  second assignment of error is his Honor's failure to allow in- 
terest from 16 March 1915 ( the  date of the contract), on the amount 
recorered by the plaintiff. The  allowance of interest from 1 August, 
1922, v a s  based on the finding that  the plaintiff did llot comply with 
his contract until that  time. Unless the general rule is modified by 
this finding, interest should be allowed from the date of the contract. 
C. S., 2309, 2995; Chathain v. Realty Co., 174 S. C'., 671; Bond c. 
C'o f fon  .JIIi/ls, 166 K. C., 20. 

I11 our opinion the facts do not modify the general rule. True, the 
Bell Lumber Company contracted to sell its property to the proposed 
incorporators or to any proposed incorporation of whatever name, and 
several months later made a conveyance thereof to l,he White Lake 
Lumber Company. The  original agreeiiient to pay the extension money 
was then merged or incorporated in  the conveyance. Certainly after 
the execution of this deed there 75-ere two independent contracts; the 
plaintiff had contracted with the White Lake Lumber Con~pany  to pay 
the extension money and Danzer and his  associates had contracted to 
buy tlie plaintiff's stock. Their  fai lure to pay for the stock in ac- 
cordance with their contract cannot be justified on the ground that  the 
plaintiff had committed a breach of his contract with the White Lake 
Lumber Company. Keither the delay of the Bell Lumber Company 
to pay the  "extension money" nor the plaintiff's failure to do so con- 
stituted a breach of the  plaintiff's contract with those who had agreed 
to  buy h is  stock. H e  was ready to deliver the stock and i t  was the 
duty of t he  purchasers to make payment; and on a~:count of their 
refusal to do so, the plaintiff is entitled to interest from the date of 
the contract. 
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FIXAXCE Co. v. COTTOS MILLS (20. 

I11 th is  conliection i t  m a y  be noted t h a t  before t h e  hear ing  t h e  "ex- 
tension money" T i m  pa id  up t o  and  including t h e  month  of -Iugust,  
1022. 

The judgment is  modified by allowing interest on the  plaintiff's 
xc7oT-ery f r o m  the d a t e  of t h e  contract,  a n d  by racat i i ig  a n d  setting 
asiclc: t h e  judgment recowred against t h e  plaintiff by t h e  W h i t e  Lake 
Lumber Company f o r  $5,000 arid interest,  arid as  thus  rnodified it is 
afirined. 

Modified and  affirmed. 

JIASUFA('TUR1:RS FISASCE COhIPAST A L D  S U P E R I O R  MOTOR 
TRI'CIC COJIPAKT r. AJIAZOK COTTOS J I I L L S  C O J I P d S T  aso R. E 
ZIBIMCRJIAS. 

(Filed 20 February, 1924.) 

1. Evidence--Questions fo r  Jury-Trids. 
Where tllcre is more than a scintilla of eviclence to support plaintiff's 

claim, a n  issue of fact is presented which is for the jury to determine 
and not a matter of la\v for the court. 

2. Banks and  Bankin-Principal and  AgenLBi lLs  and  Sates--Segoti- 
able Instruments-Holder i n  Due Course-Agency for Collection. 

A bank is a n  agency for collection and not a purchaser in due course 
\\he11 it diwounts its clrl>ositor's negotiable paper under an arrangement 
with him to charge it  back to his account if the maker fails or refuses 
to pay it, and this condition may he implied from the course of dealing% 
between them. 

3. Same-Evidence-Questions for Jury-Trials. 
IYhile a bank purchasing a negotiable instrument before maturity and 

for value, prima facie takes the paper free from any infirmity in the 
ill-trument ( C .  S., 303'2, 3034),  it may be slionn to the contrary that  
tlierc n a s  an arral~gernent between the bank and its depositor that  the 
folincr had acquired the paper under an arrangement to charge it  hack 
to its depositor in the erent of nonpaqment by the maker;  and nhere 
the testimony is conflicting, an icsue of fact is presented for the jury 
to detern~ilic a s  to nhether the bank was a holder in due course or 
merely an agency for collection. 

4. Same. 
Evidence in this case of certain ~n ' i t t en  agreements between the 1)anlr 

and its depositor to the effect that  the bank should collect the papers 
of its depositor that it  had discounted, providing for the expense, etc., 
i.s held sufficient evidence to take the issue of fact to the jury for their 
determination of the question whether the hank was a holder of the 
negotiable instrument for value, in due course, as  a purchaser before 
maturity, or was only an agency for collection. 
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3. Smi~>Io~*tgages-Liens-\T,~aiver. 
Where there is evidence that a finance corpo~ation bad accepted from 

its depositor, a concern manufacturing motor trucks, a certain negotiable 
instrument in a series of transactio~is as an agency for collection, to- 
xetlier with a prior registered contract of the lnanufacturer retaining 
title to the autol truck, nnd there was also evidence that tlie truck in 
question hat1 beell sold to tlie manufacturer's sales agent within a cer- 
tain territory who had, with the knowledge and consent of the officers 
of the manufacturing concern, sold it to the defeudant under a general 
authority with the manufacturer, nho received the benefits of the trans- 
nctiou: Held,  the question was for the determination of the jury as to 
whether the manufacturer had waived its right of li(w, and par01 evi- 
de~lce of the manufacturer's ratification through its proper officers does 
not fall within the statute of frauds, and is admissil)le. 

 PEAL by defendant Mills Company .from Stark, J . ,  at  May Term, 
1923, of DAVIDSON. 

Civil action. The Nanufacturers Finance C'ompany, hereinafter 
called Finance Company; Superior Motor Truck Company, called 
Truck Company; Amazon Cotton Xi l l s  ('ompany, called Mills Com- 
pany. 

The  plaintiff Finance Company is a corporation of Baltimore, Xd., 
engaged in the business of conlmercial banking, and deals largely in  
commercial paper. The  Truck Company \\.ere manufacturers of motor 
trucks in Atlanta, Ga. The defendant R. E. Z immer~ lan ,  in the pear 
1920, mas engaged in the business of selling motor tlucks ant1 motor 
vellicles a t  Thomasville, N. C. 

The Truck Company on 2 August, 1919, made wh: t was termed a 
"Dealers' Agreement," also another claimed as ('Agents' Agreement" 
under Exhibit ('D" duplicate, with R. E. Zimmerman, in which h e  had 
the exclusive right to sell their trucks in Davidson Couutp and other 
counties i n  the vicinity. This  agreement expired by limitation on 1 
September, 1920. Also agreement between same parties dated 11 Xarch,  
1915. R. E. Zimmerman, under his contracts, purcllased a certain 
motor truck, No. 2529, from the Truck Company, on or about 1 7  
April, 1920, and g a m  a note for same, the motor company retaining 
title to secure the note; the title contract was duly recorded in  the 
office of the register of deeds for Davidson County, K. C., where Zim- 
merman lived, and before the  sale of the truck to the defendant Nil ls  
Company. (The  registration was held sufficient in Fina,zce C'o. 1 % .  

C o f f o n  V i l l s  C'o., 152 N. C., 405.) Zimnierman made a promis- 
sory note dated 17 *Ipril, 1030, ill the sum of $1,320, with in- 
terest from date, being the deferred payment on the truck, the title to 
the truck being retained by the motor company to secure the note. 
The  truck mas delivered to R. E. Zimmerman. The  defendant Mills 
Company, on or about 12 Map, 1920, before the Zimmrrman note was 
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due, pu rd~ased  tlie motor truck from R. E. Zilnnierman for the sum 
of $3,390, paying cash $1,700, and giving in exchange a o l e t o n  Supe- 
rior Xotor Truck purchased from K. E. Zimmerman, ~a luec l  a t  $1,690. 
The Mills C o r r l p a l ~ ~  claimed i t  had no notice (except what the law 
established by record) of the recorded lien on the truck, and i t  paid 
full value for the truck. I t  furtlier claimed that  R. E. Zirnmerina~~, 
in the sale of the motor truck slid in collectiou of the purchase price 
therefor, acted as agent for the Superior Notor Truck Colrilm~y, m t l  
its alisner as a defelise to plaintiff's action says: "That, a.: this defcutl- 
ant is informed and belieyes, R. E. Zimmerman has bemi acting a11t1 
dealing in niotor trucks as agent for the plaintiff Truck C'onipai~y for 
more than a year past, and has been during said time the cxclusiw 
agency and dealer ill said Sul~er ior  Notor trucks in  the  county of Davitl- 
son and many other counties in the Sta te  of North Carolilia, and lias 
largely adrcrtised as such agent, and sold rnai1y trucks, as was w l l  
known to a i d  approved by the said Truck Coniya~iy, which conipniyi 
furnished b lmks  for orders, and also other blanks and adve r t i s i~~g  
matter. That  the said motor compaiiy lias at  all tirnes past wt.11 k u o n l ~  
and approwd the r a y  ant1 manner in whic.11 its said agent, R. E. %im- 
merman, col~cluctecl the said husiness, aud that he sold trucks, sorile for 
cash arid some on time, and ~ o l l e c t ~ t l  the purchase price, and took notes 
for the balance due, and that  lie took notes in his own name and dis- 
couuted them at  the ba~ilis and recril c>d the rnoliey therefor; mid de- 
fcndant is further irifornled and believes that  R. E. Zinlmermau would 
turn o\-er the money receil-ed from the sale of the said trucks to s : d  
Truck Company, which took the bamc, and that  in this n a y  said Truck 
Company has received the money paid bv the defendant, ant1 thc same 
should be applied to any charge or account the said Truck Con~pany  
may hare  against said R. E. Zinlrncrrnan by reason of said motor truck 
purcliased by the defendant." 

The defcndaut Nil ls  Company denied that  the Truck Company in 
due course endorsed the note in blank and sold sanie t o  plaintiff Finance 
Company, ant1 the note is the property of the Finance Company. 

The plaintiff Finance Company sued on tlie note a ~ i d  contract, re- 
taining title riiade by R. E. Zimniern~an to the Truck Company for 
$1,320, dated 17 April, 1920, and transferred to it by the Truck Coni- 
pany, and brought claim and d e l i ~ e r y  proceedings for the truck against 
the defendant Mills C'ornpally, and the Nills Company repleried the 
same. 

During the tr ial  the Truck C'onipany took a nol~suit. 
There were several issues submitted to the jury but the only one 

material for  the consideration of this case is the third, which is  as 
follows : "Did the Manufacturers Finance Company purchase said note 
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and contract, retaining title to the motor truck herein sued for, from 
the Superior Motor Truck Company for value and before maturity, 
in good faith and in due course of business, without notice of the claim 
or equity of the Amazon Cotton U l l s  Company, as; alleged in the 
complaint ?" 

The court below gave the following instructioii relating to this issue: 
"The court further charges that whenever a note is endorsed to another 
before due, the law presumes he got it in due course, snd took it freed 
from any equities in behalf of the defendant. The lam presumes that 
the holder of a note endorsed in blank is its holder in due course; that 
he took it for value before maturity, and without notice of any equity, 
and that he is the owner and has the right to bring suit to enforce col- 
lection. E ~ e r y  holder is deemed a holder in due course, and upon the 
execution of the instrument being proven, every holder is deemed pr ima  
facie a holder in due course. Such pr ima  facie evidence is not rebutted 
in the answer of the defendant denying the ownership of the plaintiff. 
(Now the plaintiff, having introduced evidence showing that it is a 
holder in due course and without notice. then the burden would be u ~ o n  
the defendant in this case to satisfy you by the greatw weight of the 
evidence that the plaintiff did take it with notice or that i t  was not a 
holder in due course under the law, and the court charges you there is 
no evidence on the part of the defendant upon which you can answer 
that issue '50.' Gentlemen of the jury, now, if you believe by the 
greater weight of the evidence, or if you believe the evidence in the 
case, the entire evidence in the case, you will answer the third issue 
'Yes.')" The jury answered the issue "Yes." 

The defendant excepted to the lattel- part of this charge, beginning 
with "Now the plaintiff" and ending with "Yes," and assigned as error 
that part of the charge. 

There were other exceptions and assignments of error-23 in all- 
to the exclusion of eridei;ce, prayers f o r  special instrulstion and errors 
in the charge. We will consider them all under the court's charge t o  
the jury on the third issue. Judgment mas rendered in favor of the 
plaintiff, and defendant. Nills Company duly excepted, made the usual 
assignments of error, and appealed to this Court. 

The other material facts mill be set forth in the opinion. 

Brooks, Parkey  Le. Smith for p l a i d i f f .  
11. R. K y s e r  a d .  R a p e r  Le. R a p e r  for defrvadant. 

CL-~RKSOX, J. C. S., 3032. "The holder of a negotiable instrument 
may sue thereon in his own name, and payment to hirn in due course 
discharges the instrument." 
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C. S., 3033. "A holder in due course is a holder who has taken the 
instru~nent under the following conditions : 

(I)  That the instrument is complete and regular upon its face. 
1 2 )  That he became the holder of it before it mas orerdue snd with- 
\ ,  

out notice that i t  has been previously dishonorecl, if such was the fact. 
( 3 )  That he took it for good faith and value. 
( 4 )  That at  the time it was negotiated to him he had no notice of 

any infirmity in the instrument or defect in the title of tlie person 
negotiating it." 

The plaintiff Finance Con~pany claims it is the holder of the note 
and title retaining contract of R. E. Zimmerman in due collrse; that 
the note is complete and regular on its face, and that it b~canie the 
holder before it was orerdue; that i t  took the note and title retaining 
contract for good faith and value; that at the time it took t le note it 
had no notice of any infirmity or defect in the title of the Truck Com- 
pany negotiating i t ;  that there was no error in the charge of the court 
below on the third issue, and the judgment should be sustained. 

The defendant 51ills Company, on the contrary, says that the Finance 
Company is not a boim fide holder of the note for d u e ,  before maturity 
and in due course: that the note in the ~ossession of the Fins nce Com- 
pany is subject to all equities and defenses existing betwem it and 
Zimmerman, who was an agent of the Truck Company; that the Finance 
Company dealing with the Truck Company was not a purc laser, but 
an agent for collection. These are the contentions. I s  therc. any evi- 
dence to support the position of the Mills Company? 

I n  Hancock I , .  Southga te ,  186 N .  C., 282, the Court said: "Where 
there is any evidence to support plaintiff's claim, it is the luty of a 
judge to submit it to the jury, and the weight of such evidence is for 
the jury to determine.'' 

I n  T e m p l e  v. LaBerge,  184 N .  C., 254, the principle apl~licable is 
stated as follows: "The rule prevails with us, and it is supported by 
the weight of authority elsewhere, that if a bank discounts a paper and 
places the amount, less the discount, to the credit of the endcrser, with 
the right to check on it, and reserves the right to charge back t le amount 
if the paper is not paid, by express agreement or one impliet from the 
course of dealing, and not by reason of liability on the entlorse~i~ent, 
the bank is an agent for collection and not a purchaser. Pc eking Co. 
.c. Davis ,  118 N.  C., 548; Cotton X i l l s  v. TTTeil, 129 N. C., 452; Davis  
2%. L u m b e r  Co., 130 N. C., 176, and B a n k  v. E x u m ,  163 S .  C., 202. 
Wor th  2.. Peed Co., 172 S. C., 342." 

The fact that the officers of the Finance Company testified that its 
A " 

company is the owner of the note, and they purchased it in due course 
bona fide for value and before maturity, is not conclusive if the Mills 
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Company should show by facts and circumstances to t l ~ e  contrary. The 
weight of the evidence, pro and con, was for the jury. What are some 
of the facts and circumstances relied on by the Mills Company? 

Exhibit "F," agreement between Truck Company and Finance Com- 
pany of 1 April, 1920: 

(1)  That the Truck Company here undertakes to perform and de- 
sires to sell to the Finance Company accounts receivable, notes, leases, 
mortgages, contracts, and choses in  action, hereinafte- designated "ac- 
counts," evidencing sales and deliveries of personal property. 

(2) That the Truck Company will not sell or assign any of its 
accounts elsewhere without first giving ten days written notice to 
Finance Company of such intentions. 

For the "accounts" the Finance Company is to pay 100 per cent of 
actual net amounts thereof less charge equal to the legnl rate of interest 
on the purchase-money outstanding during the period it is outstanding; 
also charge 1-30 of 1 per cent of the net face amouni; of accounts for 
each day from the date of purchase by until paid to Fmance Company, 
plus $5 per $1,000 on the first $100,000 of accounts purchased within 
any twelve successive months period. Subject to a n  additional charge 
of 1-5 of 1 per cent on the face of all accounts purchased. Ninety per 
cent of the actual net amount thereof shall be paid in cash upon ac- 
ceptance of such accounts of the Truck Company. Ten per cent is held 
back and thereafter applied to the payment of any accounts that are 
in any manner affected by any breach or violation of any warranty of 
the Truck Company. 

The second article of the said contract, in part, provides: "I11 order 
to aroid objections by, and any possible loss of trade from any of its 
customers through the Finance Company collecting the said accounts 
direct from the debtors, and to obtain from the Finance Company the 
right and privilege which is hereby given to make collections at  the 
office of the Truck Company of all accounts sold to t h  Finance Com- 
pany, the Truck Company mill pay the Finance Company for the 
salaries and all expenses of travel of auditors of the Finance Company 
~vho shall have the right to call every thirty days or oftener and in- 
spect, audit, check and make extracts from the books, accounts, records, 
orders, original correspondence and other papers of the Truck Company 
relating to accounts sold hereunder, as provided in the bond hereinafter 
referred to, or as required and directed by the Finance Company." 

There is also this provision in the contract: '(Should the debtor 
named in such account fail or refuse to receive, accept or retain or 
return the property evidenced by such account, or should said property 
be rerouted or reconsigned, then the title to said property or property 
exchanged therefor, with the right to sell or otherwise dispose thereof, 
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and the title to any new account created through the resale thereof, 
shall be and remain in the Finance Company." 

Exhibit "G" is headed: Original Certificate Cr. 235752-page . 
Showing reserve 10 per cent taken out. 
E .  M. Willingham gare an individual "Guaranty and Waiver" bond. 

The Truck Company also gave a $50,000 surety bond, signed by E .  G. 
Deckner, to the Finance Company. 

A11 this and other matters of the dealings between the Finance Com- 
pany and the Truck Company was more than a scintilla of eridence 
to go to the jury, its weight is for them to determine on this aspect of 
the case whether the bank is an agent for collection and not a holder or 
purchaser in due course. 

The next propositioli, under contract Exhibit ('F," it provides: "And 
to obtain from Finance Company t h e  r i g h t  and prizrilege which i s  hereby  
g i c e n  (italics ours), to make collections at  the office of the Truck Com- 
pany of all accounts sold to the Finance Company." 

I f  the Truck Company had the right to make the collection from 
R. E. Zimmerman of the note and retaining title contract, was Zimmer- 
inan a dealer, or was there any eridence that he was the Truck Com- 
pany's agent in 'this mattrr ? Was the sale to the defendant Mills Com- 
pany ratified by the Truck Company? These matters are for a jury 
to determine under proper instructions in the court below on the hearing. 

On this phase of the case, the Xills Company contends: The Truck 
Company and R. E. Zimmerman had 1%-ritten agreement bet~i~een then1 
rr~garding the handling of trucks. The agreement in force at the time, 
Exhibit "C" and Exhibit "D," wllich are the same except in the copy 

,describing the territory in which Zimniernlan operated there is this 
clause (Exhibit ('C") : "And in any open territory in North Carolina 
until saine is closed with other dealers.'' Exhibit "D" is the saine ex- 
cept i11 lieu of the 11-ords quoted there are these words: "And any other 
open territory in Korth Carolina m t i l  same is clos~d by manufacturer 
to another agent." 

The court below ruled out the testimony of J. A. Elliott as to the 
sign in the store and roads "Agent Superior Motor Trucks." 

The court below ruled out the evidence offered as to the sign in the 
place of business of R. E. Zimmernlan haring on it ('R. E .  Zimmer- 
man, Agent of Superior Motor Trucks." Also the evidence that E. M. 
Willingham, who was president of the Truck Company, sent the sign 
that was placed in the place of business; also like signs posted along 
the public highways leading into Thomasville. Also the testimony of 
R. E. Zimmerman that Willingham risited Thomasville and knew and 
authorized the sign to be put up and gave him authority to sell the 
trucks. I n  Exhibit "D" the words "another agent" are used. 
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FISAKCE C'O. C. COTTOS XILI.S Co. 

As to the authority of Willinghain and Deckner to bind the Truck 
Company, Exhibit "E" is signed, "Superior Blotor Truck Company, 
by E. M. Willingham, Prest. Attest: E. G. Deckner, Secty." The 
evidence, if believed, from the record shows that the declarations of 
these officials were made in line of their oificial duty. Beck v. TT'ilki~zs- 
Ricks Co., 186 X. C., 213, and cases cited. 

We think the evidence ruled out and excepted to in the court below 
competent, from the view we take of this case. 

The competency of the testimony of the officials of the motor com- 
pany, in the instant case, does not conflict n i th  what r a s  said in Bank 
v. Jlfg. Co., 186 X. C., 744. 

I n  the agreement, Exhibit 93," this language is used: "Should the 
party (R. E .  Zimmerman) of the first part sell the truck 011 which there 
is an outstanding note in favor of the party of the seeond part (Supe- 
rior Motor Truck Company), immediately upon the sale of said truck 
he will take up said outstanding note." Although this agreement is 
dated 11 March, 1918, i t  is a circunzstance, under the ^acts in this case, 
to go to the jury, to corroborate R. E. Zimmerman. EL. E. Zimmernlan 
testified: ('Mr. Willingham (president of the company), and Mr. Deck- 
ner (secretary and treasurer of the company) gare me permission to 
sell all the trucks. Mr. Deckner was in my office at the time the sale 
of this particular truck mas made. Mr. Deckner suggested that I take 
up the note that  was due previous to the note sued on. H e  was pres- 
ent when the sale was made and knew I got the check, and saw it. This 
is the check that I showed Mr. Deckner. 

"By the Court: What is the date of thab? A. 12 May, 1920. 
"By the Court: What is the date of this instrument (Exhibit B )  ? 
"By Mr. Smith: The note and contract of conditional sale are dated 

17 April, 1920, and the certificate of indebtedness ti-ansferring it to 
the Finance Company, 22 April, 1920. 

"Defendant offered in evidence check dated 12 Mag, 1920-$1,700." 
This testimony was excluded and exception taken in c~ourt below. We 

think this was error. 
The testimony of Miss Haynes, whose eridence was excluded, mas to 

this effect: '(In May, 1920, I was employed by R. E. Zimmerman, doing 
stenographic work. I know E. G. Deckner. I met him in  office. H e  
remained at  Thomasville about ten days. H e  came to Mr. Zimmer- 
man's office and place of business every day. I heard Deckner say, in 
regard to the two-ton truck sold to the Amazon Cotton Xills, that i t  
mas a quick sale. H e  saw the check of the Amazon Cotton Mills in the 
office. The check was on the desk in front of him." This testimony 
was excluded in the court below. We think this was error. 
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W e  thinlr, from the facts and circuriistances of this case and the view 
we take, that  the evidence above set forth, which was excluded and 
like evidence as appears from the record, there was error, and on 
mlother tr ial  the eTidence should be held competent. 

((Wllere the mortgagee expressly or impliedly consents to a sale of 
the mortgaged property by the mortgagor, he  waives his lien, and the 
purchaser takes the title free from the same." 11 C. J., 624. Even 
an  unesccuted wrha l  agreement, made by a mortgagee for a valuable 
coi~sidcrntion, to relcase a real estate mortgage, does not come within 
thc statute of frauds. Stclsens 2 % .  Yurlinqton, 136 N. C., 191. 

This el-idelre noul(1 only become material if the jury should find 
that tlie Finance Company v-as not the on-ner in due course of the 
Zininicr~nal~ l ~ o t e  m ~ d  title retailling contract. 

Wc  think tllc court below \\as in error in its cliarge to the jury 011 

tlic third issue. 
Tn 11 '~1 l in~1~s  a. Vfg. C'o., 177  N. C.,  513, 1TTalker, J. ,  says: '(There 

\ \as  e~ itlcncc giren for the defendant nliich conflicted with that  intro- 
tlucctl by the plaintiff, but the jury alone could settle this conflict; and 
u l ~ i l c  tlie plaii~tiff did not make out a strong case, but rather a weak 
oiw, v h e l ~  we review all the facts in concourse, we cannot withdraw 
tlic case from the jury, n h o  a re  the triers of the facts, if there is any 
c~ ltlciicc reasonably tendii~g to support the plaintiff's allegations," citing 
11'1ff1, owsh ?J e. Wasson ,  S l  X. C., 431 ; B y r d  21. Empress Co., 139 N.  C., 
273. and cases cited. 

For  the reasons giren in this case there must be a 
S e w  trial. 

n'. 31. SPARI<>I.\S ET A L S .  C'ITIZETS, RESIDESTS. A X D  T.~;\PSYBRS O F  HALL 
'L'O\\'\SIIIP. E T C ,  V. THI: BOARU OF CO3lAlISSIONERS O F  GATES 
COUSTT.  

(Filed 20 February, 1924.) 

1 .  Schools - School Districts - Combination - County Board of Educa- 
tion-County Conln~issiontrs--Taxation-Elections-Statutes. 

The couuty board of edncation may form ntl\r school districts by com- 
I~il l ing co~~ti;.nous or adjoining spcci:tl local with nonsl~ccial existilig tax 
~li,itricts (art. 18, ch. 136, Puhlic Laws 1923). and ul~on petition of the 
yotcirs lilrcl mntler scctiol~ 2'19, m'ticlcl 7 ,  a ralid election may be callecl 
1)y t l i ~  county ~olnnii~siont~rs under t l ~ c  further provision of said article 
IS to rot(' upon the. qurstion of n special tax for tlie district so formed 
~ u ~ t l e r  the statutory limitations as to the rate imposcd, mid the obsrlwmce 
of t l ~ c  contlition recluirtd by the statute to take care of the indebtpdurss 
:~l~.c,:ltly iucurred by such of the special districts thus i n  the combination 
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a s  may have theretofore voted for a special scliool tax within their former 
boundaries. The question a s  to special-charter scliool districts is ilot pre- 
sented in this case. 

2. Same. 
Where, by proper statutory procedure, a school-tax district has been 

formed by a combination of existing special and nonspecial local-tax dis- 
tricts, and accordingly the county commissioners have called an election 
for the approval of the voters of a special t as ,  such approval by a ma- 
jority of the electors registered therein is valid, tlie el~?ction being for tlie 
new district thus formed, and the fact that one or several of the districts 
incorporated had voted against the proposed t a s  does not invalidate it. 
The sections of the Consolidated Statutes requiring tlia separate approval 
of the voters of the nonspr~ial  school-tax territory lla','e no ap1)lication. 

3. Sam-Constitutional Lam-Statutes. 
Where nonsl~ecial school-tax districts have been combined into a school- 

tax district with special school-tas districts, tlie nonspecial t a s  districts 
cniinot maintain the position that  i t  was necessary to the valid imposition 
of a special t a s  for scliool purposes within tlie district thus created, that 
the voters within each nonspecial tax district should approve it. Article 
IS, c1uil~tt.r 133, Public Laws 102.3, otherwise lxovidine, the Legiqlature 
having alnlost unlimitrd constitutional authority over these local aqencies 
of governinent, and may a t  any time change and combine them, irrespect- 
ive of territorinl limits, by safeguarding certain restl'ictions inil~osed by 
the Constitution. 

CIVIL ACTION, heard pursuan t  to  a coritiliuance on re tu rn  to  a pre- 
l iminary  restraining order, before h i s  Honor ,  Bond,  J. ,  a t  El izabeth 
City, S. C., on 22 October, 1023. T h e  pertinent facis  as  agreed upon,  
a i d  t h e  ru l ing  of the  court  thereon, a r e  embodied i n  his  IIonor's judg- 
~ i ien t ,  as  follows : 

''1. T h a t  t h e  plai~i t i f fs ,  W. 31. Sparkmarl  e t  als. a r e  citizens of Gates  
County, N. C., and  a r e  residents and  taxpayers  of E u r e  Church  School 
Distr ic t  i n  said township, district being Hall ,  S o .  2. 

" 2 .  T h a t  t h e  defendarits a r e  du ly  elected a n d  qualitied comn~issioners  
of Gates  County, charged under  t h e  lam with t h e  d u t y  of levying and  
h a ~ i n g  t h e  taxes collected. 

"3. T h a t  the  taxes i n  Gates  County  a r e  collected by  t h e  township t a x  
collectors, a n d  t h a t  Kindred  P a r k e r  is  t h e  du ly  elec.ted a n d  qualified 
t a x  collector i n  H a l l  Township. 

"4. T h a t  on 11 J u l y ,  1923, a n d  pr io r  thereto, there  mere a number 
of school districts i n  Gates  County, among which were t h e  E u r e  Con- 
solidated, E u r e  Church,  a n d  Reedy B r a n c h  districts,  same being con- 
secutive a n d  contiguous, a n d  al l  of which m a y  be embraced i n  one com- 
mon boundary. 

" 5 .  T h a t  i n  E u r e  Consolidated Distr ic t  t h e  citizens thereof had,  p r io r  
to  11 J u l y ,  1923, voted upon  themselves bonds i n  t h e  amount  of $15,000, 
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which were a valid and outstanding obligation on said date, and that 
prior thereto there had been levied and collected a maximum tax rate 
not to exceed 30 cents on the $100, for the purpose of paying interest 
on same and to create a sinking fund to retire same at maturity. 

"6. That in neither of the two, Eure Church and Reedy Branch, had 
there ever been, prior to said date, voted any special local tax for school 
purposes. 

"'7. That on 11 July, 1923, the follo-rving petition, marked 'A,' was 
presented to the county board of education. 

"8. That said petition was properly endorsed and approved by the 
Board of Education of Gates County, and by it presented to the board 
of c o u ~ ~ t y  comn~issioners on same day, and by the said board ordered and 
recorded oil the minutes of the said board,-and all other things requisite 
and necessary to the calling of an election for special tax for schools in 
said territory, as a special school-taxing district, were done and per- 
formed. 

"9. That pursuant to said petition an election was called in the 
special school-taxing district, to be held at Eure, N. C., on 25 August, 
to ascertain the mill of the voters as to whether there should he levied 
and collected annually a local tax not to exceed 30 cents on the $100 
valuation of property in the aforesaid territory embraced within the 
three districts-Eure Church, Eure  Consolidated, and Reedy Branch 
districts-to supplenlent the six-months school fund. 

"10. Said election was in all respects regular and legal. 
"11. That at said election there were 194 registered and qualified 

voters from all three districts. 
"12. That from the entire registered voters 128 voted for said tax and 

the renlaining 66 either did not vote at all or voted against said tax. 
"13. That from Reedy Branch District there were registered 16 voters 

and that of said number 8 voted for the tax, 4 voted against said tax, 
and 4 registered T-oters did not vote at all and consequently were counted 
against the tax. 

"14. That from the Eure Church District there were 48 registered 
voters, and that of this number 2 voted for, and that the remaining 46 
either voted against or did not vote at all, 40 of which did vote against 
the tax. 

"15. That said election was held at  Eure, N. C., said place being 
withill the Eure Consolidated District, and that C. E. Sawyer was 
registrar and R. B. Harrell and R. C. Felton were poll-holders, all of 
whom were residents of the Eure Consolidated District, which district 
is a part of the special school-taxing district, as described. 

"16. That W. JI. Sparkman and J. E. Askew, Jr., two of the school 
committeemen of Eure Church School, went before the superintendent 
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.of Schools on or about 3 September, 1923, and requested that  a teacher 
be employed for their school, and that  the  superintendent informed 
them that  there would probably be no teacher employed for said school, 
and that  thq students would probably be expected to attend the Eure  
Station School (known as E u r e  Consolidated), since he  understood that  
the board anticipated consolidating the districts with the E u r e  Consoli- 
dated School. 

('17. That  the three districts referred to abore we.*e consolidated on 
3 September, 1923, in accordance with the county-wide plan of organiza- 
tion of the county board of education. (See 'Exhibit B.') 

'(18. Tha t  the  county conlmissioners of said count,y have levied and 
are now threatening to collect a 30-cent special local tax  on the $100 
valuation of all property in  the said three districts. 

"19. Tha t  this suit was brought on 29 September, 1923, and that  the 
restraining order was served on the board of county commissioners on 
1 October, 1923. 

"20. Tha t  the tax book for Ha l l  Township has not been delivered. 
"21. Reedy Branch District is located within Reynoldson Township. 
" I t  is now, upon consideration thereof, adjudged by the court that  

the plaintiffs' motion to continue said temporary restraining order and 
illjunction to the hearing, be and i t  hereby is  denied, the court being 
of the opinion that  the facts submitted do not justify or entitle it to 
grant  the same. Out of respect for  the views of counsel for the plain- 
tiffs who desire to have said ruling reviewed by the Supreme Court, said 
restraining order is  continued until 25 February, 191!4, and no longer, 
so as to preserve present conditions until that date. 

W. M. BOKD, Judge." 
I t  further appeared that  the  Board of Education of Gates County 

had adopted the county-wide plan pursuant to chapter 136, Public Lams 
1923, see. 73a. 
Plaintiffs excepted and appealed. 

A y d l e t t  & S i m p s o n  and  A. P. G o d w i n  f o r  plaintif fs.  
T .  1Y. Cos ten  a n d  E'hr inghaus & Hall for de fendan t s .  

HOKE, J. Vnder article 18, chapter 136, Laws 1923, being a n  act 
to codify the laws relating to public schools, authority is  given to county 
boards of education to create special school-taxing districts in territory 
as  follows: "(1) a township; ( 2 )  two or more contiguous or consecu- 
tive districts, all of which may be embraced within one common bound- 
a ry ;  (3 )  two or more contiguous or consecutive townships, all of which 
may be embraced within one common boundary; (4 )  one or more dis- 
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tricts and one or more townships contiguous, all of rvhicli may be em- 
braced within one common boundary; and (5)  the entire county, exclud- 
ing one or more townships or one or more special-charter districts." 

T h e  power in question estends to both local and nonlocal taxing dis- 
tricts, but does not seen1 to include special-charter districts unless these 
last have surrendered their charters and become local-tax districts, pur- 
suarit to  the  provisions of section 157 of the law. This last position i.; 
not further pursued for the reason that  i n  the present case 110 special- 
charter district is presented, but n7e are informed that  the school autliori- 
ties have colistrued the article so as not to embrace such tlistricts within 
the meanirlg of article 18, unless surrender has been made as wggested. 
After the boundaries of the special school-tax district h a w  been tlefined 
and recorded on the minutes of the county board of education, au  elec- 
tion ma? be had for a special tax, not to  exccetl 50 cents on the $100 
d u a t i o n  of property, real and personal, n-ithiti the diqtrict, on the 
filing of a proper petition, nhich sliall be cndorsed by a ~ n a j o r i t ~  of tlie 
governing boards of the school districts n i th in  the drsignated bou~ldary,  
and approved by the county board of education. Same shall be pre- 
sented to the board of couuty con~n~issioners, who shall order the election 
as requested. The  character of the petition is not specifically set forth 
in article 18, but tlie same is manifestly prolided for and controlled by 
section 219 of article 17, and is described as a "written petition, signed 
by twenty-five qualified Toters who have resided a t  least twelve nlontlis 
within the district, and if less than seventy-five of such qualified r o t ~ r s  
are resident within the district, tlien by one-third of such T-otr.rk." 

The  article further provides that  if the tax as specified i, approved 
by a majority of the qualified ~ o t e r s  of the district, it  shall o p t ~ a t e  to 
repeal all school taxes tlicretofore 1-oted x i th in  local-tax or spccial- 
charter districts (which last niay h a m  been brought witliiri the cffect5 
of the lam-), except taxes required to pay interest on bonds tllcretofore 
issued, or to retire said bonds nhen they mature. h d  the article (scc- 
tion 237) further provides "that the county board of education are 
authorized to assume and pap any and all bonded indchtedncs~, or part 
of same, from the special tax  roted," p r o d e d  that  thc revenue is  suf- 
ficient to equalize the educational a d ~ a n t a g e s  and pay all or part  of the 
interest and installment on said bonds. 

F r o m  a perusal of tlie facts embodied in  his Honor'5 judgment i t  
appears that  all of the formal requirements for the propcr creation of 
the special district in question ha re  been complied n-ith, t l ~ c  propoq.(l 
tax levy has been approred by the voters, and we call see no r:llitl ohjcc- 
tion to the tax or the authorized procedure to collect the same. 

It is contended for the plaintiffs that, as the measure was defeated in 
one of the nontax districts, the  tax  is  not valid as to such territory, but 



246 I N  THE SUPREME COURT. [I87 

the article in question contains no such limitation, and the Court may 
not so interpret it. The former cases on this subject, lo which we were 
referred (Paschal v. Johnson, 183 N. C., 129; P e r r ~ j  v. Comrs., 183 
AT. C., 387; Hicks v. Comrs., 183 N. C., 394; Vann v. Comrs., 185 
N. C., 171) were decisions construing the sections of the Consolidated 
Statutes appertaining to the enlargement of school districts, more espe- 
cially section 5530, C. S., and which expressly required the approval of 
a majority of the voters in  the added territory, but the article in ques- 
tion here is one providing for the creation of a new district, and in 
which the question of the tax shall be determined hy all the voters 
within the boundary as defined and described in the minutes of the 
board, and the cases" cited are not therefore apposite to the facts of the 
instant record. 

Again, it is contended, as we understand the position, that the Legis- 
lature having created the districts, Eure  Church and :Reedy Branch, it 
was not within its constitutional power to impose a tax on said districts 
without a vote of the people therein; but, apart from the obligation to 
pay any indebtedness incurred, which is provided for in  the school law, 
there is nothing contractual as to the continued existence or maintenance 
and control of-these school districts. They are but public quasi-corpo- 
rations, created by the Legislature for the exercise of governmental 
functions in designated portions of the State's territory, and are subject 
to almost unlimited legislative control. 

I n  Trustees v. Webb, 155 N. C., 379, it was held, among other 
things: "Counties and townships are, as a rule, simply agencies 
of the State, constituted for the convenience of local administration in 
certain portions of the State's territory, and in the exercise of ordinary 
governmental functions they are subject to almost unlimited legislative 
control, except when restricted by constitutional provision. 

"Under our Constitution, the Legislature is given power to create 
special public quasi-corporations for governmental pul-poses in certain 
designated portions of the State's territory subject to like control, and 
in the exercise of such power county and township lines may be dis- 
regarded." 

I n  that case the opinion refers to Pmifh v. School Tmstees, 141 
N. C., 143, as follows: "Again, in Smith v. School Trustem, 141 S. C., - 
143, the Legislature incorporated a school district, confined territorially 
to portions of two existent townships, authorized the trustees of the * ,  

district to issue bonds, l e ~ y  and collect taxes, etc., and the Court, after 
full and careful consideration, held that this power of the Legislature 
over counties, townships, etc., when acting as governmental agencies, 
was not confined to the ordinary political subdivisions of the State, but 
that it authorized and extended to creating special public quasi-corporn- 
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tions for governmental purposes in  designated portions of the State's 
territory, and that  i n  the exercise of such power county and township 
lines could both be disregarded if such action was, in the judgment and 
expressed declaration of the Legislature, best promotive of the public 
welfare. And within the proper exercise of tliis power were included 
levee, school, drainage, road, and highway and other special-taxing dis- 
tricts." 

And quotes also from Jones  v. C'omrs. of Stokes, 143 X. C., 59, opinion 
by the present C'h ie f  Just ice:  "The defendant suggests, howerer, that  
i t  infringes upon the provisions of the Constitution establishing counties 
a d  requiring t l ie~n to be maintained in theis infegritg. But we do not 
find ally such pro~-isioi~s.  Thc  Corlstitution recognizes the existence of 
counties, toa.nsl~ips, cities, and towns as governmental agencies (TT'hif~ 
I . .  ('onzrs., DO S. C., 437), hut they are all legislatire creations autl sub- 
ject to be changed (Dal-e  1 . .  Currificc7i, 93 N .  C., 189; Harr i s s  z.. W r i g h t ,  
121 x. C., l i S ) ,  abolished ( X i l l s  c. Il'illiams, 33 S. C., 558). or divided 
( J 1 d ' o r ) ) r a c  c. L'omrs., DO N. C., 441) a t  the will of the General Assem- 
bly." Ahid  the well-co~lsidered case of Rourd  of E d u c a t i o n  2.. C r n y ,  184 
3. C., 4S4, is in full recognition of this same general priuciple. 

Tlic Legislature, therefore, h a ~ i n g  the full pover, p r o ~ i d e s  for the 
creation of a I W W  district, ar it has doue, and the measure l iavi~ig been 
inhrnitted to aiitl approTed by tlie voters of such district, the proposed 
t:n 1 e ~ y  is not open to the objection that  i t  is superilnposed witliout 
proper ~ o t e  of the people, for thc roters of the lien7 district 1 ~ 1 c  hccome 
tlle proper body to pass upon and deter~liiue tlw question. 

111 the rcccllt c a i ~  of C'oblc 1 % .  C ' o t ~ r s . ,  194 X. C., 342. the qws t io~ l  
\ \as 011 tllc ~ a l i d i t ~  of x statute applicable to the  count,^ of Gnilford, 
and therefore not a dircct tlccision on the facts of the prcsc~it record, 
hut tlie principles inrolvctl in thc prescnt law x e r e  prcstwtctl anti fully 
tliscusscd, and it v a s  no doubt owing to the suggestioiis inadc i11 that  
~ a l u a b l c  opinion by ~4ssociccte Jus t i ce  Alrlan~.s, and the decision of the 
C'ourt thereoil, that  the present law n7as framed, and may be regarded as 
a n  al~posite and con t ro l l i~~g  a ~ t l ~ o r i t ~  oii the ~ a l i d i t y  of this article 1'4 
of the general statntc. And the casc of Ploit 2 % .  C o ~ n ~ s . ,  a n f ~ ,  125, 
oljinion by the same Icarned Judge, is also an  authority in snpport of 
the judgment rrndered. 

There is nothing to present the question as to the effect of section 29. 
article I1 of the C'onstitution, prohihitirig special legislation on tliis sub- 
jcct, as tlic authorities lwre are operating under a ge11er:rl l a v .  

We find no crror ill the record, and the judgment of the lowcr court is 
,Mirnied. 
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E. C. TTTISSLOW v. S. E. SPEIGHT. 

(EYled 27 February, 1924.) 

Estate-Contingent Remainder-Title-Wills-Devisl>s, 
Where a testatrix devises certain of her lands to her tiio sons for life, 

with remainder to the one dying leaving issue, and should both die with- 
out issue, tlie title to tlie lands to revert to the testatris's nearest of lir- 
ing kin, with a clause leaving the residue of her estate, if any, after 
taliilly out the specific devises, to be divided among her two sons: Held, 
tlloupli the testatrix's tivo sons irere her nearest of kin, they did not take 
tlie lands specifically devised to them by tlescer$, but bnder the will, and 
tlle contingenc3y not having happened upon which they' acquired the abso- 
lute fce-simple title to these lands, their contract to convey the indefeasi- 
ble title thereto was not enforcible. 

APPEAL by deferidant from Connor, J., at  S o w m b e r  Term, 1923, of 
E l ~ n ~ c o a r n ~ .  

Controrersy without action, submitted on an agreed statemelit of 
facts. 

Defendant, being under contract to conrcy certain lands to plaintiff, 
executed and tendered warranty deed therefor. Plaintiff declined to 
accept the deed and refused to make payment, claiming that  the title 
offered was defective. This  suit is  to recorer the option money paid by 
plaintiff, and which was to be returned if title proved Lo be defective. 

H i s  Honor, being of opi~iion that  t he  deed tendered was insufficient 
to convey a full and complete fee-simple title to the lands in  question, 
gave judgment for the plaintiff, whereupoil the defendant escepted and 
appealed. 

George 31. Fountain for plaintiff. 
Guion d? Guion for d e f c ~ ~ d u n t .  

STACY, J. On the facts agreed, the title offered w s  propcrly made 
to tlcpend upon tlie coiistruction of the folloning items in  the x-ill of 
Sarah  E. Lloyd : 

"Seconcl: I give and dcrise to niy daughter, Penina E. Jones, for her 
natural life, one hunclred ncrcs of Innd, the same being a part  of m,v 
undi~-itled interest, i n  the dirision of tlie Barlow estate, slid, should she 
tlicl without issue, then said land to revert 1)ack to my 11est living kin. 

"Third : I give and dcrise to my  two sons, F rank  B. Lloyl and Janicr 
I3. IJoyd, for  their ~ l a t u r a l  life, screnty-nine and one-third (70!!3) 
: u b r ( ~ ~  of land, thc  snme being n part  of my undividecl ilitercst, i n  the 
division of the Bnrlow cstntcx, and, should they or either of tllrrn die 
without issue, then in that case the interests of them both, or tlic intcmst 
of either oue, shall revert back to my nearest or l i r ing Bin. 
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"Eight:  X y  will and desire is that  all the residue of 111y estate, if 
any, after taking out the devises and legacies a b o ~ e  mentioned, shall be 
equally t l i ~  ided among my three children," etc. 

The  case states that  a t  the time of the death of Sarah  E. Lloyd, ill 
1503, lier three children, Penina E. Jones, F rank  13. Lloyd, anit Janics 
13. Lloyd, ne re  lier "nearest or living kin." I'ellina E. Jones cliecl 
intestate in 1903 and nithout ibsue born to her, leal ing her two brothers 
as  her only heirs at lan- and nest of kin. F rank  B. Lloyd is living, but 
has nexer married a d  has no issue. James B. Lloyd is living, married 
ant1 has three cl~ilclren-Joscl~ll, age ten;  Paul,  age eight, a i d  -llice, 
age four. S i w e  the dcath of Penina E. Jones, her t v o  brothers have 
co~l\cyed to the defendant all of their "estate, right, title ancl interest 
in 1~osxs~ io i i  and in C X ~ I C C ~ : I I ~ C ~ ' '  i n  and to the lallds described in itenla 
t n o  and tliree of the n i l l  of Sara11 E. Lloyd. 

It n a s  acljutlged by the court below that  the defenilant could conr ey 
n gootl title to the 100 acres mentioneil i n  the second item of the ~vil l ,  
and this is not qucstiolled by the plaintiff. I t  n a s  further adjudged 
that the dcfc~~t l :~ l i t  could not convey n full ant1 coml)lete fcc-inlple titlc 
to the 'iD1 .: acres melitioned in the third item. Thc al)pclnl presents for 
r c ~  icw the corrcctness of his Honor's ruling in  regarc1 to the pro pert,^ 
~ncntioncd in item tliree of the nil l .  

It is xgreecl, if the deed tendered be sufficient to  con^ ry  a full and 
complete fee-simple title to  the i'91,.: acres, plaintiff is to fail in his 
suit ; otherv ise, not. 

I t  is  suggestid tha t  a proper construction of the third item in  tlie n i l l  
of Sarah  E. Lloyd presents for consideration the questions (1) as to 
TT hethcr there T\ as a devise, by implication, of the remainder in fee to 
the issue of F rank  B. Lloyd and James B. Lloyd, respcctivc~ly, hp reason 
of the gift over to the testatrix's "nearest or l i ~  ing kin," ihoultl the two 
sons or either of them die without issue, or ( 2 )  as to wl~ether the rercr- 
<ion in fee descended to the testatrix's three children pending tlie hap- 
pening of the events upon nllicli the estate given over n a s  to take effect, 
yo that the ronr epance to the tlefendant of the life ebtate and the re1 er- 
-ion nlcrgecl thc life estate into the rerersion m ~ d  d(,stroyecl the, co11ti11- 
giwt r e i n : ~ i ~ i d ~ r  to tlir testatrix's liearcst or l i ~  ing bin. Eord 1 .  X o o r r .  
236 Ill., 37G; 86 S. E., 356; 1 0  L. R. A. (N. S.), 540; 23 R. C. I,., 532. 
But for the prcsellre of item eight i n  the nil l ,  and if item t h e e  stood 
alone, the case nould proh:ibl- call for a decision of there i ~ l t c r e ~ t i n g  
questioils. F rom tlie entire n ill, howe\ er, \I e think it is  clcnr that  nha t -  
cver estate Eranli B. Lloyd and James R. Lloyd took in the loclcs 111 q ~ r o ,  
they did not take any part of i t  by descent from their m o t h b ;  hence, if 
James B. Lloyd should predecease his brother, and F r a d i  B. Lloyd 
should tlie xvithout i,sue, his interest would then go to the testatrix's 
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~ i c ~ a r ~ s t  o r  l i r i n g  k i n  under  i tem tliree of t h e  d l .  111 this  erent  such 
Iwarest o r  l iving k i n  of t h e  testatr ix  ~ o u l d  necessarily be other  t h a n  
t h e  dcfel~tlnnt 's inllnediatc predecessors i n  title. 

I n  r i e w  of th i s  construction, and  under  t h e  facts  iiow of record, i t  
~ r o u l d  appear  t h a t  tlie deed tendered is  not sufficient to  convey a fu l l  
a11d complete feo-silnple t i t le  t o  t h e  property ill question. Tl ie  judg- 
~ i i e n t  entered below must  be upheld. 

Alffilmcd. 

(Filed 27 February, 1024.) 

.Ippeal and Error-Pleadings-JIclions-Verdict Set =\side-Judgment- 
I'~*cnlatulw Appeals-Disl~~issnl. 

E'roni ;I refusal of a motio~i for juclcmc~i~t ul1o11 the l ~ l ~ a d i ~ i g s  all 
i~l)lwul will iiot tlircctly lie, mid wlicre the rerilict has: becn set aside in 
thc court's dis~retioii, there is 110 juclgmcnt from wliicli mi a l~ l~en l  may be 
tnlieli, and it  will bcl disuliseed in the Siilnwnt Court as  premature. 

I J. Tlic  plaintiff brought suit to recover tlie sum of $10,000 
a11d interest,  tlle relnainder alleged to be due by the  defenda l~ ts  f o r  t h e  
purclinse of a t ract  of land. Tl ie  writtoll agreement of t h e  parties is  
a l~pcndct l  t o  and  made  a p a r t  of t h e  compla i~ i t .  Tlic d c f e ~ ~ d m l t s  filed 
:III answer, i n  wliicll they alleged t h a t  under  t h e  terms of tlie contract 
t h e  plnilitiff h a d  elected to  t ake  back tlie I:~nd, had  taken possession of 
it .  and  l i t d  thereby abrogated t h e  c o ~ ~ t r n c t .  These nllegatiom I\-ere 
tlmictl by t l ~ c  pl:til~tiff i n  liis replication. 

X%II tlic case cnrnc on f o r  t r i a l ,  t l ~ e  plaintifi  made  a ~ i io t ion  f o r  
jndgnicnt upon  t h e  pleadings, alid rcncwed it  a t  t h e  ,conclusion of t h e  
e\ idelice. T h e  court dcnicd t h e  motion, and tlie jury,  i n  response t o  
the  issue suhn~i t t cd ,  found t h a t  tlie plai l~t i f f  lint1 e s e r c i w l  liis riglit  to  
c ~ l t c r  upon t h e  l a d  and llatl gone in to  possession of it .  T h e  verdict 
w t s  sc.t aside ns against the  weight of t h e  cvidelice, a u d  un t lw thest, 
ro~i t l i t ions we a r e  asked to review liiq Honor's ruling. 

TT'~ slitdl h a w  to dccline tliis request. S o  jutlgmclit h a s  hccn rell- 
tlcred and  there is  no prcsent riglit of ap1)cal. I t  ha:. often becn licltl 
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that  the refusal of a motion for judgment on the  pleadings is not appeal- 
able, and that  an  appeal prematurely prosecuted mill not be considered. 
Xitchell v. Kilburn, 74 N. C., 483; Cumwon v. Bennett, 110 N .  C., 
277;  Duffy v. ~lIeadozcs, 131 N. C., 31; Barbee v. Penny, 174 K. C., Sf 1 ; 
Du,fy  v. Hartsfield, 180 N .  C., 151. N o  judgment having been entered, 
the appeal must be dismissed. 

Appeal dismissed. 

S A X  G. CLARK r. J. E. HARRIS. 

(Filed 27 February, 1924.) 

Appeal and Error-Objections and Exception-Trials. 
An assignment of error oil appeal for error alleged upon a different 

theory than that upon \\'hich the case was tried in the Superior Court 
will not be considered. 

APPEAL by defendant from Cionno~, J., at  Soveniber Term, 1923, of 
EDGECONBE. 

Civil action, ex confractu, to recover for the value of certain timber 
sold by plaintiff to defendant. 

Upon denial of liability and issues joined, the jury returned a verdict 
for plaintiff, and from the jutlgrnent rendered thereon defeiidant ap- 
pealed. 

Gilliunz Le. Boud f o ~  plaintif. 
Allsb~ooil. LC. P h i l i p s  for defendant. 

PER CTRIAX. A careful perusal of the present record leaves us with 
the impression that  the case has been tried substantially in agreement 
~vit l i  the law bearing on the subject, and that  the validity of the trial 
should be sustained. A11 matters i n  dispute have been settled by thc 
verdict, and no action or ruling on the part of the tr ial  court has bceu 
discovered by us which 1i-e apprehend should be held for reversible error. 

There was a contention made on the argument, and it also appears in 
defendant's brief, tha t  cause of action should fail under the 
principle of accord and satisfaction (Supply Co. c. Watt,  181 N. C., 
432)) but the case was not tried upon this theory in the court belo~v. 
It is  lye11 settled that, except in proper instances, a party to a suit 
should not be allo~ved to change his position with respect to a material 
matter in the course of litigation. Hill v.  R. R., 178 S. C., 612. Espe- 
cially is this so ~vhere  the change of front is sdught to be made between 
the tr ial  and appellate courts. Ingram v. Poll er C'o., IS1 S. C., 339. 

The  verdict and judgment n-ill be upheld. 
S o  error. 
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Tonacco A s s o c ~ ~ ~ r o s  T. PATTERSOS. 

TOBACCO GROWERS C O - O P E ~ ~ T I T ' E  ASSOCIA'I'IOS v. C. C. 
PATTERSOS. 

(Filed 27 February, 1024.) 

1. Constitutionrtl Lan--Statutes-Contracts-Co-operative Marketing. 
Tlie provisions of the standard contract made b.c the Tobacco Co- 

opcrntive Rlarlieting Association with its members a re  valid under a 
constitutional statute, and upon the allcged breach thereof on the part 
of the menlher in its matcrial parts, the equitable remedy by injunction 
is available to the association. 

2. Appeal a n d  EI~~~OP-Injwiction-Equity-Fulding-s of F a c t C o n c l u -  
siveness of Mndings. 

011 npl)c:~l in matters of injunction involring the rights of a n  incor- 
1)or:itctl coiil)eratire marketing association to receive and market the 
tobacco grown by its member, etc., tlie findings of fact by the Superior 
Court judge are  not conclusire, and the Supreule Court will pass ul)on the 
r~vidcnce and dctcrinine the facts applicable to the lelief sought. 

3. Pleadings - Ex asix e Answers-Injunction-Equity-Contracts-Co- 
operative JIarketing. 

In  ~~rocecdings for injunctive relief by a coiipcrative inarketing a.w- 
ciation nlierein tlie l)laintiff definitely alleges that the defendant liad 
breached his contract nnd declarcs his purpose to dis7ose of his tobacco 
111 breach thereof, the cleft~ndant's answer not admitting the allcgation~. 
but  deninndin:: strict proof, is  too evasive or illusive to be a denial of 
l)lnilitiff's allesation, or received as sufhcient evidence uljoii the question 
of the injunctive relief. 

4. Injunction-Equity-3Iorigagor a n d  Illoi,tgqee-Liens-Parties-Co- 
operative Marketing Associations. 
d prc l iminar~  ortler restraining a member of a coiiperative associa- 

tion froni disposing of the tobacco embraced in the contract in breach 
thereof will not be dissolved by reason of a defense cet up by i ts  meni- 
brr that tlie tobacco was the subject of a lien for supplies necessary 
for its culti\atioii, a position available to the lienee not a party to the 
action, ant1 tlie restraining order should be continued to the hearing. safe- 
warding the rights of the lienee to be Asserted by his appropriate action. 
Tlie defendant being in an attitude of resistance to\inrils the rontrart 
:mtl denying any obligations thereunder. 

CIVIL ICTIOX heard, on r e t u r n  to  prelimiiiary restraining order, heforc 
his  Honor ,  C ' U ~ Z ~ I O ~ ~ ,  J., a t  Sashvi l le ,  N. C., on 20 September, 1923. 

Tl ie  action is f o r  t h e  purpose of enjoining defendant a n  alleged inem- 
hcr, f r o m  disposilig of liis tobacco crops f o r  the  pears  1922, 1923, etc., 
morc part icular ly f o r  tllrx year  1923, in 1 iolation of iis contract n it11 
plaintiff, ant1 a prcliiniliarg r c s t r a i l ~ i i ~ g  order ant1 rule  to  s1101v cam,? 
l l a v i i ~ g  hecil issued, m d  tile court  a t  tlie ahore  hear ing  being of opinion 
tha t  plaintiff Iraq not entitled to  a f u r t h e r  co~l t i~ iua i lce  of the order, 
cntcred judgiiicllt that  t h e  same be vacaied and  t h e  rule  discharged. 
Plaintiff excepted and  appealed. 
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IIoI~E, J. I t  appears from the culilplailit, dilly rerified alld prcwnted 
a t  the hearing, togetlier ~ i t h  supportiiig affidavit>, that  plnil~tiff is a 
corporatioil duly organized pursua~l t  to chapter 87, Laws of 1921, '*11a\- 
iiig a standard form of coutract uilder n l~ ic l i  its mcrrihcrs rrs1)cctirely 
contract and agree to sell and delircr to tlie association all of the to- 
bacco produced by or for him as landlord and lessor during the years 
1922 to 1926, iiiclusire, and for the professed pu rpox  of stcladying the 
market and euabli i~g tlie men~her  to obtain a l~ropcr  l ~ r i c r  for his 
tobacco :ind n 1)roper coiilperlration for his labor, C X ~ J ~ ~ I S ~  mid skill ill 
producing it." 

That  dofendant, haviug become a liieniber mid duly rswutetl the 
contract to sell arid d e l i ~ e r  to the coiripany h i i  tobacco as st tr td,  has 
thus f a r  failed and refused to dclircr any of his tobacco to plaiutiff 
cornpnny as agreed upon by him, and a rovs  his purposcJ ]lot to (lo io 
n o r  or at any fu ture  tirnc. That  i n  1922 rlefcrida~~t protlncrtl a~l t l  
acquired, subjpct to the obligations of said coutract, about b,000 pou~idz 
of tobacco, and sold saiile to other pcrsons in ~ i o l a t i o l ~  of his coutract, 
and that  for the year 1023 he has produced or acquired 10,000 pounds 
of tobacco subject to the stipulntioris of the contract q ig~~ct l  by hiln, 
and refuses to deliver any par t  of same to plaintiff, c l a in~ i l~g  that the 
anlourit will be required to pay off a mortgage gircn by liini on the 
crop of 1923 to IT. R. Robertson & Co., general time nicrrllant.;. in 
S a s h  County, and to the aggregate anlount of $6,636.32, alitl n l ~ i c h  
is more than sufficient to absorb the entire crop of tobacc3o g ronn  by 
him for the year 1983, etc. 

On careful nerusal of the record we do not f i~ id  that  the tlt.fenclant 
has made any substantial denial of tho principal allrgatious: of the 
plaintiff as abore set forth, his sworn anslrer in wference thercito being 
as follows: "That, i n  allsv-er to paragraphs 2 to 14, i~~c.luqi\ c (these 
being tlie sections chiefly coiltailling plaintiff's arernicnts), this de- 
fendkit  does not aclnlit the same, but drniantls strict proof of all of 
said allegations." Defendant the11 proceeds to state his principal dr- 
fense in  resistance to the restrailling order in detail as follons: 

"(b) That  during the year 1923 W. R. Robertson G: C'o., gencral 
time niercliauts of Stanhope, S a s h  Couuty, S o r t h  Carolina, furliisl~etl 
hinl supplies and advances, fertilizer, etc., to lilake a crop, and that  
this defeiidarit executed and t1elivert.d to said compar~y u crop lien and 
chattel mortgage on 1 January ,  1923, ~vhicli soid paper-~vriting is re- 
corded in tlie registry of Nasli County, in Book 262, at page 143, to 
which reference is specifically made. 
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"(c) Tha t  the amount now due under said mortgage is  a note in  
the sum of $1,021.74, with interest, and in  the  further sum of $1,614.78 
for supplies and advances furnished this year, which supplies and ad- 
vances permitted and enabled this defendant to cultivate a crop, and 
that  the said crop owned and raised by this defendant, as he is informed 
and believes and so avers, will not more than pay the indebtedness 
hereinbefore referred to. 

"(d) This defendant also avers that  he is informed and believes said 
W. R. Robertson & Co. is the owner and entitled to the possession of 
said property described in  the plaintiff's complaint and affidavit, and 
that  they forbid this defendant deliverin'g said crop to any other 
1)erson." 

Upon these opposing averments tlie court finds that  defendant is a 
member; that  he  cultivated on his  land in Nash County, i n  the year 
1923, ten acres of tobacco, and that, being vholly unable to produce 
the crop witliout such aid, he executed the mortgage or crop lien for 
tlie note and supplies. Tha t  said advanccnients were d l  necessary and 
actually made to dcfendaiit to enable him to nlalre sa d crop and save 
and harvest same, and are a valid and first lien on said crop, and that  
all of crop will be required to pay off and discharge the said lien, a i d  
that  the lienecs or mortgagees ha re  expressly forbidden defendant to 
deliver the crops to plaintiff or to make any disposition of them except 
under their direction. Tha t  defendant has not brokl:n or threatened 
to break his contract with plaintiff, and thereupon entered judgnient 
dissolving the restraining order. 

I n  the recent case of Coiiperat icc  d s s n .  v. Jones ,  185 K. C.,  265, nherc  
thc question was directly presented, this Court has held that  the statute 
under which these associations are  formed is a con:titutional enact- 
nwnt ; the standard contracts made by them with its meinbers are valid 
a i d  enforceable, and that  the process of injunction i:s available when 
shown to  be reasonably necessary to comerre and pi-otect the rights 
n n d  interests of the  eon~panies under their said contracts pending liti- 
gation, positions that  have been approved by authoritative cases in 
othcr jurisdictions. l i a n s a s  W h e a t  G r o u e r s  d s s o c i u f i o ~ z  I*. S c A u l f e ,  
113 Kansas, 672; J. 8. B r o w n ,  v. S t a p l e  C o f t o n  Growers  Assoc ia f ion ,  
96 Southern, 849; T e x a s  F a r m  B u r e a u  C o f t o n  Assocza f ion  v. S f o r a l l ,  
253  Southwestern, 1101 ; S o r t h  e r n  W i s c o n s i n  C'oopertrt ivi: &4ssociaf  ioic 
v. Beckeda l l  (Wis.), decided Sorember ,  1921;  P o t t e r  c. D a r k  Tobacco  
Assoc ia t ion  (Ky . ) ,  decided December, 1921. 

T h e  decided cases in this jurisdiction are also to the effect that  i n  
an action of this character, and on the question of plaintiff's right to 
an injunction, this Court i s  not concluded by the findings of the tr ial  
judge, but will itself pass upon and determine the facts upon which 
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We must conclude, therefore, for the purposes of this hearing, that  
defendant has broken his  contract and has avowed his imrilose of con- 

& L 

tinuing t o  break it.  And in  reference to the mortgage for supplies 
urged by him in  bar of plaintiff's claim and further p~.osecution of the 
suit, the defendant's evidence must be considered as uilsatisfactory and 
insufficient, to  n-it, that  he  lias executed a mortgage on the crops of 
1923 more than sufficient to  absorb the same, and that the holder has 
iiotified defendant not to deliver to plaintiff. 

I t  i s  t rue  that  a nlember may place a mortgage or crop lien on his  
crop for tllc current year for the purpose of enabling him to success- 
fully cultivate and produce the same, the contract between plaintiffs 
and defendant clearly contemplates such a mortgage, and good policy 
requires tha t  such a privilege should never be witlidrawn, and Tve under- 
stand that  plaintiff has no desire or purpose to interfeie with any such 
claim to the extent that  i t  constitutes a valid and superlor lien to plain- 
tiff's rights and interests under the contract, but the evidence of defend- - 
ant as to the extent and existence of such a lien is not to our ~ n i n d  a 
full and frank statement concerning it.  I t  appearing that  "$1,021.74 
is for a note and $1,614 for advances and supplies," and that  these 
ad\-ances and supplies were required to enable-ciefendnnt to make his  
crop, and what this note is  for  or when given is not set forth, and 
whether the instrument i s  such as to creatc a valid lien on the crop is 
not all clear. See C. S., see. 2480, and cases cited, among others, Clark 
c. Farrar, 74 K. C., 686; Loffin v. I i ines,  107 N. C., 360. 

T h e  matter here is not further pursued for the reasol  that  the mort- 
gagee is not thus f a r  a party, and until he is, his rightful claims should 
not and cannot be in an$ way impaired and jeopardiaed in  this pro- 
ceeding, nor, as a rule, should a grower's rights to p ace a mortgage 
on his crop for the bona fide purpose of raising the same be in ally way 
hindered or lightly interfered with, but as  to this defendant, and on the 
facts as presented i n  this record, he  having practically admitted tha t  
he has broken his contract with plaintiff, and intend: to continue to 
do so, it  is not for him to decide by his own i p se  dizit \chat is or i s  not 
a valid lien, or the extent of it,  and in  our opinion l ~ e  should be re- 
strained to the hearing from voluntarily and personally making any 
further disposition of his crop other than as required b- his contract 
with plaintiffs, either of the crop of 1023 OY any otlicr crop conling 
into his  possession and control and ownership during the life of the 
contract, and subject to i ts  provisions. 

This injunction, Ilowever, should be drawn without prejudice to the 
rights of the mortgagre or lien holder to demand and rece ' i~e of defend- 
ant, or to  enforce delivery by any appropriate procer ure, of a suffi- 
cient amount of the tobacco or other property included in liis mortgage, 
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lo satisfy his claiins to the tlxtelit that  the same constitute a I d i d  lien 
superior to the rights and ii~tcrests of plailltiff u~ idc r  its colitract. I f  
\rich a lien aud the amoui~t  a i d  cxteiit of it cainiot be agreed upon a i d  
adjusted it would seem that  the lir.11 c la immt should hccoille or be inade 
a party of record, that authori tat i \e  and final disposition should be 
~ilatle of the matter. 

These r u l i ~ ~ g s  ill our opii~ioli are ill accord nit11 the nntlloritics alj- 
plicable aiitl lm\e  been dccidetl or appro~e t l  i n  pri~lciple by rases ill 
this jurisdiction, among others P o u i i f  2%. Scfzcr,  155 K. C., 613;  T T 7 r i -  
1101 /i c .  Ay?(// j 8 ( 5 t , ,  '3 s. (:., 26:;  , J L ~ ! I L ( S  r .  / L A ,  5; s. ci., 23;. . . 

Let th i i  be ccartifieil that the judgmtll~t belox dissolving the restralnlng 
order h t ~  set asidt. a i ~ d  that the same be cos~tinued to tllr Ilearing in 
form rind ofl'ect as indicated in this opinion. 

Re\ erscd. 

(E'iletl 27 February. 1924.) 

.lppeal and Error-Municipal Corporations--Cities and Towns-Con- 
(lenlnation of Lands-Sonsui~udgme11t~-E'rag1~1e11tai~~~ Appeal. 

,IPPEAI. by Baker from Kerr., J., at  October Term, 10333, of RERTFOHL). 
111 September, 1019, the nlaxor and board of coinmisiioncrs of ,ihos- 

liie iirstitutetl a proceeding to contlemr~ a strip of the property of K. J. 
Baker, 50 fent v ide  and 70 feet dcep, i n  order to coiluect Haycs A l ~ e i ~ n e  
a i d  Second Street of the town, by contlcilliiing wid  property, a i d  the 
board of coirin~issioners apl~oiiited a c o m n l i t t ~ ~  to ~ n a k e  tlic appraise- 
~ileiit, a d  t l ~ e y  reported that  t h y  agrercl that the co i id (~n i l a t io~~  n a s  
liccessary for said purposes a d  that  tlw ~ n l u c  of the propcrty \var 
$ 1 , .  From the ahore fillding of the b o a ~ d  and aluatioil, Baker gave 
notice of appeal to the Superior Court of Hertford. Thc  case rece i~ed 
110 acation in tllc Superior Court uutil Ortobtr Tcrin, 1923, R. J .  Baker 
11:tring died in the ~rleailtime. -It Octobtr Term, 1023, of Hertford. 
his p ~ r s o n a l  represer1tati~-e and heirs a t  law having been made parties, 
the folloning juclginent was rendered hy Kerr, J. : "It appearing to tlic 
court that the petitioner, the town of ,Ihosliie, is not in iri~inetliatt~ need 

17-1\7 
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of the land described in the petition, and never having used or exercised 
ally authority or acts of occupation over said land, and whatever in- 
terest or title the said town of Ahoskie may have acquired by reason 
of said condemnation proceedings i t  now relinquishes the same, and 
such rights and interests now revert i n  fee s in~p le  to R. J. Baker and 
his heil-s forever. On motion of W. R. Johnson, attorney of tlie tojvn 
of ,Ihoskie, petitioner, i t  is considered, ordered, and adjudged that  the 
condemnation proceedings in this action be and the same is hereby dis- 
~iiisscd by the court. I t  is further adjudged that  the town of Ahoskie 
 pa,^ the costs, to be taxed by the clerk of the court." The  respondents 
appealed. 

I l ' a l t e ~  R. J o h ~ ~ s o n  for t o w n  of Ahosk ie .  
,JoJI)I IT. T7atln a u d  D. ( I .  B a r n e s  for  appe l lan t .  

C I . ~ ; ,  C. J. There was no trial, judgment of contlem~iation or af- 
firmation in  this case by the town of Ahoskie or in the  Superior Court. 
'I'herc was a proceeding begun for condemnation and a report of the 
c~oirnnisaioncrs appointed, that  they thought that  the condenlnation 
slioultl bc made allti that the value of the property was $1,230. A11 
appeal was taken from this in October, 1919, but i t  was premature for 
t l i tw was no judgment of the board from which the appeal could be 
takeil. C. S., 1723. I t  pended in the Superior Court for  four years, 
n~itl the11 the proceeding was abandoned by the town by entry of a non- 
suit, as i t  had a right to do. 

111 X. l?. 2 % .  R. I?., 148 X. C., 64, it  was held: "Seither party is en- 
t i t l d  to tr ial  by jury unti l  the  coming in of the report and after its 
cotifilmation." The  proceedings were entirely irregular, and a t  Oc- 
tober Term, 1023, the town made a motion of nonsuit and discontinued 
tlie proceeding. T h e  court refused to proceed with the case on this 
record, allowed tlie disconti~iua~ico or iio~isuit, and properly adjudged 
the costs against the town. The  appellant admits in his brief that  the 
appraisernent had not been reported to the board of commissioners of 
the town and confirmed by them. T h e  appellant's brief says that  he 
m o l d  to "allow the report of the board of appraisers to be confirmed." 
I n  C'ahoon 2'. B r i n k l e ~ j ,  168 K. C., 238, it is said: "The plaintiff had 
a right to submit to a judgme~it of nonsuit, inasmuch as no verdict had 
been rendered." 

I t  does not appear in fact that anything has been done except the 
order for a n  appraisement and a report by them which, without con- 
firnlation by the board, was improvidently appealed to the  Superior 
Court, and after sleeping there for four years, the town asked to have 
the action dismissed a t  its own cost. 
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The court found as a fact, as set out in the record, that  the town has 
never been in  possession of the  str ip of land, and had never exercised 
any o~r-nership or authority over it, and there is nothing i n  the record 
showing any judgment or confirmation by the commissioners of the 
tow11 which conferred any interest or  lien in  the land or authority over 
i t  against the respondents. The  respondent had appealed, i t  is true, 
but he  had set u p  no counterclaim, and there was no equity involved. 
The  tovw had a right to take a nonsuit in the proceeding upon p a p e n t  
of the costs. 

Affirmed. 

STATE v. I i INCHEX EDWARDS. 

(Filed 27 February, 1925.) 

Health-Municipal Corporations-OrdinanceeMilk-Pasteurization, 
An ordinance requiring milk to be pasteurized under reasonable rcgu- 

lations before being sold for human consumption within its limits, and 
requiring an nnnual license therefor from the county health officer, is 
a valid exercise of the police power of a city; and a fine of twenty-five 
tlollars may be imposed upon one violating its provisions. 

-IFI)E.IL by defendant from Connor,  ,T., at October Term, 1963, of 
EDGECOXBE. 

Criminal prosecution tried upon a warrant  charging the defendant 
with selling milk within the t o x n  of Tarboro which had not been pas- 
.teurized as required by ordinance. From a conrictiou and fine of $ 2 5  
and costs, the defendant appeals. 

.-lttomey-General Xann i~zg ,  Assistant Attorney-General S a s h ,  and 
Gilliam S. Bond for t h e  State. 

CJ. X .  Fountain and W .  0. IIozoard for clefenduaf. 

STACY, 5. Defendant assails the validity of his  tr ial  upon the ground 
that  the ordinance under which he  mas convicted is an unreasonable 
exercise of the police power and is therefore void. T h e  pertinent pro- 
T-isions of the ordinance in  question are  as follows: 

"(b) After  1 August, 1918, i t  shall be unla~vful  for  any milk or 
cream to be sold for human consumption in  the town of Tarboro which 
shall not have been previously pasteurized in  accordance with the 
standard set forth in this ordinance. (Standard duly set forth in a 
subsequent section.) 

"(d) S o  milk may be sold i n  the town of Tarboro except by persons 
har ing  a license for this purpose, which license first shall have been 
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obtained f r o m  tlie county heal th officer. Such  license must be renewed 
yctirly, a n d  is  subject to  cancellntiori a t  a n y  t i ~ u e  i n  case of violation 
of ally of tlie provisio~ls  of th i s  o r d i ~ ~ a n c e  by t h e  licensee. 

" (w)  lTiolatioli  of a n y  of t h e  provisions of th i s  ordinance shall con- 
s t i tute  a misdcnieanor, a n d  a fine of $25 shall be imposed upon a n y  
person found  gui l ty  of such violatioll." 

That  a ci ty  i n  t h e  exercise of i ts  police power nlay require milk f o ~  
l luman coilsumption to be  pastcurizcd, and  m a y  prescribe reasonable 
regulatioils ulitler which t h e  pasteurization shall be done, is t h e  de- 
cision i n  ILoy z'. CYllicn,qo, 263 Ill. ,  1 2 2 ;  104  N. E., 1104;  Ann.  Cas., 
191.5 C, 67. To like eflect is  t h e  holding i n  1'fel)'er z.. X i l u a u k e e ,  177  
3. W. (Wis . ) ,  3.50; 1 0  -1. L. R., 128. - l n d  3. c. l: i~liputricX.,  179  
S. C., 747, is  i n  support  of t h e  same position. Tl'e th ink  t h e  ordinance 
ill question i s  valid. Lee  z'. ST'ay,lcsrille, 184 S. C., L 6 5 ;  6 R. C. I,., 
4 I t s  r iolat ion is admit ted by  t h e  defendant. 

xo error .  

(Filed 27 February, 1924.) 

1. ('onstitutional L;i\v-Statutes-Co-opeyative Marketin&:. 
A coiil~rr;ttive nasocintioli formctl ulitlcr the prorisiol~s of clinl~ter ST, 

Public Laws of 1021, \\hereby i ts  meml)ers nyree to  sell and deliver to i t  
a11 of tllc tolracco owned and protluccd by or for him or acquired by him 
;IS 1:111tlloril or tcwmt, being, among other things, for the purpose of 
srcwtlyil~g the market and twrblil~g tlie member to obtain a l~roper price 
for his tobacco mtl  compelisate him for his labor, skill, etc., esists by 
~ i r t u c  of n constitutional statute, and the provisions of its stantlarcl 
c , l )~~trnct  wit11 its members are  ralicl mld enforceable. 

2. Xqnity-Specific Fe~~formance-Contracts-Pet-sonal Property-Ven- 
(lor and Purchaser-Co-'operative 3Iarketing. 

I n j u r i ~ q  fro111 the breach of contract by n member ~v i th  the C'oiipt~ntive 
Tobacco l\lnrlietinp Association, formed un~ler  the proviqiolls of c l l a ~ t c r  
\T. Public I , a \ ~ s  of 1921, to markrt his tobac7co, etc., cannot be adequately 
c~~ntpcwhntetl for ill claluti;.es, and the equitable remedy of qwcific lrer- 
formancc as  allo~vetl by tlic statute \vill 1 ) ~  upheld by the courts. 

Wl'here in the snit of a tol)acco marlieting avociation for injunctive 
rc1ic.f a g n i ~ ~ s t  the tlefcl~dant for breaching his contracl to markct his 
tolmcao \\-it11 it according to its terms, he resists upon the ground that  
1:e llatl not become a uiember, and the plair~tiff's eridrnce tends strongly 
to show to the contrary: H e l d ,  the injunction should be mutinued to t h e  



hearing ul;on the 1)rinciple that the l~lnintiff llns established a11 alil;nrc%t 
right to the relief songlit, and that  tlic writ is reaaoi~ahly ncwssary to 
protect the 1)ropc'rty lwutling the inquiry. 

4. Injul~ction-AppeaI and Erro~~-Evide11~4-Findings-Ztevielr. 
011 appeal from the clerlial of the cuntinu:n~ce of a restraining ortlrr 

the fact!: as  found by the Supcrior ('onrt jutlgp artx not coiiclusivc~ 011 the 
Supreme Court, and the latter may re\-ie\v the evitlencc aylwlrilrg in the, 

record. 

C'IYIL A C T I ~ S  heard  011 r e t u r n  to  prcl imiuarp rclstrainilig ortlcr Iwfort~ 
his  Honor ,  ( 'onnor,  J., i n  cliambers a t  Xocliy Moiult, oil 3 U e c c n ~ l ~ c r .  
1923. 

T h e  action is to obtain a pernmilent iiijuiiction forbiclclillg i lcfc~i t la l~t  
to  d ~ s p o s e  of h i s  tobacco crop f o r  1922, etc., i n  riolatioii  of hi. isontract 
a s  iiicinbcr of plaintif'i associutio~i.  T h e  case hcing lieartl on a f i t l a \ i t -  
ant1 tritleiice, t h e  court tl issol~ r ( l  the  r ( ~ s t r a i n i ~ ~ g  ordcr, finding, :lnio~ig 
other  thiilgh, t h a t  dcfolidarit 1ras not a lilcinbcr of plaiiitifi a,sot*iatioi~. 
P1:zilitiff cxccpted and  appcdcd .  

HOKE, J. I t  appears  f r o m  t h r  l~lcatliilgs slid ~ ~ i i l e n c e  i n  thcl c2a11w 
t h a t  p l a i ~ ~ t i f f  is  a n  association duly orgal~ized ui~clcr c h a p t ~ r  \;, I.;Lu> 
of 1921, haviiip a iltandard f o r m  of contract by ~ r h i c l l  it5 ~ i i c ~ i l r c r ~  
respectirely agree t o  sell a ~ l d  d c l i ~ c r  to  t h e  ;association "all of tlic 
toharco produccd by  or f o r  Iilm or acquired by hiin a b  l m i d l o d  or 1(-0r 
durillg t h e  years  1922, 23,  24, 15 ,  26," etc., and  f o r  t h c  profcszetl pnr -  
p o x  of s t e a d > i i ~ g  t h e  ~i iar l ic t  a n d  enabling t h e  member to  obtain :I 

prol~ci- pr ice f o r  liis tobacco a n d  a 1,roper con~perisatioli f o r  hi.; lahor 
:nid &ill i n  produeiug it .  111 the  rerelit ca5c of ( ' o r i 1 ~ c , r i / r i  P -1 \\IZ. r . 
.Jones, 185 S. C., 265, wl~erc. t h e  quest io~is  were fu l ly  con~itlcretl ,  i t  na.; 
lieltl tlint t h e  act  n a s  co i~s t i tu t io i~ :~ l ,  and  tlic associatioris fornicd ~111dcr 
it  aud  tlic contracts as  made  by them n it11 members  n c w  ralitl  a ~ l t l  
cnforceablc, and  t h a t  t h e  remedy of injuilction \ \ as  propcrlg- arai lablc  
to  thc  co1npal1it.s n l ien  ilecessary to  a proper  enforcemeilt of their  r ight* 
under  t h e  contracts ~liacle nit11 i t s  meinhers. 

S o t  only i s  a prel iminary ilijurictioii ~ x p r e s s l y  au t l io r i~e t l  hy the 
s tatute  alitl stipulated f o r  i n  t h e  contract itself, hut it  iq clcnr f r o m  :I 

propcr comiderat ion of t h e  ent i re  agreement, i t s  nature,  terrlir and 
purpose, that specific performance i s  required f o r  i t s  proper  and ade- 
qua te  el~forceinent,  and  t h a t  a n  injunct ion will lie w h e n e ~ e r  i t  is s h o ~ l ~  
to be reasonably necessary to  conserre t h e  property a i d  t h e  r ights  of 
plaintiff therein pending litigation. 
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True, as a general rule, specific performance is noi; allowed in con- 
tracts for sale and delivery of personal property, but the position does 
not prevail when it appears that a failure to deliver will frustrate the 
essential purpose of the contract, and the award of damages mill prove 
entirely inadequate to compensate the injured party. This in effect 
wis held in Cooperat ive  A s s n ,  v. J o w s ,  supra,  and cases cited, notably 
Oregon C'oop. Associat ion v. L e n f z  et al., 212 Pacific, 811; and is in 
accord with recognized principles applicable in such cases. Zeiger  c. 
S tephenson ,  153 N. C., 528; E l l e t t  v. Xewnzan ,  92 K. C., 519; XcGozclin 
c. R e m i n g t o n ,  12 Pa.  St., 56; Pomeroy on Contracts, sees. 10, 11 and 
12, and note 1 to see. 11 ; 1 Joyce on Injunctions, sec. 411. 

Plaintiff company, then, having a right to an injunction against its 
members who threaten to break their contract to the destruction or 
serious impairment of plaintiff's rights thereunder, and defendant deny- 
ing his membership and avowing his purpose and his right to dispose 
of his tobacco elsewhere, the question presented is chiefly dependent 
upon the fact of plaintiff's membership, and considel-ing the case in 
that aspect, our decisions are to the effect that an injunction should 
be continued to the hearing when a plaintiff has established an  apparent 
right to property and the writ is reasonably necessary to protect and 
lwrserye such rights pending the inquiry. C a i n  1.. Rouse ,  186 S. C., 
176; Jolznson v. Jones ,  186 IT. C., 235; YPIIOZI' Cab C'O. v.  C'reasnzan, 
185 N. C., 551; Proc tor  c. Fert i l i zer  W o r k s ,  138 K. (3.) 163; S e i p  2.. 

W ~ . i g h t ,  173 S. C., 14;  T i s e  c. TVhifaX,er, 141 N. C., 508; Cobb 1.. Clegg, 
137 X. C., 153, 

I n  Proctor's case, supra,  it is held: "Where the plaintiff, applying 
for injunctive relief as the main remedy sought in his action, has shown 
probable cause, or i t  i s  made to appear that he will he able to make 
out his case at  the final hearing, or where the dissolution of the tem- 
porary restraining order would probably v-ork him irwparable injury, 
it should be continued to the final hearing." 

I n  Cobb 2). Clegg, at page 159, Associate Jus t i ce  TT'cclh-er, delivering 
the opinion, said: "In the case of special injunctions the rule is not 
to dissolve upon the coming in of the answer, even though it m a -  deny 
the equity, hut to continue the injunction to the h e a ~ i n g  if there is 
probable cause for supposing that the plaintiff will be able to main- 
tain his primary equity and there is a reasonable apprehension of irrep- 
arable loss unless it remains in  force, or if, in the opinion of the court, 
it appears reasonably necessary to protect the plaintiff's right until the 
controversy between him and the defendant can be determined." 

And in T i s e  e. W h i t a k e r ,  supra ,  it was held, among other things: 
"When the main purpose of an action is to obtain a permanent injunc- 
tion, if the evidence raises a serious question as to the existence of facts 
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rxhich make  f o r  plaintiff's r igh t  and  a r e  sufficient t o  establish it ,  a 
prel iminary restraining order  xi11 be coritinucd t o  t h e  hearing." 

, iplJying these principles, we d o  not take t h e  same J-iew of t h e  facts  
presented as  seems to have  i m p r ~ s s e d  t h c  court  be lo~r .  I t  appearing 
tha t  tlie accredited represnl tat ive of plaintiff slyears t h a t  defendant 
signed t h e  stnilclard contract subject to  t h e  appro\  a1 of h i s  Inlldlord, 
n11d tha t  t h e  l a i ~ d l o r d  approved t h c  same;  t h a t  landlord swears tha t  lie 
x a s  co~isulted hy  defeiidant and  t h a t  h r  did  appro^-e i t ;  a n d  two or  
more distintcrested ~ ~ i t n e s s e s  testify tha t  defendant adinittetl to  tlwm 
tha t  11c h a d  become a member. 

T ~ u c ' ,  t h e  defclidallt himself s n c a r s  tliat lic joined suhjcct to  tlie 
approval  of h i s  landlord and  his  supply iiiel*clla~~t, and  tha t  thc  Inttcr, 
~ 1 1 o  h a s  s i n w  died, lie7 cr gave his  approra l .  a n d  d(~felidaut 's n ifc swears 
t h a t  her  l ~ u s h a ~ ~ d  told hcr  h e  h a d  not joilietl, a d  his  Honor  fin& the 
facts  to  he as  clninied by defendant. B u t  tliis finding by  his  I Ionor  is  
evidential o d y  a i d  not conclusive, a n d  tlle decisions a r c  tliat on x hcar-  
i11g of this character  t h e  Cour t  n d l  cleterinine f o r  itself t h e  facts  upoil 
x h i e h  i t  will act,  and  on consideration of t h e  ent i re  (?idenre we a r e  of 
opi l i io~i  t h a t  tlwre is sucll serious question as  to  t h e  r ights  of tile partics 
involved i n  th i s  co~i t ro re rsy  tha t  t h e  restrailling ordcr  should be con- 
tinued t i l l  they a r e  determiiied a t  t h e  final hearing,  a i d  t h e  jutlgmer~t 
of t h e  lower court dissolvi~ig t h e  same pending litigation hc ant1 the  
-ame i~ hereby 

&versed. 

(Filed 27 February, 1024.) 

1. Taxation-Statutes-Col.po~*ations-Shares of Stock-Transfer Of 

Shares-Inheritance. 
Cnder the provisions of C. S., 7772, an inlicritance or trniisfcr tax is 

imposed upon the right of nonrcsi~lcnt legatees or distributees to talrc by 
\\ill or to receive, under tllc intestate laws of :Inother State, from a 11011- 

~ w i d e ~ i t  twtator or intestate, sliarcs of stook in n corporation of anoilier 
State domiciled liere, under the l a m  of this State, as  a condition prece- 
dent to the right to have said stock transferred on tlle books of the cor- 
poration having the statutory proportion of its l~roljerty located within 
tliis State arid conducti~ig its business hcre. 

2. Sanle-Constitutional Law. 
The provisions of C .  R., 7772, imposing, among others, an inheritance 

tax upon nonresident distributees under the will of a nonresident tebtator 
or upon his distributees under the canons of descent, who arc nonresi- 
dents, in a corporation domesticated and operating with two-thirds of its 
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property here, under our statute, are  not in conflict with Article I, section 
17, of the State Constitution or of the Fourteenth Ainer,dment to the Con- 
stitution of the Cnited States. 

3. Same-Property Valuations. 
The tax imposed upon the transfer of shares of stoc; in a corl~oration 

domesticated under our statute, where tlie decedent and tlie legatees or 
tlistributees are  all nonresidents, is upon the riglit of s ~ ~ c c e s ~ i o n  or 011 tlie 
right of a legatee to take under a will or by a collateral distribution in 
vase of intestacy, and is  not a tax on tangible property merely because 
the amount of the t a s  is mclasured in its relation to the value of the cor- 
l~orate  ~rol~c ' r ty  a s  a wliole, and is regarded as  in the n,lture of n ransom 
or toll 1t.vied upon the right to transmit or receive the shares occasioned 
by tlic tlcatll of the former owner. 

4. Corpc'ration3-Tasatio11-Sha~aes of Stock-Inheritan(:e Tax-Charter. 
A State creating a corporation has the power to impose an inhe<itance 

tns upoil the transfer by \-,-ill or devolution of tlle stock of such corpora- 
tion held by a nonresident a t  the time of his death, by reason of its 
authority to determine tlie basis of organization and t le rights and lia- 
1)ilitic.s of all of its shareholders therein. 

5. Constitutional Law-Statutes-Corporations-Taxation-IIIce 
Tax. 

Every presumptioii is in favor of the constitutionality of a statute, and 
the legal fiction that shares of stoclr, being personal property, is considered 
a s  being with the person of a nonresident shareholder, will not be so con- 
strued as  to inrnlidate a statute taxing its transfer as  au inlleritmlce tas .  

6. Corporations-Shares- court^^-Jurisdiction-Stat of Shareholders. 
A certificate of stock is a written acknowledgment by a corporation of 

the interest of tlle holder in its property and franchise, tlie legal status 
of which is in the nature of a chose in  action, and the value of the shares 
is measured by the value of all the property owned by the corprat ion,  
including i ts  franchise, entitling him to his proportionate share of the 
imf i t s  during its continuance, and to his pro vufa share in its net assets 
upon its dissolution. 

7. Corporations-Shareholders-Statutes-Public Policy. 
I t  is the policy of this State, since 1887, as ascertained by the i n t e r ~ r e -  

tation of our statutes on the subject, to regard the interest of a stock- 
holder in a domestic corporation, for the purpose of tasation, as  identicnl 
with that of the corporation. 

CL-~HIZ, C. J., dissenting. 

, \ r~mar ,  by  plaintiff f r o m  Craizmer, J., a t  March  Term,  1923, of 
WAKE. 

C i d  act ion to recover the amount  of a n  inheri tance tax, o r  t ransfer  
tax, pa id  by  plaintiff under  protest a n d  sought to  be rtlgainecl by this  
suit. 

F r o m  a judgment a s  of nonsuit, o r  one deriyil~g recovery, t h e  plaintiff 
appeals. 
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T i l l i n g h a s t  iC C'ollins, Porc, B a i l e y  d Pou, a n d  C o l i n  X c l l a e  N a X e -  
peace for p l a i n t i f .  

Alt tornc~y-Genercrl  S f a n n i ~ g  a d  A s s i s f a n f  d t f o r n e y - G e n e r a l  S a s h  f o r  
di fendank.  

STACT, J. Tlie Rhotle l s l a d  Hospital Trust  Company, of Pror i -  
dc~ilce, Rliode Island, executor uilder tlie n ill of George Briggs, deceased. 
br i i~gs  this suit'to recoJ er of the dcifeudant, C o r n m i s s i o i ~ ~  of Revenue 
of Sort11 C':iroliiia, the sum of $2,638.8.3, being the anlourit exacted by 
the dcfelldaiit and paid by the plaintiff, involuntarily and under pro- 
test, hy naT  of an  iliheritarire tas, or a transfer tax, on sliares of stock 
onlled by decedent, at the time of his dcath, iu the R .  J. Reyolcls  
Tobacco Compal~y,  a corporation chartered uridcr t l ~ c  Ians  of the State 
of S e n  Jcrsey and doinesticated in the State of Sor t l i  Carolina under 
C'. S., l l b l ,  nit11 its prir~cipal  place of business in this State and with 
t~ \o- th i rds  of the total ra lue  of its property located herein. The said 
c~orporatio~l i na i i~ t a i i~s  a transfer ofice ill the city of S e w  Tork,  and the 
p a p -  certificatm representing the shares of stoclr on ned by the decedent 
at the time of liis death ha l e  iierer been in this State. George B r ~ g g s  
I\ as ilot a resitlel~t of Xortll Carolilia, but during liis lifetime, or at least 
the latter part therrof, lie resided in tlie State of Rhode Islar~tl aiitl n a s  
a citizen of that  State at tlie tiiile of his  death, 29 October, 1919. S o n e  
of the bcilcficial.ics under his nil1 l i ~ c  i11 Sor t l i  Carolina. The  qucs- 
t1o11, threforc., directly presented is  nhetlicr the Legislature of this 
State c:~u iiilpose an  inheritni~ce tax, or a transfer tax, upon the right 
of noi~residci~t  lcgatecs or distributees to take by will or to r e c e i ~ e  under 
the intestate laws of aliotlior State, from a ~~o l l r e s ide~ l t  testator or intes- 
tatc, sliares of stock in  tlie 11. J. Re~l io lds  Tobacco Compmiy, a i d  to 
require tllc p:~yluciit of awl1 tax  as n coiiclition precedent to the right to 
lulre said stock transfcrrcd on the books of the corporation. ,\ iatibfar- 
tory ansner to t h ~ s  qumtion noultl sccm to necessitate an  exnrniilatioil 
illto the basic character of the tax imposed. 

But,  before c.llt(~iiig u p 1 1  a n  i n ~ e s t i ~ n t i o n  of this nature, n e  o b s ~ r ~  e 
n suggestioii by th r  plai~itiff that  the statute ill quritioii (chapter 00, 
I'uhlic L:txs 1919, now C. S., 7772 ct peq.) docs not na r r an t  the inter- 
pr(~tatioil placed upon it by the clefei~dant atid tlie State Tax Commis- 
$ion. This  position, oil the argurncnt, n a s  ilot made the subject of 
serious debate. Illdeed, n e  think there is but little room for coiistruc- 
tion. Tlie statute ulidertakes to impose an i~illeritance t a s  upon tlie 
traii8fer of all real and perso~ial property of erory kind and description, 
a i d  "such property or ally part thereof or interest therein nithill this 
State" which slxi11 p:~ss by will or by operntioll of law from a testator 



266 I N  T H E  S U P R E M E  COURT. [ lS7 

to his legatees or devisees, or from an intestate to his heirs or dis- 
tributees; and section 6, in part ,  provides: 

"The words, 'such property or any part thereof or interest therein 
within this' State,' sllall include in i ts  meaning bonds and shares of 
stock in any incorporated company, incorporated in any other State or 
country, when such incorporated company is the owner of property in 
this State, and if 50 per cent or more of its property is located in this 
State, and when bonds or shares of stock in any su2h company not 
incorporated in  this State, and owning property in this State, are trails- 
fcrrcd by inheritance, the ~ a l u a t i o n  upon which the tax  shall be com- 
puted, shall be the proportion of the total ~ a l u e  of such bonds or shares 
~vhich  the property owned by such conlpany in this S -a t e  bears to the 
total property owned by such company, and the  exemptilsns allo~ved shall 
be the proportion of exemption allowed b~ this 'act ,  :s related to the 
total d u e  of the  property of the  decedent." 

I t  is clear, we think, from the language used, that the Legislature 
intended to lery the tax imposed and ~ i h i c h  is  sought to be recovered in 
this suit. 

Plaintiff's nest position is, that  if the lam is to be construed so as to 
nnthorize an  imposition of the tax in question, then the  statute is uncon- 
stitutional, both under Article I, section 17,  of the State Constitution 
and also under the Fourteentli dmenrlment to the Constitution of the 
United States. This  brings us to a consideration of the nature of the 
t a s  i n  dispute. 

There has been, and still is, some slight difference of opinion anlong 
courts as  to the exact nature of an inheritance tax. I t  is agreed, holy- 
cwr ,  that  such a tax is levied, not upon the property itself, but upon its 
transfer, change of ownership, or devolution. The  pr i  lcipal difference 
arises oyer the question as  to mhetlicr the ttix is laid on the privilege of 
transnlitting property or on the pririlege of recciring the property so 
transmitted. Prentlss z.. Eisner, 267 Fed., 16. The  former is some- 
times called a transmission tax, or legacy tax, while the latter is  usually 
styled a succession tax. Bu t  in each instance i t  is generally conceded 
that the tribute or colitribution exacted bt.fore the property can pass 
from the dead to the living, or from the testator to t l ~ e  objects of his 
bounty, has some of the characteristics of an excise or custom duty. I t  
is a ransom, or toll, levied upon the riglit to transmit, or upon the right 
to rewire  property, the transmission or reveipt of which is occasioned 
by death. I n  r e  Innzan, 199 Pac.  (Or . ) ,  615; 16  A. L. R., 675. 

I n  this State the particular tax  n o ~ v  in question is inposed upon the 
right of succession. "We do not regard the tax in question as a t a s  on 
property, but rather as a tax imposed on the succession-on the right 
of a legatee to take under the will, or of a collateral d i~~tr ibut ion  in the 
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case of intestacy. . . . Neither can it be held a tax  on property 
merely because the amount of the tax i s  measured by tlie value of the 
property." Rodman, J., in  Pullen v. Cornrs., 66 N. C., p. 363. 

"The theory on which taxation of this kind on the devolution of 
estates is  based and its legality upheld is clearly established and is 
founded upon two principles: ( I )  A succession tax is a tax  on the right 
of succession to property, and not on the property itself. ( 2 )  The  right 
to take property by devise or descent is  not one of the natural  rights of 
man, but is  the creature of the law." B ~ o z u ~ ,  J., in  In re Jforris  
Estate, 138 'N .  C., p. 262. See, also, Corp. Corn. v. Dunn,  174 N. C., 
679; S o w i s  1.. Durfey,  168 N .  C., 321; I n  re Inlzerifance T a x ,  168 S. C., 
356; S. v. Bridyers, 161 N. C., 247. 

I t  clearly appears, we think, from the language of the statute under 
which the present tax  is imposed, that  the Legislature intended to levy 
an  i~ilieritance tax, with certain exceptions, on the succession or derolu- 
tion of all real and personal property of every kind and descriptioli 
within the jurisdiction of tlie State, and upon any interest therein, 
whether olvl~ed by a resident or  nonresident a t  the tin1 of his death. 

I t  is  unirersally conceded that  a State may levy a n  inheritance tax 
OII tlie transfer by will or devolution of all property within tlie power 
of its reach. whether such property be real or personal, tangible or 
intangible, corporeal or incorporeal. Hooper 1%.  Shaw,  176 Mass., 190;  
Xorrow c. Durant ,  118 N .  W. ( Ia . ) ,  781; S ~ i l s o n  v. l h s se l l ,  69 Atl. 
(3. J.), 456; Y1z~)nnzcr T .  Coler, 178 U. S., 115;  note 127, A. S. R., 
1059 ; 26 R. C. L., 208. Construing the  succession-tax law of Massachu- 
setts, Rnozcltoiz, C ' .  J., in K i m e y  v. Stevens, 207 Mass., 368, said:  "This 
language indicates an  intention on the  par t  of the Legislature to tax  all 
property that  i t  has the power to tax. The  statute is as broad as the 
jurisdiction of the co~nmonwealth." And the same may be said of the 
North Carolina statute. 

I t  is equally well established 'that a State tax on property must be 
limited to property within the territorial jurisdiction of the State. 
"Property situated nithout that  jurisdiction is  beyond tlie State's tax- 
ing poxver, and the exaction of a tax upon it is i n  ~ i o l a t i o n  of the Four-  
teenth Amendment to  the  Constitution." Xetropoli tan Li fe  Ins. Co, v.  
lTezu Orleans, 205 U .  S.,  395; Wallace v. Hines,  253 C,'. S., 66; ITestern 
Union TeZ. Co. v .  Kansas, 116 U .  S., 1 ;  Tappan v.  Xerchanfs  S a t .  
Bank ,  19  TITall., 490. 

Bu t  the tax now under consideration is not a direct tax o n  property. 
I t  is a tax  imposed upon the transfer, transaction, or right of succes- 
sion, and is  merely measured in  amount by the value of the property 
transferred. S. c. Bullen, 143 TI%, 512; Xagoun 1.. Rank ,  170 U .  S., 
298; C. S. c. Perkins, 163 U. S., 625; Settleton's Appeal, 76 Conn., 



268 IS T H E  S U P R E X E  COURT. 11157 

TRUST Co. c. DOUGHTOX. 

242; Thompson v. Kidd, 74 K. H., 9 2 ;  ~ i n o ' t  v. Winthrop, 162 Mass., 
118; S. v. Hamlin,  86 Me., 503. I t  "has ever been trested as a duty or 
excise, because of the particular occasioii which gives rise to its levx." 
X E I U  170rk Trust  Co. v. Eisner, 256 U. S., 345. 

"As to residents, the transfer tax  is on the successiolt, and is  imposed 
on the  right of succession; but, as to noi~residents, it  is a tax on the 
transfer of property within the jurisdiction of the Court." Pat ter -  
son, J., in  I n  r e  Bishop, 81 h'. Y. Sup., 474. 

Undoubtedly, tlie S ta te  has power to  leTy an inheritance t ax  i n  
respect to all property upon which i t  has polver to impose an  ordinary 
property tax, and ill addition thereto it has the power to impose a sue- 
cession tax in respect to certain property upon which it cannot levy an 
ordinary property tax. State en: rel. Graff v. Probate C'ourt, 128 U n n . .  
371. F o r  example, no State, i n  the escrcise of its general power of 
taxation, can levy a direct tax on obligations of the United States, and 
yet a legacy of United States bonds is not exempted fro111 the inherit- 
ance-tax laws of a State, because such t ax  i 3  not laid on the bonds them- 
selves, but on tlie right to acquire them by will, or by devolution in case 
of intestacy. Plumme,. 21. Coler, 178 IT. S., 115. So, also, a State may 
t a s  the inheritaiice of its o1vn bonds or bonds of municipal corporations, 
though it expressly p ro~ ided ,  when the bonds were issued, that  they 
should be exempt from tasation. 0 r r  2'. Gilman, 183 TJ. S., 278. 

The  tax in  question being upon tlic right of succession and not upon 
tlic property transferred or received, it is  not subject to the constitu- 
tional limitations with respect to uniformity arid equality, nor is  it a 
"direct tax," within the iiieanii~g of tlie Constitution of tlie United 
States. Schole!~ P .  Rew, 23 Wall., 331; 26 R. C. I,., 1913. "Whether all 
inheritance tax shall be laic1 or not, and the rate thereof, and tlie 
escmptions allowed, are matters which rest i n  the poww and discretion 
of tlie law-making department." ClurX-, C. J., in C'orp. T'on~. L > ,  D n m ,  
174 3. C., 13. 681. 

(( A succession tax is not a property tax upon the privilege of receiv- 
ing property by intestate or testate succession. I t  is  il the  strict sense 
ail escisc tax. I t  is like a transfer or other excise taxes. I t  need not be 
l~roport ional  under our Constitution. I t  is not subject to the restric- 
tions and limitations wliicli attach to propcrty taxes u l~de r  the Federal 
Constitution. (Citing authorities.) Escist. or succession taxes may be 
nicusurcd, in par t  a t  least, by tho value of property ~vliich is  exempt 
from taxation, sllch as government bonds, merchandir,e i n  bond, and 
other like tax-exempt property." R u g g ,  C. cT.,  i11 Welch e. Treasurer, 
223 Xass., 87. 

The  personal property of a decedent, whate~yer its character and 
wherever located, is  subject to an  inheritanc~e tax in the State i n  which 
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its owner was a resident at tlie time of his death. Bullen v. Wisco?zsin, 
240 U. S., 625. This  position is  upheld upon the principle that  the sifzcs 
of personal property, for the purpose of taxation, is said to be in tlie 
State where the  owner resides and has his domicile. ,110bilia sequuafur  
pemonum. Gallup's appeal, 76 C'onn., 617; I n  re Swift, 137 K. Y., 77;  
People c. C n i o a  T r u s t  Co., 2.55 Ill., 168; JIcCurdy  v.  JicCurrly, 197 
hfass.,'2&8; I n  re H a r t m a n ,  70 S. J., Eq., 664. 

I n  Froth ingham 2'. Shazu, 175 Jfass., 59, a resident of Massachusetts 
died, owning stocks and bonds of foreign corporations and money in 
bank in  the State of S e w  York. ,111 inheritance tax imposed by the 
domiciliary State on the personal property in Kern York was assailed 
upon the ground that  this personal property v a s  not "property withi11 
the jurisdiction of tlie commonwealth of Nassachusetts." -Ind, further, 
that  the succession as to this property in S e w  P o r k  took place under 
the laws of that S ta te  and not under the l ans  of Massachusetts. Speak- 
ing to these two contcntions, the Court said:  

"1. I n  arriving a t  the anlount of the tax, the  property n i th in  the 
jurisdiction of tlie commonwealth is considered, and we see no reason for 
supposing that  the Legislature intended to depart from tllr principle 
hrretofore adopted, r h i c h  regards personal property for the purpose4 
of taxation as having a s i f u s  at  the domicile of its owner. 

"2. The  petitioners further contend that  the succession took place by 
virtue of the law of S e w  Tork.  Bu t  it is settled that  the succession to 
m o ~ a b l e  property is governed by the law of the owner's domicile a t  the 
time of his death. This, it  has been often said, is tlie u n i ~ e r s a l  rule, 
and applies to mo~ab les  wherever situated. . . . I f  there are niorables 
in a foreign country, the  law of the donlicile is given a n  extraterritorial 
effect by the courts of that country, and in a just and proper sense the 
sl~ccession is  said to take place by force of, and to he gowrned by, the 
law of the domicile. Accordingly, i t  has  been held that lcgacy and suc- 
cession duties as such l ime payable at the place of domicile in respect 
to movable property, vherever situated, because in such cases the suc- 
cession or legacy took effect by virtue of the law of domicile." 

See, also, 11% 7-e I f e l m u ,  236 Pa . ,  213, as reported in 46 L. R. -1. 
(S. S.) ,  1167, where a 71-ealth of information on the subject will be 
found in tlie valuable and exhaustire note coiiipilrd b r  thc annotator. 

-Imong the classes of persolin1 propertp, the sllccession to nhich it 
has beeii held may be taxed at tlie domicile of tlw owner, are shares of 
stock in foreign corporations. I n  re IIodgcs, 170 Gal,, 4 9 2 ;  I n  re Bullen,  
143 JtTis., 512; Hawley  c. Malden,  232 U .  S., 1. 

On the other hand, the State creating a corporation has the power to 
impose ail i:~heritancc tax  upon the transfer, by v i l l  or devolution, of 
the stock of such corporation held by a nonresident a t  the time of his 
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death; and this by virtue of the authority of the chartering State to 
determine the basis of organization and the liability of all of its share- 
holders. Corry v. Baltimore, 196 U. s., 466; .Moody v. Shaw, 173 
Mass., 205 ; I n  re Culver, 145 Iowa, 1 ; People v. Gri f t h ,  245 Ill., 532 ; 
Dixon E .  Russell, 78 N.  J .  L., 296; I n  re Bronson, 150 N.  Y., 1 ;  I n  re 
Whiting, 150 N. Y., 27; 26 R. C. L., 216. Speaking to this question, 
in Greves v. Shaw, 173 Mass., 205, Knozolton, J., said: "Such a cdrpora- 
tion, being in  a sense a citizen of this State, and having an abiding 
place here akin to the domicile of a natural person, is subject to the 
jurisdiction of the commonwealth, and is in fact with the com- 
monwealth. The stockholders are the proprietors of the corporation, 
which is itself the proprietor of the property owned and used for the 
ultimate benefit of the stockholders. While the corporation has a full 
and complete legal title to the corporate property, its ownership is in a 
sense fiduciary; for, on winding up its affairs, the surplus, after the 
payment of debts, must be divided among the stockholders," citing 
Fisher v. Essex Bank, 5 Gray, 373-377; Field v. Pierce, 102 Mass., 253; 
Graham v. LaCrosse Le. Milwaukee R. R., 102 U. S., 148; Ilollins c. 
Brierfield Coal & Iron Co., 150 U .  S., 371. 

Thus it is seen that, under the fiction of mobilia seqt~untur personnm, 
the universal succession may be taxed in one State--the domiciliary 
State-while, according to the fact of power, the singular succession 
may be taxed in another. li'nou-lton, v. Noore, 178 IJ. S., 53; Coe v. 
Errol, 116 U. S., 517. As said in  Hartman's case, 70 ?J. J .  Eq., p. 667: 
('The great weight of authority favors the principle adopted by the Kew 
York Court of Appeals, holding that the tax imposed is on the right of 
succession under a will, or by devolution in case of intestacy; and that, 
as to personal property, its situs, for the purpose of a legacy or succes- 
sion tax, is the domicile of the decedent, and the right to its imposition 
is not affected by the statute of a foreign State which subjects to similar 
taxation such portion of the personal estate of any nonresident testator 
or intestate as he may take and Ieave there for safe-kwping, or until it 
should suit his convenience to carry it away." 

,himadverting upon this situation in Blackstone v. Xiller, 188 U. S., 
189, Nr .  Justice Holmes remarked: "No one doubts that succession to 
a tangible chattel may be taxed wherever the proper1,y is found, and 
none the less that the law of the situs accepts its rules of succession from 
the law of the domicile, or that by the law of the domicile the chattel is 
part of a universitas and is taken into account again in the succession 
tax there. (Citing authorities.) 

"No doubt, this power on the part of two States to tax oc different 
and more or less inconsistent principles leads to some hxdship. I t  may 
be regretted also that one and the same State should be seen taxing on 
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the one hand according to the fact of power, and on the other, a t  the 
same time, according to the fiction that, i n  successions after death, 
mobilia sequuntur  personam and domicile governs the whole. But  these 
inconsistericies infringe 110 rule of constitutional law." 

Again, i n  Kidd v. Alabama,  188 U. S. ,  730, the same learned justice 
took occasion to say:  '(No doubt, i t  ~vould be a great advantage to the 
country and to the indiridual States if principles of taxation could be 
agreed upon which did not coiiflict with each other, and a common 
scheme could be adopted by which taxation of substantially the same 
property in  two jurisdictions could be avoided." 

Every presumption is indulged in fador df the validity, or constitu- 
tionality, of a n  act of the law-making body; and hence the courts do not 
hesitate to disregard the masim, mobilia seqrizlntur personam, where 
fiction runs counter to fact, or to resort to i t  in order to uphold a 
statute. And, though this may lead ineritably to double taxation, it 
apparently riolates no constitutional provision. 31ann v. Carter, '74 
I\\'. H., 345; 15  L. R. A. (S. S. ) ,  1.50; I n  re  IIodges, 170 Cal., 492. I n  
the case of I n  re  W h i t i n g ,  1.50 N. Y., 27, V a n n ,  J . ,  i n  construing a suc- 
cession-tax statute, arid speaking for the Court, said:  "Thus the Legis- 
lature intended, as I think, to repeal the maxim, mobil ia  persoimm 
S B Q I I U ~ ~ Z ~ I * ,  SO f a r  as i t  was an  obstacle, and to leaye i t  unchanged so f a r  
as it was an  aid, to the imposition of a transfer tax upon all property 
in any respect subject to the laws of this State." 

"For certaig purposes, the  maxim of the common lam was ' n~obi l in  
sequuiztur p~rsonum, '  but that  maxim was ilercr of u n i ~ e r s a l  application 
and scltlonl interfered with the right of tasation." X r .  J u s f i c e  Brewer,  
in Adanzs Ezpress  C'o. v. Audi tor ,  1 G G  T J .  S., 18.5. 

rnder the S e w  York statute, l ~ r i o r  to the amendment of 1911, boiids 
of a foreign corporation, as ~vell  as bonds and certificates of stock of 
domestic corporations, mllen doposited in a safe-deposit ~ a u l t  within 
that State, and o~vned by a nonresident. were held to be "property within 
the State" arid subjcct to an inhc~itai ice tax, although, so f a r  as appears, 
they were present merely for safe-keeping. In  re W l i i t i ~ ~ g ,  supru:  
2G R. C .  L., 214. See, also, T T ' h r ~ ~ l c ~ .  v. S'ohmer, 233 U. S., 434. 

"It is well settled that  bank bills and municipal bonds are in such a 
concrete tangible form that  thf.!: are subject to tasation where found, 
irrespectire of the domicile of the owner. . . . Kotes and mortgages 
are of the same nature. . . . We see no reason why a State may not 
declare that, if found within its limits, they shall be subject to taxa- 
tion." X r .  Just ice  Brewer,  i n  S e w  Orleuns 2). Stempel ,  175 U. S., 309. 

"Bonds and negotiable instruments are  more than merely eridences 
of debt. The  debt is inseparable from the paper which declares and 
constitutes it, by a tradition which comes do~v11 from more than archaic 
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conditions,') says Xr.  Justice Holmes, i n  Blackstone v. Xiller, supra, a 
case in  which the  question presented was whether the Sta te  of New York 
had the right to tax  a transfer by will of personal property i n  that  S ta te  
owned by a testator who had died domiciled in Illinois, and where the 
whole estate, including the property in Kew York, had been tased in 
the domiciliary Sta te  of Illinois. T h e  Kern York statute was upheld 
and the tax i m ~ o s e d  thereunder sustained. 

The  common-law rule that  personal property follows the person 
(hence its name) and has its situs at  the donlicile of the owner, is a 
legal fiction which must give way, i n  matters of taxation, to the real 
facts of the case. Green v. Van Buskid; 7 )Vall., 1.39; St. Louis L ) .  

Tt'iggim Ferry Co., 11 Wall., 423. I t  has been, 'doubted by some as to 
whether this rule ever had any just application to shares of stock in 
incorporated companies, which, for  most purposes, must be controlled 
by the 7e.x loci of the corporation. Story on Conflict of Laws ( 7  ed.), 
sees. 364, 383, and authorities cited; Kidti c. Alabama, supra. "And 
in States bound together by a constitution and subject to the Four-  
teenth Amendment, great caution should be used not to let fiction deny 
the fa i r  play that  can be secured only by a pretty ,doso adhesion to 
fact." XcDonald c. Xabee, 243 U. S., 90. 
-1 certificate of stock is siniply a written acknowledgment by a corpo- 

ration of the interest of the  holder i n  its property and franchises. I t  
- - 

has no value, except that  derived from the company issuing it, and its 
legal status is  in the  nature of a chose in  action. Thcx value of all the " 
property owned by a corporation, of whatever kind, i r d u d i n g  its fran- 
chise, is the t rue  and fa i r  measure of the value of all of its stock. When 
it is said that  a person owns a certain number of shares of stock in a 
corporation, i t  is meant that  such person has a right to participate in 
the profits of the corporation, and in its l roper ty  on dissolution, after 
payment of its debts, i n  the proportion that  fhe number of his shares 
bears to the whole capital stock. Clark on Corporations, ell. 10 ;  R. R. 
I:. Comrs., 87 N. C., 426; Redmond 2.. Comrs., 87 N. C.. 122. 

That  the stock of a corporation has no intrinsic value separate and 
apart  from the  property of the corporation is clearly ~ h o w n  from what 
is said in  Gibbons v. Mahon, 136 U. S., 540, and T u w n e  c,  Eisner, 245 
L. S., 418, relative to a stock dividend: 
''A stock dividend really takes nothing from the property of the cor- 

poration, and adds nothing to the interests of the sllareholders. I t s  
property is not diminished, and their interests a re  not increased. After 
such a dividend, as before, the corporation has the title in all the corpo- 
rate property; the aggregate interests therein of all the shareholders are 
represented by the whole number of shares, and the proportional interest 
of each shareholder remains the  same. The  only charge is in the evi- 



dence nhicli represents that  interest, the new shares and tlic origii~al  
\liart.s togctliw rcprcstwtilig the sanie proportional interest that the 
original shares represei~ted before the issue of new ones. . . . I n  
.liort, the corporation is no poorer and the stockl~older is no richer than 
t l ~ c -  were before." See, also, 1,ogan C 'oun fy  I . .  C. S., 169 U. S., 255. 

But  more directly to tlie po i i~ t  a t  iisue is the language of Chief Jus-  
t ; ( ~  C'llctse, ill T'UR . l / l e i ~  1 % .  2 'hc Alsscsaors, 70 U. S., ,593: 

"I t  is t rue that  the shareliolder has no right to the possession of any 
l ~ r t  of tlie corporate prol~crty uliile the corporatioil exists and its affairs 
are 11o~cstly niai~aged. H e  has coii1111it~m1 liis iiiterest, for  a time, to the 
pos~e&oii al~cl control of the corporatioil of nllicli he is a niembcr, and 
lio has only a niclnbcr's \ oice ill the nianagciilnit of it. 

"So a man TT\ 110 has leased a far111 liai no right to posses4on or c o ~ ~ t r o l  
tluri~rg the lease; but viho dcnies his property ill the farm 2 , I r d  if a 
tlozmi on nrrs join in the lrastl, has not cacli one an  interest i n  tlic prop- 
~ r t y  to the r ~ s t r ~ l t  of one-tn elf th? 

"So, if for the time the property of the sliarcholder is placed beyond 
11iz tlirc>rt c o ~ ~ t r o l  a ~ ~ d  ~ ' O I I T C ~ T C ~ ~  illto prol~erty of the associat io~~, lion- 
call that  circumstai~cc affect tlie ii~tririsic cliaracter of his sharcs as 
4 a r c ~  of the wliolc corporate propcrty? H o v  can a nlan's sliares of 
'iny property bc the su1)jtc.t of valuation at all if not wit11 refcrcncc to 
the nrnouiit ant1 protluctiwiitss of the l ~ r o l ~ c r t y  of nliicll tlicy are a 
lmrt ? JThat value can t l ~ ~ y  ha re  except that giren them by that niiiouut 
n ~ d  that  pro t lucd~ enes\! A certificate of title to a share is not a share. 
I t  is el idelice of the sliarclioldc.r's interest. H i s  interest niay be trans- 
ferred by tlie transfcr of the certificate; hut it is not the certificate that  
is  T aluccl nheii the nor th  of the share is estiniated either by the specu- 
lator in the market or 197 the tax assessor. I t  is the property nllicli it  
reprt.sciits that  is ~ a l u e d  by the yjcculator, often nit11 reference to 
slwculatioii only, but by thc public officer, always, if he does liis duty, 
1,- the real no r th  of tlie propcrty, all t l ~ i i ~ g s  considered." 

'1'0 liko cffwt is the 1:niguage of G r a y ,  J., in the case of I n  re B r a n -  
\on, 150 S. T., S : 

((The sliareliolders arc  pcrsolls vlio are interested i11 the opcrntion of 
tlic. corporate property ant1 frai~cl~iscs,  nlii\ t l i ~ i r  shares actually repre- 
-elit u~~tlivitlrtl iilteresti i11 the corporate enterprise. Tlie corporati011 
has tlie l<gal  title to all tlic 1)ropcrtics acquired and appurtenant: but 
it holds t l ~ e m  for the pc~cuniary benefit of those persons ~ $ h o  hold the 
capital stoc.1~ T l i ~ y  appoiiit thc persons to manage its affairs; they 
hare  thc right to share in surplus e a r ~ ~ i ~ i g s ,  and, after dissolution, they 
liarc tlie right to l i a ~ c  the assets rcduced to money and to ha re  thcln 
ra ta l~ly  tlistributctl. Each share represents a distinct interest in the 
vliolc of the corporate property. As said in  J e ~ m a i n  v.  L. St. a,zd *If. 

1 \-I C i  
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S. R. C'o. (01  IT. Y., 492), i t  'represents the  interest which the share- 
holder has in the capital and net earnings of the coflporation'; or, as 
P a ~ k e ,  B . ,  put it,  i n  B r a d l e y  v. Iloldszc~orflz ( 3  11. 6: W., a t  p. 424), 
it is 'a right to have a share of the net produce of all the property of 
the company.' Corporate shares must be regaided at, property within 
the broad memiing of tha t  term. Certificates of stock, in the hands 
of their holder, represent the nunlber of shares which the corporatiol~ 
nc~knon.ledges tliat he is entitled to. I n  legal conteiilplation the prop- 
erty of the shareholder is either where the corporati011 exists, or at his 
domicile; accordingly as it is considered to consist in his contractual 
rights, or in his  proprietary interest in the corporation. . . . Hence 
it cnniiot be said, if the property represented by a share of stock has its 
legal s i tus  either where the corporation exists or at the holcler7s domicile, 
:IS we hare  said in tlie E n s f o n  antl J a m e s  cclses ( I n  re E'nston, 113 N .  T., 
1 h 1 ;  111 re J U ~ P S ,  144 id., 1 2 ) ,  that  the State js niiliout jurisdiction 
over it for taxatioli purposes. As personalty, the legal sit us does follow 
t11c person of tlie on ner ; but tlic property is in his right to share in the 
~ m t  produce antl, eventually, in tlic nct residuum of the. corporate assets, 
r c d t i n g  from liquidatioli. That  riglit as a chose in action must neces- 
sarily follow the sliareliolder7s person; but tliat (10e.j not exclude tllc 
idea tliat the p r o p r t y ,  as to vhich  tlie right relates and ~vhich  is, ill 
effect, a distinct interest i n  the corporatc3 property, is not within thc 
jnrisdiction of the State for thrl purpose of assessment upon its trans- 
fvr through the o p c r a t i o ~ ~  of miy law, or of the act cf its owler." 

See, also, quotatioil from I ino~i~ l t c in ,  J . .  in Greces 7:. S h a l ~ ' ,  supra.  
I t  has been held that the ow~ler of sllares of stock iil a corporation. 

ol*gal~izcd for pecuniary profit, has all insurable inlerest in tlie cor- 
poratc property-any qualified inter(st or ally interest in the subjcct- 
matter being an insurable interest. T17cr~rciz 1 % .  Ins .  Co., 31 Iowa, 464; 
S e e ~ n a n  c. I n s .  C'o., 21  Fed., 778; *Z'tna F. Iris. Po. v. h7enned?j, 161 
I\ln., 600. See, also, B a t t s  is. Sulliccrn, 182 X. C., 120. 

The  basis of tlic rule making a corporation a tlistii~ct entity and the 
wasolis. for delmrting from such rule v i l l  be found in 14 C. J., 39 : 
'L-lltl~ougll the doctl+i~ie that  a corporatiol~ is a legal entity m~t l  person 
ill the law distinct from tlir. members n.110 con~pose ~ t ,  will a l w q s  be 
rwognized and given effect, both a t  law :1nd in equity, in cases which - 

arc within its reason and when there is no controlling reason against - - 
it ,  and although in  some cases it swms to have been given effect con- - - 
t rnrv to reason. it is clear that  a corl~oration is in fact a collection of 
individuals who, in the case of modern private corporations, really 
own i ts  property and carry on the corporate business, through the cor- 
poration and its officers and agents, for their 071-11 profit or benefit, and 
that the idea of the corporation as a legal entity or 1)erson apart  from 
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its members is  a mere fiction of the law introduced for convenience in 
conducting the business in  this privileged way; and it is now well set- 
tled, as  a general doctrine, that ,  when this  fiction is urged to an  intent 
not within its reason and purpose, i t  should be disregarded and the 
corporation considered as an  aggregation of persons, both in  equity 
and a t  law." 

I t  has been the policy of the Legislature of this State since 1887 to 
treat the interest of a stockholder in a domestic corporation, for pur- 
poses of taxation, as identical with that  of the corporation; and hence 
ail individual stockholder is  not required to list his shares of stock for 
taxation where the Sta te  has already exercised the  right to tax such 
shares through the corporation itself, or "at its source," as i t  is some- 
times called. Sl~eakiiig of this identification of the capital stock of a 
domestic corporation in the hands of a shareholder, with the property 
of the corporation, fo r  purposes of fasation, ddams, J., in Person z.. 
Il'nfts, IS4 N. C., 499, said: 

"So, by virtue of tho statute, there is nothing of value possessed by 
a corporatioil that  is allowed to escape taxation. Certainly there can 
be no doubt that  the shareholder's 'investment' is taxed as the Con- 
stitution requircs. The truth is, the certificate of stock represents the 
sl~arellolder's ilircstment i n  the corporation as tlie landowner's deed 
represents his investment in the land. I f  the land is  taxed, why tax 
the dcrd? I f  the capital stock is tnxed, ~ r h y  tax the certificatcs which 
reprcscnt the capital stock? K O  doubt the Legislature possesses the 
poner to repeal the statute and to tax  both; no doubt i t  possesses the 
poww to devise a system of taxation that  would be more burdensome 
to a11 classes, but if the Constitution does not require i t ,  why should 
such additional burden be imposed? I t  is not denied tha t  shares of 
stock in a restricted sense are the individual property of the on7ner, 
and in  such sense niny be considered as separate from the capital stock. 
The holder may sell his certificate without the consent of the company, 
but in doing so he  sells only his interest i n  the corporation. H i s  inter- 
est as n shareholder may become adrcrse to that  of the corporation, but 
by investing in  the capital stock he  parts  with tlie individual control of 
his money. I t  is only in  this limited sense that  shares of stock are 
separate from the corporation. I n  a broader and more real sense the 
interest of the shareho1,Icr is inseparable from that  of the corporation. 
I n  the larger sense tlwre is but one property, for  shares of stock hare  
T-alue only as the taxed property of the  corporation has value. During 
his lifetime the owner can derive no income from his shares unless the 
business of the corporation earns a profit; and upon his death, when 
his personal property passes to his  distributee, i t  i.c 7ot the certificate 
that is subject to an  inheritance tax, but under a special statute the 
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value of the owner's interest i n  the corporation represented by the cer- 
tificate, just as  such tax is assessed, not upon the deed, but upon the  
r d u e  of the land nllich descends froni the ancestor to the  heir. I t  
seems, therefore, to be unquestionable that  if the corporation be re- 
quired to pay a tax on the capital stock as it is ralued under tlie statute, 
aiid the sllareliolders a similar tax 011 all their shares, double the aniouiit 
of the money or property contributed by the sharelolders is thereby 
taxed, and 110 play upon words can escape the logic of this conclusion. 
The  Coiistitution neither forbids nor requires double taxation, but the 
Legislature has refrained from levying the double tax. The  Constitu- 
tion requires tha t  investments i n  stocks shall be taxed, but it does not 
forbid the exemption of shares from taxation when tlle capital stock 
itself is  taxed. Alnd as  the controversy turns upon tlie validity or in- 
n l i d i t y  of the statutory excmptioll of sllares of stock, i t  is apparent 
that tlle question whether tasing the  iiu.liridual sllares as ne l l  as the 
capital stoclr is called double taxat io~l  is  not as  affecting the merits of 
the appeal a matter of nlaterial co~icwn." 

This sanie rule is rxtendtd to certain foreign corporations, and is  
applicable to the R. J. Reynolds Tobacco Company (sf which its resi- 
dent stockholders h a r e  taken adrant  age), as witness the  follon ing pro- 
vision in tlie general revenue law:  "Sor  shall any individual stoclr- 
Iloltler of any foreign corporation be required to list or pay taxes on 
any share of its capital stock if two-thirds in value of its entire prop- 
erty is  situated and taxed ill the State of So r t l i  Calolina, or if such 
corporation has tangible assets within this State assessed f o ~  taxation 
a t  a value exceeding the par ra lue  of the total stock on-lied by citizens 
of this State, and tlle said corporation pays franchise tax on its entire 
issued and outstanding capital stock at the sanie rate as paid by domes- 
tic corporations." 

Thus  it will be seen that, for all practical purposes, so f a r  as t he  
question of taxation is coi~ccriled, the R. J. Reynolds Tobacco C'ompany 
st:~ilds on substantially the sanie footing as a domestic corporation. I t  
1x1s come into the State upon this conditiou and accepiecl the benefit of 
our laws. I t  has don~csticatcd hcre. 

-lpplying the principle abore statrd to the i n s t a ~ ~ t  case, it is ap- 
pnrcwt, wc think, that  tlw Legislature ii~tended to put aside the fiction 
of separate interests between the corporation and its diareholtlcrs and 
to  impose an illllcritancc tax  upoil the transfer by will or devolution 
of the illterests of nonresideiit stockholders ill corporatiolls, chartered 
in any other State or country, %hen F U C ~  incorporated C O I I I J M I I ~  is the 
onuer of property in this State, and if 50 l)cr relit or more of its prop- 
crty is located in this State." Unless this riem is to p e r a i l ,  a corpora- 
tion, created under the l a w  of another State, may come into S o r t h  
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Carolina, with all of its property located here and protected by our 
l a m ,  with its entire business carried on in  this State, and yet the 
holdings of ercry no~iresident stockholder would be exernpt from our 
inheritalicc-tax l a m .  I t  was thc purpose of the Legislature to prevent 
such a contingency or possibility. 

The  foregoing consideratiom distinguish the case at  bar from those 
cited a d  relied upon by appellant; but, if not entirely so, we must 
decline to follow them, as ~ i - e  think the act in question is constitutional. 

The  tranqfer now under consideration took place certainly by the 
perniission and under the ultimate protection, if not by the direct opera- 
tion, of our laws. T h o m a s  c. ,lIuifhie.ssen, 232 U. s . ,  235; 38 L. Ed., 
7 To point out the various differrnces between the authorities cited 
and the instant case would only be a work of supererogation. The  
alpha and omega of erery case must be determined by tlie facts. TTc 
cite tlie authorities chiefly relied upon by appellant, all of vhich have 
been carefully scrutinized: T y l e ~  e. Dane  C o u n t y ,  289 Fed., 843; I n  IY 

XcAIIl/ullcn's E s t a t e ,  192 S. 1'. Sup., 49;  I12 r e  1farl;ness E s t a t e ,  82 
Okla., 107; 204 Pac., 911; 8. v. 01/1710p, 213 Idaho, 784; 56 Pac., 1141; 
ST'elch 1.. B u r r i l l ,  223 JIass., 87;  111 N. E., 774; Oalinzan r ! .  S m a l l .  
282 Ill. ,  360; 118 N. E., 773; Peop le  v. G r i $ t h ,  245 Ill. ,  532; 9". E., 
313: Pcop le  L,. D e ~ z n e t t ,  276 Ill. ,  43;  114 S. E., 493. 

The  cases of S. I.. B r i m ,  57 N .  C. ,  300, and E v a n s  e. AIIonof ,  57 
K. C., BdS, arc not at 1-ariance with our present position. 

There is  still another ground upon which the authority of a State 
to levy an inheritance tax  has been upheld, namely, the necessity of 
resorting to the courts of the State to enforce a right acquired from a 
nonresidrnt decedent. I n  r e  I f o ~ ~ d a y e ~ ,  130 S. T., 3 i .  Deposits in a 
bank belonging to a nonresident oTvner a t  the t ime of his death arid 
debts due from a resident to the estate of a nonresident decedent may 
be suhjrctcd to an  inheritance tax in the State of the debtor's residence, 
in t h r  latter case or d e r e  the bank is  located in the  former, notwith- 
standing the established legal fiction that the s i t u s  of a debt is usual17 
at the residence of the creditor, for it is ordinarily at the residence of 
the debtor, if a t  all, that  the debt ma- be enforced. BlacX.sto~ze 2 % .  

X i l l e r ,  183 IT!'. S., lS9 ;  B l i s s  c. Bl i s s ,  2" Nass., 201; I n  w Rogers ,  119 
Mich., 303. Contra : Gi lber t son  v. O l i r e r ,  129 Ia . ,  568. 

The rights ir~ciclent to a share of stock in a corporation-to partakc 
of the surplus profits of the corporation, aacl u l t ima te l~ ,  on its clisso- 
lution, to participate in the distribution of its assets, after payment of 
its debt<--can be maintained and enforced only in the jurisdiction 
where the property of the corporation is situated. T rue  these rights. 
i n  the instant case, might be asserted in  the Federal courts; but i n  its 
final analysis the rights of the parties vould be determined, in a measure 
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at  least, by the laws of Kor th  Carolina. Speaking to a similar ques- 
tion i n  Bliss v. Bl i ss ,  221 Mass., 201, i t  was said: "The bonds could not 
be collected by any process in the  courts except by invoking Massa- 
chusetts law." 

But  i t  is contended that if the present assessment be sustained i t  will 
result i n  requiring the payment of two or three taxes of like character 
by the same legatees for the  one right of succession to the  property in  
question. This unfortunate situation, if i t  be true, cannot control the 
determination of the question presented, for such a condition fre- 
quently arises, and while i ts  presence always induces most careful con- 
sideration on the part  of the-courts, i t  must be submitted to unless i t  
can be aroidecl under settled rules relating to the scbject, especially 
in  the  face of a positive declaration by the law-making department. 
.'Great constitutional provisions must be administered with caution. 
Some play must be allowed for the  joints of the  machine, and it must 
be remembered that legislatures are  ultimate guardian:; of the liberties 
and welfare of the people in  quite as gwat  a degree as the courts." 
JIissouri T. and K.  Ry.  Co. v. M a y ,  194 U. S., 267. 

I t  is further suggested that  the Legislature of 1923, realizing the hard- 
ship occasioned by situations like the prc'sent, has modified tlie pro- 
visions of the law now under consideration; but if so, this cannot avail 
tlie plaintiff i n  the instant case. The  testator d i d  29 October, 1919, 
while the prorisions of the 1919 statute were in full force and effect. 

From the foregoing we conclude (1) that  the  defendant a i d  the 
State Tax  Commission have properly construed chapter 90, Public 
Laws 1919, as imposing the tax now in  question, and ( 2 )  that the said 
act is constitutional. 

The  judgmeiit of the Superior Court will be upheld. 
-1ffirmed. 

Since the argument of this case and the preparation of tllc opiuioll, 
our attention has been called to a decision of the Supreme Court of 
Wisconsin, Shepard v. Sta te  and Shepard  v. I Iarper ,  .Public A d m i n i s -  
f r a f o r ,  decided 12 February, 1924, in which the concl~~c~ions reached by 
the United States District Court in the  case of T y l e r  21. Dane C o u n t y ,  
szspru, are sanctioned and a p p r o ~ e d .  There are certain fundamental 
differences which distinguish this case, as well as the cltlier authorities 
vited by plaintiff, from the case at  bar. I n  the  first place, Wisconsin, 
for all purposes, unlike North Carolina for purpows of taxation, ad- 
heres to the doctrine of separate and distinct interejta betwccn tlie 
capital of a corporation and its capital stock. "Such has been and still 
is the settled law of this State, and it is beyond tllc power of the Court 
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to  al ter  i t  eT en if i t  so desired," says t h e  Tiscons in  Court .  F o r  some 
p u r p o s ~ s ,  this  distinction is ~ e r y  importaiit ,  cspccially i n  dealing wi th  
the  r c l a t i ~  e rights,  inter se, of t h e  corl~orat ioi l  and  i ts  shareholders; hut  
fo r  purposes of taxation, n e  thiilli i t  is  n itliili the  power of t h e  Legis- 
Intilrc to  t reat  t h e  pro r a t a  iiltercst of a stock hold el^ i n  t h e  corporate 
p o p e r t y  a"ic1mtic:rl ~v i t l i  t h a t  of t h e  corporation, o r  s i n ~ p l y  a s  a share 
ill t l ir  corporate entity. P L ~ S O ~ L  C.  I17at f s ,  19-1 S.  C., 316, 517. Such  
T \ < I ,  tlic clirect holdilig of this  C'ourt iii E' icJ ,s  P. E.rprcsi C'o., 183 S. C., 
4%. T o  ljnraphrase the  1:ruguage of ( ' k l ( > f  J u s i l c c  C'lnriL i n  tha t  cabe, 
a l) l~rar i l ig  on page, 433, ~t m a y  be said her(.: I n  t h e  p r e m ~ t  cake t h e  
K. J .  Iicyiloltls Tobacco Compaiiy, tliougli incorporatcil ill S c n  Jersey, 
i s  cloiup buGiwss i n  this  S t a t e  ancl is subject to  i ts  jur isdict ioi~.  T l ~ e  
sliarc~s of qtocli 11tltl h ~ -  tlie clecwlent a t  the  t ime  of hi.; death i n  t h a t  
twiupaliy n a i  a11 ohl igat ioi~ of t h e  company to i t ?  stoc~bliol(1t r .  I t  II :is 
tllc "property of t h e  stoc.kl~olclcr ill the  liarltls of the  company doing 
bukincss here." 

Tl ic  question as  l ~ r c s c i ~ t e d  to us  is not ollc of policy f o r  t h e  court?; 
but o ~ ~ c  of p u c r  f o r  tllc Ltgis laturc.  I t  is pecu1i:lrly t h e  functioii  
of tliil l a x - i n a l ~ i ~ ~ g  hotly to  l e ~ y  nsae+iiici~ts ant1 to  t l c ~ i s e  a ~clieliic of 
tnsatiolr. l ' r u s t  ('(1. 1 , .  X t F n l l .  1 2 9  Tcnn.,  645. I11 t h e  secolitl place, 
tl ir  R .  J. Rt~y11olt1.i Tobacco C'oinpany lias i t s  p r i ~ i c i l ) d  place of busi- 
11c.y ill this  Statc ,  nit11 tno- th i rds  of t h c  total w l u e  of its clitire I J~OIJ-  
r ~ t y  loclctecl lierein, and  f o r  a l l  lwartival purposes, so f a r  as the question 
of tasntioli  is conccri~ed, i t  stand.; oil suhit:iiltially tlie same footing as  
' 1  domestic ccwporatiori. I t  i i  tlonit \ t i ra ted liere. S imi la r  conditions 
x f r e  not l ~ r c w i t e d  ill a n y  of the  c:~.x,s cited and relied upon  by np- 
pc.1lai.t. 

C'LII'II;, ( I .  J. ,  t l isse~~ti l rg : I t  is d i f i c d t  to  u~iderst :~l i t l  upon  n l ia t  prili- 
r i l ~ l e  of c o ~ l ~ t i t u t i o n a l  la\\. i t  can  bc legally  pro^ ided t h a t  if tlic Reg- 
1lolt15 'l'ohacco C'o~iipaiiy, :1 S e w  Jersey  corl~oratiolr.  bnt doing bu.;incss 
licrc., l ~ t l  66 2-3 of t h t ~  total m l u ~  of i ts  p m p e ~ t y  located i n  t h i i  S t :~ tc~ ,  
tlicl e.t;ittj of t11v tleceJciir, tlonliciled i n  Rliode Is l :~nt l  alld li:15 I I C I  ~r 
t.rc.11 berii i n  th i s  Statc ,  1111lqt l):ay all i n l ~ t ' r i t a ~ l c c ~  t a ~  of $ 2 , 6 5 \ . 5  on 
rlic stock n l ~ i c l ~  h e  o \ \ ~ l c d  ill said colnpally; but  if t h e  said Rcyllolds 
'I'obncco Conip:rn~- h a d  paid t a w s  011 66 1-3 only of i t s  property located 
i n  tli i i  Stat(, ,  t h e  dwedent 's e.t:~te noul t l  h a r e  b c ~ n  liable to irot olic 
cc.nt of i ~ ~ h e r i t a n c e  tax.  

Thr Coil-titution of this  State ,  A\r t .  T, see. 3, ~1liic21 guarantees 
q u a l i t y  ant1 luliforinity of tasat iol i  as  a protcct io~i  t o  tlif ncal iw nlid 
lcqs influential p a r t  of our  people f r o m  oppre\sion hy OT c,r-taxation 
caused I)? tllc rxcii3ptio11 of otlicr property f r o m  tas:~tion,  pro^ itlcs as  
follov s :  "7'0 ~ ( ' 5  shc1li l ~ c  b y  ~ c ~ z i f i , ~  u t  I ~ t l p  ant1 at1 ~ ~ n l o r e n z :  Lnll s ahall  
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be  passed t a r i n g ,  b y  u n i f o ~ m  mile, (111 m o n q s ,  rwdr tq ,  i n c e a f i ~ z c n f s  iu 
boiz(ls, s f oc l i .~ ,  joint-stock (onzpan ie s  or  o f h ( ~ ~ w i s c ;  a n d ,  alno, all  real atill 
pe r so~ la l  l~ i*opcv f ! j  a c ~ o , d ~ i l g  t o  i t s  f l u e  ix'rre i l l  ~tzot lr / . "  

I n  I'elaotl 1.. 1T7ntfs, 184 S. C., 409, the ~iiajori ty of this Court lield, 
at bottoiu of page 5OS, that  n l d e  the 1,cgislature could require the 
individual stoclrllolder residing here, and thexefore r ec14~ ing  the benefit 
of the protection of our l a w ,  to pay on his shares of stock, the Court 
could not ellforce this prorision of the Constitution of equal and m i -  
form taxation, and in the later case of P e r s o n  v. D o u g l ~ t o i ~ ,  186 S. C., 
723, by a divided Court, it  was held that  the ('ourt toulcl liot enforce 
the taxation of sliares of stock in corporations outside tlie Statc though 
held by stockliolders in this State. 

I t  is therefore inexplicable how the State has jurisdictio~i to tax the 
property of the estate of this decedent nlio resided ill Rhode Island 
and had no property liere, or tax its tlel-olution b -  the laws of the domi- 
cile of the onncr.ol-er which tliis S ta te  can have no control. 

By tllc dccisiou in Pemotz  7%. lTratfs ,  s u p a ,  there w : ~ s  held exempted 
from the mliforin taxation which is clearly required by the Constitu- 
tion, on a fa i r  estimate, at least 1,500 million dollars of domestic stocks 
on-net1 ill this Statc, and by the decision in P e l m i z  z .  U o u g l ~ t o t z ,  186 
S. C., 723, the Court a g a i ~ l  tiisclaimetl the riglit to require the t a sa t io~ l  
of over 800 n d l i o n  dollars on a fa i r  estimate of forcigu stocks o\vned 
IF residents and taxpayers in this State. The  uliiforn and ad valorem 
taxation required by the Comtitution upon these iri~nlcnse amounts 
invested by shareholders in the stocks of railroads, v ater-power corn- 
p ~ i ~ ~ i e s ,  ba~iks  alld other corporatiorls mould h a ~ e  vastly reduced the 
rate of taxation upon a11 other property in the State and would h a w  
complied with the requircmc~it of tlie constitutional pro\-ision sub- 
j w t i i ~ g  "al l  i n r c s f m r n f s  in stotks" to the s:me uniform rate of taxation 
required of all i n ~ e ~ t m c n t s  in lands, liwstock and otllei. property which 
tlie dccision in I 'erso~i  7.. TT'affs (bottom of p g e  50s) cqwessly states 
that the Legislature c o d d  have required to be taxed. 

I t  has alw:r-s bccn contelided since X a ~ l i s o n  P. JInrhurrj  that nllell 
thtl statute docs not conform to the coastitutio~ial ~wl l~ i r cn~e l i t s  the 
courts v i l l  hold it i~lvalid to that  extent. 1 1 1  tlw prcwilt case the dc- 
cedent, ~vhose estate is taxed $2,638.83, has ncwr  bcon ill this Statc, 
and it is mart. than difficult to bee honT the State arql~ircs jurisdiction 
ol-er his  property 1\11(~1i it cn~lilot enforce the co~ i~ t i tu t iona l  requirement 
of equal and ~nlifornl  taxation as to inr-estme~~ts in itocks olr-ned by 
residents of this State to the csttwt of nearly 2,000 milliou dollars '(in- 
vestctl in stocks," dolucstic and foreign. 

Tlic clccedcnt o n l i d  110 property here. The stock. t l ~ c  title to which 
was in tlie tlccctlent, followecl his person according tcl the well-settled 
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pri~iciples of lan-. I n  Pulle?l c .  C o r p o r a f l o n  Cowzmission,  152 N. C., 
" - ., 
.,.I.,, J l u i ~ ~ i i t ~ c / ,  J . ,  said:  "I t  is likewise well settled by the language of 
our State Constitutioli, by nlaily decisions of this Court and of tlle 
S u ~ r e n i e  ('ourt of the United States, and is now generally accepted law 
that tlle property of a shareholder of a corporation in  its shares of 
htocli is  a scpa~ccte  a n d  d ~ s t i n c f  spccies of property from the property, 
nhctlirr rcyil, perzo~~al ,  or mixed, held and owlied by the corporation 
itself as a legal entity. I t  nould he useless to cite authority to support 
a l)roposition so vell  established and generally accepted." Tliercfore 
i t  follo~vs that  the decedent as a shareholder i n  tlle Reynolds Company 
llatl no l ropcr ty  here, a d  n e  can neither tax it nor its devolution. 

IIroii 12, J . ,  in the same case, co~~cur r ing ,  says, at page 662 : ''I agree, 
:rl-,o, that it  is well settled that  the shares of stock in any corporation, 
~ h c u  owned hy individuals, are scparate and distinct property from 
tlle assets of the corporation and may he taxed as such." 

1 1 1  the samc case, H o k e ,  J . ,  at  page 3 2 ,  quoting from B a d  I-. T'pnn. ,  
161 Tt l i l~ . ,  146: "The capital stock of a corporation and tlle sliarei 
l11to nllicll such stock may he divided and held by indiridual share- 
1101dorh. a rc  two r l i s f ~ n c f  pieces of 11roperf2j. The capital stock and the 
41:1r(~~ of stock in the llallds of the sharclloldrrs may both be taxed, 
ant1 it is ]lot double taxation. T'an Al l en  zs.  l s \ e s sor s ,  70 C. S. ( 3  
Kal l . ) ,  2-14, cited in I . 'arr i i~gton 7'. T e n n . ,  93 LT. S., 678. This stnte- 
nmit  has been reiterated marly times in rarlous decisions by this Court, 
ancl is not now disputed by any o l ~ . ~ ~  

A latcr case, H r o u  I L  U. J U C X S O I I ,  179 Y .  C., 363, 371 (1920), cites and 
a p p r o ~ e s  the a b o ~  e cases. 111 our own Court there are  many other 
cases to the same effect. C o m r s .  2'. T o b a c t o  Co., 116 S. C., 416; C'hief 
J l t s t i t e  Nrrlifh i n  R e l o  v. Comrs . ,  82 N .  C., 41.3 (33 Am. Reports, 668), 
and A s h e ,  J., in  I170rth c. R. R., 89 S. C'., 291. There are othtr  cases 
exactly in  point and should be followed. 

The law as above stated is also clearly summed u p  to the same cffect 
ill 37 C'yc., 758, 7.59, that "the capital stock of a corporation a i d  the 
q1larc.s in wl1ic.h it is d i ~ i d e d  are separate a i d  clistinct interests and 
e:~ch of a taxable ch:lracter," citiilg numerous cases from -Ilahama, 
(icorgia, Tll i~~ois,  Indiana,  I o n a ,  Reiituclry, S o r t h  Carolina, Ohio, 
,, I w i i c ~ i c e ,  Tirginia,  Washington, and thc U. S. Supreme Court (sce 
liotes on pages 7.38, 739), and on page 759 it is further said:  LbSllares 
of 5toc.k ill a foreign corporation held by residrnt owners may he taxed 
to  t l ~ ~ i n  without regard to the taxation of tlle capital or property of the 
corporation a t  the place of its domicile"; citing cases from California, 
Gcorgia, Iowa, I<entucky, Maryland, i\fassachusetts, Ninncsota, Ohio, 
and Rllode Island. 
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111 tlie snnle T-olume ( 3 i  Cyc.), 821, it is said:  "Since tlie capital 
of a corporatiol~, wliicli is its property, is a distinct aiid separate thing 
from tlic iiiterest of stocliliolders, represented by the :)hares they serer- 
;illy liold, and since the principle which forbids double taxation is not 
~ io l a t ed ,  a t  lcast accordilig to decisions ill nlany States, by assessing 
the capital to the corporations and the shares to tlie 1, holders, i t  fol- 
lows that  shares of stock in a domestic or foreign corpcration may prop- 
crly be assesscd for taxation to their holder a t  tlie place of his doniicile, 
irrespective of taxation wliich may be imposed or1 the corporation itself 
in respect to its cnpital or franchise," citing cases from Califoixia, 
Connecticut, Illinois, I o v a ,  Iientucky, Louisiana, 3iarylaiid, JIissouri, 
S e w  Pork ,  Nor th  Carolilia, Oliio, I'ennsylral~ia, Telmcssee, Trirginia, 
Vashington, and the U. S .  Supreme Court. 

To tlie same purport, 14  ("orpus Juris.,  387, 38S, sws. 509 and 510, 
snys: '(Although shares of stock are  intaligible and rest i11 abstract 
lcgal conteniplation, they nevertheless are property-a species of iacor- 
poreal property, consisting in rights in tlw proceeds, inanagen~ent and 
asscxts of the company, so that  they may be the s u b j x t  of conrersion 
;u~tl  ha re  the other ilicidcnts of property"; citing cascs from the 1;. S. 
Supreme Court, ,llabamn, California, Colorado, Connecticut, Georgia, 
Idaho, Illinois, Iowa, Kentucky, Maryland, JIassacliusetts, Michigan, 
Ninnesota, Missouri, Sebraslia, Ken- Htmpshire,  X e ~ v  Jersey, K e w  
yorli, Ohio, Oklahoma, Peansylvania, Tenl~essee, Texas, Ltah ,  Tyir- 
pillin, and West Virginia, and says further (section 510) : ((Contrary 
to the early opinioil in the case of corporations o~va ing  real estate, it  
is now w r y  generally agreed that  shares of stock in  corporations are 
1wrsona1 property, whether they are  declarcd to be such by statute a: 
is sometimes the case, or not, and whether the property of the corpora- 
tion itself is real, as ill the case of mining companies, land companies, 
railroad companies, canal companies and the like, 01. only personal," 
citing decisions from the IT. S. Supreme Court, dlahama, California, 
Colorado, Collnecticut, Georgia, Idaho, Illinois, Indiana,  Iowa, Kan-  
sas, Kentucky, Nargland,  Xassachusetts, 3iissouri, Montaria, Xebraska, 
Sew Hampshire, S e w  York, Kor th  Carolina, Ohio, Olilahoma, Oregon, 
Pvlinsylvanin, Rliode Island, South Carolina, Tennessee, TITashington, 
TVc,st Virginia, Wisconsin, and England. 

Allso to the same effect, 26 Ruling Case L a ~ r ,  p. 18.1 (see. 1 5 5 ) .  says: 
"-111 ilidiridual niay be taxed in the Statc in which he  lives on shares 
of stock in either doniestic or foreign corporations," and a t  page 290 
says: "I t  is recognized that  the property of the shareholders in their 
respective shares is distinct from the corporate property, franchises 
a i d  capital stock aud may be separately taxed although the property 
n ~ d  franchises of t l i ~  corporation are also taxed ~vhere  they are situ- 
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ated," and adds, citilig Smith, C'. J., in He10 I.. Coiiinzissioi~ers,  32 
X. C., 415; 33 Am. Reports, 688: '(So, also, the sliares of stock are 
taxable to the owners, even if the capital stock of the corporation is 
exempt from taxation bgi lalv." And in tlle same voluilie ( 2 6  R. C. L.),  
at page 289 (scc. 254), i t  says: "Shares of stock in corporntio~is are a 
species of intangible personal property which may be taxed to the indi- 
vidual onncr in  the State i n  which he resides, whether the corporation 
is domestic or foreign, even if the corporati011 does no busil~ess 
o~vns no property in  such State," citing numerous cascs. 

-1s the devolution of the shares of stock in the R. J. Repo l t l s  ( ' on -  
pany belonging to the decetlent Briggs passed by operation of t h ~  Ian?  
of the State n11cre.he died donliciled, and the persons to uhom it should 
pass by operation of la\+ or the power to convey it by will is solcly 
under the control of the State of Rhode I s l a~ id ,  i t  is  difficult to sce 
v h a t  authority xorth Carolilia has to tax  sucll devolution or interfere 
with it in any way. I f  this State could tax  the right of dm-olution 
at all, i t  could tax i t  100 per cent, for there is  110 proTision in the Coil- 
stitution which limits the amount of inheri ta~ice tas.  

I f ,  ho~ i~e re r ,  it  should be held that  the shares of stock are the prop- 
erty of the corporation, it has already hecn taxed under the majority 
decisions in P e r s o n  1 % .  Il'atts a ~ i d  Person  c. D o u g h t o n ,  s u p r a ,  and there 
has been no devolution of his  property n-hich can be taxed by this State. 

Such derolution of his property is made subject to the laws of the 
domicile, and if i t  i s  tlle property of the corporation, the transfer upon 
the books of the R c p o l d s  Company is purely n matter of shifting its 
own property under its own regulations. 

111 E L ~ L S  T .  ,110not (1858), 57 N. C., 227,  P e a m o n ,  C .  J . ,  says: "A 
share of the stock of the corporation is a thing incorporeal, a money 
right which entitles the owner to participate in the general manage- 
ment of the concerns of the corporation by being a member in  the meet- 
ing  of the stockholders to elect officers and do other acts of the kind;  
to denland or r e c e i ~ e  from the corporation a portion of ~vhatevrr  may 
be on hand a t  i ts  dissolution." The  distinction bet~veen ownership of 
shares of stock of a corporation and ownership of the property of a 
corporation is  a funciamental concept of the law of corporations. The  
corporation is an  entity like a natural  person, and the title to its prop- 
erty is  ~ e s t e d  in  it and not i n  the stockholders. 5 Fletcher on Corpora- 
tions, sec. 3433;  Cook on Corporations (6  ed.), see. 12, and cases there 
cited. This  i n  fact is  the fumlamental idea of a corporation. The  
stockholders are not liable for its debts, and it is not liable to theirs. 
While a majority of the stockholders can control the corporation, i t  
is a separate and distinct entity. 
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TV11c11 a resident of this State inrests a sum, whether in liwstock 
or corporation stock, he is liable to taxation thereon, hut when a non- 
rc,iclciit invests i n  the stock of a corl~oration located here lie has no 
property liable to tasation in  this jurisdiction. Kor  can he  be taxed 
here for an  iiilleritance tax when a nonresident. 

111 a late ease, W e l c h  T. B u ~ r i l l  (1916),  223 Xass., 57, the Court 
said : "I t  is impossible to predicate jurisdiction over noiiresidelit share- 
lioldcrs i n  a foreign corporation merely upon the physical presence of 
property bclol~ging to that  corporation within tlie territory of the State. 
. . . That  Sta te  has no jurisdiction to impose a tax upon such suc- 
cession. The  privilege or commodity of passing t i t k  to the stock is 
thc t l l i l~e  which is  taxed. That  reouires no sanction of the l a m  of that  ., 
(otlicr) State (wlierc tlie corporation opwates) for  ts complete and 
effective lcgal transition from ancestor to heir or testator to legatee." 
That  is, this S ta te  has no authority to impose the inheritance tax upon 
the Briggs estate, lie being a resident of Rhode Island, simply because 
lie owned stock in  a corporation of Nrm Jersey doing business here 
and n-liich passed to his legatee or next of kin without the permission 
or act of this State. 

If tliis State could impose a t a s  upon the legal derolution of tlie 
s1i;lres of stock of a  ionr reside lit, it  could m:lke that  tax 100 per cent and 
turn  the whole amount into the treasury of this State. 

hi another recent case, In re McLIItdln~e's Estate ( L922), 199 App. 
(S. Y.) Div., 393; 192 S. y. Supp., 49, the Court said on this 17ery 
point, a t  page 53 : 

"It  has already been pointed out that  the Sta te  callnot enforce a 
t a s  upon the transfer of shares of stock of a foreign corporation owned 
hy n nonre~ident decedent, where neither t he  corporation nor the owner 
is within its jurisdiction. Of course, a forc>ign corporation owning real 
property located in this State may be subjected to a tau, so f a r  as  such 
property is  concerned, upon the  ground that  the  real property in this 
Stntc colistitutes a res ,  over which the State and its courts may enter- 
tain jurisdiction. Bu t  this jurisdiction would not apllly to a nonresi- 
ch i t  stockholder of such foreign corporation, for the reason that  h e  is 
liot an owner of the real estate." 

I t  should be noted tliat tliis  as not the case of the  constructioil of 
a statute to determilie whether the property taxed was property within 
tlie Statc, but n-as a question as to whether a tax  could be leried by 
an exprcss statute on the trailsfer of stock of a nonr2sident decedent 
ill a foreign corporation owning real estate within New York, which 
is cxactly tlie case here, and the  Court held tliat there was no jurisdic- 
tion in the State (Illinois) of the foreign corporation to levy such tax. 
This  case has been affirmed by the S e w  P o r k  Court 3f Appeals. 
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111 short, it  may be said tlmt the tlecisio~is art2 uriifor~n t l ~ a t  a Sta te  
has lio jurisdiction to impose ail inheritance tax  011 the t ramfer  of 
stock of a foreign corporatiolr orrlled by :i ~ionresidtilt decede~lt ~ricrrly 
because the corporation owns property vitllin the State. Ku~iicrous 
:iuthorities to tliat effect can be cited, but as it is und~r r tood  this case 
will be taliell to tlie C. S. Suprenic Court, it  is  unnecessary to eiicu~ilher 
tlw record nit11 such citations. 

I n  P e o p l e  r .  Denncft  (1916) ,  276 Ill., 43, it  is said:  ( 'The r~ la t io i i  
of the stockholder to the property of the corporation has bccii so long 
settled by uniform decisions tliat it is no longer tlie subject of discus- 
iioil. The owner of shares of stock in a corporation is not the oniler 
of the property or of any share of the property of the corpo~atioii,  ill 
ally legal stmse. The  stockholders of a corporation conlpletel- orga~iizetl 
(lo not hold tlie rclat lo~i of p g r t ~ ~ ~ r s ,  a i d  they h a ~ e  neither legal nor 
rquitablfl title to the property of thc  corporati;i.'l." 

There are some States nhose conrtitutions do 11ot require, l~ l i e  the 
Constitution of this State, that  "all moneys, credits, inr cstmerlts in 
b u d s ,  s f u c X s ,  joint-stock collipmies or othernise, aiicl nlso d l  ~.e:il arid 
personal property, accordiug to i ts  t rue I d u e  ill nioncy," shall be t a ~ c d  
by u~iiforrn rule a d  ad valorc~n. I n  sonic, but not ill all of these,, tlie 
influence of the  great corporations and of holders of large blocks of 
.tack llas bee11 sufficient to secure the exemption of stocks and bonds 
from all taxation, but i t  is believed tliat this has not been held in  alix 
State whose constitution has the same pror ision as ours, requiri~lg the 
equal and uiliforni taxation of all property. 

This  pro^-ision in our Coiistitutiori r a s  for the protection of those 
nlio, not har ing  idle capital to inrest i n  stocks and bonds, are ~ i o w  
forced to pay not only taxes upon their on11 property, but that which 
should be borne by this inmio~lse aruou~lt of capital illvcstcd in "stocks" 
: ~ n d  bonds which has been made "tax free." B y  lcgitililnte clcduction 
from the statistics of the U. S. Inconle T n s  Report tlicre is, as abole 
stated, nearly or quite two thousand inillio~ls of dollars in\  estctl in 
stocks of corporations by residents here, and also probably thrcc thou- 
sa~ id  millions in  bonds which is absolutely n i t h d r a v n  from any taxntiou 
whatever, thus made "tax free" by tlie irlfluence alid for the benefit of 
its owners and to the cost of all others. I f ,  according to the 
11ie1lt of our Conrtitution, this immense TI-ealth was taxed equally nit11 
inr-estnlents i n  livestock, rcal estate and other property, the ~ v c d t h -  
producing property of the colnniunity nould probably pay 1's t l lm  
half of the present burden xvhich i s  borne by its onners. The  tax  
thereon should be paid by the large holders of this nealtli ~ v h o  are 
cqually protected by the lams in  their persoils a i d  property but ulio 
ilow are exeinptotl from any share thereon of the burdeli of governnie~it 
m ~ d  the protection they rewire. 
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"Imestnzents in bonds and stocks" being the individual property of 
the holders thereof, the hoMers if residents here are taxable thereon, 
irrespectire whether the stock they hold is in corporations incorporated 
or operated in this State or elsewhere. Thwe stocks are their property, 
bought with their money or inherited, subject by proper proceeding 
to payment of their debts, and to be bequeathed or sold at their will. 

I t  is small coinpensation for the loss of the taxation upon this im- 
mense volume of wealth to attempt to reach out and tax the devolution 
by death or d l  of the same kind of property-inves~ments in stocks 
and bonds-of a nonresident who has received no protxtion or benefit 
from OUT State Go~~ernment.  Whatever protection the company and 
its property have received presumably has been paid by the property 
of the corporation here which has been protected, but the nonresident 
holder of the shares does not owe the $tate anything. The resident 
holder of shares of stock, whether domestic or foreigii, has been pro- 
tected in his person and his property, and therefore should pay his fair 
share of the burdens of the State, county, and municipal governments. 

7 7 I h e  majority opinion in Person 2).  I17atfs, 184 X. C., at bottom 
of page 508, admits that the Legislature can tax the shares in the hands 
of its o~vners, but the language of the Constitution is that the Legisla- 
ture shall pass laws taxing uniformly and ad valorem all property, spe- 
cifically reciting therein "investments in stocks and bonds," and such 
'(in~.e~tments" every one knows are made by the buyer and not by the 
corporation that issues the stocks and bonds. The word "Inuesfn~ent" 
ez v i  termini, shows that the holder has invested his nloney in such 
property, and the Constitution requires that he shall be taxed on that 
investment. H e  is here and has had the benefit of the protection of 
himself and his property; the investment is recited in ;he Constitution 
as property to be taxed uniformly like all others. But the decedent 
Briggs did not l ire here, he had no property here. By his death his 
shares passed by his will or by the statute in the State where he resided. 
The corporation was here and has been taxed on its property. I t  is 
true that when a resident here holds stocks in corporations in another 
State, such corporations may hare  paid tax on its property there, but 
his property, that is, the shares which he (.an control :and sell and re- 
ceive money for, are here, and he as a holder of such property has been 
protected and should pay his share of the expenses of the government 
under which he lives. 

Our Constitution imperatively requires that the Legislature shall 
pass laws taxing by uniform rule and ad valorem all property, and 
further specifies in section 5 of the same article what ~ r o p e r t y  may be 
exempted. The statute before us exempts an immense amount of prop- 
erty belonging to those ~ h o  have idle wealth and not within the list 
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of the property nliich by Constitution, Art .  TT, see. 5 ,  can be excnlptcd. 
The question before us is which shall govern-the Col ls t i tu t io~~ or the 
statute. The  statute for nlany years taxed all inrestments in stock as 
the Constitution requires, and the opinion iil Person v. 1T7uftc, srcpin, 
s v s  the Legislature can do so now eve11 if it were styled "double tax- 
ation" by those ~ i s l i i n g  to escape all taxation on it. I t  is no compen- 
sation to thoso thus required to pay the taxes from which "Big Tea l th"  
is ullconstitutionally exempted to seek out and collect small aniounts 
from noilresident shareholders, wlwn we are exenlpting the nlany mil- 
lions belonging to resident shareliolders. 

To exempt from taxation the above enormous investments in stocks 
ant1 the still larger inrestmeilt i n  bonds onnecl by citizens and resideuti 
here, who are  protected in their persons and property, by the taxation 
collected fro111 0 t h  citizens nliose burdens would be niucll reducetl 
by the uniform taxation of t l l ~ s r  in\ estments i n  stocks and bonds, wllicll 
the Constitution requires, and to hold that  the  decedent in Itl~otlc 
l \ land,  over ~ ~ h o m  and his property n-e lia\-e no jurisdiction, can b c ~  
forced to pay the petty smn ilir-ol~cd. in this litigation, would scim 
similar to the instance in  the Scriptures-nhicli is quoted nit11 rcler-  
cwcr-"lilre straining at a gust and sv allon ing a camel." 

I >  I lie coniequence of our system of making tllc stoclrs and bonds of 
great accu~i iu la t ion~ of capital ((tax frec," a11d n ~ c e w w i l y  '(double tnx- 
irig" :111 other l ) r o l ~ r t y ,  is a grc,:rt rush of money to invc-t in "tas- 
f ~ w "  stoclis and a great 1)rcssux for the issuaiicc of bonds that capital 
may also he iirveited ill "tax-free" honds. The  result is  a scarcity of 
i l l o ~ c y  for use hg those \\ho need it for the i y > r o ~  errlent of f a rm lands 
and otllernise, and application t o  C'oligress for the creation of land 
h l l l i ~  and other tlericcs by whir11 ultimately the oxriers of farill lands 
may bcconw mew te~lants  a t  nil1 of their creditors. 

It is true that  the great corporatiom h a r e  great influence and call 
ure it to procure favorable lcgislatiori by n~al r i~ ig  their stocks "tax frec" 
in opt31 defia~ice of the Constitutioil, hut the ('o~l.titution n as pro1 ided 
for tlic very 111wpose of prescribing rults  of equality and juitice \rllicll 
i l~onld  not be infringed hy any great n lo i~i~tary  or other illfueuce, ant1 
~lioultl be upheld by the courts. 

1x1 R. R. r.. C'omrs., 9 1  N. C., 454, it is held that  "a nonresident holtler 
of sliarcs of a corporation in this State is not liable to tax licrc. Such 
propert,y is  beyond the jurisdiction of the State and subject only to 
that  i n  which the lioldcr has a domicile." 

The  decisions in Pcmon c. TT'atfs, supra, and P ~ r s o n  1 % .  Douqlrton, 
supra, n-ent off upon the proposition that  a marzdamus would not lie in 
such rase though there are many decisions that  it d l  lie. See caseq 
cited in  183 N. C., a t  pp. 538-541; but aside from that, if the Court 
'had held that  the failure to observe the ~ i t a l  constitutional requirement 
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t h a t  a l l  property,  including 'Liiivestnients ill stocks and bonds," should 
be taxed equally a n d  uniformly was invalid, i t  cnlinot be doubted t h a t  
the  Legislature would h a r e  remedied t h e  defect. I11 a n y  v i e ~ r  t h e  
fa i lu re  to  collect tases  011 the imineuse ainouilt invested by  residents of 
this  S t a t e  i n  stocks and  bonds, doinestic a n d  foreign, cannot  be remedied 
by taxing lionresidents upon  t h e  small  amount  of stocks held by  then1 
i n  corporations doing business i n  th i s  S t a t e  a s  tliis act  a t tempts  to  do. 
W e  sliall do our  d u t y  if we t a x  residents of tliis S t a t e  and  tlie property 
of lionresiderits if found  here. 1 

J. S. R. HISSAST,  ADMIXISTRATOR OF \Y. T. HINKANT, 1:. TIDEWATER 
PO\VER COMPANY. 

(E'iled 27 February, 1924.) 

1. F b i l r w d s  - Cawiers - Street Railways--Employer a n d  Employee - 
Xegligence - Ites Ipsa Loquitur - Collisions - Evidence-Questions 
f o r  Jury-Statutes. 

In an action by the administrator of a deceased employee of an elec- 
tric railway company to recover for his intestate's negligent death, the 
fact that i t  was caused by a head-on collisioil on defendant railroad 
c'ompany's trestle, in broad claylight, with another of iis cars, is  some 
evidence that the defendant's actionable and continuing liegligeiice proxi- 
iuately caused tlie employee's death, and, under the doctrine of ves i p s a  
loquitlcr, raises the issue for the determination of the jury as  to whether 
the defendant's negligence proximately caused the death, thouch the 
intestate's contributory. negligence may also have been one of tlie prosi- 
mate causes thereof. C.  S., 160, 3463, 3466, 3467, 346s. 

2. S m n ~ P r e s u m p t i o n s - P r i m a  Facie  Case-Burden of Proof. 
I11 an action by the administrator to recover damagefl for the negli- 

gent death of his intestate, an employee of the defendant railroad com- 
pany, the fact that i t  was caused in broad daylight by a collision with 
anotlier of defendant's trains having the right of way, raises a prima 
facie case of defenclant's actionable negligence sufliciel~t to sustain a 
verdict in plaintiff's favor, the burden of proof remaining with the plain- 
tiff, though subject to the defendant's eviclcnce in rebut1 a l :  and an in- 
struction to this effect is sustained on the evidence in this case. 

3. Same--Continuing Segligence-Proximate Cause--Rules. 
In  an action against a street railway company to recover for the negli- 

gent death of the plaintiff's intestate wherein it  was ad~nit ted that the 
death resulted from a head-on collision in broad daylight with another 
of defendant's trains on i ts  trestle, and there is evidence tending to show 
there was continuing negligence on the defendaiit's part in haring its 
motornlan on the other car to continue to run on its right-of-way schedule 
under the circumstances, and also on the part of the intek,tate motorman 
in violating the defendant's rule by talking to another einployee on the 
platform with him, the question of l~roximate cause cannot be deter- 
mined as  a matter of law in defendant's favor on its motion as  of noa- 



N. C.] SPRING TERX, 1924. 289 

HIXSAXT 2'. I'OWEK Co. 

suit, but leayes tlle issues as to negligence and contributory negligence 
for the jury to determine, under proper instructions as to 1)rosimate 
cause, uncler the rule of the prudeut man. 

4. Same-Contributory Segligence-C'omparative Kegligence-Damages- 
Statutes. 

I n  aq action against a railroad company to recover for the negligent 
death of 111aintiR's intestate, an cml~loyee engaged a t  the time in the 
cou~se of his employment, as such employee, contributory negligence 
untler the l)rovisio~is of our statute is not a complete bar to the plain- 
tift's right of recover), but is con\itlered by the jury only in diminution 
of his damages. C. S., 3467. 

STACY, J., took no part in the considerntion or dccision of this apgeal. 

~ P L A L  by defrlidaut fro111 Sinclair, J . ,  axid a jury, at March Terni, 
1023, of SEW HASOVER. 

Tliis is a civil action brought by J .  S. R. Hirinarit, adiuinistrator 
of TT. T. Hinnant,  for damages against the Tidewater Power Company. 
W. T. H i r n ~ a ~ i t  mas a ~~ io to rn ian  and employed by tlie defendant cor- 
lmration. that opcratctl an electric suburhan line of railroads from the 
city of Wilnliilgton to Wrightsville Beacl~,  K. C. He was a motorman 
ou a passenger train runiiing betwren TTilmington and TVrightsville 
Beach. Thc~  conter~tio~i of the plaintiff is that  his intestate was the 
n i o t o r m a ~ ~  011 a passeilger train which was run  and operated upon a 
regular schedule time promulgated by defendant company, and, in the 
absence of spccial orders to tl:c contrary, the passenger trains mere 
under the rules of the company giren the right of way over all othcr 
cars on the line. That  a t  tlie time plaintifi's intestate v a s  killed, on 
25 August, 1930, 110 special order had been issued granting to any other 
train tlie right of way over the train plaintiff's intestate was operating 
as motorman. That  it v a s  the duty of defenclant to keep its track 
rlcar so that tlle t ra in  plaintiff's intestate was operating would have an  
unobstructed way and hc able to make the schedule required by the 
rules of the clefendant. That  all other trains were required to clear the 
track for a t  least five nlinutes ahead of the schcdule upon which plain- 
tiff's intestate was rmlning. That  the defendant promulgated certain 
rules ill regard to operatiug its traiiis. That  on 35 August, 1920, the 
dcfc~idant negligently and carelessly, and in  utter disregard of the 
rights of plaintiff's intestate and his safety, and in violation of the 
rules of the conlpallp, ran  or caused to he run  a freight or baggage car 
out and up011 the rliaiii line upon the schedule tirile of the train, which 
tlle plaintiff's intestate Tvas running. That  it was run  a t  a high rate 
of s p ~ c d  and in head-on collision n i t h  the plaintiff's intestate's t rain 
oil a loiig high trestle, in 11-hich collision plaintiff's intestate v a s  killed. 

r l 1 hat defeiidant negligel~tly and carel~ssly cniployed as inotornian on 
th r  freight or baggage car a man nhom it knew or should have known 

1:)-187 
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was i~~competent  and uiifit to be trusted ill such a pos tion, and at  the 
time the baggage car was run out on the main line, and a t  the time of 
the collisioi~, it  was being operated by an  incompetent colored man, a 
coc~niployc~e of thb motormail. Tliat the motorman and the colored 
cniployce ilcgligcntly failed to keep a proper lookout. I f  a proper look- 
out had beci~ kept they would have seen plaintiff's intestate's t rain 
corning up011 its scl~edule time aiid could have stopped the baggage car, 
re! crsed it,  and got'ten out of the way aiid given timely signals to plain- 
tiff's illtestate in time to h a r e  prerci~ted the collisioil and killing of 
plni~ltiff's illtestate. That  some of defendiint's other eniployees 011 the 
trail1 ruil by plaintiff's illtestate did negligently and cm-clessly violate 
thc. rules of tlie company by coming out on the platform when plain- 
tifl's intestate was p e r f o l m i ~ ~ g  his duty and indulge i 1 coilduct which 
tlistractcd his attciitioii, aild tliat suc l~  acts were one of the contribntiiig 
proxiinate causes of plaintiff's intestate bcing killed. 

'l'he t l e f c i~ t l a~~ t  coi~tends that at tlie time of the collision plaintiff's 
i i~tcstate n a s  not r u ~ ~ i l i u g  011 regular schedule time, bu: was proceeding 
froin W i l i n i i ~ g t o ~ ~  to Wriglitsrille Beach for the purpose of takiilg up 
llih ~ o l ~ c d ~ ~ l c ~  or wgular run, and his train was uot entitled to the rights 
:111d pr i~i lcgcs  of a rcgular passenger train ruiliiing on regular time, as 
it \\ as the duty of s u ~ l i  a train to get out of the way of regular trains. 

'l'lic dcfentlailt admits tliat rules \rere l~romulgated and charges the 
l ) l :~ i~~t i f f ' s  illtestate nit11 ~ i o l a t i n g  some of them, ant1 alleges tliat it  
was as  inucli plaintiff's illtestate's duty to observe these rules as i t  was 
the> duty of ally other c m p l o y t ~ ,  and charges tliat the violation by plain- 
tiff's illtestate of the rulcs was tlie prosii i~ate cause of the collision and 
illjury to him. 

7'11~. defc~~tlal l t  deilies that  it employecl all unfit m d  incompetent 
motorinan oil tlie haggage car. ' L T l ~ e  dei'endallt admits that  another 
eii~ployce went out onto tlie platform and he a i d  plaintiff's intestate 
ci~sagecl ill con! crsation, contrary to the rules of the company. The  
t l c f e i d n ~ ~ t  says that  the rules of the company, wit11 ~vhich  the plaintiff's 
intcstate v a s  perfectly fnmiliar, made the nlotorniai~ respomible for 
t 1 1 ~  silfc op~rnt io i i  of the car, and his allowing any one else to engage 
hill1 ill conversation so as to distract his attention ~ v a s  gross iiegligeiice 
slid the. proximate cause of the illjury." 

Thc tlefclidai~t dei~ies all liability and submits that  the collision and 
accident referred to in  the complaint was due to the negligence of the 
plaintiff's intestate. 

Fo r  a further defense the defendant alleges: 
"Tliat tlic motormail had been in tlie employ of the defendant com- 

pany for many years and was perfectly familiar with the rules and 
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regulations of the defendant company; that he had run on this route 
a d  0x1 passenger trains for years; that he knew that the defendant 
operated a freight car which in the morning took the garbage and other 
refuse stuff frorn the beach for the purpose of cleaning up, and that 
said car was frequently partly unloaded on the fill in the sound between 
Harbor Island and Wrightsrille Sound; that he knew that this car 
left the beach for the mainland somewllere between six and six-thirty, 
and he usually met it at Wrightsrille and had not done so; that he 
was not running on schedule time but was taking the train to Wrights- 
~ i l l e  Beach to pick up his schedule and was compelled to get out of the 
\my of trains running on schedule time, and to that end had discretion 
as to the mamer of running; that he came to Wrightsrille a ~ i d  the 
freight car was comillg from Harbor Island, and it was much more 
than half \yay across the trestle, ant1 the motorlnali of the freight car 
I-)lev his sigrial many times but plaintiff's intestate, instead of being 
attentiw to his duty and looking dow11 the track, as it was his plain 
duty to do, when he could hare seen the freight train approaching, as 
it nas  a perfectly clear day and in 'broad daylight, was engaged in 
laughing and talking with some one else, and this inattention, disobedi- 
ence of rules and negligence on the part of the plaintiff's intestate was 
the sole p r o s i m ~ t e  casse of the accident or contributed proximately 
to it." 

The issues submitted to the jury and their ansTYers are as follows: 
"1. Was the plaintiff's intestate killed by the negligence of the de- 

f c d a n t ,  Tidemtter Power Company, as alleged in the complaint? 
h s n - e r  : Yes. 

"2. TTas the plaintiff's intestate, TIr. T. H i n n ~ n t ,  guilty of contribu- 
tory ~ ~ ~ g l i g e l ~ c c ,  as nlleged in the defendant's a ~ m ~ e r ?  Answer: Yes. 

'(3. V h a t  damages, if any, is the plaintiff entitled to recover? -1nswer: 
W , O O O . ~ ~  

The court belov rendered judgment on the verdict for plaintiff, and 
tlefcl~dalit excepted, assigned error, and appealed to this Court. 

There are numerous esceptio~is and assignnlents of error in the 
rccord. We will consider the ones material to this case am1 other perti- 
nent facts and contentioris in the opinion. 

E.  li. Bryan fo r  plaintif f .  
Zlouil tree Le. C a r r  f o r  defendant .  

C'r,a~r;sos, J. The statutory law in reference to actions of this char- 
arter is as follows : 

C'. S., 160. (%%en the death of a person is caused by a ~ r o n g f u l  
act, neglect or default of another, such as ~vould, if the injured party 
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had lived, have entitled him to an action for damages therefor, the 
person or corporation that would have been so liable, and his or their 
executors, administrators, collectors or succ3essors shall be liable to an 
action for damages, to be brought within one year after such death, by 
the executor, administrator or collector of the deceden.;; and this not- 
withstanding the death, and although the wrongful act, neglect or 
default causing the death ainounts in law to a felony. The amount 
recovered in such action is not liable to be applied as assets, in the pay- 
ment of debts or legacies, but shall be disposed of as ~rovided in this 
chapter for the distribution of personal property in  case of intestacy." 

C. S., 3465. "Any servant or employee of any railroad company 
operating in this State who shall suffer injury to his; person, or the 
personal representatire of any such servant or employee who shall 
haye suffered death in the course of his services or employment with 
such company, by the negligence, carelessness or incompetency of any 
other servant, employee, or agent of the company, or by any defect i11 
the machinery, ways or appliances of the company, 5;hall be entitled 
to maintain an action against such company. h y  contract or agree- 
ment, express or implied, made by any employee of such company to 
waive the benefit of this section shall be null and void." 

('. S., 3466. "Every common carrier by railroad shall be liable in  
damages to any person suffering injury while he is employed by such 
carrier, or in case of the death of such employee, to his or her personal 
representatire, for such injury or death resulting in vhole or in part  
from the negligence of any of the officers, agents or en~ployees of such 
carrier, or by reason of any defect or insufficiency, due io its negligence, 
in its cars, engine, appliances, machinery, track, roadbed, works, boats, 
wharves, or other ecluipment." 

P. S., 3467. "In all actions hereafter brought against any common 
carrier by railroad to recover damages for personal injury to an em- 
ployee, or where such injuries have resulted in his deaih, the fact that 
the employee may have been guilty of contributory negligence shall 
not bar a recovery, but the damages shall be diminished by the jury in 
proportion to the amount of negligence attributable to such employee: 
Y r o l $ i d e d ,  however ,  that no such employee who may be mjured or killed 
shall be held to have been guilty of contributory negligtznce in any case 
\\-here the violation by such common carrier of any statute enacted for 
thc safety of employees contributed to the illjury or death of such 
employee." 

C. S., 3468. "In any action brought against any common carrier 
under or by virtue of any of the provisions of this article to recover 
damages for injuries to, or the death of any of its employees, such 
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employee shall not be held to have assumed the risk of his employment 
in  any case where the riolation of such conlmon carrier of any statute 
enacted for the safety of employees contributed to the injury or death 
of such employee, or the death or injury was caused by negligence." 

The  defendant's counsel, i n  their able and analytical brief, say, "After 
a more careful examination, we think the salient l~oints  which we desire 
to present to  the Court may be treated under a comparatively few 
heads." 

The  first position taken by defendant i n  its argument here and brief 
is that  the plaintiff-on all the evidence-should h a r e  been nonsuited. 
The  defendant contends "What is  negligence is a question of law, and 
TI-hen the facts a re  admitted or established is  for  the Court." Burdick 
on Torts  (2  ed.), 429. I n  12umell  v. R. R., 118 hi. C., 1111, it is stated 
thus:  "Where the facts a re  undisputed and but a single inference can 
he drawn from them, it is the exclusive duty of the Court to determii~e 
whether the illjury has been caused by the negligence of one or the 
concurrrnt negligence of both of the parties." ,Stewart e. R. R., 13; 
N. P., 690; R u m s b o f f o m  1.. R. R., 138 S. C., 41;  T a y l o r  1 % .  S f e ~ c a ~ f ,  
172 K. C., 205; T a y l o r  v. L u m b e r  Co., 173 K. C., 112. W e  think this 
contention as to the law correct. but i n  the instant case there are certain 
facts tending to  show negligence 011 the part  of defendant that  a re  not 
admitted or established. Upon a motion to nonsuit, the evidence in 
the case is construed in the light most farorable to the plaintiff. At 
the close of plaintiff's testimony defeitdaiit moved to nonsuit, and this 
motion was renewed at the close of all the testimony. We think the 
court bcloxr- was correct in refusing to nonsuit plaintiff. S o w e l l  T .  

Basnight ,  185 N. C.,  145. 
I t  is undisputed in the pleadings or evidence in the case that  plain- 

tiff's intestate was an  employw of defendant, a motorman running an  
electric passeiiger train from Wilmington to Wrightsvillc Reach, and 
n-as killed in a head-on collision (died the nest morning) with a bag- 
gage or garbage car of defendant, operated by one Ed Allen, on the 
trestle between Harbor Island and TVrightsdle Station, about 6 3 0  
o'clock on the morning of 25 August, 1920. 

111 l i i n n e y  v. 3. R., 122 N. C., 964, it is said:  "That two passenger 
trains in open daylight should come together with such terrific force 
is evidence of negligencr. I f  the doctrine of res ipsa 7oguitrrr ever ap- 
plies, it would certainly do so in  such a case. . . . This was 
peculiarly a case for the jury." 

W e  think the court below in the charge stated the law correctly. "It 
is the law in  North Carolina that  where i t  has been proved or is ad- 
mitted that  the  death of an  employee of a railroad is the result of a 
head-on collision in the daytime, the law itself raises a presumption 
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that  the death was caused by the negligence of the defendant. Tha t  
presumption, however, is not an  irrebuttable presumption. I t  is a 
presumption which may be rebutted by the facts and circumstances 
as they appear in  the  evidence, if the jury find that  the facts and cir- 
cumstances actually do rebut that  presumption which arises by law. 
The fact that  there mas a head-on collision between two trains in the 
daytime makes what the law calls a prima facie base, from which the 
plaintiff would be entitled to recover if nothing else appeared." 
McDowell v. R. R., 186 N. C., 571; Saundtm v. R. R., 185 R. C., 290; 
Harris v. Xanglcn~, 183 N. C'., 235; White v. Dines, 182 N .  C., 288; 
R. R. v. R. R., 157 N. C., 369; Hempliill v. Lumber Co. 141 K. C., 488; 
Sfezcart v. R. R., supra, 689; Wright v. R. R., 127 N .  C., 229. This  
doctrine is fully discussed in 4 Labatt's Naster and Servant (2 ed.), 
sec. 1601. See note 10. 

We  do not think that defendant can complain. The court below, at  
the request of the defendant, gave the following instruction : "As a 
general rule, injury to passengers or employees from a collision by a 
common carrier gives rise to prima facie widence of negligence. The 
doctrine or principle of res ipsa loquitur--that is a Latin expressioii, 
meaning the thing speaks for itself-applies, but this only nleails that 
proof, or admission, of the c~ollision warrants the ilif'erence of negli- 
gence-that is, it furnishes circumstantial evidence of negligence to be 
weighed, not necessarily to be accepted as sufficient; it calls for esplana- 
tioii or rebuttal, not necessarily that it requires it. I t  makes a case to 
be decided by the jury, but not such a case as foresialls tlie verdict. 
So here the plaiutift' having charged, and the defendaiit having admit- 
ted, that  the injury to plaintiff's intestate was caused by a collision 
between the car which  as driven by plaintiff's inteslate and tlie car 
optlrated by ,lllen, that i s  evidence from which the j u r j  might infer-if 
thcy felt that the evidence justifies it-that the defendant was guilty of 
negligence, if nothing else appears. But if the circumstances of the 
collision are  shown, and from these circumstances it appears that the 
injury was caused, not by the defendant, but by the negligent act of the 
plaintiff's intestate himself, then the priulu faci(~ case arising from the 
collision is rebutted, and the jury should answer the first issue 'So.' 
The presumption of negligence 'hereill considered is, of course, a rebut- 
table presumption. I t  imports nicrelp that the plaintiff has made out a 
prima facie case, which entitles him to a favorable findiiig, u~iless the 
defcrldai~t introduces evidence to mcet and offset its effect. And, of 
course, where all the facts attending the illjury are disclosed by the 
evidence, and nothing is left to infcrence, 110 presumption call be in- 
dulged; the doctrine of res ipsa loquitur would then have no application." 
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On the question of negligerlce and proximate cause, the court below 
charged the jury as follon~s: "The question i s :  TTas the plaintiff's 
intestate killed by the riegligence of the dcfmdant ? Before the plaintiff 
can recover in  tliis action, you must find by the greater weight of the 
evidence not only that  lie was injured and died from the result of the 
injury, but that  lie was injured by the negligence of the defendant. 
Segligerice is  the failure to do that  which a reasonably prudent nian 
11-ould hare  done under the circumstances, or thc omission to  use means 
reasonably necessary to avoid or prevent in jury  to others. I n  tliis case, 
i n  order for the plaintiff' to recox7cr, you muct also fiutl tha t  defendant 
is guilty of what the lam classes actioiiablc ncglige~lce--that is, neg- 
ligence which nititles the plaintiff to recoxcr in court ;  allcl to establish 
twtionable ~lcgligcrice, tlle plaintiff is required to shon b> thr  greater 
n eight of the eridcllce that there n a s  failure to exorcise propc3r care in 
tlic performance of some lrgal duty ~ i l i i ch  the defendant o ~ w d  the 
plaintiff undw the circurn~t:rr~ccs ill nhich  they nercX placcd ; proper 
care being that  dcgrce of care which a prude~l t  mall would ewrcise 
untlcr like cirruniitaiwes a d  charged 71ith a like duty. You nil1 also 
ha re  to find by the grmter  neight of the eridence that bud1 ~ ieg l i~c l i t  
breach of duty 11 as  thc l)roxil~late cnuw, or ont  of the c o l ~ t r i h u t i ~ ~ g  
proximate ctrusri of the in jury  n l~ ic l i  r~su l t ed  in the tl(,:~tll of plaintifi'i 
ints~tate-that ib, tlie cauie wllich protluccd the result in c o ~ ~ : i ~ n ~ o u s  
wquerice, and n itliout vhich  it vould ]lot  ha^ e occurretl, tuid oncX from 
nhich  a man of ordinary prutlrl~ce n ould ha1 c forcseen that somr such 
result n a s  probable undcr all the facts as they e~ i s t cd .  Toll not 0111- 
ha\  e to find that  tlie illjury xi a.; tlw rcsult of nt1glige1lc.e npon thr. part 
of the defendant, but yon h a w  to go further and filitl t l ~ t t  that ncgli- 
gence xi-as thc proximate ?::use or onc of the proximate caufts  of p1ai11- 
tiff's intestate's death. TII  a caw of tliis cliaracter there may b t  olle 
proxiniate c a u v  of the i n j u q ,  or there nlng bcl nlore t l ~ a n  one. There 
11121,~ be an  illdefinite ~lunibcl* of c2ansc,s \~hic l i  re+ulttd ill tlic tlcntli 
nhich are prosiliiate cnuscs, and it is for  you to say, nhcn you collie to 
this question, \rhcther or liot you find that  the> dcfcntla~lt was g ~ ~ i l t ~  of 
nipligence in occasioning this injury,  ant1 if such negligence n : ~ s  the 
p r o s i ~ l ~ a t e  c a u v  or any onc of the contributing 1)rosinlate cauv ,  of his 
death. Proximate cause is  that  nliicli, in natural  n ~ i d  c3o11ti11nour 
sequence, unlrrolien hy any new a ~ ~ d  indel~endc~lt  cause, protluces tlicx 
el ent, and n-ithout ~r l i ich  the PI-ent n ould llot 11::~ e o~(~urre(1 .  T11at is 
the legal definition of proximate cause." MTe tl~inlr the chrrrgc, under 
the facts and cirrumstanccs of tlie case, is in accord n i t h  the ticcisions 
of this Court. Drum v. ,1ZiUer, 135 S. C'., 215; Ranzshottovz 7 % .  1:. I?., 
supra ; F i d r r  7%. S e w  R P ~ ,  140 IT. C7., 512; N C I ~  I011 1 % .  TcJI~I,J~oIz(~ C'o., 
141 X. C., 45.5; TT'ard v. R. R., 1 6 1  K. C., 184; Paul 1%. It. l?., 170 
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N. C., 231; T a y l o r  v. Lumber  Co., supra,  116-117; Lea v. Utilities Co., 
175 N .  C., 464; S t u l t t  v. T h o m a s ,  182 N. C., 473; 29 Cyc., pp. 415-488. 

The plaintiff contends in his argument that "The dtlfcndant admits 
in its answer that a coemployee of Hinnant was talkmg to him and 
distracting his attention from the garbage car. This is admitted in the 
pleadings, and being so established, if found to be one of the contribut- 
ing proximate causes, liability follows. We say, as a matter of law, 
this fact being that the plaintiff was entitled to hare the court instruct 
the jury, if they believed the evidence, to answer the fimt issue 'Yes.' " 

On the other hand, the defendant contends: "The defense was founded 
chiefly on the proposition that, even though the defendant might have 
been guilty of negligence, in that its employee, Mr. 8 1 1 q  had the bag- 
gage car on the trestle, which ilegligence was and is denied, the intestate 
of the plaintiff was guilty of the only proximate negligence, in that, in 
violation of the plain rules of the company, he went out of a double 
track, where he was perfectly safe, at  Wrightsville Station, on the 
mainland, on a bright morning in August, at about 6 o'clock, when 
there was nothing to obscure his vision, and ran into the baggage car, 
which, according to defendant's testimony, had stopped, and, before and 
after stopping, had been given sharp warnings to attract Hinnant's 
attention, mhich for some unknown reason could not be done, though 
he was neither deaf nor blind." 

I n  the second position talien in its brief the defendant, to sustain 
this contention, assigns as error the following charge gi.;en by the court 
below-given at the request of plaintiff (twenty-fourt h assignment of 
error), and the refusal to give instn~ctions prayed for by defendamt 
(twenty-sixth and twenty-seventh assignments of error). The charge 
given at  the request of plaintiff is as follows: "If the jury should find 
from the evidence, by its greater weight, that the train or cars upon 
which the deceased mas motorman was given or had the right of way 
over the track at the time of the collision, and that the defendant ran, 
or caused to be run, one of its cars out upon the track in front of the 
train upon which plaintiff's intestate was motorman, and at a time 
when the plaintiff's intestate's train, upon which he mat, motorman, had 
such right of way, and that such fact was one of the contributing prosi- 
mate causes of the plaintiff's intestate's being killed, then the jury 
should answer the first issue 'Yes,' even though they should find from 
the evidence that had the plaintiff's intestate, had he kept a proper 
lookout and performed his duty, he could have stopped his train and 
prevented the collision; for if the train upon which the plaintiff's intes- 
tate was motorman had the right of may over the track, and if the 
defendant company, after giving said train the right 2f may over the 
track, ran or permitted a car to be out on the track, in the way of 
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plaintiff's intestate's train, and kept it there until the  collision occurred, 
resulting in the death of the plaintiff's intestate, such would be an act 
of negligence on the 'par t  of the defendant, and if proximate cause of 
the injury, and you find so by the greater weight of the e \dence ,  thcii 
the jury ~vould answer the first issue 'Yes.' " 

The  instructions prayed for by defendant, a i d  refused, are as  follo~vs : 
"Xren though the jury should find from the evidence and the greater 
weight thereof-the burden of proof being upon the plaintiff to satisfy 
you-that tho company was negligent in any respect in Allen's baggage 
car being on the trestle, yet it  ~ i a s  the motorman's-that was Hin- 
nnnt's-duty not to go out of the double track onto the single track, in 
face of the approaching baggage car, which he sav ,  or by using proper 
care, should have seen; and if you find by the evidence and its greater 
neight that H i m a n t  did see the approaching car, by the exercise of 
reasoliable care, 11-ould have seen it i n  time not to go out of the double 
track onto the single track on tlle trestle, or to stop his car after he had 
gone out oil the single track in time to avoid tlie collision, you will 
ans\ver the first issue 'NO.' " 

The position taken by the defendant is that  the plaintiff's intestate 
was guilty of negligel~ce, which was the only  and sole p n x i m a f e  cause 
of t h e  injul.y, and that the jury shoulcl ha re  ansvered the first issue 
Pu ( (  

.The argument and reasoniqg has much to commcild itself, but is not 
applicable in  a case like the instant one. TVe ha re  a statute in this 
State that  applies to cases of this kind-common carrier by railroad. 
,I part of C. S., 3467, aupra, says: "The fact that  the employee may 
have been guiltS of cori tr ibutor~ negligence shall not bar a recorerg, 
but tlie damages shall be diminished by the jury in proportion to tlie 
arr~ount of negligence attributable to such employee," etc. With that  
statute in force in this State, plaintiff's intestate ~ e n t  out of the double 
track onto the sirigle track on the trestle, and by keepiug a proper look- 
out could h a w  stopped his train and prerented the collision. This 
\~-oultl nlake him guilty of coiitrihutory negligence, yet if his train hat1 
the right of n y  over the track, and defendant blocked it nit11 the 
garbage train, and this was the proximate cause or one of the coutrihut- 
ing lwoxiinate causes of tlie injury, and continuing u p  to the time of tlie 
collision; and the jury so find, the defendant would be guilty of negli- 
gcnce, alld the jury should ansver the issue "Yes." 

The  principle of Dncies c. J fan l l ,  1 2  31. & W., 546, a i d  that  line of 
cases cited by defeudant's counsel, cannot be applied to this case. The  
coinnion law as to ('common carriers" has been changed by statute. Our  
statute is similar ill nlany respects to the Federal Employers' Liability 
,let. 111 the argumciit 011 the passage of this act, Senator Smith, of 
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JIichigan, said:  " I t  suggests the very anomalous situation that  a pas- 
seilger pays his fare, and if lie contributes to his own in jury  he  cannot 
recover, while t ~ o  cniplogees paid to condiict him'safcly may by their. 
negligence cause an  accident and kill many persons, and yet they can 
rccorer." 60 Cong. Record (first session). p. 4435. 

The present right of rerorery is wcll stated by Thoruton in his book 
on "The Employers' Liability and Safety Alppliance Acts," sec. 28 : "A 
careful reading of this section (Federal Employers' Li:tbility , k t )  will 
sho~v that contributory negligence is no longer a complete defense, as 
it n.as at thc common l a ~ r ,  but 1s still a partial defense. As a complete 
defense, all tlie rules of tlie coninloll law are erased at one sn.eep of tlie 
lcgislatire pen; and, although an  e lnployc~ is guilty of contributory 
negligence, he may still rccolrr. But  those rules are  istill iu force for 
the purpose of determining the qz ian t~ i v z  of damages the employec may 
recover; for whaterer a t  coninloll law was contributory negligence is 
still to be considered ill determining the relative amount of the cm- 
ploycc's negligence, as compared nit11 that  of the employer." S o t e  4 is 
as follon-s: "The statutc 'permits a recovery by an crnployee for an 
in jury  caused by the negligence of a coemployee; nor is such a recovery 
barred, even though the injured one contrihuted by his on11 negligeilce 
to his illjury. The  amou~l t  of the rccorerg, lionever, IS diminished in 
tlie same degree that  the negligence of the injured on- contributed to 
the injury. I t  makes each party responsibl~~ for his O W L  negligence, a d  
requires each to bear the burden thereof.' 60 Cong. Rer. (first session), 
11. 4434." 

The case of F ~ e s e  I * .  Chicago ,  B. cC. Q.  R. R. C'o., in U. S .  Supreliie 
Court, decided 15 October, 1923, is not applicable to the case at bar. 
This was a collision of a railroad train approaching a crossing n i t h  
another railroad upon the same level. Freee was an eng-inecr in cllarge 
of the engine of the  defendant, Chicago, Curlington and Qnincy Rail- 
road Company. H i s  trail1 had a collisio~i n.itli the train of tlie Vabash 
Railroad Company at a grade crossing. The  collision was in Illinois. 
The  statute of Illinois requires a train approaching a crossing with 
another to come to a full stop 800 feet from tlie crossing. Frese stopped 
his train about 200 feet a ~ i d  the T a b a s h  train about 300 feet from the 
crossing. The  statute further provides: ' T h e  engineer or other person 
ill charge of the engine attached to the train shall positirely ascertain 
that  the way is clear and tliat the train can safely r tsnme its course 
before proceeding to pass the (bridge) or crossing." X r .  Jz t s f i c e  H o l l n e s  
said : "Moreorer, the statute makes i t  the personal duty of the engineer 
positively to ascertain that the train can sa fdy  resume its course. What-  
ever may have been the practice, he  could not escape t lis duty, and it 
would be a perversion of the Employers7 Liability Act to hold that he 
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could recover for a n  in jury  primarily due to his failure to act as  
required, on the ground that  possibly the injury might have been pre- 
wilted if his subordinate had done more." I n  the F r e s e  case the de- 
ceased was killed, and the  in jury  was not by a train on the Chicago, 
Burlington a i d  Quiricy Railroad C o m p a ~ ~ y ,  by whom he  n a s  employed, 
hut lie was killed by a train on the Wabash road. The  ilegligencc of the 
TTabash road was not the rlegliger~ce of a coemployee of deceased. There 
was no sufficient evidence of negligence sho~vn on the 13art of the fireman 
and coemployee of Freee for the jury to consider. 

1 1 1  the instant casc there was sufficie~~t cridencc of ilegligeiice on the 
part  of defendant to be submitted to the jury u ~ ~ d e r  our statutc. The  
Illiliois statute s~rys the mginecr '(shall positirrlS ascertain that the 
TI-ay is clear." 

The  act of tlcfendant i n  blocking its track was one of c o ~ l t i ~ l u i ~ ~ g  iieg- 
ligencc r l l en  coupled ~ i i t l i  the coutinui~ig order from the company to 
proceed oTer the track, and nlicli it  failed to a d ~ i s e  him, nhicli it miglit 
hare  done nhi le  a t  11-rightsl-ille Station, that  the track Tvas blocked, 
aid in  ~ i o t  re~ol i ing  the esisting order alloving plaintiff's intestate a 
superior right of ay  over the track, it was nrgligent. Tlicre was r~ i -  
dence to  go to the jury on this phase of the cape. 

I t  has hcen frcquclitly llcld in  this State that  there call be more thml 
one c.oiitriLuting proximate cause. "lTTT'here t n o  efficient proximate 
causes contrihutcx to an  injury,  if defendant's negligelit act brought 
about onc of such causes, lie is liable." l l ' l / i te  z.. Rca l f y  C'o., 186 3. C., 
538, and caqes citrd. 

I t  was in  el-idelice--the wsight was for the jury-that the act of 
deferltlaiit in lilockiiig the track n-it11 anothcr train, and in requiring its 
employee to operate t l ~ e ~ i l  ill v i o l a t i o ~ ~  of its own rilles, and a cocml)loyec- 
was distracting Hilrnant's attention from his duties, ant1 in failing to 
g i re  adequate ant1 efficie~lt meeting points, and Allen's failure to reverse 
his car, 17 ?re each of then1 acts of negligelice tending to sho~i- the com- 
panfsl iabil i ty,  a t  least ulidcr our statutory Employers' Li:tbilitp Act. 
Grep~rlcc 1 . .  R. R., 122 3. C., 9 7 7 ;  Flcii~iiig 1 % .  R. E., 131 S. C., 476;  
Tl'alXer 1 . .  I I .  R., 133 K. C., 735; i777lifll 1 % .  E / c L ~ I ' ~ c  22. B., 173 P;. C'., 
189; IIincs c. Lumlicr. Co., 171 X. C., 291. 

I n  18 R. C. L., p. 670, i t  is said:  
"163. Uisobcdien i .e  of  Rzdes of C'umpany. I n  order to protect the 

life and property of the public, as well as for the protection of em- 
ployees, it  is l l igl~ly important that  those ~ h o  engage in  railroad service 
s l ~ o i ~ l d  ohseri e the r u l e  and rcgulations of the company, aild the courts 
have considered it politic to deny to ail employee the right to recover 
for persolial illjuries to which his tlisobeditlnce of a reasonable rule or 
regulation of the compauy appears to h a ~ e  contributed. T o  be binding, 
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however, rules mus t  have been properly promulgated;  and of course 
t h e y  m u s t  have  been applicable t o  t h e  f a d s  of t h e  particular case, and 
not crbrogatecl or  revoked b y  other  incomis tcv~ t  rules or  ord~rs . "  ( I t a l i cs  
ours.) i l fason v. R. R., 111 K. C., 482; H a y n c s  t i .  3. R., 143 N. C., 
15-1; Tisda le  v. T a n n i n g  C'o., 185 IT. C., 601;  Belshe v. R. R., 186 
N. C., 246. 

T h e  j u r y  found  on the  second issue that  t h e  plaintiff's intestate  was 
gui l ty  of contr ibutory negligence. O n  t h ~  issue as  to t h e  measure of 
damages tho court  below took th i s  i n  consideration a n d  i n  the  charge to  
t h e  j u r y  on th i s  issue followed t h e  rule  la id down i n  l I ' ~ ~ r d  2'. R. R., 161  
K. C., 186. 

T h e  evidence f o r  plaintiff and  defendant was  conflicting. T h e  case 
was t r ied out,  i n  accordance with t h e  allegations a n d  contentions i n  t h e  
statement of th i s  case, before set out.  Reci t ing t h e  rules of t h e  com- 
pany, which each side relied on, a n d  t h e  evidence, would only make  a 
lengthier record. W e  have  examined t h e  assiginnents o l er ror  carefully, 
a n d  can  find no prejudicial  o r  reversible error. 

N o  error .  

STACY, J., took n o  p a r t  i n  t h e  consideration or  decision of th i s  case. 

STATE r. J. H. HIGHTOJT'ER 

(Mled 27 February, 1924.) 

1. Criminal Law-Banks and Banking-Insolvency-Deposits-Statutes. 
In order for a conviction under the provisions of section 85, chapter 4. 

Public Laws 1021, the State must prove beyond a reasonable doubt the 
actual receil~t of the deposits by defendant officer of the bank a t  the time 
when the bank was insolvent to his own Iinowledge, or that such officer 
permitted an eiuployee of the bank to receive the deposits with knowledge 
of these facts. 

Where an expert witness has given his testimony upon evidence he 
obtained as  a result of his personal investigation, it  is not reversible error 
to admit his opinion thereon without first requiring him to state the evi- 
dence upon n-hich i t  is hypothecated, under the modern doctrine, for these 
are  matters to be brought out on cross-examination. 

3. Same-Opinion Evidence Upon the Issues. 
An expert witness may not invade the province of the jury by testifying 

to his opinion upon an issue of facts to be determined by the jury upon 
the evidence on the trial. 
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Same--Appeal and Error. 
I t  is reversible error to deny the defendant the right of cross-esamina- 

tion of an expert \vitness, whose testimony, in an action for the commis- 
sion of a felony, has beell received against him upon the trial, or to intro- 
duce evidence tending to disprove the facts upon which the expert opinions 
n-erc based. 

Same-Banks and 13anking-Officers-DepositscInsolvency. 
In an action to convict an officer of a bank for receiving or permitting 

an employee to receive deposits a t  a timc 11e knew of the il~solrencJ' of a 
State bank (chapter 4, Public. Laws 1921), the testimony of the State 
Bank Examiner is to be received a s  that of an expert u ~ o n  the question 
of the bank's insolrency. 

Same--Knowledge. 
In  an action to convict untler chapter 4, Public Laws 10", an officer of 

a bank for receiving, etc., degosits therein a t  a time he knew of its insol- 
vency, the question as  to his lmowledge is ordinarily to be determined 
\vith reference to a variety of facts and circumstances, and in defense i t  
is permitted him to go into an inrestigation of the assets and prol~erty of 
the bank at  the date of the tlel~osits, and their value a t  that time or therr- 
after, when bearing upon their worth a t  the time they were charged to 
hare beeu unlawfully received. 

Sanie. 
\\'liere the defendant is tried as  an officer of a bank for unla\vfully 

receiving clc~osits of the bank, or pcr~nitting them to be received, in violn- 
tion of c l~apter  4, Public Laws 1'3'2l, and the State Bmlk Examiner and 
anotlier esllert have heen permitted to give their testimony as to its insol- 
roncy at the time upon their investigation, without stating tlie basis of 
their ol)inioris thereon, it  may not be decided as  a matter of l a x ,  upon 
conflicting evidence, that the defendant must have l;no\vn of the insolvent 
condition testified to by the experts. 

Criminal Law - Evidence - Opinions - Witnessas - Constitutional 
Law-Trial by Jury-Prejudicial Error. 

The right of the defendant in a criminal action to cross-examine expert 
witnesses who have testified their opinion against him is a material one, 
guaranteed by our Constitution, Art. I, see. 15, and a denial thereof may 
not be held as  merely a technicality and harmless; nor is this error cured 
by the fact that  he has had an opportunity to cross-examine one of tllese 
witnesses in refutation of the correctness of the facts upon which his 
conclusion ~ r a s  based, esl~ecially when the other witness is to he regarded 
as  the most important one. 

Criminal Law-Banks and Banking-Solvency-Deposits-Due C o m e  
of Business. 

The word "insolvent," in the statute making it  a felony for an officer of 
the bank, etc.. to receive deposits therein with knowledge of its insol- 
vency, means when the hank caniiot meet its depositary liabilities in due 
course, and does not require that  the condition of the bank should a t  the 
time be such as  to enable it a t  any given time to gay all of its cle~ositors' 
in full a t  the same time on denland. Chapter 4, section 31, Public Laws 
1921. 

C ~ a ~ r t s o s ,  J., clissenting; CLARK, C. J., concurring in dissenting opinion. 
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APPEAL by defendant from Cranmer, J., at  June  Term, 1923, of 
WAKE. 

Criminal prosecution, tried upon an  indictment c h ~  rging the defend- 
ant  and one H. H. Massey, president am1 cashier, rrspectively, of the 
Central Bank aud Trust  Company, a banking institution located in the 
city of Raleigh, S. C., with wilfully and feloniously receiring money, 
checks, drafts  or otlier property as deposits in said Central Bank and 
Trust  Company on 13  January ,  1922, when they and each of them had 
knowledge of tlie fact that  such banking institution was insolvent and 
unable to meet i t s  depositary liabilities as they become due in the regu- 
lar  course of business, i n  riolation of chapter 4, sectiou 95, Public Lams 
1921. 

The  jury acquitted the defendant H. H. Massey and conricted the 
defendant J. H. Hightower. F rom a judgment sentencing the defendant 
Hightower to an  indeterminate imprisonment in  the State's Prison of 
not less than  two and one-half years and not more than four years, as 
provided by C. S., 7738, the defendant appealed, assigl~ing errors. 

Attorney-General Xanning and Assistant Attorney-Gene~al S a s h  f o r  
the State. 

Sl'illis Xmitlz and  Cltarles C. Harris for defendanf. 

STACY, J. T h e  pertinent provisions of the statute, under which the 
present indictrnent is laid, are as follows: 

"Sec. 83. Insolvent banks, ~eceicing &posits in,. Any person, being 
an  officer or  employee of a bank, who receirm, or, being ,311 officer thereof, 
permits a11 employee to receive money, checks, drafts  clr other property 
as a deposit therein, when he has knowledge that  such Imnk is insolwnt, 
shall be guilty of a felony, and upon conriction thereof shall be fined 
not more than five thousand dollars or imprisoned in the State's Prison 
not more than fire years, or  both." Chapter 4, Public Laws 1921. 

I n  tho first section of said act, so f a r  as now applicable, the term 
"insolvency" is  defined to mean: ( a )  ('when a bank cannot meet i ts  
depositary liabilities as they become due in the regulx. course of busi- 
ness"; and (b)  "when the actual cash market value of iis assets is insuf- 
ficient to pay its liabilities to depositors and other xeditors." The 
remaining definition of said term, as contained in tliz statute, is not 
material for  present purposes. T h e  eridence relates only to the ones 
just given. 

I n  order to obtain a conriction under the  provisions of this statute, it  
may be observed i n  limine, tlie State must prove beyond a reasonable 
doubt: (1)  that  the deposits described in the bill of indictment were 
actually received; (2)  that  tlie bank in question was insolvent at the 
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time tlie alleged deposits were received therein, and ( 3 )  that  tlie dcfend- 
ant, officer or employee of the bank, received, or such officer thereof per- 
mitted an  employee to receive, said deposits, with knon-ledge, a t  the time, 
of the illsoh ency of such bank. These are tlie essential elellleiits of the 
offense co~idemned by the statute, and which is denorninated a felor~y 
therein. 

The  principal evidence ofierecl by the State, of which the defeiidant 
first coml)lai~is, is tliat of Clarence Latlialn, State B m k  Examiri(~r, alitl 
K. S. Coursey, an  expert accountant, or '.auditor eniployccl by the ha&- 
ing department to make all audit of the hanlr" (defendant's brief), to 
the effect tliat, in the opinion of said ~vits~esses, tlie Ceutral Bank a ~ i d  
Trust Company n7as imolvmt on 13 Jauuary ,  1922, the day on nhich  it 
is alleged thc drfcndmt,  ah prmidcnt of said banking institution, re- 
reivetl certain deposits t11erfi11, n-ith kl~owledge a t  the time that such 
b a ~ ~ k i ~ ~ g  i~ist i tut ion n as tlicn ilisolre~it. Tlic.se op i~ i io i~s  n e r e  based upon 
an examii~ation and in\-estigatioli of the affairs of the bank, made by 
the tn o n itncsscs in tlie tlischarce of t l i ~ i r  official tlutiw. The  coxnlx- 
t e ~ ~ c -  of this el iclencc is as~ai led  upon two grounds : 

First. I t  is cliallc.~igcd because, i t  is alleged, the uit~iesses nc re  allowed 
to rsllress thcir ol,istiom upoll ollc of the. r~scn t i a l  facats necessary to 
constitute the offense charged, and \\hicli tlic jury alorlc Tvas irnpalieled 
t o  decide. "~Tl l a t ewr  liberality inay he alloncd in calling for tile 
upi~liour of exlwrts or  other nitnesses, they must not usurp the province 
of the court a ~ i d  jury by draniug thosc e o ~ ~ c l u s i o n ~  of law or fact up011 
nllich the clecisioli of tlie case depends," s a p  Ful l e r ,  J., in S. 1 % .  i S ' t c r ~ ~ ~ s ,  
16 S. D., 11. 317, a case dealing with the imoh  e i~cy  of a bauk. Ahid,  
s p e a k i ~ ~ g  to a similar question, in I ' c ~ o l ~ l c  z 3 .  Pazslcy ,  28s Ill., 310, Iluii-  
~ u i 1 ,  J. ,  says: "Xo nltnesz call thus invade the provil~cc of the jury, 
expert or otlier~vise." See, also, S. c. JIj jrra,  54 Iian., 2 0 6 ;  Ellis I > .  State, 
138 TTis., 513. 

Seco~itl. I t  is questioned because, as  a l)rcxrequisite to tlic expression of 
such opinions, the witnesses were not required to i tate the facts up011 
which they based thcir co~~clusions.  I n  1\.1~ite 1 % .  Bai l~y ,  10 Micli., 1.55, 
( ' n n ~ p b e l l ,  J., says that 110 v itness, expert or otlicr, should be allon-ed to 
give in  e ~ i d e n c e  an  opi~iion 011 one of the essential facts to be show~i,  
unless lie first state the foundation or basis of his opinion. "This is 
necessary for t ~ o  reasom: First ,  it  is licccssary, in order to enable other 
experts to t leteri i~i~w ~rlletlier the opinioris expressed by the witness are 
correct, and to e~inblc tlic parties to contradict the111, if wrong. Second, 
it is necessary, ill order that, if an  opinio~l is  given on a niistakrn or 
perrerted statement of facts, the t ru th  may be elicited from others to 
destroy the foulldation of the conclusio~ls. And a third reason might be 
inmtioned, which is, that the court and jury may know, from his oppor- 
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tunities, what means the witness had of forming any opinion at  all. 
These are rudimentary principles, which cannot safely be departed 
from.'' 

We have cited some of the authorities, probably the strongest ones, 
which tend to support the defendant in his position on the two grourids 
stated above. But the decisions elsewhere are not all one way. They 
are in sharp conflict. The precise question now raised apparently is 
presented for the first time in this jurisdiction-cert,hly for the first 
time under the present statute. I n  the light of the instant record, we 
think the defendant's initial class of objections to the admission of the 
opinion evidence of the witnesses, Lathanl and Coursey, must be over- 
ruled on both grounds. These witnesses, the one a State bank esanliner 
and the other an auditor employed by the State Banking Department, 
it is conceded, possess special skill for interpreting or drawing inferences 
from observed data of their own, or from observed data furnished by 
others, and their conclusions or opinions purport to be based upon an 
examination or iprestigation of the subject-matter about which they 
undertake to speak. "To warrant its introduction" (expert opinion 
evidence), says Earl, J., in Ferguson v. Hubbell, 97 S. Y., p. 513, "the 
subject of the inquiry must be one relating to some trade, profession, 
science or ar t  in which persons instructed therein, by study or experi- 
ence, may be supposed to have more skill and knowledl;e than jurors of 
average intelligence may be presumed generally to ha7.e." And to like 
effect is the language of Beck, C. J., in Xamilton c. R. R. Co., 36 Iowa, 
p. 36:  "Erery employment requires a degree of skill, and there is none 
in which a degree of proficiency may not be obtained by practice. This 
fact is no ground for the admission in evidence of the opinions of men 
engaged in every pursuit in regard to matters pertaining thereto. The 
pursuit in which the witness claims to be an espert must be one of 
science, skill, trade, or the like; these things pertain to the pursuit, and 
opinions of those proficient therein may be heard. But one skillful in 
pursuits not of this cliaracter may not gire an opinion. The pursuit 
itself must be colisidered in determining who may be examined as 
experts." 

The business of examining banks undoul)tedly falls within the classi- 
fication of trades or pursuits, requiring special skill or linomledge, and 
hence one versed in its intricacies, we apprehend, should be permitted 
to speak as an expert. I t  is not questioned, on the instant record, but 
that the two witnesses offered by the State are competent to speak as 
experts in  their field or in their line of work. 

Mere opinion evidence was wholly rejwted by thl? early English 
courts as being insufficient to support an absolute judgment or to hold 
a witness for perjury. Hence it mas not received as evidence at all. 
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"It is  no satisfaction for a vitness to say that  he  'thinketh' or 'per- 
suadeth himself,' " was the reason assigned for its exclusion by Coke. 
And in S. v. Allen, 8 K. C., p. 9, Ilenderson, J., said : "The law requires 
that  he  who deposes to a fact should have the  means of knowing it. 
Grounds of conjecture and opinions a re  not sufficient." Bu t  the law in 
this respect has been the subject of considerable growth and develop- 
ment, both in  England and in  this country. The  history of this develop- 
ment, beginning with its original exclusion and leading u p  to the admis- 
sion of such evidence, with illustrations from the decisions of the courts, 
is given by Wigmore in  his valuable work on the subject of Evidence. 
I n  this connection he refers to the practice of admitting opinion evidence 
by experts based upon observation or investigation, and concludes that  
such evidence by experts of conceded skill and experience may be re- 
ceived without i n  the first instance necessarily requiring the facts 
observed or discovered to be stated to the court and jury, such disclosures 
being more properly a matter for cross-examination. W e  quote from 
section 1922 : 

"It has already been seen, i n  r e~ iewing  the history of the doctrine, 
that  in the beginning the disparagement of opinion rested on grounds 
totally different from those now received. I t  was objected to because, 
as a mere guess, the  belief of one having no good grounds, i t  lacked the 
testimonial qualification of observation; hence, a mere opinion, as soon 
as it appeared to be such, must be rejected. I n  a few jurisdictions the 
modern doctrine has been confused with the earlier one, and it is  laid 
down as a general rule that  opinions must be accompanied with the 
facts on which they are based-usually with the exception that  expert 
witnesses are  exempted from this rule. 

"Now, in no respect is this rule sound. I n  the first place, then, there 
is no principle and no orthodox practice which requires a witness having 
personal observation to state i n  advance his observed data before he 
states his inferences from them;  all that  needs to appear i n  advance is  
that  he had an  opportunity to observe and did observe, whereupon it is  
proper for him to state his conclusions, leaving the detailed grounds to 
be drawn out on cross-examination. Any other rule cumbers seriously 
the examination, and amounts in effect to changing substantially the 
whole examination into a voir dire - an  innovation on established 
methods which is  unwarranted by policy." 

H e  further says (section 6 7 5 )  : ''411 opinions or conclusions are in  a 
sense hypothetical. Bu t  does i t  follow that, when the opinion comes 
from the same witness who has learned the premises by actual observa- 
tion, those premises must be stated beforehand, hypothetically or other- 
wise, by him or to h i m ?  F o r  example, the physician is  asked, 'Did you 
examine the body?' 'Yes.' 'State your opinion of the cause of death.' 



306 IK THE SUPREME COCRT.  [I87 

I s  i t  here necessary that  he  should first state i n  detail the facts of his 
personal observation, as premises, before he can girl? his opinion? I n  
academic nicety, yes; practically, no;  and for the sinlple reason that  on 
cross-esamiliatioli each and every detail of the appearances he observed 
will be brought out, and thus associated with his gcneral conclusion as 
the grounds for it, and the tribunal will untlerstancl that  the rejection 
of these data will destroy tlie validity of his o p i n i o ~ ~  I n  the opposite 
rase, where tlie witness has not had personal observ,ltion of the prem- 
ises, they are not to be got from him on cross-esanlinatio~~, because he 
had no data of personal observation; altd that  is  precisely the reason 
r h y  they must be indicated and set out in the questicln to him, for thus 
only can the premises be clearly associated with tlw coi~clusion based 
upon them. 

"Through fai lure to perceive this limitation, courts h a r e  sonietinies 
sanctioned the requirement of an  :idvance hypothetil~al statement even 
where the expert witness spmks from personal obserl-r~tiou." 

We are  disposed to adopt the conclusions reached by X r .  Wigmore in 
his work 011 Evidence, though the numerical  eight of authority map 
be otherwise, and a very satisfactory statement of what we conceive the 
law to be will be found in People  c. Y o u ~ g s ,  1 5 1  N. Y., p. 218. There, 
opinion evidence of experts x a s  received without first requiring the 
observations upon vhich  such opinions were based to  be giren ill eri- 
dence. This  was affirmed on appeal, it  being the subject of exception, 
and the reviewing Court, speaking to the question, said:  

"I t  appears by the record that  certain medical expsrts were called as 
witnesses by the prosecution, who test if id that they had made a per- 
sonal examination of the defendant ~vit l l  reference to his sanity, and 
n7ere then asked whether i n  their opinion he was sane a t  the time of 
such esaminatioll. These questio~ls were objccted to by the defeme as 
incompetent, but the objection was overruled, and there was an escpp- 
tion. I t  is now urged that  these experts should not have been permitted 
to express an  opinion without first statiilg the facts upon which such 
opinion was based. The  testimony of experts is an esception to the 
general rule, which requires that  the witness must state facts and not 
express opinions. I n  such cases the opinion of t ! ~  witness may be 
based upon facts so exclusively within the domain of scientific or pro- 
fessiorial knowledge that their significance or force cannot be perceived 
by the jury, and i t  is  because the facts a re  of such a character that  they 
cannot be weighed or understood by the jury that  t.ie x-itness is per- 
mitted to give a n  opinion as to what they do or do not indicate. I n  
such cases i t  is the opinion of the witness that  is s~lpposed to possess 
peculiar value for the information of the jury. Of cclurse, all the facts 
o r  symptoms upon which the opinion is based may be drawn out also, 
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ei'ther upon the direct or cross-examinations. I t  is  undoubtedly the 
better practice to require the witness to state the circumstances of his 
exanli~iation, and the facts, symptoms or indications upon which his  
conclusion is  based, before gir ing the opinion to the jury. But  we think 
that i t  is not legal error to permit a rnedical expert, who has made a 
personal examination of a patient for the purpose of determining his 
mental condition, to g i re  his opinion as to that  coliclitioll a t  the time of 
the examination, without in the first instance disclosing the particular 
facts upon which the opinion is  based. The  party calling the ~ ~ i t n e s s  
may undoubtedly prove the facts upon which the opinion is  based, and, 
as ~ v e  have already observed, that  is doubtless the safer practice. I t  
may also be true that  the court, i n  the exercise of a sound discretioli, 
may require the witness to state the facts before expressing the opinion, 
and in all cases the opposite party has the right to elicit the facts upon 
cross-examil~atiori. Bu t  the precise question here is whether the court 
committed all error in permitting the JT-itness to give the opinion before 
the facts upon ~ r h i e h  it mas founded were all disclosed, arid we think 
that when i t  is shown that  a medical expert has made the proper pro- 
fessional examination of the patient in order to ascertain the existei~ce 
of some physical or mental disease, he is then qualified to express an  
opinion on the subject, though he  may not yet h a ~ ~ e  stated the scientific 
facts or external symptoins upon n+ich it is based." 

,Ipplying these principles to the instant case, we think the better 
practice would h a r e  been for Latham and Coursey to have stated the 
facts or to  have detailed the data obserred or discovered by them, before 
drawing their conclusions or gir ing their opinions in  evidence, but we 
shall not hold i t  for  legal or reversible error that  such was not required 
as a condition precedent to the admission of their opinions in  ericlence 
hcforc the jury. 9. v. Felter, 25 Ia. ,  75; S. II. Foote, 58 S. C., 218. 
Speaking to  a similar question, i n  Commission v. Johnson, 158 Mass., 
p. 385, Bradley, J., said:  "By this form of examination no injustice i s  
done, for whatever reasons, even to the smallest details, that  an  expert 
may have for his opinion can be brought out fully by cross-examina- 
tion." 

This brings us, then, to a consideration of the defendant's second class 
of exceptions. On the cross-examination of the State's expert witnesses 
the defendant sought to show that  certain notes of J. H. Hightower 
and H. H. Xassey, the amusement company, and Mrs. C. &I. High- 
tower, which had been listed as had or doubtful assets, when traced back 
to their original entries on the books of the bank, disclosed the  fact that  
all of these notes were substituted for notes and obligations of R. G. 
Allen, the former president of said bank, and that  the consideration for 
the substitution was the transfer by Allen to Hightower and Massey, the 
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Amusement Company and Mrs. Hightower all of his holdings and inter- 
ests i n  the bank building, the Superba Theater and the stock which h e  
owned in  the building, and that  this consideration represented value 
sufficient to  liquidate all of said notes. 

T h e  defendant further sought to show by the cross-examination of said 
witnesses that  this transferred interest was delivered to the receivers of 
the bank, and by them in  tu rn  sold and conveyed to R. G. Allen upon 
the consideration that  he  pay or secure the payment of all these notes 
and obligations, in addition to other notes and obligations owing by h im 
to the bank a t  the t ime of its closing; that  this transaction finally 
secured the payment of all such notes, which a t  first the witnesses con- 
sidered as bad or doubtful, and upon which they formed their opinions 
as to the insohrency of the bank; and that a t  all times the defendant 
knew of these assets behind said notes, and had reasonable ground to  
believe the bank to be solvent. I t s  insolvency was ]lot apparent from 
the face of the records of the  bank. 

The  court refused to admit any evidence relating to these transactions, 
and ruled that  only the condition of the bank on 13  January ,  1922, was 
to be inquired into, and that  the sole question to be considered was 
whether or not the  bank was solvent on that  day. We think this ruling 
was erroneous and entitles the defendant to a new trial. One of the 
chief reasons assigned for allowing expert witnesses to give in evidence 
their opinions, formed from observations or inrestigations, without a 
statement of the facts upon which they are based, is that  the foundation 
of such opinions may be fully inquired into on the  cross-examination. 
But  when this is denied, the  defendant is clearly disatlvantageously cir- 
cumstanced before the jury. I f  the Stat(> is to be given the benefit of 
such opinions as evidence, the  defendant must be allox-xl an  opportunity 
to attack them, or to challenge their value and probative force. 

Again, the alleged insolvency of the bank on 13  Jsnuary ,  1922, was 
not the only question to  be considered, but i t  was further essential to  
inquire as to whether the defendant, president of said bank, received 
therein deposits, or  permitted an  employee to  receive therein deposits, 
with knowledge a t  the time of the insolvency of such bank. The receipt 
of the deposits is conceded, but all knowledge of insolvency is denied. 
T h e  excluded e ~ i d e n c e  was not only competent as bearing upon the  
alleged insolvency of the bank, but it was also material upon the  ques- 
tion of the defendant's knowledge of such insolvency. 

T h e  word "knowledge," as used in  the statute, we apprehend, is to be 
taken in its ordinary sense and according to its usu,il significance or 
acceptation. I t  means a n  impression of the  mind, the  state of being 
aware;  and this  may be acquired in numerous ways and from many 
sources. I t  is usually obtained from a variety of facts and circum- 
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stances. Generally speaking, when it is said a person has knowledge of 
a given condition, i t  is meant that  his  relation to it, his association with 
it, his control over it,  and his  direction of i t  a re  such as to g i ~ e  him 
actual information concerning it. Yar7.ish e. Commission,  136 Ky., 
p. 99. 

Fo r  the purpose of ascertaining the solrency or insolvency of a bank, 
i t  is permissible to go into an  investigation of its assets and property- 
and these words include every species of property owned by the bank- 
as  of the date when the deposit is made, and, of course, their value after 
that, or  a t  the time of the trial, is competent as illustrating or bearing 
upon tlieir worth a t  the time charged in the bill of indietn~ent. l'ari-ish 
v. C'onz ,ti ission, supra. 

But  it is contended that, notwithstanding the above ruling, the tlefend- 
ant  was subsequentIy allowed the privilege of cross-examining tlie wit- 
ness C'oursey ill regard to the matters originally excluded, and that  for 
all practical purposes this evidence was before the jury. Even if this 
be so, it  could hardly be said that  a cross-examination of the witness 
Coursey would suffice for a cross-examination of Lathain, as witness the 
following questions propounded to tlie State Bank Examiner and ex- 
cluded on objection: 

"Q. I f  you had had the same infornlation on 13 Janua ry  that you 
 no^ hare,  would you say the bank was solvent or insolrent 1 

"A. That  goes into another question as to the value of the assets. 
"Q. On  13  Janua ry  the aqsets as they appeared on the books?" 
"Objection by State;  sustained; exception." 
Furthcrmore, i n  the charge no mention is made of the assets back of 

these alleged worthless or doubtful notes, and the jury is apparently 
limited to a coilsideration of the State's unimpeached or unquestioned 
opinion evidence. I t  would be stretching the doctrine of harmless error 
to an  unrvholesomc degree to say that  the jury heard and properly con- 
sidered evidence which was held to be incompetent, excluded on the 
cross-examination of the most important witness and disregarded by 
the court. 

But it is earnestly insisted that  the present conviction should be sus- 
tained because it appears from the facts of record that  the Central Bank 
and Trust  Company was clearly insolvent on 13  January ,  1922, and 
tha t  the defendant must have known it. These, it should be remem- 
bercd, are mooted questions of fact for the jury, and not for this Court. 
The  tleferlrlant controverts them, and they are by no means admitted. 
T o  sax that  a judgment of conviction must be upheld where the defend- 
ant's case has been erroneously tried, because the record discloses an  
inference of guilt, is, in effect, to say that  the inference is  so strong as  
not to entitle the defendant to a jury tr ial  a t  all-a proposition the bare 
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statement of which refutes itself. I t  is the duty of the courts to keep 
strict watch over fundamental rights, and to protect them in all matters 
presented for consideration. Those who administer :he law must not 
forget that decided cases make precedents- precedents sometimes of 
little moment in themselves, but which, in their acc:umulated power, 
may in  some emergency overturn basic principles and subvert the rights 
of those intended to be protected. S. v. Holt, 90 N .  C!., p. 753. h dis- 
tinguished judge and lawwriter, in commenting upon the excellence of 
trial by jury, thus points out in substance the danger to which we now 
advert : 

"So that, the liberties of the people cannot but subs:.st so long as this 
palladium remains sacred and inviolable, not only from all open attacks 
(which none will be so hardy as to make), but also from all secret 
machinations which may sap and undermine it by introducing new 
arbitrary methods of trial by justices of the peace, commissioners of 
the revenue, and courts of conscience. And, however convenient these 
may appear at  first (as doubtless all arbitrary powers, well executed, are 
the niost convenient), yet let i t  be again remembered that delays and 
little inconveniences in the form of justice are the price that all free 
nations must pay for their liberty in  more substani;al matters; that 
these inroads upon the sacred bulwark of the nation are fundamentally 
opposite to the spirit of our Constitution, and that, though begun in 
trifles, the precedents may gradually increase and spread, to the utter 
disuse of justice, in questions of the most momentous concern." 4 B1. 
Com., 350. 

This right of trial by jury, says J u d g e  Story, is jilstly dear to the 
American people; it has ever been esteemed by them as a privilege of 
the highest and most beneficial nature. S. z'. Hart, 186 N .  C., p. 589. 

Again, it is urged that the errors assigned by the defendak are 
rather technical, minute and attenuated. but we do not so understand 
the record. "A fair  and full cross-examination of a lvitness upon the 
subject of his examination-in-chief is the absolute right, and not the 
mere privilege, of the party against whom he is called and a denial of 
this right is a prejudicial and fatal error." Sanborn,  J., in X i n i n g  Co. 
v. M i n i n g  Co., 129 Fed., 666. I n  all crinlinal prosecutions the defend- 
ant is clothed with a comtitutional right of confrontation, and this may 
not be taken away any more by denying him the right to cross-examine 
the State's witnesses than by refusing him the right to confront his 
accusers and witnesses with other testimony. Constitution, Art. I, sec. 
11. "We take it that the word confront  does not simply secure to the 
accused the privilege of examining witnesses in his behalf, but is an 
affirmance of the rule of the common law that in trials by jury the 
witness must be present before the jury and accused, so that he may 
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be confronted; tha t  is, put face to face." Pearson, C. J., in 8. v. 
Thomus, 64 K. C., 74. And this, of course, includes the right of cross- 
esaniination. I t  is fundamental with us, and expressly vouchsafed in 
tlie bill of rights that  no nian shall be "deprived of his life, liberty, or 
property but by the law of the land." Constitution, Art .  I, see. 17. 

,Is the case goes back for another hearing, it may not be amiss to 
observe that  the t r ia l  court charged the jury, in the language of the 
statute, ('the term (insolre~icy' means when a bank cannot meet its de- 
positary liabilities as they come due in the regular course of business," 
and refused to instruct them that  the  real test n.as whether the fa i r  
market value of tlie assets of tlie bank on the particular day in  question 
was sufficient to cover its liabilities, and to pay depositors within a 
reasonable time, i n  the ordinary course of business, as is usually ex- 
pected or required of banks. 

The  witness Coursey testified that, in his opinion, the bank was in- 
solvent on the day namecl, but he also said that  he did not know what 
was nieaiit b ~ -  "not being able to meet its depositary liabilities as they 
become due in  the regular course of business." This  he  considered a 
relative phrase, the meaning of which was to be determined by the law 
of averages among banks of similar size. Inability to meet depositary 
liabilities "as they become due in the regular course of business" evi- 
dently does not mean a condition in which the bank could not pay all 
of its depositors on denland. I f  this be the meaning of "insolvency" 
under the statute, then probably every banking institution ill the  State 
is insolvent, for doubtless no oue of them could presently pay all of its 
depositors i n  full. I t  is a matter of coinmon knowledge that every 
well-managed bank seldom, if ever, has on hand an amount of money 
equal to its depositary liabilities. I t  is not expected to do so, nor is it  
required to anticipate that  all of its depositors will want their money 
on the same day or at the same time. I t  is a legitimate feature of 
good banking to lend out so much of the deposits as  may uot be neces- 
sary to meet the demands of depositors in the ordinary and regular 
course of business. Such is expressly sanctioned by the statute. Sec- 
tion 31 prorides: "R~seme. Every bank shall a t  all times have on 
hand or on deposit ~ v i t h  approved reserved depositories instantly avail- 
able funds in an  amount equal to a t  least fifteen per cent of tlie aggre- 
gate amount of its demand deposits and fire per cent of the aggregate 
amount of its time deposits. Bu t  no reserve shall be required on de- 
posits secured by a deposit of Cnited States bonds or the bonds of the 
State of Nor th  Carolina." 

The  statute permitting, as i t  does, a bank to lend out such a large 
amount of its deposits, it  would be unreasonable to say that  it must be 
ready a t  all times to  pay its entire depositary liabilities on demand. 
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Speaking to this question in Parrish v. Commission, supra, Carroll, J., 
said: "Although the law undoubtedly contenlplates that when a deposi- 
tor places money in a bank as a general deposit, he shall have the right 
to withdraw it upon demand, and that the refusal or inability of the 
bank to permit him so to do would be evidence of its failing condition, 
it is yet manifest that the mere fact that the bank does not have in its 
vaults sufficient cash to satisfy all its depositors, or any considerable 
number of them, on the same day, or in case a run was made on the 
bank, would not be proof of its insolvency within thc meaning of the 
statute. A bank might not be able to pay its depositors on demand, 
and yet be perfectly solvent." 

The inability to meet depositary liabilities as they Eecome due in the 
regular course of business, with knowledge thereof, is the point fixed by 
the statute beyond which the proprietors of a bank may not continue 
to receive deposits therein with safety to themselves. This does not 
mean that the officers of a bank may not persist prudently and wisely 
in an effort to avert a financial disaster or to tide over a temporary 
embarrassment, such as may arise in a time of money stringency, but 
it does mean that criminality will attach under the istatute when any 
such officer or employee receives, or when any such officer permits an 
employee to receive, deposits therein with knowledge of the fact that, 
by reason of the bank's insolvency, such deposits, then being received, 
are taken at the expense or certain hazard of the depositors presently 
making them. The officers of a bank are not only trustees for the 
stockholders, but they are also trustees for the patrons of the bank. 
I t  is a matter of common knowledge that liquidation of a bank in 
insolvency proceedings is usually attended with cons~derable loss and 
depreciation of the value of its assets. So, when a banker stands face 
to face with a condition of probable or apparent inability to meet 
depositary liabilities "as they become due in the regular course of busi- 
ness," he knows that to go into liquidation, unless such be absolutely 
necessary, is inviting a greater disaster for both stockholder and de- 
positor than to persist in  going on. 

Premature or unnecessary suspension is often the very worst thing 
that could happen to all concerned, and especially to those intended to 
be protected by the statute. I t  is necessary, therefor., and me under- 
stand such to be the purpose of the law, for officers of a bank to be 
permitted to exercise some judgment in  determining when deposits are 
no longer to be received therein because of probable or apparent in- 
ability to meet depositary liabilities as they become due in the regular 
course of business. To hold otherwise would be to e~tablish a rule at 
once hazardous to the banking business and perilous to the depositing 
public, and we think at variance with the intent of the Legislature. 
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T o  require a bank to close its doors because of inability to pay deposi- 
tors on demand, and not "as they become due in  the regular course of 
business" or as a matter of right, would make the fabled position of 
doublv unfortunate peril most real-the banker while bending all of 
his energies to avoid the danger of closing, on the one hand, would be 
quite likely to fall into a still greater danger for himself, on the other, 
by drifting into the shades of prison walls. Ellis v. State, 138 Wis., 
513. Bu t  when any officer or employee of a bank receives, or, being a n  
officer thereof, permits an  employee to receive money, checks, drafts, or 
other property as a deposit therein, when he  has lmowledge that  such 
bank is insolvent, he  comes within the condemnation of the statute and 
inust be held answerable for such conduct i n  a criminal prosecution. 
The  statute was designed to protect the depositing public against this 
kind of practice on the  par t  of officers and enlployees of banks, and 
they will be held to a strict accountability under its provisions when 
they receive or nhen  any such officer permits an  employee to receive 
deposits therein ~ v i t h  kno~vledge of the fact that, by reason of the bank's 
insoh-ency, such deposits then being received are taken a t  the expense 
or certain peril of the depositors presently making them. 

The statute niust be given a reasonable constructioii, and it is pos- 
sible that  on the next tr ial  the evidence may be such as to call for  a 
inore estoi~ded definition of "insolrency" than that  contained in the 
statute. Bu t  we will not anticipate what questions mag arise upon a 
full disclosure of the evidence. 

Realizing the importance of this case to the banking interests of the 
State, as well as to the depositirig public, n e  ha\-e given the record a 
most searching and critical examination. From this we are conrinced 
that, in the interest of a fa i r  and impart ial  trial, the cause inust be 
renlanded for another hearing. I t  is  so ordered. 

S e w  trial. 

CLARI~SOX, J., dissenting: T h e  defendant, J. 13. Hightowcr, the presi- 
dent of the Central Bank & Trust  Co., was indicted with H. H. Massey, 
the cashier, on the charge that  on 33 January ,  1922, they "did unlaw- 
fully, n-ilfully and feloniously, as officers of said bank, receive, for and 
in behalf of said bank, money, checks, drafts  and other property as 
deposits therein \i~hen they and each of them had knowledge that said 
bank ~ v a s  then and there insolrent." 

T h e  verdict of the jury was:  "Said jurors for their verdict sajr that  
the defendant, the said H. H. Xassey, is  not guilty. . . . The  
jurors for their verdict further say that  the defendant J. H. Hightower 
is guilty, but reconinieild the defendant to the niercy of the court.'' 



314 I K  T H E  SUPREME COURT. [IS7 

The  jurors tempered justice with mercy, and I believe their verdict 
ought to stand. 

T h e  offense for which the defendant was tried is simple and easy to  
understand; i t  was that  he  received, for  and on behalf of the bank, 
money, checks, drafts, etc., when he  knew the bank was insolvent, or 
he permitted employees to receive such deposits. d bank is insolvent 
when it kannot pay those who have put their money in it,  and i t  be- 
comes due in  the regular course of business. I t  is also insolvent when 
the actual cash market assets are not enough to pay rvhat i t  owes its 
depositors and other creditors. 

The  case is important. I t  involves the conduct of banking institu- 
tions of the State. N o  one need enter into this line of endeavor, but 
when he does and is  an official he becomes a trustee ,and guardian of 
the moiiey of the stockholders and the general public, who deposit and 
lend their money to the  bank. I n t o  these banks are deposited and 
loaned the hard-earned money of merchant, farmer, manufacturer, 
laborer, professional men, the widow, orphans and all sorts and con- 
ditions of people. The  poor who are saving for a "rainy day." Banks 
encourage thrif t  arid saving, and are  necessary for Elusiness develop 
ment. They are important to a community. Their  success depends 
on the confidence of tlie public who trust them with !heir money. I t  
is important that  banks have the money so it can be .xed in  industry 
mid not kept idle. This  money often represents the toil and sacrifice 
of ycars. F o r  this to be swept away by a bank crasl-,ing is a serious 
calamity and a great wrong. I s  the defendant, the president of the 
bank, responsible under the lam for this disaster? The  only question 
iiirolved in this case i s :  Did the defendant, J. H. Hightower, on 1 3  
January ,  1922, when deposits were made on that  day: know the bank 
was insolvent? I t  was incumbent on the State to prol:e this beyond a 
reasonable doubt. The  defendant introduced no evidence, but relied 
on the ~veakness of the State's evidence. What  is  some of the evi- 
dei~ce showing knowledge? T h e  defendant Hightower was in  the em- 
ploy of the Corporation Coinmission as a bank examiner eight or ten 
months prior to 1 July,  1921, when he resigned. Tha t  as Bank Ex- 
aminer he examined the Central Bank & Trust  Co. :at that  time i t  
x i s  named the City Bank) .  On  26 April,  1921, he made a report of 
this bank. The  report shows a list of criticisms against the bank, and 
among tlie criticisms was an  item of $70,000 carried as an  investment 
in the bank building. At  the  time R. G. Allen was president and 
H. H. Massey was cashier of the bank. Hightower quit his position 
as Bank Examiner and merit into the very Sank he had criticized, 
within a few months after his criticism of the condition of the bank, 
and in  a little over six months the crash came. 
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Clarence Latham, State Bank Exanliner, when the bank was closed, 
testified: "The total liabilities of the bank were $352,973.20 and the 
assets which he  considered good amounted to $189,145.23, which left 
bad assets as  he called t h e m  of $163,828.97; that  of the $352,973.20 
of total liabilities, $50,243.16 was for capital stock and surplus, leaving 
total liabilities exclusix-e of stock of $302,730.04, that  left bad assets 
of $113,584.81; that  in the list of assets that  he considered doubtful 
there were the following notes of R. G. Al len  of $10,000, $7,500, $5,000, 
$5,000 and  $4,638.27; that there was a liability of the  A m u s e m e n t  C'otn- 
puny  of $10,000 and  $5,000; of Cy. X .  H i g k f o u e r ,  $7,500; High tower  
and X a s s e y ,  $23,000, $10,000 and $20,000; J. H .  I$ightower,  $10,000; 
H i g h t o w e r  and  Xaasey ,  $9,000, and R. TIT. Warren, $5,000, nlaking a 
total of $136,638.27, and that  these were the assets which he  considered 
doubtful; that  all of these, exclusive of R. W. Warren's item of $5,000, 
he trackd back to  the original entries items, making $131,638.27, and 
found that  they were obligations of R. G. Allen or the Superba Tlieatcr ; 
and that  the notes of Hightower and Massey and the  Amusement Com- 
pany and C.  ill. Hightower, to the extent of $131,638.27, were sub- 
stituted for the indebtedness of these items; that  there was an R. G. 
A l l e ~ ~  note  f o r  $32,128.27 and an  overdraft of R. G. Al l en  of $3,626.40." 
I t  will be noted from the testirr~ony that  the trust money of the deposi- 
tors and others x a s  used by the bank officials or former bank officials. 

T h e  bank, under Highton.er7s own statement as a bank examiner to 
the Corporation Commission, showed i t  was to be criticized and riot 
in good condition. H e  knew this, and yet he  resigned as a bank ex- 
aminer and \vent into this tottering institution and became its presi- 
dent, and in about six months i t  was a wreck. On  the question of 
scienter or knowledge, this evidence was before the jury, and rightly so. 
This  evidence was relevant as to the question of scienter or knowledge. 
"The word relevant means that  any two facts to which it is implied 
are so related to each other that, according to the common course of 
events, one, either taken by itself or in connection with other facts, 
proves, or renders probable, the past, present, and fu ture  existence or 
nonexistence of the other." Step. Dig. Lam Er., 20; S. v. I 'w i t t y ,  9 
S. C., 248; S. v. TT'alfon, 114 N. C., 783; S. v. H i g h t ,  150 K. C., 817; 
Ins. 6'0. v. K n i g h t ,  160 N. C., 592; 8. v. S tanc i l ,  178 N. C., 683. Ex- 
ceptions were made to the exclusion by the court of evidence of a settle- 
ment with R. G. Allen, former president of the bank, after its failure, 
by xi4lich settlement the value of some of the assets mere enhnnced. 
This was a n  attempt to get into the record evidence not relevant to 
the issues of the case, being res  i n t e r  alios a c f a ,  and so the judge was 
right in ruling this exidence out. I t s  only purpose was to divert the 
minds of the jurors from the  main issue. Suppose Allen did t r y  to 
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save himself and others, and this can be inferred from the record, and 
received help to make securities, insolvent or doubtful, better; this 
was after the crime of 13 January. I t  was in the nature of restoring 
goods after they were taken, and mas only competent in  mitigation of 
punishment-that restitution was being made for the wrong done. Al- 
though the fact that some of the doubtful and insolvent securities were 
enhanced in value since 13 January, 1922, by Allen was excluded, yet 
the record shows that this matter was gone into later in the trial and 
the defendant got the benefit of this evidence, and if there had been 
error in excluding this class of testimony iu the beginning, it was cured 
by the jury getting the benefit of it during the progress of the trial at 
a subsequent time. From the entire record the fact that Allen under- 
took to make good that which was insolrent and doubtful on 13 Janu- 
ary was gotten before the jury, notwithstanding the exclusion,of this 
evidence at  certain times in the trial. 

Mr. W. S. Coursey testified: "That if it should be rt fact that Allen 
did at that time own $40,000 of the capital stock of tl e Farmers Bank 
at Louisburg and an equity of real estate in Wake County amounting 
to $50,000, then his opinion as to the insolvency of Allen was 
erroneous." 

The testimony of Clarence Latham, State Bank Examiner, also 
shows "That in deducting the amount of bad assets the bank lacked 
$163,598.97 of being solvent on the morning of the 14th, which was 
the condition at the close of business on the 13th. That he did not 
consider that at the commencement of business 13 January, 1922, that 
the bank's assets were of sufficient cash value to pay its liabilities and 
depositors; that the liabilities of $352,973.20 included the liabilities 
of capital stock and a surplus account of $843.16; that the records 
show that the amount of deposits recei~ed on the lamst two days, the 
12th and 13th (of January),  were $28,145.50; that when he took charge 
of the bank there was $678.83 cash on hand and cash items amounting 
to $612.37, making cash on hand of $1,291.20, and that the bank had 
paid out on these last two days $27,634.27. That he was requested to 
take charge of the bank by Hightower and Nassey, ~v2 o said that they 
had been trying to secure a loan from the Clearing House Association 
for the purpose of getting enough money to meet their checks, but 
could not do so, and therefore turned it over to him." This mas strong 
evidence, almost a practical admission that he receired deposits on the 
13th knowing the bank was insolvent. 

In justice to the defendant, who is to be a~varded a new trial, on 
cross-examination Latham testified: "That at  the tim. he formed his 
opinion as to the solvency of the bank and Allen's debt of $35,000 to 
the bank, he did not then know that he owned two buildings on Fayette- 
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ville Street and the Allen Building on the corner of Martin and Elount 
streets, and $45,000 of stock in the bank at Louisburg, and that he had 
an equity in the buildings, but did not know what it was worth; that 
he did not inrestigate Allen's financial condition by the courthouse 
records, and that his opinion as to Allen's insolvency was based on 
investigation that is generally made as to the worth of the party through 
commercial ratings and otherwise; and that he hinmelf did not inresti- 
gate anything about Allen's financial standing and onnership of the 
propertx, 'except only the general knowledge that he had of Allen's 
financial standing; that at the time he formed his opinion of Allen's 
insolvency he had no definite information as to what property ,Zllen 
owned or how much bank stock he had, and that his opiiiio~l was based 
on making inquiries which were the opinions of others and conlnlcrcial 
reports, and that at  the time he formed his opinion as to ,Wen's in- 
solvency he himself had no exact or definite infor~nation as to what 
property Allen owned at the time or its value." 

I t  will be noted that the entire Court is of the opinion that the expert 
testimony of the State's witnesses is competent. From my understand- 
ing of the essential facts of the record, what was excluded in my 
opinion mas not prejudicial or reversible error. 

The State's evidence showed that on Friday, 13 January, 1926, the 
Raleigh Clearing House Association had a meeting called at the in- 
stance of the defendant Hightower, president of the Central Bank & 
Trust Co., and Xassey, its cashier, to consider a loan to that bank. 
The first meeting was held in the morning about 11 o'clock. At this 
meeting N r .  Hightower stated that he wanted to get a loan arid showed 
the association a statement of his bank. A committee Tvas then ap- 
pointed to go oTer the assets of the bank and to report to th t  associa- 
tion at 3 p. m. The committee checked over the assets and collateral 
of the bank. and refused to recommend the loan. The final decision 
by the association not to make the loan was made about 11 o'clock the 
night of the 13th. After this failure to secure thc loan, Higbtowcr 
called Latham, either the night of the 13th or early morning of the 
14th, and turned the bank over to him, and asked him to take charge 
of it. I t  was in pursuance of this request that Latham took tho bank 
over on the morning of the 14th) and made the esal~iiriation of its 
affairs and the audit of its books, which showed the bank badly in- 
solvent. 

Mr. W. S. Coursey, who audited the books and accounts of the bank, 
testified : 

"Q. For how long a period, Mr. Coursey, had the bank been insolvent 
from the disclosure of the books? A. From a very short time after 
its organization. That he considered the bank insolvent on 11 Janu- 
ary, 1922." 
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Hightower allowed the agents of the bank to receive deposits, etc., 
on 13 January, when he was negotiating with the R ~ l e i g h  Clearing 
House Association. Did he not know the bank was msolvent d e n  
the negotiations were going on?  Yet he allowed innocent depositors to 
~ u t  their money in the  bank. 

I t  was a question of fact for the jury. They have rendered their 
verdict of guilty. They recommended mercy. Perhaps the jurors 
thought others were also responsible who were not on trial, so they 
took a merciful view of a serious matter. One of the purposes of pun- 
ishment is to deter others from cornn~ittina the same or similar offense. - 
I n  considering the question of mercy, let us not forget the loss to the 
innocent and trusting public who had their money deposited, their 
hard earnings swept away. 

I n  Wilson v. Suncrest Lumbar Co., 186 N. C., 57, this Court said: 
"Verdicts and judgments are not to be set aside for harmless error, or 
for mere error and no more. To accomplish this result it must be 
made to appear not only that the ruling complained of is erroneous, 
but also 'that it is material and prejudicial, an-~ounting to a denial of 
some substantial right.' " 

CLARK, C. J., concurs in the very clearly expressed and able dissenting 
opinion of CLARKSOK, J., that the verdict and judginent in this case 
should be affirmed. The entire banking system of this country and, 
indeed, largely the welfare of the entire public, depends upon the honesty 
and the integrity with which deposits in our banks are kept. Especially 
is it important to all small depositors, as many mere in this case,.that 
they shall feel secure that the small earnings which fro111 time to time 
they hare placed in trust with the bank should be forthconling when 
needed. 

The masterly review of the evidence in  this case would seem to leave 
no doubt that there has been a gross breach of the high trust reposed 
in the officials of the bank in the care of its funds, and especially that 
they should not receive deposits when these experienced officials, who 
had previously examined the bank, knew its rotten conclition. 

The juries to whom this matter was committed have twice found 
this defendant guilty, and it would really seem impossible that, upon 
the evidence marshaled in the opinion of Mr. Justice Clarkson, either 
jury could hare  done other than find the defendant guilty beyond a 
reasonable doubt. I t  is always possible for counsel for guilty bank 
officials, by reference to more or less similar cases, ignoring the dis- 
tinction in minor details among the thousands of cases which can be 
found in the many thousands of volumes of reports, to find some 
plausible defect in every proceeding whatever, civil or criminal. This 
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requires only a little dexterity in  argument, but i n  this case the jury 
passed upon the evidence and found that  there was no reasonable doubt. 
There is no doubt upon this elridenee that  the  deposits were made, a i d  
that  by the fault  of the bank the depositors h a ~ ~ e  lost their money. N o  
dexterity i n  argument mill serve the losers or  do aught to discourage 
other evil-doers. 

The  witnesses mere expert bank examiners and had recently gone 
over the rouchers of the bank and knew its condition. I n  such cases 
they are competent to express their opinion a s  to what mas the condi- 
tion of the bank. I t  would be almost impossible to go oTer the ~ouche r s ,  
one by one, before a jury and demonstrate th tliem more clearly and 
convincingly the co~iclusion a t  which they had arri~-ed.  They were 
experts and officials and their conclusion was competent to be submitted 
to a jury. 

One of the  most distinguished lawyers of the Union, Elihu Root, 
expressed the views of the American Bar  Association, and indeed of the 
better elenlent not o r~ ly  of the  Bar ,  but of the entire people, when he 
said recently: "Every lawyer k n o m  that  the coi~tinued reversal of 
judgments, the sending of parties to a litigation to and f ro  betwem the 
tr ial  courts and the appellate courts, has  become a disgrace to the ad- 
ministration of justice in  the United States. Everybody k n o m  that  
the vast network of highly technical rules of evidence and procedure 
which prevails in this country serves to tangle justice in the name of 
form. I t  is a disgrace to our profcssion. I t  is a disgrace to our Ian. 
and a discredit to our institutions." 

Kothiilg nould do more to restore the confidence of the public in the 
banks or be a greater benefit in sustainirig the fa i th  due to the many 
thousands of unquestionably sound banks and honest bank officials 
than the demonstrated certainty tha t  upon evidence as clear as this 
and as uiiquestioned, and especially after two convictioi~s by two several 
juries, that  the verdict of guilty would be sustained regardless of miy 
minute and attenuated errors which can be alleged in any proceedii~g. 
I t  should be made clear to bank defaulters and officials, llowever influ- 
ential, that  there is certainty of real punishment for violation of their 
high trust, and that  shadowy technicalities and alleged minute errors 
will not save them. They should be made to understand that, even as 
Frederick of Prussia said, "Criminals must be made to know that  there 
is law in  our State, and that  it will be ellforced impartially a d  x i t h  
certainty against them." 
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XORFOLK SOUTHERN RAILROAD COMPASP v. CHARLES REID, 
SHERIFF AND TAX COLLECTOR OF PASQUOTASK COIJSTP. 

(Filed 27 February, 1924.) 

1. Taxation-Counties-Secessary Expenses-Constitutional Law. 
The building of bridges on the public roads, and county homes, and their 

maintenance, a re  necessary expenses of the county, undw the provisions 
of Article VII, section 7, State Constitution. 

2. Same-Statutes-Special Approval. 
Article V, section 6 ,  of the State Conpitution, a s  amended, authorizes 

the Legislature to give special approval of tasation by a county for neces- 
sary expenditures by either a special or gener'al statute. 

3. Same--Supplementing G e n e r d  F u n d s  of t h e  County. 
An act that  attempts to authorize a county to supplement to any extent 

its fund for general county expenses by special tax beyolid the limitation 
by Article T, section 6, of the Constitution, is to that extent unconstitu- 
tional and void; but where the valid portion of the act is distinctly sever- 
able from the invalid part,  and may alone be enforced by the methods 
prescribed, without being aEectetl by the invalid part, the entire statute 
will not be declared invalid by the courts. 

4. Same--Government Agencies. 
Where the statute authorizes a county to impose a tax for necessary 

expenses, i t  is a delegation of the power to be exercised by the county a s  
a n  agency for the State for the convenience of local administration, and 
the statute is not void in failing to state the special object to which i t  is 
to be applied (Const., Art. V, see. 7 ) ,  nor is the tax itself invalid if this 
constitutional requiren~ent has been observed by the county authority in 
the imposition of the special tax. 

5. Same-Records of Board-Collateral Attack---Correction of Records- 
Partie-Appeal and  Error--Remand. 

The clerk of the Superior Court is ex oflcio clerk of the board of 
county commissioners, and required to correctly record a ' l  of its proceed- 
ings; and while the record of the board so made as  to the levy of a t a r  
may not be impeached in a suit brought by a taxpayer against the sheriff 
to enjoin the collection of the tax, upon the ground 01' i ts unconstitu- 
tionality, i t  may be corrected n u w  pro tunc by the board of commissioners 
itself to speak the truth, and this case is remanded, to the end that the 
commissioners may be made a party to that end. 

APPEAL f r o m  Devin, J., a t  J a n u a r y  Term,  1924, of PASQ~OTAKK. 
Among other  taxes levied by  t h e  board of commissioners f o r  1923 

were t h e  following: General  county fund ,  1 8  cents on t h e  $100; county 
road bonds, 26 cents on t h e  $100; general  road fund ,  6 cents on t h e  
$100; general  floating debt, 3 cents on  t h e  $100; general county schools, 
50 cents on  t h e  $100. 

I n  December, 1923, t h e  plaintiff brought  sui t  against t h e  defendant 
t o  enjoin t h e  collection of $197.65, which was a t a x  of 3 cents on  every 
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$100 valuation of its property, on the ground that  the lery was in excess 
of the constitutional limitation. A temporary restraining order was 
issued, and the cause was heard and determined a t  the Janua ry  Term, 
1924, upon the complaint and answer (which were treated as affidavits), 
the resolution of the board of commissioners, the levy, and other record 
evidence. 

T h e  defendant i n  his  answer alleged the facts to be substantially as 
follows: On  11 August, 1923, the board of commissioners met and first 
determined to levy 15 cents on each $100 raluation of property for 
general county purposes, and upon further consideration determined 
that  i t  was necessary to levy a special tax of 3 cents on each $100 valua- 
tion for the construction and maintenance of bridges arid the  mainte- 
nance of the county home for the  agcd and iafirni. The  board theii 
leried 15  cents for the general county fund and 3 cents as a special tax 
for the conlbined purposes of constructing and maintaining bridges and 
maintaining the home for the agcd and infirm. At  said meeting the 
clerk of the board placed the general county fuiid a t  18 cents, adding 
the 15 cents, general county fund, ant1 the lery of 3 c e ~ ~ t s  for bridges 
and the county home, n ~ a k i n g  18 cents on tlie $100 valuation, and so 
expressed i t  i n  the resolution arid on tlie minutes. Fo r  the purpose of 
computing the  taxes, he carried i t  out on the tax books so as to make 
one calculation instead of two. T h e  resolution as recorded on the min- 
utes of the board of commissioners for said meeting of 11 A4ugust, 1923, 
is as appears in Exhibit A attached to the complaint. At the meeting 
of said board of commissioners held in the courthouse on 3 September, 
1923, the same being the nest regular meetiiig of the board, the minutes 
of the meeting held on the first Monday in August, 1923, were read and 
declared adopted. 

H i s  Honor apparently accepted the defemlar~t's answer as true, and 
found the facts to be as therein set out. 

The plaintiff contends that  the board of conimissioners levied 18  cents 
for the general county fund, and exceeded by 3 cents the limit prescribed 
by the Constitution, Art. V, see. 6, and that  the act under which it mas 
leried (Public Laws 1923, ch. 7 )  is itself invalid. The  defendant takes 
the position that, although the minutes of the board shov a levy of 18  
cents for the general county fund, only 13 cents was levied for this pur- 
pose, and the additional 3 cents for maintaining the county home and 
building and repairing bridges. The  plaintiff replies that the minutes 
of the board cannot be impeached in  this action. 

The  rcstraiiiirig order was dissolved and the action disn~issed. The  
plaintiff appealed. 

T h o m p s o n  cC. Wilson f o ~  p l a i n t i f .  
Ayrllett  (e. S i m p s o n  for defendant .  

21-187 
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ADA~IS, J. The plaintiff bases its claim to injunctive relief on the 
ground that the tax levied for general county purposes is in excess of 
the constitutional limitation, and therefore illegal. C. S., 858, 7979. 
There is  no suggestion thac the tax was levied in breach of Article V I I ,  
section 7 ,  of the Constitution, or that the maintenance of the county 
home a i d  the building and repairing of bridges do not involve a neces- 
sary expense. Long 21. C o m ~ s . ,  76 N .  C., 273; Herring v. Dixon,, 122 
N. C., 420. But the plaintiff says that the act purporting to authorize 
the levy of an annual tax i11 addition to the rate allowed by the organic 
law is itself invalid, because it conflicts with the provisions of Article T', 
section 6, of the Constitution. 

The amended section is as follo~vs: "The total of the State and 
county tax on property shall not exceed 15 cents on the $100 value of 
property, except when the county property tax is leried for a special 
purpose and with the special approval of the General &\ssembly, which 
may be done by special or general act:  l'rovided, this limitation shall 
i ~ o t  apply to taxes levied for the maintenance of the public schools of 
the State for the term required by Article IX ,  section 3, of the Consti- 
tution: P ~ o u i d e d  f l~rther,  the State tax shnll not exceed 5 cents on the 
$100 value of property." 

The tax was levied under this act:  "The board of commissioners of 
tlie various couilties in the State, for tlie pnrpose of inajntaining roads, 
bridges, the upkeep of county buildings, county homes for the aged and 
infirm, and other similar institutions, and to supplement the general 
county fund, are hereby authorized to levy annually a tax upon all tax- 
able property not to exceed'5 cents on the $100 of valuation, in addition 
to any tax allowed by any special statute for the above enumerated pur- 
poses, and in addition to the rate allowed by the Cons-itution." Pr i -  
vate Laws 1923, ch. 7. 

The plaintiff insists (1) that the tax therch proposed is to be levied, 
not for a special purpose, but for supplementing the general county 
fund;  and ( 2 )  that even if the purpose of maiutaining bridges and 
county institutions be construed as special, the purpose to supplement 
the general county fund is not special, and as one of .he purposes is 
unauthorized the entire act must fail. 

The Constitution, Art. V, sec. 6, was amended as here nbefore set out 
in pursuance of chapter 93 of the Public Laws enactell at the Extra 
Session of 1920. Before the amendment, its provisions were these: 
"The taxes levied by the commissioners of the several counties for county 
purposes shall be levied in like manner with the State taxes, and shall 
never exceed the double of the State tax, except for a special purpose, 
and with the special approval of the General Bssembly." C. S., TTol. 2, 
p. 1119; Const., see. 6. 
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The '(special approval" which, before the amendment, was to have 
been given by a special statute, may now be expressed by a special or 
a general act. I t  should be noted that the cases cited in  support of the 
plaintiff's position were decided prior to the time the amendment went 
into effect. The first is W i l l i a m s  v. C'omrs., 119 N .  C., 520. There it 
was shown tliat the General Assembly had authorized the commissioners 
of Craven County to levy a special tax for the special purpose of main- 
taining free public ferries, constructing, repairing and nlaintaining 
bridges, and meeting the other current expenses of the county (Public 
Lams 1895, ch. 201), and that the comn~issioners had levied a tax for 
all these purposes. I t  was further shown that the plaintiff had brought 
suit to enjoin the collection of the tax, and that a teniporary restraining 
order theretofore granted had been racated at the hearing. On appeal 
the judgnient was re~ersed and the illjunction \[-as niacle permanent, two 
of the Justiccs dissenting. The Court decided that building bridges and 
maintaining public ferries are special purposes in the constitutional 
sense, but declared the tax unconstitutional on the ground that it had 
been levied, not only for these purposes, but to meet the current expenses 
of the county. The levy was treated as indivisible and the entire tax 
mas held to be uncollectible. 

I n  R. R. v. C'herokee County ,  177 K. C., 86, the plaintiff sought to 
recover the amount of certain taxes paid under protest. The act there 
in controversy purported to authorize the board of commissioners of 
ally county in the State to levy a special tax in excess of the constitu- 
tional liinitation "to provide for any deficiency in the necessary expenses 
and revenue of said respective counties." Public Laws 1913, ch. 33, 
see. 9. This Court held that the first and sisth sections of Article V of 
the Constitution (before they were amended) should be considered to- 
gether; tliat the act of 1913 was not a special law, and that a tax levied 
for current expenses was not levied for a special purpose. I n  a concur- 
ring opinion illr.  Just ice  W a l k e r  dissented from the conclusion that 
section 6 permitted a tax exceeding the limit fixed in the first section; 
but by reason of the amendments this question is not now material. 
I n  a later reference to the case he said: "In that case the tax was 
intended to provide for past deficits in the rerenues for ordinary and 
necessary county expenses, and fell directly within Article Q, section 1, 
of the Constitution, prescribing the limitation and equation of taxation, 
not within section 6 of that article." P a r v i n  v. Comrs.,  177 N. C., 508. 

Also, in R. R. v. Comrs., 178 hi. C., 449, the object was to recover a 
tax which had been levied under a public-local lam "to meet the current 
and necessary expenses of the county" (Public-Local Laws 1917, ch. 101, 
see. I ) ,  and the Court held, as in the Cherokee case, that the tax was 
illegal, and sustained the plaintiff's recovery. 
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Sow,  if we apply the  statement of C'hief Just ice ~ l f a r s l ~ a l l ,  that  "every 
opinion, to be correctly understood, ought to be considered with a ciew 
to the case in which i t  was delivered" ( l 7 .  S .  v. B u r r ,  23 Fed. Cases, 
11. 165), we must conclude that, although a tax "to supplement the gen- 
eral county fund" is not a tax  for special purpose, neither of the  
decisions cited by the plaintiff sustains the contention that  the mainte- 
nance of the county home or the building and repair of bridges is  not 
3 ~ 2 1  special purpose as comes within the purview of the sixth section of 
-1rticle IT. On the contrary, wliile the construction and maintenance of 
the county home and the building and repairing of bridges may be con- 
sidered a part of the ordinary expenses of the county, to be defrayed out 
of the general county revenue when sufficient for these purposes, still a 
tax levied under a special or general act for the specific and exclusive 
purpose of constructing, maintaining or repairing courthouses, jails, 
c-ou~ity homes, highways or bridges is deemed to be 1evic.d for a special 
purpose. Therefore, if the tax of 3 cents was levied to provide for con- 
structing, repairing or mainta i i~ ing bridges or the county home, the pur- 
pose was special. Brodnaz  c. Groom, 64 N .  C., 244; Jones v. Comrs., 
107 X. C., 248; It'illianzs v. Comrs.,  s u p r a ;  IIerring 2 % .  & m n ,  supra;  
R. R. v. C'omrs., 148 S. C., 220, 240; Jackson v. C'omrs., 171 N. C., 379, 
382; J1oose 2,. Comrs.,  172 N .  C., 419, 428; Paruin  e. Comrs.,  supra;  
R. R. u. X c d r t a n ,  185 S. C., 201. 

The  plaintiff further objects that  the act of 1923 does not indicate the  
special purpose to which the authorized tax shall be applied, and in this  
respect fails to comply with the mandate laid down in Article V, section 
7 ,  of the Constitution. This  section provides that  every act of the Gen- 
eral Assembly levying a tax  shall state the special object to which it i s  
to be applied, and that  it shall be applied to no other p.lrpose. But  i n  
passing the act i n  question the Legislature neither professed nor intended 
to levy a tax, but merely to delegate i ts  power of taxation within speci- 
fied limitations to the various counties as agencies of the Sta te  for t he  
convenience of the local administration. The  exercise of such power 
has frequently been upheld and is now generally recognized. The  rea- 
son for it, as stated in Caldu'ell e. T h e  J u s f i c ~ s ,  57 S. C., 323, applies 
with equal force under existing conditions. "From time mmemorial t he  
counties, parishes, towns and territorial subdivisions of the country have 
bee11 allowed in England, and, indeed, required to lay rates on them- 
selves for local purposes. I t  is most convenient that  the local establish- 
ments and police should be sustained in that  manner;  and, indeed, to  
the interest taken in them by the inhabitants of the particular districts, 
and t h ~  information upon the law and public matters generally thereby 
diffnsed through the body of the people, has been attributed by profound 
t h i ~ h r s  much of that spirit of liberty and capacity for :self-government 
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through representatives which has been so conspicuous in the mother 
country and so eminently distinguishes the people of , h e r i c a .  From 
the  foundation of our Government, colonial and republican, the sums 
necessary for local purposes have been raised by the people or authorities 
a t  home. Courthouses, prisons, bridges, poorhouses, and the like, are 
thus built and kept up, and the expenses of maintaining the poor a d  
of prosecutions and jurors are thus defrayed, and of late a portion of 
the common-school fund and a provision for the indigent insane are 
thus raised, while the highways are altogether constructed and repaired 
by the local labor distributed under the orders of the county magis- 
trates. When, therefore, the Constitution ~ e s t s  the legislative power 
in the Geueral Assembly, i t  must be understood to mean that pon-er as 
it had been exercised by our forefathers before and after their ~uigration 
to this continent." 

From the decisions cited it seems to be clear that  a tax  cannot be 
levied under the act of 1923 "to supplel~~eil t  the general county fund," 
and that  the clause purporting to authorize such tax runs counter to 
,lrticle T', section 6, of the Constitution; but we do not concur ill tlir 
argument that  the act is for this reason void in its entirety. A statute 
may be constitutional in part, and in par t  unconstitutional. "The gen- 
eral proposition must be conceded that  in a statute nhich  col~tain\  
invalid or ullconstitutional provisions, that which is unaffected by t h e  
provisions, or which can stand without them, must remain. If the I alid 
and invalid are  capable of separation, only the latter may be dis- 
regarded." Board efc. c. S f a d e y ,  105 U. S. ,  403; 26 Law Ed., 1044, 
1050. -ln exaininatiol~ will show that  our own decisions are in ac2cord 
with this principle. Johnson c. Tl'inslou-, 63 S. C'., 532; S. zr. J O ~ ~ Z P T ,  
81 S. C., 534; S. v. Barringer, 110 h'. C., 5.25, 529; X r C ' l ~ s s  2.. X e e k i t ~ ,  
117 K. C., 31, 39 ;  Gwene v. O w e n ,  123 S. C., 212, 222; Smith r .  1T7il- 
kins, 164 S. C., 136, 146; X o r a n  c .  Comrs., 168 N. C., 289. I t  follo~i-q, 
then, that  the invalidity of the clausc purporting to authorize the levy 
of a tax to supplement the general county fund, i n  addition to the rate 
a l lomd by the Constitution, does not essentially nullify tllc other pro- 
1-isions of the act of 1923. W e  see no sufficiellt reason for holtling that  
a tax separately leried for any of the special purposes thereill specified 
(excluding the tax to supplement the gnleral county fund)  may not be 
collected if the r~quirements  as to the manncr of making the levy are 
complied with. So the controversy between the parties in the case 
before us turns upon the question whether the tax of 3 cents was h i e d  
for special purposes, as contended by the defendant, or for  tlir benefit 
of the general county fund, as contended by the r la in tiff. I f  i t  was 
imposed to supplement the general county fund, as the nlinutes of the 
board seem to indicate, i t  cannot be collected. 
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This conclusion leads to consideration of the objection which presents 
the question whether the record of the coinmissioners can be attacked 
and error shown in  a collateral proceeding between the taxpayer and the 
tax collector. As stated heretofore, the minutes show that 18 cents on 
property valued at $100 was levied for general county purposes. Can 
the record showing this levy be contradicted or altered or corrected a t  
the instance of the officer who collects the taxes, when tEe commissioners 
are given no opportunity to be heard?  Would not such procedure 
demoralize the system under which taxes arc  levied, and result i n  

. . . "ruin upon ruin, rout on rout, 
Confusion worse confounded"? 

The  register of deeds is constituted clerk e x  o,ficio of the board of 
commissioners, and is required to  record all the  proceedings of the 
board in a book to be provided for this purpose. C. S., 1300, 1310. 
The object is  to preserve a memorial of official transactions, which shall 
serve both as a record and as a guide. By this memorial the  commis- 
sioners speak. I t  is the evidence of what they h a r e  said and done-the 
record of their proceedings. "Courts of record speak only in their 
records. They preserve written menlorials of their proceedings, which 
are exclusively the evidence of those proceedings. 'If they choose to keep 
minutes, which they understand and can act on to their own satisfaction, 
it is well. I f  from them they can afterwards undertake to draw out t h ~  
record to perpetuate it to their successors or to communicate its contents 
to another court, I know nothing to prevent them, but the difficulty in 
their own minds of being sure they make it what . t  was intended 
originally to be. But  until the record be so franled, another court can- 
not know more than the words of the miuutes in themselres import. 
The records may be identified by testimony, but their contents cannot 
be altered, nor their meaning explained by parol. The  acts of the court 
cannot thus be established." W a d e  v. Odtweal .  14  K. C.. 423. This 
conclusion, we think, is sustained by several decisions. Cl ine  v. L ~ m o n ,  
4 N. C., 323; Spencer  v. Cohoon,  18  K. C., 27; Gnlloway v. X c K e i f h e n ,  
27 S. C., 1 2 ;  Edzcards  v. T i p t o n ,  77 N .  C., 222, 226; ll'ilson v. ,Ifark- 
l e y ,  133 N. C., 616; R e  J o s e p h  Y o u n g ,  22 L. R. A. (U. S.)  (Cal.) ,  330. 

Can the record of the levy yet be amended if it  was incorrectly made 
and is not subject to collateral at tack? 

I f  the tax  of 3 cents was properly levied and apportioned, as con- 
tended by the defendant, and mas combined with the county tax by the 
clerk of the board only as a matter of convenience to him in making his 
computation and as a means of obviating the necessity of running out 
two calculations, i t  may be possible for the commissimers to amend 
their record n u n c  pro t u n e ,  so that  i t  may "speak the truth." I n  Wal- 
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ton v. Pearson, 85 K. C., 35, 48, it is said:  "It is the duty of every 
court to supply the  omissions of its officers i n  recording its proceedings, 
and to see that  its record truly sets forth its action in each and every 
instance; and this i t  must do upon the application of any person 'inter- 
ested, and without regard to its effect upon the rights of parties or of 
third persons; and neither is  i t  open to any other tribunal to call i11 
q~lestion the propriety of its action or the verity of its records as made. 
This power of a court to amend its records has been too often recognized 
by this Court, and its exercise commended, to require the citation of 
authorities, other than a few of the lcading cases 011 the subject. See 
Phillipse c. Higdon, 44 K. C., 380; Foster 21. W o o d f i n ,  6 5  N. C., 20;  
Jfayo v. W h i t s o n ,  47 AT. C., 231; Kirkland v. Xangum, 50 N. C., 313." 

But  such amendment can be made only by the commissioners, and . . 

only in ease they find that  tlic entry on their minutes is incorrect--that 
it does not speak tlie truth.  I f  the tax was levied, as it now appears on 
their record, they ha re  no power to amend it. Bu t  in view of the 
importance of tlie controrersy, me think they should have an opportunity 
to be heard. We have, therefore, concluded that  the rights of the par- 
ties may be protected arid tlie coritroversy more satisfactorily determined 
by remanding the cause to tlie Superior Court of Pasquotank County, 
with leave to the plaintiff or tlie defendant to more that  the board of 
commissioners be made a party to the action. 311 tlie questions invo l~ed  
in the appeal may then be disposed of in accordance with this decisioll. 
I f  the board be not made a party, or if it  be determined that  the tax of 
18 cents m s  in fact levicd for general county purposes, as i t  now 
appears u p o ~ i  the minutes of the board, the order restraining the collec- 
tion of the tax in  excess of 15 cents sliould be niade permanent. F o r  
these reasons the judgment is and the cause remanded. 

Tlie plaintiff r i l l  recbvcr the cost of this appeal. 
Reversed and remanded. 

STATE v. JIII.LARD HESDRICICS. 

(Filed 5 March, 1024.) 

Evidence--Expert Opinion-Handwriting-Criminal Law-Larceny. 
Where relevant to the inquiry in a criminal action for the stealing of an 

automobile to shov that the accused was present in a certain city at the 
time thereof. which tlie defendant denied and has offered evidence to the 
contrary, it is competent for a nitness to offer in eriderice a leaf cut by 
himself from a hotel register indicating the name of tlie hotel and dates 
of registration of guests, nith the surname of tlie accused entered thereon 
under the date of the cornmichion of tlie crime, and to testify that it was 
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a leaf from the hotel register then kept for the registration of guests, 
with an entry of one under the surname of the accused, but with different 
initials, and, under C. S., 1784, for experts in handnritir~g, by comparison. 
to. testify their opinion that the person who made tlle entry on the hotel 
register was tlle same as the one who signed certain papers introduced 
upon the trial and admitted to be in the handwriting of the accused. 

ADahls, J., dissenting ; STACY, J., concurring in the dissenting opinion. 

- ~ P P E A L  by defendant from Bond, J., at  J u n e  Term, 1'323, of DCRHAM. 
T h e  defendant was convicted of the larceny of an  automobile, and 

from the judgment on the verdict appealed. 
The  automobile was stolen from the garage of Dr .  Bowling, the owner, 

ou the  night of 10 September, 1920, between 10 o'c1o;k a t  night and 
daylight. H e  offered a reward of $100 for its recovery, *but did not 
locate i t  until 6 October, 1921, a t   hist ton, K. C. T h e  car was com- 
pletely identified, although on inspection i t  was found that the number 
alid inarks on the engine and carburetor had been knocked off with a 
chisel and mutilated. I t  mas found in the possession of one Gordon, 
wllo purchased i t  from Roy Ingram,  who himself purchased it from 
the defendant i n  the latter part  of February, 1921. 

T h e  defendant testified that  he got the car from olie Bill York, a t  
Cheraw, S. C., on election day of the year 1920, but produced no other 
evidence than his own statement of this. Thus  the c ~ r  was traced to 
the possession of the defendant a little less than  two months after it 
was stolen. T h e  State, i n  ordcr to connect the defendant with the theft, 
introduced evidence to show that  he  n a s  in  Durham a t  the time the car 
was missed. C. E. Stewart, witness for the State, showed a paper which 
purported to be a printed leaf out of the rc>gister of the Church Street 
Hotel, in Durham, and testified: "1 got that  paper f -om the register 
a t  the Church Street Hotel. I personally took it out of the Church 
Street Hotel register. Mr.  Clayton was n i t h  me when I took it out. 
I got i t  a week or two after Dr .  Bowling's car was found." The entry 
upon this sheet in the register was dated 10 September, 1920, and the  
liarne appearing thereon was signed "F. D. Henclricke." Expert  wit- 
nesses, under the statute (C. s., 1784)) were introduced to compare 
this entry on the Church Street Hotel register on 10  Eleptember, 1920, 
with the admitted signatures of the defendant to the bonds executed in 
this cause, and also a n  affidavit filed by t h ~  defendant in the cause. 

The  defendant excepted to the refusal of a judgment of nonsuit. 
Both tlle defendant and his wife pleaded an  alibi on 10 September, 

1920. The defendant testified: '.On the night of 10 September, 1920, 
I was out about five miles from High Point, a t  my aunt s, Annie dllred. 
I was not i n  Durham that  night. I never stayed all night in Durham 
in  my life." T h e  wife testified that  they were out a t  his aunt's house 
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the night of 9 September, and further testified that her husband was 
in High Point  between 9 September and election day. 

L-pon the rerdict of guilty the defendant appealed. 

. l t f o rney -Gemra l  X a n n i n g  and  Assis tant  A f t o r n ~ y - G e n e r a l  S a s h  for 
the S ta te .  

H a m m e r  CE X o s e r  for defendant .  

CLARK, C. J. C. S., 1784, provides: "In all trials in  this State, when 
it may otherwise be competent and relevant to compare handwritings, a 
conlparison of a disputed writing with any writing proved to the satis- 
faction of the judge to be genuine shall be permitted to be made by 
witnesses, and such writing and the evidence of witnesses respecting the 
same may be submitted to the court and jury as eridence of the genuine- 
ness, or otherwise, of the writing in  dispute." I n  this case it was a link 
in the evidence for the State to prove the presence of defendant Hen- 
dricks at Durham on 10 September, 1920, when the automobile was 
stolen, and, to prove this fact, a paper-writing purporting to be a leaf, 
TI i th the printed heading, from the register of the Church Street Hotel, 
b m r i ~ ~ g  (late 10 September, 1920, was ii~troduced for the purpose of 
prorillg that the name therein registered was in  the handwriting of the 
defendant. Proof of his handwriting vas ,  therefore, relevant and as a 
basis for comparison of the signature in controversy with his admitted 
llanclwritiilg on the papers ill this action with the signature on the  leaf 
was competent vhen  properly identified and authenticated. 

The defendant makes two objections to the admission of this e l i -  
dence-first, that the paper itself was not sufficiently identified as the 
register of this particular hotel; and second, even if it had been so 
identified, it was not admissible in evidence against this defendant. 

The eridence of the witness Stewart is clear and distinct that  this 
sheet was taken by himself from the register of the Church Street Hotel. 
It was not necessary to introduce the clerk of the hotel to prove that 
the defendant made this signature upon such register. The  evidence 
of the nitness S t c ~ r a r t  that  it was a part of that register, bearing date 
of 10 September, 1920, if heliered, which was a matter for the jury, 
was sufficient to identify the paper as a part of the register of the hotel; 
and second, the experts testified that  the signature up011 that sheet of 
the register was in  the same handwriting, in their opinion, as that  on 
the bonds and affidarit; and the defendant himself claimed that  he  had 
a brother, named F. D: Hendricks, but that this signature was not in 
his handwriting. 

I t  has been held that such registers are admissible both as to the 
party writing the name on the register and the date on which i t  mas 
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written. I n  Latham v. State, 172 S. W. (Texas), 801, it is said: '(He 
had the hotel register with him, which was identified by him as such at 
the time. The best evidence of the fact mas the hotel Eegister with her 
signature thereon." There was a rehearing in that case, in which the 
original decision of the court was reversed on anothel point, but the 
Court said: "Now, what would be the best or primary evidence that she 
had registered under the name of Mrs. C. (7. Evert? There can be no 
question that the register of the hotel would be the best e~idence of that 
fact." 

I n  James zl. Conklin, 158 Ill. App., 643, it is said: "We do not think 
the court erred in admitting in evidence the hotel register and expense 
account of Kurtz. They were competent as bearing upon the contention 
of appellee that Kurtz was not in Olney on 28 August, 1905, and for 
that reason he could have been at appellant's place of business on that 
day, the date of his receipt to the bills in question." 

The evidence in  this case by Stewart is that he cut this particular leaf 
with this signature out of the register of the Church Street Hotel, bear- 
ing date 10 September, 1920, and that he cut it out in the presence of 
Clayton, and that there has been no alteration or change in the leaf since 
he had thus cut it out. Of the truth of his statement the jury was the 
sole judge. 

The expert witnesses having further testified as authorized by C. S., 
1784, that in their opinion the handwriting on this leaf of the register 
was the same as that of the signature of the defendant to the bond and - 
other papers in  this cause, there mas no error in leaving the case to 
the jury. 

I t  is not essential that the hotel register itself must be brought into 
court and by its proper custodian. I t  is sufficient if it ,s proven to the 
complete satisfaction of the jury that this particular :sheet, with this 
signature, was taken from the hotel register bearing the date in ques- 
tion, and that the experts could satisfy the jury that the signature on 
that sheet was made by the same hand which wrote the name of the 
defendant on the papers in this cause. A letter or any other paper with 
similar identification of the time and place where written would be 
competent. 

The contents of the hotel register is not to be proven, nor is it intro- 
duced to prove any other fact than that the signature on that leaf mas 
made by the defendant with the identification of the lime and place. 
I t  is no act of the hotel, but merely the presence of the defendant in 
Durham which is sought to be proved. 

The defendant further assigns as error that the court charged the 
jury that the expert witness, Jones, testified that he examined the sheet 
which Stewart had testified he had taken from the Church Street Hotel 



register i n  Durham, bearing date 10 September, 1920, and that, com- 
paring that  sheet with the other three papers that  were admitted to be 
in the handwriting of the prisoner, the expert testified that  in his 
opinion all four-that is, the word "Hendricks" in  all four of the 
names-was the same handwriting, and that  the  same hand did the 
writing; and also assigns as error tha t  the court charged the jury:  
"The Sta te  contends that  this defendant was here in  Durham the night 
that the  car was taken; that  the hotel register leaf kept entries made 
as people would come in, day by day, showing the  time of arrival and 
departure of different people, the number of room, etc.; that  i t  shows 
that on Friday,  10 September, 1920, a man registered there as I?. D. 
Hendricks; that  he  mas assigned to  room 8; that  he  arrived at 7:45, 
nhether i n  the li~oriling or evening does not appear, and that  he left, 
after paying a bill which had r u n  u p  to $3. The Sta te  contends that  
you ought to find from the eridence in this case that  the hand that  wrote 
the word 'Hendricks' xvas that  of the prisoner, and contends that  there 
is a paper here tha t  i t  is admitted-three papers-all three of which 
ha re  the  word 'Hendricks,' not the same initials, but the same surname, 
and the State contends you ought to find as a fact the word 'Hendricks' 
in all four of them was written by the prisoner, and that  they ought to 
colirince you that  he was here in Durham on the day or during the 
night on T\-liich Dr .  Bowling's car 15-as stolen." 

The defendant further assigns as error the additional contention of 
the State that, i n  the face of these facts-that a man with a stolen car, 
as the Sta te  contends, i n  his possession, with the number which would 
serre to identify the car chiseled out, but with the car identified, in his 
possession, and with the hotel register showing his presence in Durham 
the identical night the car was stolen-the Sta te  contends you ought to 
find beyond a reasonable doubt that  the prisoner is the man who stole 
and carried away the Hudson Super-six that  belongs to Dr .  Ro~vling." 

These were correct statements of the contentions of the State. I f  the 
jury believed, of which they were the sole judges, that  the hotel sheet 
shown in  eridence was cut by Stewart from the Church Street Hotel 
register, in Durham, bearing entries for the date of 10 September, 1920, 
and that  the same had not been altered, it mas not necessary that  the 
whole hotel register should h a r e  been put in evidence, nor that  it should 
be produced by i ts  custodian. The  essential fact is, was i t  the leaf of 
the hotel register of that date, and if so, it  was competent to be put  in 
eridence and for experts, under the statute (C. S., 1784) to testify as 
to i t  being, i n  their opinion, in the same handwriting of the defendant 
made in the proceedings in this cause. 

Upon consideration of all the exceptions, we find 
S o  error. 
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ADAMS, J., dissenting. 
The defendant, who lived in High Point, was conrictetl of the larceny 

of an automobile, the property of Dr. E. H. Bowling, whose home was 
in Durham. The car mas stolen from Dr. Bowling's garage on the night 
of 10 September, 1920, and was recovered by him on 6 October, 1921, 
at Winston-Salem. I t  was definitely identified although the numbers 
on the engine and carbureter had been removed. I t  was found in the 
possession of a man named Gordon. H e  had purchawd it from Roy 
Ingram, and Ingram from the defendant. The defendant claimed to 
hare gotten it from Bill York, at  Cheram, S. C. To show that the 
defendant was in Durham when the car was stolen the State introduced 
as a witness C. E. Stewart, who was asked the following questions: 

"Q. I hand you a paper and ask you what that purports to be? A. 
I t  purports to be a leaf out of the register at the Churvh Street Hotel. 
Church Street Hotel is at the corner of Parrish Strwt  and Church 
Street in Durham. 

"Q. What date does that paper bear? ,9. I got that paper from the 
register at  the Church Street Hotel. I personally took it out of the 
Church Street Hotel register. Mr. Clayton was with rne when I took 
it out. I got it a meek or two after Dr. Bowling got his car back. 

"Q. Was that some time in  the fall of 19211 A. Yes, sir. I said 
I got that from the hotel. Mr. Clayton was present w'ien I got it. I 
have had possession of i t  most of the time and Mr. Mr. G. Bramham 
had it the rest of the time. I t  is exactly like it was when I took it from 
the hotel register. There have been no changes or mutilations on it 
and no writings have been added to it." 

The defendant in apt time objected to each of thesl. questions and 
to the admission of the paper in  evidence. 

The witness then said: "I find on that paper, dated 10 September, 
1920, the name of a man Hendricks. His  initials appear to be F. D. 
I have never seen defendant write his name. I nerei. saw him give 
either one of the bonds." 

Kick Lewis, a witness for the State, testified: "I do not work at 
Church Street Hotel. I have neyer worked there. The Durham Hotel 
and Church Street Hotel in 1920 were operated by the same person. 
I own the Durham Hotel. I bought it from the man who used to run 
the Church Street Hotel. I do not know the register that was used 
in the Church Street Hotel in 1920. I see the leaf thal came from the 
Church Street Hotel; it looks like the Durham Hotel t3 me. I cannot 
understand how that came from the Durham Hotel. They showed it 
to me the other day. I do not know whether they used the same register 
at both hotels in 1920. Steve Changaris might have taken some leaves 
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with him to the Church Street Hotel. H e  was in charge of it in 1920. 
I do not remember who was the clerk. I never saw those leaves up 
there. I had nothing to do with the Church Street Hotel. I never 
have been there in my life. That might have come from the Church 
Street Hotel but that has Durham Hotel on there. I n  1919 I bought 
the Durham Hotel from Stere Changaris. I do not know what register 
he used in the Church Street Hotel. I have never been up there. They 
were both operated by the same man prior to the time I bought it. I 
purchased the Durham Hotel, I think, in January, 1919, or 1920. I 
never did own the Church Street Hotel. I never have been up there. 
I heard that the same people owned them both prior to January, 1919. 
This leaf says the Durham Hotel. I do not knom whether it came 
froin the Durham Hotel or Church Street Hotel. This does not say 
anything about Church Street Hotel; i t  was the Durham Hotel. I 
do not think it came out of the Church Street Hotel. I do not knom 
whether it did or not. I never gave it to Stewart out of my register. 
I do not know where it came from." 

Papers were introduced bearing the defendant's name in his hand- 
writing, and experts compared this with the entry on the hotel register 
and expressed the opinion that the handwriting in each was the same. 
This was excepted to by the defendant. 

I n  this case the disputed writing was the name of F. D. Hendricks 
as it appeared on a paper purporting, as testified by one witness, to 
be a leaf from the register of the Church Street Hotel, and as testified 
by another, from the register of the Durham Hotel. The contested 
question was whether this name was in the handwriting of the defend- 
ant. I t  was the purpose of the prosecution to show that the defendant 
registered under the name of F. D. Hendricks a short while before 
the car was stolen, that he disappeared about the time it lvas lost, and 
that sixty days afterwards he had the car in his possession. Proof 
of his handwriting was therefore relevant, and as a basis for compari- 
son of the signature in controversy with his admitted handwriting, the 
register was competent wlzen properly identified and authenticated. 
Lafhmn v. State, 172 S. W., 797, 801, 808; James c. Conklin, 158 Ill. 
App., 640, 643; People v. NcKeoz~va, 171 Ill. App., 146. 

The defendant contended that the signature had been admitted in 
evidence without due proof that the leaf on which it was written was 
a part of the register of the Church Street Hotel. Proof that the leaf 
had been taken from the register of this hotel was particularly impor- 
tant in view of a conflict in the testimony of Stewart and of Lewis. 
Stewart said he had taken it "out of the Church Street Hotel register." 
Lewis testified, "This leaf says the Durham Hotel." Identification of 
the paper was therefore absolutely essential to a fair  trial. 



334 I N  THE SUPREME COURT. [ IS7  

I n  the opinion of the Court it is said that the loose leaf was properly 
identified by Stewart. This conclusion, I think, is not justified. I t  
was this pretended identification to which the defeidant objected i n  
limine. H e  objected because Stewart's testimony was manifestly based 
either upon the "purport" of the register or upon information derived 
from another. I n  either erent the basis of his pretended identification 
was not sufficient. What are the facts? The car was stolen on 10 
September, 1920. More than a year afterwards two men who, so far 
as the record shows, had never before entered the Church Street Hotel 
went there and, without the knowledge or consent of ~ . n y  one connected 
with the hotel, abstracted a leaf on which was written the name of 
F. D. Hendricks. Why did these men conclude t h ~ t  the book from 
which the leaf was taken was the hotel register? I f  from what some 
one told them, Stewart's testimony was incompetent :IS hearsay. This 
is elementary. But there is no evidence that any one told them any- 
thing. I f  they reached their conclusion from what the book purported 
to be, Stewart's testimony was equally incompetent. 

The rule is that a record of this character must come from the proper 
custody, and that its identity and genuineness must be established; 
for the court must be satisfied by legal and competent evidence that 
the paper is what it purports to be. The reasons for the rule are thus 
formulated by Wigmore in his work on Evidence: 

1. "Most documents bear a signature, or otherwise purport on their 
face to be of a certain person's authorship. Hence a special necessity 
exists for separating the external evidence of authorship from the mere 
existence of the purporting document. A horse or a coat contains upon 
itself no indications of ownership; when it is claimed that Doe wore 
it or rode it, all can appreciate that this element is missing and must 
be supplied by evidence. But a document purports in itself to indicate 
its authorship; and the perception that this element is nevertheless 
missing, and must still be supplied, is likely not to occur. There is a 
natural tendency to forget it. Thus it has constantly to be emphasized 
by the judicial requirement of evidence to that effect. 

2. "The original of a writing is usually presented to the tribunal 'in 
specie,' while other material objects are not required to be and seldom 
are brought into court (except such articles as the tolds of a crime or 
the clothes of a victim) ; so that, in practice, the most common oppor- 
tunity for the operation of this aberrant tendency occurs for writings, 
visibly in  existence and mutely suggesting that they are all that they 
purport to be. Thus the mental tendency is especially forcible, fre- 
quent, and misleading where documents are involved For these two 
reasons, then, i t  has happened that the specific rules that have grown 
up concerning modes of authentication have come to ].elate to writings 
alone. 
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"Thus i t  i s  that  i n  the traditions of the common lam a wise emphasis 
has been placed upon the necessity of supplying the  logical element of 
authenticity for writings. T h e  general principle has been enforced 
that  a writing purporting to be of a certain authorship cannot go to 
the jury as  possibly genuine merely on the strength of this purpor t ;  
there must be some evidence of the genuineness (or execution) of it." 
Vol. I V  (2 ed.), see. 2130. 

I t  seems to me that  the opinion of the Court has lost sight of this 
distinction and has confused "the mere existence of the purporting 
document" with the external evidence of its identification, and i n  con- 
sequence of this  ('aberrant tendency" has approved the admission of 
incompetent evidence. T h e  foundation for the admission of the objec- 
tionable evidence should first have been laid by proving that  the register 
from which the leaf had been taken contained a record of the names 
of guests and other entries made a t  the date mentioned i n  the  regular 
course of the business conducted by the hotel. Reeves v.  Davis, 80 
X. C., 209; X o t t  v. Ranzsay, 92 27. C., 152; Glenn v. Ow, 96 N. C., 
413; Sprimgs v. Schenck, 106 n'. C., 154;  Dardpn v. Steamboat Co., 
107 N .  C., 437, 446; Cheatham 1%. Young ,  113 N.  C., 161;  Trust  Co. v. 
Benbow, 135 N. C., 303; Edwards c .  Erwin,  148 N. C., 429. 

For error i n  the admission of evidence there should be a new trial. 

STACY, J., concurs in this opinion. 

D. E. COBB. ADMINISTRATOR, v. GEORGE M. FOUNTAIS ARD 

R. S. FOUNTAIR', ADMISISTRATORS. 

(Filed 6 March, 1924.) 

1. Guardian and Ward-Estates-Settlement. 
The general principle that a guardian may discharge himself of his 

trust as such by turning over to the person lawfully entitled thereto 
whatever security he may have taken in good faith, as guardian, as a 
result of the prudent management of his ward's estate, and thus dis- 
charge himself of liability, is subject to the esception that there be not 
special reason existing to the contrary. 

2. same--Trust& 
TT7hile the word "trust" in its application to a guardian in the man- 

agement of his ward's estate has a more restricted significance, upon 
his qualification as such, he assumes all the responsibilities of his posi- 
tion and obligates himself to esercise such care and diligence in the 
management of his ward's estate as a man of ordinary care, prudence 
and intelligence uses in the management of his own business. 
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3. Same-Presumptions-PFima Facie CaseEvidence-Questions for 
Jury. 

The complaint in an action against a guardian a1 eged that he had 
loaned money of his \~ard's.estate to one beyond the State, and the 
jurisdiction of our courts, on a note that was long past due and unpaid; 
and upon demurrer, considered as admitting these allegations, it was 
Iteld the circumstances of this transaction made out a p ~ i m a  facie case 
that he had not acted with the care or prudence required of him, and 
raised the issue for the jury to determine. 

APPEAL from Connor, J., at November Term, 1923, of EDGECOMBE. 
The material allegations of the complaint are sul~stantially these: 

(1) Several years ago G. M. T. Fountain, deceased, qualified as guardian 
of Nancy L. Hargrore (who at that time and afterwards until her death 
was insane and confined in the State Hospital at Raleigh) and had 
the sole management of her estate. (2) As such guardian he loaned 
$2,400 (her money) to a resident of South Carolina an'3 took as security 
therefor a mortgage or deed of trust on real property, situated in that 
state. (3)  H e  never reported to the court the nature of this inrest- 
ment and nerer had the court's approval of. the loan. Excepting in- 
terest no payments have been made, and it is not im~probable that the 
loan or a part of i t  will be entirely lost. (4) Kancy Hargrove died 
in 1921 and the plaintiff is her administrator. (5 )  G. M. T. Fountain 
died in 1923 and the defendants are the administrator's of his estate. 
( 6 )  The note for said $2,400 with interest is overdue. ( 7 )  The plain- 
tiff as administrator of Kancy L. Hargrova made demand upon G. M. T. 
Fountain and, after his death, upon the defendants as his administrators 
for the payment of said loan and interest, and the defmdants have neg- 
lected and refused and still neglect and refuse to pay to the plaintiff 
the amount so demanded. (8) The plaintiff is read) to settle in full 
as administrator of his intestate and to file his final account, and is 
prerented from doing so by the failure of the defendants to make pay- 
ment of said loan. (9) The estate of said G. M. T.  Fcuntain is solvent. 

The plaintiff prays judgment against the defendants for $2,400, with 
interest thereon from 14 January, 1923, and costs. 

The defendants demurred to the complaint on the following grounds: 
1. I t  does not show that defendant's intestate failed to use such degree 

of care and prudence as guardian of plaintiff's intestate as to render 
his estate liable for any loss plaintiff's intestate's estate may sustain. 

2. I t  does not show that plaintiff's intestate has sustained any loss 
or damage. 

3. I t  does not allege that said loan was not made in good faith and 
in the exercise of that degree of care and diligence required by law. 

4. Said complaint does not show that said transaction complained 
of has ever been repudiated by plaintiff or those he represents. 
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5 .  Such complaint fails to set forth facts and circumstances neces- 
sary to charge the defendant's intestate's estate with personal liability. 

Judge Connor overruled the demurrer, and the defendants appealed. 

Allsbrook & Phil l ips  for plaintiff. 
Geo. 111. Foulztain for defendants. 

XDAAIS, J, d s  a general rule a guardian may discharge himself at 
the termination of his trust by turning over to the person lawfully 
entitled thereto whatever securities he may have taken in good faith 
as a result of the prudent management of his ward's estate. Schouler's 
Domestic Relations, 544, sec. 386. "The ward is bound to accept a 
bond in  discharge of a guardian which the latter properly took and has 
not made his o~vn by fraud or laches. The Court has said that such 
bonds, in truth, belong to the ward, and that although they are negoti- 
able, one n ho takes them from the guardian with notice must account 
for them to the ward. Poulell v. Jones, 36 N. C., 337; E x u m  v. Bow-  
den ,  39 N .  C., 281. I t  follows that in equity the guardian is entitled 
to transfer the bonds to the ward in satisfaction and is not bound to 
pay the ward in money. Indeed, the statute expressly provides that 
the guardian may assign any uncollected bonds to the-ur&d and that 
such assignment shall be a discharge pro fanto." R u f i n ,  C.  J., in Good- 
S O R  c. G o o d ~ ~ x ,  41 S. C., 238, 242; Rev. Sts. of N. C., Vol. I, 310; C. S., 
2368, 8107. But this general rule, like most others, is subject to excep- 
tion. Hence, the Court afterward said: "It cannot be doubted that a 
guardian may discharge himself by delivery over to the ward upon a 
settlemelit of the notes which he has taken as guardian, provided there 
be no special reason to the contrary." W h i t f o r d  v. F o y ,  71 N. C., 527. 
Since the demurrer admits the truth of the complaint, the question is 
whether the facts alleged bring the case at  bar within the proviso. 

While in its more restricted acceptation the word "trust" may have 
acquired a meaning distinct from the confidence usually reposed in one 
who sustains to another the relation of guardian, it is nevertheless 
established as a rule of equity that where a person qualifies as the 
guardian of an estate and engages to act upon the trust-and confidence 
thus reposed in him the court, in order to protect the estate, will deal 
with hini as a trustee. Fpon this principle the intestate of the defend- 
ants, upon his qualification as guardian, assumed all the responsibilities 
and duties of his 12osition and obligated himself to exercise such care - 
and diligence in the management of his ward's estate as men of ordi- - - 
nary care, prudence, and intelligence use in the management of their 
own business. His  trust called for the exercise of good faith. for his - 
persorial oversight and supervision of the trust funds, and for the ob- 
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servance of the statutory provisions relating to his fiduciary obligation. 
Tiffany's Persons and Domestic Relations, 318; Schouler's Domestic 
Relations, 451, see. 321; Black on Trusts and Trustees, Vol. 11, sec. 
499; Moore  v. A s k e w ,  85 N. C., 190; Coll ins  v. Gooch,  97 N.  C., 186. 
I n  the management of his ward's funds, did the guardian exercise the 
degree of care demanded by the exigency of his trust? 

As it is more prudent for a guardian to invest t i ~ s t  funds in his 
own State, where they may be kept under his immediate observation 
and within the jurisdiction of the domestic courts, we think the invest- 
ment of his ward's money in securities which are beyond the jurisdic- 
tion should be disapproved unless made under rare and exceptional 
circumstances. The precise question has riot heretofore been considered 
by this Court. I n  Coll ins  v. Gooch,  supra ,  the receiver of an estate be- 
longing to minors deposited some of their money in a bank in Rorfolk 
without taking additional security, and the bank failed. The Court 
held that the guardian was liable for the loss, and remarked: "We think 
a guardian would be deemed derelict who should thus invest the estate 
of his wards by deposit in  another State without security. However 
solvent may be the person or persons to whom, as principal, money is 
loaned, it is his duty to require further security." The decision turned 
upon the lack of security rather than the place of investment; but both 
questions were discussed in a case decided by the Supreme Judicial 
Court of Maine. There it was said: "It is true that it probably suffi- 
ciently appears upon the face of the account that these three items 
were investments without security, and also that they were made beyond 
the jurisdiction of the Court. The former infirmity renders the ac- 
countant responsible for all losses thence arising, J Ia t tocks  v. X o u l t o n ,  
84 Me., 545, and the latter, except under peculiar circumstances non- 
existent in the case at bar, also subjects him to the peril of responsi- 
bility for the safety of the fund." I n  r e  Moore,  112 Me., 119; Ann. 
Cas., 1917 A, 645. 

Other courts have reached substantially the same conclusion, as mill 
appear from a few excerpts. "While, therefore, we are not disposed 
to say that an investment by a trustee in another State can never be 
consistent with the prudence and diligence required of him by the law, 
we still feel bound to say that such an investment, which takes the 
trust fund beyond our own jurisdiction, subjects it to other lams and 
the risk and inconvenience of distance and of foreign tribunals, will 
not be upheld by us as a general rule, and never unlejs in the presence 
of a clear and strong necessity, or a very pressing emergency." Omnis-  
t o n  v. Olcot t ,  84 N.  Y., 339, 343. "In view of the inherent objections 
to such investments, of the familiar rules of equity which regard them 
with distrust, and of the careful exclusion of such mortgages from the 
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broad range of permissible trust investments mentioned in  the General 
Statutes, 495, we think that loans on promissory notes secured by mort- 
gage of land in other States, and the prchaBe of such notes,-cannot 
be regarded as prima facie a proper investment of trust funds; and that 
a trustee must justify such use of his funds by proof not only of good 
faith, but of due diligence on his part in ascertaining the safety of the 
particular investment." S. v. Washburn, G7 Conn., 187, 194. "The 
tutor had no right to send the minor's property beyond the State except 
for the collection of money due on obligations. H e  had no right or 
authority to invest these funds beyond the limits of the State and out 
of the jurisdiction of the court having jurisdiction of the tutorship." 
Welsh v. Bazter, 13 So. (La.), 629. See, also, Selph v. Burton's Admr., 
68 S. W., 407; Lvne v. Perrin, 31 S. W., 869. 

While not disposed to hold that a guardian may never invest his 
~vard's funds beyond the jurisdiction of the domestic courts, we are of 
opinion that such investment is prima facie improper and that upon 
proof thereof it is incumbent upon him. at  the risk of an adverse ver- 
dict if he fail, to proceed with evidenck tending to show that he has 
faithfully performed the duties imposed by his trust. I n  the instant 
case the question of the guardian's-fidelity or dereliction-whether he 
faithfully discharged his fiduciary obligation or disregarded or abused 
his trust-will be determined upon a full disclosure of all the facts, 
many of which, if not all, were essentially within his personal knowl- 
edge. We think, therefore, that his Honor, by overruling the demurrer 
and granting time for filing an answer, appropriately opened the way 
for an inquiry into all matters by which the courts may finally adjudi- 
cate the question of the guardian's neglect of duty or exemption from 
liability. 

We deem it not improper to say that the plaintiff's counsel have not 
assailed the character of the guardian or impeached his integrity or 
imputed to him any intentional failure to execute his trust. But they 
say that upon him and, after his death, upon his personal representa- 
tives devolved the duty of disclosing the facts pertaining to the invest- 
ment with a view to securing a proper settlement of the controversy 
between the parties. 

The judgment is 
Affirmed. 
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G. H. PITTUAN V. TOBACCO GROWERS CO-OPERATIT'E ASSOCIATION. 

(Filed 5 hIa~'ch, 1924.) 

1. Contracts-Fra~d-Co-operative Associations-Collateral Attack-Quo 
Warrant-Corporations. 
h member of a coiiperative tobacco growers association, formed and 

incorporated under a valid statute, cannot attack the validity of the 
organization for lack of a sutficieitt number of signers, i t  being for the 
State upon a q u o  warranto to vitiate the incorporation. 

a. Contracts - Co.operatlve A~sasocia.tions-~au1(1-Evidenc8-Qwestions 
for Jury. 

Eridence that a member of a coiiperatire tobacco !:rowers association 
Iiad been afforded ample opportunity to read and understand the mem- 
bership contract before signing it ,  and who could ha1.e done so, is suffi- 
cient to take the case to the jury upon his defense that  he had been 
induced by the fraudulent misrepresentations of the association a s  to 
its contents. 

The fraudulent misrepresentations upon which a party seeks to set 
aside his written contracts must, among other things, have been reason- 
ably relied on, and an instruction to this effect up1111 the evidence in 
this case is held to be without error. 

4. Same-Promissory Representations. 
Promissory representations looking to future profits or advantages 

cannot be considered upon the issue a s  to whether a party signing a 
contract with full opportunity to know its contents, was induced thereto 
by the fraudulent misrepresentations of the other paity to the contract. 

A member of a tobacco growers association canmt  avoid his mem- 
bership contract upon the ground of mismanagement of the corporation 
after its organization. 

APPEAL by  plaintiff f r o m  H o ~ t o n ,  J., a t  August  Term,  1923, of PITT. 
T h e  plaintiff was  a merchant  a n d  was  vice-president of a l a rge  mer- 

cantile corporat ion doing a n  annua l  business of $300,000. H e  w a s  
besides a fa rmer ,  cu l t i ra t ing  100  acres of h i s  own land  a n d  wi th  a 
number of tenants. I t  mas i n  evidence t h a t  on t h e  oi.ganization of t h e  
defendant association h e  became much  interested, obtained a number  
of contracts a n d  kept  t h e m  i n  h i s  s tore;  dis t r ibuted them to h i s  cus- 
tomers and  others, and  advocated t h e  desirability of joining t h e  associ- 
ation. A t  a meet ing i n  Apr i l ,  1921, a t  his  store, f o r  t h e  organization 
of t h e  defendant  company a n d  obtaining members, ht. was present a n d  
handed out blank contracts asking others t o  read a n d  sign, a n d  t h e  
next d a y  signed t h e  contract himself.  H e  assisted -he  representative 
of t h e  Depar tment  of Agricul ture i n  obtaining signatures. 
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I n  September, 1922, seventeen months after he signed the contract, 
he alleged that he had been defrauded. H e  does not allege in his com- 
plaint that there were any false promises made to him without intention 
to perform them, but merely that the contents of the contract had been 
misrepresented and that he had not read the contract. 

The court submitted as issues arising on the pleadings: 
1. '.Had the defendant association on 1 January, 1922, failed to 

secure signatures of tobacco farmers or persons eligible for membership 
covering at  least one-half of the aggregate production of tobacco in 
North Carolina, Virginia, and South Carolina in 1920, as alleged in 
the con~plaint 2" to which the jury responded "Yes." 

2. TVas the signature of the plaintiff to the contract in controversy 
herein produced by the false and fraudulent representatiol~s of defend- 
ant, as alleged in the complaint ?" to which the jury answered (~Ko." 

3. "Is the contract in controversy void for lack of mutuality on ac- 
count of the difference in contract with F. A. Elks, as alleged in the 
complaint?" to which the court answered "KO." 

The court set aside the verdict on the first issue as a matter of law, 
a i d  upon the second and third issues entered judgment that the plain- 
tiff recorer nothing. The plaintiff appealed. 

A l b i o n  D~cnn for. p l a i n t i f .  
R l r ~ g ~ s s  d2 J o y n e r ,  J a s .  H.  Pou, S t e p h e n  C.  Bragazc, and  Julius 

Brozrn for de fendan t .  
d a m n  Sap i ro ,  E. L. H a y e s ,  T .  E.  B o w e n ,  and  L. L. L e u y  of counsel 

for de fendan t .  

CLARK, C. J .  There was no error in setting aside the response to the 
first issue. The defendant association was duly organized by ~ i r t u e  of 
a statute, the legality of which has been affirmed b this Court in Co- Y 
opprut ire  d s s n .  v. Jones ,  185 N. C., 263, a i d  has been recognized in 
other cases. I t s  ~ a l i d i t y  cannot be assailed in the manner thus at- 
tempted by alleging an insufficient number of signers. This is a col- 
lateral attack a i d  is not a direct attack by the State upon a quo  war-  
r a n f o  to ritiate the incorporation. Besides, there was no evidence of an 
insufficient sign-up, and if the plaintiff could hare brought this col- 
lateral attack to vitiate the organization, the burden was upon him to 
produce evidence to that effect. The court properly set aside the ver- 
dict upon that issue. 

Upon the second issue the jury have found that there was no fraud, 
and there was ample evidence to justify their verdict. The plaintiff, 
upon the uncontradicted eridence, was an early and earnest advocate 
of the association. He  kept copies of the contract in his store, dis- 
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tributed them to his customers, and advocated and signed it. H e  had 
full opportunity to read the same. 

I t  is needless to cite the many cases that would estop him as to the 
allegations that he did not know the contents of the contract. I t  is 
sufficient to cite GrifJjn v. L u m b e r  Co., 140 N.  C., 514, and cases there 
cited, which hold: "Before signing a deed the grantor should read it, 
or if unable to do so, should require it to be read to him, and failure to 
do so, in the absence of any fraud or false misrepresentation as to its 
contents, is negligence, for the result of which the law affords no re- 
dress. But when fraud or any device is resorted to by the grantee which 
prevents the reading, or having it read, the rule is different." I n  this 
case the plaintiff was an intelligent man, an advocate of signing the 
contract in  question, handed out the contracts to his, customers and 
others asking them to read and sign it. 

Upon examination of the instructions of the court upon the allega- 
tion of fraud we find no error. The court charged the jury that the 
plaintiff's reliance must have been reasonable, and there was no error 
in refusing to give the prayer requested. 

I n  Clements  v. Ins .  Co., 155 N.  C., 57, the matter iig fully discussed 
and there is no necessity of going over the well-settled law in a case 
where the plaintiff had the fullest opportunity to read the paper before 
signing and where there is no evidence that there was fraud or device 
to prevent him from reading the same. 

There was no error in failing to give the specific instructions asked 
as to promissory or opinion representations. The charge was properly 
directed to the law applicable to the evidence relevant to the issues 
raised by the pleadings, and the instructions of the judge were suffi- 
cient under the ruling laid down in the recent case of W i l l i a m s  v. 
Hedgepeth,  184 N .  C., 116; Cash Register Co. v. Townsend ,  137 N.  C., 
656. 

I n  PriCchard v. Dailey,  168 N.  C., 332, the Court said: "The repre- 
sentations of the defendant seem to be what are called promissory rep- 
resentations, looking to the future as to what can be done to the prop- 
erty, how profitable it was, and how much could be made by the invest- 
ment. Representations which merely amount to a statement of opinion 
go for nothing. One who relies on such affirmation made by a person 
whose interest might prompt him to invest the property with exagger- 
ated value does so at his peril, and must take the consequences of his 
own iwprudence. Cash Regis ter  Co.  v. Tozvnsend, 137 IT, C., 652; Kerr 
on Frauds and Mistakes, 83." 

A stronger case still is W i l s o n  v. I n s .  Co., 155 N.  C., 173, and Hol-  
Zingsworth v. S u p r e m e  Counci l ,  175 N.  C., 615, and, in fact, all our 
authorities are uniform upon this point. The authorities are conclu- 
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sive that  the judge committed no error in  trying the issue of fraud and, 
besides, that  the plaintiff failed to show that  any fraud had been com- 
mitted. 

As to the  first issue, as already said, there was no evidence to sustain 
the allegation that  there was an  insufficient sign-up; and, moreover, the 
certificate of the organization committee was conclusive upon the parties. 

The assignments of error upon the allegation of mismanagement can- 
not be sustained. A member of a defendant corporation cannot take 
adrantage of alleged mismanagement as a defense to his contract; and, 
beside,s, there was no evidence sustaining the allegation of mismanage- 
ment. 

After a full and careful consideration of the entire case, we find 
xo error. 

J. J. ADAJIS r. A S G I E R  BAXK AND TRUST COMPASP,  Isc., A X D  

FRAXKLIN T. D U P R E E ,  TRUSTEE. 

(Filed 5 March, 1924.) 

Injuncfion-Usury-Equity-P1eadings-Demurr-Evidence - Admis- 
sions. 

In a suit to enjoin foreclosure of a mortgage upon the ground of usury, 
a demurrer to the coml~laint alleging the usurious charge admits its 
truth, and the injunction is properly continued to the hearing uriless 
the defendant offers to reduce the charges to that allowed by l a l ~ ;  and 
his defense, upon the ground that equity requires the plaintiff to tender 
the lawful amount of the debt, is untenable. 

APPEAL from Daniels, J., a t  Kovember Term, 1923, of HARNETT. 
The plaintiff alleged that  on 1 April, 1920, he  executed and delivered 

to the  defendants a note in  the sun1 of $3,500, which he secured by a 
deed of trust on certain tracts of land; that of this sum only $3,000 
n a s  lent him, the remaining $500 being a bonus for the loan; that the 
transaction was usurious and illegal; that the defendants knowingly 
charged the  bonus with intent to collect i t ;  that  the defendants h a r e  
advertised the land for sale under the deed of trust, and if i t  is sold 
the plaintiff will be irreparably damaged. H e  further alleged that  a 
part of the debt had been paid. 

The  defendants demurred to these allegations on two grounds: 
1. I t  is not alleged that  the defendants or either of them are in- 

solvent, and the equitable relief prayed cannot be granted until this 
is so shown. 
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2. Tbat the plaintiff is seeking equitable relief to restrain the fore- 
closure of a trust deed upon the ground that usury was charged in the 
indebtedness secured by said trust deed, when in fact that i t  is not 
alleged that the plaintiffs or either of them have paid or offered to 
refund said indebtedness, or any part thereof, to the holder of the same, 
which contravenes the well-known equitable doctrine that "He who seeks 
equity must do equity." 

The demurrer was overruled, and the plaintiff appealed. 

J .  R. Barbour for plaintif. 
P. T. Dupree and Charles Ross for def&zdafits. 

ADAMS, J. The defendants assign as error the judgment overruling 
the demurrer. They contend that the plaintiff is not entitled to equi- 
table relief because he has neither paid nor tendered the principal and 
the legal interest thereon, and in support of their position they cite 
Owens v. Wright, 161 N .  C., 127, and Corey v. Hooker, 171 N. C., 229. 
But these authorities do not aid the defendants. True, in each case it 
mas held that equity will relieve against usury only upon payment of 
the amount actually received and the legal interest; but in  the first 
of these cases the usurious charges were eliminated, and in the second - 
it was said that when a mortgagor brings an action to restrain the 
mortgagee from selling mortgaged property on the ground that the 
debt secured is usurious, an injunction will be refused if the mortgagee 
waives the usurious part of the contract. I n  the present case the de- 
fendants have not waived their claim to the alleged usury, and it mould 
be unconscionable to permit them to collect the amount actually due 
while insisting upon the payment of a bonus which b,y demurrer they 
admit is illegal. 

The cause first assigned to defeat the plaintiff's equity requires no 
discussion. 

I n  continuing the injunction, his Honol- committed no error. 
Affirmed. 

THE EARLY 6: DANIELS COMPANY v. AULASDER FLOUR MILLS. 

(Filed 5 March, 1924.) 

Carriers - Railroads - Title - Consignor and Consignee - Actions - 
Damage-Order Notify Shipments-Vendor and Purchaser. 

The title and right of possession remains with the h consignor by com- 
mon carriage, upon bill of lading attached to draft, order notify con- 
signee, until the draft is paid and the shipment is accepted by him; and 
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where he has exercised his right to reject the shipment for shortage 
arid damage in transitu, the consignor's right of action for the loss occa- 
sioned by the carrier's negligence is against the carrier, and not against 
the consignee. 

APPEAL by plaintiff from Lyon ,  J.,  at  August Term, 1923, of BERTIE. 
Civil action to recover damages for an  alleged breach of contract re- 

lating to the sale by plaintiff and purchase by defendant of a carload 
of wheat. 

Upon denial of liability and issues joined, there was a verdict for 
the defendant, and, from the judgment rendered thereon, plaintiff 
appeals. 

W i n s t o n  & Hat thews  for p la in t i f .  
Alexander h s i t e r  and Gil l iam Le. Davenport for defendant. 

STACY, J. Plaintiff and defendant entered into a contract whereby 
plaintiff agreed to sell and defendant agreed to buy 1,000 bushels of 
No. 2 red wheat a t  a stipulated price, same to be shipped by plaintiff 
from Cincinnati, Ohio, and delivered to the defendant a t  Aulander, 
. C. Following exchange of telegrams between the parties, by which 
tlie contract of sale and purchase was consummated, with nothing said 
as to how the wheat should be shipped, plaintiff consigned to itself a t  
Aulander, N. C., a quantity of wheat, loose in a car, with instructions 
to the railroad conlpany to notify the ilulander Flour Mills upon its 
arrival there, and attached the bill of lading for said shipment to a 
sight draft  drawn on the defendant for the purchase price of the 
wheat, which draft  was sent through the banks for collection. 

IlThen the wheat arrived i n  Aulander, at least one-fourth of it was 
missing from the car, such loss apparently having been caused by a hole 
or crack in the bottom of the car, through which the wheat had "leaked" 
while i n  transit. There was also eridence tending to show damage to the 
wheat from rain. 

Defendant declined to receive the shipment, on the ground that  the 
wheat was materially deficient in quantity and quality from that  called 
for in the contract. Plaintiff thereupon shipped tlie said wheat to Dur- 
ham, S. C., and sold i t  a t  a sum less than  the contract price. This suit 
is to recover the difference. 

I t  is the position of the plaintiff that  when it delivered the \&eat in 
good condition to the transportation company in  Cincinnati, its duty 
ceased, and the defendant must now look to the carrier for any loss or 
damage occasioned to the wheat while i n  transit. Ober z*. Smith,  $8 
N. C., 313; Crook v. Cozcan, 64 N .  C., '743. 

I t  is the general rule i n  mercantile law that  the risk of loss fo l lom 
the title to the pro pert^-. Joyce v. dslams,  8 R. Y., 291; note 26, 
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L. R. A. (N. S.), 10. I t  is also the  general holding that  when a seller 
ships goods "order notify," and draws draft  for  purchase price, with 
bill of lading attached, the title and right of possession to the property 
are reserved by the seller unti l  the draft  is paid. N o  title passes to the 
purchaser, and any loss in  transit, as between the buyer and the seller, 
must be borne by the latter. Pollins c. R. R., ante ,  141;  n ' a t f s  v. 
R. R., 183 K. C., 12 ; P e n n i m a n  v. W i n d e r ,  180 N.  C., 73 ; Richardson v. 
Tl'oorlruff, 178 h'. C., 46;  35 Cyc., 332. 

Upon sufficient evidence, the jury have found, i n  answer to an  issue 
submitted to them, that  the defendant mas justified in r ~ ~ f u s i n g  to accept 
the wheat when i t  reached Aulander. 35 (lye., 202; 23 R. C. L., 1420. 
The plaintiff, therefore, must look to the carrier, and not to the defend- 
ant, for  any loss or in jury  to the wheat while in transit. 

The  record presents no reversible or prejudicial e r ror ;  hence the ver- 
dict and judgment entered below must be upheld. 

S o  error. 

(Filed 5 March, 1924.) 

In junction-Mortgages-Liens-Questions for Jury-Appeal and Error. 
There was evidence that the intervener, nlio had acquired from the 

plaiutiff a purchase-money mortgage of defendant or two mules, the 
subject of claim and delivery, in turn had sold these mules to defendant 
and took a ~~urchase-money mortgage thereon for the balance of the 
purchase price, and that thereafter the plaintiff sold defendant anotlier 
mule, and to secure the balance of the purchase price took a mortgage 
thereon and on the two mules sold to defendant by the interveners and 
subject to the latter's mortgage, but registered subsequent thereto: 
H e l d ,  an instruction directing a verdict upon, the evidence in intervener's 
favor, in effect that the intervener's mortgage lien vas  prior to that 
of plaintiff,  as relersible error to the plaintiff's prejudice, its priority 
and validity to be determined by the jury upon the evidence. 

- ~ P P E A L  by plaintiff from H o r f o n ,  J., at  December Term, 1923, of 
GREESE. 

Civil action in debt, brought by plaintiff against the defendant, J. W. 
Holland, wherein an  ancillary writ of claim and delivery was issued to 
recover certain personal property described in  the pleadings, and upon 
which the plaintiff claims to hold a mortgage. 

The  defendant filed no answer, but J. C. Exum in ter~ened,  gave bond 
and took possession of the property, claiming title to the same by virtue 
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of a superior lien or prior mortgage. The issue, therefore, is one of 
priority between the plaintiff and the intervener as to the title and right 
of possession to the property in question. 

There was a ~ e r d i c t  for the intervener, and from the judgment ren- 
dered thereon plaintiff appealed, assigning errors. 

L a n g s t o n ,  A l l e n  CE T a y l o r  and J .  Paul f i i z z e l l e  for plaint i f .  
George  111. L i n d s a y  for  i n t e rvener .  

STACY, J. The controversy as between the plaintiff and the inter- 
rener is orer the prior clainl and superior right to the possession of two 
mules. The essential facts are as follows: 

1. The mules in question were sold by the Snow Hill Livestock Com- 
pany to one J. H. Edwards on or about 10 January, 1014, and a title- 
reserved contract or mortgage to secure the purchase price of said mules 
was taken from said Edmards and duly registered. On or about 2 May, 
1015, for value receired, the Snow Hill  Livestock Company assigned 
and transferred this purchase-money contract or mortgage to J. C. 
Exum, intervener herein. 

2 .  Thereafter, on or about 1 September, 1917, the defendant, J. W. 
Holland, purchased said mules from J. C. Exum, or from J. H. Edwards 
with Exum's consent, and executed direct to J .  C. Esum a chattel mort- 
gage to secure the balance due on the purchase price of said mules. 
This mortgage 11-as not registered until some time between 26 November, 
1017, and 18 December, 1917. Exum contends that both mortgages are 
valid. This is denied by plaintiff. 

3. On 24 November, 1917, the plaintiff sold to J. W. Holland another 
mule for $125, and, to secure the purchase price of same, took a mort- 
gage on the mule sold and the two mules in dispute. This mortgage was 
duly registered on 26 Korember, 1917, prior to the registration of the 
Exum mortgage, mentioned in paragraph 2, above. 

4. On 18 December, 1917, the defendant carried the mule back which 
he had purchased on 22 November, and exchanged this mule for another, 
valued at $400. I t  is the contention of the plaintiff that this exchange, 
by agreement, was not to affect the security given on 24 Sovember, and 
the note of $425 was simply to be credited with a payment of $25. 
Intervener controrerts this contention. 

On the issue as to ~vhether the interrener was the owner and entitled 
to the possession of the two mules in question, the court instructed the 
jury as follows: 

"SOW, as to the first issue, the court charges you, if you find from 
the evidence in this case, and by its greater weight, that, at the time 
these mules were seized under claim and delirery in this ease, the 
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defendant  Holland was indebted to t h e  intervener, J. C. Exum, on either 
t h e  first note  executed by  E d w a r d s  t o  t h e  Snow Hill Livestock Com- 
pany,  and  then  t ransferred to  E x u m ,  or  if indebted to J. C. E x u m  under  
t h e  last two notes recorded i n  December, 1917, you mill answer t h e  first 
issue 'Yes.' " 

W e  th ink  th i s  iilstruction must  be held f o r  e r ror  on plaintiff's excep- 
tion. H i s  H o n o r  here  i n  effect holds t h a t  t h e  p la in t i f f s  mortgage exe- 
cuted 24 November, 1917, a n d  registered two days the.eafter,  is of n o  
effect. I t s  val idi ty  a n d  pr io r i ty  mus t  be determined by  t h e  facts  as  
found  by  t h e  jury.  T o  this  end, let t h e  cause be renlailded f o r  another  
hearing. 

N e w  trial.  

hLiRP C. WILLIAMS v. SEABOARD AIR L I S E  RAILRDAD COMPAXY. 

(Filed 5 March, 1924.) 

Where there is evidence tending to show that  the negligence of the 
employees on defendant railroad coml~any's train was t h ~  prosimate cause 
of a collision a t  a highway crossing with an automobile in which tlle 
plaintiti was a passenger, i t  is competent for the plaintiti to show that 
she was in a position and circuinstances to have heard the warnings of 
the approach of the defendant's train, had they been given, and did not 
hear the warnings, in her action to recover damages for ,I  personal injury. 

Where there is evidence tending to show that a passlrnger in an auto- 
mobile was injured in a collision a t  a highway crossing with defendant's 
track by the negligence of the defendant's eml~loyees in failing to give the 
required crossing signals or warnings, the question of cmtributory negli- 
gence is one of defense, of which the defendant railroad company cannot 
avail itself on its motion to nonsuit. 

3. Same-Passengers-Contributory Segligence. 
Ordinarily tlle negligence of the driver of an automobile will not be 

imputed to one riding therein unless he is tlle owner of the car or has 
control of tlle driver's movements in operating it. And where tlle evidence 
is conflicting as  to whether the negligence of the railroad company prosi- 
mately caused tlle injury to him, or whether it  was so caused by the pas- 
senger therein, i t  raises a question for the jury to de:ermine; and the 
fact that  a passenger in an automobile a t  the time of the injury in suit 
was neither the owner of the car nor esercising control of the driver a t  
the time of tlle negligent act, does not always preclude -he deteru~ination 
of the issue as  to contributory negligence as  a bar to the action. 

ADAMS, J., concurring in result;  STACY and CLARKSOS, JJ., concurring in 
the concurring opinion. 
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,IFPEAL by plaintiff from I i e ~ * r ,  J., at  October Term, 1923, of V a s c ~ .  
The  plaintiff v7as traveling north as a guest of W. -\. Brundige in his 

automobile, over the public highway between Franklinton and Hender- 
son. They were both strangers and had never been over this road before. 
Fo r  several hundred yards south of the railroad crossing at nhich  the 
in jury  occurred the public road runs parallel to the railroad and about 
40 feet from it. 

The  track of the defendant approaclies the crossing from the south 
through a cut, rx~hich was some 12 to 15  feet deep, about 400 yards from 
the crossing, but gradually diminished to the point \$here tlicrr was an  
embankment th roun  up by the defendant company, between this track 
and the  highway, of 41,: to 3 feet, exteading to the crossing. On the 
top of this embankment, and on the bank of the cut, shrubs and bushes 
liad been allowed to grow, thereby further obs t ruc t i~~g  from the x-icw 
of a person on the highyay a passing train. 

The  defendant's train, according to the evidence, n.as also t rawl ing 
north ant1 dovn grade at a high rate of speed, estimated by some of tlie 
nitnesses a t  sixty nliles all hour. I t  was out of schedule, bcing about 
an hour and a half late. There was e~i t lence  that  it was making Tery 
little noise, and yery little of it could be semi from the roadway, because 
of the cut, embankment aud other obstructions, as  the train npproachcd 
the auton~obile almost directly from tlie rear. The  antomobile was 
travelirig eighteen to twenty miles an  hour, and turned abruptly to the 
left to cross the defenda~it's track, and  as struck by defenda~~t ' s  train. 
There was evidence tending to show that there v a s  no bell nung or 
whistle bloxr-n or other notice of approaching danger. 

The  plaintiff, the noman passenger, sixty-two years old, was hurled 
about 75 feet, both arms arid one shoulder being broken, one knee-cap 
sniashed, her skull fractured, her scalp being so badly cut that it fell 
over her eyes, and her nose cut and broken so that  it dropped down o w -  
her mouth. 

-It the close of the plaintiff's testimony the defendant's motion for 
judgment as of nonsuit was granted, and plaintiff appealed. 

P e r r y  d? l i i t t r e l l ,  T .  T .  B icks  '6 Son, cincl K i t f r e l l  cf- K i f t r e l l  for 
plaint i,f. 

X u r r a y  A l l en  and  J .  11. Briclgers for t l ~ f e n d a n t .  

CLARK, C. J. Exception 1 is to the refusal of the judge to allorv the 
plaintiff to answer the question, "Were you in a position that  you could 
ha re  heard the signal whistle or bell if i t  had been sounded?" The  
answer of the witness would have been "Yes." 
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Exception 5 is to the refusal of the court to permit the plaintiff to 
answer the question, "Were you engaged in anything that would have 
distracted your attention?" The answer would have been "No." This 
evidence was sought to be elicited as tending to show tha.t if defendant's - 
train had given proper warning signals as it approached the crossing, 
the plaintiff was not engaged in  anything that would hare  so distracted 
her attention as to prevent her hearing the signals if any had been given. 

I n  Goff v. R. R., 179 N. C., 219, this Court approvcd the principle 
laid down in Edwards v. R. R., 129 N. C., 79: "The testimony of a wit- 
ness that he did not hear either the whistle or the bell. although in  a ., 
position where he might reasonably have heard either, is sufficient eri- 
dence for the consideration of the jury. I t  tends to prove that neither 
the whistle nor the bell was sounded; but whether it doe3 prove it is for 
them alone to decide." 

The question whether the proper signals mere given should have been 
submitted to the jury, and the answer to the questions mere competent 
to go to the jury as tending to show negligence on the part of the 
defendant. The train coming up from the rear at  sixty miles an hour, 
the engineer should have seen the automobile traveliqg immediately 
alongside the track, going in the same direction, and the engineer knew, 
which the occupants of the car did not know (for the testimony is that 
they had never been over the road before) that, a short distance ahead, 
the road, making a sharp turn to the left, would cross the track. It was 
the duty of the engineer, by proper signals, to have waried them of the 
rapid approach of the train, going in the same direction, and the evi- 
dence (which was excluded) that the plaintiff was in  a position to have 
heard the signal whistle or bell, if it had becn sounded or rung, and that 
she was not engaged in anything that wou:d have distracted her atten- 
tion, was competeilt for the ju ry to  consider upon the allegation that no 
warning was given. 

Exception 2 is that the judge permitted the plaintiff to be asked, and 
to answer, that she supposed the driver of the automolde mould have 
taken precautions at  the crossing if she had called his attention to it. 
The plaintiff, according tn the evidence, was a guest of the driver of the 
car and had no interest in or control over it. The drirer of the car is 
not a party to this action, and even if negligence on his part had been 
shown, it could not be imputed to the plaintiff. The on'ly pertinence of 
the question and answer was in attempting to fix the plaintiff with the 
responsibility of the action of the driver. What she supposed or im- 
agined the driver mould do under these circumstances was not admis- 
sible. 

"It has been repeatedly held that for a person to be responsible for 
the operation of an automobile, he must be-the owner of the car which 
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is operated by some one under his authority and permission, or  he  must 
ha re  control of the operation of the car." Tyree v. Tudor, 183 S. C.,  
346, which cites with approval Ducal c. R. R., 134 N. C., 333, where 
the Court held that  the negligence of the  driver of a public conveyance 
is not imputable to a passenger therein unless the passenger has assumed 
such control and direction of the vehicle as to be practically in control 
thereof, and the fact that  tkle plaintiff was riding in  a buggy driven by 
his father, as his guest, would make no difference as to legal liability. 

Exception 6 presents the same question by permitting the  defendant 
to ask the driver of the car, and the answer, whether if Mrs. Williams, 
1d1o 13-as riding in his car, had called his attention to the fact of the 
railroad track, he  would ha re  looked down the track in  both directions. 

Exception 'i i s  that  the court permitted the defendant to ask Mr. A\. 
Brundige, the owner and dr i rer  of the automobile, "If Mrs. Williams 
had requested you to stop the car upon her discovery that  the train Tvas 
coming, vould you not h a ~ e  endearored to stop it 2" This was intended 
to impute to her responsibility for the conduct of the driver, without 
showing that  she was in control of the machine, and is also a liypo- 
thetical question, for it was not s l l o ~ ~ n  that  she liad discoxered the 
approach of the  train. 

The  driver of the automobile had testified that  he  did not remember 
the circumstances, mid he thinks that  this was due in part  to tlle shock 
which he  received. The  testimony is that  Brundige was sixty-one years 
old and was thrown about 90 feet by the force of the collision. The  
cffect of this upon his mental condition was competent as an  explanation 
of his inability to rrmcmber accurately the details of the collision, and 
it was error to strike it out. 

I n  addition to the above exceptions as to the admission or rejection 
of testimony, we think there was error in allowing tlle motion of the 
defendant for a nonsuit. and for the refusal of the court to submit to 
the jury the facts i n  connection with the collision and the manner in 
which the plaintiff was injured. 

There is no evidence tending to shorn that  the plaintiff, v h o  was a 
mere passenger or guest of Brundige, saw tlle car being driven into the 
zone of danger. Besides, the  question of contributory negligence upon 
the facts of this case does not arise upon this nonsuit; for if the evi- 
dence, taken in the light most favorable for the plaintiff, was sufficient 
to be submitted to the jury upon the issue, the eridence, if there had 
been any, of contributory negligence on the par t  of the plaintiff could 
not be considered. 

Tyree v. Tudor, 183 5. C., at  p. 346, quotes Hunt v. R. R., 170 N. C., 
442, where the Court said : "I t  i s  held by the greater weight of authority 
that  negligence on the par t  of the driver of an  automobile will not, as a 
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rule, be imputed to another occupant or passenger unless such other 
occupant is the owner or has some kind of control OT-er the driver. This 
is undoubtedly the  view prevailing in this State. See the learned 
opinion on this subject by Douglas, J., in Duval v. R. R., 134 S. C., 
331, citing Crampton, v. Ivie, 126 K. C., 894;  both of toese discussions 
being approved in the more recent case of Baker u. R. R., 144 K. C., 
37-44." And further said that this had beell approved in the then very 
recent case of Yusey v. R. R., 181 N. C., 142, and addec the following: 
"It has been repeatedly held that a person,.to be responsible for the 
operation of an automobile, must be the owner of the car which is 
operated by some one under his authority and permission, or he must 
have control of the operation of the car, neither of vhich functions 
could be attributed to Ruth Tyree, who was a mere guest in the car, 
which was entirely under the control of Bynum Tudor, under the 
authority and by the pernlission of his father. The above proposition 
is sustained by unbroken authority in this State. Amsng other cases 
are Linville v. Sissen,  162 X. C., 95;  Taylor v. Stewart, 178 S. C., 203; 
Il'illiams v. Blue, 173 K. C., 452; Clark v .  Szoeaney, 175 N. C., 282; 
Il'ilson v. Polk, 175 N .  C., 490." 

I n  Williams c.  Blue, supra, the Court said : "If it r;hould turn out 
upon the trial that defendant, Faniiie A. Blue, was exercising no control 
over the machine or chauffeur, and was occupying it silrhply as the wife 
of John Blue and with his consent, then she would not be liable. As to 
the defendant, Graham, . . . if it should turn out upon the trial that 
he did not assist in directing the operation and course of the machine 
at the time of the collision, he would not be liable." That case then 
quotes Parker v. R. R., 181 S. C., 103, as affirming t h ~ s  uniform doc- 
trine of our courts sustaining a verdict of $45,000 for dainages sustained 
by a lady riding in her sister's automobile, where the same defense of 
contributory negligence mas set up. The Court said: to the con- 
tributory negligence, the burden of which was upon the defendants, the 
plaintiff was not driving the auton~obile, but was only a guest or pas- 
senger in the car. There is no evidence that she had any control over 
the morements of the car, and the negligence of the driver, if there was 
any, cannot be imputed to the passenger," citing numerous authorities. 
This is exactly the facts in the present case. 

Tyree v. Tudor also cites 2 R. C. L., 207: "The prevailing view is 
that where the occupant has no control over the driver, even in a case 
where the relation of carrier and passenger does not ex st, the doctrine 
of imputed negligence will not apply." 

However, in this case, as already stated, upon a nonsuit sufficient 
appears to carry the case to the jury, and there is no evidence whatever 
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of contributory negligence on the part  of the plaintiff, n h o  was a mere 
passenger in a closed automobile driven by Brundige. 

Of course, if there is not sufficient evidence of the negligence of the 
defendant to carry the case to  the jury (which is the sole question on 
this nolisuit), and the negligence of the drirer  was the sole proximate 
cause of the collision, the passenger in the automobile who sustai i~s 
in jury  cannot recorer of the railroad. Parker c. E. R., supra; Bag~crll 
L?. R. R., 167 3. C., 611. I n  such case there can be no liability on tlle 
part  of the defendant. 

G o f  1 % .  K. R., 179 S. C., 216, as already stated, cites tlle rule laid 
down in Edusards c. R. R., that  the failure to hear sigilals is suficiwt 
to carry tlie case to the jury, and i t  was further held:  "If his  (plnin- 
tiff's) ~ i e w  is  obstruct~d.  or his hearing the approachiirg train is pre- 
rented, and especially if this is ciulLc: hy the fault of the defendant, mid 
the company's servants fail to warn him of its approach, and, iliduccd 
by this failure of duty, wliich has lulled him into security, lie attempts 
to cross tlie track slid i s  injured, having used his faculties as brst he 
could, under the circumstances, to ascertain if it  Tvas dangerous ahead, 
negligellce d l  not be imputed to him, but to the company, failure to 
warn him being regarded as the proximate cause of any injury he  
receired," citing Xeszc L'. R. R., 120 N. C., 490; Osbortw v. R. R., 1 G O  
S. C., 309. 

The  defendant company owed to erery one traveling along the puhlic 
highway which will cross the defendant's tracks to maintain a safe 
crossing, arid to warn travelers of the approach of its t rain to such cross- 
ing. T'nder all the circumstances of this case, there was certainly eri- 
dcnce to be submitted to the jury whether the  ricgligence of the defend- 
ant was the proximate cause of the illjury sustained. T h e  plaintiffs 
were trareling an  unknown road, whose crossing ahead was not known 
to them until they reached it and made a sharp turn  to the  left for that  
purpose. The  train, which was coming u p  in the rear, was not known 
to them, whereas the drirer  of the train must h a r e  seen the automobile 
moving ahead of him along the road closely parallel to the train. The  
passengers in the automobile naturally would not be looking to the 
rear unless their attention v a s  called to the approaching train by some 
cignal. Tlieir ~ i c w ,  if they had looked in that direction, was obstructed 
for a part  of tlie way by a cut, some 1 2  to 15  feet i n  dopth, and even a t  
the last moment by all embankment of 434 to 5 feet, which has siilce 
been reino~ed,  and in addition to this obstruction there was the gronth  
on the top of the cut and embankment. 

Upon the whole case, i t  was error for the judge, by a aonsuit, to 
decide that  the defendant was not in anywise in fault. 



354 I N  T H E  SUPREME COURT. [I57 

The defendant contends that the driver of the autoniobile in which 
the plaintiff was riding was guilty of negligence, in that he failed to 
listen or look, and that he approached the railroad at a greater rate of 
speed than ten miles an hour, and failed to observe the railroad track 
and the cross-arm signal. The question whether there was such failure 
was for the jury, and also, if there was such failure, whether that 
or the negligence of the engine driver was the proximate cause of the 
injury, mas for the jury. The testimony of the driver is not that he 
failed to see the cross-arm sign, but simply that he does not remember 
seeing it, and that he did not know he was about to cross the track until 
after the accident. The evidence is that it mas a new road to him, and 
it was a sudden right-angle turn in the road, which placed him on the 
track; and then there is testimony that, owing to the shock, he remem- 
bers very little about how the collision occurred. Besides, if there is 
evidence of the defendant's negligence as the proximate cause, evidence, 
if there was such, of this plaintiff's contrihtory negligence cannot be 
considered on the appeal from a nonsuit. 

This was eniiliently a case in which the evidence should have been 
submitted to the jury to find upon the issues as to the proximate cause 
of the negligence by which two pmsons were so suddenly and seriously 
injured and another killed while traveling along the public road. The 
train was traveling down grade and at a terrific speed, which is fully 
shown by the fact that the driver mas hurled 90 feet, t i a t  the body of 
his wife, who mas killed, was thrown 105 feet, and the lady passenger 
(the plaintiff) was thrown 75 feet and sustained most s~~r ious  damages. 
And, on the other hand, is the fact that the automobilz was traveling 
along the public road, where i t  had a right to be, and that in crossing 
the track, on the same grade, the rights of the public are not subordinate 
to the railroad's, but coordinate with the prior rights clf the public to 
use their own highways, each having its duties and each bound to 
observe the requirements. See Kirnbrough v. Hines, 180 N. C., 285, 
289, which recites, though in dissenting opinions, the rules, which were 
not disputed by any one, as to the relatire rights of passengers and rail- 
road companies at crossways. I t  may be added that, on the second 
appeal, in that case, after the fullest discussion, the pl~iintiff obtained 
the final judgment. Kimbrouglz v. R. R., 182 N. C., 234 

It is also of sufficient interest to be noted here that, by the report of 
the State Highway Commission, of which as an official document we 
take judicial notice of the 288 grade crossings by r a i l r o ~ d  tracks which 
formerly existed over the State highway, there now remain over the 
6,063 miles of State highway in the State only 180, and {he State High- 
way Commission assures us that twenty-two of these will be eliminated 
by construction now under way; though of course there is a very great 
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number of other grade crossings over public, county and local roads, 
furnishing opportunity for sudden death or injuries to travelers along 
our roads. 

I n  many of our States, and almost altogether in foreign countries, 
any grade crossing of the public roads by a railroad track is absolutely 
forbidden. The toll of life and injury to citizens using their own public 
roads by collision with high-powered, fast-moving engines owned and 
operated for private gain is a serious detriment to the public welfare 
and convenience, which some day must be finally and totally eliminated 
in the interest of the public in this State, as in so many others. 

Certainly, upon the facts of this case, it was a matter for the jury, 
and not for the judge, to determine whether the proximate cause of this 
collision, and the resulting damages sustained by the passenger in the 
automobile, was caused solely by her own negligence or of Brundige, or 
whether the proximate cause mas the negligence of the defendant. The 
plaintiff is entitled to a 

S e w  trial. 

ADAMS, J., concurring in the result : The decisions heretofore ren- 
dered in this Court sustain these propositions as to the liability for 
negligence of the occupants of an automobile while traveling on a public 
highway. 

1. Negligence on the part of the driver of an automobile will not, as 
a rule, be imputed to another occupant unless such other occupant is the 
owner of the car or has some kind of control over the driver. Tyree  c. 
Tudor ,  183 K. C., 340, 346; W h i t e  v. Realty Co., 182 N .  C., 536; Pusey 
v. R. R., 181 N. C., 137; XcMi l lan  v. R. R., 172 N. C., 853; Bagwell c. 
a. R., 167 N. C., 611; Baker v. R. R., 144 N. C., 37, 43; Dural v. R. R., 
134 N. C., 331; Crampton v. Iv ie ,  126 N.  C., 894. 

2. This principle may be subject to modification if the occupants are 
engaged in a joint enterprise. Pusey v. R. R., supra. 

3. A person in charge of the operation of a motor vehicle, although 
he is neither the owner nor the person actually operating it, is never- 
theless liable for injury sustained by third persons by reason of its 
negligent operation, as the person actually operating the vehicle will 
be deemed his servant without regard to the question of employment. 
Will iams v. Blue,  173 N.  C., 452. 

I n  Tyree  v. Tudor ,  supra, it is said: "It has been repeatedly held 
that for a person to be responsible for the operation of an automobile 
he must be the owner of the car which is operated by some one under 
his authority and permission, or he must have control of the operation 
of the car." 
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I do not understand t h e  preceding cases to  have committed t h e  Cour t  
to  th i s  propositioli. Responsibility f o r  t h e  operatioil of a n  automobile, 
considered f r o m  a purely pract ical  viewpoint, no doubt rests i n  a 
major i ty  of cases upon  h i m  who owns or  operates t h e  ca r  o r  permi t s  
another  to  use i t ;  but I do not concur i n  t h e  infcrence deducible f r o m  
the foregoing quotation, which is  cited i n  t h e  opiliion of t h e  Court ,  t h a t  
the  roiitributorp negligel~ce of a guest m a y  n e w r  b a r  h i s  r e c o w r y  
against t h e  chauffeur or t h e  owner, o r  against a t h i r d  party.  Indeed, 
i n  l?uX.er 1 . .  R. R., s u p m ,  there is  s t rong i n t i n ~ a t i o n  if not direct au thor i ty  
t o  t h e  contrary.  

JCSTICES STACY and CLARKSOX concur ill this  opinion. 

TOBACCO GROWERS CO-OPEIIATITE ASSOCIATIOS v. J. L. BLAKD. 

(Filed 6 March, 1924.) 

1. Contracts-Breach-Specific PerforinancsCo-operative Marketing- 
Statutes. 

A penalty in a small sum erroneously attempted to be imposed on a 
member by the tobacco marketing association, under its coiltract for 
the failure to market tlie tobacco of his nonmember tenant, is not of 
sufficient proportionate importance to justify an entire severance of the 
contract relation by the member thereof. 

2. Sam-Injunction-Equity. 
The right given by chapter 87, section 17c, Laws of 1'321, to a tobacco 

inarketing association formed under the provisions of said chapter 87, 
to injunctive relief against a member breac7hing his contract, upon filing 
the bond and verified complaint showing such breach, or threatened 
breach, relates only to the initial process and does not, and is not, in- 
tended to withdraw from the courts their constitutional right to pass 
upon tlie question of coi~tinuiiig the injunction to the final hearing u l~on  
the issues, under approved principles of law and equity. 

3. Same. 
A tobacco marketing assoc+ttion, formed under the prorisions of the 

statute, upon the hearing as  to continuing its temporary restraining 
order, must bring itself within the equitable principles, applicable, and 
the temporary restraining order obtained under the provisions of the 
statute will not be continued if the breach of the contract complained 
of was caused by the plaintiff's own default, or if tht> continuance of 
the temporary restraining order will work greater injury than its disso- 
lution by the court. 
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Upon the application of a tobacco marketing association formed under 
the statute for an injunction agaiust its member from breaching his 
contract by failure to market his tobacco through the association, the 
defendant made it properly to appear upon the hearing as to continuing 
the preliminary restra'ining order that he had complied with his con- 
tract as far as he was able, but that the failure of the plaintiff to pay 
him for the large portion of his crop marketed through it under the 
terms of the contract forced him to market otherwise a small portion 
of his crop to raise money for supplies necessary for the suplmrt of 
himself and family: Held, the geueral denial by the plaintiff of owing 
the defendant anything under the contract, without detailed statement 
as to the account between them from information available to it, was 
insufficient, and an order of the Superior Court judge dissolring the 
restraining order upon defendant's giving a proper bond for plaintiff's 
lrotection was proper under the evidence in this case. 

CIVIL ACTION heard on return to preliminary restraining order at 
Kew Bern, K. C., a t  Fa l l  Term, 1923, before Horton, J. 

On the hearing there were facts in eridence on part  of plaintiff tend- 
ing to show that  i t  was an  association duly organized under chapter 
87, L a m  of 1921, liaring members who signed a standard form of coii- 
tract obligating them to sell and deliver to plaintiff all the tobacco 
grown by them or held arid acquired as landlord for the years 1922, 
23, 24, 23, 26, and not otherwise, etc. That  defendant as member 
signed said contract, and in breach thereof sold his tobacco crop for 
1923 to the amount of 12,000 pounds to other persons, and avowed his 
purpose not to make further de l i~er ies  of his tobacco to plaintiffs, - - 

who pray an  injunction to the hearing. 
Defendant, admitting his membership in the association, offers evi- 

dence including his own specific averments under oath, to the effect 
that  pursuant to his contract and obligation he delivered to plaintiff 
his entire tobacco crop for the year 1922, which, according to market 
prices generally available, was worth as much as $1,500. That  for the 
year 1923 his crop amounted to 6,000 pounds, and of this he delirered 
to plaintiff two-thirds of same. That  plaintiff is due to defendant on 
his crop for 1922, according to market prices arailable, as much as 
$700, and has wrongfully failed and refused under different pretenses 
to pay said sum to defendant or  to properly account to him for the 
balance due on his tobacco crop of that  year. That ,  being unable to 
obtain the balance due him or to maintain himself and family without 
it,  defendant has sold the remainder of his 1923 crop for the purpose 
of obtaining necessary supplies for his support. 

Defendant avers further that  plaintiff i n  breach of the agreement, 
i n  the part ial  settlement which it has made on the crop of 1923, wrong- 
fully ~vithheld $36.80 as a penalty under the contract on tobacco from 
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plaintiff which tobacco belonged to one of defendant's tenants who 
was not a member of the association. 

The plaintiff offered affidavits denying that it had wrongfully failed 
to account for the crop of 1922, but had acted in accord with the con- 
tract stipulations concerning the management and sale of said crop, 
and averred further that it had withheld the $36.80 as penalty for 
failure to deliver the tenant's crop, but since the deci~~ion of Tobacco 
d s s n .  v. Bisset t ,  ante ,  180, in  denial of plaintiff's right to retain said 
money, plaintiff has offered to return or pay same to defendant, and is 
still ready to do so. 

Upon these opposing averments the court gave judgment dissolving 
the injunction for the reason, among othera, that plaictiff had wrong- 
fully and in breach of its agreement withheld the $36.80, and further 
required defendant to enter into bond in the sum of $600 to save plain- 
tiff harmless, etc., which said bond was duly given. Plaintiff excepted 
and appealed. 

Burgess B Joyner  and X o o r e  B D u n n  for plaintiff. 
-4aron Sapiro,  E. L. Hayes ,  and T .  E. Bowen of counsel for plaintiff. 
D. L. W a r d  for defendant. 

HOKE, J. I t  is contended for defendant that further performance of 
the contract cannot be insisted on because plaintiff, in settlen~ents to 
date for the crop of 1922, has wrongfully withheld $36.80 as penalty 
for nondelirery of certain tobacco of one of defendant's tenants, the 
latter not being a member of the association. I n  Cooperative d s s n .  v. 
Bissett,  ante, 180, it was held that the withholding of this amount 
is not warranted by the law or the provisions of the contract, but on 
authority this breach is not of sufficient proportionate importance to 
justify an entire severance of the contract relation. Brewington v. 
Loughran,  183 IT. C., 558; 11Iorm'son v. TVallcer, 179 H. C., 587; Wester-  
m a n  v. Fiber Co., 162 K. C., 294. 

I n  the latter case, the governing principle applicable is stated as 
follows: "It is not every breach of contract that will operate as a 
discharge and justify an entire refusal to perform furl-her. Speaking 
generally to this question in Anson on Contracts, 349, the author says: 
'But though every breach of the contractual obligation confers a right 
of action upon the injured party, it is not every breal:h that relieves 
him from doing what he has undertaken to do. The contract may be 
broken wholly or in  part, and if in part, the breach n ~ a y  not be suffi- 
ciently important to operate as a discharge.' I n  a contract of this 
magnitude, a default in respect to building (light or ten ordinary shacks 
to house the hands engaged in  the business should not effect a complete 
discharge." 
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Again, i t  is  contended that  the contract is broken and defendant dis- 
charged from further obligation thereunder by reason of the wrongful 
failure of plaintiff to settle properly for the crop of 1922, defendant's 
evidence tending to show that  he  delivered his entire crop for that  
year to the  ~ a l u e  of $1,500, and has been paid thereon only $800, and 
that plaintiff has wrongfully failed and refused to account further. 
Such a breach if properly established might well amount to  a destruc- 
tion of the contract, relieving defendant from further performance, 
but i n  our estimate and on the evidence as now presented the pertinent 
facts are not sufficient to support the position. 

From a proper perusal of the standard form of contract, as signed 
by defendant, it  appears that  plaintiff is not allo~ved as of right the 
entire life of the contract in which to market the member's crop and 
account to him for i t s  proceeds, but is to sell to the best adra~i tage  
according to the dictates of good judgment and business prudence. 
The  general policy to be pursued here and as contemplated by the 
statute is wisely foreshadowed by the Chief Justice in his valuable 
opinion in C'ooperatizic Assn. 1 % .  Jones, 183 N. C., 2 6 5 ,  as follows: 
"The contract does not contenlplate that  the association will hold over 
the crops raised in  one or more successive years, such being destructive 
of the purpose of the association as contemplated by the statute. The 
plaintiff mill continue to exist only if i t  provides for a normal, orderly 
marketing of the  tobacco crops and by puttiug on the mkrkct of the 
world annually the production of that  year." While this is the correct 
principle and the general rule of conduct to be pursued and affords a 
proper setting for a correct construction of the agreements, there is 
110 precise time fixed in the contract for making the sale, and this is 
left largely to the sound discretion of tlie directors or the appropriate 
governing body of the association; a discretion, however, that  is  not 
to be exercised arbitrarily but fair ly and reasonably, having due and 
proper regard to the purposes of the  organizatiori and the conditions 
and circumstances prevailing a t  the time, aiid if i t  should be established 
that the management, unmindful of i ts  duties, should attempt to eser- 
rise the powers entrusted to them in bad fai th or for ulterior purpowes, 
or there should be such unreasonable delay in marketing the crop or 
accouiiting for same that  bad fai th could be inferred, sucli contluct 
going, as  it does, to the essentials of tlie agreerncut, could well be held 
to destroy the contract and relieve the members from further per- 
formance. 

While we are of opinion, as stated, that  the facts as  now presented 
would not uphold a finding of bad fai th on the part  of the association 
and i ts  management, i t  does not a t  all follow that  on this record the 
court should continue a n  injunction to the hearing in aid of plaintiff's 
suit. 
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We are not unmindful here of the provision in thl? statute under 
which plaintiff is organized, to the effect "That in the e~yent of a breach 
or threatened breach of the contract, plaintiff should have a right to 
relief by specific performance, axid to an injunction when reasonably 
required in the assertion and protection of its rights under the contract. 
Ant1 further, that in filing a bond and verified complrtint, showing a 
breach or threatened breach, a preliminary restraining order sllould 
issue. L a m  of 1921, ch. $7, see. 17c. But the purporie and meaning 
of this section is principally to put beyond questio~ the fact that 
plaintiff in these suits should have the remedy specified to be available 
under the general principles applicable, and that the closing clause, 
~vhich provides for a preliminary injunction on the mere filing of a 
verified complaint, refers only to the initial process aitd does not and 
is not intended to withdraw from the courts the right to decide these " 
causes under approved principles of law. Any other interpretation 
would be to threaten the validity of the act, or this portion of it, as 
an un~varranted interference by the Legislature with powers that are 
strictly judicial, a construction that courts do not readily adopt. Black's 
Handbook on American Constitutional Lam-, citing Cooley on Consti- 
tutional Limitations, 9 6 ;  Clapp  v. E1y, 27 N. J. L., 622, and Black's 
Constitutional Law (3  ed.), 66. 

Considering the record, then, in view of the general l~rinciples which 
should prevail in such cases, it is recognized that one who invokes in 
this way tho equitable powers of the court for the p~otection of his 
rights must not, by his own breach of duty, hare caused the injuries or 
thrcat of thein, of x-llich he conlplains, a position to.some extent em- 
bodied in the more familiar maxim "that he who comes into equity 
inust do so with clean hands." 

Again, as probably more pertinent to the instant case, it is an ac- 
cepted ruling that an injunction will not usually be granted or con- 
tinued where '(it will do more mischief and work greater injury than 
the wrong which it is asked to redress." Xfg. Co. I * .  ,llcElzcee, 94 
N .  C., 425; American Smelting Co. v. Godfrey, 158 Fecl., 225, reported 
also in 14 Ann. Cas., 8;  14 R. C. L., 353-3373 Title Iiijunctions, secs. 
56-60; 1 Joyce on I~ljunctions, secs. 117-118. 

I n  American Smelting Co. v. Godfre,y, supra, the sulnotator in 14 
Annotated Cases, at p. 19, states the principle as follo~ss: "It may be 
stated as a general rule that in determining whether to grant an injunc- 
tion it is the auty of the Court to consider the inconvenience and damage 
that will result to the defendant irs well as the benefit ihat will accrue 
to the complainant by granting the writ." And further, in illustration: 
"Upon balancing the conveniences, if it appears that an injunction 
would be productive of greater injury than would result from its denial, 
it should not be granted." 
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And in the citation to R. C. L., see. 60, supra, i t  is said, alllong other 
thiugs: "But the Court is  not bound to make a decree that  will do 
more mischief and work greater in jury  than the wroilg i t  is asked to 
redress. The  comparative convenience or inconvenience of the parties 
from granting or witliliolding the illjunction sought should be con- 
sidered, arid none should be granted if it  would operate oppressirely 
or inequitahlg or contrary to the real justice of the case." 

From a perusal of the evidence i t  appears tliat defentiant, acting 
in accord with his contract, delivered to plaintiff his entire tobacco 
crop for 1922; that  he delivered two-thirds of his crop for 1923, and 
OM-iiig to failure on part  of plaintiff to properly account for and pay 
ovcr the halalice due from the sales of 1922, amountiag to about $800, 
lie was compelled to sell the remaining one-third of tlle 1923 crop to  
raise money for the necessary supplies of himself and family. 

True, plail~tiff has made denial as to the amount due on the crop of 
1912,  or tliat there is allything due, but consideriiig the fact that plain- 
tifi kept or should have kept proper entries shomir~g what had been 
done x i t h  tlic crop of 1922, and tliat philitiff or its officers and agents 
lixd access to its book, its statcnleuts as to the disposition of the crop 
of 1922 a i d  its denial of the amount due are entirely too general for a 
court to look nit11 f a ~ o r  or to act 011 tl~ern. We think, therefore, that  
a p r o l i ~ r  application of the principles ahow stated is in full support 
of his Honor's judgme~lt dissolving the restraining order in this case, 
011 defendant's giving proper bond, and leaviug the parties to  Imre the 
litigated questions between them determined a t  the hearing. 

The  disposition made of the proscnt appeal in no way coirflicts with 
the decisions made iu [l'obacco d s s n .  1 % .  B a t f l e ,  a n t e ,  260; Tobacco  dssn. 
1 % .  Pat t c r son ,  a n t e ,  253;  and T o b u c r o  Alssn. 1 % .  SpiX~es, post ,  367. 111 

those cases defcndants had denied their niembership and ve re  in an  
attitude of resistance towards the contract and any a d  all of its obli- 
gatioris, and in such case, i n  our opinion, the writ was required to con- 
serve and protect the rights of plaintiff pending litigation, while here 
t l ~ c  defendant, as f a r  as he  could reasonably do so, has  acted in  perfect 
loyalty to the col~tract and was doing his best to perform, and the 
damage threatened by its issuance f a r  surpasses any injury to be es- 
pected from a denial of tlle writ. 

The  judginelit as entered below is  i n  accord with correct equitable 
lirinciples arid same is 

,lffirnied. 
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CHBRLES HARVEY ASD WIFE, SUSAN HARVEY, v. (2. W. BROWN 
AND WIFE ET ALS. 

(filed 5 March, 1924.) 

1. Evidence-XonsuitMotions. 
Vpon 'defendant's motion to nonsuit, the evidence will be construed 

in the light most farorable to the plaintift'. 
2. Same--Deeds and Conveyances-Mortgages-Fraud. 

Where the mortgagee takes a mortgage in good faith, without notice 
of fraud alleged in prior negotiations respecting the lands conveyed by 
him under foreclosure sale to an innocent purchaser without notice, the 
mortgagee's deed will convey a good title. 

3. Fraud-Evidence-Deeds and Conveyances-Mortgages-Sales. 

Where a deed to a purchaser a t  a foreclosure sale under a mortgage 
and preceding conreyances in relation thereto are sought to be set aside 
for fraud, testimony of a witness of his opinion as to the facts con- 
stituting the alleged fraud of the mortgagee or otherwise than by his 
admission, is incompetent. 

, ~ P P E A L  by Susan H a r r e y  from Bond, J., at  fiovember Term, 1923, 
of P ~ s q c o ~ a s x .  

This is a civil action brought by Chas. Harvey and wife, Susan 
Harvey, against C. XTT. Brown and wife, Catherine W. Brown, C. E. 
Thompson, D. H. Tillett and J. C. Brooks. T h e  plaintiffs allege that  
Chas. Harvey owned a house and lot in Elizabeth City, on Culpepper 
Street. H e  and his wife, Susan Harvey, on 8 December, 1914, exe- 
cuted to the defendant J. C. Brooks a mortgage to  secure the sum of 
$325, v i t h  power of sale i n  default of payment. Tha t  prior to 18  
March, 1916, the defendant C. W. Brown approached the plaintiffs 
to purchase the house and lot, and thereafter, on said date, they sold 
the house and lot to C. W. Brown for $50 and made a deed for same, 
~ i t h  the understanding and agreement that  C. W. Brown would pay 
off the mortgage indebtedness held by defendant J. (2. Brooks, con- 
sisting of three mortgages and the further'agreement that  the plaintiffs 
should have a life estate in the house and lot. d deed was made in 
June,  1918, to plaintiffs by C. W. Brown for a life est~tte in the prop- 
erty. I t  is alleged that  C. W. Brown not only wrongfully and fraudu- 
lently failed and refused to pay off the J. C. Brooks mortgages, but 
had Brooks, secretly and without notice to plaintiffs, to  advertise and 
sell the house and lot and employed C. E. Thompson, an attorney, to 
bid in the property for him a t  the sale. T h e  sale mas made on 1 Febru- 
ary, 1919, and the property brought $500. I n  pursuancrx to an  arrange- 
ment with C. W. Brown, the property was deeded b j  Thompson on 
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6 February, 1919, for consideration of $10 to the defendant Catherine 
W. Brown, wife of C. W. Brown. 

I t  is further alleged that Brown wrongfully and fraudulently suf- 
fered and procured the sale and failed to comply with his agreement. 
That Catherine TIT. Brown knew the facts regarding the sale and the 
agreement between the plaintiffs and C. W. Brown. That Thompson 
paid nothing for the land, but bought it as attorney for C. W. Brown. 
That Catherine W. Brown held the title to the land for the defendant 
C. W. Bran-n, ne~-er having paid the purchase-money. That Brown 
caused the sale to defeat plaintiffs7 life estate. That on 7 February, 
1919, Catherine W. Brown and C. W. Brown, to secure a loan of $500, 
made a mortgage to D. H. Tillett on the house and lot. That the said 
Tillett had notice and knowledge of the rights of plaintiffs. That the 
said Tillett adrertised and sold the property, according to the ternis 
of his mortgage, on 27 March, 1920, and at  the sale W. L. Cahoon 
became the last and highest bidder in the sum of $1,255. That the 
said Tillett had no right to make the sale and convey title. 

The plaintiffs pray and demand that the sale be not confirmed and 
that no title be passed; that the deed made by J. C. Brooks to C. E. 
Thompson, and by C. E. Thompson and wife to Catherine TV. Brown, 
and  by C. W. Bro~i-n and Catherine W. Brown to  D. H. Tillett be 
canceled and set aside, and that the defendant Tillett be enjoined frorn 
selling the life estate of plaintiffs in the property. That the defend- 
ants C. W. arid Catherine W. Brown be declared to own no interest 
i11 tlie property except a remainder after the death of plaintiffs. That 
110 title be conveyed that will affect the life estate of plaintiffs, and 
such other and further relief, etc. 

Defendant J .  C. Brooks denies all knowledge of any agreement be- 
tween C. W. Brown and plaintiffs. H e  says that Brown paid him a 
portion of the indebtedness due him by the plaintiffs, and he assigned 
the uotes nithout recourse to Broxn;  that tlie sale was made under 
his mortgage and at the request of the defendant C. W. Brown, and 
the property \\as purchased at  public sale by C. E. Thompson for $500, 
 rho was tlie last a i d  highest bidder. That Thompson paid the pur- 
chase price and he made him a deed. A11 other allegations are denied. 

Defendant C. E. Thompson denies all knowledge of any agreement 
between C. W. Brown and plaintiffs. He says that prior to 1 February, 
1919, he was employed by C. W. Brown to appear at the sale made 
by Brooks and bid in the house and lot for the defendant Catherine W. 
Bronn, and that he did this. Brooks made a deed to him and, pursuant 
to the terms of his employment, he made a deed to defendant Catherine 
T. Brown. A11 other allegations are denied except that he has been 
adrised of the mortgage made by C. TV. Brown and n-ife, Catherine W. 
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Brown, to D: H. Tillett, and advised of the purchase of the property 
by W. L. Cahoon at the Tillett sale. 

Defendant D. H. Tillett denies all knowledge of any agreement be- 
tween C. W. Brown and plaintiffs. H e  says that C. W. Brown and 
wife, Catherine W. Brown, on 7 February, 1919, execlted a mortgage 
to him to secure a loan of $500. That the loan was not paid and he 
sold the property at  public sale on 27 March, 1920, at which sale 
W. L. Cahoon was the last and highest bidder in the sum of $1,255. 
That Cahoon has declined to take the property on account of this suit. 
That he had the right and authority to sell the property, and the sale 
made by him was good and valid to pass the title in fee to the property. 

Since the suit C. TV. Brown has died and his widow, Catherine W. 
Brown, for herself and as administratrix of C. W. Brawn, answers the 
complaint. She denies all knowledge of an agreement between C. W. 
Brown and plaintiffs, especially and particularly denies any and all 
participation in any fraud on her part individually and in behalf of 
herself as administratrix or understanding as alleged by plaintiffs. 
Denies any knowledge or understanding or agreement on the part of 
C. W. Brown or herself to convey said property to the plaintiffs by 
another deed or a life estate therein, or to pay off and discharge the 
mortgages. That C. TV. Brown had money of hers which he, from 
time to time, invested, and she denies that she never paid any part 
of the purchase-money. That the mortgage made to D. H. Tillett was 
in good faith, and the sale made by Tillett was bona fide in all respects. 
That the plaintiffs are in the ~vrongful possession of tlie property, etc. 
This was denied by plaintiffs. 

Chas. Harvey has died since this suit was instituted. 
The case came on for trial in the court below, and during the trial 

tlie plaintiff took a voluntary nonsuit as to the defendants J. C. Brooks 
and C. E. Thompson. The other defendants moved for nonsuit as to 
them at the close of the evidence, which mas granted. The plaintiff 
excepted and assigned this as error and appealed to this Court. 

. lydle f t  (e. S i m p s o n  for plaintif f .  
W .  L. S7nall and  E h r i n g h a u s  d2 H a l l  for Catherine Dr. B r o w n ,  ind i -  

I - idua l l y  and as a d m i n i s f r a f ~ ~ i . ~ ,  
Y h o m p s o n  (e. Il'ilson for D. H .  T i l l e t t .  

CLARKSON, J. Upon a motion to nonsuit, the evidence is to be taken 
in a light most farorable to plaintiff. From a careful examination of 
the record me think that D. H. Tillett took the mortgage made to him 
in good faith and without notice, and the sale made bey him under its 
terms was good and valid to pass the title in fee simple to the house 
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and lot. We think the court below made no error in granting the non- 
suit. Hinton v. Hall, 166 N. C., 477; Brewington v. Hargrove, 178 
N. C., 146; 27 Cyc., 1494. 

The other assignments of error were exceptions to the testinlony of 
C. E. Thompson. H e  had purchased the land under the mortgage sale 
of J. C. Brooks and was sued by plaintiffs. A nonsuit was taken as 
to him and he was made a witness by plaintiff. H e  testified that he 
bid the property in for Catherine W. Brown at the request of C. W. 
Bromn. H e  made the deed to her and got the money from her to pay 
for the house and lot. I n  the direct exanlination he said: "I do not 
know that the money gotten from Mr. Tillett was paid over to me as 
the purchase-money. I know nothing of the Tillett loan of my own 
knowledge. The only information that I have as to that I got from 
C. W. Brown and afterwards from Nr .  Tillett himself. Some time 
afterwards Xr. Tillett told me that he had loaned C. W. and Catherine 
Mr. Brown $500 on the Harvey property." On cross-examination he 
said: "I was present at  the sale by Mr. Brooks. I t  was absolutely fair 
and open; se~era l  were bidding on the property. . . . I knew noth- 
ing of any agreement or arrangement between C. W. Brown and Chas. 
Harvey and his wife. I did not know of any agreement that he should 
pay off the Brooks mortgage. There was nothing on record to call the 
matter to my attention, and I had no information from any one con- 
cerning it that there was any such agreement." 

On recross-examination Thompson testified : 
"I did not tell Nr .  Tillett about any agreement between Bromn and 

Harvey, and no one else informed him in  my presence. I did not tell 
Mr. Tillett nor did any one in my presence about any agreement be- 
t~\-een Brow11 and the Harveys, if there ever was any such agreement, 
whereby Brown was to pay off the Brooks mortgage. I did not know 
of the agreement myself until long after Mr. Tillett became interested 
in the property, nor did I know of the conveyance from Harvey to 
Brown until long after Mr. Tillett became interested. At the time of 
making the loan to Catherine W. Bromn, Nr .  Tillett told me about 
having made the loan at  some time subsequent to that;  he told me his 
first knowledge of the agreement which is on record was after the insti- 
tution of this suit. I t  was ex-idently after the institution of the suit 
that he told me of the agreement on record, and he had told me of the 
loan to Catherine W. Brown at the time it was made or soon there- 
after." 

To this and similar evidence plaintiff excepted and assigned as error. 
I t  will be noted on the direct examination that this matter was 

brought out by plaintiff. Thompson testified that the only informa- 
tion as to the Tillett loan was what he (Tillett) told him. Under the 
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facts and circumstances in this case, on cross-examination, we think 
the evidence was competent. The plaintiff was trying to show that the 
Tillett loan was made with notice. The defendant was trying to show 
to the contrary. Tillett was a party defendant. We think the evi- 
dence goes as far  as permissible to prove any circuml3tance calculated 
to throw light upon the intent of Tillett, and that he had no notice. 
I t  does not militate against the principle laid down in  Durrence v. 
Xorthem Nut. Bank, 43 S. E., 726; 117 Ga., 385, where it is said: 

"The only remaining ground of the motion for new trial complained 
that the court refused to permit Brewton to testify that H. J. Durrence 
bought the land 'in good faith and without notice of' the deed from' 
Brewer to Craig & Co. From the brief of evidence i t  appears that 
the witness was allowed to testify that, so far  as the witness knew, Dur- 
rence had no notice of the title of Craig & Co. The ruling of the 
court, excluding the evidence above set out, was ccrrect. While a 
vendee may testify that he bought without notice (Hale v. Robertson, 
100 Ga., 168; 27 S. E., 937)) no one else can do so, though such other 
witness may testify as to facts tending to show that the vendee had no 
notice, and especially that he had no notice from the witness. I t  is 
not competent for a witness to testify directly as to antsther's intention. 
Cihak v. Klekr, 117 Ill., 643; 7 N. E., 111; Manufacturers Bank v. 
Koch, 105 N.  Y., 630; 12 N. E., 9 ;  1 Jones Evid., SIX. 167; Gardom 
v. Woodward (Kan.), 21 Am. St. Rep., 311, note (8. c., 25 Pac., 199). 
Brewton testified that, so far  a i  he knew, Durrence bought without 
notice. To allow him to state, without qualification, that the vendee 
had no notice whatever from any source, would be to allow him to 
testify as to a matter which he could not possibly know to be true. So, 
while a vendee may be allowed to testify as to his own good faith, this 
is something which no one else can possibly know, and to which, there- 
fore, no one else should be allowed to testify directly." Wigmore on 
Evidence (2 ed.), sec. 661; Wolf v. Arthur, 112 N. 0.) 692; Stanley 
v. Lumber Co., 184 N. C., 306; S.  a. Journegan, 185 N.  C., 707. 

We are of the opinion that there was no sufficient widence to show 
that either Thompson or Tillett took with notice of the alleged agree- 
ment between plaintiffs and C. W. Brown. C. C. Drew testified as 
follows as to this agreement: ('They lived at this place before the death 
of Charles Harvey; I went to the place with C. W. Brown to see them 
before the deed was made. Charles Harvey was sick in bed. I mar- 
ried the plaintiff's daughter. I did not administer on his estate. I 
went out there with Brown to see them, and had a conversation, which 
mas before the deed was made. Brown said he would give them fifty 
dollars and give them their life estate in the property, giving them a 
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deed. They told them they owed Mr. Brooks and were unable to pay 
him, and were hunting relief. H e  agreed to intervene and take up the 
mortgages." 

I f  there was an agreement between plaintiffs and C. W. Brown that 
he would pay the Brooks mortgages and give them a life estate in the 
property, and in  pursuance of this agreement the plaintiffs made a 
feesimple deed to C. W. Brown, and he in turn deeded a life estate 
to Chas. Harvey and wife, Susan Harvey, but in breach of his contract 
procured the Brooks mortgage to be foreclosed, Chas. Harvey having 
died, the life estate survived to his wife, Susan Harvey (Turlington 
v. Lucas, 186 3. C., 286), and she could,recover damages for the breach 
of the contract. Parlier v. Xiller, 186 N. C., 501. For the reasons 
stated the judgment is 

Affirmed. 

TOBACCO GROWERS CO-OPERATIVE ASSOCIATIOS r. P E T E  SPIRES.  

(Filed 5 March, 1924.) 

Injuction-Go-operative Marketing Associations. 
I n  this suit for an injunction by a tobacco growers association, incor- 

porated under the provisio~s of the statute, against its alleged member 
for selling his tobacco in violation of his contract, depending largely 
upon the question of his membership: Held,  the restraining order should 
he continued to the hearing under the authority of Tobacco Association a. 
Battle, ante, 260. 

CIVIL ACTIOX heard on return to preliminary restraining order before 
Horton, J., at Xem Bern, K. C., on 9 October, 1923. 

There was judgment dissolving the restraining order on giving a 
one-hundred-dollar bond, and plaintiff excepted and appealed. 

Burgess & Joyner and Xoore & Dunn for plaintiff. 
Aaron Sapiro, E. L. Hayes, I'. E. Bowen, and Emma T .  Xoen of 

counsel for plaintiff. 
R. TY. Williamson for defendant. 

HOKE, J. On the hearing there were facts in evidence on part of 
plaintiff tending to show that plaintiff is an association duly organized 
under chapter 87, Laws of 1921; that defendant had become a member 
and signed the standard form of contract by which he was obligated 
to sell and deliver to plaintiff all tobacco grown by him or acquired 
as landlord during the years 1922, 23, 24, 25, 26, and that in breach 
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of his agreement he had sold his tobacco c,rop for 192:3 to others. De- 
fendant denied his membership and disavowed any a:nd all obligation 
to deliver. 

The Court has held that the act under which plaintiff is organized 
is constitutional, that the standard form of contract signed by its mem- 
bers is valid and enforceable by specific performance, and that ordi- 
narily an injunction lies when it appears to be reasmably necessary 
to protect and conserve plaintiff's rights under the contract. Coop. 
d s s n .  v. Jones,  185 h'. C., 265;  il'obacco d s s n .  v. Bot t l e ,  ante ,  260, and 
Tobacco d s s n .  v. Patterson,  an te ,  252. 

I n  the present case it appears that the Questions at  issue depend 
largely on defendant's membership, and thr& witnewes for plaintiff 
having sworn he was a member, and for defendant the fact he denied 
only by his own affidavit, there being no claim or evidence ul t ra ,  the 
case comes directly under Tobacco Assn.  v. Ba t t l e ,  supra,  and the re- 
straining order should be continued to the hearing. 

Reversed. 

G. J. CHERRY ET AL. V. IDA B. HODGES ~ 1 !  AL. 

(Filed 5 March, 1924.) 

Instructions-Appeal and Error. 
Exceptions to a disconnected portion of a charge will not be held for 

error; when taken in connection with other parts of the charge it cor- 
rectly applies the law to the evidence upon the trial. 

APPEAL by plaintiffs from Connor,  J., at October Term, 1923, of 
WASHIPI'GTON. 

Civil action to recover damages for an alleged wrongful trespass and 
for restraining order to prevent further trespassing in the future. 

'IJpon denial of liability and issues joined, there wits a verdict and 
judgment for the defendants, from which the plaintiffs appeal, assign- 
ing errors. 

V a n  B .  i l lar t in  and Ayd le t t  & S i m p s o n  for p la in t i f s .  
TB. L. W h i t l e y  for defendants.  

PER CURIAX. The controversy, on trial, narrowed itself principally 
to questions of fact, which the jury alone could determine. 3 careful 
perusal of the record leaves us with the impression that the case has 
been tried substantially in conformity to the law beai-ing on the sub- 
ject, and no sufficient reason has been found for distcrbing the result 
below. 
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Appellants '  chief exceptions relate  t o  the  admission a n d  exclusion 
of evidence and  t o  portions of t h e  charge. W e  have  found  n o  ru l ing  
or  action on t h e  p a r t  of t h e  t r i a l  court  which me apprehend should be 
held f o r  reversible error. 

It i s  now settled l a w  t h a t  t h e  charge of t h e  court  mus t  b e  considered 
and  examined by  us, not disconnectedly, but  a s  a whole, o r  a t  least t h e  
whole of what  was  said regarding a n y  special phase of the  case or  t h e  
a .  T h e  losing p a r t y  wil l  not be permit ted to  select detached por- 
tions of t h e  charge, even if i n  themselves subject t o  criticism, a n d  
assign errors  a s  t o  them, when, if considered wi th  other  portions, they 
a r e  readily explained and  t h e  charge i n  i t s  ent i rety appears  to  be cor- 
rect. E a c h  port ion of t h e  charge must  be considered with reference 
t o  what  precedes and  follon-s it .  I n  other  words, i t  must  be  taken i n  
i ts  setting. T h e  charge should be viewed contextually a n d  not dis- 
jointedly. A n y  other  rule  would be  unjust ,  both to  t h e  t r i a l  judge and  
t o  t h e  parties. 

T h e  re rd ic t  and  judgment must  be upheld. 
N o  error .  

J. G. CAHOOX v. C. R. ETERTON. 

(Filed 5 March, 1924.) 

1. Pleadings-Verification-Signature of Pleader. 
I t  is not ritally necessary that a party sign the verification to his plead- 

ings, though the practice that he do so is commended. C. S., 529. 

2. Pleading-Clerks of CourtJurisdiction-Judgments-Default of 
Answer-Statut es. 

Where the plaintiff is entitled to a judgment by default before the clerk 
for failure of defendant to answer within the statutory time, he waives 
this right by waiting until after the clerk has permitted an answer to be 
filed and the matter has been transferred to the civil-issue docket for 
trial. Chapter 92, Public Laws 1921, Extra Session. 

3. Sam~ilmendments-Superior Courts--Trial Judge. 
Where the plaintiff has waived his right to a judgment by default 

before the clerk, and the cause has been transferred to the civil-issue 
docket for trial, the trial judge has the authority, under the provisions of 
C. S., 536, to allow the defendant to amend his answer. 

4. Same--Issues Joined. 
The judge is without authority to compel a party to an action to pro- 

ceed with the trial of a cause transferred to the civil-issue docket when 
the issue has been joined within ten days from the commencement of the 
term. C. S., 657, amended by chapter 131, Public Laws 1923. 
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5. Pleadings-Actions-Debt-Sufficiency of Answer-,Issues-Statutes. 
Where the complaint alleges an action of debt, an answer denying the 

debt is held sufficient, under section 535, C. S. Chesson  2;. Lunch, 156 
N. C., 625, applied to the facts of this case. 

APPEAL by defendant from Allen, J., and a jury, at August Term, 
1923, of TYRRELL. 

This was a civil action, brought by plaintiff against defendant. 
The first section of the complaint alleges '(That the defendant, C. R. 

Everton, is justly indebted to the plaintiff, J. G. Cahoon, in the sum of 
$678.98 for merchandise sold and delivered to the de!endant, as shown 
by itemized account, thereto attached and made a paet  of this original 
complaint, and marked 'Exhibit A.' " 

The second section alleges '(That there is no countmclain~ or set-offs 
against the same; that all of the same is now due and unpaid; that the 
plaintiff had demanded the same of the defendant, and payment has 
been refused." 

The defendant, answering the first section of the complaint, says: 
"That section 1 is hereby denied, and that he does not owe the plaintiff 
any such sum of money." 

I n  answer to the second section he says: "That section 2 is denied; 
that there has been no demand and refusal to pay sum alleged." 

The summons in the cause is dated 18 July, 1923, returnable 1 August, 
1923. I t  and the complaint mere served 27 July, 1923, on the defendant. 
The record shows that the complaint was "sworn and subscribed to 
before me, this 18 July, 1923." The oath was administered by the clerk, 
but the plaintiff did not subscribe his name to the oath. 

The answer of the defendant was sworn to on 18 August, 1923, and 
was filed on 20 August, 1923. Superior Court of Tyrrell County for 
civil cases began on Tuesday, 27 August, 1923. 

I n  the Superior Court the following order was made: 
"It appearing to the court that the answer to sections 1 and 2 is too 

indefinite and uncertain, it is ordered that he make the same more defi- 
nite and certain at  this term of the court; and he is given until tomorrow 
morning at 9 o'clock to do so." 

I t  appears from the record that the dcbfendant's counsel claimed the 
defendant was sick and they were unable to comply with the order. I t  
further appears : 

"The court heard the evidence as to the condition of the defendant 
about 3 o'clock today, but had previously notified the defendant's counsel 
as early as Monday erening, when the calendar was examined, that the 
case would likely be tried. and requested that they notify their client. 
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"The court, meaning no reflection upon the counsel in the case, finds 
as a fact that the defendant came to Colun~bia Monday night, saw his 
counsel, and returned to his work, about fourteen miles away, and on 
Tuesday returned to his home, about twenty miles from here, claiming 
to be sick. The court, after carefully examining his x-itnesses as to his 
sickness, is not satisfied that he is too sick to attend court, and therefore 
further finds that the answer which he has disclosed to his counsel is 
also frirolous, and therefore stricken out, no physician's certificate being 
produced, and the physician who attended him two weeks ago being in 
court." 

The defendant excepted to this order, and assigned error. 
"The denial is based upon the fact that the defendant has been here 

this week and seen his attorneys, and has written an intelligent letter to 
his counsel, which letter is attached and marked 'Exhibit A.' The coun- 
sel are not sufficiently informed to make the pleading more definite, but 
say they beliere that they can make the answer more definite. Motion 
by defendant for continuance, on the ground that the action has not been 
at  issue for but seven days. Notion denied." 

The defendant excepted and assigned error. 
The cause was tried and a rerdict rendered for plaintiff, and judgment 

signed for plaintiff in accordailce with the verdict. Defendant's counsel 
did not participate in the trial before the jury. Defendant excepted and 
assigned error, and appealed to this Court. 

T .  H.  Woodley and dydlett LY. Simpson for plaintiff 
Swain & X o r ~ i s  for defendant. 

CLARICSOK, J. The defendant takes the position that the complaint 
was not verified according to law, as the plaintiff, when he swore to the 
complaint, did not subscribe his name to the oath. We do not think this 
necessary, under the statute, although the better practice is to hare it 
subscribed. C. S., 529, is as follo~vs: 

"The verification must be in substance that the same is true, to the 
knowledge of the person making it, except as to those matters stated on 
information and belief, and as to those matters he believes it to be true; 
arid must be by affidarit of the party, or, if there are several parties 
united in interest and pleading together, by one at least of such parties 
acquainted with the facts, if the party is in the county where the attor- 
ney resides, and is capable of making the affidavit." Curm'e v. Mining 
Co., I57  N .  C., 218. 

We commend what Merrimon, J., said, in Alford v. McCormac, 90 
N.  C., 153 : 'While the lam is as we have expounded it, the general prac- 
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tice in this State has been to require the affiants to subscribe their names 
to the  affidavits made by them. This is a wholesome practice, and ~ v e  
commend it. I t  ought to be observed by a11 officers who take affidavits 
for any purpose, not because i t  is essential, but because i t  serves to sup- 
ply strong additional evidence that  the affiitnt swore what is set down in  
\vit ing,  in case i t  should a t  any time be brought in  q~iestion. The cer- 
tificate of the oficer taking i t  is official, but not conclusive, e~iclence of 
what appears to ha re  been sworn. As v e  ha re  said, i t  is sometimes 
required by statute that affidarits shall be subscribed by the parties 
making them. Of course, i n  such cases they would be incoinplete and 
inoperative without the signature of the affiant subscribed by him." 

The exceptions raise some interesting questions under our practice. 
I t  will be seen from the record that  the  surtlnlons is dated 18 July,  1023, 
returnable 1 August, 1923. I t  and the complaint were served on defend- 
ant 27 July,  1923. 

Public Laws, Extra  Session 1921, ch. 92, see. 1, subsec. 3, is as fol- 
lows: "The answer or demurrer shall be filed within i,wenty days after 
the return day, or after service of the complaint upon each of the  
defendants, or \vithin twenty days after the final determination of a 
motion to remore as a matter of right. I f  the timl: is extended for  
filing complaint, then the defendant shall ha re  tweniy days after the  
final day fixed for such extension in  which to file the answer or demur- 
rer, or after service of the  complairit upon each of the defendants (in 
which latter case the clerk shall not extend the  time for filing answer 
beyond twenty days after such service) : Procided,  in cases where the 
complaint is not served, for good cause shown, the clerk may extend the  
time to a day certain." 

The twenty days for defendant to ansner expired before 20 August, 
1933. The answer mas filed on 20 August, 1923. The  plaintiff did not 
more for judgment by default before the clerk, as he had a right to do. 
Lerclz z.. McKinne, 186 N. C., 244. 

The case was transmitted to the Superior Court, at  term, for trial on 
the issues. Subsection 13, Laws 1921, supra, is as follows : 

"Pleadings shall be made up  and issues joined before the clerk. After 
pleadings have been so made up  and issues joined, the clerk shall forth- 
with trailsnlit the original papers in the cause to the court at  term for  
trial upon the issues, when the case shall be proceeded with according to 
the course and practice of the court, and on appeal with the same pro- 
cedure as is nox7 in force." 

When the case reached the Superior Court, at  term, it mas treated as 
rightfully there and the answer filed in time. The court recognized the  
answer as properly filed in time, and made an order to make sections 1 
and 2 of the answer more definite and certain. 



In llIcSair v. T7arboro, 186 X. C., 113, it is  said:  "And we consider 
i t  well to state further that, while this chapter 93, section 3, provides 
that  'where a copy of the conlplaint has been served upon each of the 
defendants, the clerk shall not extend the time for filing answer beyond 
twenty days after such service.' This restriction applies to the clerk 
and does not and is not intended to impair the broad powers conferred 
on the judge in this respect by section 536 of Consolidated Statutes, to 
the effect that  where the cause is  properly before him 'he may, i n  his 
discretion and upon such terms as may be just, allow an  ansver or reply 
to be made or other act done after tlle time, or by an order to enlarge 
the time.' " 

The plaintiff, hariiig made no motion before the clerk for judgment 
by default, 011 account of the answer not being filed in time, and allo~rctl 
the case to be transmitted for tr ial  on the issues at term, waived his 
r ight ;  and the fact that  the answer was not filed before tlle clerk i11 time 
vi l l  be considered waired, under the facts and circumstances of this case. 
The  court below treated it as filed in  time, and made the order as set 
out in thc record. 

The  next question arises froin the exception and assignment of error, 
as follo~vs: "Jlotion by defendant for continuance, on the ground that  
the actioii lias uot been at issue for but seven days." The ansner was 
filed on the 20th;  that  was seren days before the court convened. 

C'. S., 557, anlcnded by chapter 124, Public Laws 1933, is as follons: 
"Every issue of fact joined on tlle pleadings, and inquiry of damages, 
or  ordered to be tried by a jury, must be tried a t  the term of the court 
next ensuing the  joinder of issue or order for inquirg, if the issue n-as 
joined or order inade more than ten days before such term, but if not, 
they may be tried a t  the second term after the joinder or order." 

TTe think, as a matter of right, the defendant ~ r a s  entitled, under the 
statute, to a continuance. 

C. S., 333, is as follons: "I11 the construction of pleadings for the 
purpose of determining its effect, its allegations shall be liberally con- 
strucd, v i t h  a view to substantial justice between the parties." 

1-ncler our liberal practice, we think the ansn-er was sufficient to raise 
an  issue. Chcsson 2 . .  Lynch, 186 N. C., 625. 

Fo r  tlle reasons given, there must be a 
S e w  trial. 
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R. C. BRIDGER v. J. R. MITCHELL. 

(Filed 12 March, 1924.) 

Summon~Service-Proces~-Publication-Nonresident~+Judgment in 
Personam-Special Appearance-Jurisdiction-Judgments set Aside. 

Where a nonresident defendant of this State has had no personal 
service of summons made upon him and has not accepted service, and 
has no property herein subject to attachment or levy, a judgment upon 
publication of service under the provisions of our slatute, C. S., 411, 
may not be renderea against him in perso)lam, in an action for debt; and 
where so rendered it will be set aside upou special appearance of his 
attorney who mores therefor upon the ground of improper service, and 
the want of jurisdiction of our courts. 

APPEAL by plaintiff from Kerr, J., at  October Term, 1923, of HERT- 
FORD. 

Civil action. 

Stanley Winborne and R. C.  Bridger for plaintiff. 
John E. Vann for defendant. 

CLARKSOX, J. This is  an  action on a judgment obtained by plaintiff 
against the defendant a t  April  Term, 1913, of the Superior Court of 
Hertford County, for  the sum of $800, with interest from 25 dp r i l ,  
1913; cost, $92.65, and cost of the action. 

The  suit was commenced in Hertford County, and the usual summons 
in such cases issued to the sheriff of said county. The  sheriff returned 
on the summons: "Received 14 April, 1923; served; defendant, J. R. 
Mitchell, not to be found i n  Hertford County." A l i a s  summons dated 
1 May, 1923, mas issued to sheriff of Mecklenburg County. The  sheriff 
returned on the summons: "Received 12 May, 1923 ; serred;  defendant, 
J. R .  Mitchell, not to be found in  this county.'' 

The  plaintiff, before the clerk of t he  Superior Ccurt  of Hertford 
County, made the usual affidavit and praycv for service of summons on 
the defendant by publication, alleging the defendant was a nonresident 
of the State, etc. 

The  clerk made the usual order of serrice by publication, "requiring 
the defendant to appear before the clerk of the Superior Court of Hert-  
ford, a t  his office in  Winton, N. C., on 21 ,June, 1923, a t  the courthouse 
in  said county, and answer or demur to the complaint of plaintiff, or the 
relief therein demanded will be granted." 

O n  21 J u n e  the defendant, through his counsel, entered a special 
appearance and made the following motion: "John E Vana,  attorney, 
enters a special appearance for the defendant i n  this action, and moves 
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to dismiss said action for improper service and want of jurisdiction." 
The clerk refused the motion and gave judgment for plaintiff for the 
amount set forth i n  the complaint. The  defendant excepted and ap- 
pealed to the Superior Court i n  term. The motion was renewed there, 
and the court below overruled the judgment of the clerk and dismissed 
the action for want of proper service of summons and want of jurisdic- 
tion. F rom this judgment plaintiff excepted and assigned error, and 
appealed to this Court. 

This action raises the question of a judgment in  personam and judg- 
nient in  rem. 

Sotwithstanding the just and meritorious action of plaintiff, we do 
not think the suit on the judgment against the defendant, who, the 
record shows, is a nonresident of the State, obtained in  1913, can be 
niaintained, unless there is  actual personal service of summons on the 
defendant, or  acceptance of summons by him or his authorized agent or 
attorney, or general appearance. The  courts of this State have no extra 
territorial jurisdiction over a person. 

I f  the defendant has property in this State, i t  would be subject to 
attachment for the debt, if not barred by the statute of limitations. The  
statute of limitations as to persons out of the State is as follows: 

"If, w11e11 the cause of action accrue3 or judgment is rendered or 
docketed against a person, he is out of tlie Statr ,  action may be coln- 
menced, or judgment enforced, within the times herein limited, after 
the rcturn of the person into this State;  and if, after such cause of 
action accrues or judgment is rendered or docketed, such person departs 
from and resides out of this Statr ,  or rrmains continuously absent tliere- 
from for one year 'or niore, the time of his absence shall not be a par t  
of the time limited for the conimencenwnt of the action or the enforce- 
ment of the judgment." C. s., 411. 

I t  is said by Hoke, J., in Johnson 2'. Il'lrilden, 166 S. C., 100:  " I t  is  
now tlie well-established principle that  no valid judgment i n  personam 
can be obtained against a nonresident or other for an  ordinary money 
demand except on personal service of process ~v i th in  the territorial juris- 
diction of the court, or unless there has been proper acceptance of 
service or a general appearance, actual or constructire, by which the 
party submits his cause to the court's jurisdiction. The  position is 
modified, or, rather, a different rule obtains, where, in such an action, 
duly instituted and on attachment issued, there has been a valid lerp of 
property of defendant in the jurisdiction, bringing the same within the  
custody of the court, in which case the question of indebtedness may be 
considered and determined in so f a r  only as the value of the property may 
be made available in satisfaction of the claim by sale under final process 
or further decree in the cause; beyond this value, no judgment in pPr- 
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sonam may be entered or enforced. Pennozyer a. S e f f ,  95 C. S., 714, and 
9 Rose's Notes thereon, pp. 335-39, et seq.; Warlie72 v. Reynolds, 151 
N. C., 606; B e r n h a ~ d t  v .  Brown,  118 S. C., 701." Lgng v.  I w u r a n c e  
Co., 114 N .  C., 466; Vie72 v. Flournoy,  147 N .  C., 209; E v e r i f t  v. l u s -  
tin, 169 K. C., 622; Mitchell v. Tal ley ,  182 N .  C., 688; Johnson C. 
TVhilden, 171 N.  C., 157. 

W e  do not think the  case of W h i t e  v .  W h i t e ,  179 X. C., 599, appli- 
cable to the case a t  bar. Tha t  was a suit for divorce 2nd alimony by a 
wife against her husband, n.110 had abandoned her. The  absconding 
husband left real estate in this State. The  Court said:  "As said in  
Barnhardt v. B Y O L L ' ~ ,  115 N. C., 705, 'Publication is a ~ t h o r i z e d  in those 
cases in which the court already has jurisdiction of the res, as to e n f o r c ~  
some lien or a partition of property in  i ts  control, or  the like, and the 
judgment has no personal force, not even for the costs, being limited to 
acting upon the property.' It is fur ther  said (11. 706) : 'I11 proceedings 
under this class-proceedings i n  ww-it is not necessary, as in proceed- 
ings quasi i n  rem,  to acquire jurisdiction by actual seizure or attachment 
of tlie property, but it may be done by the mere bringmg of the suit i n  
which the claim is  sought to be enforced, IT-hich in  law ( in  such cases) is 
equivalent to a seizure, being the open and public eserrise of the doinin- 
ion or-er it for  the purpose of the suit.' " 

W e  think the  ruling of the court below was in accclrdance with law. 
The  judgment must be, on that  account, 

Affirnled. 

(Filed 11 BIarch, 194.) 

1 V i l D e s c e n t  and Distribution-Statutes-Estates-Remainders- 
Tenancy by the Curtesy-Vested Interests. 

A devise of Iand to testator's two daughters for life, and a t  the dent11 
of either or both of them, then said land shall go to the child or children 
of each, the child or children rel~resenting the mother in intereqt: Held, 
upon the marriage of one of them, and having issue born alive, the issue 
so born takes by purchase under the will, and is a lew ~ropositus for 
the purpose of descent. Canons of Descent, Rule 11. 

5. Sam-Husband and Wif-Tenancy in Common-Snrvirorship-Jus 
.4ccrescendi. 

Upon the death of a minor child who takes an eijtate in remainder 
as a new propositus after the death of his mother, under his grand- 
father's will, without brother or sister or issue of such, the inheritance 
is cast under Rule 6 of the Canons of Descent before the amendment 
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of 1918, upon the father, if living, the amendment having the effect of 
making the father and mother tenants in common, with tlie right of 
survivorship. Serrcble, under the amendment the devise of these lands 
of the nife rests her interest in the husband. 

CIVIL ACTIOP;, to determine the title to an interest in real estate, tried 
on case agreed before Daniels, J., at Fall Term, 1923, of JOHNSTON. 

There was judgment for defendant, and plaintiffs excepted and ap- 
pealed. Judgment signed by consent out of term, 10 ATovember, 1923. 

J .  Faison Tlzomson and S.  S .  Holt  for plaintiffs.  
G. A. illartin for defendant. 

HOKE, J. I t  appears that P. T. Xassey, the former owner, died in 
Johnston County on 10 April, 1900, leaving a last will and testament, 
in which he disposed of one-half of a tract of land known as as the Polly 
Ratson place to his two daughters, Flonnie Massey, later married to 
defendant, and Aggie Massey, for life, remainder to their children, etc. 
The facts more directly pertinent to the issue being stated in the case 
agreed, as follows: 

"2. That iten1 9 of this wilI is as follows: (I give and devise to my 
daughters, Flonnie Nassey and dggie Massey, for and during the term 
of their natural lives, my one-half interest in the 676 acres of land 
known as the Polly Watson place, and at th6 death of either or both of 
them, then said land shall go t? the child or children of each, tlie child 
or children representing the mother in interest.' 

"3. That the said Flonnie Massey and the defendant, J. D. Parker, 
were married on 26 April, 1900, and that a son was born of said mar- 
riage on 12 December, 1901, and died on 13 December, 1901, without 
issue; and that no other child was born to Flonnie Xassey (Flonnie 
Parker).  

"4. That Flonnie Masscy (Flormie Xassey Parker) died on 1 Rorem- 
ber, 1918, leaving a last mill and testament, which vTas probated and 
recorded in the office of the clerk of the Superior Court of Johnston 
County, which, after certain specific devises, which devises do not affect 
the property doscribed in 'item 9' of the will, made a general derise of 
all her property to the defendant. 

" 5 .  That ilggie Allen is a sister of Flonnie hIasseg (Flonnie Parker), 
deceased, and is a daughter of P. T. Massep; that Laura Grantham, 
Ada Culbreth, Patrick T. Barnes, Henry Barnes, are children of a 
deceased sister of Flonnie Massey (Flonnie Parker), and are grand- 
children of P. T.  Nasscp, deceased; that Joe Barnes, Mary Barnes, and 
Laura Barnes are great-nieces and nephews of Flonnie Massey (Flonnie 
Parker), deceased, and are great-graadchildre11 of P. T. Massey, de- 
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ceased; that at  the time of the  death of Flonnie Massey (Flonnie Pa r -  
ker), on 1 Norember, 1918, the plaintiffs mentioned in this paragraph 
were the only heirs at  law of Flonnie Massey (Flonnie Parker)." 

On these facts we are of opinion that  the court below has correctly 
ruled that  defendant is the owner of the one-fourth interest i n  contro- 
versy. Upon the birth of a living child of defendant and his former 
wife, Floimie (7ze'e Nassey), such child became seized of a vested remain- 
der ill the land, to the extent of one-half of one-half of same, to wit, one- 
fourth. Taking by purchase under the v i l l  of his grandfather, P. T .  
Nassey, this child was thcreby constituted a new proposi tus ,  and, under 
rule 6 and rule 12, our Canons of Descent, as then written (1st Revisal 
1905, chapter 30))  having died "without issue capable of inheriting, or 
brother or sister, or issue of such," the father became sole heir of the 
interest. Rule 12 provides that  "every person in  whom a seizin is 
required by any of the prorisions of this chapter shall be deemed to 
have been seized if he  may have had any right, title o -  interest i11 the 
inheritance." And the latter clause of rule 6, as i t  existed at  the time 
of this descent, x i s  as follows: " P r ~ ~ i d e d ,  that  in all cases where the 
person last seized shall have left no issue capable of inheriting, nor 
brother, nor sister, nor issue of such, the inheritance shall rest in the 
father, if living, and if not, then in  the mother." The infant child of 
defendant and his wife, Flonnie, having so died, the father, under this 
statute, became the owner of this remainder as heir to his child." 

Since that time, on 29 January,  1915, rule 6 has been amended so as 
to carry such an  inheritance to the fa'ther and mother as tenants in 
common, if both are living, and if only one of them irj living, then to 
the surviror. Chapter 9, Lams 1915, and now appearing in  C. S., 
ch. 29. 

The interest having rested by descent prior to the enactment of this 
latter statute, the father takes the entire interest; and .f i t  were other- 
wise, the facts show that Flonnie Parker has devised all of her property 
to defendant. The  decided cases on the subject are in full support of 
his Honor's ruling. E a r l y  c. E a r l y ,  134 N .  C., 269; B r i t t o n  v. X i l l e r ,  
63 N. C., 270; C h a m b e r s  v. P a y n e ,  59 S. C., 277; J l a s o n  v. W h i t e ,  
53 N. C.,  421; Sandcrl i i z  c. B e f o r d ,  47 N .  (I., 75; V a n h o o k  v. V a n h o o k ,  
21 N. C.) 589. 

I11 L a t h a m  v. L u m b e r  Co.,  139 N. C., 9, to which we were cited by 
plaintiff, the  children took but a contingent remainder, dependent upon 
their being alive a t  the death of the life tenant, but no such provision 
appears in the present will; the  infant child, as stated, having become 
seized of a vested interest at  his birth. 

Affirmed. 
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MARTHA ROYAL ET ALS. V. W. H. MOORE, Em. OF FESTUS ROYAL. 

(Filed 12 March, 1924) 

1. Wills-Interpretation-Intentseveral Items - Estates - Residuary 
Clauses. 

An estate in item 1 of a will to testator's mother and sisters and broth- 
ers as residuary legatees in equal shares, his heirs at law, and in item 2 
to his heirs that may be living at the time of his death: Held, these two 
items will be construed together to effectuate the testator's intent, which 
is not to enlarge the number of the heirs specified in item 1, or to let in 
his grandchildren, being the children 'of such of the testator's children as 
were dead a t  the time of his death. 

2. Same-Insuranc+Election of Benefits. 
TThere the testator has included the proceeds from his life insurance 

policies in the residuary clause of his will, such of his children who are 
named beneficiaries under the policies who elect to take as such beneficia- 
ries cannot take under the residuary clause wherein they are named with 
the testator's other children to take an equal part. 

APPEAL by defendants from Cranmer, J., at  September Term, 1923, 
of Ssnr~son-. 

This case calls for construction of the following items of the will of 
Festus Royal : 

"1. I give, devise and bequeath, after my bills have been settled, to 
my sister, Fannie  Faison, to have $400, Sadie Royal to hare  $250, and 
Hat t ie  Marable to have $100. 

"The following, to wit : 
"My sister, Anna Warren, $250. 
"My mother, Martha Royal; sister, Senia Herr ing;  Neal Royal, 

brother; J an ie  Weeks, sister; and Luther Royal, each to share equally 
and alike of whatever remains, as provided by this will. 

"2. I hereby devise and bequeath unto such of my  heirs as may be 
living a t  the time of my  death an  equal share of whatever remains of 
my belongings, of whatever nature and kind soever and wheresoever the 
same shall be a t  the time of my  death, to be divided among them, that  
they share and share alike. Of all m y  insurance, such as  my large 
endowment policies from each of my  fraternal  orders, of whatever 
nature and kind, to be divided so as to  form an  equal part  of the bene- 
ficiaries in my  policies with the other heirs." 

The  testator, Festus Royal, was the  son of Martha Royal, and 'a t  the 
time of making his will, and also a t  his death, she was living. H e  also 
had four living sisters, namely: Anna Warren, Fannie  Faison, J a n e  
Weeks, and Senia Herring, and two brothers, Neal Royal and Luther 
Royal. Two of his sisters, Catherine Royal Faison and Sarah  Royal 
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King, mere dead at the time of making the will. The court held that 
the true and proper construction of the mill was : 

1. That the specific legatees named in the will are entitled to receive 
the amounts bequeathed them, as follows: Fannie Faifgon, $400; Sadie 
Royal, $250; Hattie Marable, $100; and Anna Warren, $2.50. 

2. That the balance of the estate devised and beque~ thed shall go in 
equal shares to the residuary legatees, Martha Royal, Senia Herring, 
Keal Royal, Jane Weeks, and Luther Royal. 

3. That Anna Warren and Martha Royal, beneficiariss under the fra- 
ternal policies mentioned, are required to hotchpot the proceeds of said 
policies before they are entitled to share as legatees under said will. 

And it further appearing to the court that the legatees, Fannie Fai- 
son, Sadie Royal, a i d  Hattie Marable, have each been paid the amount 
of their specific legacies; and it further appearing that Anna Warren, 
beneficiary under policy of $300, and Martha Royal, lleneficiary under 
policy of $300, have each received and collected the amount of said 
policies; and the court being of opinion that they are required to put 
the amounts of insurance back into the estate before they are permitted 
to receive anything under the will: 

I t  is thereupon considered and a,djudged that the said Anna Warren 
and Martha Royal shall take nothing under the mill, having elected in 
open court to hold the proceeds of said insurance policies. 

A11 specific legatees having been satisfied, it is therefore further con- 
sidered and adjudged that the residue of the estate, subject to legal 
charges of administration, be divided equdly between Senia Herring, 
Neal Royal, Jane Weeks, and Luther Royal, subject to accounting on 
final settlement for any advances already made to them by the esecutor. 

The defendant executor appealed. 

4. M c L .  G r a h a m  for p la in t i f f s .  
H .  E. F a i s o n  a n d  X a n n i n g  d? X a n n i n g  for de f endcmfs .  

CLARK, C. J. The appellee contends that item 2 is in reality part of 
item 1 and was added after item 1, not for the purpose of enlarging the 
number of heirs so as to include all of the testator's heirs as residuary 
legatees, but to limit the legacies theretofore given unto "such of my 
heirs as may be living at the time of my death"; thus plainly showing 
an intention to limit the testator's bounty immediately to such of his 
brothers and sisters named as residuary legatees as might be living at 
the time of the testator's death. The death of any such .*esiduary legatee 
prior to the death of the testator would have placed the children of such 
residuary legatee in the exact position in which the children of Catherine 
Faison and Sarah King now find themselves. 
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TVe think that  this is the proper construction, and that ,  considering 
the first and second items of the will together as  one paragraph, v7e ha re  
a plain, connected, unambiguous testamentary disposition of all the 
property owned by the testator; and that  the second clause of the nil l ,  
thus construed, is simply a restatement of the first clause, and makes 
clearer and more definite the residuary clause, nhich  should read as if 
written, "I hereby devise and bequeath unto such of m?y heirs as  m a ~ j  
lie l ic ing a t  t h e  t i m e  of my death  a n  equal sha7.e of zrhatever renzain of 
nzy belongings." 

The contention of the defendant that  the children of the deceascd 
sisters a re  included as beneficiaries under the residuary clause ~vould 
make that clause not an  auxiliary construction of the residuary clause, 
but a repeal of it. I f  the testator had intended that  the children of his 
deceased sisters should share, he would h a r e  said so, and would not h a r e  
left such intention to  be inserted by the strained constructioii con te~~dcd  
for by the defendants. I f  the children of the deceased Catherine Fais011 
and Sarah  King are to take under section 2 of the residuary clause, they 
must take with the named beneficiaries, "share and share aliken-that 
is, per capi ta  m d  not per stirpes; and to accept this construction would 
ha re  the effect of gir ing to  the fire children of Sarah  Royal King five 
times as much of the m s i d u u m  as the specially named beneficiaries under 
the will receire. This is not a reasonable construction, and we think 
that  the judgnient of his Honor mas correct. 

The  court properly held that  the insurance policies were part  of the 
rcsiduunz; and -Irma Warren and Martha Royal har ing  elected to take 
as beneficiaries under said policies, and not under the d l ,  and the 
pecuniary legacies ha\ ing been paid to the parties named, the residue 
was properly directed to be dirided bet~veen Senia Herring, S e a l  Royal, 
J a n e  Veeks, and Luther Royal. 

Affirmed. 

IN RE WILL OF MRS. EMJIA HARDEE. 

(Filed 12 March, 1924.) 
1. Instructions-n'ials. 

The charge of the court should he construed as a nhole, so that all that 
relates to any phase thereof may be contextually considered, so as to place 
it in its proper setting; and while an exception to a part thereof, standing 
alone, may he subject to just exception, it is not ground for error if the 
charge, properly construed vith other relative parts, states the law alq~li- 
cable to the evidence. 
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2. Same-Expression of Opinion-Statutes. 
Where there is evidence of fraud and undue influence in the making of 

a will being caveated, and it appears that it was by a woman who derived 
the property from her first husband, of which marriage there was oue 
child, and she had given this property to the children of her second mar- 
riage to a man who had no property, an illstruction to the jury that, in 
the absence of some reasonable grouud for such preference, this would 
constitute what the law calls an unreasonable will, which may be con- 
sidered with the other evidence in the case as evidence upon the question 
of mental capacity and of undue influence, is not object onable as an es- 
pression of opinion by the judge, contrary to the statute. C. S., 564. 

APPEAL by propounder from Daniels, J., at  June  Term, 1923, of 
VANCE. 

Issue of devisavit we1 non, raised by a caveat to the wil'! of Mrs. Emma 
Hardee. Alleged mental incapacity and undue influence are the grounds 
upon which the caveat is based. 

From a verdict and judgment in  favor of caveators the propounder 
appeals, assigning error. 

Jere P .  Zollicoffer, Perry & Kittrell, Rittrell & Eiti!rell, and A. A. 
Bunn for caveafors. 

R. S. NcCoin, D. G. Brummitt ,  and Royster & Royster for pro- 
pounder. 

STACY, J. There was ample evidence to support the rerdict, and the  
record presents but a single serious exception, or one not involving set- 
tled principles of law. Propounder assigns as error the following por- 
tion of the ,charge : 

"The exclusion of some of the children from the benefits of the paper, 
and giving of the whole estate to one child in the absence of some reason- 
able ground for such preference, would constitute what the law calls an  
unnatural will, and such facts may be considered with the other evidence 
in  the case, as evidence upon the  questions of mental capacity and of 
undue influence." 

The vice of this instruction, according to propounder's contention, is 
that i t  undertakes to characterize the papt+writing, offered for pro- 
bate, a s  an  unnatural will, when no such will is known 1 0  the law; and 
i t  is further objected that said characterization amounted to a n  unfavor- 
able expression of opinion from the court. C. S., 564. W e  are  unable 
to agree with propounder's interpretation i n  its entirety, or to conclude 
that this instruction, taken in  connection with other portions of the 
charge, should be held for reversible error, even if slightly objectionable, 
standing alone. I t  is now settled law that  the charge of the court must 



N. C.] S P R I K G  T E R M ,  1921. 

be considered and examined by us, not disconnectedly, but as a ~vhole, 
or a t  least the whole of what was said regarding any special phase of the 
case or the law. The  losing party will not be permitted to select de- 
tached portions of the charge, even if i n  themselves subject to criticism, 
m d  assign errors as to them, when, if considered with other portions, 
they are readily explained, and the charge in  its entirety appears to he 
correct. Each portion of the charge niust be considered with reference 
to what precedes and follows it. I n  other words, it must be taken in 
its setting. T h e  charge should be riewed contextually and not dis- 
jointedly. Any other rule would be unjust, both to the tr ial  judge and 
to the parties. 

I n  the  first place, it should be observed that  his Eonor  says the giving 
of the whole estate to one child, to the exclusion of other children, "in 
the absence of some reasonable ground for such preference," would con- 
stitute what the law calls an  unnatural  will (hut he did not say this 
was an  unriatural d l ) ,  and such fact "may be considered, with the 
other evidence in  the case, as evidence upon the cjucstioli of mental 
capacity and undue influence." See I n  re Burns' Will, 121 S. C., 335 ; 
I n  r e  TVorth's T i l l ,  129 S. C., 228, and In re ,Ilzaeller's ll'ill, 170 S. C.,  
30. I n  a previous portion of the charge, tlie jury had been instructed 
upon this point as follo~vs: "If you are  satisfied that  she made an  
unreasonable disposition, but are not satisfied that  she n-as l a c k i ~ ~ ~ ' i n  
testamentary capacity, or that  she was unduly influenced, that  cannot 
affect you in  any way. You would disregard the question of reasonahle- 
ness or unreasonableiiess, because, as I have already said, she had aqright  
to make any disposition she saw fit, if she had capacity and Tvas not 
unduly influenced." 

The  facts were that  Xrs .  Hardee first married William Fox, froin 
whom she acquired all of her property. Five children were born to this 
union. She  later married D. W. Hardee. a man without means. and to 
this union one child was born. The  testatris left her entire estate to 
her second husband and to their only son, the propou~ider herein, exclud- 
ing the caveators, who are the children of the  testatrix by her former 
marriage. There was ample evidence tending to show undue influence 
and mental incapacity. 

The  record presents no reversible error, and the judgment entered 
below will be upheld. 

ATo error. 
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J o ~ s s o s  ti. ~IURPI-IY. 

B. D. JOHNSON v. J. F. MURPHY, RICHARD GRAHAM, WILLIAM E. 
MURPHY, WILLIABI DIXOS, LEWIS CARR, ASD E. '1.'. JOHNSON. 

(Filed 12 Blarch, 1924.) 

Appeal and Error-Dormant Judgments-Revival-Executions--Insuffi- 
cient Findings--Case Remanded. 

Where the appeal calls for the determination of the equities between 
the several defendants and the plaintiff involved in proceedings to revive 
a dormant judgment by the issuance of execution, w h e r h  it is claimed 
that a settlement made by the plaintiff with a defendant released them 
all, the appeal  ill be remanded, to be proceeded with in the Superior 
Court, when the findings of fact by the trial judge upon which he granted 
the issuance of the esecution are insuficient for the Supreme Court to 
satisfactorily pass upon the rights of the parties. 

APPEAL by plaintiff from Grady, J., at August Term, 1923, of 
DUPLIK. 

On 14 April, 1917, in a justice's court, the plaintiff recovered against 
the defendants three judgments, which were docketed in the Superior 
Court on 16 April, 1917. 

The judgments became dormant, and upon affidavit filed by the plain- 
tiff the clerk issued to the defendants a notice to show cause why execu- 
tion should not issue. Certain of the defendants filed an answer, and 
alleged : 

1. That the plaintiff had purchased from the defendant Murphy a 
tract of land on which the judgments were a lien, and caused the deed 
to be made to the plaintiff's brother, E. M. ,Johnson. 

2. That the plaintiff joined in the execution of the deed for the pur- 
pose of releasing the land from the lien of the judgments. 

3. That Murphy paid the plaintiff only $450 for the land, and re- 
ceived a receipt from the plaintiff for $50 in full payment and satis- 
faction of all demands. 

The defendants contend that they are released from the lien of the 
judgments, and that execution should not be issued. 

The case was transferred to the Superior Court, and the following 
findings of fact were made: 

1. After the judgments had been docketed, the defendant J. F. Mur- 
phy sold to E. M. Johnson a tract of land worth $500, and in order to 
clear the land of the judgment liens the plaintiff joined in the deed with 
Xurphy, and caused a recital to be placed in said deed that he joined 
therein for the sole purpose of releasing the land from the lien of his 
judgment. The defendant Murphy paid plaintiff the sum of $50 out 
of the proceeds of said sale, and this amount was credited on the first 
judgment. The other defendants knew nothing of this transaction. 
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2. Nothing else has been paid oAi said judgments, and this motion 
was made to revire the same. All of the defendants answer and ask 
that  the equities between the parties be declared and judgment entered. 

H i s  Honor thereupon rendered judgment as follows : 
Ordered and adjudged that  execution issue upon said judgments, and 

the same are  hereby revived and declared to be in full  force, subject to 
the credit of $50 which has been credited thereon. 

I t  is further ordered and adjudged that  upon payment by each of the 
other dependants of the sum of $50 on said judgments, then each of 
them shall be entitled to have $500 worth of property released from 
the lien of said judgments, orer and above his homestead and personal 
property exemptions; and with the foregoing modifications said judg- 
ments are declared to be in full force and effect. 

George R. I17ard for p la in t i f f .  
Oscar  B. T u r n e r  for  de f endan t s .  

PER C r n ~ a x .  The  facts set out in the judgment are  not sufficient to 
enable us satisfactorily to adjust the rights of the parties. I t  does not 
appear whether all the defendants are principals or whether the release 
of Xurphy's land from the lien of judgn~ent will necessarily result in 
loss to any of the  other defendants or in any way adversely affect the 
extent of their liability. Nor  is there any finding as  to whether the  
plaintiff accepted $50 in full  payment of all demands against Nurphy,  
as alleged in the affidavit filed before the clerk. 

The  judgment is  reversed and the  cause remanded to the end that  
a full and complete statement of all relevants be found and judgment 
rendered thereon. 

Reversed and remanded. 

CHARLES F. D U S S  r. A. TT'. TAYLOR, SHERIFF. 

(Filed 12 March, 1021.) 

Judgments-Motions to Set Aside--Term-Appeal and Error. 
d judge is \T-ithout authority to set aside a judgment final by default 

of an ansn-er, rendered in term, after he has adjourned the court to 
expire hy limitation and has left the county, though without notice 
given of its final ailjournment; and in this case, upon the plaintiiYs 
exception to an order thus made, it is held the plaintiff's exception is 
sustained without prejudice to the rights of the defendant to assail the 
jndgment at a subsequent term of court, by motion in the cause or other 
appropriate remedy. 
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APPEAL by plaintiff from Grady, J., a t  December Term, 1923, of 
LEXOIR. 

Civil action to require the defendant, as sheriff of Lenoir County, 
to execute and deliver to plaintiff a tax deed for certain lands, bid off 
by plaintiff at  a tax sale, and for which he  holds certificate, duly issued 
by the defendant. 

S t  the,December Special Criminal Term, 1923, judgrnent by default 
was entered on motion of plaintiff and upon the showing that  no answer 
had been filed by the defendant. Two days after the adjournment of 
said court in Kinston, and before the end of the week, the judge signed 
a n  order at  his home in Clinton, N. C., directing that the judgment by 
default rendered in  this cause be stricken out and cai11:eled of record. 
From this order the plaintiff appeals. 

Clzas. F. Dunn i n  propria persona. 
John G. Dazcson and F. E.  Wallace for defendant. 

STACY, J. The December Term of court ended in  Kinston when the 
judge left the bench for the term, although no notice was given of the 
final adjournment, and i t  was understood that  the term of court should 
expire by limitation. Delafield 2). Const. C'o., 11.3 N.  C., 21; Branch 
v. Walker,  92 N.  C., 87. H i s  Honor, therefore, was without authority 
to enter the order, signed a t  his home in  Clinton, canceling or racating 
the judgment previously rendered by him a t  term. The  plaintiff's 
exception to this order must be sustained; but this will be done without 
prejudice to the rights of the defendant to assail the judgment rendered 
at  the December term, or to have i t  vacated by motion in the cause 
or other appropriate remedy. 

Error.  

FARMERS ASD MERCHANTS BANK v. OTHO H. DUKE, ADMISISTRATOR 
OF H. J. DUKE. 

(Filed 12 March, 1924.) 

1. Judgment-Motions to Set AsideExcusable R'eglwt--Defenses- 
Statutes. 

I n  order to set aside a judgment for mistake, surprise or excusable 
neglect, there must be a showing of a meritorious defense so that the 
court can reasonably pass upon the question whether another trial, if 
granted, would result advantageously for the defendant. C. S., 600. 
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2. Same--Appeal and Erro?~Findings of Fact. 
Upon ap'peal from the refusal of the Superior Court judge to set aside 

a judgment for excusable neglect, the facts as found by him upon which 
he has acted are ordinarily conclusive, and his rulings of law only are 
reviewable. 

A judgment obtained against one who was ?Lon compos mentis is not 
void, but voidable, and can only be set aside for escusable neglect and 
the showing of a meritorious defense. C .  S., 600. 

4. Same. 
Upon passing upon defendant's motion to set aside a judgment for 

excusable neglect, upon the ground of his intestate's insanity, it  appeared 
that he was represented on the trial by his counsel, and his depositio~ls 
read in evidence, and that his friends and relations appeared thereat. 
and his defense to the action was vigorously made: Held ,  not reversible 
error for the judge to refuse to pass upon the defendant's insanity a t  the 
time of the trial. The statutory provisions protecting the estate of one 
tlon conzgos m e t ~ t i s ,  C. S., 451, 406, commented upon by Clarkson, J. 

APPEAL by defendant from Xerr, J., on motion to set aside judgment 
a t  October Term, 1923, of VAKCE. 

Civil action. W e  think the facts material for  the decision of this 
case are set forth in the judgment of the court below, which is  as 
folloffs : 

"Now comes 0. H. Duke, as administrator of the estate of H. J. 
Duke, and moves that  judgment for the plaintiff i n  the above-stated 
action be set aside for the reason that  a t  the time of the tr ial  of said 
action the defendant mas non compos wlentis and xT7as not represented 
by a guardian ad litem, and offered twelve affidavits to this effect; and 
that  a t  the time the judgment therein was signed the judge presiding 
had left the district and his term had expired; and further, that  0. H. 
Duke, the administrator, be made a party defendant i n  the above action. 

"After hearing allegations and evidence of both parties the court 
finds the following facts:  

('1. Tha t  the above cause mas tried a t  the October Term of Vance 
County, 1922. 

('2. That  a t  said tr ial  the defendant H. J. Duke was represented 
by his counsel, Messrs. Hicks S: Son and J. G. Mills, the attorneys now 
making the above-mentioned motion in behalf of 0. H. Duke. That  
0. H. Duke is a son of defendant H. J. Duke, who was present a t  the 
trial, together with sons, sons-in-law, neighbors and friends of the 
defendant H. J. Duke. 

"3. 3 s  a basis for using the deposition of H. J. Duke in  the evi- 
dence, the certificate of the family physician of H. J. Duke, bearing 
date of the tr ial  of this cause, together xvith the  evidence of Otho Duke, 
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the son of the defendant, stating that he had seen his father. 'I last 
saw him (my father) this morning at 6 o'clock. H e  was down in bed, 
disable to get out, and has been so since 15 June. H e  is not able to 
get up at all without help.' Together with the evidence of T.  E. 
Holden: 'We u~ould accept his checks through our bank.. Even know- 
ing his condition, I would cash his checks today.' 

"4. The deposition of H. J. Duke mas offered in evidence by counsel 
for H. J. Duke, defendant; admitted by the court, and argued by coun- 
sel for defendant. 

"6. No question of the insanity of the defendant H. J. Duke at the 
time of the trial was then raised or suggested. 

"6. Upon issue submitted by the court, as shown on the record, the 
jury found that the defendant H. J. Duke had sufficient mental capacity 
to execute the notes at the time of their execution, and t h , ~ t  the plaintiff, 
tlie Farmers and Merchants Bank, was tlie illnocent holder of said notes 
in due course. 

"6y2. On motion of J. G. Nills, attorney for XI. J .  Duke, it was 
agreed by counsel for plaintiff and defendant that judgment might be 
signed out of term and out of the district, nunc  pro tunc. 

"7. The judgment mas signed by Hon. J .  Loyd Horton by consent 
of counsel out of the district and out of term on 2 January, 1923, as 
of October Term, 1922. 
"8. H. J. Duke was adjudged insane on 29 Soveml%r, 1922. 
"9. Counsel for the defendant gave notice of appeal to the Supreme 

Court and filed a record of the case without raising any question of 
his insanity. 

'(10. On 16 January, 1923, the defendant H. J. Duke signed appeal 
bond in this cause, together with his son, Otho Duke, ahich bond mas 
submitted to the clerk of the Superior Court of Vance County as a 
valid bond and accepted in good faith. 

"The appeal of the defendant H. J. Duke was dismissed by the 
Supreme Court in February, 1923. 

"Upon the foregoing findings the court declined to pass on the ques- 
tion of the sanity of H. J. Duke at the time of the ve~dict  and judg- 
ment, and doth decline the motion of defendant to set afide the ~ e r d i c t  
and judgment." 

Defendant Otho H. Duke, administrator, excepted to the foregoing 
findings of fact and judgment, also to the refusal of the court to sign 
the judgment tendered by defendant, and appealed to t'iis Court, and 
made the following assignments of error: 

"KO. 1 is to the refusal of the judge to decide or pass upon the 
motion of defendant administrator to set aside the rerllict and judg- 
ment on the ground that the defendant H. J. Duke was insane when 
t h ~  qamp w n q  r ~ n r l e r ~ r l  
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"No. 2 is to the finding of facts in the judgment signed, defendant 
contending that they were not based upon any proper evidence, and 
that in view of the judge's refusal to pass upon the question of the 
defendant's sanity, they were irrele~ant,  immaterial and prejudicial 
to the defendant. 

T o .  3 is to the refusal of the judge to sign the judgment tendered 
by defendant as based upon his ruling, though not being the judgment 
which the defendant deemed himself entitled to.'' 

P e r r ? ~  ie. Kittrell, Andrew J. Harris, and Kittrell ie. Kiffrell for 
plaintif. 

J. G. 111ills and T. T. Hicks (e. Son for defendant. 

CLARKSON, J. The assignments of error raise but one main conten- 
tion that at the time of the trial of the action the defendant's intestate, 
H. J. Duke, mas n o n  compos mentis and was not represented by a 
guardian ad litem. H. J. Duke has died since the rerdict and judg- 
ment, and the defendant, Otho H. Duke, has been appointed his admin- 
istrator. The defendant administrator nlacle a motion in the cause in 
the court below to set aside the judgment. The motion is based on 
C. S., 600, which is as follo\vs: 

'(The judge shall, upon such terms as may be just, at any time within 
one year after notice thereof, relieve a party from a judgment, order, 
verdict or other proceeding taken against hi111 through his mistake, 
inadvertence, surprise or excusable neglect, and may supply an omis- 
sion in any proceeding." 

I t  is ~vell settled in this State that the application should show not 
only mistake, inadrertence, surprise or excusable neglect, but also a 
meritorious defense. Lund Co. 2,. lT1ooten, 177 AT. C., 230, and cases 
cited; 23 Cyc., 962, 1031. 

I n  the instant case a final judgment is asked to be set aside. I f  this 
judgment is set aside, the same evidence will be heard on a nex trial, 
and the issues as heretofore found against defendant's intestate sub- 
mitted again to a jury. I t  will be "threshing over old straw." There 
is nothing in the record to indicate that there is any newly discovered 
eridence material to the cause that might cllange the present verdict 
and judgment. There is a presuniption that a judgment in a court 
of competent jurisdictioil is regular and d i d .  

Allen, J., in Crurnpler v. H i n ~ s ,  174 N. C., 28-2, says: "One who 
asks to be relieved fro111 a judgment on the ground of excusable neglect 
must show merit, as otherwise the court ~ o u l d  be asked to do the vain 
thing of setting aside a judgment xhen it would be its duty to enter 
again the same judgment on motion of the adrerse party. If he is a 
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plaintiff, he must allege facts constituting a cause of action, and if a 
defendant, facts which will be a defense. I t  is not required that these 
facts be established conclusively on the hearing of the motion, but they 
must be alleged in good faith, and must, if true, in the one case show 
a cause of action, and in the other a defense. I n  other words, the facts 
alleged must make a pm'ma facie cause of action or dtafense, the ulti- 
mate and final determination of these being left to the proper tribunal, 
if the judgment is set aside. illauney v. Gidney, 88 N .  C!., 202; English 
v. English, 87 N. C., 497; Yorton v. JfcLaurin, 125 N. C. ,  189; Turner 
v. Nachine Co., 133 N. C., 381; Xinton v. Hughes, 158 N.  C., 586." 

Clark, J., in Xorton v. NcLaurin, supra, says: "This is a motion to 
set aside a judgment for excusable neglect under The Code, sec. 274. 
The findings of fact by the judge are final (Weil v. Wootlard, 104 IT. C., 
94; Albertson v. Terry, 108 N .  C., 75; Sykes v. Weathtdy, 110 N. C., 
131), unless upon an exception that there was no evidence as to some 
fact found by him (Marion v. Tilley, 119 N.  C., 473), 01- failure to find 
material facts (Smith v. Hahn, 80 N .  C., 241)." See Hardware Co. v. 
Buhmann, 159 N .  C., 512; lllann v. IIa71, 1G3 N.  C., 51; 8. v. Jackson, 
183 N.  C., 698. 

I t  is the duty of the court belom to find the facts, and his finding is 
ordinarily conclusive. Upon the facts found, the cordusion of law 
only is reviewable. 

The court in the judgment distinctly says, "After hearing allega- 
tions and evidence of both parties, the court finds the following facts." 
-Inlong the many facts found is "No question of the insanity of the 
defendant H. J. Duke at the time of the trial was then raised or sug- 
gest ed." 

At the trial the deposition of H. J. Duke was read ,  he was repre- 
sented by counsel; his son, the present administrator., was present; 
his other sons, sons-in-law, neighbors and friends were present. 

The court below, after finding the facts set out in the record, "de- 
clined to pass on the question of the sanity of H. J. Duke at the time 
of the verdict and judgment, and doth decline the motion of defendant 
to set aside the verdict and judgment." 

From the findings of fact by the court below, in lam, did he commit 
error in refusing to pass on the sanity of 11. J. Duke and in refusing 
to set aside the verdict and judgment? R e  think not. I f  a verdict 
is rendered and judgment obtained against a person non conzpos mentis, 
without a guardian ad litem, it is not void but voidable. So, conceding 
that this was a voidable judgment, should it be set aside for excusable 
neglect? Ender the facts, we think not. H. J. Duke's sons, sons-in- 
law, neighbors and friends were all present. His  counsel were present. 
Xo suggestion was made to the judge holding court or to the attorneys 



N. C.] SPRING T E R X ,  1924. 391 

for plaintiff that the defendant's intestate was n o n  compos mentis.  The 
trial was regular in all respects. The plaintiffs won, and now this 
motion is made to set as ide the verdict and judgment and a request 
to the court below to go into the sanity of H. J. Duke at the time of " 
the verdict and judgment. The due and orderly administration of 
justice under the facts found by the court below would be hampered 
if the judgment was set aside. 

We think the true position is set forth in Buswell on Insanity, see. 
131. as follows: "Unsoundness of mind of a defendant. existing to - 
such an extent as to render him incapable of transacting or understand- 
ing business, is sufficient cause to justify the setting aside his default 
or appearance in a civil suit. But it seems that,.,in civil as well as in 
criminal proceedings, the insanity of a party at  the time of trial is 
not a ground for granting a new trial upon his restoration to sanity, 
unless it i s  made to  appear to  the court that  a new result would prob- 
ably be reached if a new trial were granted, and tha t ,  by  reason of the 
party's incapaci ty ,  injustice was done him on  the  former trial." (Italics 
ours.) 

We do not think the case of Cruddock v. Bm'nkley, 177 X. C., 124, is 
contra to the positiou taken in this case. I n  that case it was said: 
"The jury find that plaintiff was insane and confined in an asylum at 
the time the former action was instituted, and also at the time the 
consent judgment mas entered, and that the twenty acres in controversy 
are her property." I n  that case the plaintiff was a married woman. 

In Stigers v. Brent ,  50 Xd., 214 (33 d m .  Rep., 319), it is said: 
('The naked point is presented whether a lunatic can be sued at law 

for a debt which he coitracted when of sound mind, and a judgment 
therefor obtained against him. Upon this point all the authorities 
agree, unless where some statute inter~enes to prohibit it. I n  this State 
no such statute exists. . . . The test-books are also agreed upon 
the point. I11 Freeman on Judgments, 123, see. 152, it is said: 'While 
an occasional difference of o ~ i n i o u  manifests itself in regard to the " 
propriety and possibility of binding fmnes covert and infants by 
judicial proceedings, in which they were not represented by some com- 
petent authority, no such difference has been made apparent in rela- 
tion to a more unfortunate and more defenseless class of persons; but 
by a concurrence of judicial authority, lunatics are held to be within 
the jurisdiction of the courts. Judgments against them, it is said, are 
neither void nor voidable; they cannot be reversed for error on account 
of defendant's lunacy. . . . I n  a suit against a lunatic, the judg- 
ment is properly entered against him, and not against his guardian.' 
See, also, Shelford on Lunatics, pp. (m)  407 and 429, and 3 Robinson's 
Practice, p. 240, par. 3, and English authorities there cited." 
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We do not go as far  as the Stigers' case, supra.  Our State, in its 
humanity towards those whom "the finger of God has touched," has 
passed the following statutes : 

C. S. 451. "In all actions and special proceedings, when any of the 
defendants are infants, idiots, lunatics, or persons n o n  compos men t i s ,  
whether residents or nonresidents of this State, they must defend by 
their general or testamentary guardian, if they have one within this 
State; and if they have no general or testamentary guardian in the 
State, and any of them has been summoned, the court in which said 
action or special proceeding is pending, upon motion of any of the 
parties, may appoint some discreet per,son ,to act as guardian ad litern, 
to defend in behalf of such infants, idiots, lunatics, or persons n o n  
cornpos men t i s .  The guardian so appointed shall, if the cause is a civil 
action, file his answer to the complaint within the time required for 
other defendants, unless the time is extended by the cclurt; and if the 
cause is a special proceeding, a copy of the complaint, with the sum- 
mons, must be served on him. After twenty days notice of the sum- 
mons and complaint in the special proceeding, and after answer filed 
as above prescribed in the civil action, the court may proceed to final 
judgment as effectually and in  the same manner as if there had been 
personal service upon the said infant, idiot, lunatic, or person n o n  com- 
pos men t i s ,  defendants." 

C. S., 406. "On the trial of any action or special proceeding to 
which an insane person is a party, such insane perscm is deemed to 
hare pleaded specially any defense, and shall on trial have the benefit 
of any defense, whether pleaded or not, that might hare been made 
for him by his guardian or attorney under the provisions of this chap- 
ter. The court, at  any time before the action or proceeding is finally 
disposed of, may order the bringing in, by proper notice, of one or more 
of the near relatives or friends of the insane person, and may make 
such other order as it deems necessary for his proper defense." 

The above section (406) gives the court discretion at  any time before 
the action is finally disposed of to order or bring in by proper notice 
one or more of the near  re lat ives  or  fr iends  of t h e  insane person, and 
may make such other order as it deems necessary for a proper defense. 

I n  the original trial of the case, H. J. Ihke's attorneys, sons, sons- 
in-law, neighbors and friends mere all present. 

Without doing so ser iat im,  we have discussed the poijitions taken by 
defendant in the assignments of error. 

From the facts and circumstances of this case we think the court 
below correct in its judgment. 

Affirmed. 
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(Filed 12 March, 1921.) 

Statute of Fraud-Promise to Answer for Debt of Another-Evidence-- 
Dloticms-Konsuit-Questions for Jury. 

I t  does not require a writing within the statdte of frauds to answer for 
the debt, default, or miscarriage of another (C. S., 9 S T ) ,  where the prom- 
issor directly assumes the debt or has a pecuniary interest therein; and 
\\here a landlord has obtained supplies to be furnished to his tenant 
nithill the coming crop year, upon his promise to see that the tenant pay 
for them, it is sufficieilt to ilenr the promissor's motion to nonsuit in an 
action against hiiu by the furnisher of the supplies to recover for their 
payment. 

 PEAL by defendant, H. F. Lee, from Grady, J., at  September Term, 
1923, of DCPLIIY. 

Civil action tried upon the following issues: 
"1. Did the defendant H. F. Lee promise and agree to become bound 

to the plaintiffs for  supplies furnished to B. D. Parker  during the year 
1920, as alleged in  the complaint? A. Yes. 

"2. I f  so, i n  nliat  amouxt is the defendant Lee indebted to the plain- 
tiffs by reason of said contract? A. $1,552.60 and interest. 

"3. I n  what amount is the defendant Parker indebted to the plain- 
tiffs for supplies furnished h im during the year 19202 A. $1,352.60 
and interest." 

Fronl a judgment of $1,552.60, rendered jointly and severally against 
the tn.0 defendants, the defendant H. F. Lee appeals. 

Langston, Allen (e. Taylor and R. D. Johnson for plaintiffs. 
Stezqens, Beasley (e. Stevens for defendant. 

STACY, J. Appellant's chief exception, as stressed on the argument 
and in  his brief, is the one addressed to the refusal of the court to 
grant his motion for judgment as of nonsuit, made first a t  the close 
of plaintiffs' evidence and renewed a t  the close of all the evidence, and 
based upon the ground that  appellant's special promise to plaintiff, 
which v a s  not in vri t ing,  was to  answer for the debt, default or mis- 
carriage of his  codefendant Parker,  and v a s  therefore void under the 
statute of frauds. C. S., 987. 

I t  was in  evidence that  the defendants, Lee and Parker,  landlord and 
tenant respectively, went to the plaintiffs' store and made arrangements 
114th them whereby the plaintiffs were to furnish the defendant Parker 
with certain supplies during the year 1920. Plaintiffs understood that  
Lee was to be responsible for whatever Parker bought. H e  said to 
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t h e  plaintiffs: "Mr. P a r k e r  will  be on our  l and  this  year  and  you sell 
h i m  anyth ing  h e  wants  a n d  I will see i t  paid." Almost this  identical 
language was held i n  Wlzitehurst u. Yadgetf, 157 K. C., 424, to  be suf- 
ficient t o  w a r r a n t  a finding t h a t  t h e  promise was a n  or iginal  one and  
not wi th in  t h e  s ta tu te  of f rauds,  if m a d e  a t  t h e  t ime or  before t h e  
debt Tvas created, upon-sufficient consideration, and  credit was given 
thereon solely to  t h e  promissor o r  t o  both promissors a s  principals,  o r  
if t h e  promise mere based upon a new consideration of benefit o r  h a r m  
passing between t h e  promissor a n d  the  creditor,  o r  if the  promise were 
f o r  t h e  benefit of t h e  promissor a n d  h e  h a d  a personal, immediate  and  
pecuniary interest i n  t h e  t ransact ion i n  which a th i rc  p a r t y  was t h e  
or iginal  obligor. See Peele z.. Powell, 156 PIT. C., 5.53, a n d  cases there 
cited. 

I n  t h e  instant  case there  was no exceprion to t h e  charge, and  we  
th ink  t h e  case was properly submitted to  t h e  jury. T h e  verdict as  
rendered was war ran ted  by t h e  e ~ i d c n c e .  

KO error. 

%. %. GRANTHAM v. R. A. SUNS, TRUSTEE, C. I<. TAYLOR, MRS. MARY 31. 
BRTBS, AKD T. 31. HOLTOS. 

(Filed 12 March, 10'24.) 

A stranger to a mortgage who has paid 08 the mortgage debt under 
an agreement with tlie mortgagee that  he is to be substituted to tlie 
rights of tlie latter, is not a mere volunteer who will be denied the 
equitable right of conventional subroqation to the rights of tlie mortgage 
creditor, and he is entitled to be subrogated to the mnrtgagee's rights, 
and to enforce the mortgage against subsequent parties in interest. 

2. Same-Assumption of Mortgage Debt. 
One who purcliases from the mortgagor his equity of redeml~tion 

under an agreement that  he will assume and pay t l i ~  mortgage debt, 
becomes persoilally liable for the debt he has thus asr,umed. 

d purchaser a t  the foreclosure sale under a second mortgage talies 
with implied notice of the indebtedness secured by the prior registered 
mortgage, and where one or several of the notes therein secured has been 
paid by one who is entitled to subrogation to the first mortgagee's rights, 
and none of the parties in interest have appealed from a judgment in 
tlie purchaser's suit denying this right, there is no equity existing in 
appellant's favor, the other parties being presumed to have acquiesced 
therein, and the judgment will not be disturbed. 
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4. Same--Subrogation Pro Tanto. 
Where a mortgage on lands secures several notes maturing a t  dif- 

ferent date<. and one or several of them have been paid by a stranger 
under agreement with the mortgagee whereunder he is entitled to sub- 
rogation pro t a n t o  to his rights, the ~~urchaser a t  foreclosure sale under 
a second mortgage, claiming only under the mortgagoo's equity, cannot 
succescfully rely upon the equitable principle that the subrogation nil1 
not a~)ply un1ec;s the other notes secured by the first mortgage has been 
paid in full. 

APPEIL by plaintiff from Daniels, J., at  J anua ry  Term, 1924, of 
CRAVEN. 

Application for mandatory illjunction to compel the cancellation of 
a deed of trust upon the  following facts:  

1. Judge Henry  R. Bryan a n d  wife, Xrs .  X a r y  N .  Bryan, and 
Sliepard C. Bryan, trustee, conveyed the tract of land described in tlie 
con~plaint  to L. T. Grantham on 8 April,  1018. 

2. L. T.  Grantham executed his purchase-money deed of trust to 
R. -1. Nunn, trustee, for $5,900, securing 11 notes of $500 each and 
one note of $400, payable on 1 Narch,  in the years 1919 and 1929, 
both inclusire. 

3. L. T.  Grantham comeyed the land to Charles I<. Taylor on 4 De- 
cember, 1918, and as  a par t  of the purchase price Charles K. Taylor 
assumed the payinent of the notes made to Nrs .  Mary N. Bryan, a i f e  
of Judge Henry  R. Bryan, and agreed to pay the same upon their 
maturity, and executed a second deed of trust securing $6,545.50, pay- 
able to L. T. Grantham. 

4. Mrs. X a r y  N. Bryan transferred the  first three notes of said L. T.  
Grantham to Shepard C. Bryan, Esq., by endorsenlent. 

5 .  L. T. Graiitliani transferred the notes of Charles I<. Taylor, aggre- 
gating $6,545.50, to Dr.  E a r l  S. Sloan. 

6. C2iarles K. Taylor paid the first $500 note payable to Mrs. Mary 
S. Bryan and by her transferred to Shepard C. Bryan, and by him 
sent to the Sa t iona l  Bank of Kew Bern for collection on 15 Narcli,  
1010; and the  second of said notes endorsed by tlie said Xrs .  Mary K. 
Bryan to  the  said Shepard C. Bryan, and by hini sent to the Kational 
Bank of Xew Berrl for collection on 15 March, 1920. 

7 .  On 1 5  Narch,  1910, Chas. K. Taylor had on deposit in tlie New 
Bcrn Banking and Trust Company $743.19, and on the 17th day of 
that  lnonth an  item of $500 lvas debited against the said account. 
8. On 15 March, 1920, Chas. K. Taylor had on deposit i n  the New 

Bern Banking and Trust  Company $1,492.82, and on the 17th day of 
that month his account was debited with $530-odd dollars. 
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9. T. F. Holton loaned to Chas. K. Taylor on 15 March, 1919, the 
sum of $500 in  cash with which to pay the first note of the series 
herein first abore mentioned; that said loan was made at the express 
request and solicitation of the said Chas. K. Taylor and of the said 
L. T. Grantham, original maker of these notes. 

10. On 15 March, 1920, T. W. Holton loaned to Chas. K. Taylor 
$530-odd dollars with which to pay the second note of the said series 
then matured, and such loan mas made at, the expresa request of the 
said Charles K. Taylor and the said L. T. Grantham, the original 
maker of the notes. 

11. The said two notes mere paid by Chas. I<. Taylor on 15 March, 
1919 and 1920, respectively, to the Kational Bank of New Bern, said 
notes being in form and being endorsed as appears from the exhibit 
attached to the complaint. 

12. After said notes were paid the endorsement thereon appearing, 
to wit, "Paid by T. W. Holton, Chas. K. Taylor; witness, C. .R. 
Rymau," was made for the purpose of transferring stlid notes to the 
said T.  W. Holton to secure him for the amount of the money loaned. 

13. The second deed of trust hereinbefore named, made by Taylor 
to secure the purchase-money to Grantham over and above the amount 
due Mrs. Mary K. Bryan, was foreclosed under the power of sale and 
the lands bought by Z. Z. Grantham, and by him convsyed as follows: 
,4 part to one Baker'with a second mortgage to Dr. Ear l  S. Sloan on 
the remainder of the land, in  lieu of the $6,545.50 of notes of L. T.  
Grantham, secured by his two mortgages which Dr. Ear l  S. Sloan had 
held. 

14. T. W. Holton had no interest in the land on 15 Uarch, 1919, or 
on 15 March, 1920, but made the advancements or loans as a rolunteer 
at the instance of Chas. K. Taylor and L. T. Granthan- ; and that such 
advancements have never been repaid to the said T. W. Holton, and 
that the said T.  W. Holton is holding the above-named notes as per 
copy attached to the complaint. 

19. The said T. W. Holton notified the trustee, R. A. Nunn, of his 
having paid the notes and of his holding the notes with the consent of 
said Grantham, and by the request of the said Taylor requested the 
said trustee, R. A. Kunn, to sell the said land or, failing to sell the 
said land, to figure out the interest and principal, so that he might 
take up the indebtedness, which he agreed to do. 

16. A part of the original tract of land covered by this deed of trust 
has been sold by Z. Z. Grantham; Grantham never demanded of the 
said Holton the two said notes, but did offer to trade the said Holton 
land for the same; since the maturity of the two said notes the trustee, 
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R. A. S u n n ,  has had knowledge of all this tra~lsaction between the 
parties; but neither the said trustee, Mrs. Mary N. Bryan, Shepard 
C. Bryan, the Sat ional  Bank. D. S. Sloan, nor Baker consented to the 
transfer or the taking up of the note by Holton;  R. A. S u n n ,  trustee, 
is  the agent a d  attorney for the said Mrs. X a r y  S. Bryan. 

H i s  Honor gave judginent denying the relief demanded, and the 
plaintiff appealed. 

G u i o r ~  d Guion  for plaintifl .  
H .  P. W h i f e h u r s t  und T. D. V a r r c n  for T .  IT7. Holton,  appellee. 

A~alzrs, J. T h i l e  the plaintiff seeks by mandatory injunction to com- 
pel the cancellation of the deed of trust to R. A. R u n n  upon payment 
of all the notes made to Xrs .  Bryan, except the t ~ v o  that  were sent 
to the Sa t iona l  Bank of Ken. Bern, the defendant Holton, as we under- 
stand, demands either a sale of the land for the payment of the two 
notes held by him or an opportunity by taking up the reniaining notes 
to be subrogated to the rights of Mrs. Bryan. I t  will be noted, there- 
fore, that  the controversy presents the question whether Holton is 
entitled to  subrogation pro fanto,  that  is, to  the amount of the notes 
11-hich he claims to have paid. 

Primarily subrogation, or substitution, is a doctrine of equitable 
jurisprudence. I t  is a change by which another person is put into the 
place of a creditor so tha t  the creditor's rights and securities pass to 
him, or a legal fiction by force of which an obligation extinguished by 
the payment of a third party is  treated as still subsisting for his benefit, 
on the ground that  such party is entitled to the rights of the creditor 
whom he succeeds. Subrogation is either legal or conventional, the 
former arising by operation of law and the latter depending upon a 
lawful contract. Conventional subrogation occurs where one who has 
no interest i n  the subject-matter pays the debt of another, and by 
agreement beconles entitled to the rights and the securities of the credi- 
tor. I f  a mere stranger or volunteer pay the debt of another without 
any assignment or agreement for subrogation, when he is neither under 
legal obligation to make the payment nor under compulsion to do so 
for the preserration of his rights or property, he  is not entitled to 
subrogation; but a different principle prerails if a person advance 
money to pay a mortgage debt under an  agreement with the owner of 
the equity that  he shall hold the mortgage as security for his  advance. 
I n  the latter case if the mortgage, instead of being assigned to him, is  
discharged in whole or i n  part ,  he is yet entitled as against subsequent 
parties i n  interest to be subrogated to the rights of the mortgagee and 
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to enforce the mortgage. Sheldon's Law of Subrogation, secs. 1, 2, 19, 
240; Story's Eq. Juris. (13 ed.), secs. 493 and note and 500; Bispham 
on Equity, 454. 

I n  Publishing Co. v. Barber, 165 N. C., 478, 486, the doctrine is ex- 
pressly approved, Mr. Justice Walker saying: "It ha3 been held that 
though a mere volunteer cannot, by paying off a mortgage, acquire 
an equitable lien or any right of subrogation, yet if he advances the 
money to redeem or pay off a mortgage at the request of one who is 
interested or bound to discharge it, he may be protected against such 
person by subrogation." And in Bank v. Bank, 158 N. C., 230, 244, 
it is said: "The authorities are entirely agreed that where a person 
advances money to pay off a mortgage debt under an agreement with 
the owner of the equity of redemption or his representative that he 
shall hold the mortgage as security for his adrance, but the mortgage, 
instead of being assigned to him, is discharged in  whole or in part, 
he is yet entitled as against subsequent parties in interest to be subro- 
gated to the rights of the mortgagee and to enforce thl3 mortgage." I t  
is also held that an agreement by the purchaser of an equity of redemp- 
tion with his vendor that he will assume and pay the mortgage debt 
mill render him persoually liable. Kennedy zt. Trust Co., 180 S. C., 
225; Caldwell c. Robinson, 179 N. C., 518, 524; Brown v. Harding, 
171 N .  C., 686, 691; Perry v. Adums, 98 N. C., 167; Springs v. Harven, 
56 N .  C., 96; Scott c.  Dunn, 21 S. C., 429 Williams 21. Williams, 17 
N.  C., 69; Oil Co. v. Cotton Co., 46 L. R. ,I. (K. S.), 1049; 27 A. & E., 
247; 27 R. C. L., 1339, sec. 23. 

I t  is, no doubt, in  recognition of these principles that the plaintiff 
concedes Holton's right to subrogation as against Tayloi.; but, conceding 
this, he contends that Holton has no such right as against Mrs. Bryan 
or any other person holding notes secured by Taylor's mortgage or Gran- 
tham's deed of trust. 

I n  considering this proposition we must remember that L. T. Gran- 
tham, Sloan, and Baker are not parties to the action, and that the plain- 
tiff is the only party who excepts to his Honor's ruling. Holton asks 
that it be sustained; and, in the absence of an exception, we may assume 
that neither of the other defendants cares to have the judgment dis- 
turbed, and if this be true, we may adjust the controversy by determin- 
ing the relative and respective rights of the parties chi3fly interested in 
the result. This indicates, of course, that we are prirnarily concerned 
with the rights of the plaintiff; for if he is not prejudiced by the judg- 
ment, he has no valid reason for assailing it, and we are at  a loss to 
know how he may be prejudiced unless he has acquired rights which a 
court of equity ought to protect. Has he acquired such rights? He  
succeeded to Taylor's title in the land by a mortgagee's deed, executed 
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3 March, 1923. About three years before this deed was made, Holton, 
a t  the request of Taylor and L. T.  Grantham, paid the second of the 
two $500 notes, on each of which were written the words "Paid by 
T. W. Holton," i n  order to transfer the  notes and secure the amount he  
had advanced. Taylor was bound by this agreement; the plaintiff 
acquired Taylor's title after Holton had received the t ~ o  notes; the 
deed of trust securing the notes delivered to Mrs. Bryan was duly regis- 
tered, and the plaintiff, after making his purchase, recognized the  
validity of the two notes in question by offering to convey to Holton a 
tract of land in  payment. So  the plaintiff, a subsequent par ty  in  
interest, held the land, i n  like manner with Taylor, subject to Holton's 
equities. Part icularly has he 110 ground of complaint, in riem of the 
fact that  the registered deed of trust was constructive notice of the 
entire indebtedness thereby secured. B a n k  zs. B a ~ l k ,  supra,  251. 

The plaintiff insists, h o ~ ~ e v e r ,  that  Holton, upon his own slloning, 
holds only two of the notes executed to Mrs. Bryan, and that, as the 
remaining notes are  outstaliding, Holton is not entitled to subrogatioll 
pro tanto.  I t  is true, as a general rule, that  a person i.; not entitled to 
be subrogated to the creditor's securities unless the debt has been paid 
in full. The  reason is, tliat if a surety who has made a partial payment 
is subrogated p r o  fcitzto, he  nil1 occupy a position of equality with the 
holder of the unpaid part  of the debt; and if the property be insufficient 
to pa? the remainder of the debt for which the surety is bound, ?he loss 
will fall proportionately up011 the creditor and tlle surety. But  this 
doctrine, it  is said, has in  every illstance been in~olred  for the protection 
of the creditor, and never to defeat contract obligations in the interest of 
the debtor alone. S l ~ i n X l e  v. H u f m u n ,  71 N .  W. (Neb.) ,  1004. RThen 
the right of subrogation is the result of all express agreement, a partial 
payment may effect a pro tanto subrogation of the creditor's securities, 
particularly when the indebtedness is pagable in  installments and the 
evidences of tlle debt are notes maturing a t  different dates. 2.3 R. C. L., 
13, 18, see. 6 ;  Am. Bonding  Co. 21. B a n k ,  99 -1. S .  R., 483, note; 27 
A. 6: E. (2  ed.), 203; 6 Am. Cas., 205, note. T h e  mortgagors agreed 
tliat Holton should hold his two notes as security, and if a s i n d a r  
agreement is necessary on the part  of Mrs. Bryan, her acquiescence in  
his Honor's judgment is  tantamount to  consent. Loeb v. Fleming, 15 
Ill.  App., 503; S t r i c k m u n  c. Roose, -16 &-. E., 680. 

Finding no error, lye affirm the judgment. 
Affirmed. 
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STATE v. LAFATETTE McALLISTER. 

(Filed 12  March, 1924.) 

1. Intoxicating Liquor-Spirituous Liquor-Statute&-Possession-In- 
structions. 

Chapter 1, section 2, Laws 1923, known as  the Turlington Act, was es-  
pressly to be liberally construed to p r e ~ e n t  intosicat~on, and makes i t  
unlawful for one to possess intoxicating liquor, with restricted qualifica- 
tions; and a conviction will be sustained under a verdict of guilty upon 
evidence tending to show that  the defendant received a bottle of intosi- 
eating liquor from another, took a drink therefrom, and handed the bottle 
back to the one from whom he had received it ,  neither cf them being upon 
his own premises; and a n  instruction to find the defendant guilty under 
these circumstances, if proved beyond a reasonable doubt, is not 
erroneous. 

A general verdict of guilty, under evidence tending to show that  the 
defendant unlawfully had in his possession, when not in his private dwell- 
ing, intosicating liquor, under a n  indictment therefor, as  well as  for the 
unlawful receiving and transportation, is sufficient to sustain a conviction 
upon the count of possession prohibited under the provisions of the Tur- 
lington Act, ch. 1, sees. 2 and 10, Laws 1923. 

3. Same--Appeal and Erro~Instructlms-Harmless Error. 
Where a general verdict of guilty has been rendered against the defend- 

ant,  upon competent evidence, tending to show that he unlawfully had 
spirituous liquor in his possession, contrary to the provisions of the Tur- 
lington Act, an erroneous charge as  to receiving and transporting it ,  is 
harmless error. 

APPEAL b y  defendant f r o m  Bond, J., and  a jury,  a1 J a n u a r y  Term,  
1924, of WASHINGTOIT. 

Cr imina l  action. T h e  defendant  was arrested on 2 1  Kovember, 1923, 
under  w a r r a n t  charging t h a t  be  unlawful ly a n d  wilfully did h a ~ e  i n  his  
possession a n d  did receive, t ranspor t  spir i tuous liquor, con t ra ry  t o  
t h e  statutes, etc. T h e  defendant  was tried i n  t h e  Recorder's Cour t  of 
Washington County, and  f r o m  t h e  re rd ic t  of "guilty." a n d  judgment 
thereon, t h e  defendant  appealed t o  t h e  Superior  Court .  

T h e  defendant  was t r ied i n  t h e  Super ior  Cour t  of Washington County, 
J a n u a r y  Term,  1924, upon  t h e  or iginal  war ran t .  T h e  S t a t e  introduced 
P. W. B r o w n  a s  a witness, who t e i f i e d  t h a t  on  a cer ta  n occasion, since 
t h e  "Turlington Act" has  been i n  force and  effect, he  xixv some colored 
men, t h e  defendant  being one of them, on  t h e  r i w r  shore i n  t h e  town of 
Plymouth,  not on  t h e  premises of e i ther  of them, a n d  i n  watching them 
h e  saw one of t h e  other  men pass a bottle of l iquor  t o  t h e  defendant, who 
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took a drink out of the bottle and handed the bottle back to the man 
who had passed i t  to him. There was other evidence offered. The  State 
rested i ts  case. 

The defendant introduced no evidence, but made a motion, a t  the 
close of the State's eridence, to nonsuit, which was refused, and defend- 
ant  excepted. 

The  court charged the jury that, if they beliered the evidence and 
found the facts to be as i t  tended to prove, and beyond a reasonable 
doubt therefrom, that  the prisoner took the bottle and passed the bottle 
back to the owner, it  would be their duty to  return a verdict of "guilty 
of unlawfully receiving whiskey." 

The  defendant excepted to  the charge. There was a rerdict of guilty, 
and a defendant was sentenced by the court to pay a fine of $5 aud 
costs of action. 

The  defendant assigned as  error the refusal of the court below to 11011- 
suit, the charge giren, and the judgment rendered, and appealed to this 
Court. 

d t f o m e y - G e n e r a l  X a ) z n i n g  and  Assis tant  . l t torney-General Xash for 
the  S ta te .  

P. H .  Be l l  for defendant .  

CLARKSON, J. Chapter 1, section 2, Laws 1923 (known as the "Tur- 
lington Act"), is as f o l l o ~ ~ s  : "No person shall manufacture, sell, barter, 
transport, import, export, delirer, furnish, purchase, or possess any 
intoxicating liquor, except as  authorized in this act ;  and all the pro- 
&ions of this act shall be liberally construed, to the end that  the use 
of intoxicating liquor as a beverage may be prevented. Liquor for non- 
beverage purposes and wine for sacramental purposes may be manufac- 
tured, purchased, sold, bartered, transported, imported, exported, delir- 
ered, furnished, and possessed, but only a s  provided by Tit le I1 of 'The 
Volstead Act,' act of Congress enacted 28 October, 1919, an  act supple- 
mental to the Kational Prohibition Act, 'H. R. 7294,' an act of Congress, 
approved 23 Norember, 1921." 

The provision of the above act is taken from act of Congress (U. S. 
Compiled Statutes, 1923, 1013S$+aa), which is as follows: T o  person 
shall, on or after the date when the  Eighteenth Amendment to the Con- 
stitution of the Unitcd States goes into effect, manufacture, sell, barter, 
transport, import, export, deliver, furnish, or possess any intoxicating 
liquor, except as authorized in  this act, and all the provisions of this act 
shall be liberally construed, to the end that  the use of intoxicating liquor 
as a b e ~ e r a g e  may be prevented. Liquor for nonbeverage purposes and 
wine for sacramental purposes may be manufactured, purchased, sold, 
bartered, transported, imported, exported, delivered, furnished, and pos- 

26-187 
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sewed, but only as herein provided, and the conlmissioner may, up011 
application, issue permits therefor: Provided, that nothing in this act 
shall prohibit the purchase and sale of warehouse receipts covering dis- 
tilled spirits on deposit in government bonded warehouses, and no 
special-tax liability shall attach to the business of purchasing and selling 
such warehouse receipts. (28 October, 1919, ch. 85, Title 11, see. 3, 
41 Stat., 308.)" I t  will be noted that the word "purcahase" mas added 
to section 2 of the Turlington Act, supra. 10138?4 C., supa ,  makes it 
unlawful, under the Volstead Act, under certain c~ircumstances, to 
"purchase" intoxicating liquors for beverage purposes. 

Fed. Stat. Anno., 1921 ( 2  ed.), Supp., p. 540, is as f o l l o ~ ~ s :  "Purpose 
as preventing use of liquors for beverage purposes.-The chief purpose 
of the framers of the Volstead Act was to reduce and as far as possible 
to prevent the use of intoxicating liquors as a beverage. C. 8. P. Tur- 
ner (W. D. Va., 1920)) 266 Fed., 248; T,'. S. z.. JIasters (31. D. Pa., 
1920), 267 Fed., 581; Street v. Lincoln Safe Deposit (lo. (S.  D. K. y., 
1920)) 267 Fed., 706; Ledbetter z.. Bailey (W.  D. 3.. C., 1921)) 274 
Fed., 375; Kelly v. Lewellyn (W. D. Pa., 1921), 274 I'ed., 108. 

'( (If anything is well settled and determined, it is that the Volstead 
Law, enacted pursuant to, and in consequence of, the adoption of the 
Eighteenth Amendment to the Federal Constitution, .gas intended and 
calculated by Congress and by those interested in its passage, to prohibit 
the manufacture, sale, and transportation, for beyerage purposes, of any 
and every kind of intoxicating liquor within the Exited States; and 
Congress expressly defined such "intoxicating liquor" lo be any spiritu- 
ous, vinous, malt, or fermented liquor or liquid "fit for use for beverage 
purposes" containing alcohol to the cxtent of "one-half of one per cent, 
or more," by volume. Volstead Law, Tit. 11, see. 1. So that, by this law, 
which was enacted after much consideration of the circumstances and 
of the obrious intent and purpose of the people of the United States, as 
reflected by their ratification of the amendment, it was definitely and 
positively determined that any liquor or liquid, fit for use as a be~erage 
and possessing alcohol in excess of the maximum men;ioned, might not 
be manufactured, sold, or transported in the United States. Even its 
mere possession was similarly prohibited, save under exceptional, 
severely necessary, and obviously harmless circumstances.' 

(' 'This conclusion results not only from the reading of the act in its 
entirety, looking at  the big purpose in view, and the means to be em- 
ployed to gain the end sought, but also from the language of section 3 
of Title 11, the controlling section of the act, which is to the effect that :  

" 'No person shall, on or after the date when the Eighteenth Amend- 
ment to  the Constitution of the United States goes into effect, manufac- 
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ture, sell, barter, transport, import, export, deliver, furnish, or possess 
any intoxicating liquor, except as authorized in this act, and all the pro- 
visions of this act shall be liberally construed, to the end that the use 
of intoxicating liquor as a beverage may be prevented.' 

(' 'Here, in uriequirocal language, we have a declaration on the part 
of Congress that, homerer this act may be viewed, and tested by every 
means known to those whose duty and function it is to construe statutes, 
in every instarice the statute "shall be liberally construed, to the end 
that the use of intoxicating liquor as a beverage may be prevented." 
Nothing can be plainer than that, and it seems to me that Congress, 
there, as it might properly do, has said that the courts shall not seek to 
construe the statute so as to permit the use of intoxicating liquors as a 
beverage, but that they shall use all reasonable means to construe it so 
as to prevent such use.' LT. S. v. nodson (S. I). Cal., 1920), 268 
Fed., 297. 

"The primary object of the Prohibition Act is the prevention of the 
use of intoxicating liquors as a beverage, although it retains features 
of a revenue law. T O  effectuate that purpose, the statute requires that 
all of the prorisions shall be liberally construed. lr. S. v. Sacein Rou- 
h a m  Parhat (S. D. Ohio, 1920), 269 Fed., 33. 

" 'It is apparent from the prorisions of this act that intoxicating 
liquor may be imported for nonbeverage purposes. I t  is likewise mani- 
fest that the prorisions of this act shall not in any way interfere with 
the operation of existing law, except where it is inconsistent, and the act 
expressly provides that persons shall not be relieved from any taxes or 
other charges imposed upon the traffic in such liquor.' The Goodhope 
(W. D. Wash., 1920), 268 Fed., 694.'" 

The charge on which defendant was tried ('did have in his possessio~i 
and did receive, transport spirituous liquor contrary to the statutes" 
(1) possess, (2) receive, ( 3 )  transport. 

There was a general verdict of guilty. The statute clearly does not 
allow one to transport or possess intoxicating liquor. 

Section 2 of the Turlington Act (chapter 1, Public Laws 1923, supra) 
makes the possession of any quantity of intoxicating liquor for bewrage 
purposes unlawful, unless, of course, the possession of the liquor is in 
one's private dwelling, under section 10. I t  is true that there is nothing 
in  the act which makes the actual receipt of intoxicating liquors, inde- 
pendent of the fact that one cannot possess liquor without having re- 
ceived it at some time, a criminal offense. Here, however, the warrant 
charges unlawful possession, the unlawful receipt, and the unlawful 
transportation of liquor. The verdict of the jury was general upon this 
warrant. I t  can then be sustained upon the charge of unlaurful posses- 
sion. The fact that the judge's charge may have been erroneous in the 
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particular in which he told the jury if they believed the evidence beyond 
a reasonable doubt, to return a verdict of guilty of un'amfully receiving 
liquor, mould render it harmless error, in  the face of the fact that there 
was a proper charge on the warrant and a proper verdict upon proper 
evidence. 

I n  State v. Swifzer, ante, 96, i t  was said: "The-e was a general 
~ e r d i c t  of guilty, which, in law, mas a verdict of guilty on each and 
every count. The general verdict of guilty upon tv-o counts will be 
sustained if the evidence justifies either. S .  v. Toole, 106 N .  C., 736; 
S. c. Strange, 183 N .  C., 775." S .  v. Coleman, 178 IS. C., 760. 

I n  the case of S .  v. Jackson, 13 N .  C., 563 (decided nearly one hun- 
dred years ago), Judge R u f i n  said : "In ordinary cases the consequence 
~vould be a new trial. But ill the present the statute is spread out in the 
case, and it is thus made to appear to us that the jury have precisely 
adopted that interpretation, which the court ought to hare giren by way 
of instruction. The course of the judge gave the prisoner the benefit of 
the chance of a mistake of the jury. H e  cannot complain that they 
made no mistake. As, therefore, it is nlanifest that -he jury hare ad- 
nlinistered the lam correctly, there is no ground for a new trial. 

I n  C'unard S .  S .  Co. v. Xellon, 262 U .  S., 100; 4 3  Sup. Ct. Repr., 
506, X r .  Justice V a n  Demnfer  says: "Some of the contentions ascribe 
a technical meaning to the words 'transportation' and 'importation.' 
MTe think they are to be taken in their ordinary sense, for it better com- 
ports with the object to be attained. I n  that sense tr:msportation com- 
prehends any real carrying about or from one place bo another. I t  i s  
not essential that the carrying be for hire, or by one for another, nor 
that it be incidental to a transfer of the possession or title. I f  one 
carries in his own conveyance, for his own purposes, it is transportation, 
no less than when a public carrier, at the instance of a consignor, carries 
and delivers to a consignee for a stipulated charge. Sets United States v. 
Simpson, 252 U. S., 465; 40 Sup. Ct., 364; 64 L. Ed., 665; 10 A. L. R., 
510. Importation, in a like sense, consists in  bringing an article into a 
country from the outside. I f  there be an actual bringing in, it is im- 
portation, regardless of the mode in which it is effected. Entry through 
a custom house is not of the essence of the act." 

I t  is well said by Clark, C. J., in the concurring opinion in S .  v. Cole- 
~ n a n ,  178 K. C., 762: "The intention of the act may be tersely expressed 
in the phrase, 'Taste not, touch not, handle not' the forbidden article 
(for beverage purposes). I t  is outlawed by the statute: just as dynamite 
or any poisonous drug, and for the same reason that the popular will 
has deemed this necessary for the public welfare, and made the violation 
of that will a crime." 

From a careful examination of the authorities we can find 
No error. 
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JESSIE JIR'KIR'S V. STEPHER' CARRAWAT, TRUSTEE OF EXCELSIOR 
HOUSEHOLD OF RUTH, So. 4224. ET ALS. 

(Filed 12 March, 1921.) 

CourtsJurisdiction-rnincorporated Associations->landamus. 
The courts have no jurisdiction over the management of an unincorpo- 

rated association, or order. by n~andamrs ,  wherein there has been 110 vio- 
lation of crirnirlal law, or where the deprivation of property rights is not 
in question. 

APPEAL by defendants from Grady ,  J., at  chambers in  Kinston, De- 
cember, 1923. 

This  is a proceeding begun by a motion for an  alternative mandamus  
for reinstatement as a member in  Ru th  Lodge, KO.  4224. Tho defend- 
ants demurred ore terns for lack of jurisdiction. The  demurrer u s  
owrruled. 

Defendants Stephen Carraway, Sarah  Brown, and Bertha Moore are 
the trustees of Excelsior Household of Ruth,  No. 4224, an  unincorpo- 
rated fraternal  organization, located a t  Kinston, 3. C., and the other 
defendants are  the councilor and secretary of said lodge. 

At  a meeting of said lodge in  June,  1922, a charge was preferred 
against the plaintiff for riolation of a rule or by-law, in that she liar1 
called another member "a liar" i n  open lodge; and after due tr ial  in said 
lodge the plaintiff Tvas ordered to pay a fine of $10. She  appealed to 
the District Household of Ruth,  S o .  10, which had appellate jurisdic- 
tion. On  appeal, judgment was rendered by the appellate lodge "That 
Sister Jessie Jinkins pay a fine of $3 and go before the Household and 
beg pardon. I f  she refuses, then she stands exl~elled until she does." 
After said decision the plaintiff elected to pay the fine of $3 which the 
said Excelsior Household refused to receive, and the plaintiff alleges 
that she also tendered the lodge the amount of her dues ivhich the lodge 
refused to receive, and thereupon the plaintiff instituted this proceed- 
ing aslring for an  alternatire writ of mandamus  to compel the lodge to 
readmit the plaintiff to full  and complete membership in Excelsior 
Household of Ruth,  S o .  4224. 

The  answer admits that  the plaintiff had finally tendered the $3 
and she offered to apologize to the District Household, but she had 
refused to "apologize to  them niggers i n  the subordinate household," 
and that  she has never paid anything and still owes her dues. I n  the 
court on the hearing anlong the evidence put in  v a s  the following 
minutes of the lodge: 

"TTTednesdap, afternoon session a t  2 o'clock p. m. Sister Sadie F. 
Fagan, district grand most noble gorernor, sounded the gavel ; cparterly 



406 IK T H E  SUPREME COURT. [I87 

pass taken, all correct; roll of officers called; all present; invocation by 
district worthy prelate, Sister Victoria Lofton; music, 'Blest be the 
Tie That Binds.' Meeting declared open for business; committee on 
D. G. M. N. G.'s address being ready, came forward and submitted its 
report through its secretary, Sister Alice E. Riddick. . . . 

"We, your committee on trial, beg leare to make our report, as 
following: Sister Jinkins was present to answer charge. We decided 
according to law 34, on page 37, and section 10, that Sister Jinkins 
shall pay a fine of three dollars ($3.00) and go before the H.  11. R. 
and beg pardon. And if she fails thirty days from date she 
shall pay a fine of $10 and it be added to her dues. Signed: Bertha 
Moore, Mollie Jones, Carrie Brown, E. E .  Brown. 

"The above decision was adopted by the H. H. R., 4224, and com- 
mittee, 2 June, 1922. Signed: 311. K. Hollowag, W. .R." 

Cpon hearing the case, Grady, J., rendered judgm~nt  "that the de- 
fendants accept the sum of $3 and that upon tender of an apology to 
said subordinate lodge, No. 4224, that she be reinstated as a full-pledged 
member of said subordinate lodge, No. 4224," and taxed the plaintiff 
with the cost. Defendants appealed. 

S u t t o n  & Green  and S h a w  & J o ~ t e s  for p l a i n t i f .  
Rouse  (e. Rouse  and X o o r e  and C r o o m  for defendants .  

CLARK, C. J. I t  appears in this hotly-contested case, in which each 
side is represented by four counsel, that the defendant Household of 
Ruth, KO. 4224, to which the plaintiff seeks from. the courts m a n d a m u s  
to be readmitted as a member, which the court granted upon condition 
that she pay a fine of $3 and go before the Household and apologize, is 
an unincorporated .association. I t  also appears that it is an associa- 
tion of colored members, and apparently from the names in the record 
consisting mostly of women, singularly enough in an order styled "Odd 
Fellows." 

This Court will exercise its duty of adn~inistering justice irrespective 
of the size and nature of the wrong complained of, provided it has 
jurisdiction; but in  this matter, important as doubtless it seems to 
the parties, the first question is the one asked in Scripture, "Who made 
us judges of such matters?" 

We have held recently in T u c k e r  2%. E a t o u g h ,  186 X. C., 505, that 
"An unincorporated association or society has no legal entity at common 
law and has none conferred by statute, and that the Court will dismiss 
the action when there is want of jurisdiction ex mero  m o t u ,  and that a 
written demurrer for want of jurisdiction cannot confer jurisdiction 
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upon the Court." This ruling has been affirmed since in  Cit izens  Co. 
P .  Typogrctphiral  Cnion, an te ,  42. Without nlininiizing the impor- 
tance which the  parties and their coulisel attach to this proceedilig, 
they must be left to settle i t  i n  their own rrianner, for the courts are 
entirely mithout jurisdiction to  consider the case. 

I t  has been often held in  other jurisdictiolis also that  there is no 
such entity known to the law as an  unincorporated association, and 
consequently i t  cannot be made a party defendant. PicX.s v. Tl'alsh, 
192 Nass., 589. -1 roluntary association being only a collection of 
iiidividuals could not a t  common law sue or be sued by its associated 
name. Lewcl l ing T .  Il'oodu,orkers C n d e u c r i t e ~ . ~ ,  140 Ark., 128; and 
numerous other casrs cited ill 33 Yale Law Journal ,  383 (February, 
1931), in an  article where the lack of jurisdiction by the courts o ~ e r  
uiiiiicorporatetl associatioris is most fully discussed n.ith an  exhaustire 
citation of authorities on tlie subject. 

111 18 R .  C. I,., 11. 144, see. 60, it  is said:  "Ordinarily a nznndarnus 
nil1 not lie to regulate the  internal affairs of unincorporated associa- 
tions for, as has been said, if the writ would lie to regulate tlie affairs 
of such an  association, it could with equal reason be invoked to regulate 
the affairs of a copartnership. . . . I n  this conliectio~i, member- 
ship in  a rolulitary association of i~idiriciuals, organized without a 
charter, but regulated as to their action by a coilstitutioli and b y - l a ~ s ,  
is a privilege nhich  may be accorded or vithheld, and not a right which 
can be gained ilidepelidently and tlieli mforced, and as a general rule 
nzctndamzts calmot be niail~tained ngailist such an  association by a party 
to compel it to a d n ~ i t  hini to meiubership and office therein. And if 
expulsion from such association does not iiivolre the loss of ally prop- 
erty rights, mandanzus  will riot lie to compel restoration tllough the 
expulsion may ha re  been unlawful; and the broad view has bee11 taker] 
that  nzanda7nus xi11 not lie to reinstate a person to membership though 
his expulsion may h a w  been uiilawful and may have injuriously affected 
the member's pecuniary interest," and there are many citatioiis ill the 
notes to sustain these statements. 

However ruthless or otherwise the action of Excelsior Lodge, Yo. 
4224, of Ru th  may have been, the courts h a r e  no jurisdiction to  compel 
it to readmit the plaintiff and require her to apologize to  the subordi- 
nate lodge for her use of what the  lodge held to be "u~iparliarneiitary 
language" in  calling another rnernber a liar. The  court should, like 
tlie most iiohle Festus, , k t s  XSV, have held it "inter alios acfn," of 
which the court had no jurisdiction. 

Conzmonwealflz t i .  C n i o n  League,  20 ,lm. State Rep., 870, and notes, 
hold that  a judgment of expulsion of a member of a social club in 
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good faith, and after conviction under its charter and by-laws, cannot 
be reexamined by a court of justice. 

Also Doyle v. Burke, 16 A. & E. Anno. Cas., 1245, holds that the 
remedy of a person who has been wrongfully expelled from membership 
in a voluntary unincorporated association is by an action for damages 
and not by mandamus to compel his restoration to membership. See 
the numerous cases cited in the notes thereto. 

S. v. Cook, 32 A. & E. Anno. Cas., 89, and notes thereto, hold that 
the writ of mandamus does not lie to regulate the affairs of unincor- 
porated societies or associations. 

I n  Hatfield b. Cummins, 36 L. R. A. (K. S.), 945, and the volumirious 
notes thereto, it was held that a mal~damus will not lie to compel mem- 
bers of an unincorporated religious society to restore a member expelled 
therefrom, where the right violated is merely one of tE.e religious asso- 
ciation or worship. 

Where the act complained of is a deprivation of property rights or a 
riolation of criminal law, the courts mill take cogiijzance not by a 
mandamus nor to regulate the proceedings of the unincorporated asso- 
ciation among themselves, but to enforce the general I lw of the State. 
For instance. in S. v. Williams. 75 N.  C.. 134. it was held that "the 
rules of discipline for all voluntary associations must conform to the 
laws; hence when a member of such an association refuses to'submit 
to the ceremony of expulsion established by the same, which ceremony 
involved a battery, it cannot be lawfully inflicted." I n  that case a 
woman member had been suspended from the wall by a cord fastened 
around her waist, with other ceremonies according to the. rites of the 
"Good Samaritans" had been inflicted, not viciously bct as part of the 
rite of expulsion under its by-laws. The Court held that this was an 
assault and battery and cognizable by the courts. 

I n  this case, whether the language used was unparliamentary and 
whether, on the imposition of the fine of $3 and the judgment that 
she should apologize to subordinate lodge, her refusal to "apologize to 
them niggers in the subordinate household" could be punished by ex- 
pulsion was purely a matter of internal regulation bg* the society in- 
volving no property rights nor riolation of the criminal law. The 
court, therefore, had no jurisdiction. 

Action dismissed. 
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TOBACCO GROWERS CO-OPERATIVE ASSOCIATION, A CORPORATION, V. 

L. C. POLLOCK, BILL LOFTIN, FURNEY GREES, ALLEN BROWN, 
RALPH HADDOCK, JOSEPH BROWS, SEXUS HILL, CHARLEY 
BROWN, LEOK PARKER, a m  LEE PEKKIIVS. 

(Filed 19 March, 19'24.) 

1. Injunction-Equity-Co-operative Marketing Association-Contracts- 
Breyh. 

In a suit by a coiiperative tobacco association, formed under the pro- 
visions of Public Laws 192l, ch. 87, seeking injunctive relief against its 
member for disposing of his tobacco elsewhere than through the plaintiff 
corporation, in violation of his contract, authorized by the statute, and in 
collusion with liis codefendant, a tobacco warehouse association, in fraud 
of the plaintiff's contractual rights, an answer of the defendant member, 
admitting that lie had so disposed of his tobacco, and seeking rescission of 
his contract upon allegation of the plaintiff's fraud and mismanagement 
and failure to make the returns upon sales of tobacco i t  had theretofore 
handled for the member defendant, etc., raises a n  issue vitally affecting 
tlic business of the plaintiff, an adverse decision being likely to work a n  
irreparable iujury, and the temporary restraining order theretofore 
granted should, u ~ o n  sui3cient evidence, be continued to the hearing. 

2. Sam-Remedy at Law-Liquidated Damages. 
The fact that  the cooperative marketing contract provides for liqui- 

dated damages does not give the association an adequate remedy a t  law 
for its members otherwise selling their tobacco as  provided in the market- 
ing contract, a s  such n ould seriously menace the existence of the associa- 
tioli for the purposes for which it  was incor~orated under the pro~isions 
of the statute (chapter Si ,  Public L a w  19'21). 

THESE two cases were consolidated, and  t h e  plaintiff appealed f r o m  
a judgment of Horton, J., vacat ing a restraining order  a t  F a l l  Term,  
1923, of JONES. 

T h e  plaintiff, a corporation organized under  Publ ic  Laws  1921, ch. 
87, alleged t h a t  plaintiff a n d  defendants h a d  mutua l ly  executed a mar -  
ket ing agreeinent by  t h e  terms of which t h e  defendants  h a d  agreed t o  
sell a n d  deliver to  plaintiff a l l  t h e  tobacco produced b y  or  acquired by  
them a s  landlords o r  lessors dur ing  t h e  years  1922, 23, 24, 25 a n d  2 6 ;  
t h a t  they h a d  produced and  acquired a quant i ty  of tobacco grown i n  
1923 a n d  had  sold a l a rge  p a r t  of i t  to  persons other  t h a n  t h e  plaintiff; 
and  h a d  determined t o  deliver no more  to  it ,  a n d  t h a t  t h e  plaintiff is  
entitled t o  recorer  a t  t h e  r a t e  of f i re  cents a pound f o r  t h e  tobacco so 
disposed of a s  liquidated damages. 

T h e  plaintiff f u r t h e r  alleged t h a t  t h e  F a r m e r s  Warehouse Corpora- 
t ion was  conducting a warehouse i n  Kinston a n d  was engaged i n  t h e  
business of selling tobacco a t  auct ion f o r  a commission; t h a t  f o r  t h e  
purpose of destroying the  plaintiff's business t h e  defendant corpora- 
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tioil had conspired with the other defendants, and ha13 induced thein 
to violate their marketing agreement and to agree to sell their tobacco 
to said corporation, with knowledge tha t  the individual defendants 
were members of the plaintiff association, and that  the defendant cor- 
poration a t  the t ime of the acts complained of was not, and is not now, 
the bona fide owner of the tobacco produced by the individual defend- 
ants. 

The  defendants in the first suit admitted they had signed a paper- 
~vri t ing,  but alleged that its execution mas induced by fraud in  that  ( a )  
tlie plaintiff had falsely represented that  it should not tle effective until 
60 per cent of the tobacco growers in  Virginia, Nor th  Carolina, and 
South Carolina had signed an  identical contract; ( b )  that  if the de- 
fendants signed such contract they should be paid 50 to 60 per cent 
of the market ra lue  of their tobacco at the time i t  mas delivered and 
the remainder within a reasonable time; ( c )  that  for  the tobacco de- 
lirered a certificate should be issued which could be used as a security 
for loans, and ( d )  that  the expenses incident to the operation of the 
plaiiitiff's business should be ecoiiomical and that  the defendants should 
get a better price than the open market offered. 

These defendants further alleged that  they had nor received more 
thail one-half the value of the tobacco delivered to the plaintiff in 1922 
and could get no satisfactory information as to when another payment 
~vould be made, and that in 1923 they delivered to the plaintiff a quan- 
t i ty of tobacco for which they had received not more than 33q3 per 
cent of its market ralue. They alleged that  the  plaintiff's disregard 
of its obligatioii entitled them to a rescission of their contract, and for 
this reason they had determined to make no further delivery to the 
plaintiff and to litigate the question of their right to make sale to the 
warehouse. 

The  Warehouse Corporation filed an  answer denying the material 
allrgations of the complaint, especially that  it had entered into a con- 
spiracy ~ i t h  tlie other defendants, and alleged that  it had purchased 
certain tobacco from the defendants in good faith. 

H i s  Honor vacated the temporary restraining orders and required 
the defendants to execute a bond in  the  sum of $2,000 to indemnify 
tlie plaintiff as provided by the statute, and the plaintiff excepted and 
appealed. 

Burgess d J o y n e r  and D u f y  & Day for t h e  p l a i n t i f ,  appellant.  
- taron  Sap iro ,  E .  L. H a y e s  and T .  E. Bozven of counsel for plaintiff .  
J o h n  G. Dawson and T .  D .  W a r r e n  for Pollock et al., appellees. 
('olcper, TT'h italier d Al len  for the  Warehouse C o r ~ o r a t i o n .  
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ADAMS, J. The only question for consideration is whether the re- 
straining order should have been continued to the final hearing, a i d  
the rule by which the question is to be determined has often been stated. 
As now accepted and enforced, the rule is said to have been formulated 
upon the distinction between common and special injunctions, the 
former of which were issued in suits brought to restrain an action at 
lam or to enjoin the collection of a judgment recovered in a court of 
law, and xTere usually dissolved upon a full denial of the equity set up in 
the bill. However, the change of procedure by which legal and equitable 
demands may now be tried in the same court and all equitable defenses 
made in the original action led Mr. Justice Rodman to remark, "It is 
difficult to conceive how a case for common injunction can ever arise." 
Jarman 2.. Saunders, 64 13. C., 367. As to special injunctions i t  i s  
otherwise. I n  Cobb v. Clegg, 137 h'. C., 153, Mr. Justice Walkev said: 
"In the case of special injunctions the rule is not to dissolve upon the 
coming in of the answer, even though it may deny the equity, but to 
continue the injunction to the hearing if there is probable cause for 
supposing that the plaintiff will be able to maintain his primary equity 
and there is a reasonable apprehension of irreparable loss unless it 
remains in force, or if in the opinion of the court it appears reasonably 
necessary to protect the plaintiff's right until the controversy between 
him and the defendant can be determined. I t  is generally proper, 
when the parties are at issue concerning the legal or equitable right, to 
grant an interlocutory injunction to preserve the right in s fa fu  quo 
until the determination of the controversy, and especially is this the 
rule when the principal relief sought is in itself an injunction, because 
a dissolution of a pending interlocutory injunction, or the refusal of 
one, upon application therefor, in the first instance, will virtually decide 
the case upon its merits and deprive the plaintiff of all remedy or 
relief, even though he should be afterwards able to show ever so good 
a case." I t  will be observed that the relief demanded in the present 
case is an injunction pending the action against the sale or other dis- 
position of tobacco in breach of the standard agreement, to the end 
that the plaintiff may enforce specific performance of the contract. 
Purnell v. Daniel, 43 K. C., 9 ;  Heileg v. Stokes, 63 N.  C., 612; Jarman 
v. Saunders, supra; Tobacco Co. v. McElu>ee, 94 N .  C., 425; Tise v. 
R'hifaker, 144 N .  C., 508; Stancill v. Joyner, 159 K. C., 617; Sanders 
2'. Ins. CO., 183 N. C., 66. 

The marketing agreement contains these provisions : " ( a )  Inasmuch 
as the remedy at law would be inadequate, and inasmuch as it is now 
and ever will be impracticable and extremely difficult to determine the 
actual damage resulting to the association should the grower fail so 
to sell and deliver all of his tobacco, the grower hereby agrees to pay 
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to the association for all tobacco delivered, consigned or marketed or 
withheld by or for him, other than in accordance with the terms hereof, 
the sum of five cents per pound as liquidated damages, averaged for all 
types and grades of tobacco, for the breach of this contract; all parties 
agreeing that this contract is one of a series dependent for its true 
value upon the adherence of each and all of the growers to each and 
all of the said contracts. ( b )  The grower agrees that in the event of a 
breach or threatened breach by him of any provision regarding delivery 
of tobacco the association shall be entitled to an injunl:tion to prevent 
breach or further breach thereof, and to a decree for specified [specific] 
performance hereof; and the parties agree that this is a contract for 
the purchase and sale of personal property under specird circumstances 
and conditions, and that the buyer cannot go to the open markets and 
buy tobacco and replace any which the grower may fail to deliver." 

The defendants contend not only that they were fraudulently induced 
to execute the agreement but that the plaintiff has failed to comply 
with its contract, and that they may therefore insist upon rescission 
and sell their tobacco without incurring liability to the plaintiff. With 
respect to these contentions. the pleadings raise issues of fact concern- 
ing which the Court expresses no opinion; but the plaintiff sets up an 
unlawful collusion or conspiracy of the defendants to 3efeat its rights 
under the agreement and in  effect an attempt to destpoy its business. 
The individual defendants admit their purpose to deliver no more 
tobacco to the plaintiff and to refer their legal rights to adjudication. 
All the defendants are therefore brought directly within the principle 
established in  Tobacco Assn. v. Patterson, ante, 252; Tobacco Assn. 
v. Battle, ante, 260; Tobacco Assn. v. Spikes, ante 367, in  refer- 
ence to which Xr. Justice Hoke said: ('In those cases defendants had 
denied their membership and were in an attitude of resistance towards 
the contract and any and all of its obligations, and in such case, in our 
opinion, the writ was required to conserve and protect the rights of 
the plaintiff pending litigation." Tobacco Assn. v. Bland, ante, 386. 

The defendants contend that the judgment should be affirmed because 
the damages are liquidated by the terms of the contract and therefore 
not irreparable, and that the plaintiff has an adequate remedy at law; 
but if this argument be approved it may be invoked by all members 
of the association who, after signing the standard contract, see fit to 
sell their tobacco on the open market-a condition which mould prob- 
ably result in  the destruction of the association or the disintegration 
of its business. The very purpose of the organization is to stabilize 
the price of tobacco by promoting cooperation in selling, and its pur- 
pose would be defeated by granting to the members immunity from 
all liability beyond the payment of liquidated damages. I n  Co6'p. Assn. 
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v. Jones, 185 N .  C., 265, the Chief Justice observed: "Damages, of 
course, are of no real value. The association must have crops to mar- 
ket or it d l  go out of business; therefore relief in equity is provided, 
and it is an essential point in this case." 

During the argument here the defendants filed an affidavit to the 
effect that after the dissolution of the restraining order the crop of 
1923 had been sold by the defendant corporation, and that none of i t  
was then in  the hands of either of the defendants. The affidavit does 
not appear in the record and is no part of the case on appeal. Besides 
it is not, in our opinion, a full and sufficient disclosure of all the facts 
and circunlstances relating to the alleged sale, particularly when con- 
sidered in connection with the allegations contained in the tenth, 
eleventh, and twelfth paragraphs of the answer filed by the individual 
defendants. Whether the tobacco may be restored we cannot deter- 
mine, but the plaintiff contends that all the crop of 1923 has not been 
disposed of and seeks to enjoin the disposition in breach of the con- 
tract of any crop hereafter to be produced. Howerer this may be as 
to the present crop, even if we should consider the affidavit made by 
the president of the defendant corporation as a part of the record, we 
think the principle controlling upon this question is clearly given by 
the Court in S. v. Scott, 182 N.  C., 865, 882: "It  is argued that this 
case is like that where the tree was cut down, after the restraining order 
against felling it had been vacated. Harrison v. Bryan,  148 S. C., 315, 
and these additional cases are cited, supposedly to the same effect. 
Pickler v. Board of Education, 149 N. C., 221; Wallace v. Wilkes- 
boro, 151 N. C., 614; Xoore v. Monument Co., 166 N .  C., 211. But 
they do not apply to this case, as the facts are not the same. I n  Harri- 
so11 v. Bryan,  supra, the tree had fallen under the stroke of the axe, 
never to rise again. I t  could not grow again after it had been destroyed. 
I t  had died and was therefore beyond restoration. This was a fact 
established, and not even a mandatory injunction could change it. 
But here the act of the defendants may be repeated, i t  at  least is pos- 
sible for them to do so, and the plaintiffs are not bound by their declared 
intention not to repeat their mistake. The law will strip them of the 
power to do so by its restraining process." 

The order of his Honor dissolving the restraining order is reversed 
and the injunction is continued to the final hearing. 

Reversed. 
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ROBERT H. W A R S E R  ET ALS. AND T H E  CAROLINA HARDWARE COM- 
PAW! v. R. H. HALYBURTON A N D  FRANK COOPER, ]PARTNERS, TRADIXG 

AS CAROLINA CONSTRUCTION COMPANY, AND T. F. BOYD ASD T H E  BOARD 
O F  EDUCATIOR' O F  WAKE COUNTY. 

(Filed 19 March, 19'24,) 

Liens - Contracts - Principal and Surety - Material Furnishers - 
Statute+Education. 

A contract for the erection of a public-school building, made with the 
county board of education, does not expressly or impliedly provide for the 
payment of claims of material furnishers by the obligation of the con- 
tractor to furnish the materials therefor a t  his own expense, without 
more; and a surety on the bond for the contractor's faithful performance 
of his contract' is not liable to the material furnishers, either under the 
contract or under the provisions of C. S., 2445, requiring the school 
authorities to take a bond with surety from the contractor before com- 
mencing the building, and giving materialmen, etc., :i right of action 
thereon. 

Same. 
C. S., 2446, before its amendments by chapter 100, Public Laws 1923, 

requiring, among other things, a county board of education to take a 
bond with surety for the performance, etc!., by the contractor under his 
contract to erect a public-school building, imposes a new duty on them in 
this respect, and provides for its enforcement by indictment of the indi- 
vidual members of the board, and no civil liability to the material fur- 
nishers, etc., attaches to the board, as such, for a failure to require a suf- 
ficient bond for the purpose. 

CIVIL ACTION, heard and determined on case agreed, hefore Grady, J., 
a t  February Term, 1924, of WAKE. 

From the facts as stated, i t  appears that  i n  1922 the Carolina Con- 
struction Company contracted with the  Board of Education of Wake 
County to build for the obligee, county of Wake, a public schoolhouse 
a t  Apex, N. C., for  the contract price of $58,083, payable in  specified 
installments, and to provide, a t  "their own expense, all labor, material, 
scaffolding, etc., necessary for the  proper performance," etc. And 
there were various other provisions i n  the  contract 1ook.ing for the pro- 
tection of the board of education, one of the contracting parties; tha t  
later the  construction company entered into a bond in  the sum of 
$15,000, signed by R. H. Halyburton, a member of the partnership, 
and T. F. Boyd, as sui-ety, for  the fai thful  performance of the contract; 
that  the building mas completed according to specifications and paid for 
as agreed upon; the last payment, $555, being on G January ,  1923, and 
on certificate of the  architect, as the  contract required, and this and all 
other payments were made without any demand or notice of any existent 
claims for material or otherwise; that, pending the construction of the  
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schoolhouse, plaintiffs, supply men, furnished to the contractors build- 
ing material to a large amount, a large portion of which was paid for, 
but leaving a balance due the plaintiff hardware company of $490.63 as 
of 4 November, 1922, and $750 due Campbell-JITarner Company as of 
18 June, 1922, which is still unpaid. 

Upon these, the facts chiefly pertinent to the inquiry, the court 
entered judgment that the Board of Education of Wake County had 
taken a sufficient bond for protection of materialmen, as required by 
section 2445 of the Consolidated Statutes, and as to them the action be 
dismissed; that plaintiffs have judgment against defendant partnership 
and T. F. Boyd, surety, for $15,000 penalty of the bond, to be dis- 
charged on payment of the amounts respectively due them, and interest. 
Defendant T. F. Boyd excepted and appealed. 

Plaintiffs also excepted and appealed, "to the extent required to pre- 
serve their rights against the Board of Education of Wake County." 

Robert C .  S t rong  for Carolina Hardware  C o m p a n y ;  S. G. Foncillc 
and S .  B r o w n  Shepherd for Campbel l -Warner C o m p a n y ,  plaintips. 

Gibbons Le. Legrand for T .  F .  Boyd .  
J .  X .  B r o u g h f o n  for Board of Educa t ion  of W a k e  County ,  defendants.  

HOKE, J. Section 2445 of the Consolidated Statutes provides that 
crery county, city, to~vn, or other municipal corporation which lets a 
contract for building, repairing, or altering any building or public road 
or street shall require the contractor for such ~vork (when the contract 
price exceeds $500) to give a bond before beginning the work, and pap- 
able to said county, city, etc., conditioned for payment of all labor done 
or material arid supplies furnished for said work; that said bond may 
be put in suit by any laborer or material and supply man having a ~ a l i d  
claim; and further, that if the official of said county, city, or town, or 
other municipal corporation fails to require this bond, he shall be guilty 
of a misdemeanor, etc. 

The contract in question provides that the construction company shall 
build and complete the schoolhouse at ,\pex, N. C., proriding all the 
materials, etc., therefor at their own expense, at the price of $28,083. 
There is no stipulation in the agreement that the contractor shall pay 
either the laborers or the materialmen, arid a perusal of the instruments 
throughout will show that they are merely designed to secure the satis- 
factory and proper completion of a turnkey job, so far as the munici- 
pality is concerned, and that no interest ultra is provided for or con- 
templated. The case presented comes directly within the decisions of 
the Court in McCausland v. Construction Co., I f 2  S. C., 708, and 
X f g .  Co. c. Andrezi~s, 165 N. C., 285. 
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The bond signed as surety by the appellant Boyd is that the contract 
shall be faithfully performed, and, this contract, as stated, containing no 
stipulation binding his principal to pay either laborers or materialmen, 
in our opinion, there has been no liability established ag,~inst the surety. 

The claimants, appellees, cite and very largely rely on Ingold v. 
Hickory, 178 N.  C., 614, but the case is not an authorit;? for their posi- 
tion. I n  that case the bond given contained direct stipulation for the 
payment of laborers and supply men engaged in the work, and expressly 
referred to the requirements of the statute in further explanation of the 
true intent and meaning. The decision in Ingold's ccae dealt chiefly 
with and rejected a claim by the surety that under an added stipulation 
he could restrict his obligation contrary to the sta'tutory provision, and, 
as stated, gives no support to the position of appellee as to the liability 
of the surety on the facts of the present record. 

I n  so far  as the liability of the board of education, as such, is con- 
cerned, this statute, as i t  does, imposing a new duty and providing for 
its enforcement by indictment, on authority this remedy, and none 
other, must be pursued, and no civil liability will attach to them 
officially. James v. Charlotte, 183 N.  C., 630-632; 8. v. R. R., 145 
K. C., 495-499. Whether the members as indiriduals may be held 
civilly liablefo claimants is not before us, as they have not been sued in 
that capacity. 

As to any cases of this character to arise in the future, we consider it 
well to note that the Legislature of 1923 (chapter 100) has amended 
this section (2445) of the Consolidated Statutes so as to vrovide that 
every bond given by a contractor to counties, cities, .:owns, or other 
municipal corporations shall, notwithstanding its form, be conclusively 
presumed to have been taken pursuant to the statute, and the provisions 
of such statute shall be conclusively presumed to be written in such 
bond. Section 2 of the amended law provides further that only one 
action can be brought in such cases, all claimants to be duly notified, 
and if the aggregate sum shall exceed the amount of the bonds, there 
shall be a pro rata payment. The surety is also allowed, by paying into 
court in such suit the full amount of the penalty of the '~ond, to be quit 
of any other or further liability thereon. 

On appeal of plaintiffs, judgment affirmed. 
On appeal of surety, judgment reversed. 
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THE JIcCABE LUMBER COMPANY v. THE BEAUFORT COUNTY 
LUMBER COUPAXY. 

(Filed 19 March, 1924.) 

Verdicts-Correction-Cowb. 
I t  is within the sound legal discretion of the trial judge to permit a 

jury, before its discharge, a t  the instance of its members and without sug- 
gestion from others, to reassemble as the jury in the case, and correct 
an error in calculation as to damages in their verdict, so as to make it 
conform to the true verdict they had theretofore a g r e ~ d  upon. The prin- 
ciple upon n hich a jury is not alloned to attack a verdict they had previ- 
ously rendered is distinguished. 

 PEAL by plaintiff from I l o ~ t o n ,  J., at  Sovember Term, 1923, of 
CRAVES. 

Civil action to recover damages for an alleged trespass and for the 
n-rongful cutting and removal of plaintiff's timber. 

Lpon  denial of liability, and issues joined, the jury returned the fol- 
lowing verdict : 

('1. IS the plaintiff the owner of the land in controversy, described in 
the amended complaint ? Answer : Yes. 

"2. H a s  the defendant wrongfully trespassed on said l and?  Answer: 
Yes. 

"3. What  damage is  plaintiff entitled to recoyer by reason of said 
wrongful trespass? Answer : $10800, with interest." (Later  corrected 
to read $1080, with interest.) 

Plaintiff tendered judgment on the verdict as originally rendered, arid 
objected to any correction or reformation of i t  by the jury. From the 
judgment rendered on the verdict as corrected the plaintiff appeals. 

R. A.  Sunn  and Guion & Guion for p l a i n f i f .  
X o o r e  (e- Dr1~1zn for defendant. 

S T A C ~ ,  J. The  single question presented by this appeal is whether 
the court acted without authority in  permitting the jury to correct their 
finding after returning the verdict, and to make it speak what they had 
agreed and intended i t  should, or to reform i t  in accordance with what 
they actually found. 

The  material facts, briefly stated, are as fo1lon.s: The  jury came into 
tho courtroom about 1 2  o'clock noon and rendered their rerdict as 
above set out. The  issues were given to the clerk for recording. The 
court then excused the jury until after the noon recess. They separated 
and \vent out for dinner. About 2 p. m., just before the reconvening of 

27-IS7 



418 I N  THE S U P R E M E  COURT. 11187 

court, several members of the jury approached the judge and stated 
that a mistake had been made in the rerdict, and they desired to correct 
it. Upon the opening of court for the afternoon session, his Honor 
caused the jury to be reassembled in  the box, and upon inquiry each and 
every juror stated that a mistake had been made in  t w  answer to the 
tliird issue; that  instead of being $10800 it should h a r e  been $1085). I t  
was their finding that the plaintiff should be allowed $1 per 1,000 feet 
cut, but the foreman, in  calculating the amount, erroneously computed 
it on tlie basis of $1 per 100 feet. Whertwpon, the court, over plain- 
tiff's objection, allo~ved the jury to retire with the issues and to reform 
the answer to the third issue in accordanc~ ~ v i t h  their original agree- 
ment and understanding. Plaintiff objected, and tendered judgment on 
the verdict as originally rendered. 

There is no suggestion of any tampering with the jury, or other im- 
proper influence having been exerted over them, bet~veen the time thex 
first rendered their verdict and when they aslied to be allowed to reform 
it. P e t t y  v. Rosseau, 94 K. C., p. 362. 

I t  is firmly established in  this State that jurors mill not be allowed 
to attack or to overthrow their verdicts, nor will evidence from them be 
received for such purpose. Baker  2;. Il'inslozu, 184 3. C., p. 9 ;  Purcell 
2'. R. R., 119 1\'. C., p. 739; Johnson  2'. Allen,  100 K. C., 137; Jones v .  
P a d - e r ,  97 N.  C., 33; S. v. Royal ,  00 N .  C., 755; XcDonald  v. Pless, 
264 'L7. S., 269; 59 L. Ed., 1300. But  this rule does not affect the 
po~vrr  of the court to perfect a verdict, nor to correzt any inadvert- 
e i r e  or mistake that may ha re  occasioned the elltry of a verdict at  rar i -  
ance with the  real finding of the  jury. C O X  v. R. R., 149 N. C., 87; 
Cole v. Laws,  104 N .  C., 657; P e t t y  v. Rosseau, supra;  TYilloughby 7;. 
Threadgil l ,  72 N.  C., 438; W r i g h t  v. Wemphi l l ,  81 K. C., 33. 

The  following general statement of the law, supported by the citation 
of a number of authorities, is taken from 27 R. C. L., 900: 

" X i s t a k e  or Clerical Error.-The general rule that  the statements of 
jurors will not be received to establish their own nlisconduct or to im- 
peach their verdict does not prevent the reception of their evidence as 
to n-hat really was the verdict agreed on, in order to prcre  that, through 
mistake or otherwise, it has not been correctly expresst.d, as the agree- 
ment reached bx the jury, and not the written paper filed, is the ver- 
dict, and a showing that the vr i t ing  is incorrect is not an impeachment 
of the verdict itself." 

The instant case presents, not an impeachment of the jury's verdict, 
but a correction of it such as the law allom. 

We are  not inadvertent to what was said in  LlIitche71 v. Xi tche l l ,  122 
N. C., 332, but the  circumstanres of that case were quite different 
from what they are here. Tliere tlie verdict had become a part of the 
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minutes of the court. The  jury had separated and mere out overnight. 
There was no suggestion from any of them that  a mistake had been 
made or that  they wished to reform the verdict as originally returned. 
Here  the jury, of their own volition and without suggestion from any 
one, have asked to be allowed to correct the error or  mistake. We tllink 
his Honor has acted within his discretionary poJvers. 

S o  error. 

LEECH BROTHERS v. McKISSE BROTHERS. 

(Filed 19 March. 1924.) 

Pleadings - Statutes - JudgmentDefault of Answer-Excusable Keg- 
lcct--Ignorance of the Law-Motions. 

Where a lnrty is made n defendarit b~ service of summons, toqetlier 
\\it11 the complaint filed in the action, he is irrebuttably fised ni th notice 
that, under the prorisioiir of C. S., 600, he is required to file his ail.\\er 
in tveiltg (la3 s from substitute sewice: and on his motion to bct nGde 
jutlgmcnt rendered in clefnult of an ansner, his ignorance of the law 
nil1 not eycuse him, thougll misled 11s the erroneous nording of the sum- 
moils in this respect. 

APPEAL by plaintiff from Calz'ert, J .  A former appeal is reported 
in 186 S. C., 244. 

I t  appears therein that  the clerk denied the plaintiff's nlotion for 
judgme~it by default, and this Court affirmed Judge Crannler7s order 
reversing the  clerk. After the opinion was certified to the Superior 
Court of Franklin County execution v a s  issued, and the defendants 
thereupon moved to set aside the juclgmcnt for excusable neglect and 
asked leare to file a n  aimver. The  nlotion was heard a t  chambers in  
Raleigh on 29 December, 1923, and Judge Ca lwr t  found as facts:  
(1) that  the summons, which was issued on 28 December, 1922, corn- 
manded the defendants to appear before the clerk of the Superior Court 
on 8 January ,  1923, and within t ~ v ~ n t y  days thereafter to ansner the 
complaint, which wo~lld be deposited in  the clerk's office on or before 
the return day of the summons; (2)  that  the complaint was duly serred 
with the summons on 28 December, 1922; ( 3 )  that  the defendants had 
their attorneys to prepare an  ansm-er and tender i t  for filing after 
twenty days from the service of the summons and complaint but within 
twenty days from 8 January ,  1923; (-1) that  the language of the sum- 
mons was calculated to divert and did divert the mind of the defendants 
from the proper time for filing the answer, and that  they relied upon 
the mandate in the summons. 
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As conclusions of law his Honor held that the defense was meri- 
torious and that the language of the summons was sufficient ground for 
finding, as he  did find, that  while there was a mistake of law on the 
part of the defendants i n  failing to file their answer within the time 
prescribed, yet that  was a n  inadvertence which entitled them to relief. 
Thereupon the judgment was set aside and the defendants were given 
leave to file an  answer. The  plaintiff excepted and appealed. 

T .  T .  Hicks & Son  for plainti f .  
1V. 11. Y a ~ b o r o u g h  and S .  A. Sewel l  for defendants. 

ADANS, J. The judge is authorized, upon such terms as may be just, 
to relieve a party at  any time within one year after notice from a judg- 
ment taken against him through his mistake, inadvertence, surprise or 
excusable neglect (C. S., 600)) but the several grounds upon which the 
power may be exercised relate to facts and do not extend to matters of 
law. Ignorantia facti ezcusat, i gno~an t ia  juris n o n  ezcusnt. Ignorance 
of a material fact may excuse a party, but ignorance of the lam does 
not excuse him from thq legal consequences of his cond~lct. I n  Skinner 
v. Terry ,  107 N .  C., 103, the Court, holding that  the words "mistake, 
inadvertence, surprise, and excusable neglect" signify some fact of 
which the complaining party should have had knowledge and do not 
include mistakes of law, used this language: "It [the s-atute] does not 
imply that  the Court may grant a new trial or set aside a judgment for 
errors of law or upon the ground that  the party mas ignorant of the 
lam or of his rights and of the inethods and means whereby he might 
asscrt or enforce them." During the present term the question has 
again been considered and decided (Bat t le  v. Xercer, post, 437), and 
while i t  does not call for further discussion, reference may be made 
to the following additional cases: Hou~ell  v. Barnes, 54 K. C., 625; 
Churchill 21. Ins. Co., 88 K. C., 205; I'hifer v. Ins. Co., 123 N .  C., 403; 
M u m  v. Hall ,  163 N.  C., 51, 54. 

I f  the defendants unfortunately relied upon the language of the sum- 
mons, they were nevertheless affected with knowledge of the statutory 
provision prohibiting the clerk from extending the period for answer- 
ing beyond twenty days after service of the complaint, and their "in- 
advertence" was essentially a mistake of l ay .  I n  such case the statute 
affords no relief. C. S., 600; Public Laws, Extra  Session 1921, ch. 92. 

As i t  is unnecessary to discuss the merits of the defense we forbear 
referring to it except to call attention to the defendants' repeated prom- 
ises to make settlement of the account. 

For  the reasons assigned, the order of his Honor v ~ c a t i n g  and set- 
ting aside the judgment must be 

Reversed. 
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TOBACCO GROWERS CO-OPERATIVE ASSOCIATION r. IT. B. RIOSS. 

(Filed 19 March, 1924.) 

1. Contracts, Written-Par01 Evidenceconditions Precedent. 
While parol evidence is not permissible to correct, modify, or change 

the written expressions of a contract, i t  may thus be shown that the con- 
tract depended for its validity upon a condition precedent that had been 
agreed upon, and that the failure of performance of this condition reii- 
dered the contract itself invalid. 

3. Same-Co-operat,ive Marketing Associations-Statutes. 
Where a member of a cooperatire marketing association, formed under 

the statute, resists the performance of marketing his tobacco with the 
association under the usual and written contract, he niay show by parol 
that he had never been a member thereof or obligated by the contract 
sued on, for the failure of the association to obtain a certain membershil~ 
n i t i~ in  the territory. 

3. Instructions-Burden of Proof-Conflicting Instructions--Appeal and 
Error. 

Where the judge, in his charge to the jury, properly places the burdeli 
of proof on the defendant, and thereafter im])roperly places it  on the 
plaintiff, i t  is reversible error in l e a ~ i n g  the jury t o  determine \\liich ])or- 
tion of the charge was the correct one. 

APPEAL by  plaintiff f r o m  Allen, J., a t  Sovember  Special  Term,  1923, 
of WAKE. 

C i r i l  action t o  recover damages f o r  a n  alleged breach of contract.  
Upon  denial  of liability, and  issue joined, there  11-as a re rd ic t  and  

judgment f o r  t h e  defendant. Plaintiff appeals, assigning errors. 

Burgess  CE J o y n e r  for plaintif f .  
A a r o n  Bapiro, E l y s f u s  L. U a y e s ,  a n d  Theodore E .  Bozcen of couniel 

for p l a i n t i f .  
Ckas.  C. H a r r i s  and Jas .  8. Grifin for de f rndan t .  

STACY, J. T h e  controversy, on t r ia l ,  narrowed itself to  t h e  single 
question as  t o  whether t h e  defendant was a member of the  plaintiff 
association, it being alleged a n d  denied t h a t  h e  h a d  executed the  stand- 
a r d  marke t ing  agreement and  thereby bound himself t o  del i rer  t o  t h e  
plaintiff a l l  tobacco produced by h i m  dur ing  t h e  years  f r o m  1982 to 
1926, both inclusire. Defendant  admit ted signing t h e  agreement, but  
contended t h a t  th i s  was done on condition, a n d  t h a t  t h e  contract was 
not t o  t a k e  effect except upon  a contingency which never happened. 

T h e  general  ru le  is  t h a t  n o  verbal agreement between t h e  part ies  t o  
a wri t ten contract,  made  before o r  a t  t h e  t ime of t h e  execution of such 
contract,  is  admissible t o  v a r y  i t s  terms or  t o  contradict i t s  provisions. 
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Overall Co. v. HoZlister Co., 186 N.  C.,. 208. Bu t  i t  is  equally well 
established "that although a written instrument purporting to be a defi- 
nite contract has been signed and delivered, i t  may  be shown by parol 
evidence tha t  such delivery was on condition that  the same was not to  
be operative as a contract until the happening of some cmtingent ewnt ,  
and this on the idea not that  a written contract could be contradicted 
or varied by parol, but until the specified event occurred the instrument 
did not become a binding agreement between the parties." Bowser v. 
T a r r y ,  156 N. C., p. 38. See, also, Buildin~g Co. v. Sanders ,  185 K. C., 
328, and cases there cited. 

With respect to proving the alleged condition precedent, prior to the 
happening of which i t  was agreed the contract should not become ef- 
fective or operative, his Honor in the beginning of his (charge properly 
placed the burden of proof on the defendant-he having admitted sign 
ing the instrument-but in a subsequent portion of ;he charge, the 
burden of disproving this alleged collateral agreement was erroneously 
placed on the plaintiff. 1 3  C. J., 759; S. v. Regent  L a u r ~ d r y  Co.  (Mo.), 
190 S .  TJT., 951; Xuehlebach a. ~ I f i s s o u r i  Ra i lway  Po. (Xo.) ,  148 
S .  W., 453; Di11o)z v. Anderson,  43 N. Y., 231; Appeal of Iienney 
(Pa . ) ,  12  Atl., 589. 

It is  well settled that where there are conflicting instructions with 
respect to a material matter, a new tr ial  must be granted, as the jury 
are not supposed to know which one of the two states the lam correctly, 
and we cannot say they did not follow the erroneous instruction. S. v. 
Falkner,  182 N. C., p. 799, and cases there cited. 

Fo r  the error, as indicated, there must be a new t r i l l ,  and it is so 
ordered. 

S e w  trial. 
- 

TT'ILSON GREENE ET AL. V. MRS. SALTJE GREENE LPLES ET AL. 

(Filed 19 &larch, 19'34.) 

Wills-Estates-contingent Remainders-Defeasible Fee--Trusts. 
A devise of lands in equal parts to the testatrix's four daughters and 

her son, IT., with the "exception" each one of them to give the daughter, 
A, $200 apiece of their portion, and what 8. gets to be controlled by the 
son, W., to give R .  a home for herself and children, and a t  their death to 
KO to her brothers and sisters: H c l d ,  the testatrix's own daughter, S., and 
not her children, was the primary object of the testatrix's bounty; and her 
controlling intent, as ascertained by proper construction from the lan- 
guage used, was to give S. a fee in her part of the lands devised, defeasi- 
ble 011 her clyii~g without a child or children surviving, and in that event 
with remainder over to the brothers and sisters of S., the children of the 
testatris, without creating an active trust for the benefit of her daugh- 
ter. S. 
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APPEAL by Sallie Greene Lyles from Grady, J., at February Term, 
1924, of FRAKKLIX. 

Petition by tenants in common to sell land for division. 
From the judgment and order entered, Nrs. Sallie Greene Lyles 

appeals, assigning errors. 

W m .  H .  (e. Thos. W .  R u f i n  for petitioners. 
B. L. Bentress and Roberson, Jerome (e. Haworth for respondents. 

STACY, J. I t  is conceded that the interest of Mrs. Sallie Greene 
Lyles in the land ordered to be sold for division depends upon the proper 
construction of the following provisions in the will of Josie A. Greene : 

"This is my will and wishes: I want my husband to have all manage- 
ment of my property until his death, then I want my property divided 
as follo~vs: X y  property in Cedar Rock Township divided between my 
three children, Sallie Greene Lyles, Annie Greene, and Wilson Greene; 
the land in Cedar Rock To~vnship deeded to me by Eugene S. Greene, 
Jr . ,  to go back to him. A11 my other I xan t  it divided equally between 
our five children-Lillian Watson, Eugene S. Greene, Jr . ,  Sallie Greene 
Lyles, Annie Greene, and TlTilson Greene-with this exception, each one 
of the above-named children, Lillian, Eugenr, Sallie and TTTilson, is to 
give Annie $200 apiece of theirs. V h a t  Sallie gets to be controlled by 
Wilson Greene. I want her to always have a home for her arid her 
children; at their death to go to her brothers and sisters." 

I n  construing the foregoing provisions of the will his Honor held 
that "a one-third interest in the Cedar Rock Township tract and one- 
fifth interest in the remaining lands is vested in TITilson Greene as 
trustee for Sallie Greene Lyles during her natural life, and said trustee 
being charged with the duty of providing a home for said Sallie Greene 
Lyles and her children during her life; and upon the death of the said 
Sallie Greene Lyles the children of the said Sallie Greene Lyles then 
living, and the issue of any deceased child or children, shall succeed 
to a fee-simple estate in said share." I n  this we think there is error. 

The intent of the testatrix, as we understand it, was to give her 
daughter, Sallie Greene Lyles, a fee in the land devised, defeasible on 
her dying without a child or children her surviving. C. S., 4162. I t  
is clear, x-e think, that Sallie Greene Lyles, and not her children, was 
the primary object of the testatrix's bounty. "At their death to go to 
her brothers and sisters" means that in case all of Mrs. Lyles' children 
predecease her, then at her death, the death of Xrs.  Lyles, without a 
child or children her surviving, the property shall go to her brothers 
and sisters. But should Sallie Greene Lyles leave a child or children 
her surviving, the limitation over would fail, and the fee originally 
devised would then become absolute. 
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"Where real estate is devised in fee simple in one clause of the will 
in clear and decisive terms, it cannot be taken away or cut down by 
raising a doubt about a sqbsequent clause, nor by any inference there- 
from, or by any subsequent words that are not as clear and decisive 
as the words of the clause giving the estate in fee simple; and where 
a devise is plainly given in  fee i t  will not be presumed that the testa- 
tor meant by any subsequent words to reduce an estate to one for life, 
unless the language employed so indicates such intent and is as clear 
and in as strong terms as words in giving the estate in  fee sin~ple." 
Watson, J., in Hume v. JlcHafie, 81 N.  E .  (Ind.),  117.  And to like 
effect are the decisions in Korth Carolina: Riley v. Buchanan, 60 N.  C., 
479; Batchclor v. Macon, 69 N.  C., 545; Ilolt v. Holt, 1114 S. C., 242;  
Jones v. Richmond, 161 N.  C., 553. 

Kor do we think the language of the will sufficient to create an active 
trust in Wilson Greene for the benefit of Sallie Greene Lyles under 
the more recent decisions. H a d y  v. Hardy, 174 N. C., 505; Carter v. 
Strickland, 165 K. C., 69, and cases there cited. 

Error. 

CORPORATIOX COJf\IRIISSIOX Ex REL. RALEIGH GRASITE COJIPAST 
v. ATLANTIC COAST LINE RAILROAD COMPAST' ET AL. 

(Filed 19 March, 1924.) 

Corporation Comniission - Railroads - Carriers--Tiumber Companies - 
StatuterD-tesToint  Rates. 

A lumber company, chartered and organized for the purpose of trans- 
porting its own products, may be created a limited public carrier by the 
order of the Corporation Commission, under the provisions of C. S., 1039; 
and when it is of standard gauge and of sufficient equirment and exten- 
siveness to affect the interest of the public, the Commission may make a 
valid order establishing a joint rate of transportation in the same cars 
hetween it and a connecting common carrier by rail to roints beyond the 
initial road. C. S., 1071. 

APPEAL by defendant from Culvert, J., at October Term, 1923, of 
WAKE. 

The Corporation Commission, on 7 August, 1923, passed an order 
establishing joint rates on crushed stone from Barham's Siding, on the 
Montgomery Lumber Company's railroad, to all stations over the Xtlan- 
tic Coast Line Railroad. 

On appeal from such order, the court found the following facts: 
"The Raleigh Granite Company owns a granite quarry near Roles- 

ville, in Wake County. This granite is useful as building stone, and 
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also for curbing, paving blocks, and crushed stone for concrete work. 
The only transportation line reaching this quarry, which is a great 
natural exposure of granite, is the Montgomery Lumber Company Rail- 
road. The Raleigh Granite Company has built a connecting track from 
the Montgomery Lumber Company Railroad, at Barham's Siding, to the 
stone quarry, and has installed a crushing plant with a capacity of ten 
cars daily. I t  delirers this stone from its quarry to the Montgomery 
Lunlher Company Railroad in carload lots at  Barham's Siding. There 
the lumber company railroad takes it up and hauls it to Spring Hope, 
K. C.,  here it is delivered in carload lots to the Atlantic Coast Line 
Railroad for transportation to points beyond Spring Hope. 

'(In this transportation, prerious to the order of the Corporation 
Commission, the lumber company railroad charged local rates to Spring 
Hope, and the Atlantic Coast Line Railroad charged local rates from 
Spring Hope to destination of the stone. These local rates are so high 
that when the present contracts of the Raleigh Granite Coinpan1 are 
completed, all the equipment' of the granite coinpan7 r i l l  have to be 
removed and the quarry abandoned for lack of reasonable rates to points 
of consumption in North Carolina beyond Spring Hope and over the 
Atlantic Coast Line Railroad. 

"The llontgomery Lumber Company is a North Carolina corporation, 
duly incorporated under the laws of the State, with authority to pur- 
chase timber tracts or timber rights to manufacture the same into lum- 
her, and to do all those things necessary and coilrenient for the effectua- 
tion of those purposes. I t  is further authorized to purchase or construct 
tram roads for the transportation of its lumber and timber. The charter 
does not specifically confer upon it the power of eminent domain or 
authority t c  become a common carrier. The Corporation Commission, 
howerer, by an order dated 2 1  March, 1916, under authority of section 
1039 of the Consolidated Statutes, granted to the lumber conlpany the 
pririlege to transport all kinds of commodities other than their own and 
passengers, and to charge therefor rates shown in tariff filed with and 
appro~ed  by the Commission. Since this order the lumber company 
has transported both freight and passengers along this line. 

"The road of the lumber company is of standard gauge and oak ties 
and its trestles are standard. The iron rails are fifty-pound rails, same 
size as that operated by the Atlantic Coast Line Railroad on its Spring 
Hope branch until recently. The road is being maintained as a standard 
road. The lumber company owns two 75-ton Baldmin loconlotires and 
two 60-ton locomotives for lighter work. I n  addition to its logging 
equipment it has six flat cars, twenty gondolas, one box car and one 
passenger car, which equipment never leaves the tracks of the Mont- 
gomery Lumber Company. I n  the transportation of the product of 
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the granite company from Barham's Siding on out upon the Atlantic 
Coast Line Railroad the latter furnishes the cars, which are loaded at 
the quarry by the granite company and transported by the lumber com- 
pany to Spring Hope, where the lumber company delivers the cars upon 
the track of the Atlantic Coast Line, they there being taken up by the 
Atlantic C1oast Line and carried to their d tdna t ion  without any trans- 
fer cost or any unloading of the cars. I n  this way the lumber company 
delivers to the Atlantic Coast Line at Spring Hope, on an average, five 
carloads of stone from the granite company per day. 

"The application of the granite conlpany for joint rates over these 
two roads was confined to the product of its quarry, :md the order of 
thc Corporation Comn~ission extended no further thali the allowance 
of joint rates on this particular commodity. 

"The Atlantic Coast Line Railroad Company has no joint mileage 
rates in effect with any tram road or railroad authorized by the Cor- 
poration Commission to do a limited busiuess in the transportation of 
freight and passengers, nor has such railroad company any joint mileage 
scale with any of the short lines in the State of Xorth Carolina except 
tlic Randolph and Cumberland. The Randolph and Cumberland Rail- 
road is not a direct colinection with the -1. C. L. R. R. Co. and the 
joint scale with that railroad was put in without the approral of the 
-1. C. L. The Randolph and Cuniberland Eailroad Company is a short- 
line carrier. The joint rates put into effeet up011 that railroad related 
only to crushed stone, gravel and sand. The Nontgonlery Lumber 
Company has not published in  its tariff any rate on stone from Bar- 
ham's Siding to Spring Hope, but a rate of sixty cents per ton has been 
charged, based on an application to the Corporation Conimission and 
pending decision by the Commission on that applicatim. 

"The lumber company does not issue m y  through bills of lading 
fro111 points on its line to points on the Atlantic Coasi, Line Railroad. 
A11 traffic from points on the road of the lumber company is delivered 
to the Atlantic Coast Line Railroad at Spring Hope as local Spring 
Hope shipments, and shipments that come into Spring Hope from 
points on the A. C. L. Railroad to points reached by ihe lumber com- 
pany railroad are delivered by the Atlantic Coast Line Railroad to the 
lumber company railroad at Spring Hope. The lumber company does 
not issue through bills of lading, and shipments frorz points on the 
lumber compaay's line that are intended for transportation beyond 
Spring Hope are delivered to the A. C. I,. Railroad ,it Spring Hope 
by the lumber company acting as agent for the sh ippr .  The lumber 
company has only one station between terminals, wh ch is at Bunn, 
N. C., and it there maintains its only station agent. I.: has a terminal 
at Barham's Siding, but has no agent there. The Atlantic Coast Line 
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Railroad has a contract with the Nontgomery Lumber Company cover- 
ing the hauliug on its line of the Atlantic Coast Line Railroad Com- 
pany's equipment. Shipments going to points on the Montgomery 
Lumber Company's line from points on the A. C. L. Railroad are 
billed to Spring Hope, N. C. The shipper of any commodity except 
crushed stone from points on the lumber company's line to points on 
the A. C. L. now pays full local rates to Spring Hope, and from Spring 
Hope to points on the Atlantic Coast Line, and mill continue to pay 
such full local rates if the order of the Corporation Commission in 
this case becomes effective. 

There is no evidence in the case that if the Corporation Commis- 
sion has authority to make joint rates between a lumber road of the 
class to which the Nontgomery Lumber Company's railroad belongs 
and a trunk line, that the rates established by the Corporation Commis- 
sion on this application are confiscatory. 

Upon motion of the Attorney-General, it is thereupon ordered and 
adjudged : 

"(1) That the said Montgomery Lumber Company is a common 
carrier of goods and freight. 

" ( 2 )  That the Corporation Commission had legal power and au- 
thority to make the joint rates in this proceeding. 

" ( 3 )  That said joint rates are reasonable in amount. 
"(4) That because they apply only to the product of the Raleigh 

Granite Company, and do not apply to other classes of freight hauled 
by the Uontgomery Lumber Company and delivered to the Atlantic 
Coast Line at Spring Hope, does not create any illegal or unconstitu- 
tional discrimination against other classes of freight, the nature of the 
commodity itself being such as to justify the classification. 

" ( 5 )  That the order of the Corporation Commission herein be and 
the same is hereby in all particulars affirmed." The defendant A. C. L. 
R. R. Co. appealed. 

Attorney-General illanning and Assistant Attorney-General S a s h  for. 
the State. 

Xurray Allen and Thos. TV. Davis for defendant. 

CLARK, C. J. The Atlantic Coast Line Railroad excepts upon the 
ground that the Montgomery Lumber Company Railroad is not such 
a common carrier that the Corporation Commission had authority to 
establish and compel the putting into effect joint rates between it and 
the 8. C. L. Railroad. 

I n  this case the joint rates are established for only one commodity, 
crushed stone, etc., a product of the Raleigh Granite Company's plant 
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near Rolesville. The Corporation Commission, 21 March, 1916, upon 
the application of said hfontgomery Lumber Company, authorized it 
to carry freight and passengers and charge therefor, and the order then 
made was as follows: "Ordered by the Corporation Commission that 
the said Montgomery Lumber Company be and it is hereby authorized 
to transport over and upon its said logging road all kinds of commodi- 
ties other than its own, except sawed logs, and also passengers, and to 
charge therefor the rates in accordance with freight iariff and classi- 
fication and passenger tariff, which has this day been approved by the 
Commission for this line of road, subject to such chalges and modifi- 
cations as may from time to time be made or approved by this Com- 
mission." 

I t  is quite clear that the Stqte has authority to declare a lumber 
company railroad, such as that figuring in this case, a common carrier 
upon its own application. I n  U. 8. v. R. R., 234 U. !3., at p. 24, it is 
said: "It is insisted that these roads are not carriers because the most 
of their traffic is in their own logs and lumber, and that only a small 
part of the traffic carried is the property of others. But this conclusion 
loses sight of the principle that the extent to which a railroad is in 
fact used does not determine the fact whether it is or is not a common 
carrier. I t  is the right of the public to use the road's facilities and 
to demand service of it, rather than the extent of its business. which 
is the real criterion determinative of its character." 

I n  this case the Montgomery Lumber Company Railroad, on its own 
application, under C. S., 1039, was created a limited public carrier 
by order of the Corporation Commission, 21 March, 1916, above set 
out. I t  is 27 miles long, substantially built, and well equipped in the 
manner set out by the findings in  this case. The Oommission was 
acting for the State through its prescribed machinery in accepting the 
Montgomery Lumber Company Railroad as a common carrier and 
iinposing upon it, with its consent, the duties, privilegzs and liabilities 
of such relation to the public. I t  makes no difference that under the 
original charter of the lumber company railroad it did not have au- 
thority to act as a common carrier or to exercise the power of eminent 
domain. The question before us is, this company having been made a 
common carrier under authority of the statute of this State. did the 
Corporation Commission have authority to make joint rates set out?  

C. S., 1071, is as follows: "Authority to make joint rztes.-The Com- 
mission shall, from time to time, and as often as circumstances may 
require, change and revise or cause to be changed rind revised any 
schedule of rates fixed by the Commission or allowed to be charged 
by any carrier of freight, passengers or express, or by any telegraph 
or telephone company. The powers of the Commission, under this sec- 
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tion, shall be exercised with respect to railroad freight and passenger 
rates under the limitations prescribed by article 5 of this chapter and 
article 10 of the chapter entitled 'Railroads.' " 

Article 5 herein referred to is chapter 20, Laws Extra Session 1913, 
and it limited the authority of the Corporation Commission as to 
increasing the maximum rates for freight carriers under that chapter. 
Indeed C. S., 1080, provides: "Except where the Corporation Com- 
mission shall order or has ordered to the contrary, the following speci- 
fied rates are declared to be reasonable maximum rates to be charged - 
by railroad companies owning, operating, controlling or maintaining 
7 5  miles or more of railroad in North Carolina." 

So far even as maximum rates are concerned the act of 1913 imposed 
no limitations upon the Corporation Cominission for such rates on a 
railroad less than 7 5  miles long. Hence section 7 of the act of 1913, 
now C. S., 1083, expressly confers authority upon the Corporation Com- 
nlission to investigate rates upon the request of any person directly 
interested. I t  permits that body to hear evidence as to the reasonable- 
ness of the masimunl rates fixed bv law or bv the Commission and to 
establish such rates as it may deem just. The authority conferred 
upon the Commission is plenary. 

On 21 March, 1916, the Commission, under the authority contained 
in C. S., 1039, ordered that the Montgomery Lumber Company Rail- 
road should be a limited public carrier, and since that time it has been 
handling freight, both carload and less, locally between Spring Rope 
and points on its line, and charging therefor rates set out in the tariff 
filed x i th  the approval of the Commission. 

C. S., 1039, reads: "The Corporation Commission has power to au- 
thorize lumber companies having logging roads to transport all kinds 
of commodities other than their own, and passengers, and to charge 
therefor reasonable rates to be approred by the Commission." 

The defendant contends, however, that the Corporation Commission 
did not hare authority to make joint rates between a standard railroad 
company, such as the A. C. L., and a lumber road, which has no charter 
authority to act as a common carrier or to exercise the power of emi- 
nent domain. 

The only question for us to consider, however, is the authority of the 
Corporation Commission to authorize the lumber company to act as a 
common carrier, which authority is clear upon the above-recited statutes 
and the facts found by the court. 

The Court has held that the expression in C. S., 3465-the Fellow- 
Servant Act-that "any railroad company operating in this State" is 
broad enough to include lumber roads. Hemphill v. Lumber Co., 141 
N. C., 487. This ruling of the Supreme Court was approved 16 times 
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between Hemphill's case and Goodman v. Power Co., 174 N.  C., 661. 
While it is true that the Court in  Williams v. X f g .  Co., 175 n'. C., 
226, held that the comparative negligence statute, C. S., 3467 to 
3469, inclusive, did not apply to lumber roads on accouut of 
the peculiar wording of the act-"common carrier by railroadn-but 
the General Assembly of 1919, in  consequence of this decision, extended 
these sections to apply to logging roads and tram roacis. C. S., 3470. 

The Raleigh Granite Company is a newly opened and extensive bed 
of granite, the transportatioil of which at  reasonable rates is a matter 
of public interest to the State Highway Clornmission and all engaged 
under its contracts. Prior to the oEder of the Corporation Commis$on 
of 7 August, 1923, which is here appealed from, the shipment of granite 
over the Montgomery Lumber Company's road had to pay two full 
charges: one from the quarry to the terminus of the Spring Hope 
branch of the Coast Line and the other over the Coast Line Railroad. 
I n  prescribing joint rates mhich the Commission was authorized to do, 
there was a market made for this granite in competition with granite 
from other quarries. I f  deprived entirely of this competition by lack 
of reasonable rates which the Corporation Comnlission was authorized 
to fix, it was entirely possible that this growing industry might have 
been choked off and bought out by some competing quarry or be so 
bottled up as to be unremunerative. I t  is for this very reason that the 
Corporation Conlmission was authorized to make the order imposing 
joint rates, and in this action the Court has reviewed the evidence at 
length and affirmed that ruling. There are very many cases in the 
Public Utilities Reports which throw light on the subject: Public Gtili- 
ties Co. v. R. R., P. U. R., 1915-8, p. 10, which compelled a standard 
railroad to make joint rates with a terminal railroad. 

Tarpey v. Sou. Pacific Ry., P. U. R., 1915-D, p. 621, which required 
a standard railway to make joint rates with an automobile stage line. 

State Normal School v. R. R., P. U. R., 1918-D, p. 537, mhich ad- 
judged that a standard railway company should make joint rates with 
a street railway. See, also, the Tap Line cases, 234 IT. S., pp. 1 and 
36, and 240 U. S., p. 295. 

This case is one of great public interest, as upon the authority to fix 
joint and reasonable rates for their output depends the ultimate success 
of this enterprise, which will become in all probability a large con- 
tributor towards the extension of our State Highway system and great 
quarry for building and other purposes. 

His  Honor has reviewed and passed upon the findings of fact and 
of law of the Corporation Comn~ission and has affirmed the same, and 
upon full consideration this action is 

Affirmed. 
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0 .  BLUE, W. H. RICHARDSON AND BESSIE  CAMERON v. BOARD O F  
TRUSTEES O F  VASS GRADED SCHOOL DISTRICT,  BOARD O F  
COi\IJlISSIOSERS O F  MOORE COUKTT, A K D  BOARD O F  EDUCATIOK 
O F  M001iE  COUNTY. 

(Filed 19 March, 1921.) 

Schools-County-wide Organization-School Districts-Consolidation 
-Statutes. 

The statute, chapter 136, L a v s  of 1923, is a codificatiou with certain 
modifications or changes of the then existing school l a m  of the State 
upou a county-wide ldan of organization debigliing to make them more 
harmonious mid efficient under a worliable system for the coulities adopt- 
ing it. 

Same-Taxation-Bonds. 
Where a courity has adol~ted the statutory county-wide plan of organi- 

zation for its l~ublic school system, its board of education is empowered 
to establish new school districts or to consolidate or enlarge esisteut 
districts and to provide for levying of local taxes therein and issuing 
bonds when authorized by orders and election had as  directed by articles 
6, 17, 18 mid 2% of tlle act. 

Same--Enlargement of Existing Districts. 
Wliile uiider article 18 of the county-wide plan for the organization 

of public scliools tlie public authorities a le  restricted to districts having 
established or recognized boundaries (section 234), under the authority 
of article 17  electious may be had, among other things, for enlargin;. 
a11 established di*tr~ct  by including adjoining territory, a?id levying a 
t u s  thereon OII petition of tlle governing board of the principal district 
arid ulmi aplxoval of the Toters of the outside territory to be added as  
indicated in section 226 of tlle statute. 

hille-Elactions-;ipproval of Voters. 
While special charter school districts do not as  a rule come within 

the compulsorj- regulations of the public school authorities unless or 
until they hare surrendered their special charter, chapter 136, Laws of 
1923, sec. 157, the school authorities, under section 226, are  empowered 
to enlarge one of these districts having a sl~ecial tax, by adding outside 
adjoining territory so that it  comes under the gover~~irig authorities of 
the special charter district thus enlarged, when the approral of the 
voters of the outlying territory l~roposed to be added hare apl~roved 
thereof a t  an election held for the l~ur l~ose  as  directed by the statute. 
C. S., 5530, revised. 

SameConstitutional Law. 
Under the provisions of the statute pro\iding for a county-wide system 

of education, the school board, by proper procedure, is authorized to 
divide a n  existent school district therein (chapter 136, Laws of 1923, 
article 6 )  ; and the statute in relation thereto is constitutional and valid 
with the limitation that prorision be presently and ultimately made for 
proper school facilities for tlie children therein. S p u r k t n u ~  ?;. Comrs., 
ante, 241, cited and approved. 
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6. Same--Abolition of Existing Districts. 
Where, in accordance with the provisions of chapter 1-36, Laws of 1923, 

an esistent special charter tax district has been enlarged to take in 
added and adjoining territory, it is not required that scch district should 
have first been abolished to make the consolidation valid according to 
sections 227, 228, the requirements of these sections being intended to 
provide for the abolition of local-tax districts when that was the single 
question presented. 

CIVIL ACTION heard and determined by consent before his Honor, 
Shaw, J., holding the Superior Court at  Carthage, K. C., on 25 Janu- 
ary, 1924. 

The action is to restrain the enlargement of the Vass School District 
in Moore County, and a proposed $50,000 bond issue voted by said 
enlarged district for school purposes therein. 

On the hearing it appeared from the admissions in the pleadings 
and affidavits filed that under the consolidated la~i-, chapter 136, Laws 
1923, a county-wide plan had been duly adopted providing, among other 
things, "That Vass be made a school center so as to t,ike in a portion 
of Crane's Creek School District, Moore's Hill, the Lakeviem District, 
and some territory between the Lakeview District and .;he Camp Bragg 
line." That the territory to be added to Vass having been surveyed 
and properly delimited by surface boundaries, so as to include the 
Lakeview District, part of the Crane's Cre1.k District, (2nd the outlying 
territory as indicated, an election was held under the new school law, 
and the proposed measure was approved by a large majority of the 
voters of the added territory, and mas also approved Ey a majority of 
the voters of each constituent part of the added territory. I t  further 
appeared that in a vote of the Vass District as enlarged a majority of 
the voters had duly cast their votes for the proposed bond issue. On 
these, the facts chiefly pertinent, the court entered judgment as follows : 

"This cause coming on to be heard upon the complaint used as an 
affidavit, and the defendants entering a general appearance and waiving 
notice and filing answer, after hearing evidence and argument of coun- 
sel, the court being of the opinion that chapter 136, Public Laws of 
1923, contains full authority for the action of the county board of 
education in  dividing Crane's Creek District, and the court having 
found from the evidence that a majority of the voters in that part of 
Crane's Creek School District included in the enlargement of the Vass 
Graded School District voted for said enlargement, and a majority of 
the voters of the nonlocal-tax territory included in the enlargement 
voted for the said enlargement, and the court being of the further 
opinion that the vote of the majority of the voters of the Lakeview 
School District for the enlargement repealed the local tax theretofore 
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voted in  said district, and the court being of the further opinion tha t  
the said election upon the enlargement of the Vass Graded School Dis- 
trict being i n  all respects valid, that  the election upon the bonds of the 
enlarged school district was also in  all respects valid. 

" I t  is now, therefore, ordered, adjudged and decreed that  prayer of 
plaintiff be denied. Defendants will recover their costs. This  25 Janu-  
ary, 1921. THOS. J. S m w ,  

Judge Presiding." 
Plaintiff excepted and appealed. 

r. L. Spence fo r  plaintiffs. 
J. L. -1IoreheatZ fo r  clef endants. 

HOKE, J. Chapter 136, Laws of 1933, purports to be a codification 
of the public school law of the  State, containing the existent statutes 
relating to the subject, with certain modifications and additions de- 
signed to make i t  a more harmonious, efficient and workable system. 
Probably the most important addition to the former law is that vhich 
prorides for a county-wide plan of organization, which is to afford the 
basis for the proper administration of the school law in  the respective 
counties of the State. This  plan appears chiefly in  section 73a of the 
statute referred to, and on matters more directly pertinent to this  in- 
quiry is as fo l lom : 

"The county board of education shall create no new district nor shall 
it divide or abolish a district, nor shall i t  consolidate districts or parts  
of districts, except in accordance with a county-wide plan of organiza- 
tion, as fo l lom : 

"1. The county board of education shall present a diagram or map 
of the county showing the present location of each district, the position 
of each, the location of roads, streams and other natural  barriers, the 
number of children in each district, the size and condition of each 
school building in  each county. The  county board of education shall 
then prepare a county-wide plan for the organization of all the schools 
of the county. This plan shall indicate the proposed changes to be 
made and how districts or parts of districts a re  proposed to be consoli- 
dated so as to work out a more adrantageous school system for the 
entire county. 

"2. Before adopting the county-wide plan, the county board of edu- 
cation shall call a meeting of all the school committeemen and the 
boards of trustees and lay the proposed plan before them for their 
advice and suggestions. After receiving the advice of the committee- 

?&IS7 
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men and trustees, the county board of education shall hare  authority 
to adopt a county-wide plan of organization, and no districts or parts 
of any district, i1;cluding nonlocal tax, local tax, and special charter 
districts, hereafter referred to in this article, shall be consolidated or 
the boundary lines changed, unless the consolidation or the change of 
boundary lilies is in accordance with the adopted county-wide plan of 
organization : Prouided, that in the event the county board of education 
deemsvit wise to modify or change the adopted plan, the board shall 
notify the committeemen and interested patrons and give them a hear- 
ing, if they desire to be heard, before any changes shall be made. . . . 

" 5 .  I n  the event that any child or chiltlren of any district or any 
part of a district are without adequate sc*hool advantages, and these 
advantages may be iniproved by transferring said chillS or children to 
a school or schools in  adjoining districts, the county hoard shall have 
authority to make such a transfer. But this shall not empower the 
county board of education to abolish or divide a district u&ss such 
act shall be in harmony with the county.mide plan 3f organization. 
The temporary transfer of such child or children may be made until 
such time as the county-wide plan will provide more advantageously 
for them." 

Having adopted the plan as indicated, and in pursuance of same or 
modification thereof, made as the statute provides, the county boards 
of education are empowered to establish new school districts, or to 
consolidate or enlarge existent districts, and to provide for levying of 
local taxes therein and issuing bonds, etc., when authorized by orders 
and elections had as directed by articles 6, 17, IS  and i22, School Law. 

I11 holding an election under article 18, the authorities are restricted 
to districts having established or recognized bounda~ies, such as a 
school district or township, or contiguous srhool distric s or townships. 
Cons. School Lam, see. 234; Sparkman v. Comrs., an te ,  241. But 
under article 17, elections may be had for the various purposes therein 
specified, and among them a district may be enlarged and a taxing 
district established in the same on petition of the governing board of 
the principal district, and on taking the vote of the outside territory 
to be added, as indicated in section 226 of the statute. 

I t  may be noted that the original Vass Graded School is a special 
charter district, defined in section 3 of the act to include school dis- 
tricts incorporated by special act of the Legislature, and having its own 
board of trustees with duties prescribed by its charter, and extending 
also to school districts whose bounds are coterminous with incorporated 
cities and towns, and whose governments without special charier are 
empowered to establish a system of schools to be governed and controlled 
by a special board. 
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Such special charter districts do not as a rule come within the com- 
pulsory regulations of the public school authorities unless and until 
they have surrendered their special charter according to the prorisions 
of section 137 of the School Law, but there is no reason why the school 
authorities under proper legislative sanction may not add to a special 
charter district outside territory, in enlargement of same, and which 
would thereby come also under the governing authorities of the special 
district. Such sanction appears in section 226 of the present lam, which 
in our opinion on proper compliance confers the power on the public 
authorities to enlarge the special charter districts, and on these dis- 
tricts to receive and regulate and control the added territory. This 
section 226 is as follows: 

"Enlargement of Local Tax or Special Charter Districts.-Upon a 
written petition of a majority of the governing board of any district 
the county board of education, after approving the petition, shall pre- 
sent the same to the board of county comnlissioners and ask for an 
election on the question of the enlargement of the boundary lines of 
any such district so as to include any contiguous territory, and an elec- 
tion in such new territory may be ordered and held under rules gorern- 
ing elections for local taxes as provided in this article: Provided, the 
local tax rate specified in the petition and submitted to the qualified 
roters shall be a local tax of the same rate as that voted in the said 
district to which the territory is to be added. I f  a majority of the 
qualified voters in such new territory shall vote in favor of such tax, 
the new territory shall become a part of said district, and the term 
'local tax of the same rate' herein used shall include, in addition to the 
usual local tax, any tax levied to meet the interest 'and sinking fund of 
any bonds heretofore issued by the district proposed to be enlarged. 
I n  case a majority of the qualified voters at  the election 'shall rote in 
favor of the tax, the district shall be deemed enlarged as so proposed. 
(C. S., 5530, revised.)" 

And it appearing that all of its provisions have been duly complied 
with, the proposed enlargement properly approved by the voters of the 
outside territory, and the proposed bond issue by the voters of the dis- 
trict as enlarged, we are of opinion that no valid objection has been 
shown to either measure, and the judgment of the Superior Court to 
that effect is affirmed. 

I t  is contended chiefly for appellant that under the general school 
lam the authorities are without power to divide an existent district, 
but in our opinion the exception cannot be maintained. Under article 
6, dealing principally with the establishment and consolidation and 
enlargement of districts, etc., including the adoption of a county-wide 
plan, as contained in section 73a, it is clearly contemplated that under 
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ordinary circumstances a district may be divided if deemed necessary. 
Thus, in  the opening clause of section 73a, it is provided : ('The county 
board of education shall create no new district, nor shall it divide or 
abolish a district, nor shall it consolidate districts or parts of districts, 
except in accordance with a county-wide plan of organization, as fol- 
lows," etc. I n  subsection. 2 it is stated: "No districts or parts of dis- 
tricts shall be consolidated unless in accordance with the adopted county- 
wide plan." And in  subsection 5 it is provided, amolg other things: 
'(That the county board shall not abolish or divide ,2 district unless 
such act shall be in harmony with the county-wide plan." 

As said in the recent case of Sparkman v. Comrs., ante, 241: "But 
apart from the obligation to pay existent indebtedness, which is amply 
protected and preserved by the law itself, there is nothing contractual 
about the existence and continued maintenance of these school dis- 
tricts." 

And in the well-considered case of Board of Educah'on v. Bray, 184 
N. C., 484, it is held, among other things: "That, apart from questions 
of taxation and proper provision for bonded or other indebtedness, the 
establishment and continued maintenance of these districts is in the 
sound discretion of the school authorities, with the lirritations existent 
in the present law: ( a )  that they may only be altered in accord with 
a county-wide plan or lawful modification thereof; ( b )  that in any 
such change the authorities shall see to it that all the children are 
presently and ultimately provided for." 73a, subseclion 5 ,  and sec- 
tion 7 5 .  

And in  reference to the formation and change of local-tax districts 
by enlargement, in sketion 226 it is required that the proposed measure 
shall be approved, as stated, by the roters of the new district, and on 
such approval "the local tax rate specified in the petition and snb- 
mitted to the qualified voters shall be a local tax of the same rate as 
that voted in the said district to which the territory is to be added. I f  a 
majority of the qualified roters in such new territory shall vote in favor 
of such tax, the new territory shall become a part of ssid district, a i d  
the term 'local tax of the same rate' herein used shall include, in addi- 
tion to the usual local tax, any tax levied to meet the interest and 
sinking fund of any bonds heretofore issued by the district proposed 
to be enlarged. I n  case a majority of the qualified voters at  the elec- 
tion shall vote in favor of the tax, the district shall be deemed enlarged 
as so proposed. (C. S., 5530, revised.)" 

When such an enlargement has been approved, as stated, and in 
pursuance of a county-wide plan, as in this instance, there seems to 
be no requirement that the measure should be also approved by each 
constituent part of the new territory, and if it were otherwise, in  the 
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present case i t  appears that  as a matter of fact there was a majority 
of votes for the proposed enlargement in each of the component parts 
of the territory to be added. Heckert v. Graded School, 184 N. C., 475. 

I t  is further insisted that  even if the  power to  divide a special-tax 
district is conferred, it can only be exercised after such district has 
been abolished according to sections 227-223 of the statute. But  these 
sections i n  our opinion were intended to provide a method for the aboli- 
tion of a local-tax district when that  was the single question presented, 
and same do not and were not intended to apply to or affect the enlarge- 
ment of a district under section 226 of the statute, and other portions 
of the law, in  pursuance of a county-wide plan. 

W e  consider i t  well to note as appearing of record that the portion 
of the Crane's Creek School District and the children therein, not 
included in the enlargement of the Vass District, ha re  been properly 
cared for by a similar enlargement of the Cameron School District, a 
measure that  was approved by the voters of those two territories, and 
n~hich is also in  accord with the county-wide plan adopted for Xoore 
County. 

We  find no error i11 the record, and the judgment of the court be- 
low is 

Affirmed. 

THOMAS H. RATTLE, H. E. BREWER, -4. P. THORPE. T. I.. BLASD 
A Y D  T H E  ROCKT MOUST SAVINGS 6: TRUST COJIPAST, TRUSTEES 
OF TIIE R. H. RICKS ESTATE. V. 3IARP S. NERCER, JOHN R. MERCER, 
T. C .  TILGHJIAS AXD MARGARET ;\I. TILGHJf\IBN, HIS WIFE. 
ERSEST 11. TILGHJIAN AND MART M. TILGHRIAN, 111s WIFE. LEWIS 
S. THORPE A S D  II'ITTH Af. THORPE, HIS WIFE, A S D  LESOIR MERCER. 

(Filed 19 March, 1921.) 

1. Appeal and Error - Motions-Judgments-Excusable Neglect-Find- 
ings of FactConclusions of Jaw. 

In gassing upon a motion to set aside a judgnient for excusable neg- 
lect. the findings of the trial judge, upon su~l~or t ing evidence, are con- 
clusive on appeal, leaving reviewable only his conclusions of law thereon. 

2. Sane-Statutes-Defendant in Possession of Lands-Title-Pleadings 
-Bond. 

Ordinarily excusable neglect cannot arise out of a mistake of law, 
and where judgment has been rendered by default final for plaintiff for 
the failure of defendant to file answer as required by the statute, Public 
Laws of 1921, ch. 92, sec. 1 ( 3 ) ,  the ignorance of the defendant that 
he was required to file the bond, before answer, required by C. S., 495, 
when he is in possession of and claiming title to lands, the subject of 
the action, is not excusable neglect on hir motion to set the judgment 
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aside, and not allowable when i t  appears that  the plaintiff was diligent 
in insisting upon his rights and has done nothing that  could be regarded 
as  a waiver thereof. 

3. Same--Pari Materia. 
C. S., 595 ( 4 )  and 495, are  i ? ~  pari materia with Public Laws of 1921, 

ch. 92, sec. 1 ( 3 ) ,  and should be construed together, and the requirements 
of section 595 (4)  must be observed that in an action for the recorery of 
real property, or for the possession thereof, the defendant in posses- 
sion must give bond before answer, unless he has been lawfully excused 
therefrom or the plaintiff has  waived his legal right thereto. 

4. Pleadings-Statutes-Clerks of Cour t Jur i sd ic t ion- -Time Extended. 
Where the summons is served with the copy of the complaint, under 

the provisions of chapter 92, Public Laws of 1921, the clerk of the Supe- 
rior Court is not given the power to extend the time of the filing of an 
answer beyond twenty days after the service has been made. 

5. Same--Superior Court-Judge. 
Under the provisions of chapter 92, section 1 ( I S ) ,  Public Laws of 

1921, the power of the Superior Court judge to allow amendments to 
pleadings given by C. S., 547, or to allow answer to be filed, C. S., 536, 
applying also to the defendant in possession of lands and claiming an 
interest therein giving bond, C. S., 495, is not affected. 

6. Tenants  i n  Common-Po%ession-Tit18-Bond-Statutes-Pleadings~ 
A tenant in common in possession clain~ing title holds such possession 

for his cotenants by one common title, and in an actjon to recover the 
lands, he comes within the meaning of C. S., 495, and must file the bond 
therein required, according to law, before answering the complaint. 

APPEAL by  defendants M a r y  S. a n d  J o h n  Mercer, T. C. Ti lghman 
a n d  M a r g a r e t  M. T i l g h m a n  f r o m  Connor, J., a t  October Term,  1923, 
of EDQECOMBE. 

Civil action. T h e  facts  necessary f o r  a decision of th i s  case a r e  set 
f o r t h  i n  t h e  judgment  of t h e  court  below, a s  fo l lo~vs :  

"This  cause coming on  t o  be heard  before t h e  undersigned, George W. 
Connor, judge, holding courts of Second Jud ic ia l  District,  upon  appeal  
of M a r y  S. Nercer ,  J o h n  R. Mercer, T. C. Ti lghman a n d  Margare t  At. 
Tilghman,  h i s  wife, f r o m  judgment  b y  defaul t  final i n  favor  of plain- 
tiffs rendered b y  A. T. Walston, C. S. C., 3 November 1923, and  upon  
motion of some part ies  t o  set aside t h e  said judgment f o r  t h a t  i t  was 
taken  th rough  inadvertence, surpr i se  a n d  excusable neglect; Mrs.  M a r y  
S. Mercer, Mrs.  Margare t  M. Ti lghman and  J o h n  R. Mercer  appear ing  
i n  person a n d  by  counsel, t o  wit,  0. P. Dickinson, 0. G. R a n d  a n d  
E. B. Gran tham,  a n d  t h e  court  hav ing  heard  evidence a n d  argument ,  
finds t h e  following fac t s :  

"1. T h i s  i s  a civil action brought by  t h e  plaintiffs against  t h e  de- 
fendants  f o r  recovery, a s  s tated i n  t h e  complaint,  of real  property de- 
scribed therein. 
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"2. Summons was issued 29 September, 1923, and verified complaint 
filed same day. Sunlmons and copies of complaint were personally 
served upon the defendants Mary S. Xercer and John  R .  Xercer oil 
1 October, 1923, and upon Margaret 11. Tilghman on 8 October, 1923. 

"3. Defendant John R .  Mercer filed no appearance, answer, defeuse 
bond, motion to fix amouilt of bond, or affidavit and certificate in lieu 
of bond prior to the rendition of the judgment appealed from. 

"4. Defendants T. C. Tilghman and Nargaret  31. Tilghman, on 20 
October, 1923, tendered to  clerk Superior Court what purported to be 
an answer to the complaint, claiming title and possession to one-fifth 
interest i n  a part  of the lands described j.11 tlle complaint. That  said 
clerk, 11-llen said answers were tendered, informed said defendants that  
he ~vould mark the answers filed but that  in law they ~vould not bc filed 
unless they complied with the law as to filing defense bond or making 
a showing in  lieu thereof. 

" 5 .  Defendant Mary S. Mercer, on 22 October, 1923, tendered to 
the clerk of Superior Court what purported to be a n  answer to the 
complaint, claiming title, possession, and right to possession of lands 
described in  the complaint. That  said clerk when said a n s m r  was 
tendered iriformed said defendant that  i t  vould not be filed unless she 
complied with the law as to  filing defense bond or making a showing 
in lieu thereof. 

"6. That  neither of the defendants above named a t  any time tendered 
any defense bond or affidavit and certificate in lieu thereof, made any 
motion to h a r e  the amount of bond fixed until after 30 October, 1023, 
and until more than twenty days had expired from the time of serrice 
of the suninions and complaint on said defendants. Tha t  on 1 or 3 
Xovember said clerk was asked by defendant J o h n  R. Mercer \\-hat 
the amount of the bond would be, and informed said defendant that  
the bond xould have to secure the amount of rents and profits alleged 
in the coniplaint and admitted in the a n s ~ e r ,  to v i t ,  $6,000, unless 
counsel for plaintiffs agreed to  a smaller sum. 

' (7.  That  on 5 Soreniber,  1923, the first 3Ionday in  the first month 
after time for above-named defendants to file defense bond and answer 
had expired, plaintiffs, after having first giren notice to defendants by 
letter addressed to 0. P. Dickinson, TiTilson, N .  C., of counsel for de- 
fendants, dated and r ~ ~ a i l e d  a t  Rocky Nount,  K. C., on 3 Korember, 
1923, and duly received by him on -1 Sovember, 1923, of the purpose 
to make motion before the clerk to strike out the proposed answer and 
to give judgment by default final for possession and title of said lands 
as against the defendants without judgment for rents and profits. 
"8. On said 5 No~ember ,  1923, the clerk allo~ved said motion and 

gave judgment accordingly, and found the facts as stated herein. 
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"9. On 14 November, 1923, defendants Mary S. Mercer, T .  C. Tilgh- 
man and Margaret M. Tilghman moved before the (clerk to set said 
judgment aside, and upon his denial thereof gave notice of appeal to 
judge of Superior Court. 

"10. On 21 November, 1923, said defendants moved before the under- 
signed judge to set said judgment aside for mistake, surprise or ex- 
cusable neglect. 

u 

"11. From the evidence adduced on counsel's admissions in open 
court it appears that defendant Margaret M. Tilghman and her hus- 
band, T. C. Tilghman, executed and delivered in 1906 to W. P. Mercer, 
father of the said Margaret, the deed 'for her interest in said land, 
which deed is described in  the answer which was duly recorded in 
Edgecombe registry in 1909, and is complete and regular on its face. 
Thereafter W. P. Mercer mortgaged said land through the foreclosure 
of which mortgages the plaintiffs claim title. 

"12. From the evidence adduced and admission of counsel in oiml 
court, it appears that foreclosure sale under the mortgages, at which 
plaintiffs purchased, was duly advertised in accordancl. with the terms 
thereof, and that J. P. Bunn, substituted trustee, mas appointed by 
valid instruments in  writing duly recorded in accordarce with the pro- 
visions of the several mortgages which expressly authorized such sub- 
stitution. 

"13. No evidence of payment of usury on said mortgage loans has 
been adduced by defendants. 

"14. Said mortgages were in default at  time of foreclosure, and no 
one of the defendants has ever tendered payment of the amount due 
on said mortgages as admitted by them. 

"15. That no defense bond was tendered by any of the defendants 
with the motion to set aside the judgment of the clerk. 

"Wherefore, the court finds and orders, adjudges and decrees: 
" ( a )  That the judgment of the clerk appealed froin was regularly 

rendered according to law, and same is hereby affirmell on defendant's 
appeal. 

" (b )  That neither of the defendants Mary S. Xercer, John R. Xer- 
cer, T .  C. Tilghrnan or Margaret 11. Tilghrnan has a meritorious de- 
fense to this action. 

"(c)  That said judgment was not taken by mistake, inadvertence, 
surprise or excusable neglect, the only excuse for neglect brought to the 
court's attention being misapprehension as to the requirenlents of law 
in such cases. 

"(d) That the motion to set aside judgment aforesaid is hereby 
denied. 

"(e )  That plaintiffs recover the costs of this action." 
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The defendants made numerous exceptions and assignments of error 
and appealed to this Court. I n  their brief they succinctly state their 
exceptions and assignments of error, as follows: 

"Tlie only exception that is shown by the record that lras made by 
the defendants in the lower court was to the signing of the judgment 
and the finding of facts contained therein. 

"The assignments of error committed in signing the said judgment 
are numerous and v e  deem it unnecessary to discuss them separately. 
The combined substance of them is that the conclusions of law arrived 
at by the trial judge upon his own findings of facts were erroneous, 
and that upon said facts the judgment as a matter of law should have 
been set aside for irregularities and for excusable neglect; and that 
from said facts and the record, the rendition of said judgment amounted 
to an abuse of discretion." 

Bat t le  & ITTinslo~~ a n d  L. T'. Bussett for plainfiji'. 
0. P. Dickinson ancl J .  C.  Biggs for defendants Xargare t  J I .  T i lgh-  

m a n  and 2'. C. 2'ilgAnzan. 
Sl'oodarcl ie Rand and R. H.  X c P h c ~ i l  for t l ~ f e i d a n t  X a r y  S. X e r t e r .  
E.  B. Grantham for defendant John R. Xercer.  

C L A R K ~ ~ K ,  J. This was a motion to set aside a judgment for es- 
cusable neglect. The court below found "that neither of the defeliclants 
Mary S.  Mercer, John R. Mercer, T. C. Tilghman or Nargaret 31. 
Tilghman has a meritorious defense to this action." 

I n  Earmcrs and X e r c h a ~ z t s  B u n k  v. O t l ~ o  H. U u l ~ e ,  d d m ~ . ,  ante ,  
389, it is said: "It  is nell settled in this State that the application 
should show not only mistake, inadrertence, surprise or excusable neg- 
lect, but also a nzerito./.iozts defense. Land  Co. 21. IT'ooten, 177 S. C., 
230, and cases cited; 23 Cyc., 963, 1031." 

As to the merits of the controversy, the plaintiffs in their brief say: 
"This is an ejectment suit brought by certain fiduciaries to recorer 

l~ossession from Nrs. hlercer and members of her ininiediate fanlily 
of the Dr. Mercer home place purchased by plaintiffs under foreclosure, 
in an effort to save their trust estate from loss arising from the endorse- 
nlent by their d e c e ~ h t  of certain bonds esecuted by Dr. and Xrs.  
Mercer for borrowed money. Plaintiffs realize that the judgnlont in 
their favor was based upon a technical default on the part of the de- 
fendants, and perhaps xiould not feel justified in insisting upon the 
advantage thereby gained unless they and their counsel xere thoroughly 
conrinced that the result is consonant with right and justice, and that 
in insisting upon a technicality they are merely using the most direct 
method of reaching the result which justice and fairness and good con- 
science would in any event finally arrive at, thus aroiding loss which 
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\rould otherwise be sustained by their trust estate in consequence of 
dclay in bringing the controrersy to an  end. 

"The suit involres, as to Mrs. Tilgllman, a one-fifth interest in some 
five hundred and fifty acres of land;  as to Xrs .  l lercer,  i t  ostensibly 
involves a life estate ill said land, but in reality any e lu i ty  vhich  she 
Illny have in said land will be absorbed by a ri~ultitutle of judgments 
docketed against her. She  has nothing to gain or lose by the determi- 
lintion of this appeal except delay. The  complaint is for the recoTery 
of some 2,300 acres of land, but the defenclmts assert tLt le  only to tha t  
part ~vhicli is designated as the Home Place, containing 5.50 acres, more 
or less. 

"The defense raised by Xrs .  Tilghman is based up011 the following: 
I n  1906 she and her husband, both mi jui-is, execute11 and delivered 
to her father, Dr .  W. P. Mercer, a dced conveying to him her interest, 
~ianlely, an undivided one-fifth after his life estate, i n  the T5'. P. Mercer 
Home Place. The  deed is admittedly regular and complete in form 
and contains a certificate of private examimtion signed by B. P. Jen-  
kinq, justice of peace, antl was also duly probated a r d  registered in 
1909. Some ten years later Dr .  Mercer mortgaged the land and the 
plaintiffs purchased at the foreclosure sale under said mortgage. B. P. 
Jenkins was in fact an  acting justice of the peace, antl the certificate 
of acknowledgment is  in his ow11 handwriting. Both Jenkins and Dr .  
Mercer are dead. I n  1923, for the first time, Xrs .  Tilghman contended 
that although she and her husband executed and delivered the deed she 
was nerer privately examined, and that  the certificate of private exami- 
nation 11-as a fraudulent act on the part  of the magii,trate, procured 
by her father without her knowledge. A f t w  she has sat for seventeen 
years siuce the execution of the deed and watched her father support 
her mother and raise her younger brother and sisters as  she had beell 
raised, on a scale .of rural  antebellum luxury, and had seen him, on the 
fai th of the title vested in  h im by her deed, borrov money with which 
to support his family, for her now to assert after the death of her 
father and the magistrate that  the certificate of private examination 
is the result of a fraud oil the part  of her father and the magistrate, 
is a course of action ~vhich  shocks the conscience of any honest man 
who hears it and cannot commend itself to the conscience of the court 
as :L meritorious defense. A meritorious defense must be something 
more than a legal defense, otherwise the decisions ~voulcl have used 
the simpler 7vord 'legal.' I t  must be a deftwse which commends itself 
to the coi~science of the court. Furtliermore, in view of C. S., 1001, 
as to conclusiveness of certificate of officer taking the private exami- 
nation, it would seem that  the contention of Xrs .  Tilghman would not 
even be a prima facie legal defense." 



N. C.] SPRING TERN, 1924. 443 

The  defendants, in their brief, say:  
( 'The record and statement of case on appeal will show that  the several 

plaintiffs a re  the trustees named in  the will of R. H. Ricks, deceased, 
of Edgecombe County, Kor th  Carolina, who ~ r a s  a nealthy and illflu- 
er~tial  mail i n  his  comniunity, and that  the defendauts are  the  widow 
and children of Dr.  V. P. Mercer, deceased, another nealthy and influ- 
ential citizen of Edgecombe County; that  the estate of the said Dr .  
W. P. Nercer was indebted to a life insurance company of the State 
of Virginia and others; that  the holders of the notes and mortgages 
against the said estate had sought to foreclose the mortgages by adrer- 
tising certain lands in Edgecornbe and Warren counties for sale under 
the said mortgages; that  certain controversies were existing betweell 
the holders of said notes and mortgages and the heirs a t  law of the said 
Dr.  IFT. P. Mercer; that  a temporary iujunction had been granted 
against the sale of the lands described in the said mortgages; that  the 
said illjunction had been dissolved, and that  on the day of the sale the 
attorneys for the defendants personally appeared a t  the said sale and 
notified the plaintiffs through their attorneys, who were present, that  
they were setting up certain claims against the  holders of the said notes 
and mortgages, and that  the purchasers of the said land would take due 
notice thereof; that  for some reason, not disclosed in  the record, the 
plaintiffs became the purchasers of the said lands and almost immedi- 
ately thereafter, i n  the month of October, before the crops were gath- 
ered, instituted an  action in  the Superior Court of Edgecombe County, 
Xorth Carolina, against the defendants, claiming the title and right 
to the immediate possession of the said land described in the complaint, 
~ h i c h  aggregated more than two thousand acres; that  some of the 
defendants resided upon the  said land, some in  the town of Wilson, 
S o r t h  Carolina, and some outside of the Sta te  of S o r t h  Carolina; 
that  personal service 11-as had only upon three of the said defendants, 
and an  order procured by the plaintiffs for serrice of the summons 
upon the nonresident defendants by publication. 

"That plaintiff's attorneys lived in the town of Rocky Xount,  North 
Carolina, and that  defendants were represented by different attorneys, 
one being represented by an  attorney a t  Rocky Mount, North Caro- 
lina, and three by attorneys in Wilson, K. C.;  that  the complaint con- 
tained only three allegations, one as to the title and right to the posses- 
sion of the land, one describing the land, and the last alleging the 
amount of rents and profits of the same; that  the said complaint con- 
tained no allegations explaining the source of the title under which the 
plaintiffs claimed the right to the said land; that  notwithstanding the 
fact that  the defendants and their various attorneys were scattered, 
and that  some of the defendants had to be served by publication, that  
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some of the resident defendants actually filed answers denying the 
allegations contained in the complaint and made inquiries as to the 
amount of the bond to be required by the clerk; the plaintiff's attorneys 
made a motion on 5 Kovember, before the said clerk, lo strike out the 
answers which the record shows had been filed, and then asked for 
judgment immediately, settling the title to more than 2,000 acres of 
land in one of the most fertile sections of the State of Xorth Carolina; 
and the judgment, which is a part of the record, shows that the only 
notice that had ever been given the defendants of the intention of the 
plaintiffs to pursue this course mas contained in a lcxtter written on 
3 November, 1923, by K. D. Rattle, of counsel for the plaintiffs, of 
Rocky Mount, N. C., to 0. P. Dickinson, of counsel for defendants, in 
Wilson, North Carolina, and which was received by him on Sunday, 
4 November, 1923, and service on the said notice was never accepted 
by any one. Indeed, when the clerk signed the judgment he didn't 
know the said letter had ever been received, and the record would be 
silent now on that point except for the reply of 0. P. Dickinson, set 
out in  his letter (page 29 of record). 

"The affidavits of Margaret M. Tilghman and her attorney, 0. P. 
Dickinson, contained in the record, will show that the said letter was 
never actually read by the said 0. P. Dickinson until the day the said 
judgment by default was signed by the clerk, and that the answer of 
Margaret 11. Tilghman and her husband, T. C. Tilghman, was not 
actually filed by the defendants but was filed by their attorney, 0. P. 
Dickinson, by mailing the same to the clerk, and that while the same 
was actually filed the said clerk did not acknowledge receipt of same. 
The said affidavits also show that the defendants Margaret M. Tilgh- 
Inan and T. C. Tilghnlan mere not in possession of the said land or 
any part of the same, and never had been in possession of the same, 
and that they could not be required to give any defense bond. 

"It is contended by the defendants that the said default judgment 
as to the defendants Margaret M. Tilghman and T. C Tilghman was 
irregularly rendered and without any authority, and th:tt their answers 
could not be stricken out because of their failure to file bond since they 
could not be required under the law to file same.'' 

The statement of the contending parties shows on one hand the plain- 
tiffs representing a trust estate that they are trying to save from loss 
by reason of their decedent, R. H. Ricks, endorsing for Dr. John R. 
Xercer and his wife, Mary S. Mercer, for borrowed money. On the 
other hand, by reason of this contract, the loss of the home to the 
widow of Dr. W. P. Mercer, Mary S. Mercer, and his children. Natur- 
ally the human element enters into the controversy. The duty of the 
plaintiffs, trustees for others, on the one hand, and the misfortune of 
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the widow and children on the other hand. The court below, presided 
o17er by a just and humane judge, is presumed to have taken all these 
matters into consideration, and found that  the defendants had no 
"meritorious defense." 

This Court, in Farmers and Xerchants Rank v. Duke, supra, said:  
"It is the duty of the court below to find the facts, and his finding is 
ordinarily conclusire. 'C'pon the facts found the conclusiou of law only 
is reviewable." 

The facts found by the court below in  part a re :  
"Summons was issued 29 September, 1923, and verified complaint 

filed same day. Summons and copies of complaint r e r e  personally 
served upon the defendants Mary S. hlercer and Jno. R. Xercer on 
1 October, 1923, and upon Margaret 31. Tilghman on 8 October, 1923." 

'(That neither of the defendnnts above named at any time tendered 
ally defense bond or affidavit and certificate in  lieu thereof, made any 
motion to ha re  the amount of bond fixed until after 30 October, 1933, 
and until more than twenty days had expired from the time of service 
of the summons and complaint on said defendants." 

"That on 5 Xovember, 1923, the first I londay in the first month after 
time for above-named defendants to file defense bond and ansver had 
expired"-motion was made before the clerk to strike out the proposed 
answer and to gire judgment by default final, etc., nhich n7as done. 

On 14 November, 1923, defendants moved before the clerk to set said 
judgment aside, and  upon his denial appealed to the judge of the Supe- 
rior Court, and on 21 November, 1923, said defendnnts moved before 
the judge to set said judgment aside for mistake, surprise, or excusable 
neglect. 

The court belolv held "that the judgment of the clerk appealed from 
was regularly rendered according to law," and "that said judgment was 
not taken by mistake, inadvertence, surprise, or excusable neglect." 

The record shows the sumnlons and copy of r-erified complaint was 
personally served on John R. Xercer on 1 October, 1923. Under the 
law, "the answer or demurrer shall be filed within t~venty  days after 
the return day, or after service of the con~plaint," etc. (Public Laws, 
Extra  Session 1921, ch. 92, see. 1, subsec. 3.) Jno.  R. Mercer did not 
tender his answer until 5 November, 1923. The plaintiff m o ~ e d  on 5 
Kovember, 1923, for judgment by default final against Jno.  R, Mercer. 
This mas allowed by the clerk and xTas proper. Lerth v. illcli'inne, 186 
r\'. C., 244. 

Ordinarily excusable neglect cannot arise out of a mistake of law. 
Skinner v. Terry ,  107 N .  C., 103; Phifer v. Ins. C'o., 123 S. C., 409; 
Mann v. Bal l ,  163 X. C., 51. 
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The plaintiff moved, on 5 Pl'oveniber, 1963, for judginent by default 
final against Mary S. Mercer, T. C. and Xargaret 31. Tilghnian, and 
that the proposed answers be stricken from the files. The clerk allowed 
this motion and rendered the following judgment: "That the proposed 
answers of Nary  S. Mercer, T. C. Tilghman and Nargaret M. Tilgh- 
man be stricken out for failure to file defense bond as required by 
C. S., 495, or to make proper showing for purpose of defeilding the 
action in forma pauperis." 

C. S., 498, is as follows: "In a11 actions for the recovery or possession 
of real property the defendant, before he is permitted to plead, must 
execute and file (italics ours), in the office of the clerk of the Superior 
Court of the county where the suit is pending, an undertaking with 
sufficient surety, in an anlount fixed by the court, not less than two 
hundred dollars, to be ~ o i d  on condition that the defencant pays to the 
plaintiff all costs and damages which the latter recovers in  the action, 
including damages for the loss of rents and profits.'' 

The plaintiffs were diligent, they agreed to nothing and waived 
nothing; the Monday after the time had expired the motion was made 
in accordance with the statute. They were in  their legal rights. 

C. S., 595. "By default final.-Judgment by default final may be 
had on the failure of the defendant to answer." Subsection 4 is as 
follows: "In actions for the recovery of real property, or for the pos- 
session thereof, upon the failure of the defendant to file the undertaking 
required by lam, or upon failure of his sureties to justify according to 
law, unless the defendant is excused from giving such undertaking 
before answering." This .section must be construed with C. S., 495, 
and Public Laws, Extra Session 1921, ch. 92, see. 1, subsec. 3, supra. 
Statutes in  pari  materia are to be construed together. 

We do not mean by the position taken in this case to hold that the 
filing of the bond cannot, under certain circumstances, be waived, and 
when a case is in the Superior Court at  term, that the judge does not 
ordinarily have discretion. 

I n  Dunn v. Xarks, 141 N. C., 232, it is said: "This is an action of 
ejectment. At Kovemben Term, 1905, the first term after service of 
summons, the defendant filed his answer, but failed to file his defense 
bond as required by Revisal, 453 (C. S., 495). S o  action was had at 
that term. At December term the plaintiff moved for judgment for 
want of a defense bond. The court in its discretion granted sixty days 
leave to file such bond. From this order and the refusal of judgment 
by default, the plaintiffs appealed. This is a motion to dismiss the 
appeal on the ground that this was a matter of discretion from which 
no appeal lay. The plaintiff, having made no objection to the failure 
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to file bond at the term a t  TI-hich the answer was filed, i t  is questionable 
if the judge ought to have given judgn~eiit a t  the subsequent term with- 
out giving the  defendant some opportunity to file bond. 31cAlli l ian L.. 

B a k e r ,  92 N. C., 110 (85 S. C., 291). Whether or not time should 
h a r e  been given to file bond was a matter i n  the discretion of the judge. 
Rerisal, 512 (C. S., 536)) provides: 'The judge may likewise in h i s  dis- 
cret ion ,  and upon such terms as may be just, allow an  answer or reply 
to be made, or  o f h w  act  t o  be clone, after the  time limited, or by an 
order enlarge such time.' This applies to filing the defense bond re- 
quired by section 453 (C. S., 495). T a y l o r  v. P o p e ,  106 K. C.,  267." 

C. S., 547, is as follows: "The judge or court may, before and after 
judgment, ill furtherance of justice, and on such terms as m a r  be 
proper, amend any pleading, process or proceeding, by adding or striking 
out the name of any par ty ;  by correcting a inistake in the  name of a 
party, or a mistake in any other respect; by inserting other allegations 
material to the case; or when the amendment does not change substan- 
tially the claim or defense, by conforming the  pleading or proceedilig 
to the fact proved. When a proceeding taken by a party fails to con- 
form to law in any respect, the tr ial  judge may perinit an  aillendlnent 
of the proceeding so as to make it comfornlable thereto." 

Public Lams, Ex t ra  Session 1921, ch. 92, sec. 1, subsec. 18, is as 
follo~vs : "Sothing herein contained shall be coilstrued to prerent the 
resident judge or the judge holding courts i n  any district from making 
such orders and decrees as are 1 1 0 ~ ~  provided in  injunctions and other 
provisional and extraordinary remedies, or from extending the time to 
ansxer i n  all cases upon motion upon five days notice as to time and 
place, ~vhich  are to be fixed by the judge; and the judge in his discre- 
tion may in term time allow ameildnlent of pleadings on file, or allow 
the filing of any other pleadings in all cases transferred to the civil 
issue docket for trial." 

I t  will be observed that  n-hile i t  was held in  Lerch  v .  J l c K i n ~ z e ,  186 
S. C., 245, "if the complaint is served with the sunmlons as prorided 
in the statute, the defendant shall have twenty days after such service 
in which to ansn-er, and in such event the clerk has no authority to 
extend the time for filing an  answer beyond twenty days after service 
of the complaint," this does not withdraw from the defendant the right 
to apply to the resident judge, or the judge holding the courts of the 
district, for  an  extension of time ~vi th in  which to file ansn-er, upon five 
days notice being given as to the time and place when such motion 
mill be made. 

I n  C a h o o n  v. E c e r f o n ,  n n f e ,  373, i t  was said:  "The plaiiitiff having 
made no motion before the clerk for judgment by default on account 
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of the answer not being filed in  time, and allowed the case to be trans- 
mitted for tr ial  on the issues at  term, waived his right and the fact that  
the answer was not filed before the clerk in  time mill be considered 
waived, under the facts and circumstances of this case. The court 
below treated it as filed in time and made the order as set out in  the  
record." 

X c S a i r  v. 17arboro, 186 N.  C., 111, is in  harmony with the position 
taken here. We  do not think the  case of Shepherd v. Shepherd, 179 
S. C., 122, is i n  conflict. I n  that  case Brown, J. ,  said:  "An order of 
the Superior Court striking out an  answer for want of a bond is review 
able where the defendant has been led to brlieve that  the plaintiff has 
waived the bond. ,llcJiillan v. Baker, 85 N .  C., 291 (!)2 S. C., 110), 
and cases cited in  tlie opinion. I n  the case at bar the answer was filed 
a t  the same term with the  complaint. Ko lnotion was made for an 
entire year, and then only when the case had been continued for the 
term, and on the last day of that  term." The defense bcnd was allowed 
to be filed within a reasonable time. 

I n  the instant case the plaintiffs waived no right, but stood strictly 
on their legal rights; there was no consent and no wa iwr  but a denland 
for what was plainly written in the statutes. We cannot make the 
law, that  is for the legislative branch of the Government. They hare  
seen fit to establish a new procedure for the bringing of actions. I t  
may work hardships, but we have no power to legislate. The statutes 
will have to be followed. Any change can only be made by consent of 
the parties or waiver, which implies consent and estops one from de- 
manding strict compliance. 

The caption of chapter 92, Extra  Session 1921, slhpra, is as follows: 
"An act to amend chapter 156 of the Public Laws 1919, chapter 96 of 
tlie Public Laws, Extra  Session 1920, and chapter 96 of the Public 
Laws 1921, relating to cicil procedure i n  regard to pro-ess and plead- 
ings, and to e s p e d i f ~  ccnd reduce the cost of litigafion (italics ours), 
and to consolidate the various acts relating thereto." 

I t  was necessary under the statute for Mrs. Xargarw, M. Tilghman 
to give bond. She claimed as a tenant in  common. "_i possession of 
one tenant in  conlmon is in  law the possession of all his cotenants be- 
cause they claim by one common right.)' Black 2'. Lindsay, 44 S. C., 
467. See Lester v. Hartcard, 173 K. C., 85; Gentry v. Gentry, ante, 31. 

The discretion of the tr ial  judge as to findings of fact is well stated 
by Sfacy,  J., i n  S. v. Jackson, 183 S. C., 698: "The fincings of fact of 
a referee, approved by the trial judge, a re  not subjeci, to review 011 

appeal, if they are supported by any conipetent evidence. Dorsey z?. 
ilfining C'o., 177 S. C. ,  60; IIudson a. Xorton, 162 S. C., 6 ;  Hunter v. 



S. C.] SPRIxG T E R M ,  1024. 449 

Kelly, 92 N. C., 285. Likewise, where  t h e  judge, upon  hearing a n d  
considering exceptions t o  a referee's report,  makes different o r  addi- 
tional findings of fact,  they  afford n o  ground f o r  exception o n  appeal  
unless there  is  n o  sufficient evidence to  support  them, or  e r r o r  h a s  been 
committed i n  receir ing o r  rejecting testimony upon  which they a r e  
based, o r  unless some other  question of l aw is  raised wi th  respect t o  
said findings. Caldwell c. R o b i n s o n .  179 ST. C., 518: T h o m p s o n  c. 
h fmi f l z ,  1.56 N. C., 3 4 5 ;  R h y n e  v. L o r e ,  93 K. C., 486. See, a l ~ o ,  C. S., 
579, and  annotat ions thereunder." S o ~ f o r ~  T .  J lcLaurin,  125 N. C., 
157, a n d  cases cited; Fal-mers and  J l ~ r t h a n t s  Budi c.  Duke,  supra. 
W e  th ink  t h e  court below had  c o l n p t c n t  eriderice upon  which to sup- 
port i ts  findings of fact.  

W e  hare examilied careful ly t h e  record, findings of fact,  judgment 
and  able briefs of coul~sel  on both sides but can find no error. T h e  
judgment is, therefore, 

Affirmed. 

J l R S  H. T. MILLER A X D  MRS. J. H. TRAYIS I-. MRS. JIARGAItET ELLA 
JIARRIKER. STERLISG JIAKRISER,  LOUISE MARRIXEK I X D  

LOUIS MARRISER,  ASD AIRS. JIAIIGARET E I L i  AIARRISER, 
GCAIIDIAX AD LITEM OF STERLING JIAIIRIXER, LOUISE MARRISER 
A A D  LOCIS AlBRRISER. 

(Filed 10 Jlarch, 1924.) 

Where the prorisions of a mortgage so states, the mortgagee may 
make a valid sale of the lands described upon default in payment of 
either the p r inc i~~a l  of or interest on the note it  secures, a t  the maturity 
of either. 

2. S a m c E ~ t a t e ~ o H u s b a n d  and Wife--Tenancy b y  the C u t e s y .  
A surviving husband who has had issue born alive has a life estate 

in the lands of the wife as  tenant by the curtesy, arid where the same 
is subject to a mortgage she has made thereon. he is only required to 
pay the interest on this indebtedness from the income or rents thereof, 
and he is not trustee for the children who take in remainder, to the 
extent of requiring him otherwise to pay the interest, as  it accrues. 

The husband, a s  tenant by the curtesy in the lands of his deceased 
wife, subject to her mortgage, is not, as trustee for the children taking 
in remainder, required to pay the principal sum due under the terms 
of the mortgage, and where the land has been sold under the power in 
the mortgage, and he has acquired the same from the purchaser a t  the 
sale, acting as  his agent, i t  is not alone evidence of such a procurement 
of the property as  will invalidate his purchase for fraud. 
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THIS was a civil action tritxd before Connor,  J., and a jury, a t  Ju ly  
Term, 1923, of T V a s ~ ~ s c ~ ~ o s .  Appeal by plaintiffs. 

L. C. Marriner died on 3 Xay,  1921. H e  was mar4ed three times. 
By his first 6 f e ,  J ane  Marriner, \vho died on 15 Xay,  1890, he had 
two children, the plaintiffs in this case. By  his secoilll wife he had a 
son, Cecil RIarriner, and by his third wife, Margaret Ella Narriner,  
he left three children-Sterling, Louise, and Louis Marriner. H i s  
witlow, Margaret Ella Marriner, and his children by his third marriage 
are defendants in this case. I t  is not known whether Cecil Narriner,  
thc son by his second wife, is living or dead, and hi:, whereabouts is 
unknown. H e  was not made a party to the action. 

On 1 January,  1890, Jos. W. Blount and wife, Mary I. Blount, made 
a deed to Jane  Marriner for what is now known as "The Marriner 
Hotel Property." The consideration stated in the deed was $259. On 
the same day tllc deed was made L. C. Narr iner  and his \life, J a n e  
hiarriner, cxccuted a mortgage to Jos. TT'. Blount, "For that, whereas, 
tho said J a n e  AIarriiier is indebted to the said Jos. V. Rlount in the 
sum of $259, for wllich said J a n e  Jlarriner has executed aud delivered 
to the said Jos. TV. Blount, as aforesaid, her bond of even date n i t h  
this deed ill said sum of $259, payable one, t r o ,  and three years after 
date, IT-it11 interest thereon from date until paid, a t  the rate of 8 per 
centunl per annunl, payable on 1 January,  1891, and January,  1892, 
alid January,  1893, llcreafter, and i t  has been agreed that the payment 
of said debt shall be secured by the conveyance of the land hereinafter 
described." 

Both deed and mortgage were at once recorded in Wa:3hington County. 
On 9 January,  1893, Jds. W. Blount sold the land under the terms 

of his mortgage at  the county courthousc~ door, and K. H. Fitchett 
became the last and highest bidder in the sum of $321. The same day 
W. H. Fitchett made a deed to I,. C. Varr iner ;  conGderation, $321. 
These deeds r e r e  at  once recorded (12 January,  1893). L. C. Marriner 
willed the property to his widow and children, the defendants in this 
action. 

The plaintiffs bring this action and allege that their father, L. C. 
Xarriner,  "subsequent to the death of the said Nrs .  J ane  Marriner, 
to wit, on 9 January,  1893, having failed to pay or disl-harge the inter- 
est due upon the said mortgage debt, as plaintiffs are informed, believe 
and so aver, as he was in duty bound to do;  and further, having failed 
to discharge said mortgage debt in toto as administrator of his deceased 
wife, the said Mrs. J ane  Marriner, notwithstanding, as plaintiffs are  
informed, believe and aver, he  was entitled to letters of administration 
upon her said estate, and notwithstanding further, asi aforesaid, that  
the said Mrs. J ane  Marriner died seized and possessed of property other 
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than that above described of value more than sufficient to discharge 
said mortgage debt, did, either for the purpose of subsequently holding 
said property in trust for himself and the plaintiffs, according to their 
respective interests of life tenant and remaindermen, or else with the 
design to defraud the plaintiffs of their interest as remaindermen, cause 
or procure said property to be sold under and by virtue of the pro- 
risions of the said mortgage; and did further, at  said sale, purchase 
said property through the medium of one W. 11. Fitchett, his agent," 
etc. Plaintiffs further claim that they were "in ignorance of the ex- 
istence of the said mortgage and the sale thereunder ~vherebv defend- 
ants claim title in fee inured to the said L. C. Marriner until after the 
death of the said L. C. Marriner and the production of said paper- 
writing alleged, as aforesaid, to be his last will and testament." 

The plaintiffs pray "that the said L. C. Xarriner may be adjudged 
to have held said property in trust for the plaintiffs after the expira- 
tion of his life estate, and that the defendants, if the said paper-writing 
alleged to be the last will and testament of said L. C. Marriner be 
valid, be adjudged to hold the said property as trustees for the plain- 
tiffs; that plaintiffs be adjudged to own the said property in fee," etc. 

Mrs. Margaret Ella Narriner, the widow, and as guardian ad l i t e m  
for her children, answers and says: "It is denied that Mrs. Jane Marri- 
ner ever held any title or interest in the property known as the hotel 
property except the mere naked legal title, all the beneficial interest 
having at  all times been in the said L. C. Marriner. These defendants 
are informed, and so aver, that Mrs. Jane Marriner was possessed of 
no estate and owned no property and paid no consideration for any 
conreyance made to her, and particularly paid none for the conveyance 
made to her, recorded in Book 30, page 34, but that all of said con- 
sideration was paid by the said L. C. Narriner, and Mrs. Jane Marri- 
ner held at most the legal title only for the benefit of the said L. C. 
Marriner. . . . That on or about 9 January, 1893, this pEopertv 
described in said mortgage was advertised and sold, at which time and 
place, as they are informed and beliere, when W. H. Fitchett purchased 
the same. These defendants further aver that thereafter the said 
Fitchett, for valuable consideration, conreyed the said property de- 
scribed in said deeds to the said L. C. Narriner. . . . And these 
defendants specifically deny any fraud on the part of the said L. C. 
Marriner or said Fitchett or any one else connected with said sale." 

The defendants further answer and say: "That for more than twenty 
years, and for more than twenty-one years prior to his death, the said 
L. C. Narriner was in open, notorious, adverse, exclusive and continu- 
ous occupancy over the premises referred to in  the complaint, eser- 
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cising sole dominion of the same and using the same as his own, paying 
all taxes and making all use of the said property. That he built the 
hotel upon the same and placed all other improvements upon the said 
property which had theretofore been but a vacant lot. That if the 
plaintiffs ever had any cause of action against the defendants or against 
L. C. Marriner, under whom the defendants claim, whizh these defend- 
ants deny, the same arose more than twenty years prior to the bringing 
of this action, and these defendants especially plead the said lapse of 
time and the twenty-one-year statute of limitations in bar of the asser- 
tion of said claim." 

Defendants plead the three, seven and ten years statute of limita- 
tions. They further say: "These defendants aver that the said clainl 
of the plaintiffs, if any they ever had, being equitable in its nature, is 
a stale claim, and these defendants aver that the plaintiffs have slept 
upon their rights; and these defendants especially plead the laches of 
the plaintiffs, independent of any statute of limitations, in bar of the 
assertion of any such claim as set out in the complaint at  this late day, 
and insist that this court of equity, by reason of said laches, should 
not permit the plaintiffs now to assert an equity which they must assert 
to entitle them to relief and which could have been asserted at any 
time for years past, when the defendants and those under whom they 
claim would have been in position to meet the same, and that to permit 
the assertion of the claim at this time would be to place the defendants 
at a great disadvantage." 

The following issues were submitted to the jury, a1 d their answers 
thereto : 

"1. Was Mrs. Jane Xarriner, at the time of her death in May, 1920, 
the owner in fee of the property in controversy, subject to the Blount 
mortgage, as alleged in the complaint? Answer: Yes. 

" 2 .  What amount was due upon said mortgage on 9 January, 18932 
Answer: $321.73. 

"3. What was the fair market value of said property on said date? 
Xnswer : $321.73. 

"4. Did W. H. Fitchett bid in said property, at  a sale under said 
mortgage, for and on behalf of L. C. Marriner, the life tenant, and 
take a deed therefor, as alleged in the complaint? Answer: KO. 

"5. Did L. C. Marriner cause or procure said sale to be made? 
Answer: No. 

"6. Did said Marriner acquire said lands through Fitchett, in fraud 
of the rights of the plaintiffs, as alleged in ihe complaint? Answer: No. 

"7. What was the usual rental of said property during years 1921, 
1922, and 1923? T I o answer. 
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"8. I s  plaintiffs' cause of action barred by the statute of limitations, 
as alleged in the answer? No  answer. 

"9. I s  plaintiffs' cause of action barred by the plaintiffs' laches, as 
alleged in the answer 2 No answer." 

The court below, on the rerdict, gave judgment "that plaintiffs take 
nothing by their action and that  defendants go without day," etc. 

The  plaintiffs assigned errors: the refusal of special prayers for 
instruction, the charge as given in  certain particulars, the judgment 
of the court below, and appealed to this Court. The material assign- 
ments of error will be considered in  the opinion. 

W .  L. W h i f l e y ,  T'ann (e. H o l l a n d ,  u n d  XeeX.ins d? J I c J I ~ i l l a n  f o r  
plaintiffs. 

Iran B. X a r f i n  and  E h r i n g h a u s  d Hal l  for clefendanfs.  

C ~ a ~ r i s o x ,  J. The  fifth issue submitted to the jury was as follows: 
"Did L. C. Marriner cause or procure said sale to bc made?" To  this 
issue the jury answered "No." Upon this issue the plaintiffs in  apt 
time requested the  court to charge the jury as follo~vs: "If you beliew 
the evidence and find the facts to be as testified, you will ansver the 
fifth issue 'Yes.'" And in the event the court refused to girc this 
ilistruction, the plaintiffs requested the court to charge further upon 
this issue as follows: "The court charges you that, if you find by tlie 
greater weight of eridence that said mortgage sale was procured by 
Marriner, that is to say, that  i t  was made at Narriner's illstance or 
request; or if, by the greater weight of evidence, you fin($ that the 
said sale was wholly or partially induced by 31nrriner's failure, nhi le  
elljoying a life estate in  said property, to pay the iliterest upon the 
Blount mortgage accruing after his said wife's death, then, ill either 
of these eyerits, I charge you to answer tlie fifth issue 'Yes.' )' The 
court refused to give either of these instructions, as requested, and in 
lieu thereof charged the jury upon the fifth issue as follows: "I ill- 
struct you again that unless you find, by the greater weight of the el i- 
dence, that  Mr. hfarriner actively besought and requested 31r. Blount 
to advertise and sell this property under the mortgage, and that 31r. 
Blount did adrertise and make a sale, at  the request of X r .  Xarriner,  
you should answer the issue 'SO.' " 

The refusal to g i re  the prayers asked for and the charge as g i ~ e n  
is plaintiffs' first, fourth aud fifth assignments of error. 

The  indebtedness recited in the mortgage made by L. C. hlarrilier 
and Jane  Marriner, 1 January,  1890, to Jos. JT. Blount was as follows : 
"For that, whereas, the said J a n e  Marriner is indebted to the said 
Jos. W. Blount in the sum of $259, for which said Jane  Xarr iner  has 
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executed and delivered to the said Jos. W. Blount, a3 aforesaid, her 
bond of even date with this deed in said sum of $259, payable one, two, 
and three years after date, with interest thereon from date until paid 
at the rate of 8 per centum per annum, payable on 1 January, 1891, 
and January, 1892, and January, 1893, hereafter, and it has been agreed 
that the payment of said debt shall be secured by the conveyance of 
the land hereinafter described." 

The power of sale was as follows: "If the said Jane Marriner shall 
fail or neglect to pay the interest on said bond as the same may here- 
after become due, or both principal and interest at  the maturity of the 
bond, or any part of either, then, on application of said Jos. W. Blount, 
his assigns or other persons who may be entitled to the moneys due 
thereon, i t  shall be lawful for and the duty of the said Jos. W. Blount 
to advertise," etc. 

Jane Marriner died 18 May, 1890, and the land was sold at public 
auction to the highest bidder under the terms of the mortgage on 9 
January, 1893. I t  was purchased by W. H. Fitchett for $321, who 
in turn, on the same day and at the same price, deeded it to L. C. 
Marriner. Jos. W. Blount had the right to sell under his mortgage. 
The one-third of the principal of the debt was due 1 January, 1891, and 
one-third 1 January, 1892. Two payments of principal were past due. 

"RThere a note is payable three years after date, but the interest is 
+ - 

payable semiannually, and a mortgage, giren to secure t'he note, subjects 
the land to sale upon default of payment of principal. or interest, or 
any part of either at maturity, a n d t h e  debtor fails topiiy interest when 
due, according to the conditions of the mortgage both principal and 
intcrest become due, and the creditor is entitled to forcxlosure." Gore 
c. Davis, 124 11'. C., 234. See, also, Eubanks v. Becton, 158 1\'. C., 233. 

The question of grossly inadequate price, the deflated times and the 
testimony of  P. L. Rea were questions-of fact, not for us to determine, 
but the jury, on the issue. But the plaintiffs contend: "This instruc- 
tion should also, it is submitted, hare  been given for another reason. 
Cnder the language of this issue plaintiffs mere entii,led to a favor- 
able answer if Marriner either caused or urocured said sale to be made. 
And while the word 'procure' may imply an active solicitation or re- 
sponsibility, the word 'cause,' it is submitted, has a broader meaning 
and signifies not only procurement by Marriner, but also any neglect 
or default on his part inducing the making of said sale." 

We do not understand that our authorities go as far as the conten- 
tion made by plaintiff. On the death of ~ a n e - N a r r i n t ~ r ,  her husband, 
L. C. Marriner, having had children by her, became tenant by the 
curtesy, and entitled to a life estate in the land. L. C. Marriner lived 
on the land. 
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Chief Justice Rzitfi~s, in Jones v. Sherrard, 22 S. C., 187, says: ( ' In  
the first place, i t  is to be observed that  the terre-tenant of land, liable 
to encumbralice, must take care that  such elicumbrance does not accumu- 
late to thc in jury  of those who are to come after him. Bu t  then, in 
doing this, he is not bound to give anything for the relief of the land 
but r h a t  is derired from the land. 'l'hcrefore one who is liable in 
respect of the occupation of land cannot be called on for more than the 
rents or actual annual value of the premises during his time. T o  tliat 
extent it is clear a tenant for life nzzcst keep down fhe  interest O H  ell- 
tzrmbra~lces (italics ours), and the rc~ersioiier  may file a bill to niake 
the rents amenable, and a receiver will be put upon the terlant for that  
purpose." 

2 Story's Equity Jurisprudence (14 ed.), sec. 6.58, in part, is as 
follows : 

" D u t y  of L i fe  Tenanf  to P a y  Interest on Mortgage Debt.-In re- 
gard to the interest due upon mortgages and other encumbrances the 
question often arises, by nhoin and in what maniler i t  is to be paid. 
And here the general rule is  tliat a tenant for life of an  equity of 
redemption is boulld to keep down and pay the interest, although he 
is under no obligation to pay off the priilcipal." 

,idmitting that  Marriner had to pay the interest, t u o  defaults of the 
principal had occurred-the first and second payments of January ,  
1591 and 1892. These defaults of payments, by clear intent aud Ian- 
guage, gare  the power of sale on 1 January ,  1591, on failure to pay 
principal and interest or either, and like power on 1 January ,  1892 
and 1593. Although the sale took place on 9 January,  JS93, it n a s  
legally sold under default for nonpayinent of principal on 1 January ,  
1591 and 1898. 

The issue itself was "cause or procure." The  words are  those fre- 
quently in  coinnloll use, their meaning well understood. Tl'e do not 
think that  in law the fact that  the life tenant did not pay the p i l l -  
cipal, it  could be imputed to him that he "caused" the land to he sold 
under our decisions. 

The  court below used language as strong as plaintiffs were entitled 
to-"actively besought and requested Jos. TTT. Blount to advertise and 
sell this property under the ~liortgage." The  contentions on each side 
were giren by the court, and if was a question for the jury. 

Assignments of error 2, 6 and 7 relate to the sixth issue, as f o l l o ~ n :  
"Did said l l a r r ine r  acquire said lands from Fitchett in fraud of the 

rights of the plaintiffs, as alleged in  the complaint!" Upon this issue 
plaintiffs requested the court to charge the jury as follows: "If you 
bcliere the eridence and find the facts to be as testified, you ~v i l l  answer 
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the sixth issue 'Yes.' " And the court's refusal to give this instruction - 
constitutes plaintiffs' second assignment of error. 

We think there was sufficient evidence on this issue to be submitted 
to the iurv. " " 

The sixth and seventh assignments of error are to the charge on the 
sixth issue. We give the contention and charge in  full: 

"The plaintiffs contend you should find as a fact from this evidence 
that Marriner did acquire this land through Mr. Fitchett, and that 
he acquired it at  a price grossly inadequate when compared to the real 
value of the property; that you should find at the time he sold, these 
plaintiffs as heirs at  law of Jane  Marriner were the owners in fee 
simple of this land, subject first to the Blount mortgage, and second 
to the life estate of L. C. Marriner, and that the fact of this sale and 
of the acquisition by Narriner of the title to the land through Fitchett 
was to deprive these plaintiffs of this property and put it in L. C 
Marriner. Plaintiffs say if you find that was the effwt of what you 
find that Mr. Marriner did, to take this property from those who owned 
it after his death and nut the title in him. and that he did this for that 
purpose, taking advantage of his relationship as father. of these plain- 
tiffs, taking advantage of the fact that they were then minors, being 
fourteen and seven years of age, respectively, taking into consideration 
the fact that he acquired it for just the amount of the mortgage debt, 
one-tenth of the real value, as plaintiffs contend, tbat that ought to 
satisfy you tha t  Marriner acquired this property wi;h a fraudulent 
purpose, and that the effect of his conduct was to conmit a fraud on 
the rights of the plaintiffs, and that therefore you s h d d  answer the 
issue 'Yes.' Defendant, on the other hand, contends that you should 
find that at the time of this conveyance Mr. Narriner and his wife, 
Mrs. Jane Marriner, were living together with two 01 more children, 
it being some evidence that the other children have siilce died vithout 
issue. That for some purpose, which on account of tlle lapse of time 
the defendants are unable to show, when Mr. blarriner bought this 
property he had deed made to his wife; that the deed was made in 
January, 1890, and not recorded until 10 March, 1890; that you should 
find that at  the time this deed was executed and about tlle time it was 
being put on record a house was being built on the land, a large house 
being built for the use to which it was afterwards put, that is, a public 
hotel; that you should find that within a short time after this deed 
was put on record, to wit, in May after March, when it was recorded, 
Mrs. Jane Marriner died; that you should find that she left Mr. Marri- 
ner with two young children to support, and that you should find that 
Mrs. Marriner had never paid anything for this property, but that in 
order to carry out some understanding or some arr:~ngeinent which 
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Mr. Marriner had, the property was conveyed to her;  that subsequently 
when the mortgage which had been given to secure the purchase price, 
as defendants contend. became due. in order to be able to handle this 
property adrantageously to himself and to his family, X r .  Narriner 
bought this property in from Mr. Fitchett and had the deed made to 
himself. The defendants contend that when you find, as they insist 
that you should find, that Mrs. Marriner, the mother of the plaintiffs, 
had never paid anything for this property, as they contend that you 
should find, that it was no fraud upon her or her heirs for her husband 
to purchase this property in  this manner; that this evidence shows that 
he did purchase it, and that therefore you should answey this issue 
'So.' The defendants contend that although you may find that by 
reason of his changed relationship in  life many, inany years after these 
transactions he devised this property to the defendants, that that is 
no eridence that at the time he acquired the title through Fitchett that 
he did so in fraud of the plaintiffs; that you should find that subse- 
quent to this transaction, after his wife had died and these two ladies 
grew up and married, that Mr. Narriner himself married a secoild 
time and then the third time, and that three children were born to 
him of his third marriage; that then, realizing that the children by his 
first wife vere given twenty acres of land which had been deeded to 
her, and realizing his obligations to his wife, who is noTr his wido~r, 
and his minor children, that he derised his hotel property to her, and 
that that is no evidence that he had a fraudulent purpose at the time. 
So defendants say that you should answer that issue 'No.' " The jury 
answered the sisth issue "Xo." 

TTTe see no error in this charge. I t  was a question of fact whether 
L. C. Marriner acquired the land through fraud. The jury answered 
('So." I t  was not a matter of law to be decided by the court. 

I t  seems to be settled that ordinarily a life tennnt must pay the tases 
and the interest on a mortgage indebtedness, to the extent, at  least, of 
the income which he receives from the property, but he is not bound 
to pay the prii~cipal of the mortgage. Being bound to pay the taxes 
nud interest, ht? cannot acquire a tax title or good title based on his 
failing to pay taxes or interest. He  is a trustee to this extent. I f  a 
sale is made by a person nho holds a mortgage t o  pay t h e  principal of 
f h a  mortgage, and the life tenant purchases it, it is a question of good 
faith and d e t h e r  the life tenant fraudulently caused, procured or 
took adrantage of the sale to the prejudice of the rights of the re- 
niailiderinen. The decisions are in contrariety, but we think the posi- 
tion here taken consonant with justice and fair dealing. I n  the instant 
case this x a s  an issue of fact for the jury, and not a question of lan-. 

The fourth issue is: "Did W. H. Fitchett bid in said property, at 
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a sale under said mortgage, for and on behalf of L. (I. Marriner, the 
lifr tenant, and take a deed therefor, as alleged in th12 complaint?" 

The third assignmelit of error is the refusal to charge as requested 
on the fourth issue. The court below gave the contentions on this issue 
a i d  charged as follows: "I instruct you, gentlemen of the jury, that 
unless you find by the greater weight of the evidence in this case that 
prior to the sale, or contemporaneously with the sal13, there was an 
agreenient between Fitchett and Marriner by which Fitchett was to 
bid the property off, not for himself but for Marriner, you would answer 
this issue 'So.' I f ,  however, you find from the e\,idence, by its greater 
weight, that there was an agreement between Fitchett and var r iner  
entered into before the sale or while the sale was going on, that Fitchett 
would purchase for Marriner, then you mould answer this issue 'Yes,' 
but if you do not so find then you would answer the issle 

We think there was no error in the refusal to chaige as requested 
and the charge as given on this issue. 

The other exceptions are merely formal and are COT-ered in the posi- 
tions taken in this opinion. 

From the record it appears that, having purchased from Fitchett, 
L. C. Marriner continued to occupy said property, using and claiming 
it as his own from said date ( 9  January, 1893) until hiis death (3 May, 
1021), a period of twenty-eight years. The deed to the property was 
at  once put on the records of the county. His  own acts, making im- 
provements and recorded deed, were some evidence of actual notice of 
the nature of his claim during this period. 

One of the plaintiffs, Nrs. Xiller, has lived near ihe property at 
Edonton ever since her marriage. Although the plaintiffs were but 
fourteen and seven years of age when their mother died, Xrs.  Miller, 
one of the plaintiffs, was seventeen years old at the tiine of sale, and 
Xrs. Travis was ten. 

I t  appears from the testimony that plaintiffs delayed the bringing 
of this suit, charging their father with fraud: 

rntil after his death. 
Until after the death of Blount, the mortgagee, who sold. 
r l l t i l  after the death of Fitchett, who purchased at mortgage sale 

and afterwards conveyed to Marriner. 
Until after the death of the witnesses by ~vhom the bona fides of the 

transaction could be proven. 
The suit was not brought: 
For t~renty-eight years and seven months after sale. 
For twenty-five pears after plaintiff, 3 h .  Miller, came of age. 
For eighteen years after the othr,r plaintiff', JIrs. Trav s, came of age. 
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T o  t h e  complaint  the  defendants  interpose a general denial,  and  also 
plead t h e  s ta tu te  of l imitat ions a n d  t h e  equitable plea of laches. 

Mrs.  Miller testified: "I knew f o r  t h e  first t ime  there  was  a mort-  
gage made  by m y  mother  on  th i s  property t o  Mr. Blount  a f te r  m y  
father 's death." 

W e  do not th ink  i t  necessary t o  discuss t h e  s tatutes  of l imitat ion or  
t h e  equitable plea of laches f r o m  t h e  findings of t h e  jury. 

A s  a m a t t e r  of interest, we m a y  call a t tent ion to what  was well said 
by Connor, J., i n  Sp?inkle u. Holton, 146 S. C., 266: "The security of 
property rights, t h e  peace of famil ies  and  t h e  public welfare  demand 
t h a t  there mus t  be a n  end of lit igation. Courts  of equity h a ~ e  always 
wisely refused to enter tain 'stale claims.'" 

F r o m  a careful  examinat ion of t h e  entire case we  c a n  find 
S o  error .  

(Filed 19 March, 1924.) 

Partnership-EvidenceDecased Person-Statutes. 
Where the liability of the defendant depends upon whether he was a 

partner in a firm a t  the time a debt was contracted by defendant firm, 
the fact a t  issue may be proved by the plaintiff either by direct or cir- 
cumstantial evidence. 

Same-ZntPrestTrmsactions and Communications. 
Where defendant's liability deperlds upon whether he n a s  a member 

of defe~ldant partnership a t  the time the firm contracted a debt n i th  the 
plaintiff, the subject of the action, who has since died and his adminis- 
trator has been made a party to the action, a witness who \\as not a 
member of the firm is not such person interebted in the result as  would 
exclude his direct testimony, under the provisions of C. S., 1796, as to 
the payment to his own knonledge by deceased of the partnership debts. 

Same--Questions for Jury-Trials. 
Where the deceased defendant is sought in an action to be held liable 

as  a partner of a firm, for the debts of the firm, a lumber manufacturing 
concern, and there is evidence tending to show he had frequently paid 
its debts in the course of i ts  operation, a disinterested witness may 
testify that the firm would dress his lumber a s  a partner, and nhereas 
to a single trausaction he has stated that he thought certain of his lumber 
n a s  thus dressed, it  leaves the neight and credibility of his eridence 
thereon to the jury. 
Sane--Opening the Door for Defendant's Evidence. 

Where the defendant executor has testified as  to certain matters re- 
lating to the identification of certain letters the deceased had written 
upon the question of whether he should be held liable as  a partner for 
the debts of a firm, it is  competent for the plaintiff's witness to testify 
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in plaintiff's behalf, as to other matters relating thereto and tending to 
fix the deceased with liability as a partner, under the principle that 
when the defendant has himself "opened the door by t is  own evidence" 
the plaintiff may testify as to the completed transactior, and C. S., 1795, 
prohibiting testimony as to transactions, etc., with a deceased person, 
does not apply. 

THIS was a civil action tried before Grady, J., at October Term, 1923, 
of SAMPSON. Appeal by J. T. Vinson, executor of J. A. Vinson, de- 
ceased, defendant. 

The plaintiff sued H. B. Ipock and J. 9. Vinson, alieging that they 
composed the firm of the H. B. Ipock Company, for the sum of $1,165, 
on an open unsecured account for pine lumber. The defendant H. B. 
Ipock filed no answer but the defendant J. A. Vinson did file answer, 
denying that he was a member of the H. 13. Ipock Company and also 
denying that he had any part in the purchase of said lumber, and mas 
in nowise responsible for said indebtedness. During the pendency of 
the action J. A. Vinson died, and at  the time of the trlal his executor, 
J. T. Vinson, was duly made a party to the suit, and fihd answer deny- 
ing the plaintiff's clain~s. 

The following issues were submitted to the jury, and their answers 
to same: 

"1. At the time of the sale of the lumber from R. E. Herring to 
H. B. Ipock Co., was J. A. Vinson a member of said firm and a co- 
partner with Ipock? Answer: Yes. 

" 2 .  I n  what amount is H. B. Ipock Co. indebted to plaintiff? Answer: 
$1,165 and interest." 

Judgment was rendered for plaintiff against defendants. J. T. Vin- 
son, executor of J. A. Vinson, deceased, assigned errors and appealed 
to this Court. The exceptions and assignments of error mill he con- 
sidered in the opinion. 

Fowler, Crumpler & Butler, and Faircloth & Fisher for plaintiff. 
Butler & Herring, Jas. H.  Pou, and J .  R. William:; for defendant 

Vinson. 

CLARKSON, J. The first assignment of error is to the court below per- 
mitting the witness G. A. Waller to answer the f o l l o ~ ~ i n g  question in 
the following manner : 

"Q. Did you, during the time that you were connected with the H. B. 
Ipock Company, did you and Mr. Ipock or Mr. Ipock in pour presence 
ever draw any draft upon Mr. J. A. Vinson with ~vhich to meet your pap 
roll or to pay for hay or anything or other items connected with the 
business down here? Answer: I think so. I think he made all drafts 
on Mr. Vinson for expense accounts." 
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The controversy in this case is the sole fact, was J. A. Vinson a 
partner in the firm of H. B. Ipock Company. This fact can be proved 
by direct or circumstantial evidence. J. A. Vinson is dead and J. T. 
'Cinson is the executor of his estate. 

C. S., 1795, is  as follows: "Upon the trial of an action, or the hear- 
ing upon the merits of a special proceeding, a party or a person inter- 
ested in the event, or a person from, through, or under whom such a 
party or interested person derives his interest or title by assignment 
or otherwise, shall not be examined as a witness in his own behalf or 
interest, or in behalf of the party succeeding to his title or interest, 
against the executor, administrator or survivor of a deceased person, 
or the committee of a lunatic, or a person deriving his title or interest 
from, through, or under a deceased person or lunatic, by assignment 
or otherwise, concerning a personal transaction or communication be- 
tween the witness and the deceased person or lunatic, except where the 
executor, administrator, survivor, committee or person so deriving title 
or interest is examined in his own behalf, or the testimony of the 
lunatic or deceased person is giren in eridence concerning the same 
transaction or communication." 

Exclusion does not apply when witness has no interest in the result 
of the action. The interest which disqualifies one from testifying 
under C. S., 1795, supra, is a direct, legal or pecuniary interest in the 
event of the action. Helsabeck v. Douh, 267 N.  C., 205; I n  re Gorham, 
177 N. C., 275. 

The witness Waller mas not "interested in the e~ent ."  H e  said, "I 
mas not a member of the H. B. Ipock Company." His  testimony was 
competent. 

The next objection was to the question, "It asks for the contents of 
a draft which ;,as in writing, and the draft itself was not produced or 
its absence accounted for." The drafts about which Waller was speak- 
ing, the question as asked, "In your presence ever draw any draft?" 
the answer was, "I think so," etc. The answer seems to imply knowl- 
edge, and its uncertainty could not be prejudicial. I t  was collateral 
to the issue and competent. 

Davis, J. ,  said, in  S. v. Ferguson, 107 S. C., 846: "There are numer- 
ous exceptioils to the general rule which requires the production of a 
written instrument as the best and usually only evidence of its contents. 
Does the note in question fall within any of the exceptions? The 
note contains no agreement required to be in writing; its contents were 
purely collateral to the issue, and, as was said by the present Chief 
Justice (Merrimon) in the case of 8. v. C'redle, 9 1  K. C.,  648': 'It was 
not intended to be preserred, but to serve a temporary purpose and 
disappear. . . . I t  was a loose, casual paper, and what it con- 
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tained might be proved like any other fact or event. The rule that a 
written instrument cannot be contradicted, modified or added to by 
parol proof has no application to it. I t  was competent to speak of it 
and what it contained, without producing i t  or showing that it was 
destroyed or lost.' We do not think that the note in question comes 
within the general rule excluding parol evidence of the contents of 
written instruments, and the evidence should have been admitted. S. v. 
Credle, supra;  S. v. TYilLerson, 98 N.  C., 696;  1 Greenleaf Ev., sec. 89, 
and cases cited." See Ledford v. Emerson ,  138 N.  C., 502;  Andrews  v. 
Grimes,  148 N.  C., 4 3 7 ;  R a b o n  G. R. R., 149 N.  C., 59. 

The next assignment of error was that the court below was in error 
in permitting the witness C. W. Petty to testify as follows: 

"Q. What lumber mas he speaking of at  that time (referring to lum- 
ber which the witness had stated that J. A. Vinson had him to dress) ? 
A. I suppose it was his own lumber." 

We think this evidence competent. The witness Petty had just pre- 
viously testified that he had dressed all the lumber for the H. B. Ipock 
Lumber Company, and that J. A. Vinson would come down occasion- 
ally and go over the lumber yard and inquire how the H. B. Ipock 
Lumber Company was getting along, and questions like that. The 
question and answer, about which the defendant complained, shows the 
witness' best impression as to the ownership of the lumber of which 
Vinson was speaking at  the time, and from the previous testimony of 
the witness it mould seem that the impression was well founded, and 
might have been testified to by the witness as a positive fact. 

The last assignments of error were to the testimony of the defendant 
H. B. Ipock, as follows: 

"Q. Were you returning his money at 6 per cent i n t t ~ e s t ?  Answer : 
Yes, sir. 

"Q. Well, was he to share in the profits that the business might make 
over and above that interest? Answer: Yes. 

"Q. What part of the profits was he to get over and above the 6 per 
cent, and what part of this profits were you to get out of this business 
down here? Answer : Fifty per cent. 

"Q. State whether he sa id  anything to you about not wanting his 
name used in the business down here, about not wanting his name 
known in same. Answer: Well, when I decided that .C wanted to go 
into this business I took the matter up with Mr. Vinson as to buying 
out Qinson, Jones 8: Finch lumber business, and before I did that we 
talked i t  over with regard to buying it out. We went to the banks 
down here." 

I t  will be noted that the witness H. B. Ipock was offered by the 
plaintiff for the purpose of identifying letters obtained from the Ipock- 
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Vinson file, which identification was made without objection; was, 011 

cross-examination, asked by the attorney for J. T .  Vinson, executor of 
J. A. Vinson, deceased, to explain various arid sundry transactions be- 
tween him and J. A. Viuson relative to the manner in  which the H. B. 
Ipock Company was conducted, and horn and from whom the money 
v a s  obtained for the conduct of the said bi~siness. Whereupon the 
witness proceeded a t  some length, detailing his financial connections 
with J. A. Vinson. Cpon cross-examination the witness had been asked 
from who111 did he  obtain the money to conduct the H. B. Ipock Lumber 
Company, and how much had he  thus obtained, and upon redirect es- 
anlination he n a s  asked upon what terms and conditions did he ob- 
tain it.  

The  defendant J. T.  Vinson, executor of J.'+ Vinson, contends that 
this eridence was incompetent; that  the defendant Ipock was testifying 
in his own interest arid against hirn as executor of J. A. Tinson, de- 
ceased, the deferidant in this action, as to a "personal transaction" 
betn~een them, which is not permitted by the statute, C. S., 1795, supra .  

The  plaintiff, 011 the other hand, contends that  although J. A. Trinson 
is dead, that  J. T. Tinsun is his executor, representing the estate. That  
when a personal 1.epresentatire "opens the  door" by testifying to a 
transaction, etc., it  is not i n  h is  province, but that  of the court, to 
decide what testinlony farorable to the adverse party may "conle in." 

From a careful reviev of the authorities, we think the plaintiff's 
contention correct, and the court below made no error in permitting 
the testimony. C h e u f h a m  2'. Bobbit t ,  118 A'. C., 343; S u m n e r  v .  C a n d -  
ler ,  9 2  S.  C., 633; N a u ' k i m  v .  C a r p e n t e r ,  85 S. C., 482; P o p e  T .  P o p e ,  
176 N. c., 287. 

I n  the C h f l a f h a n z  case, s u p r a ,  the suit was brought by B. F. Cheat- 
ham, administrator of Jno.  ,I. Cheatham, against Wm. -1. Bobbitt. 
The  plaintiff, B. F. Cheatham, administrator, was a witness and testi- 
fied that  the defendant, TVm. A. Bobbitt, "purc*hased goods a n d  m e r c h n n -  
dise" from Jno.  -1. Chcatham, plaintiff's intestate. The  defendant, Wm. 

Bobbitt, was allowed to testify as to the whole transaction and the 
agreement between them in  reference to the purchase of the goods and 
merchandise. The  plaintiff har ing  "opened the  door," the defendant 
was allowed to "walk in." But  i t  must be in the "same door," tran.;- 
action or coni~nunicntion on n-l~icli the witr~ess had testified. 

From a careful review of the record Tre can find 
Ko error. 
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DUNCAN CAMPBELL v. FV. D. HALL ET AL., TRCSTEES OIP THE CHURCH OF 

THE COVENAKT. 

(Filed 26 March, 1924.) 

Liens-Statutes-Subcontractors-Materialnotice to Owner--Ac- 
tions. 

Where the subcontractor and material furnisher for the erection of a 
building have given the owner an itemized statement of materials fur- 
nished by them therefor, and at that time the owner owes the contractor 
moneys under the contract made with him, to that extent the subcon- 
tractors and materialmen have a lien for tk payment of their claims so 
filed, and may maintain a civil action thereon against the owner under 
the provisions of C. S., 2439, 2440, 2441, without being required to file 
their liens within six months, etc., under the provisions of C. S., 2469, or 
bring suit within six months thereafter, under those of C. S., 2474. 

APPEAL by defendants from Daniels, J., a t  February Term, 1924, 
of WAKE. 

The  case was heard upon the following agreed statement of facts:  
1. Pr io r  to  1 5  May, 1922, the Church of the Cownant  contracted 

with U. A. Underwood for the building of certain Sunclay-school rooms 
in  the city of Wilmington, N. C., t o  be constructed acccrding to certain 
specifications and for a specified sum. 

2. P r io r  to  the said 1 5  May, 1922, the said U. A. Underwood sub- 
contracted to the plaintiff, Duncan Campbell, a certain par t  of said 
work, to be constructed according to the said specifications and for a 
specified sum. 

3. On or about 15  May, 1922, the said Duncan Campbell notified tthe 
defendant, Church of the Covenant, that  the said U. A. Underwood was 
indebted to him on his said subcontract in the sun1 of $1,250, and that  
he would require the Church of the Covenant to pay t 3  h im that  sum 
from the moneys due by said church to U. A. 1,Tnderwood. 

4. Thereafter the plaintiff herein instituted suit against U. A. Under- 
wood in  the Superior Court of Wake Cour~ty  and recovered judgment 
against h im on his said subcontract for the sum of $1,250, with interest 
and cost. I n  the said action the defendant therein, U. A. Underwood, 
set u p  a counterclaim against the said Duncaan Campbell, which is sub- 
stantially the same as the counterclaim set u p  by the defendants i n  this 
action, and a verdict was found against the said U. A. Underwood on 
the said counterclaim. 

5. Subsequently, but more than six months after the giving of the 
notice by the  said subcontractor, Duncan Campbell, to the owners, 
defendants herein, this action was brought by the said Duncan Campbell 
against the said Church of the  Covenant. 
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6. At  the time of giving said notice, the Church of the Covenant was 
indebted to U. A. Underwood upon his said contract in a sum exceeding 
$1,250. 

7. U. A. Underwood completed the said contract with the Church of 
the Covenant, and delivered the said buildings in accordance u i t h  the 
terms of his contract and a t  the contract price. 

8. U. A. Underwood is now insolvent, but the said Church of the 
Corenant required the said U. ,4. Underwood to furnish to the said 
church an indemnity bond to indemnify the said church against the  
claim of the plaintiff, which bond mas given with the Maryland Casualty 
Cqmpaily as surety thereon, and which bond the defendants now hold. 

L-pon these facts, J u d g e  Daniels  rendered the following judgment : 
"I t  appearing to the court that  the only defense insisted on by the 

defendant, Church of the Covenant, is that the suit to enforce the claim 
was not brought within six months after notice to the church of the  
plaintiff's claim, and the court being of the opinion that  under the 
statute, where a lien is not filed, but notice is required to the  owner to 
m-ithhold the fund, the suit is not required to be brought within six 
months after giving said notice: 

" I t  is therefore ordered and adjudged that  the  plaintiff, Duncan 
C'ampbell, recover of the defendant, Church of tlie Covenant, the sum 
of $1,250, the amount of its claim, with interest thereon from 15 May, 
1922, and his cost incurred in this action, to be taxed by the clerk." 

The  defendarits excepted and appealed. The  only question is whether 
it n7as necessary for tlle plaintiff to bring suit ~ i t h i n  six months after 
filing notice of his claim with the defendants. 

H .  L. Szcain and J o h n s o n  d X c X a h o n  for p l a i n t i f .  
R o u n f r e e  LE. C a r r  for defetzdanfs.  

ADAAIS, J. I n  Hildebrand v. T'clnd~rbi l f ,  147 N. C., 639, i t  is said:  
"By 1-irtue of Revisal, 2028 ( C .  S., 2470), the lien of a laborer or 
materialman must be filed in twelve months [now six], but by Revisal, 
2022 (C. S., 2441) it can be acquired without filing if a statement of 
the amount due is rendered the owner. However acquired, the lien is 
lost if action thereon is not begun in six months. Revisal, 2027, 2023 
(C. S., 2474, 2479). The  plaintiff, not having begun this action within 
six months after giving the statement of his claim to the owner on 
1 October, 1900, has no lien, but he can maintain this action against 
the oxmer personally, under Revisal, 2021 (C. S., 2439, 2440), which 
makes it tlie "duty of the owner to  retain from the money thus due the 
contractor a sum not exceeding tlle price contracted for," to be paid to 
the laborer, mechanic, or materialman whenever an itemized statement 

30-187 
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of the amount due him is furnished by either of suc:i parties or the 
contractor." See, also, C. S., 2441. 

Section 2469 of the Consolidated Statutes prescribes the nlethod of 
filing a lien against both personal property arid real estate, it designates 
the court in which the lien shall be filed, and requirelj a statement in 
detail of the materials furnished or the labor performed. Section 24i0 
provides that  notice of the lien shall be filed a t  any time within s i s  
months after the completion of the labor or the final furnishing of the 
materials. Fo r  the enforcement of the lien referred to in these sections 
the claimant must bring his action within s i s  months after notice of the 
lien is filed. C. S., 2474. But  by virtue of section 2441 if an itemized 
statement be rendered to the owner as prorided in  the preceding section, 
the sum due the laborer or the person furnishing materials shall be a 
lien, although his claim is not filed with the clerk or with the nearest 
justice of the peace, under section 2469. So, when sections 2439, 2440, 
and 2441 are complied with, the claimant is not restricted to a period 
of six months for bringing his action. These sections do not create a 
technical lien, but they confer a right to have an  accolliting in a civil 
action, and a judgment for the amount found to be due by the owner 
to the contractor. Foundry C'o. 1 ) .  Alztminz~m, Co., 172 N. C., 704, 706: 
Mfg. Co. 21. Awdrews, 165 S. C., 285, 294; Harduare Co. r .  Graded 
Schools, 151 N. C., 507; Perry v. Sziwnne~., 150 X. C., 141. 

The  defendants hare  cited Granife Co. z.. Bank ,  172 N. C., 334, and 
Sorf leet  v.  Cotton Factory, 172 IT. C., 833; but, as we understand them, 
these cases are  not in conflict with the construction given the  various 
statutes referred to in Ilildebrand T .  T7anderbi7t and Foundry C'o. 2 . .  

Aluminum Co., supra. 
As the plaintiff's action may not be deft>ated by his failure to bring 

suit against the  defendants withill six months after giving notice to the 
defendants, the judgment, we think, is free from error. 

N o  error. 

STATE r. XATHANIEL GREES.  

(Filed 26 Rlsrch, 1921.) 

1. Evidence-\Vitnesees-Voluntasy Statements-Motions-Appeal and 
Error--Objections and Exceptions. 

Incompetent evidence, roluntarily given by a witl1es.j and not elicited 
by the question asked him, should be stricken out, on motion of the object- 
ing party, but his mere exception is insuffivient. 
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2. Sam-Intoxicating Liquor-Harmless Error. 
There was evidence, upon the trial for illicit distilling, that upon infor- 

mation received the ofticers of the law discovered the defendant engaged 
in the unlawful manufacture of whiskey: Held, evidence of how the 
officers made this discovery, if erroneously admitted, was harmless error. 

3. Evidence-Charactel.-Intoxicating Liquor. 
Where a witness to the character of another of defendant's witnesses, 

ullon trial for violation of the prohibition law, has testified that the wit- 
ness's character was good, as far as he kne~v, it is not reversible error to 
defendant's prejudice for him to add that he did not think it bad charac- 
ter to buy a little whiskey, under an admission that the one concerning 
whose character he was testifying had gone into the woods with another 
for that purpose. 

An instruction, upon the trial of defendant, for unlawfully manufae- 
turing whiskey, when he and his relatives had testified in his behalf, that 
they should receire their testimony with caution and scrutiny, but if 
the jury were satisfied that they were telling the truth, it  would be their 
duty to give it the same credit as that of disinterested witnes~es, is not 
objectionable. 

APPEAL by defendant from Cranmer, J., a t  October Term, 1923, of 
BRUNSIVICK. 

Attorney-General Xanning and Assistant Attorney-General Sash  Jor 
the State. 

John D. Bellamy (e. Sons for defendunf. 

CLARK, C. J. The  defendant was convicted of manufacturing liquor, 
or aiding and abetting in  such manufacture. The  eridence showed that 
the defendant was actively engaged in the manufacture of liquor a t  the 
time the officers saw him a t  a distillery, pursued him, and captured him. 
The distillery had just beon fired up, it was full of mash, and the worm 
had been connected up. T h e  defendant mas the only person present a t  
the time the officer came u p  within thir ty steps of him. H e  ran, and 
the officer r a n  after him and caught him. The  defendant's clothing 
showed that  he  had been operating the still, he having smut all over his 
trousers and shirt,  and beer or mash upon his trousers. H e  told one of 
the officers that  he was operating the still when they caught him, and, 
when carried before the justice of the peace and asked ~vhether he mere 
guilty, or not, said he  m-as. 

Another officer testified that  he had found another still. a t  which he  
had arrested an  old negro, named J i m  McLean, about a quarter or half 
a mile from where they found the defendant. The  witness said:  "J im 
pointed out the direction v-here n-e could find the defendant and his 
still." 
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The defendant objected to this testimony, which was overruled, and 
he excepted. There are two reasons why the admission of this statement 
is not reversible error. First, it was a voluntary stateinent by the wit- 
ness, and the only way to take advantage of the error was to move to 
strike out the testimony and to except to the ruling if this was refused. 
Instead of doing this, the defendant's counsel contented himself with a 
simple objection. Second, the error in admitting this testimony was, 
under the circumstances of this case, harmless. The defendant himself 
had twice admitted that he was at the still and was operating it when 
the officers came up. I t  was in consequence of what J i m  told the officers, 
they went to the still and found him there, operating it, and not evi- 
dence of his guilt. 

The second exception was to the cross-examination of a character 
witness introduced by the defendant. The solicitor sought to test his 
evidence as to the character of another witness, who, b,y his own admis- 
sion, went into the moods with a man who was manuf~.cturing whiskey, 
to get whiskey from him. I f  there was any error h7. asking this question, 
it was eliminated by the answer of the witness, who answered that the 
character of the defendant was good, as far as he knew, adding: "I 
would not like to say that eyery white man or every colored man who 
tried to buy a little whiskey had a bad character." 

Exceptions 3 and 4 mere because the charge of the judge to the jury 
was as follows: "It is the lam of North Carolina, gentlemen, that when 
a defendant, or one interested in the verdict of a jury, testifies, it is the 
duty of the jury to take his testimony with a grain of allowance and 
carefully scrutinize and scan i t ;  but if, after such scrutiny, you are 
satisfied he is telling the truth, then it would be your duty to give his 
testiinony the same credibility that you would give the testimony of a 
disinterested witness. Credibility, gent1emc.n of the jury, means worthi- 
ness of belief ." 

This instruction was correct. I t  has always been so held, and has 
recently been reaffirmed in S. c. Barnkill, 186 X. C., ,146, and in S. v. 
1Villiams, 185 N. C., 666. I n  the latter case the Court said that it was 
no error where the court told the jury "they should receive the testimony 
of the defendants and relatives with caution and scrutiny; but if, after 
such scrutiny, you are satisfied that they are telling 1,he truth, it will 
then be your duty to give it as much credit as you give the testimony of 
a disinterested witness." 

I n  S. v. Barnhill, supra, the Court quoted S. v. Williams with ap- 
proval, and also many other cases, for the,y are all uniform in express- 
ing the idea that where defendants or relatires or periions interested in 
the action testify, the jury should consider their testimony with caution 
and scrutiny; but if, after such scrutiny, the jury are satisfied they are 
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telling the truth, i t  will then be the duty  of the jury to give i t  as much 
credit as is given the testimony of a disinterested witness. 

I n  8. v. Xat, 51 N. C., 114, i t  was held not improper for the judge 
to say to the  jury that  "when near relations deposed for near relations, 
their testimony mas to be received, and ought to be received, with many 
grains of allowance"; and extended the rule to the testimony of the 
fellow-servants of the prisoner, adding, however, that  if, after such 
scrutiny, the jury believed the witness, they should give as full credit 
to his  testimony as if he were disinterested. 

T o  the same purport, citing many cases, a re  8. z. Fogleman.  164 
K. C., 461; S. v. Byers, 100 N. C., 518, and S. v. Lance, 166 N. C., 413, 
often cited since. 

There is no hard and fast form of expression, or  consecrated formula, 
required, but the jury should be instructed that, as to the testimony of 
relatives or parties interested in the case arid defendants, that  the jury 
should scrutinize their testimony in the light of that  fac t ;  but if, after 
such scrutiny, the jury should beliere that  the witness has told the 
truth, they should give him as full credit as if he  n7ere disinterested. 

I n  this case the only witness for the defendant (except one character 
witness) was himself, and he  had t~vice  admitted his guilt. 

S o  error. 

STATE r. RAMP SMITH. 

(Filed 26 March. 1024. ) 

1. Criminal Lam-Deadly Weapon-Courts-Matters of Law-Questions 
for Jury. 

An instrument used in  an assault ~vhicli is likelj- to produce death or 
inflict great bodily harm upon the one assaulted, i11 the manner of its use. 
with regard to the condition of the one assaulted, may be held a deadly 
wealwn, as a matter of law, and is not to be subinitted to the jury as an 
issue of fact unless its use, under the circumstances, may or may not have 
been likely to produce fatal results. 

TYhere thc defendant nab tried for murder in the second degree and 
conr icted of manslaughter, or the unlanful hillinq of a human being with- 
out malice and without  rem meditation and deliberation. nuder evidence 
tend~ag to shon that he had qtruclr on tlle head and kllled the deceased 
IT it11 a baseball bat n hile engaged in a fiqht ni th him, an instruction that 
the law presumes malice from the use of a deadly weapon i i  not erroneous 

3. S,une--Self-defense-Excusable Homicide--Burden of Proof. 
Where it is admitted or established that the prisoner on trial for mur- 

der had killed the deceased nith a deadly weapon. but without prenledi- 
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tation and deliberation, the lam raises the presumption, first, that the kill- 
ing was unlawful, and second, that it was done with malice, which is 
murder in the second degree; it then being for the prisoner to show to the 
satisfaction of the jury the facts that would reduct? the crime from 
second-degree murder to manslaughter, or to justify himself upon the plea 
of self-defense. 

APPEAL by defendant from Callserf, J., at January Term, 1924, of 
PEKDER. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant with murder in the second degree. 

From a verdict of manslaughter, and judginent pronounced thereon, 
the defendant appeals, assigning errors. 

Attorney-General lllanning and Assistant Attorney-General n'ash for 
t h e  State. 

H.  XcClammy and Emmett H .  Bellamy for defendant. 

STACY, J. The defendant killed one J. 0. Singleton by striking him 
on the head with a baseball bat. The two men had b(2en engaged in a 
fight, and the defendant contended that he slew the deceased in his own 
proper self-defense. The jury convicted the defendant of manslaughter, 
which is the unlawful killing of a human being without malice and 
without premeditation and deliberation. 8. v. Baldwin, 152 K. C., 822. 

Any instrument which is likely to produce death or great bodily harm, 
under the circumstances of its use, is properly denominated a deadly 
ueapon. S. v. Craton, 28 N. C., p. 179. The deadly character of the 
weapon depends sometimes more upon the manner of its use, and the 
condition of the person assaulted, than upon the intrinsic character of 
the weapon itself. S. v. Archbell, 139 N .  C., 537; S. v. Sinelair, 120 
S. C., 603; S. v. Xorwood, 115 N. C., 789. 

Where the alleged deadly weapon and the manner of its use are of 
such character as to admit of but one conclusion, tl-e question as to 
whether or not it is deadly within the foregoing definit Lon is one of law, 
and the Court must take the responsibility of so declaring. S. v. Sin- 
clair, supra. But where it may or may not be likely to produce fatal 
results, according to the manner of its use, or the palat of the body at 
which the blow is aimed, its alleged deadly character is one of fact to 
be determined by the jury. S. v. West, 51 N. C., 505; Rrchnavy v. 
State, 43 Neb., 337. A pistol or a gun is a deadly weapon ( S .  v. Ben- 
son, 183 N .  C., 795) ; and we apprehend a baseball bat should be simi- 
larly denominated if viciously used, as under the circumstances of this 
case. S. v. Brown, 67 Iowa, 289; Crow v. State, 21 1,. R. A. (K. S.), 
497, and note. 
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The  defendant claimed that  he  struck Singleton in self-defense; and 
appellant's chief exception is the one directed to the following portion 
of his  Honor's charge: "The law presumes malice from the intentional 
slaying of a human being with a deadly weapon, and where the defend- 
ant admits the killing or the eridence satisfies the jury beyond a reason- 
able doubt that  one has slain his fellow-man intentionally with a deadly 
~veapon, the law imposes upon the defendant the burden of disproving 
malice, if the defendant would reduce the grade of the offense from 
murder to manslaughter. I n  other words, he  must in such a case 
satisf? the jury, but not beyond a reasonable doubt, tha t  the slaying 
was without malice, and if he would further entitle himself to a rer-  
dict of not guilty, the law imposes upon him the burden of excusing 
the killing upon the principle of self-defense." 

We find no error in this instruction. 
When it is admitted or established by evidence that  the defendant 

killed the deceased with a deadly weapon, the law raises two presump- 
tions against h im:  first, that  the killing was unlawful, and second, that  
it was done ~ v i t h  malice; and an unlawful killing with malice is murder 
in the second degree. S. v. F o w l e r ,  151 X. C., 732. 

The law then casts upon the defendant the burden of proving to the 
satisfaction of the jury, not by the greater weight of the  evidence nor 
beyond a reasonable doubt, but simply to the satisfaction of the jury 
(S. c. Ca~.lancl, 90 K. C., 675)) the legal provocation that  will rob the 
crime of malice and thus reduce it to manslaughter, or that  will excuse 
it altogether upon the grounds of self-defense, accident or misadven- 
ture. S. v. Little, 178 K. C., 722. 

The  record presents no reversible error, and hence the verdict and 
judgment entered below must be upheld. 

S o  error. 

(Filed 26 March, 1924.) 

1. Appeal and Error-Objections and Exceptions--Rules of Court. 
The rules prescribed for the presentation of exceptions on appeal will 

be uniformly enforced, and a general exception that competent and rele- 
rant eridence had erroneously been excluded, with broad references to 
pages of the record, will not be considered. 

2. Evidence-Comoboration-Witnesses-Impeachment. 
Where plaintiff, a witness in his own behalf, on cross-examination, is  

sought to he impeached by the question if ,  during a certain period, he had 
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not left the State as a fugitive from justice, it is competent for him, in 
corroboration of his testimony, to introduce his certificate of honorable 
discharge from the army after serving in the World War for that period. 

3. SameAppeal and Error-Motions to Strike Out--Objections and Ex- 
ceptions. 

Where the evidence introduced upon the trial is competent in corrobo- 
ration only, the objecting party must aptly request its restriction to that 
purpose, and he may not otherwise successfully sustaio his exception to 
its competency as substantive evidence. 

APPEAL by defendants from Culvert, J., at  Kovember Term, 1923, 
of FRAKKLIN. 

Civil action in ejectnlent tried upon the fo l lo~- ing  issues: 
"1. I s  the plaintiff the owner and entitled to the possession of the 

land described in the complaint ? Answer : Yes. 
''2. Do the defendants wrongfully withhold the same from his pos- 

session ? Answer : Yes. 
"3. What  is  the  annual rental value of said l and?  - lns~ver :  $33." 
Judgment on the rerdict for  plaintiff. Defendants sppeal, assigning 

errors. 

W .  111. Person and Wm. 11. and Thos. Ti' .  Ru,ffin for plaintiff. 
W .  H .  Yarborough, Ben T .  Holden, Edu*ard F. Griffin, and Tt'rn. 1'. 

Bickett for defendants. 

STACY, J. T h e  third assignment of error is as follows: "This objec- 
tion is  based upon the court's refusal to admit evidence con~petent and 
relevant to  the suit (R., p. I?)." And there are sewral  other assign- 
ments of errqr of exactly the same tenor. W e  are  precluded from con- 
sidering these exceptions as they do not compIy with the rules of prac- 
tice prescribed for the presentation of excleptions on appeal. Byrd v. 
Southerland, 186 N .  C., 384. Rules are  of no 1-alue unless they are to 
be observed uniformly and without exception, in the absence of some 
valid reason therefor. Lee z.. Baird, 146 x. C., 361. 

On  the cross-examination of plaintiff, u-ho was a witness in his own 
behalf, defendants sought to impeach his test in~ony by showing that  he 
had left the Sta te  i n  1911, as  a fugi t iw from justice; and for this 
reason he had only recently returned to  Franltlin County. Plaintiff 
contended that  he had never left the State pernianently, but had been 
in the army continuously since 1914, and that  when he  mas discharged 
in 1920 he  mas given transportation to his home in  Kor th  Carolina. 
I n  corroboration of this testimony, plaintiff was allowed to offer in 
evidence, over objection of defendants, his certificate showing an  honor- 
able discharge from the army. The  first reference to the certificate of 
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discharge was made by defendants i n  their cross-examination, and it 
u a s  not introduced in evidence until after the plaintiff had been charged 
n i t h  being a fugitive from justice. I t  sllowed the date of his enlist- 
ment, place of his residence, and other incidents of his continuous serv- 
ice until his honorable discharge, and concluded v i t h  the statement 
that he was entitled to transportation to his home ill S o r t h  Carolina. 
For  these purposes of corroboration i t  was clearly competent; a d  if 
defendants wished to h a r e  its introduction thus restricted they should 
have asked for i t  a t  the time of its admission. Rule 21, IS5 K. C., 
r r 493. S a m e  T .  T e l .  C'o., 177 K. C., 315; Sf. c. A1fcGlammery,  173 
5. C., 750. 

T h e  case of S t a n l e y  z.. L u m b e r  Co., 184 S. C., 302, is clearly distiii- 
guishable from the one a t  bar. There the plaintiff undertook to show 
by his certificate of discharge, i n  an  action to recover damages for a 
persolla1 injury, that  he was in good physical condition when released 
from the army. These statements were made aud certified by third 
parties, not ~ ~ i t n r s s e s  a t  the trial, and were offered as substautire 
eridence. 

The  record presents no reversible error, and the jutlgsnent entered 
below r i l l  be upheld. 

S o  error. 

L. H. MARTIS A A D  TVIFF: v. R. E. LEWIS, SFIEKIFF OF ROBESOX COCYTY. 
A A D  A. L. BULLOCK. 

(Filed 26 March, 1024.) 

Estate,-Husband and Wife-Entireties-Judgments-liens-Execution- 
Estates by entireties as between husband and wife still exist in North 

C'arolina, but ~ l l e r e  there is a judgment upon a joint contract against 
llusband and wife. a l i ~ n  thereunder is created against Imlds held by them 
in  entireties, and execution may  be issued against them. 

APPEAL hy defendants from Crawncr,  J. ,  at  February Term, 1924, of 
R o n ~ s o x .  

This is all iiijur~ction to restrain tllc sheriff of Robeson from selling 
lands held by the plaintiffs as tenants by the entirety under an executiosi 
issued upon a judgment take11 against the husband and wife jointly in 
fa7-or of the defendant li. L. Bullock. The  sheriff arlrertized the excess 
of the plaintiffs7 real estate over and abore the t ~ v o  honiesteads allotted 
them as tenants by the entirety. The  plaintiffs applied to the court for  
an injunction. Restrailling order was issued by ,Ifartin, J., which was 
made permanei~t  by Cranrner,  J., at February Term, and defeiidants 
appealed. 
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11'. E. Lyncll  a n d  J o h m o n ,  J o h n s o n  d AIIcLeod for p l a i n t i f s .  
J I c L e a n ,  V a r s c r ,  X c L e a n  Lt: S t a c y  for d,gfrnclants. 

CLARK, C. J. T h e  only question presented i s  whether a judgment 
against a man and his wife jointly is a lien upon real estate held by 
them as tenants by the entirety. 

When there is a judgment against only tlie husband or the wife, v i t h  
us no lien attaches against the estate by the entirety, though it is other- 
wise in some States. This case presents for the first time in  this Court 
the question whether, when the judgnient is a joint jildgment against 
the nian and his mife, the property can be sold thereunder. Wherever 
this question has been passed upon in  any jurisdiction, such judgment 
has alwags been held to be valid lien upon the realty held by the judg- 
ment debtors as tenants by the entirety. The  exact point as to a lien 
upon lands held by the entirety was presented in  Finsh v. Ceci l ,  170 
1. C., 72, in which case a man and wife had contractsd for materials 
to build a house upon a tract  of land held by them aGj  tenants by the 
entirety, and tlie Court held tha t  the materialman had a lien upon the 
house and real estate ( the house being a part of the freehold), because 
the contract for materials v a s  made by the husband and wife jointly. 
I t  was held that  if the contract for the materials had been made by 
either the husband or mife, without the joinder of the other, the material- 
man mould not h a r e  had a lien upon the realty for the material fur -  
nished to build a house thereon. 

I n  that  case the Court said:  "The iudebtedness is due by both the 
defendants who joined in  the contract. I f  the debt were owing by the 
husband or the wife for material furnished to erect i~ building upon 
property so held, it  would be uncertain who would he the survivor, and 
in such case we have held that  an  estate by the entireties cannot be 
encumbered nor a lien acquired upon i t  without the ass2nt of the other. 
Wrest v. R. R., 140 S. C., 620; B r u c e  v. S i c h o l s o n ,  109 IT. C., 202. Xor  
would a judgment against either be a lien upon the  prclperty. H o o d  v. 
X e ~ ~ e r ,  1.50 X. C., 699. The  reason given is, that  'at common law 
neither the husband nor the wife can deal with the estate apart  from 
the other, or has any interest which can be subjected by creditors so as 
to affect the rights of the survi~~or . '  15  A. & E. (2  led.), 840, citing 
W e s t  v. R. R., supra." 

The  direct question presented in  this case has been passed upon by 
several courts of last resort i n  other States, ~vliere the doctrine of ten- 
ants by the entirety is  still recognized, and, without a ilingle exception, 
all these courts hold that  a judgment against the husband and wife 
jointly is a judgment by the entireties, and therefore $1 lien upon real 
estate held by them as tenants by the entireties. 
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I n  Frey  z>. ,VcGalc, 127 Nd., 23; L. R. A., 1916 D 113, the Court 
says: "The case as presented is entirely different from what it would 
have been if the judgment had been against either Mr. or Mrs. Frey 
alone. This arises from the peculiar nature of the estate by entireties. 
I t  has been repeatedly held in this State that when a judgment is recov- 
ered against one of two tenants by entirety, no lien can attach to the 
interest of the one. Jordan z'. Reynolds, 105 Md., 288; 9 L. R. A. 
(K. S.), 1026; 121 Am. St., 578; 12 Anno. Cas., 51, and cases there 
cited. But it has never been held in this State, or elsewhere. that in the 
absence of statutory exemption, where there is an entire judgment 
against joint defendants, no lien is imposed upon estates or interest in 
lands held by the entireties." 

This was again held in Ades v. Caplan, 132 Nd., 56; L. R. A, 
1918 D 276; Ewing v. Rider,  128 Md., 149, and also in Sharpe v. Baker,  
51 Ind. App., 547; Ditching Co. v. Beck,  99 Ind., 247, and in Sanford 
v. Bertrau, 204 Mich., 244. I n  the latter case the Court held that "land 
held by husband and wife as tenants by entireties is not subject to levy 
under execution on a judgment rendered against either husband or wife 
alone, because the right of survivorship is merely an incident of an 
estate by entirety, and does not constitute a remainder, either vested or 
contingent; but a judgment rendered against husband and wife jointly 
may be satisfied out of an estate in land held by them as tenants by 
entireties"; and said that, while an execution upon a judgment rendered 
against one of two tenants by entireties cannot be levied on real estate 
held by them as tenants in common, "after diligent search by counsel 
and by the writer of this opinion, a case has not been found which holds 
that an estate in land held by husband and wife as tenants by entireties 
is not subject to execution upon a judgment against them jointly. On 
the contrary, the few cases in which this question is presented hold that 
a judgment rendered against husband and wife jointly may be satisfied 
out of an estate in land held by them as tenants by entireties," and cites 
at length from Sharpe v. Baker,  51 Ind., App., 547, which is an elabo- 
rate discussion with the same conclusion; and Prey  v. XcGaw,  127 Md., 
23, and Bank v. Xunc ie ,  180 Ind., 470, and thus concludes: "We find 
no cases to the contrary. Upon principle we can see no reason why the 
real estate of husband and wife held by them as tenants by the entireties 
(independent of homestead and statutory exemptions) should not be 
subjected to the payment of their joint debts. T h e y  own the entire 
property. The parts cannot be greater than the whole. They may dis- 
pose of it by their joint action. Each is liable to pay the whole judg- 
ment, and both are liable to pay any part of it.'' 

The hfichigan Court also says in that case, at p. 254 : "If defendants 
may own and hold this property, free from execution, levy and sale for 
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their joint debt, they may by the same rule own and  old millions of 
dollars worth of real estate free from such levy and sale for their joint 
debt. This rule ought not to obtain as one affecting real estate, unless 
there is some good reason for i t ;  and we have been unable to discover 
any such reason. The policy of the law ought to prevrnt the tying-up 
of vast amounts of real estate in this 1nannc.r. We do not believe there 
is any good reason for the rule contended for by appellants." 

I n  30 Corpus Juris, 573, the general rule of lam 011 this subject is 
thus laid down: "A judgment against both husband and wife is a gen- 
eral lien on the interest of both in the property held by them as tenants 
by the entireties, and the property may be sold under c>xecution issued 
on the judgment. I n  such case a tenant by entireties has no separate 
interest or property in the entirety estate which can be claimed as 
exempt; the right of an execution defendant to claim property as exempt 
extrnds only to property in which he has an individual interest." 

I11 this case the question as to exemption of the homestead estate does 
not arise, for there was actually laid off t~l-o homesteads-one for the 
wife and one for tlie husband-and ouly the excess over and above both 
lionlesteads was l e ~ i e d  upon and sought to he sold. 

It would seem that if any homestead should be alloved, there could 
only be one, seeing that i11 no event could the survivor hare p o r e  than 
the one homestead. This exemption should be the husband's homestead 
and held on tlie same terms, i. e., by eutireties, for his life, arid if lie 
should not be the longer liver, then for the life of his nife. We make, 
honever, no decision on this point, for it n.ould be merel*y obifer dictum,  
not being necessary in this instance. 

-111 the cases as above concur, and not one has held to the contrary 
upon the point here presented, that upon a joint judgment against hus- 
band and wife there is a lien upon tlie estate by entiretie<;. The plaintiffs 
rely upon an obiter dictum in Bank v. VcEwen, 160 N C., 416, where 
the Justice writing the opinion says, quoting from Rorer on Judicial 
Salcs, that a judgment against one tenant by the entireties is not a lien 
upon the land during their joint lives, but this was obifcl., for the ques- 
tion there presented had no bearing as to a judgment aga nst tm-o tenants 
by entirety upon a joint and several indebtedness. 

The estate by entireties was not created, either in England or in this 
State, by any statute, and it has been cont tded that i: was abolished 
by our statute in 1784, now C. S., 1735, conrerting all joint estates into 
tenancy in common, and still more so by the constitutional change 
(Article X, see. 6 ) ,  conferring upon a married woman .he same rights 
in her property "as if she had remained single." By reason of similar 
statutes, or statutes especially repealing the estate by entireties, that 
nnomalous estate has disappeared in all bul a very fen States in this 
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country, and  i n  them, a s  above said, there  is  n o  case to  be fonrid which 
does not hold t h a t  upon  a joint judgnieiit against husband and  wife t h e  
estate by  ent i rety c a n  be sold. 

A11 estate by  entireties is  a haven f o r  a debtor who mould by  th i s  
device exempt property f r o m  liability f o r  a n y  debt, either of himself o r  
his  wife, but while under  our  decisions t h e  estate by  entireties, notwith- 
s tanding t h e  provisions of lam above cited, still  confers a n  absolute 
esemption and  immuni ty  f r o m  lien a n d  sale upon  a judgment  against  
either husband or  mile, there is  no reason, a s  the  above decisioi~s hold, 
why, when there  is  a joint judgment upon  a joint obligation of husband 
a n d  x i f e  t h a t  their  interest i n  real  estate conferred by a dccd csecutcd 
to both of them, and  nhicl i  i t  i s  admit ted can be conveyed by their  joint 
deed, should not be subjected to  lien and  esecution upon a judgnient 
obtained against  them jointly. 

T h e  judgment below is 
Reversed. 

STATE v. ROBERT AIAXGUM. 

(Filed '76 March. 1024.) 

1. Criminal Law-Concealed Weapons-Evidence-Statutes. 
Upon evidence tending to shon that an oBcer arrested the defendant 

\\hen the defendant had a pibtol \ ~ i t l i  the butt end projecting above his 
hip pocket, and n i th  his coat o b  ant1 carried upon hi< iliouldc,r, u i t h  the 
au~mrent  intent of interfering u i th  the safe-keeping of a prironer the 
officer \\as guartling, it  is sufficient for the drternlinatiou of the jur j ,  
ulmn the issue of defendant's guilt in haling carried a concealed weapon 
in violation of the statute. C'. S ,  4410. 

2. Same-Punishmen&Discretion of Court-Constitutional Law. 
The statute against carrying a concealed weapon is for yeace and the 

preservation of human life and limb, the punishment for its violation 
being in the discretion of the trial judge imposing the sentence of a fine, 
not less than $50 nor more than $", or imprisorlmrnt not less than thirty 
days nor more than trio years; and a sentence to imprisonment for four 
months, under the facts of this case, is held not to be "escessire" or cruel 
or unusual within the inhibition of Article I, section 13, of the Constitu- 
tion. 

APPEAL by drfendant  f r o m  Cralrer f ,  J., a t  September Term,  1923, of 
WAKE. 

Cr imina l  action. T h e  evidence is  a s  follows : 
G. H. Ful le r  testified: "Tha t  h e  i s  a policeman i n  t h e  town of W a k e  

Forest ,  a n d  t h a t  on t h e  night  of I'? J u l y  and  t h e  ear ly morning of 
19 J u l y ,  on  account of the  flimsy condition of t h e  town lock-up, h e  was 
guard ing  the  prison against ally escape of prisoners locked there in ;  t h a t  
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the prison is near the street, on the ground floor, and consists of a large 
room, with cells in the rear; that the front door was open, and a light 
in the large room; that about 4 o'clock in the morning the defendant 
and two others approached the front door and inquired what he had 
the man locked up for. The witness replied that was very little of their 
business; that he observed a pistol in  the pocket of the defendant, with 
about an inch or so sticking out, the pistol being in  the pocket, handle 
down. The witness told the darkies to come on the inside, and made 
them throw up their hands, and searched them, finding and taking the 
pistol from the defendant. H e  told the defendant to cmsider himself 
under arrest; that he found nothing on the other men, and let them go. 
The defendant explained that he had been in Granville County to see 
his father and was on his way back to his work in Forestville; that the 
pistol belonged to his father, who had asked him to take it along and 
have it repaired, as it did not seem to work all right a i d  the cylinder 
to it would not revolve. The witness further stated that, at the time 
of the search and arrest of the defendant, defendant did not have on a 
coat, but carried it on his left arm. Witness further stated that he fired 
the pistol and it seemed to work all right. The pistol was introduced 
by the State and exhibited to the jury." 

The State rested. The defendant moved for nonsuit, which was re- 
fused. The defendant offered no evidence. 

The court below instructed the jury, in substance, as follows: 
"That the burden was upon the State to satisfy them bi2yond a reason- 

able doubt of the guilt of the defendant; that he had the pistol con- 
cealed on his person while off his own premises; that the statute made 
the possession of a pistol off his premises prima facie evidence of the 
concealment thereof, which could be rebutted by the defendant; that this 
priwta facie evidence did not make the defendant guilty, but that it was 
for the jury to say, from all the evidence, whether or not at  any time 
during the period testified of, that the defendant carried the pistol con- 
cealed, and that if at any time during this period he carrled it concealed 
off his own premises, that he would be guilty; that the burden was upon 
the State to prove the guilt of the defendant beyond a rer~sonable doubt; 
and that if the State had so satisfied the jury they should find him 
guilty, and if not so satisfied, to find him not guilty." 

The defendant excepted to the charge as given. The jury returned 
a verdict of guilty. The court pronounced judgment tha; the defendant 
be imprisoned in the common jail of Wake C'ounty for the term of four 
months, and assigned to work on the public roads of Wake County. The 
defendant excepted, and appealed to the Supreme Couri,, and assigned 
error, as follows: 

1. I n  not allowing the defendant's motion for judgment as of non- 
suit. 
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2. I n  that  he  did not cllarge the jury that  the gist of the offense ~ r a s  
in the interition to carry the pistol concealed. 

3. For  that  the punishment, four ~non ths  on the roads for a mere 
technical violatioil of the lav ,  if he  had been guilty, is cruel and es- 
cessive. 

A t t o r n e y - G e n e r a l  -1Ianning a i d  A4ssisfatzt  A f to r t l e y -Gene la1  S a s l l  for 
t h e  S t a t e .  
S. 1'. G u l l e y  for d e f e n d a n t .  

C~anr i sox ,  5. We th i~ ik  that  i t  was a case that  should he submitted 
to the jury upon the question of the coricealinent, not tlle purpose of the 
concealment, but actual concealnient. I t  n a s  not such a direct contra- 
dictiorl of guilt as apl~eared in  S t a t e  1,. R o t e n ,  86 S .  C., 701, cited by 
defendant in his brief. There the defendant carried the pistol ahout his 
person opedy,  to the view of e~eryhody.  Mauifestly no person could be 
convicted of carrying a n-eapon concealed when that  weapon was not 
concealed. S. 2.. D i n o n ,  114 IT. C., 8 5 0 ;  S. v. L i l l y ,  116 S. C., 1049; 
S. v. R e a m s ,  121 K. C., 556; S. L>. B r o w n ,  125 S. C., 704; S. c. TT700tl- 
l i e f ,  172  K. C., 887. 

lTTalker,  J . ,  i n  the IT'oodli~f  case,  s u p r a ,  p. 887, on the question of 
concealment, has so recently arid well said, that  we repeat : "It  is no 
defeme to a charge of unlawfully carrying a concealed weapon that  it 
Tras done for tlle purpose of self-defense. S. L ~ .  S p e l l r r ,  8 6 ' s .  C., 697; 
S'. 2 ) .  TT'oodfin, 87 S. C., 526; S. v. Broadiza .~ ,  91  S. C., 543. The guilt 
appears legally from the intent to carry the weapon concealed. 8. v. 
D i z o n ,  114 N .  C., 850; S. v.  P i g f o r d ,  117 N. C., 748; S. t3. B ~ O I L ' T L ,  125 
. C., 7 0 .  The  above cases show that  one of the mischiefs intended to 
he renledied is the practice of carrying concealed weapons, to be used on 
an  emergency. Jztst icp A s h e  said, in S. 2'. B r o a d n a z ,  supra: 'The mis- 
chief iiiterided to be remedied by the statute v7as the practice of nearing 
offeiisi~e weapons concealed about the person, or carrying them io coli- 
cealed with a purpose to be used offensirely or de fens i r e l~  upon ail 
emergency.' And J u s t i c e  Ru@n said, in 8. v. ,Speller, 86 S. C., 697 : 
'The right to wear secret n-eapons is no more essential in the protectioii 
of one nian than another, and surely it callnot be supposed that the Inn 
intends that a n  unn-ary ad7 antage should be taken eveu of ail enrmy. 
Hence it takes no note nlletlier the secret carrying be done in a spirit 
of foolish recklessness or fro111 a sense of apprehended danger, but ill 
either case declares it to be unlawful. Indeed, were there any differeilce 
made, we might expect it to be against one who felt himself to be umler 
some pressure of necessity, sirice in  his case the mischievous conse- 
quences intended to be a ~ o i d e d  might the more reasonably be antici- 
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pated. And i t  would be a strange passage in the history of legislation 
to enact that  i t  shall be unlawful for any person to carry concealed 
weapons about his  person, except when it map be suppose(l he shall h a r e  
occasion to use them.' " 

The Constitution of Kor th  Carolina, Art. I, see. 14, s a w :  ('Excessive 
bail should not be required, nor excessive fines imposed, nor cruel or  
unusual punishment inflicted." 

I11 the lt'oodlief case, supra,  p. 555, on the questioli of "cruel or 
unusual punishnlent," Stralker, .T., said : "We may assume, for the sake 
of discussion, the jurisdiction of this Court to review a judgment below, 
upon the ground that  the particular punishment imposed by the court 
is 'cruel and unusual,' where the law gires to the judge a discretion to 
fix the punishment, as it does in respect to this crime. Revisal, sec. 
3705; S.  r. N a n u e l ,  20 S. C., bottoni page 122 ( 4  Dev. & Bat., 20) ; 
S. v. Drirer, 75 il'. C., 423. I n  the  Driurv case? the Court held that  
'there is  a limit to the power of the judge to punish, even when it is  
expressly left to his discretion. What  the precise limit is  cannot be 
prescribed. I t  ought to be left to the judge who inflicts; it ,  under the 
circumstances of each case, and it ought not to be abused.' T h e  Court 
adds that  it ought not to be interfered with, 'except whei~e the abuse is 
palpable.' " 

The Legislature, in its nisdom, has passed the statute against carry- 
ing concealed weapons. I t s  purpose was for peace a i d  the preservation 
of human life and linib. Carrying veapoils concealed has proven a 
menace, and the Legislature has seen fit to pass the folloning act (C. S., 
-1410) : 

"If any person, except when on his own premises, shall carry coil- 
cealed about his person any bowie-lmife, dirk, dagger, slungshot, loaded 
cane, brass, iron or metallic knuckles, or razor, or other deadly weapon 
of like kind, he shall be guilty of a misdemeanor, and shall be fined or 
imprisoned a t  the discretion of the court. I f  any one, except on his own 
lnemises, shall carry collcealed about his person ally pistol or gull, he 
shall be guilty of a inisdemeanor and shall be fined not less thaii $50 nor 
more than $200, or iinprisoned not less than  thirty days lor more thau 
two years, a t  the discretion of the court. Upon conviction or submission, 
the deadly weapon, with reference to which the defendalit shall have 
been convicted, shall be conden~ned and ordered confis:ated and de- 
stroyed by the judge presiding a t  the trial. I f  any one, nct being on his 
own lands, shall have about his person any such deadly weapon, such 
possession shall be prima facie evidence of the concealnlen. thereof. This  
section shall not apply to the following persons: Officers and soldiers 
of the United States Army, civil officers of the Cnited States while i n  
the  discharge of their official duties, officers and soldiers of the militia 
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and the State Guard when called into actual service, offiders of the 
State or of any county, city or town charged with the execution of the 
laws of the State, when acting in the discharge of their official duties." 

The statute prescribes the punishment, "or imprisoned not less than 
thirty days nor more than two years, at the discretion of the court." 
The court below fixed the imprisonment four months. This the court 
had a right to do, under the plain language of the act. We can find 

S o  error. 

STATE v. L E S I E  MELTOX. 

(Filed 2 April, 1924.) 

The defendant, charged with murder, introduced evidence of an alibi 
which was material to his defense. In his charge to the jury the judge 
did not refer to this eridence: Held ,  error. C. S., 564. 

STACY, J., concurring. 

APPEAL by defendant from Cranmer, J., at January Term, 1924, of 
HOKE. 

Criminal action. Defendant appealed from the judgrnont pronounced 
on a conviction for manslaughter. 

Attorney-General Xunning  and Assistant Attorney-General S a s h  for 
t11e State. 

Currie d Leach and W. I$. Weufherspoon for defendant. 

Auaars, J. The defendant's evidence tended to show that on Satur- 
day night, 20 August, 1921, Walter Smith, the deceased, went to the 
home of T. 1\'. Brown, whose daughter was the defendant's ~ ~ i f e ,  and 
that early Sunday morning the deceased, the defendant, and Frank 
Bro~vn, a son of Mr. -1. Brown, were together at Dave Williams's. The 
deceased had been drinking freely and these three went to a place in the 
woods where some whiskey had been concealed and poured a quantity 
of it from a jug into a fruit jar. They then went to the "still ford" 
where they stopped and drank some of the liquor. The deceased said 
he was "sick." The defendant and Browi tried to induce him to go 
with them, and failing in their effort, they carried him about forty 
yards from the branch, laid him down, and left him. 

There was other evidence tending to show that the defendant told 
one of the witnesses where he had last seen the deceased, and that the 

31-187 
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STATE u. MELTON. 

body was found at this place on Monday morning about nine or ten 
o'clock, bruised and discolored. On the right side of the head there 
was a bruise which had probably been caused by a blunt instrument, 
and another above the eye; also a "longitudinal bruise" on the back, 
indicating that the deceased had been struck while lying down. His  
throat was swollen and his chest discolored; there were finger-prints 
on his throat-"two impressions with demarkation between them." A 
physician testified that he examined the deceased at  ellwen o'clock on 
Monday; that he had been dead "six to eight to ten hours," and that 
his death had been caused by choking or suffocation. 

The defendant testified that he last saw the deceatred on Sunday 
morning between seven and eight o'clock, but there were circumstances 
from which the jury might hare inferred and no doubt did infer that 
the deceased was carried into the woods several hours later. 

I f  the deceased had been dead from six to ten hours when the phy- 
.sician made his examination, the death occurred between midnight and 
five o'clock on Monday morning. I n  order to meet this theory the de- 
fendant introduced evidence of an alibi, he and his wife testifying that 
on Sunday afternoon they went to Neill Baker's and remained there 
all night. As to this circunlstance their evidence was corroborated by 
that of Neill Baker. 

I n  his charge to the jury his Honor did not refer to this contention 
or instruct the jury as to the law applicable to eridence of an alibi, and 
to this omission the defendant entered an clxception. The question is 
whether, in the absence of a special request, his Honor's failure to in- 
struct the jury upon this phase of the evidence constitutes reversible 
error. 

The statute provides that the judge shall state in a plain and correct 
manner the evidence given in the case and declare and cxxplain the law 
arising thereon. C. S., 564. When a judge, in compliance with this 
mandate, instructs the jury upon the essential features of a case he is 
not required to give additional instructions upon its subordinate fea- 
tures or to explain more fully a particular phase of the evidence unless 
there be a prayer for such instruction. Instances of the substantive 
and essential features of the case are given in S. I ) .  T h o m a s ,  154 N. C., 
757; But ler  v. Mfg .  Co., 152 K. C., 547, and Ileal Esta te  Co. v. X o s e r ,  
175 N. C., 259, and an instance of a subordinate feature in S. v. O'Naal, 
ante, 22. 

The defendant's evidence of an alibi was substantive; i t  was vital; 
i t  was perhaps the chief defense on which he relied; and without ten- 
dering a special prayer he was entitled to an instruction as to the legal 
effect of his evidence if it should be accepted by the jurj .  
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I n  our opinion his Honor properly refused the defendant's motion 
to dismiss the action as in  case of nonsuit. Although the evidence was - 
entirely circumstantial, the circumstances disclosed were of sufficient 
probative force to demand of the jury the final determination of the 
defendant's guilt or innocence. 

For the error assigned there must be a 
Xew trial. 

STACY, J., concurs in the result reached by the majority that a new 
trial should be granted for failure of his Honor, at  any time during 
his charge, to refer to the defendant's evidence tending to establish an 
alibi; and further, is of the opinion that the defendant's demurrer to 
the eridence and motion for dismissal or'for judgment as of nonsuit, 
made under C. S., 4643, should have been allowed. 

I t  is the accepted rule of law, at least in felonies and capital cases, 
that where the State relies for a conviction upon circumstantial evi- 
dence alone, the facts established or adduced on the hearing must be 
of such a nature and so related to each other as to point unerringly to 
the defendant's guilt and exclude every rational hypothesis of innocence. 
8. v. Braclcuille, 106 N.  C., p. 710; X. I ) .  Goodson, 107 N. C., 798; S. v. 
Wilcox,  132 N. C., p. 1139; 23 C. J., 49; 8 R. C. L., 225; Rippey v. 
~Il i l ler ,  46 S. C., 479. Tested by this rule, to my mind, there is no 
sufficient eridence appearing on the record to warrant a conviction of 
the present defendant. 

MARGARET L. TEAGUE, ADMX., v. F. D. CURREST ET ALS. 

(Filed 2 April, 1924.) 

\\'ills-Devise-Estates-Lin~ited Use-Remainders-Trusts-Powers of 
Sale-Equity-Injunction. 

A devise of lands to the testator's widow for her to hare and use it as 
she needs, and make such disposition thereof as will be best for her nel- 
fare, and at her death to the children of the marriage: Held, the widow 
holds the land in trust for the children, who take in remainder so much 
thereof as the widow may not have required for her needs during her life, 
and otherwise there is no authority rested in her under the power of sale. 
Semble, upon a petition to the court, the remaindermen may restrain a 
sale of the lands in violation of the trust imposed. 

APPEAL by defendants from Devin, J., at October Term, 1923, of 
PERSOK, upon an agreed statement of facts. From the judgment of the 
court construing the will of R. J. Teague, who died 27 December, 1920, 
the defendants appealed. 



484 I N  THE S U P R E M E  COURT. [I 87 

Luther 111. Carlton for plaintiffs. 
Wm. D. ilferritt and F .  0. Carver for defendants. 

CLARK, C. J. The will of R. J. Teague preseilted for our construc- 
tion is as follows : ('It is my will and desire that my heloved wife, in 
whom I hare all confidence, Margaret Long Teague, have charge of 
all my estate to do as she pleases with-use so much as she needs. I 
bequeath $3,000 (three thousand dollars) to my sister, Mrs. F. E. Cur- 
rent, also an equal amount to my sister, lqrs. Rosa iM. Guffy, Cleve- 
land, R.  F. D. No. 2, and request that she use it in educating her chil- 
dren. I want my wife to use all that she needs and make such disposi- 
tion as is best for her welfare, and at  her death the remainder of my 
estate to go to the above-named sisters in equal shares; and if either or 
neither of them is living, then to their children or heirs of their bodies." 

The special bequests of $3,000 each to the parties named have been 
paid to them and there is no controversy about the remainder of the 
personal estate, it being agreed that the same belongs to the testator's 
widow after payment of debts, and all debts hare been paid except in- 
heritance tax on the estate. I t  is further agreed that the widow of the 
testator is 46 years of age and in possession of the real estate described, 
and claims the right under said will to dispose of samtl in fee simple. 
And the defendants, Mrs. F. E. Current and Mrs. IGosa N. Guffy, 
sisters of testator mentioned in the will, assert that said widow has only 
a life estate and with remainder in fee to them. And the other defend- 
ants, the children of Mrs. F. E .  Current and Mrs. Rosa Guffy, claim a 
contingent interest determinable only at  the terminatLon of the life 
estate of Xargaret L. Teague. The widow, Mrs. Margaret L. Teague, 
has a separate estate of her own. The testator, R. J. 'Teague, left no 
children. The inheritance tax required by statute to be paid by the 
administratrix it is agreed shall be ascertained and paid according as 
the court shall hold as to the respective interest of the parties hereto in 
the real estate, there being no controrersy as to the personal estate. 

I t  is further agreed that the real estate consists of 34 acres lying in 
or near the corporate limits of Roxboro and of a lot in Henderson 
County. The plaintiff contends and the court so held ;hat the widow, 
and devisee of deceased has power to convey in fee simple the real 
estate above set forth. 

The Court is of opinion that the derise to the widow is not a fee 
simple nor a mere life estate but that it is in trust to her for the pur- 
poses named in the will, to ~ v i t :  that she shall "use all of it that she 
needs and make such disposition as is best for her ~velfnre; and at her 
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death the remainder of my estate to go to the abovenamed sisters in 
equal shares," and to the children or heirs of such of them as shall 
then be deceased. 

I t  is evident that the testator intended that his wife should use this 
property not arbitrarily nor wastefully but th'at she should use it for 
her needs and best welfare with a devise over of whatever is left at 
her death, as above stated. The widow cannot purposely make way 
with it nor can she devise it over at  her death. 

We apprehend that she has power to sell the above realty for the 
bona fide purposes above named. I t  is not necessary that she should 
apply to the court for leave to sell. She holds the estate in trust for 
the bona fide purposes above named. 

Should, which does not appear in this record, she in time desire to 
sell and convey the property for other purposes than that named in the 
will or to make way with it, then upon a petition in court she may be 
restrained to the obserrance of the use of the property or of its pro- 
ceeds in accordance with the uses prescribed in the will, and upon a 
sufficient showing the court might conceirably require the remainder of 
the proceeds to be invested for the benefit of those who are designated 
to take in remainder at  her death. 

There is no intimation in this case whatever that the widow intends 
to make way with the property or to use it for other purposes than 
that mentioned in  the will. We mention the fact that in a proper con- 
struction of the will, upon such showing of facts, the court can take 
steps that the trustee, which in this case is the widow, of such fund 
shall not divert it from the purposes prescribed by the will, which is 
for the legitimate needs of the widow, and that the remainder shall go 
over to the parties named. Like all trusts, it must be exercised in good 
faith, and is subject to the superrision of the court, if inroked, upon 
facts requiring its interposition. 

The plaintiffs and the defendants agree that Mrs. Teague has only 
a life estate in the land, but they differ as to the question of the power 
of sale and to conrey the same in fee. The defendants contend that the 
will gires no such power. There hare been many cases construing the 
devise of property as in this case to be used in the judgment of the first 
taker for her needs and welfare and like purposes. 

Nodified and affirmed. 
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ALICE P I L E S  v. GEORGE M. PYLES AND FARMERS AND MERCHANTS 
BANK. 

(Filed 2 April, 1924.) 

Judgments-Pleadings-Default of Answer-Banks and Banking-De- 
posits--Default and Inquiry-Sppeal and Error--New Trial. 

Where the liability of a bank, a codefendant, depends solely upon the 
amount of money the principal defendant had on deposit at  the time of 
the issuance of the summons, a judgment against the bank by default of 
an answer should be by default and inquiry, and a jud,;ment by default 
final, making the bank liable beyond the amount of the deposit, is reversi- 
ble error. 

APPEAL by defendant bank from Devin, J., at October Term, 1923, of 
ORANGE. 

Civil action. Summons was issued by the clerk of the Superior Court 
of Orange County, 30 August, 1921, returnable 3 October, 1921, before 
said clerk, and said summons was served by the sheriff of Orange 
County 30 August, 1921, on Farmers and Xerchants Bank by reading 
the summons to and leaving a copy thereof and a copy cf the complaint 
with S. A. Johnson, cashier of said bank, and served 0x1 Geo. M. Pyles 
1 September, 1921. A duly verified complaint was filed in the office 
of the clerk of the Superior Court 30 August, 1921. On 17 September, 
1921, the defendant Geo. 11. Pyles filed a duly verified rtnswer, denying 
the principal allegations of the complaint. The defendant bank neither 
demurred to the complaint nor filed answer thereto. Issues of fact 
being raised by the pleadings filed, the clerk transferred the case to the 
civil docket for trial at term time, and no judgment by default nor 
judgment by default and inquiry was entered against the defendant 
Farmers and Merchants Bank. 

There having been no anslyer filed by the defendant the Farmers and 
Merchants Bank, and no appearance by representative or attorney at 
the time case was called, nor until after completion of plaintiff's direct 
testimony, there IT-as no evidence offered by plaintiff on the trial to 
show what amount of money the defendant Geo. M. Pyles had in the 
Farmers and Merchants Bank in his name, or in the name of any other 
person, on 30 August, 1921, and no evidence as to what amount, if any, 
he had on deposit in said bank at the time of the trial. 

Just  before the close of the evidence of the defendant Geo. 31. Pyles, 
the defendant the Farmers and Merchants Bank asked the court to be 
permitted to introduce evidence by its cashier, S. A. Johnson, to show 
the amount of money on deposit in said bank in the nzme of Geo. X. 
Pyles on 30 August, 1921. Objection being made by plaintiff, the 
court below refused to permit the witness to testify upon the ground 
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that same came too late, there having been no answer filed, and inti- 
mated that plaintiff was entitled to judgment against the defendant the 
Farmers and Merchants Bank. The evidence of the witness Johnson 
would have been to the effect that there was only $200 on deposit in 
said bank in the name of Geo. M. Pyles on 30 August, 1921. To the 
rejection of this evidence by the court the defendant the Farmers and 
Merchants Bank, in apt time, excepted and now assigns the same as 
error. 

Upon the trial the court below submitted one issue to the jury, as 
follo\vs : 

"1. I s  the defendant, Geo. M. Pyles, indebted to the plaintiff for 
money had and recei~ed, as alleged in  the c'omplaint, and if so, in 
what amount 1" The jury answered this issue "$520." 

After the jury had returned a verdict as above set forth, the defend- 
ant Farmers and Merchants Bank requested the court to enter judg- 
ment by default and inquiry as to it. The court below declined to do 
so, and the defendant Farmers and Nerchants Bank, in apt time, es- 
cepted and assigned the same as error. 

The court then signed the judgment set out in the record, to which 
the defendant Farmers and Merchants Bank excepted, assigned the 
same as error, and appealed to this Court. 

A. H .  G r a h a m  for plaintiff. 
Ga t t i s  d Gat t i s  for defendant. 

PER CL-RIAX. Froin a careful inspection of the allegations of the 
complaint ~ i - e  think that a judgment bg default and inquiry should 
have been rendered against the Farmers and Merchants Bank rather 
than a judgment by default final. 

On the hearing in the court below, evidence should be confined to 
what funds the defendant Geo. ;\I. Pyles had in his name belonging to 
the plaintiff in the Farmers and Xerchants Bank on 30 August, 1921,  
the time the suninlons and complaint were served on S. A. Johnson, 
cashier of the Farmers and Nerchants Bank. There are no allegations 
as to liability of the bank except for moneys deposited therein by de- 
fendant Geo. M. Pyles. 

Error. 
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WALTER H. BLAIR ET AL. v. BOARD OF COR?I&?IISEXONERS O F  
NEW HANOVER. 

(Filed 2 April, 1924.) 

Statute-In Pari RIateriacSpecial Acts--Interpretation-Intent. 
While a special act of the Legislature, passed a t  the same session, con- 

strued in pari materia with a general law upon the same subject-matter, 
will ordinarily be interpreted as an exception thereto, this interpretation 
will give way to the true intent of the Legislature as gathered from the 
language of both acts, so construed. 
Same-Counties-Bonds-Courthous8Tails. 

A local act of the Legislature authorized a certain county to issue bonds 
for the building of an annex to its courthouse and for ihe erection of a 
new county jail, and a t  the same session passed a general law, applicable 
to all of the counties of the State, enlarging the amount of bonds to be 
issued for these purposes, expressing that it was in addition to, and not 
in substitution of, any existing powers contained in ans other law: Held, 
no conflict in the provisions of the two acts, and the county could issue 
valid bonds for the specific purpose to the extent authorized by the gal- 
era1 law, under the prorisions thereof. 

APPEAL by defendants from Culvert, J., at  chambers, Wilmington, 
3 March, 1924. F r o m  KEW HASOVER. 

Civil action to restrain the Board of Commissioners of New Han-  
over County from issuing bonds of said county i n  exc1:ss of $150,000 
for the purpose of constructing a n  annex or addition to the present 
county courthouse and for building a new county jail. 

From an  order permanently enjoining the defendantf, i n  accordance 
with plaintiff's prayer, the defendants appeal. 

K. 0. Burgwyn for plaintiff. 
Bellamy & Bellamy for defendants. 

STACY, J. Plaintiff, a resident and taxpayer of S e w  Hanover 
County, brings this action on behalf of himself and all other persons 
similarly situated (Eaton 2'. Graded School, 184 S. C., 471) to restrain 
the defendants from issuing bonds of the county of SIV Hanover in  
excess of the amount authorized by chapter 361, Public-Local Laws 
1923, for the purpose of constructing an  annex or addition to the pres- 
ent county courthouse and for building a new connty jail. 

The  single question presented by the appeal is one of statutory con- 
struction. 

At the last session of the General ,Issenibly two acls were passed, 
both relating to  the subject-matter now in  hand. On  2 March, 1923, 
a public-local statute, ch. 361, applicable only to New Hanover County 
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(hereafter called the Kew Hanover Act) was duly ratified and enacted 
into law. By this act the Board of Commissioners of Xew Hanover 
County is authorized and empowered to issue serial bonds of the county, 
in an amount not to exceed one hundred and fifty thousand dollars, to 
be used for the purpose of defraying the cost of repairing the present 
county courthouse and building an addition or annex thereto, the build- 
ing of a new county jail, and for the purpose of purchasing the neces- 
sary equipment and furniture for both. 

On the next day, 3 March, a public statute, chapter 143, applicable 
to all the counties of the State (hereafter called the General Act), was 
duly ratified and adopted. By this act the various boards of coinmis- 
sioners of the several counties throughout the State are authorized 
and en~powered to issue bonds or notes, not to exceed 1 per cent of 
the assessed valuation of the taxable property in the county for the 
year nest preceding the issuance thereof, for the purpose of borrowing 
mouey with which to erect, build, construct, alter, repair and improve 
courthouses and jails, and to purchase the necessary equipment and 
furniture to be used therein. Section 9 of said act is as follom: "The 
1'0~ers granted by this act are granted in addition to arid not in suh- 
stitution for existing powers of counties, and are not subject to any 
limitation or restriction contained in any other law. Sothing herein 
contained shall prevent any county from issuing bonds under any 
existing laws, as well as under this act." 

The defendants, finding that they could not make the repairs and 
improvements, which they consider necessary and proper, for the sum 
limited in the Kew Hanorer Act, resolved to supplement this amount 
by issuing boilds in excess of $150,000 under and by virtue of the 
General Act, being advised that they had authority, under said Gen- 
eral Act, to issue county bonds, for the purposes mentioned therein, 
to an amount not exceeding 1 per cent of the assessed valuation of 
the taxable property in  the county for the pear next preceding the 
issuance thereof. I t  is admitted that the total amount of bonds .pro- 
posed to be issued in the instant case comes well within the limit fixed 
by the General Act. 

I t  is the position of the plaintiff that, as the two acts in question 
nrere passed at the same session of the General Assembly, they are to 
be considered in  pari materia, and the New Hanover Act must be 
taken as constituting an exception to the General Act, under the prin- 
ciple "that where there are two opposing acts or provisions, one of 
vhich is special and particular and certainly includes the matter in 
question, and the other general, which, if standing alone, would include 
the same matter, and thus conflict with the special act or prorision, 
the special must be taken as intended to constitute an exception to the 
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gelleral act." S. v. Johnson, 170 Y. C., p. 690; Felmet v. Comrs., 186 
S. C., 251, and cases there cited. This  is undoubtedly a n  approved 
principle of law as applied to the interpretation of conflicting statutes 
enacted by the same Legislature. Bramham v. Durham, 171 N .  C., 
13. 198, and cases there cited. B u t  i t  i s  also a well-settled principle 
that in case of doubt or ambiguity the two enactments must be con- 
strued so as to effectuate the t rue  intent and purpose of the lawmaking 
body. "The first canon in  the construction of statute3 is to ascertain 
tho legislative intent, as gathered from the statute itself, which should 
be enforced accordingly as the only authentic expressio:i of the  popular 
will. W e  may consider other statutes relating to tke same subject, - 
and the purpose to be accomplished, where there is any real doubt as 
to the true meaning; but whenever and howerer discovered, the intent 
prerails over all other considerations." W'alker, J., in  S. v. Johnson, 

I t  clearly appears, we think, from the 9th section of the General Act 
now before us, that  the authority granted under this law was to be in 
addition to and not in substitution of any existing powers contained 
in any other law. Hence no conflict was intended and none exists 
betx-een the ~ r o ~ i s i o i l s  of the  General Act and the  Kern Hanover Act. 
The  present case, therefore, falls directly within the doctrine announced 
in R i n d o n  v. R. R., 183 N. C., 14, and Fawceft v. X t .  Airy, 134 N.  C., 
125, to the effect that, having exhausted the powers conferred under 
the special act, the authorities may proceed under the general statute 
to the extent allowed by such law. 

I t  follo~vs tha t  the restraining order issued in  this cause and made 
permanent on the hearing must be dissolred. 

Error .  

STATE v. ELBERT HATES. 

(Filed 2 April, 1924.) 

Where the defendant in a criminal action moves for the dismissal or 
for judgment as of nonsuit after the close of the State's evidence, and 
thereafter elects to introduce his onn evidence, his fai ure to renew his 
motion after the whole evidence has been introduced i ~ i  a waiver of his 
right to insist upon his first exception, and it is not subject to review in 
the Supreme Court on appeal. C. S., 4643. 

APPEAL by defendant from Decin, J., at  October Term, 1923, of 
DURHAM. 
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Criminal prosecution tried upon indictments charging the defendant 
with the larceny of certain goods and with receiving same knowing 
them to have been feloniously stolen or taken in violation of C. S., 
4250. 

From an adverse verdict and judgment pronounced thereon, the 
defendant appeals. 

Attorney-General .Manning and Assistant Attorney-General Xash  for 
the  State .  

J .  W .  Barbee and R. 111. Gantt  for defendant. 

STACY, J. The defendant was indicted in  two cases-one charging 
the larceny of certain autonlobile parts, the property of Alonzo Barbee, 
and ~v i th  receiving same knowing them to have been feloniously stolen 
or taken; and the other charging the larceny of certain automobile 
parts, the property of IEall Tilley, and with receiring same knowing 
them to have been feloniously stolen or taken. The two cases mere 
consolidated and tried together. 

The chief exception presented on the record is the one directed to 
the refusal of the trial court to grant the defendant's motion for dis- 
nlissal of the actions or for judgment as of nonsuit, made under C. S., 
4643, after the State had produced its eridence and rested its case. 
After this motion had been orerruled, the defendant offered evidence 
in his ovrn behalf, and the motion was not renewed at the conclusion 
of all the evidence. The exception has been waived by the defendant. 
S. v. Xillian, 173 &-. C., 792. H e  had the right to rely upon the weak- 
ness of the State's testimony had he rested his case here. But having 
elected to offer evidence in his own behalf, he did so c u m  onere, and 
only his exception noted at  the conclusion of all the evidence may be 
urged on appeal. Harper  zl. S u p p l y  Co., 184 S. C., 204. Haring failed 
to renew the motion at  the conclusion of all the evidence, and the 
exception entered at  the close of the State's evidence having been 
waived, the record prcsents no exception in this respect ~vhicli may 
n o r  be considered by us. This accords ~ r i t h  the express terms of the 
statute. C. S., 4643. 

The remaining exceptions and assignments of error present no new 
question or novel point of law. They are without special merit, and 
all of them must be orerruled. 

There is no legal error appearing on the record. 
No error. 
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STATE V. JBMES WILLIAMS. 

(Filed 2 April, 1924.) 

Evidence--Criminal Law-Demurrer-Motion to Dismiss-StatuteeAp- 
peal and Error. 

Evidence that a cotton mill had been broken into and that goods taken 
therefrom had been found in defendant's possession within an hour or 
two thereafter, with further evidence of his unlawful possession, is suf- 
ficient for conviction, under the provisions of C. S., 4233, and defendant's 
demurrer to the State's evidence, or motion for dismissal thereon, is 
properly overruled. C .  S., 4643. 

APPEAL by defendant from Devin,  J., at October Term, 1923, of 
DURHAM. 

Criminal prosecution tried upon an indictment charging the de- 
fendant with the felonious breaking and entering of th. Marion Cotton 
Mills, located in the city of Durham, with the intent, then and there, 
feloniously to steal, take and carry away certain goods and chattels, 
in violation of the provisions of C. S., 4235. There was no count in 
the bill charging the defendant with receiving stolen goods, knowing 
them to have been feloniously stolen or taken, in violz,tion of the pro- 
visions of C. s., 4250. 

From an  adverse verdict and judgment pronounced thereon, the 
defendant appeals. 

Attorney-General X a n n i n g  and Assis tanf  Attorney-General S a s h  for 
the  S f a t e .  

J .  W .  Barbee for defendant. 

STACY, J. The only exception presented on the record is the one 
directed to the failure or refusal of the trial court to grant the defend- 
ant's motion for dismissal of the action or for judgment as of nonsuit, 
made under C. S., 4643, after the State had produced its evidence and 
rested.its case. There was no testimony offered by the defendant. 

The defendant was found in possession of some of the stolen goods 
within a very short time-one or two hours-after the mill had been 
entered and the goods feloniously taken therefrom. This was some 
evidence tending to connect the defendant with the offense and from - 
which the jury was warranted in concluding that he had participated 
therein as one of the principals. 8. v. Hullen,  133 N'. C., 656; S. v. 
McRae, 120 K. C., 608. True there was other evidence, offered by 
the State, tending to show that Marvin Barbee and Lonnie Page actu- 
ally broke into the building and feloniously carried -he goods away, 
while, so far  as the witnesses knew, the defendant was not present and 
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in no way aided and abetted Barbee and Page in  the commission of 
the crime. Bu t  i t  was also i n  evidence that  Barbee and Page gave 
the defendant, James Williams, a portion of the stolen goods in  order 
to keep him from telling on them as he, the  defendant, said "he knew 
where they got it." 

Viewing the evidence in  t h e  light most favorable to the  State, the 
accepted pasition on a motion of this kind (8. v. Rountree, 181  K. C., 
5 3 5 ) ,  we think the trial court was justified in  submitting the  case to 
the jury and that  the rerdict is fully warranted by the testimony. 
There is no exception to the charge. The demurrer to the evidence, 
or motion for dismissal, was properly overruled. 

S o  error. 

THE BAKK OF MAXTON r. P. A. CASADAY ET AL. 

(Filed 2 April, 1024.) 

Deeds and Conveyances-Corporations-Probate, 
Where, upon its face, a conveyance purports to be made by the proper 

officers of a corporation as the act and deed of the corporation for its 
lands, and it and its certification for registration by the clerk of the court 
are regular and in proper form, the deed will not be held as an invalid 
corporate conveyance for the failure of the notary before whom the proper 
officers had acknowledged it to certify that such officers acted therein in 
behalf of the corporation. Bailey 2;. Hassell, 184 N. C . ,  451. 

APPEAL by defendants from Cranmer, J., at  February Term, 1924, 
of ROBESON. 

Controversy without action, submitted on a n  agreed statement of 
facts. 

Plaintiff, being under contract to convey certain lands to defendants, 
executed and tendered warranty deed therefor. Defendants, being under 
7%-ritten contract to buy, declined to accept the deed and refused to pay 
the purchase price, claiming that  the  title offered mas defectire. This 
suit is to determine the sufficiency of the title offered and to enforce 
the contract of purchase. 

H i s  Honor, being of opinion that  the deed tendered was sufficient 
to convey a full and complete fee-simple title to the lands in  question, 
gare  judgment for the plaintiff, from which the defendants have ex- 
cepted and appealed. 

XcKinnon, Fuller (e. XcKinnon and Xordecai & Salmon for plain- 
t i f f .  

Xarshall T .  Xpears for defendants. 
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STACY, J. On the hearing, the title offered was properly made to 
depend upon the sufficiency of the following probate to a deed from 
a corporation, Harnett Lumber Company, to A. D. McKenzie, the said 
deed forming a link in plaintiff's chain of title: 

NORTH CAROLINA-Robeson County. 
I, J. S. Jones, a notary public in and for said county and State, do 

hereby certify that W. F. Williams, president, and W. J. Johnson, 
secretary and treasurer of the Harnett Lumber Company, personally 
appeared before me this date and acknowledged the due execution of 
the foregoing deed of conveyance. Let the same, with this certificate, 
be registered. Witness my hand and notarial seal, this 28 April, 1913. 

(Seal.) J. S. JONES, K. P. 
My commission expires 10 March, 1915. 

The case states that the execution of said deed is in regular form; 
that it is signed in the name of the corporation by its president, at- 
tested by its secretary and treasurer, and the corporate seal duly affixed 
thereto; that the fiat of the clerk of the Superior Court, adjudging 
the probate to be correct and sufficient and ordering the instrument to 
registration, is in proper form, and that the deed was duly registered 
on 19 December, 1913. 

We think the sufficiency of the probate in question must be upheld 
under what was said in Bailey v. Hassell, 184 N.  C., 451, and Withrell 
v. Nurphy, 154 K. C., p. 89. The judgment will be affirmed on au- 
thority of these cases. 

While we uphold, the sufficiency of the present probate, i t  may not 
be amiss to remark that the use of its kind, as a general practice, is 
not to be commended, for the very good reason that it borders near 
the line of defective probate and leads almost invariably to litigation, 
as witness the instant suit and the others above mentioned. 

Affirmed. 

A. A. NcINPr'ISH AND J A M E S  MONROE v. T H E  BOARD O F  EDUCATION 
O F  H O K E  COUNTY. 

(Filed 2 April, 1924.) 

1. Schools-Education-Counties - Statutes - Discretionary Powers - 
Courts. 

The county board of education is given discretionary powers by statute 
to direct and supervise the county school system for the benefit of all 
the children therein, including the duty, among others, of selecting a 
school site, with which the courts will not interfere in the absence of its 
abuse. 
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2. Same--School Sites--Trial by Jury-Constitutional Law. 
The right to trial by jury upon an issue involving the exercise by a 

county board of education in its seIection of a site for a public-school 
building therein, conferred by Public Laws 1923, ch. 136, is not given by 
Article XIX, section 1, of the State Constitution. 

&PEAL from b'inclair, J., a t  November Term, 1923, of HOKE. 
On  2 January ,  1923, the defendant consolidated Rockfish, Harmony, 

and P ine  Forest School districts and selected a site for a suitable 
school building. The  plaintiffs brought suit to enjoin the erection of 
the building on the proposed site chiefly for these reasons: (1) the 
track of the Aberdeen and Rockfish Railroad adjoins the lot and the 
passing, stopping, and shifting of trains will expose the children to 
danger; ( 2 )  a cotton gin is situated near the  site; ( 3 )  an  electric 
power line has been constructed over a part  of the lot. The  defendant 
filed an  answer and specifically denied or explained the allegations of 
the complaint, and the niotion for the restraining order was heard a t  
chambers on 3 September, 1923, and denied. At  the  hTorember term 
the case came on for hearing, and the plaintiffs moved for a jury trial 
and tendered issues relating to the alleged dangerous agencies and to 
the question whether the defendant had abused its discretion. The  
judge denied the plaintiffs' motion. T o  the denial of these motions 
the plaintiffs excepted and appealed. 

Bullard & Sfringfield for p la in t i f s .  
Currie  cC. Leach a m l  X c I n t y r e ,  Lawrence cC. Proctor for defendant. 

XDAMS, 5. I n  our opinion h is  Honor was correct i n  denying each 
motion. 

1. The  county board of education is given the power and authority 
to direct and supervise the school system for the benefit of all the 
children in  tllc county, and in  the exercise of its functions to perform 
certain assigned duties. Anlong these is the duty of selecting sites 
and building schoolhouses, and the performance of this duty  neces- 
sarily involves the exercise of discretion. P. L. 1923, ch. 136, see. 28 
et seq., sec. 59 et seq. 

I n  our jurisprudence the principle is established that  in the absence 
of gross abuse the courts will not undertake to direct or  control the 
discretion conferred by law upon a public officer. School Corn. 0. Rtl. 
of Ed . ,  186 S. C., 643; Davenport I?. Bd. of Ed., 183 N. C., 570; S e w -  
t o n  v .  School Conz., 158 N .  C., 187; J e f r e s s  v .  Greenville, 154 N. C., 
492, 500. T h e  plaintiffs do not controvert this position but they insist 
that  the defendant has abused its discretion and that  the restraining 
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order  should have  been continued to the  hearing. W e  have  given t h e  
record a careful  examinat ion a n d  find no such abuse of discretion a s  
t h e  plaintiffs have  alleged. 

2. T h e  plaintiffs insist t h a t  they were entitled t o  a t r i a l  by  j u r y  
a s  t o  t h e  eligibility of t h e  s i te  selected and  a s  t o  t h e  dangers t o  which 
t h e  children would be exposed while  at tending the  school. 

" I n  a l l  controversies a t  l a w  respecting property,  t h e  ancient mode 
of t r i a l  by  j u r y  is  one of the  best securities of t h e  r ights  of t h e  people, 
a n d  ought  t o  remain  sacred a n d  inviolable." Constitution, Ar t .  I, 
see. 19. 

I n  Groves v. Ware, 182 N .  C., 553, i t  was held t h a t  t h e  r igh t  t o  a 
t r i a l  by  j u r y  a s  prorided i n  th i s  section applies only i o cases i n  which 
t h e  prerogative existed a t  common lam or  was procured by  s ta tu te  a t  
t h e  t ime  t h e  Const i tut ion was adopted, a n d  not t o  those i n  which t h e  
r igh t  a n d  t h e  remedy a r e  thereafter  created by  statute. 

T h e  section cannot  be invoked to deprive a public official of the  
discretion ~ r i t h  which h e  i s  clothed by  legislative enactment. C'omrs. 
c. George, 182 N .  C., 414;  Corpol-ation Commission v. A. R., 170 N. C., 
560; Porter v. Armstrong, 1 3 4  K. C., 447;  Ledbet ter  v. Pinner., 1 2 0  
N .  C., 458;  4 3  L. R. X., 5 6 ;  1 6  R. C.  L., 224. T h e  judgment is  

Affirmed. 

R. H. HUNSCCKER AXD R. T. COX, TRADIVG AS A. G. COX IrlAXUFAC- 
TURING COMPANY, v. R. J. CORBITT, CORBITT BlJGGY COMPANY, 
N. H. CARTER, 31. TIr. TEACHY, AXD HACKETT MOTOR CAR COM- 
PANY. 

(Filed 2 April, 1924.) 

1. Limitations of Actions-Nonsuit-Costs-Conditions--Statutes. 
TT'hile, ordinarily, the plaintiffs' cause of action upon simple contract 

will be barred by the statute of limitations from three years after its 
accrual, and if nonsuit within that  period, from one year thereafter, con- 
ditioned upon the payment of the cost in the original action, i t  may be 
shown by plaintiff that his failure to pay these costs before commencing 
his second action upon the same contract was caused by the failure or the 
delay of the clerk of the Superior Court to let him know the amount 
thereof, though the plaintiff had urgently and continuously requested it ,  
and that he would have promptly paid them according to the provisions 
of the statute had he been able to ascertain them. C. E.,  415. 

2. Principal a n d  A g e n t A g e n t ' s  Declarations-Evidence Aliunde. 
Where, as  a result from an inquiry from a newspaper advertisement, 

the plaintiffs have received a letter from the defend,mts, stating they 
would send their certain-named agents to negotiate with them for the 
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sale of automobiles in a local territory, and soon thereafter tno men 
approached the defendant. representing themselves by the same names as 
the ones ~pokell of in the defendants' letter, it is sufficient evidence 
alrundc to admit declartttions of agency by those representing themselves 
as such. 

3. Principal and Agent-Vendor and Purchaser-Warranty of Agent- 
Secret Limitations. 

Salcs a:.cnts hare implied autliority to hind their principals by their 
warranties of grade and quality of the merchandise they are employed to 
sell, and secret or unusual limitations of this authority not disclosed to 
the purchasers is not binding on them. 

STACT, J.. dissenting. 

A i ~ r ~ a ~  by defendant buggy company from H o ~ t o n ,  J. ,  at  October 
Term, 1023, of PITT. 

This is a civil action. T h e  plaintiffs allege that  they are partners, 
ciigage~l in the buviliess of buying and. selling automobiles, and tha t  the 
tlcfendant Corbitt Buggy Company is a corporation, chartered under 
the Inns of Xorth Carolina, and engaged in the busiiiess of manufac- 
tnr i l~g ,  selling and distributing automobiles throughout the State of 
North Carolina, and at the time hereinafter set forth v a s  engaged in 
selling Argo autorriobilt.s, with the exclusive right to appoint agents for 
said car in the S ta t e ;  that  on or about 3 May, 1916, the defendant 
entered into a contract r i t h  plaiutiff to purclmse twenty-five Argo cars 
and have exclus i~e  right for P i t t  County. Prices of the different cars 
were fixed in the contract, and the contract to remain in  full force and 
effect until 21 Julv,  1917. The  privilege was to order the twenty-fi~e 
cars from tinlo to time during the existence of the contract. "The 
l~laintiffs entcwd into said contract in consideration of the representa- 
tions, warranties and guarantees theii and there made to them by the 
de f~ndan t  that  .aid cars ncrc  'right, nlechanically and artistically, and 
Irere dependable, efficient, economical, durable, and suitable for the pur- 
poses for which they were intended, to wit, operation and traffic upon 
the roads of P i t t  County and elsen her?,' representing and guaranteeing 
that said automobiles were built of tlir best material, of standard equip- 
ment;  and in further considcration of the assurance by the defenda~it 
that it  xvould make good any deficiency or d~ficiencies that  might (le- 
velop in said cars on account of any inherent defects therein." That  in 
consideration of the stipulations, warranties and guarantees, etc., the 
plaintiff paid defendant $125, and made an order for six Argo cars, 
at a cost to them, f. o. b. the factory, of $2,335, which they received 
and paid f o r ;  that after the receipt of the cars, they proceeded to put 
them on the market, under the samp warranties, etc., that  they had taken 
from defendant; that  the cars proved to be worthless, unfit for service, 
and mere junk, and not up  to guarantee, and plaintiffs had to protect 

32-187 
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their guarantee and refund to purchasers the purchase price received 
for the cars; that they made demand on defendants to make good the 
warranty, which they failed to do; that by reason of the breach of con- 
tract they were damaged for loss of profits, extra labo.0 and material in 
trying to make the cars good, etc., and amount paid for cars in the total 
sum of $3,438.94. ('That an action mas originally instituted against the 
defendant herein on 13 March, 1917, which said actim was nonsuited 
at the March Term, 1920, of Pitt  Superior Court, said action hal-ing 
been instituted to recorer of the defendant the damages as above set 
forth." 

The defendant Corbitt Buggy Company answers and denies that it 
made any contract with plaintiffs, and whatever contract was made, it 
was entered into by plaintiffs with the Argo Motor ('ompany and the 
Hackett Xotor Car Conlpany, the successor to the business and contracts 
of the Argo Motor Company; that in a former suit brought by plaintiffs 
against the Corbitt Buggy Company, R. C. Corbitt, and the Hackett 
hlotor Car Company, the plaintiffs set forth in their conlplaint "That 
the defendant, the Hackett Motor Car Coinpany, is a corporation, with 
central office in Jackson, Michigan, organized and existing under the 
laws of the State of Xichigan, and, as such, is the successor to the busi- 
ness and contracts of the Argo Motor Company, with whom the plain- 
tiffs made this contract, a corporation which originally manufactured 
what is known as the Argo motor car or automobiles, and afterwards 
sold and transferred all of its rights, contracts, responsibilities, and 
property to the Hackett Motor Car Company, who hare accepted and 
assumed the same, among them being the plaintiffs' contract." That 
the plaintiffs attached to the complaint in that action, upon which this 
action is based, their agreement with the Argo Motor Company. The 
Corbitt Buggy Company denies that any representations, guarantees or 
warranties, etc., were made by i t ;  that the only contract plaintiff made 
was with the Argo Motor Company, or its successor, the Hackett Motor 
Car Company. I t  denies that it owes plaintiffs anything. I t  further 
says: "That an action was originally instituted against this answering 
defendant and R. J. Corbitt, individually, and the Hxckett Motor Car 
Company in the Superior Court of Pitt  County, on 13 March, 1917, 
and that said action was nonsuited at the March Term, 1920, of Pitt  
Superior Court, Hon. G. W. Connor, judge presiding; that it is admit- 
ted that this action was instituted against this answering defendant by 
the issuance of a summons from the Superior Court of Pi t t  County on 
5 May, 1920, and that the same was s e r ~ e d  on the cefendant Corbitt 
Buggy Company on 10 May, 1920." 

For  a further defense the Corbitt Buggy Company says "that the 
plaintiff should not have or maintain this action against this defendant, 
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for the reason that more than three years have elapsed since the alleged 
cause of action of the plaintiff against this defendant accrued, and this 
defendant pleads said lapse of time in bar of any recovery in this action; 
that this defendant in no wise warranted or became responsible in any 
manner to the plaintiff by reason of the plaintiff's contract with the 
Argo Motor Company, and on the contrary this defendant acted only 
as the distributor for the Argo Motor Company, and this defendant 
denies that it in any wise contracted with the plaintiff for the delivery 
of automobiles, but that the contract complained of was entered into 
between the plaintiff and the Argo Motor Company, and this defendant 
is in  no wise responsible for any alleged deficiency which may hare 
arisen by reason of said contract, and in no wise warranted or assumed 
any obligation concerning the said contract. Wherefore, having fully 
answered, this defendant prays that it go hence without day and recover 
its costs." 

After the jury had been duly impaneled, the defendant Corbitt Buggy 
Company moved for judgment as of nonsuit, for that the plaintiffs' 
alleged cause of action is barred by the three-years statute of limitations, 
as appears from the pleadings, and for that the plaintiff had not paid 
the cost in a prior suit between the same parties upon the same alleged 
cause of action before the bringing of the present action; and the de- 
fendants R. J. Corbitt, N. H. Carter, and 31. W. Teachy demurred to 
the complaint, for that no cause of action was alleged in the conlplaint 
as to either of the last-named defendants. The court sustained the de- 
murrer of the defendants R. J. Corbitt, N. H. Carter, and M. W. 
Teachy, and dismissed the action as to them. I t  is immaterial, but the 
record shows no service of process on the defendant Hackett Xotor Car 
Company. 

The following issues were submitted to the jury, and their answers 
thereto : 

"I. Did the plaintiff execute the contract for the purchase of twenty- 
five automobiles, referred to in  the pleadings, upon the representations 
and warranties of the defendant (Corbitt Buggy Company), as alleged 
in the complaint ? Answer : Yes. 

"2. Were said representations and warranties false, as alleged in the 
complaint ? Answer : Yes. 

"3. I f  SO, what damages is plaintiff entitled to recover of the defend- 
ant ? Answer : $3,000. No interest. 

"4. I s  plaintiff's cause of action barred by the statute bf limitations? 
Answer: KO." 

The exceptions and assignments of error of defendant are 56 in num- 
ber. Thematerial  ones and facts necessary for the decision of the case 
will be considered in the opinion. 
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S. J .  E'verett and A l b i o n  D u n n  for plaintif fs.  
L e u i s  G. Cooper and S k i n n e r  & ll'hedbee for defenc'ants. 

C'LARIISOX, J. The defendant's first grouping of assignments of error 
relates to exceptions 1 and 55. "The court committed error in overrul- 
ing the motion made by the defendant Corbitt Buggy Company for a 
judgment as of nonsuit, for that the plaintiffs' alleged cause of action 
is barred by the three years statute of limitations, as appears from the 
pleadings, and for that the plaintiffs had not paid the costs in a prior 
suit between the same parties upon the same alleged cause of action 
before bringing the present action." "The court charges you, if you 
beliel-e all the evidence, you will answer that issue (4th issue) 'So.' " 
That issue is as follo~vs: "Is plaintiffs' cgtuse of action barred by the 
statute of limitations?" 

These exceptions raise the plea of the statute of limitations. This 
defense, three years statute of limitations, was set up in the answer. 
I f  the position of defendant can be sustained, the plaintiffs cannot 
recover. 

-111 action was brought by plaintiffs against R. J. Corbitt, individu- 
ally, Corbitt Buggy Co. and the IIacliett Motor Car Co. in the Superior 
Court of Pi t t  County on 13 March, 1917, and this action was nonsuitetl 
at the March Term, 1920, of I'itt County. The p r ~ x n t  action was 
commenced 5 Nay, 1920, and the summons served on defendant Corbitt 
Buggy Co. on 10 May, 1920. 

C. S., 413, is as follows: "If an action is commenced within the time 
prescribed therefor, and the plaintiff is nonsuited, or a ,judgment therein 
reversed on appeal, or is arrested, the plaintiff or, if he dies and the 
cause of action survives, his heir or representative niay commence a 
new action within one year after such nonsuit, reversal, or arrest of 
judgment, if the costs in the original action haye been paid by the 
plaintiff before the commencement of the new suit, ullless the original 
suit was brought in forma pauperis." 

I t  was admitted that the costs in the original suit wiis not paid until 
9 Nay, 19.22, about two years after the institution of the second suit, 
but the second suit was brought within one year after nonsuit of the 
original suit. At the time the second suit was instituted more than three 
years had elapsed since plaintiffs' cause of action has xcrued. I t  was 
necessary for plaintiffs, after the nonsuit in the first action, to bring 
their second action within one year. Under C. S., 415, supra,  "if t h e  
costs in t h e  original act ion have  been paid b y  t h e  plaintiff before t h e  
commencement  of the new sui t ,  unless  t h e  on'ginal suit was b ~ o u g h t  in 
f ormn pauperis." 
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This cost must be paid or some good cause shown. Plaintiffs contend 
that the testimony of R. T .  Cox, one of plaintiffs, shows, and it is not 
denied, that  he  tried to pay the costs on several different occasions, and 
the clerk did not have the bill of cost made up. "That he  went to Mr. 
Harrington (the clerk) and asked him if he had gotten the cost figured 
up  yet. That  he (Harrington) mas busy at  that  time and that he said 
'I will mail i t  to you,' and that  he (witness) said, 'We mill have to pay 
the cost before we can start a new suit, and Mr. Everett wants to start 
i t  now.' H e  (Harrington) said, 'I will make the entry on it and you 
can mail me a check for it,' and that he, the witness, left. That he  
was ready to pay i t  then; that he thinks that he had a blank check i11 
his pocket; that as soon as he  did call on him for it that he mailed him 
a check for it." The clerk testified that Cox came to his office before 
the summons in the  second suit was issued; "that at  the time he did not 
have the cost figured up and that he  told him that if he would get it 
up and send him a statement lie would pay it." The clerk further tes- 
tified : 

"Q. Mr.  Harrington, at  the time U r .  Cox tendered you this cost, you 
considered i t  as good as paid at  that time, and if there had been ally 
demand made by anybody for the cost you would have paid it and called 
on him for i t ?  Answer: Oh, yes, I knew it was just as good as if I 
had i t ;  all he wanted was the bill. . . . That he  knew that tlie 
cost from Cox Xfg.  Co. or from -1. G. Cox v a s  absolutely good at ally 
time." 

I t  is contended by plaintiff that he did all a reasonably prudent man 
could be expected to do; that  he tried time and time again to get the 
bill of cost from the clerk and the delay v a s  no fault of his but the 
clerk's in not making up and letting him have the bill of cost, which he 
went to pay and tried to pay before the present suit mas instituted and 
within the year, and he had assurance from the clerk, "I will make the 
entry on it and you can mail me a check for it." That this lvas tanta- 
mount to payment. That i t  was the clerk's fault and not his. MTe 
think there was no error in the charge. The facts in this case are dif- 
ferent from Rankin c. Oates, 183 S. C., 517, relied on by defendant. 

Succinctly the admitted testimony was: "That the clerk would figure 
the cost up and send him a statement and that he  would pay it.  . . . 
I knew i t  was just as good as if 1 had it. A11 he wanted was tlie bill. 
. . . I will make the entry on it and you can mail me a check for it." 

The defendant's second grouping of a&gnments of error relate to 
exceptions numbers 4 to 30, inclusive, and 22 to 40, inclusive, c o ~ e r i n g  
alleged errors committed by the court in allowing the introduction of 
evidence on the part of appellant tending to show the agency of the 
witnesses, Carter and Teachy, by their declarations, and failing to s h o ~  



I N  THE SUPREME COURT. 

anywhere in the evidence that Carter and Teachy were authorized to 
make any such representations or to in anywise bind the appellant. 

These assignments of error raise the questions: How far an agent 
can bind his principal, and what evidence is sufficient to prove agency? 

The evidence on the part of plaintiffs was that they first saw the 
Argo car advertised in the News and Observer; that they had some cor- 
respondence with Mr. Corbitt, of the Corbitt Buggy Go., the defendant 
in this action; that they received a catalogue and the following letter 
signed ('Corbitt Buggy Co., R. J. Corbitt, V. P." dated Henderson, 
N. C., 21 April, 1916. The letter is as follows : 

"We have your esteemed favor of the 19th instant, a r d  we are pleased 
to enclose herewith catalogue of the d rgo  automobiles. 

"The terms are spot cash on these automobiles, and the list price of 
the runabout is $385, and it costs you $335; the list price of the touring 
car is $435, and it costs you $375; the list price of electric lights and 
electric starter is $60 extra, and they cost you $55 extra. 

"We require each agent to ~ i g n  a contract and put up a deposit of 
$125, and we give him the exclusive right of selling .Irgo cars in the 
county in which he is located. 

"This is a popular priced car and there are lots of them being sold. 
I f  you have never seen one of these cars, you can come up to Henderson 
and see them. 

"Above prices are F. 0. B. Jackson, Mich. We can (deliver these cars 
from Henderson, but in  that case you would have to pay the freight 
from Jackson, Mich., to Henderson, which would be about $25, and 
you can drive through the country from Henderson to Winterville, or 
you can have them shipped in carload lots from Jackfgon, Mich. 

"If you are interested we will have our representative, Mr. N. H .  
Carter, or M. W. Teachy call on you at 'onc.e, or we will be glad to have 
you come to Henderson." 

The letter was admissible. E'dwards v. Erwin, 148 IT. C., 430. 
After having received the letter, two men called on plaintiff-Teachy 

and Carter. They said they represented the Corbitt Buggy Go. '(They 
said they were sent down to close the contract." Then Teachy and 
Carter made in substance the representations, warranties and guaran- 
ties set forth in the complaint, and on these representations, etc., plain- 
tiffs purchased the cars and signed the contract. The evidence was to 
the further effect that the cars would not run and in substance were 
worthless and unfit for service. That the Corbitt Buggy Co. was noti- 
fied of these defects. That parties representing themselves as coming 
from the defendant, Corbitt Buggy Co., came to try (ind work on the 
cars to overcome the various troubles. 
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W e  think these exceptions camlot be sustained. There was sufficient 
eridence introduced by plaintiff to lay the proper basis for its admission 
that Teachy and Carter were agents of defendant Corbitt Buggy Co. 
The facts arid circuiiistances show some evidence a l iunde  than  the decla- 
rations of the allegcd agents. 

"Adriiissioils by ageuts, iiiade while doing acts within the scope of 
the agency, and relating to  tlie busiiiess in hand, are admissible against 
the principal when such admissions may be deemed a part  of the res 
gcsfte,  but such admissio~is are not admissible to prore the agency; the 
agtmay must be sho~vn a l i u r ~ d e  before the agent's admissions will he re- 
ceired." Lockhart's Handbook on Evidence, sec. 1.54, citing: TT'illiams 
I , .  I l ' i l l iamso~c,  d h  S. ( I . ,  281; JIlrtlroe 1'. S t rc t f s ,  31 IT. C., 49;  R o y a l  
1 . .  Ss'pri~/Xle, 4 6 . 5 .  C., 303; G'runtiy r.. Ferebee ,  68 N .  C., 356; Fruuc i s  
1 , .  Edwar t l s ,  77 S. C., 271 ; Gllber t  L'. J a m e s ,  86 N .  C., 244; J o h n s o n  c. 
Pra i r i e ,  81 N .  C., 1.59; ' l 'aylor v .  H u u f ,  118 S. C., 168; Az~nzmerrolr  1 % .  

Baruc l l ,  12s  S. C., 202; Danie l  1;. IZ. E., 136 N. C., 517. See, also, 
X o r g a n  r .  Bene f i t  S o r i e f y ,  167 IT. C., 266; R e a l t y  Co. z ! .  R u n t b o u g h ,  
172 N. C., 747. 

TYe think that the repres~ntatioiis, etc., of Teachy and Carter nere  
in the scope of their emplo-inelit and binding on defeiidant. lJowe1l 1). 

L u m b e r  C'o., 168 N. C., 635; Lurtlber ( '0 .  c. J o h n s o n ,  177 N. C., 51;  
F u r n i t u r e  C'o. L! .  R~ra.\ell, 171 S. C., 485; Strici .7and c. h7ress,  183 
S. C., 536; F i s h e r  r.. L u m b e r  C'o., 183 N .  C., 490; C'r7~fchfield v . ' R o ~ e ,  
IS4 S. C., 213; BptX r. T17i11;ins-Ricks Po.,  186 N. C., 214. 

S a s h ,  J., in H u n t e r  P .  J a m e s o n ,  28 N. C., 235, says: "They establish 
coilclusirely that, in every general agelicy by parol, the agent has au- 
thority to bind his  principal by a n-arr:uity." I11 that  case the ageiit 
sold clocks, and it was held he could n arrant  them as being in the scope 
of his authority and connected with the act of the sale, and it v a s  not 
necessary to show that  the ageiit was expressly instructed to warrant 
them. A l p h a  X i l l s  I . .  E n g i n e  C'o., 116 S. C., 802. 

Powcr to sell usually includes power to make such warranties as are 
customary in that  place and busincsa. Thus ill sale of personalty, poner 
to n-arrant quality is implied from powcr to sell as to such TI-arrantics 
as are customary. Page on the Law of Contracts ( 2  ed.), TTol. 3, p. 
300-1; X f g .  ( 'o.  1, .  D a r k ,  147 AT. C., 267. -1s to implied warranty, see 
Grocery  C'o. 1 ' .  T'ernoy, 167 S. C., 428. 

The  case \$as tried on the  conteiitions giren by the court below d l i c h  
are, i n  part, as follows: 

"Plaintiff contends that when these men came down here they had a 
right to rely upon the fact that  they were authorized by the Corbitt 
Buggy Co. to make these representations. They contend that  they were 
acting in  tlie scope of their apparent authority when they made these 
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representations; that the Cox Mfg. Co. did not know Mr. Corbitt had 
told then1 not to make these representations; they had the right to rely 
upon the fact that they had authority to make them and that they were 
acting, not only in the scope of their apparent authority, but actual 
authority. Plaintiff contends apparent authority is to 130 what is neces- 
sary to be done in order to carry into effect the purpose for which they 
were sent down there, and that you should therefore find from this eri- 
dence, by its greater weight, not only that these representations were 
made to them and relied upon, but that these men were acting in the 
scope of their authority and did bind Corbitt Buggy C'o., and that you 
should answer the first issue 'Yes.' (This issue was as follows : Did the 
plaintiff execute the contract for the purchase of 25 autonlobiles re- 
ferred to in the pleadings, upon the representations and warranties of 
the defendant, as alleged in the complaint ?) 

"On the other hand, defendant, Corbitt Bugg- Co., contends you 
ought not to find that any such rcpresentations were m:de as to the Cos 
Mfg. Co. by it as principal or by anybody who had authority to bind 
it. They say that these representations were not made; that Cox Mfg. 
Co.  ranted to buy a cheap autoniobile and picked these out because 
they were cheap, and that they ought not to hare  cspected to hare 
gotten a great deal for so little money as that;  that some correspondence 
took place and they advised Cox hifg. Co. that they ~vere' distributors 
before any representation that might hare been made was binding upon 
them as agent, but only upon their principal, the Argo Xotor Co. 

Corbitt Buggy Co. contends that it was merely an agent; that while 
it may hare had a little commission, that ~ ~ o u l d  not bind them; but they 
contend that Carter and Teachy made no such representation as testi- 
fied to by some of the witnesses in this case; that they i3erely vent down 
there, and that they had been sent a folder or circular, and that Cox 
and Hunsucker had read this circular and had made up their minds 
to buy them when Carter and Teachy got don711 there; that they did not 
guarantee the automobile at all, and that they did not say the Corbitt 
Buggy Co. would stand behind any of these automobilq and that you 
should find that no such representations were made; !hat even if you 
find Carter and Teachy made these representations, that you ought to 
further find they were not acting in the scope of their authority; that 
Cox Mfg. Co. ought to hare known, by the exercise of reasonable fore- 
sight and prudence, that it was only an agent and -'that Carter and 
Teachy had no authority to guarantee these automoldes at all, and 
that when you come to consider this you will find they signed the con- 
tract and paid the money and that their remedy would be against the 
Argo hiotor Co., the one who sold these automobiles as principal to the 
Cox hffg. Co.; that even if you find these men made these representa- 
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tions, that  they ha re  both testified they did not hare  authority to make 
them and that  they were not acting in the scope of their apparent au- 
thority, and that  they ought not to be held personally liable for the 
breach of this contract. They say the contract v a s  made x i t h  the Argo 
Motor Co., and that  nowhere docs the name of Corbitt Bugg.  Co. 
appear except nhere  it says the Corbitt Buggy Co. n a s  distributor of 
this automobile, and that Teachy and Carter ne re  only acting as agclitq 
of the Argo Motor Co. i n  this business, and contends that  from all the 
eridence you ought not to be satisfied by the greater   eight of the cri- 
clence that  thex are  personally liable for any ua r ran ty  or guaranty and 
that you should answer this issue 'So.' " 

T h e  3, 4, 5, 6, 7 ,  8, 9, 10, 11, 12, 13  and 15 groupings of assignnlrwts 
of error include the other excrptions talien by defendant, Corbitt Buygy 
Co. The  14th grouping of assignments of error colers the defendant's 
55th exception, 15-hicli has been considered under the first grouping of 
assigrinlents of error. 

We see no error in the charge on apparent authority or the question 
of damages. I t  n-ill be noted that  the verdict n a s  for less damages tllali 
claimed by plaintiffs. I f  error on the questioll of profit, i t  u.a, :lot 
prejudicial. 

WP can see no prejudicial or rerersible error in these assigmileiit~, 
under the theory and law as we construe it, on nllicll this case was 
tried. The questions are mainly facts which were for the jury to pa,.; 
on. I t  may be a hardship on the defendant, but that  v-as a inatter for 
the court below am1 the jury. W e  can only pass on matters of Ian. or 
legal inference in cases of this character. 

W e  h a r e  gone through the record and considered carefully the argu- 
ment and well-prcpared briefs of counsel, and can find 

S o  error. 

STACY, J., ~ I i s sen t~ .  

GEORGE E. IiIDDF:R, EXECUTOR OF ICARIS D. BAILEY, DECEASED. T. AIRS. 
CHARLOTTE P. BAILEY, GVARDIAS OF CLARICE BAII.ET ASD 

EDTT'BRD P. BAILI<Y, ~ 1 1 ~ 0 ~ ~  U Y D E R  TI IE  AGE O F  FOURTEES YE-IItS. 

(Filed 2 A ~ r i l ,  1024.) 

1. Wills-Intestacy-Presumptions. 
While there is a prebumption that a tc.~tatris intended to dispoie of 

her entire estate by \\ill, it must give nay \;hen by the plain language. of 
t,he nil1 it appears by its interpretation as a \\hole that she omitted from 
the \\ill a part of her estate, as to nllich die had died intestate. 
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2. Same--Descent and Distribution. 
Where the testatrix died seized of an inheritance derived from her 

mother, consisting of lands, stocks, etc., and also of an estate or property 
otherwise so held, and devised all of the property derwed by her from 
her mother and other certain shares of stock to her two sisters, without 
residuary clause or other disposition by her will, interpreting the will as 
a whole, i t  is held that by the clear language of the wil , admitting of no 
extrinsic aid of interpretation, she died intestate as to all property not 
derived by her from her mother escept the stock named, and the residue 
of her estate descended upon her heirs a t  law. 

CIVIL A C T I O I ~  tried before Cranrner, J., at  October Term, 1923, of 
NEW HAKOVER. Appeal by defendants. 

E. X. Bryan for plaintiff .  
Be l lamy  d Bellamy and Rountree d? Carr for defendtsnfs.  

CLARI~SOX, J. Kar in  D. Bailey died in  New Hanover County on 14 
September, 1921. ,It the time of her death she left surviving her two 
sisters (1 )  Virginia Bailey Chisolm and (12) Frances Bailey Kidder, 
and Clarice Bailey and Edward P. Bailey, infants under 14 years of 
age, only children of her brother, Edward P. Bailey, deceased. She 
left a will, and the plaintiff, GEO. E. Kidder, is the sole executor. The  
other executor appointed, Walter S. Storm, declined to qualify. 

This  was a holograph will made by Kar in  D. Bailey, and is as follows : 

"27 December, A. D. 1919. 

"Last will and testament of Kar in  Dahlstrom Bailey 
"I leaye and bequeath to my two sisters, Virginia Bailey Chisolm 

and Frances Bailey Kidder, all of my interest i n  the estate of my mother 
(Annie Empie  Bailey) including all real property, stocks and bonds, 
and all of my  interest in the Wilmington I ron  Works, to be divided 
equally between them, share and share alike, except as lwreinafter noted. 

"I leare and bequeath to my  sister Frances Bailey Kidder my gold 
ring with three diamonds, for  her lifetime, a t  her death to go to my 
niece, Virginia Empie  Chisolm-if my sister Frances B. Kidder has 
not a daughter named Ann Empie  Kidder. 

"I leave and bequeath to my  friend, May Houston, five hundred dol- 
lars ($500) and my  gold wrist watch. 

"I leave and bequeath to my  friend, Sarah Jackson Storm, fire hun- 
dred dollars ($500). 

"I leave and bequeath to my friend, Sara  L. BIaffitt all my bureau 
silver. 

"I ask tha t  my  brother-in-law, George 'E. Kidder, and my  friend, 
Walter W. Storm, act as my  executors, and that  no bond be required of 
them. K A R I ~  D. BAILEY.)' 
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I t  appears froni the language of the  whole nil1 that  Kar in  D. Bailey 
was a woman of more than ordinary intelligence. She  had real and 
personal property other than  what she received from the estate of her 
mother, Annie Enipie Bailey. She  received from her mother's estate 
real property, stocks and bonds. The  sole question presented to this 
Court is whether h ~ r  d l  to her two sisters not only included the estate 
received from her mother but all other property she owned a t  her death. 
I f  this was the language and intent of the will, tlle whole estate wcnt 
to her t ~ o  sisters and the two children of her deceased brother, Edward 
P. Bailey, defendants i n  this action, get nothing. 

The portion of tlle will that  the contention is  over is as follows: "I 
leave aiid bequeath to my two sisters, Virginia Bailey Chisoliri and 
Frances Bailey Kidder, all of my  interest in the estate of my  mother 
( h n i e  Empie  Bailey), including all real property, stocks and bonds, 
and all of my interest in the Wilinington I ron  MTorks, to he divided 
equally between them, share and share alike, except as hereinafter 
noted." 

I t  is agreed by the counsel for  the contending parties, and it is the 
law, that it is an established rule of law that the presumption is, when 
a party makes a will that  he disposes of his entire estate, and so intencls. 
A-111e7z z s .  Cameron, 181 N. C., 120;  Austin v. Austin,  160 S. C., 367; 
Peebles v. Graham, 128 N. C., 225;  Blue v. I l i f t er ,  118 5. C., 580;  
Reeces V .  Reeces, 16 N. C., 386. 

Usually there is a residuary clause in a will which generally deals 
with all property not before disposed of in the will. I n  tlle will under 
consideration there is no such clause. 

From the record-in the judgment-it appears, " I t  was admitted that 
Kar in  D. Bailey had some property which she iiihcrited from her 
mother and that she had other property that was not iiiheritcd from 
her mother, in addition to her interest i n  the Wilmi~igton I ron  Works." 

'(There is a cardinal rule, also, that  the heir should not he disin- 
herited except by express devise or by one arising froni necessary ilnpli- 
cation, by which the property is gireii to another, though the right of 
the testator to omit the heir from his will is  not to be denied or cur- 
tailed." Underhill oil Wills, sec. 466; Dunn t). Hines, 16-1 N. C., 117. 

The  true rule is laid down by .4dams, J., in JlcIrsrr v .  XcAinne!j ,  
184 N .  C., 396, where it is  said:  "The question is not what the testator 
intended to express, but what he  actually expressed in h is  will, when all 
its provisions are considered and construed in  their entirety. Patterson 
v. Wilson,  101  K. C., 586 Francks v. St'hitake~, 116 S. C., 518; Chezcn- 
i n g  21. Mason, 158 N .  C., 579; D u n n  t*. Hines, 164 N.  C., 114;  Taylor 
v. Brown, 165 N. C., 157;  i2fcCallum v. ~llcCalZum, 167 IT. C., 310." 
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'This rule should al~vays be followecl, especially n l i e ~  it is ~on401ia1it' 
wit11 justice and natural affectiol~. 1)id the testatrix i itend to esclutle 
from her d l  the illfant children of her d ~ w m e i l  hrotlier ? I f  die ditl 
shc could in clear language have snit1 so. The  will i~ltlicatcs that the 
testatrix 1 ~ 1 s  a voniaii of more than oidinary scnse nnd ability; her 
Englisli and la~lguage, and the whole will, indicate that  she v-as n 
woman of education. What is her languagtt? "I leave and bcqucnth to 
my tn-o sisters, Virginia Bailey Cliisolni :1nd Frances Bailey Kidder, 
al l  of my i n f e w s f  in flte estate of UI!J i n ~ t l ~ c r  (italics ours) ( L l ~ ~ n i c  
T*:nipie Bailey), i~lcluding all real property, stocks antl bonds, a~l t l  all 
of 111~- interest in tlie MTilnlington I ron  Tl'orlrs, to be tlir-itlcd equally 
htn-een them, share and sl~arcx alike, except as  hereinafter noted." Slic 
d o ~ s  not conr-ey al l  of h e r  p r o p e ~ t ? ~  but "a l l  of m y  i n f e w s t  i n  t h e  cstatc 
o f  m y  ~ n o f h e r , "  and names her mother (Annie Empie  13ailcy), so tllertl 
could be no mistake as to the estate, and thcn she name?: vl iat  the cstntc. 
consists of, "including all real property, storks a ~ l d  bonds." S l ~ c  hall all 
interest in the Wihnington I ron  Korks  and vlien she conlcs to that- 
all of that  must go to thrse two s i s t ~ r ~ .  ' ( a ~ c l  ~ ~ 7 1  of In: iutwest ill tlw 
Wilrni~lgton I ron  l\Torks," then c2omc>s "to be t l iv idd  equally hctn e t l ~ ~  
tliem, share and share nlilre, except as I~erclnafter uotetl." 1'11e11 co111tw 
niinor bequests to other parties. 

'There is no ambiguity about the d l ,  the language is plain and means 
~r l in t  it says-that the testatrix left to her two sisters, Virginia B a i l y  
Cllisolrti and Fra~ices  Bailey Kidder, all of her interest in the estate of 
11cr mothcr, A h l l i c  Empie Bailey, and all of her intei.est in the Wil- 
n i i ~ ~ g t o n  I ron  Tl'orkq. , l q  to her other prol~crty she d i d  intestate, ant1 
Clarice and Edward P. Bailey, infant children of her deceased l~rother,  
Edn-ard P. Bailey, are entitled, as heirs a1 Ian., to their share in any 
other property that Rar iu  D. Bailey died seized and yossessed of. 

T\-c conclude that, by the proper co~istruction of said will, tlie said 
Karin D. Bailey died intestate as to all of her property, except that 
which die onned in the TVilmington I ron  Works, antl also as to that  
whicli she derived from the estate of her inothcr, and the appellant'. 
~\-:lrtls, as heirs at law ant1 distributees, by rcaqon of being the c l i i l d rc~~~  
of Etl~vnrd P. Bailey, deceased, h r o t l i t ~  of Kar in  D. Bailey, a rc  cntitlc(1 
to share pro rata v i t h  T'irginia Bailey Chisolm and Frances Bailey 
IGtlder in the distribution of all of the property of vhich  she died ill- 
testate. 

Tl'l~cre the language is clear as to the iiitmt of the testator a11d t11cl.c 
is 110 latent ambiguity, there can be no cxtr,nsic proof. 

I n  V c D n n i e l  1%. Icily. 90 S. C., 602. X c r r i t n o n ,  C. J., snitl: "If a v i l l  
is sufficiently distinct and plain in its nieanxng as to en: ble the court to 
P:I,Y that a pmticular person is to take. and that n particular t h i ~ l g  
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passes, t h a t  i s  sufficient, a n d  i t  mus t  be construccl upon its face  TT-ithout 

resortiiig t o  extraneous methods of explanat ion to  g i r e  i t  poilit. A i ~ i y  

other  r u l e  n oulcl place i t  pract ical ly  n.it11iii t h e  11olvc.r of intcrcsteil lwr- 

sons to  m a k e  a testator's xill, so as  to  meet the  c o n . i e n i e i ~ e  a t d  n i shcs  

of those 1~110 riiigllt c la im to  t a k e  under  it." 11'lllicin1~ r.. L l a l l ~ y ,  17s 
S. C., 638. 

F r o m  t h e  r i e n  n e t ake  of th i s  w s e  n (, t l ~ i i ~ k  tlierc TT;I< 

E r r o r .  

IN RE J O H S  COSTON Aaso ELLES COSTOS, MISOR~.  

(Filed 2 April, 192-1.) 

1. Juvenile Conrt~-Ju~ents-.4ppeal and Error-Statutes. 
Public I , a w  of 1010, now C.  S., cli. 90, ar t .  2, sect;. S-39 c l  scg., arc  

vaiid constitutiol~:~l provisions for the uncarc3cl for mid destitute c.11iltlren 
of the State under certain administratire and judicial l)on.ers couferrcd 
upon the clerks of the Superior Court, etc., u s  jurenile courts \\.it11 l)c~\rer 
to initiate mcl examine a u ~ l  pass u1)011 cases c o n ~ i ~ i g  \\.ithill tlie statutory 
provisions, and where, f o l l o ~ i ~ ~ g  the statutory procedure, thcse jurt>nile 
courts have determined and adjudged that a certain child comrs ivit11i11 
their jurisdiction, such action is within the jndici:il l)o\\ ers confcrrwl. ant1 
fixes tlie status of the child as n \\-arc1 of the Stntr,  :~ntl tlrc. cwutlition 
continues until the child bcconlw of age. unless aud uutil rucah uljndicn- 
tion is modified or reversed by further judgment of the jurc3nilt) c.ourt or 
by the judge of the Superior C'ourt hearing the case on :~plwal as the 
statute provides. C .  S., SOZS, 6030, 505-1. 

2. Sam-Habeas Corpus. 
The statutory remcdy by appeal being provided from the detc~rmir~ation 

of the juvenile court from its judqment that n certain thild conic~s I\ ithm 
the statutory provisions, and the status of the child has been nccerrnincd 
by the juvenile court a s  being that  of a n a r d  of the State. the \ \ r i t  of 
h a b e o s  cotpus is not a ~ a i l a h l e  to the pnrcnt or otlirr clnil~iinc the cl~ild. 
unleis in rare and cxccl~tional caws nhereiri the velfaie  of the child has 
not been properly provided for. C'. S., 5.154. 

3. Sane-Parent and Child-Sotice. 
Where the juvenile court has examinecl into the condition c~f a c.hiltl. 

and has atljut1gc.d that the child is of ~vandering or dissolute parents, ant1 
living with i ts  poor and dependent yranill)arc.nts, who had acquiesced in 
the inrestigation and its results, i t  is unnecessarF to the valid niljudic:~- 
tion fixing the child as  a n-arc1 of the State and taking its custody accortl- 
ingly, that  the parents should hnrc heen notified to hc prclscmt : ~ t  thc 
inrestigation, though such course is to be comnm~tlcd ~ 1 1 ~ 1 1  the clliltl is 
living with its parrnts or m d e r  their control, or a rc  liring at  the tinie 
within the jurisdiction of the court. C. S., 5046, .JOli. 
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4. Sanid~llisdiction-Conflict of Courts. 
Where the parent of a child that has bfsen adjudicat~?d a ward of the 

State under the statute relating to juvenile courts afterwards claims the 
possession of the child, the procedure requires that she make application 
to the juvenile court that had adjudicated the matter in order to avoid 
conflict and uncertainty as to the status or condition of' the child, to the 
end that an investigation be made of the circumstances in the course and 
practice of the courts. 

HABEAS CORPUS proceedings instituted on petition of ]Mrs. Dolly Ruth 
Fuller for possession and control of her two minor children (John and 
Ellen Coston) by a former husband, and heard before his Honor, 
Grady, J., at Raleigh, N. C., on 11 January, 1924. From the pleadings, 
admissions, affidavits and exhibits in  the cause and recognized as trust- 
worthy evidence in his Honor's judgment, it appears that at  the time 
of the proceedings instituted and writ served, the two children, aged 
respectively 11 and S years, were in the care and keeping of respondent, 
John J. Phoenix, as superintendent of the North Carolina Children's 
Home Society, Inc., at Greensboro, h'. C., not a State institution but 
one for the care of such children, duly approved for the purpose by the 
State Board of Charities and Public Welfare, and that they had school 
facilities and were otherwise well provided and cared Eor and were so 
placed under a decree of the juvenile court of Duplin County, entered, 
after full investigation, on 21 June, 1923, and in which these children 

' 
were adjudged to be dependent and neglected and were ordered to be 
placed at  said institution, and under the rules and regulations thereof, 
as wards of the court and subject to its further orders as their well-being 
might require. 

That at the time of this decree entered, and for a long time prior 
thereto, the former husband and father of these children had left his 
wife and his whereabouts was unknown. That the mother had for quite 
a while been roaming about in a questionable manner, and at the time 
of said investigation she was living in improper association with her 
present husband, a corporal in the U. S. Army, moving from place to 
place, in Baltimore and elsewhere, claiming that they were married. 
That petitioner was not divorced from her former husband until August, 
1923, after present decree entered. The children at  the time of the 
hearing had before the ju~eni le  court were making their home in Duplin 
County with their grandparents, Mr. and Mrs. Tobe Tucker, very poor 
people, the father being an inefficient person, having an allowance from 
the county of Duplin as a pauper, and the grandmother dependent on 
the aid of others, and the children were not sufficiently clothed or fed 
or cared for. 

That these conditions were the subject of concern to the welfare officer 
of the county, and after conference with the grandparents, a warrant 
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was issued arid served on the children, and they were brought before 
the juvenile court, attended by their graiidmother; their coudition was 
fully examined into, a i d  the court finding that  they were both depeii- 
dent and neglected children within the meaning of the Juvenile Court 
Act, being article 2, chapter 90, i t  was so adjudged, and that  as wards 
of the court they be committed to the institution a t  Greensboro, where 
they now are. 

That  on tlie morning of their departure to the institution they were 
brought to the train by their graiidmother, with whom they resided, etc. 

Tlicre was also evidence a t  the hearing for the petitioner tending to 
show, and his Honor so finds, that  no summons had been served on either 
of the parents of the children prior to the inrestigatiorl before the 
juvenile court, and that iieitlier of said pare i~ts  \ \ere present, and that  
tlie petitioner was now a suitable person to have charge of her children, 
and it ~ i ~ s s  thereupon adjudged that  the proceediiigs before the juveililr 
court were altogether null and roid, and that, "subject to the super- 
risiori and oversight of the courts of S o r t h  Carolina, or whererer they 
may reside," the respondent John J .  Phoenix nithirl the liext sixty days 
deliver said minor children to the petitioner. 

T o  which said judgment respondent excepts and appeals to the 
Supreme Court. 

E'ozcler, C r u ~ n p l e r  c f  But ler  for pefitioner. 
R icers  D. Johnson for respondent.  

HOKE, J. I n  1919 the General Assembly enacted a statute known as 
tlie Juvenile Court Act, making provisio~l for the care arid control of tlie 
delinqueiit and dependent and neglected children of the State, substan- 
tially as it now appears i11 chapter 90, article 2, of the  Consolidated 
Statutes, secs. 30394067, inclusive. The  statute, after conferring ex- 
clusive jurisdictioii of the general subject on the Superior Courts of the 
State. for the more efficient administration of its l~rovisions has estab- 
lished jurenile courts ill ercrg county as separate parts of the Superior 
Court, constitutiilg the clerlis of t h ~  Superior Courts as judges of the 
iurenile courts, with provisions for establishing additional jurenile 
courts for the larger cities and towiis. The  1-aliditv of the statute has 

u 

been upheld, and many of its provisions construed and applied in S. 1 . .  

B u r n e f f ,  179 N. C., 735; 8. 1 ' .  C o b l ~ ,  181 S. C., 554; In re Ilanzilton, 
182 C., 44, and other cases. 

From the principles approved in thme decisions and in further con- 
sideration of the statute and i ts  terms and purpose, it  appears that  the 
law has p r i m a r i l ~  conferred upon these juveriile courts the power to 
initiate and examine and pass upon cases coming under its provisions. 
That  these powers are both judicial and administrative, and when, 
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having acquired jurisdiction, a juvenile court has invmtigated a case 
and determined and adjudged that  the child comes n-ithi.1 the provisions 
of the lam and shall be controlled and dealt with as a ward of the State, 
th is  being in  the  exercise of the judicial powers in  the premises, fixes 
the status of the child. and the  condition continues until the child is of 
age, unless and until such adjudication is modified 01 reversed by a 
further judgn~ent of the court itself or by the Superior Court judge 
hearing the cause on appeal as  the statute provides. C. S., 5039-5054. 
And L'rickcll c. IIines, 179 S. C., 25-1, is in support of the general prin- 
c i ~ l e .  

Doubtless if it  should be made to appear that  i n  the administrative 
features of the law the child is being neglected or subjected to sucli 
cruelty, etc., as to require immediate action, the Supericr Court, in the 
exercise of its supervisory powers, may interpose for its relief, but 
unlws so provided for by statute, the writ of habeas c o r u u s  is not ordi- 
narily allo~ved as a substitute for an  appeal, and where an  appeal lies, 
such course should be pursued. As said in the o p i n i o ~ ~  in  the case uf 
I I L  re  Hamilton, s u l ~ r a , ' " ~ h e  supervision and orel<ight 2f the Superior 
courts should be exercised in an  orderly way by appeal from the juvenile 
court where such is provided by statute, and otherwise by appropriate 
writ where no appeal is available.'' 

I n  tlie present case there is no complaint as to the administratire 
features of the law, nor any suggestion &at the child is i ~ o t  being wisely 
and properly cared for in its present home; and as to the adjudication 
of the juvenile court fixing the status of the child as  a ward of tlie State, 
there is  ample provision in the statute, and a t  any tinw, for either a 
nlodification or reversal of the judgment, and for an appcal to the 
Superior Court in case t l ~ r  application is denied. Thus, in section 5054 
of the Inn-, it  is provided : 

"Jlodificafion of Judgment : Refurn  of Child f o  Parents. Any order 
or judgment made by thc court in tlie case of any child shall be subject 
to such modification fro111 time to time as the court mag. co~isitler to be 
for the welfare of sucli i.hilcl, exccut that  a child committed to an insti- 
tution supported ant1 colitrollrd by the State may be ]TI( asctl or dis- 
charged only by the g o ~ e r n i n g  board or offic7er of such mstitution. 

"Any parent or gunrtlian, or, if there be no parent 0 %  guardian, the 
nest friend of anv cliiltl nl io has been or shall hereafter bc committed 
by tlie court to the custody of an  institution otllcr thax nu institution 
supported and controllctl by tlie State, or to the custody of any associa- 
tion, society or person, ~ n a v  at any time file v i t h  the court a petition 
verified bv affidavit scxtting forth under what conditions sucli c*hild is - 
living, and that  application for the release of the child has hecn made 
to and denied by such institution, association, society or person, or that  
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institution, association, society or person has failed to act upon such 
application within a reasonable time. A copy of such petition shall a t  
once be served by the court upon such institution, association, society 
or person, whose duty i t  shall be to file a reply to the same within five 
days. I f ,  upon examination of the petition and reply, the court is of the 
opinion that  an  investigation should be had, it may, upon due notice to 
all concerned, proceed to hear the facts and determine the question a t  
issue, and may return such child to the custody of its parents or guard- 
ian, or direct such institution, association, society or person to make 
such other arrangements for the child's care and ~velfare as the circum- 
stances of the case may require. 

"Any child, while under the jurisdiction of the court, sliall be subject 
to the visitation of the probation officer or other agent of the court 
authorized to visit such child." 

And in the closing portion of section ,5055, "In any case arising under 
this article the court (juvenile court) may determine as between parents 
or others 11-hether the father or mother, or ~i-hat  person shall ha re  the 
custody and direction of said child, subject to the provisions of the pre- 
ceding sections." And the right of appeal from an  adverse ruling 011 

these applications is directly provided for in section 5038. 
And v e  do not concur in the view that  the proceedings in the juvenile 

court of Duplin are yoid because no notice was served on either parelit. 
T h e n  the child is living v i t h  its parents or under their control, and 
they are a t  the time within the jurisdiction of the court, such notice 
should always be given, and even when beyond the jurisdiction, it is 
provided that  notice shall be sent them by registered niail, but a perusal 
of the portions of the law nmre directly applicable will clearly disclose 
that such service is not always essential, and in  our opinion, on the facts 
prgsented in this record, the sen-ice as made should be held sufficient, 
and the court had full jurisdiction of the case. The  welfare of the c l d d  
being the controlling feature of such an  investigation, it r a s  never con- 
templated that  a court charged v i t h  the duty should be p?n.erless to 
pi+oceed because its parents could not be readily found, or should pro\-e 
utterly inefficient and untrustworthy. Accordingly, in sections 5046 
and 5047 of the statute it is, anlong other things, provided: 

" In  case the summons cannot be served or the party fails to obey the 
same, and in any case when it shall be made to appear to the court that  
such summons will be ineffectual, or that  the ~velfare of the child re- 
quires that  he  shall be brought for th~vi th  into the custody of the court, 
a warrant  may be issued on the order of the court either against the 
parent or guardian or other person having custody of the child or with 
whom the child may be, or against the child himself. The  sheriff or  
other lawful officer of the county in which the action is taken shall serve 
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all papers as directed by the court, but the papers may be served by any 
person delegated by the court for that purpose. 

'(Upon the return of the summons or other process, or after any child 
has been taken into custody, at the time set for the hearing the court 
shall proceed to hear and determine the case in a summary manner." 

Considering the record in view of these, the statutory provisions ap- 
plicable, it appearing that at the time of t h ~  hearing and of service had 
the whereabouts of the father of the child was unknown; that the mother 
mas living in questionable relations with her presenl husband, and 
moving from place to place, and at  this time seems to have been out 
of the State; that the grandparents with whom the child was residing 
were inefficient people, especially the grandfather, who had a pauper's 
allowance from the county of Duplin, and both he ant3 his wife were 
themselres dependent upon others, and comparatively hdpless; aud the 
record showing further that, pursuant to the statutory provision, a war- 
rant was issued and served on both of the children, who were produced 
and present at the hearing, accompanied by their grandmother, who was 
also present, and that the latter, after the decree, herself brought the 
children to the train to be taken to the home to which they had been 
committed, we are of opinion as stated that the jurenile court of Dupliu 
had full jurisdiction of the cause; that its adjudication holds until re- 
versed or modified as the law requires (011 application r ~ a d e  directly to 
that court), and that his Honor therefore was without power to direct 
the discharge of these children in habcas corpus proceedings. 

On the facts of this record, if the mother desires to hare the decree 
reversed, as stated, and the children restorrd to her, s l ~ e  should apply 
to the juvenile court of Duplin, where the rnatter may be fully investi- 
gated and the decision reviewed on appeal, according to the course and 
practice of the court, and as the right and justice of the case m a i  re- 
quire. And without intimation as to how the case should be decided, 
we deem it not improper to say that in the administration of this or 
any other, portion of this beneficent statute, the parental right should 
always be given full consideration. Speaking to this que';tion and to the 
spirit in which the law should always be administered, the Court, ill 
Burnett's case, said : 

"And if the guardianship of the child is taken over by the State they 
are allowed, on proper application, at any time to hare their child 
brought before the court, its condition inquired into, and further orders 
made concerning it except, as shown, when committed to a State institu- 
tion, and then they may apply directly to the Superior Court. And in 
any sane and just administration of this measure, the family relation- 
ship and this parental right, which are at the very basis of our social 
order and among its chiefest bulwarks, must always be given full con- 
sideration. 
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"Speaking to this question in  20 R .  C. L., 601-602, quoted with ap- 
proval in Means' case, 176 N. C., 311, the author says: 'The natural  
affection of parents is ordinarily the best assurance of the child's wel- 
fare, and the object to be sought for the  child is not so much the luxury 
and social advantages, which more wealthy guardians might be able to 
give it, as the wholesome, intellectual and moral atmosphere likely to 
be found in i ts  natural  home.' Bu t  this right and relationship, impor- 
tant as  i t  is, is not absolute and uniwrsal, and may be made to yield 
when i t  is established that the v-clfare of the child arid the good of t h t ~  
community clearly requires it. This has been held with us in numerous 
decisions concerning the disposition of children under the general prin- 
ciples of the common law and equity prevailing in this State. In  re 
T.17ai.ren, 178 N. C., 43;  In  r e  Means, 176 N. C., 307; Atkinson c. D o ~ n -  
i ~ ~ g ,  175 X. C., 244; I n  r e  Fain, 172 S. C., 790. And, undoubtedly, 
it may be so prorided by an act of the Legislature in the well ordered 
exercise of the police power." 

I t  has been suggested that on a proper perusal of the statute ally 
juveiiile court should have the power to examine into and pass upon the 
couditions of dependent or ddinquent children held as wards of the 
State, but while this may be true as to the administrative features of the 
law, and the care and placing of such child, we think, in reference to 
the adjudication fixing the child's position as a ward of the State, tho 
application to modify or reverse should be made to the original court, 
to the end that in this respect there should be no conflict or uiicertairity 
as to  the status and condition of the child. 

Fo r  the reasons stated, we are of opinion that  the judgment of the 
Superior Court be reversed. and it is so ordered. 

Reversed. 

PEOPLES UNITED BANK, RECEIVER OF THE BANK O F  SOUTHPORT. 
v. PERCY WELLS AXD JAMES HOWARD. 

(Filed 2 April, 1924.) 

1. Ranks and Banlcing-Officers-Im~l>uted Knowledge-Bills and Notes- 
Fraud-Principal and Agent . 

Knowledge of fraud in the procurement of a note by a president of a 
bank will not be imputed to a bank nhen he has acted therein to his own 
personal advantage, and in which the bank has neither participated nor 
derived any profit or advantage. 

2. Same. 
A president of an insolvent bank induced a purchaser for some of hi<: 

own stock by fraudulently representing that it was worth above par, and 
to get the purchase-money, sent the purchaser's note therefor to a 
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subsidiary bank of which he was only a npminal or inactire president, 
and which was acted upon and accepted and discounted by the officers 
thereof whose business i t  was to pass upon sucli matters, without kno\vl- 
edge or participation in the fraud, the note being payable to tlie subsidi- 
ary bank for which they were acting: H ~ ? l d ,  the fraud perpetrated bp 
the seller of the stock will not be imputed to the subsidiary or purchasiiig 
bank, and it  may recover thereon. 

3. Same-Burden of Proof. 
Where fraud is show11 in the procurement of a note, in the payee's 

suit tliereon the burden of proof is 011 the plaintiff to show tliat he \\-as a 
purcl~aser for value, before maturity, and \vitliout ki io~~ledge of the fraud. 

A l r r ~ a ~  by  defe~ldan ts  f r o m  C ' a l c c ~ f ,  J., a t  J a n u a r y  Term,  1924, of 
B R ~ - s s ~ v r c ~ ~  

I n  &lay, 1022, the  B a n k  of Southpor t  and  t h e  Comn ercial Xatiolial 
B a n k  of TYilmington were engaged i n  t h e  banking business i n  their  re- 
spec7tire ton-11s. Tlionlas E. Cooper was prcsideat of both banks, resid- 
iiig i n  TT'ilmiligton a n d  devoting his  t ime  to his  bank a t  t h a t  place. H e  
visited Sout l i l~or t  once or  twice a year  i n  connection ~ v i t l i  t h e  affairs 
of t h a t  b d i ,  which sent h i m  statements of i ts  affairs about twice a 
moi~t l i .  Occasionally tlie bank a t  Southport  h a d  more cash t h a n  i t  was 
possible to  use and  would SO not i fy Cooper a t  TViliilington, and. occa- 
hionally h e  11-ould scnd to t h e  Soutliport bank paper  f o r  d i scount  which 
i t  would sollletinlcs discount, but not alwayq. 

In May,  1022, t h e  sllares of stock i n  t h e  Connnercial Bsunl; of TS'il- 
m i ~ ~ g t o n  n.liicli had  stood ill t h e  n a m e  of '\IT. B. Cooper T1;ere transferred 
to his  brother, Thos. E. Cooper. ,It  t h a t  t ime  such bank was absolutely 
i l ~ s o l ~ e n t ,  n-hich fact ,  a s  stated i n  tlie facts  :lareed. was k n o ~ v n  to W. B .  
Cooper and  Thos. E. Cooper, cha i rman of the hoard aid president re- 
spcct iwly of tliat banli. 

T h e  ~ o t e  sued on 11-as given. a s  t h e  purchase pr ice of El0 shares  of t h e  
capi tal  stock of t h e  Coilimercial Bank ,  ant1 v a s  sold by 7'110s. E. Cooper 
to  tlie defelitla~it '\ITclls, with t h e  represcntaticni tliat sucli ltocli was worth 
$116 per  s l ~ w e .  Tliese representations were reliecl up01 by Wells, and  
lic was thereby induced to purchase t h e  stock and malie tlie note signed 
hy liimsclf a n d  endorsed by  h i s  cod~fc i ld ;mt ,  J a m e s  IIoward.  T h e  
Southport  banli loaned on tlzcl note i ts  face value of $5,000 less dis- 
count of 6 per  cent. 

A t  t h a t  t ime  t h e  affairs of the  B a n k  of Southpor t  were activelj- a t -  
tcntlcd to  by t h e  rice-prcsideiit and  cashier, both of 1v11om resided a t  
Southport  aiid who passed upon  t h e  acceptance of this  note. T 2 1 ~  note 
m s  t ransmit ted to  them i n  a letter f r o m  Thos. E. Cooper, who, a f te r  
clcscribing t h e  note, vl i ich lie enclosed, stated t h a t  i t  was perfectly good 
and  t h a t  Wells and  H o ~ v a r d  were ~ v o r t h  $100,000 net. It is uncontra- 
dicted eTidence t h a t  neither Berg  nor R u a r k ,  officers of tlie South-  
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port Bank, who discounted the paper, at the time had any l r n o ~ l -  
edge of the insolvency of the Commercial Sa t iona l  Bank, nor of the 
fact that  this note had been given by TTells in payment for  stock of 
Coinmercial National Bank purchased by hinl from Thos. E. Cooper. 
The  only infornlation they had ~ v a s  that  contained in  the aforesaid 
letter of Cooper to the Bank of Southport, which did not inform them 
of the true condition and circumstances under ~vhich  the note was talren. 
The note became clue 26 August, 1922, and was renewed for 60 days, 
and then again renewed on 2.5 October, 1922, which last renewal is the 
note in suit. 

The jury found upon the issues submitted to them: 
(1) Was the note in controrersy procured by fraud and inisrepre- 

sentation as alleged in the  ansve r?  Ansn-er : Yes. 
( 2 )  I f  so, had the Bank of Southport, a t  the time of the purcliase of 

said note, notice of such alleged f r a u d ?  Ans~ver :  S o .  
(:3) Did the Bank of Southport purchase said note for value and 

before matur i ty?  Answer : yes. 
(4)  T h a t  amount, if any, is the plaintifl entitled to recorcr of tlie 

defendants? Answer: $5,000, with interest from 24 December, 1022. 
The  court rendered judgment for that  amount in favor of the 

tiff, and the defendants appealed. 

Jos. ST' ,  Rziarl; and R u a r k  cP. C a w ~ p l ~ e l l  for q d a i n f i f s .  
Bcllarny CC Bel lamy  and Rozcnfree & Purr for clefenclanfs. 

CLARK, C. J. The defendants m o ~ e d  for nonsuit upon the ground 
that "Thos. E. Cooper was president of the Bank of Southport and 
participated jn the discount of the note by that  bank, and any knov-1- 
edge of any informality in  the note or any defense thereto known to 
him is imputable to  that bank, or, more properly, is the knovlrdge of 
the bank itself." There is no eridence that Thos. E. Cooper partici- 
pated in  the discounting of the note l)g the Bank of Southport. It is 
true that  he transmitted the note from TT'ilmington to that hank ~vit l l  
a statement of the entire solrency of the signer and endorser thereof. 
There is  nothing in the record to justify the claim in the clefcndant's 
brief that  the note was discounted by Thos. F. Cooper with the Co111- 
nlercial Sa t iona l  Bank. The note 011 its face is payable to the bank 
at Southport. 

The  court charged the jury that the burden of proof was upon the 
plaintiff to satisfy the jury, by the greater weight of the evidence, that 
the Bank of Southport a t  the time of tlie purchase of the note had no 
notice of the fraud, and that  i t  ivas admitted that  Thos. E. Cooper v a s  
president of both the Commercial Sat ional  Bank and the Bank of 
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Southport ;  that  a s  said Cooper was a t  that  time presidmt of the Bank 
of Southport, and sent the note to that  bank for purchase, any notice 
or knowledge he  had of the fraud is presumed to be imputed to the 
bank; that  is, i t  is presumed tha t  the  bank had such notice or knowledge 
of the fraud as  its president (Cooper) had, and added the following, 
which is excepted to :  "This presumption would be rebutted, ho~verer,  if 
Cooper a t  the time, and with respect to this transaction, was acting for 
himself and in hostility to the Bank of Southport, or if, as president 
of both the Bank of Southport and the Commercial National Bank, he 
felt such a greater interest i n  the affairs of the  Commercial National 
Bank, that  because of such interest he refrained from informing the 
other officers of the Bank of Southport of the circumstai~ces of the sale 
of the stock to XTells and the making by Wells of the note in  question." 

The defendants also except to the following charge: "The plaintiff 
fa r ther  contends that  the testimony tends to show that  though Cooper 
was president of the Bank of Southport, yet that  it  v-as a personal 
matter to him, and having committed a fraud in the sale of the stock, 
that  he  was then acting, in the rnattfr of the sale of the note to the 
Bank of Southport, in hostility to the Bank of Southport ;  or, the plain- 
tiff contends tha t  you should find, if there v a s  a sale of the note by the 
Conilnercial National Bank to the Bank of Southport there is testi- 
mony to show that  Cooper was favoring the Comn~ercial National Bank, 
and bwause of his  feeling greater interest in that  bank h e  refrained 
frorn gir ing to Ruark  and Berg, the officers of the Bank of Southport, 
information of the circunlstances under ~vhich  the stock was sold and 
the note mas given." 

The record does not disclose any request by the Bank of Southport 
at or about tha t  time to send clown any paper for discount. There is  
no endorsement shown by the Commercial National ~ a n k  of the note 
in suit. 

Ordinarily a bank is presumed to have notice of matters which are 
kno~vn to its president, upon the theory that he will, in the line of his 
duty, communicate to the bank such information as he has, but the law 
recognizes the frai l ty of human n a t u r ~ ,  and where the president has a 
personal interest to serre or is acting in a transaction in his own behalf, 
the presumption does not obtain that  he  will communicate to the bank 
matters which are detrimental to him. Grad?] c .  B a n k ,  184 N .  C., 162; 
d - l n t l z o ~ ~ y  c. J e f r e s s ,  172 N. C., 381; Corp.  Corn. v. B a n k ,  164 N. C., 
358; Bri te  z;.. P e n n y ,  157 K. C., 114 ;  B a n k  T .  B u r g w y n ,  110 N. C., 273. 

In  LeDuc  C. X o o r e ,  111 S. C., 516, i t  appc>ared that  Moore mas presi- 
dent of the bank and, with the cashier, constituted the discount com- 
mittee, and actually participated as a member of such committee in dis- 
counting the note ill question. 
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Bank ?;. B u m s ,  49 1;. R. A. (S. S.) ,  $64, also differs from this case 
in that  the payee of the note in that  case mas president and actire man- 
agcr of the barilr; that  he sold and discounted the notes to the bank, and 
in so doing acted for liirliself personally and as  endorsee and also for the 
bank as its lm&Jen t ;  that no other offirer or person connected with the 
bank had ariything to do with tlic purchase of the note, and it had no 
notice or knowledge of any facts that ~i-ould invalidate said notes in the 
hands of the preside~it. That  case cites 1 n x e ~ i f y  2%. Bank., 139 Xass., 
332, as follons: ( T h i l e  the knowletlge of an agent is ordinarily to be 
1mputec1 to the principal, i t  nould appear now to be well establislictl 
that there is an exceptioli to the construction or imputation of noticr 
from the agent to the principal in case of such conduct by the agcwt as 
raises a clear presumptioli that  he  did not comniunicate the facts in 
controrcrsv. as nhc re  tlic comnlunication of the facts would have ncces- " ,  

sarily prewntecl tlic c o l ~ s ~ n ~ n i a t i o n  of the frmld the agent x i s  rngogetl 
in perpetrating." 

I n  CYui.f is I ! .  1;. S., 262 U. S., 215, the agnit whose kno~vlctlgc was im- 
puted to the principal n-as actirelg carrying on for the pri~icipal  the 
spccific work for which the agent had been appoiatcd. 

I f  the Co~iiincrcial National Bank, of which Cooper was actively the 
president, liatl d i s t ~ o u ~ ~ t e d  this p a l m  nit l i  said bank and transniittrtl 
it to tlie Cank of Southport, the knov-lcrige ~vliicli he possessed woultl 
hare  been iriipntetl to tlie bald< in T i lming to~ i ,  hut thew is no criclcl~ctx 
to that  effect. I t   doc^ appear that I i ( x  vn s  preiitlcnt only in nmlic of the 
Bank of Southport anti did not a c t i ~ e l y  manage tlic affairs; tliat lie 
lived in  Tl'ilrnington, nl icw the Coriiniercial Sat ional  Bank did husi- 
ness, and only ncnt  to Southport once or tvice a year in coi~ncction 
wit11 tlic  affair^ of the Bank of Sontliport, to which the paper on its face 
was made payable. 

Upon the eridence tlie jury might rcaronahl- infer tliat Tlios. E. 
Cooper "frlt such a greater interest in tlie affairs of the Coninicrcial 
National Bank, and  that  because of such iiitcrest he refrainmi from 
illforming the officers of the Bank of Southport of tlic circun~stanees 
of the sale to TTrlls and the ninking by Tl'ells of the note in question." 

The  Commercial Satiol ial  Bank, of nliicli Tlios. E. Cooper n a s  the 
actire president arid n i a n a g t ~ ,  would he fixed with the notice of fraud 
practiced h -  2iirr1 upo11 the defendants in this co~nlection, hut this would 
not be true as to the Bank of Southport, of ~vliich lie r a s  only noininally 
president, and d o s e  affairs, upon the evidence, were managcd by its 
rice-president and cashier. 

W e  think that there is no error in the charge in  the particulars re- 
ferred to. I n  Bank v. Burgzcyn, 110 K. C., 267, it was held that a bank 
was not affected with coristructivc notice by reason of the actual knowl- 
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edge of its president, when the latter was dealing with it in his indi- 
vidual capacity, and not acting officially for the bank in  ally manner 
concerning the  particular transaction. 

I t  has been frequently held that  notice to an  officer of a bank or other 
corporation of an  equity will not be imputed to tlie bank or corporation 
when such officer was clearly not dealing for the bank or corporation, 
but was dealing for himself with the bank or corporation. This case is 
stronger because here Thomas E. Cooper inade i n  outside transactioii, 
the sale of stock in  another bank to defendants, and had no Dart i n  dis- 
counting the note they gave which is in suit. 

The  eridence justified the jury in finding that  in this case, where the 
note was payable to the Bank bf ~ o u t h p c h  and discounted by it, the 
mere fact that  Tlios. E. Cooper, who made the f r a u d ~ l e n t  representa- 
tions and profited by it,  would not be imputccl to the Bank of South- 
port, of which he v-as only iiomilially president, when its officers, actu- 
ally and actirely conductilig its affairs, had iio Bnowletlge of the fraud 
perpetrated up011 the defendants which was in ilon.ise a part  of the 
transaction by which the defendants executed their note to tlie Bank 
of Southport and received the net proceeds of the same. 

The only other assigl~incnt of error i n  the defendant's brief, to the 
eridence, does not require discussion. 

Tlie Bank of Southport loaned the defendants the $5,000 on their note 
now in suit, and the jury l i a ~ i n g  found that  such ban'i had no notice 
of the fraud,  and that  it purchased the note for value and before ma- 
turity, i t  was not affected by the fraud of Thos. E. Cooper in  procuring 
the defendants to execute said note for his iiidividual benefit. and is  
entitled to recover the sum loaned. 

xo error. 

(Filed 9 April, 1024.) ' 

1. Limitation of Actions-Statutes-Paplent. 
C. S., 416, proriding that a promise to repel the runniug of the statute 

of limitations, unless contained in some writing signed br the party to be 
charged thereby, etc., expressly excepts from its prorisions the effect of 
any payment of principal or interest, thereby lea~ing as lo such payments 
the principles obtaining a t  common law before the enactnlent of tlie 
statute. 

2. San1e-Instruction~.-1p11eal and Error. 
When the running of the statute of limitations woud otherwise bar 

an action upon an account, and there is evidence tendine to show a credit 
thereon was agreed to by the creditor and debtor within the three-year 
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period, and accordingly given, the effect of this credit to repel the bar 
relates to the time of the agreement made and effected; and an instruc- 
tion that made it depend upon the time of the debt incurred for which 
the credit was given, is reversible error to the plaintiff's prejudice. 

APPEAL by plaintiff from Gracly, J., at  August Term, 1923, of 
D~PLIS.  

Civil action. The  action is to recover a balance due on account. 
Plea, the statute of limitations. Summons issued 24 December, 1921. 

There was evidence on the part  of plaintiff tending to show that  he  
had a running account for goods sold and money advanced, etc., against 
defendant, ~ h o  mas his brother, a large part  of which was for items, etc., 
bearing date in  1897 and 1898, to the amount of $750 and more. There 
Irere also some additional items in 1399 and 1905 and 1906, and also in 
1917. That  i n  1919 he approached his brother and solicited a payment 
of or on the account held by plaintiff, saying, among other things, that  
plaintiff was indebted to defendant for building a house on plaintiff's 
land in  1898, and which was to be paid for when a settlement n-as had 
between them, ascertaining the amount due. That  no such settlement 
v a s  ever had to that time, and plaintiff suggested a credit of $150 as a 
proper amount to be alloved for building the house. Defendant said he 
had forgotten about the house, and to give him credit for what plaintiff 
thought it x i s  worth. Plaintiff said he ran the amount u p  to $200 for 
the house, and asked defendant if that  was satisfactory to him, and he 
replied, "Just w h a t e ~ e r  you think is right," "and I thereupon gave him 
a credit on my account for $200. This  lvas on 10 January,  1919." 
Plaintiff testified further as follows : 

"I was at his house when I gave him credit for  the $200. I asked if 
he could not pay me something, and he  asked how much he owed me. 
H e  said, if I thought $200 was what building the house was ~vorth,  to 
give him credit for  what I thought i t  ~i-ortli, and I told him I ~vould 
give him credit for  $200. I did not show him the original account. 
The book with the original account had been left with him. I had 
added the account up, and when I got the book the account was torn 
out, and that  is the reason I have not got the original account. This is 
the original book of accounts. Here  is where he tore i t  out. This 
account v a s  not indexed; don't know why; just put the whole thing in 
the book. After the account was torn out, I remembered the dollars it 
amounted to, but not the cents. I didn't get the whole thing. H e  
bought a stock of goods from me in  1897. The oil tank and scales were 
left ~ v i t h  h im in the store, Didn't sell them to h im;  he  took them a m p  
~14 th  him in 1917. I got the book from him before he left, i n  1917. I t  
Jvas about 1916 vhen  I wrote down the account I nom have. H e  left 
in 1917, and the $200 credit v a s  put dovm in  1919. I did not put d o ~ r n  
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all the account a t  one setting; did not put it all down a t  one time." 
(Book showing the account sued on, and the credit of $200 for building 
the house, offered in  evidence.) 

T h e  case was submitted on the issue whether same was barred by the 
statute. And, in reference to the effect of the alleged credit of $200 
allowed for building the house in 1508, th13 court, among other things, 
charged the jury:  "The plaintiff contends that  the work was done 
something like ten years ago, and in 1910 he  agreed that  the credit 
should be $200. Gentlemen, the time the credit must be applied must be 
at the time the work was done, and not when the credit was applied. 
Therefore, I charge you that, if you believe all the evidence in the case, 
you will answer this issue 'Yes,' that it is barred by the iltatute of limita- 
tions." 

Plaintiff excepted. Verdict for defendant. Judgment, and plaintiff 
appealed, assigning errors. 

Oscar B. T u m e r  for p l a i n t i f .  
S o  cownsel for de fendan t .  

HOKE, J. Our statute (C. S., 416) provides that  110 ackno\vledgmmt 
or promise is e~ idence  of a new or continuing contract, from which 
statute of l in~itat ions runs, unless it is contained in some writing, signed 
by the party to be charged thereby, "but this section dlws not alter the 
effect of any payment of principal or interest." And in our decisions 
construing tlie section it is held that  the> same does not restrict or - 
modify in  any way the effect of a payment under the gclneral principles 
prevailing in this jurisdiction when the statute was enacted. B a f f l e  r .  
B n f f l ~ ,  116 N. C., 161;  B a n k  7%. F l a ~ r i s ,  96 N .  C., 118; I?iggs L.. R o b r r f s ,  
85 N.  C.. 152. 

Considering the record in view of this position, the question pre- 
sented is whether the facts in evidence on the par t  of plaintiff, accepted 
as t rue  and interpreted i n  the light most favorable to him, permit the 
reasonable inference or finding that  there was a payment by defendant 
on plaintiff's account as claimed by him within three years next before 
action brought (24 December, 1921), and under circumstances consti- 
tuting a renewal of defendant's indebtedness. I n  this connection i t  is 
well understood that  mutual debts do not per se extinguish each other, 
and that i n  order for one to constitute a p:tyment of another, in whole 
or in part, there must be an agreement between the creditor and the 
debtor that  the one shall be applied in satisfaction of the other, in whole 
or pro fan to ,  according to the respective amounts. 

Thus, i n  B a n k  v. B a r r i s ,  supra,  it  is held: "The effezt of section 172 
of The  Code is  to leave the law as jt was prior to the adoption of the 
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Code of Ciri l  Procedure as regards the effect of a part ial  payment ill 
removing the bar of the statute of limitations. The  fact that  the maker 
of a note has a claim against the  holder, which the holder endorses as a 
credit on the note without the assent of the maker. will not be such a 
partial payment as d l  rebut the statute of limitations, but an  agree- 
ment to apply one existing liability to another is such a partial payment 
as will stop the operation of the statute, although the endorsement is 
never actually made on the  note." 

I n  30 Cyc., a payment is said to be "a delivery bx the debtor or his 
representative to the creditor, or his represelltatire, of money or some- 
thing accepted by the creditor as the equivalent thereof, v i t h  the i n t e ~ ~ t  
on the part  of the debtor to pay the debt, ill  hole or in part ,  and 
accepted as paymelit by the creditor." h d  in support of this definition 
the author cites, among other cases, B o d a i d  c. l l a ~ ~ l i ,  99 Cal., p. 89, to 
the effect "That payment, like a sale, call result only from the mutual 
agreement of the parties that  the transaction shall h a r e  that  effect, and 
~ivithout such consent the transaction caimot be treated by the court as 
a payment." 

-In11 in 21 R. C.  L., Title, Payment, see. 3, it is said : "The authorities 
agree that  to constitute paylnent, the money or other thing must pass 
from tlle debtor to the creditor for the purpose of extinguishing the 
debt, and the creditor must receire it for that purpose." 

And, as pertinent to the inquiry, the authorities further hold that, in 
order to constitute a renewal of an account or obligation otherwise - 
barretl by thc statute of limitations, the alleged payment must be made 
and recei~etl  "under circurnstance~ permitting the i i~ fe rcnw that the 
debtor did so in recognition of the existence of the debt and of his obli- 
gation to pay the same." Supply Co. z.. Dozcd, 146 N. C., 191;  Battle z.. 
Batt le ,  supra;  R iggs  z.. Rober f s ,  szrpra. 

On a proper application of these authorities, and the principles they 
approre and illustrate, we must conclude that  if auy payment m s  made 
by defendaut on plaintiff's account, it  took place not nhen t l ~ c  house 
was built by plaiiitiff, in 1898, but ill January ,  1019, when, according 
to plaintiff's rersio~r,  it Tixs agreed between tlie parties that defendant's 
claim for building the house should be credited as a payment on plain- 
tiff's account. Arid, oil the facts in eridence, plaintiff is  entitled to hare  
the issue submitted to the jury on the question vhethcr it v a s  agreed 
between the parties in 1919 that  defendant's claim for building the 
house should be then received as a payment on the entire accouiit of 
plaintiff or on any part of same, and if so, what part. 

There should be a new trial of the issue, and it is so ordered. 
New trial. 
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STATE v. J. S. LOWE. 

(Filed 9 April, 1924.) 

Cri~iiinrtl Law-Immigrant Agents-License-Statutes. 
An isolated instance of employment of labor ill this State for \~or l i  

in progress in another State, by either ail indi~idual or corporation, or 
by the employees of a corporation in charge thereof, does not fall within 
the intcnt and meaning of Schedule B, sec. 79, ch. 4, of' the Public Lan-s 
of 1023, being an act to raise revenue. and the fine or piinishment thercin 
imposcd for the failure to take out the lic~>nse prescribed docs not apply. 

.IPPEAL by defendant from Lnlle, J., at December Term, 1023, of 
FORSYTH. 

Criminal action, heard on appeal from n~unic ipal  court. 
The  jury embodied tlie per t inmt  facts 111 a special rcrdict, and on 

such facts, the court, being of opinion that defendant n-as not guilty, 
said defendant was acquitted and d i v h r g e d ,  and the State appealetl. 
The  said special wrdic t  and proceedings  hereon are set forth ill the 
record, as follon-s : 

"Tliat the Norfolk and T'Vestern Ra i l~vay  Company is a corporation, 
dul? organized and incorporated under the l a m  of the State of T'ir- 
ginia, arid is  ellgaged in the business of conilnon carrier of frc~igllt and 
passengers for hire, and in order to conducr such busin~ss,  is the owner 
of, and oprrates, lines of railroads in the States of Trirginia, West T i r -  
giiiia and other States, including Kortll Carolina, and among tlic lines 
o p m t e t l  ill Kortli Carolina is a line of railroad fro111 the city of 
Roanoke, TTa., to the city of TTTinston-Salem, K. C. ; that  on 1 September, 
1023, and subsequent thereto, the said Sorfolk  and Viestern Railn-ay 
Company J i m  electrifying its s t m n  railroad from lITc~lsli, W, Va., to 
Peager, W. Ta. ,  upon which line is and was located the station of 
D a ~ y ,  W. TTa. 

"That the  defendant, J. S. Lo\w, v a s  at that  time, is non-, and lins 
been for many years an employee of the said Sorfolk  a1 d Tes t e rn  Rail- 
n-ay Coinpany, holding the position of gang leader, or forenian, in the 
engineering departn~ent,  nliicli is in c l ~ a r p  of this co~lstruction n-or!<: 
that  on or about 1 September, 1923, the defendant, J. S.  L o w ,  n.as 
directed by one of the superintendents of tbe said Norfolk and TT'estcr~i 
R a i l m y  Company, who v7as in  charge of this electrification ~rorl i ,  to 
come to Winston-Salem, S. C., and employ about t~renty-fire l nborc r~  
to n-ork for said r a i l ~ r a y  company, and did furnish to this defentlant 
transportation for himself and twenty-fire laborers f r o n ~  Tl'inston-Salem 
to D a ~ y ,  TV. TTa., a t  which point tlie laborers t o  be l h e d  ve re  to be 
engaged in the n-ork of electrifying said line of the Korfolk and T\'estern 
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R a i l r a y  Company; that  the  defendant, pursuant to this direction given 
him, as aforesaid, came to TTinston-Salenl 011 or about 5 September, 
1923, and did employ in the city of TITinston-Salem eighteen laborers, 
and made a contract n i t h  said laborers i n  the city of Winston-Saleni to 
work for the Sorfolk  and Tes t e rn  Railway Company, a t  Davy, W. Va., 
at the price of 40 cents per hour ;  that on or about 5 September, 1923, 
the defendant did take and carry avny  from the city of Winston-Saleln, 
S. C., upon the transportation furnished as aforesaid, eighteen laborers, 
under the contract as aforesaid, to Dal-y, Mr. Va., vhich  laborers then 
and there n orked for the Sorfolk  and TTestern Railway Company, and 
for none other;  that  the defendant x i s  not, and is not n o ~ r ,  an officer 
or director of the Xorfollr and Tes t e rn  Railway Company, and has 
never bcrn sent out by said railroad company to employ laborers a t  any 
time prior or subsequent to this time. 

'(That a t  the time lnentioned herein, and a t  the times subsequent 
thereto, a d  since then, neither the Korfolk and TTestera Rail~i-ay Coni- 
1m1y nor this defendant had paid the liccnce, as required by the statute 
entitled (,In act to raise rerenur,' Schedule B, see. 79, Public Laws 
1023. 

"If upon the foregoing facts the court be of the opinion that  the 
defendant is guilty, the jury so find ; otherwise, they find him not guilty. 

"Not guilty. 
"The court being of the opinion that  the defendant is not guilty, the 

jury so finds not guilty for their ~ e r d i c t .  
HEXRY P .  L a m ,  J u d g e  Presiding." 

-1 f forncy -Genera l  X a n n i n g  and Assistant At torney-General  S a s h  for 
t h e  S f a f e .  

Szcink, C lemen t  cC. Hutchins a n d  F. L. W e b s f e r  for defendant .  

HOKE, J. ITnder our decisions construing this or statutes of similar 
import, it  is held that  the license tax inlposed by the law is for engaging 
in the business of procuring labor for enlplopient  i n  another State, and 
does not apply or extend t.0 a 'case where one corporation or individual 
is i n  a special instance procuring hands for his own work. Lane  v. 
C o v ~ r s . ,  139 N .  C., 443; 5'. 21. S h e p p a r d ,  138 N. C., 579; C a r r  v. Comrs. ,  
136 N. C., 125. 

I n  C'arr c. Comrs .  it TI-as held that  Laws 1903, ch. 247, see. 74, ini- 
posing a license tax  on emigrant agents, does not apply to a person ~ h o  
comes into this S ta te  and employs hands to work for him in  another 
State. 

And in Lane's case, x-here an officer of a corporation had come into 
this State and, without paying the license tax, had hired hands to be 
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employed in present work for his company in another State, Associate 
Justice Connor, delivering the opinion, said: "This case, in our opinion, 
comes within the principle of Carr v. Comrs., 136 N. C., 125, the only 
difference between the  two cases being that  in  one the plaintiff hired 
hands for himself, while in  the other he hired them for a corporation, 
of which he was a director and manager in  respect to the work for 
which the hands were employed." 

The facts as set forth in  the  special verdict, showing that  this was a 
single instance where defendant, by direction of the company's superin- 
tendent, employed a lot of hands for his company for presently doing 
the work of which he had special charge, the case, i n  our opinion, comes 
directly within the principle of the  above-cited cases, and the verdict 
and judgment acquitting defendant is affirmed. 

X o  error. 

S T A R K W E B T H E R  & S H E P L E Y  V. J. 0. W. GRAVELY. 

(Filed 9 April, 1924.) 

Principal and AgentBroker-Insurance-Ratifhition. 
Where the broker, unauthorized by the owner, has paid an extra war 

rate of insurance for water foreign transportation of a shipment of to- 
bacco, any act or conduct of the owner after the safe transportation of the 
shipment will not be construed as a ratification of the agent's unauthor- 
ized act, so as to allow the broker a right of action to recover of the 
owner the egtra rate the former has so paid. 

APPEAL by plaintiff from Connor, J., at  September Term, 1923, of 
XASH. 

Civil action, to recover the balance alleged to be due by reason of cer- 
tain insurance premiums being paid by plaintiff for benefit of the  de- 
fendant and at  his request. 

From a verdict and judgment in favor of defendant, plaintiff ap- 
peals, assigning errors. 

Battle & WTindou~ for plaintiff. 
Finch & Vaughn, L. V .  Bassett, and Manning & .'lfanning fdr de-  

f endan t . 

STACY, J. Plaintiff, a brokerage firm, specializing in marine insur- 
ance, was employed by the defendant, i n  August, 1918, to effect several 
policies of fire and marine insurance on a quantity of leaf tobacco to be 
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shipped from points of origin in  North Carolina by rai l  to Tacoma, 
Washington, and thence by water to Shanghai, China. Defendant con- 
tends that  he has paid for all the insurance authorized by him, while 
plaintiff contends that, on account of peculiar conditions, due to the war, 
additional or higher-rate insurance was necessary to  protect the tobacco - " 

from loss or damage while in transit, and that  this was authorized by 
the defendant. Plaintiff, as defendant's broker, having paid for this 
additional or  higher-rate insurance, brings suit to collect the amount so 
paid for the benefit of the defendant. 

Without stating the facts in detail, which are sornewhat complicated 
and make a rather long story, the single question of law presented by 
the appeal arises upon plaintiff's exceptioll to the following portiou of 
the charge : 

u 

"I instruct you, gentlemen of the jury, that  no conduct on the part  
of Mr. Gravely with respect to this insurance subsequent to the arrival 
of the tobacco a t  its destination, after the hazard against which the 
contracts of insurance had become effective had ceased to exist, could 
be a ratification of the contract of insurance." 

Immediately following this instruction, his Honor continu'ed: "Any 
conduct of his subsequent to that  time, however, would be evidence upon 
the contention of the plaintiff that  Mr. Gravely had either authorized 
the making of the contracts or ratified the making of them by his agent, 
the rdaintiff." 

I t  will be observed that  the insurance company is not a party to this 
su i t ;  hence i t  is unnecessary for us to say in the present action whether 
or not, as against the insurance company, a property owner may, after 
loss and before the insurer has withdrawn from the contract, rat ify the 
unauthorized act of his agent in securing insurance upon his property. 
The  authorities are not i n  harmony on this point. ATelson v. Ins .  Co., 
120 K. C., 302; Kline Bros. d Co. 1 ) .  Royal  I n s .  Co., 192 Fed., 378; 
J I a r g u s e ~  2'. Hart ford  Fire  Ins.  C'o., 198 Fed., 475 ; 42 L. R. -1. (N. S.), 
1025. and note. where the matter is fully discussed. 

As between the agent and his principal, or the broker and his cus- 
tomer, the question presented here, the decisions are uniform and to the 
effect that  where the principal, with full knowledge of the facts, accepts 
the benefits of a contract made in  his behalf, he must also bear its bur- 
dens. T h e  substance of ratification is confirmation after conduct. 
2 C. J., 467; B a n k  v. Just ice ,  157 h'. C., p. 375; Osborne v. D u r h a m ,  
157 N .  C., 262; S p r u n t  v. X a y ,  156 N .  C., 388; Johnson  v. R. R., 116 
K. C., 926; Rudasi l l  v. Falls,  92 X. C., p. 9 2 6 ;  Miller v. Lumber  Po., 
66 N .  C., 503; P a t t o n  2%. R r i f f a i n ,  32 N .  C., 8. 

As we understand the record, the  case was tried upon the theory that, 
although the defendant may not be able to recover for his loss from the 
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insurance company, yet  h e  would still  be liable t o  t h e  plaintiff if he, 
a t  a n y  time, undertook t o  r a t i f y  what  t h e  agent h a d  d m e  i n  h i s  behalf. 
T h i s  would seem to afford t h e  plaintiff n o  cause f o r  complaint.  T h e  
j u r y  found  t h e  fac t s  as  follows: 

"1. D i d  t h e  defendant authorize t h e  plaintiff t o  effect insurance on 
the  tobacco i n  question on  other  ships, IT-hen i t  was found  t h a t  i t  could 
not g o  forward  on t h e  Mexico h la ru ,  a n d  agree to  paj7 extra  premiums 
necessary, as  alleged by plaint i f f?  A. S o .  

"2 .  I f  not, did defendant r a t i f y  plaintiff's actions i n  so do ing?  A. 
So."  

T h e  record presents no reversible error. 
S o  error .  

SAM J. STEVESS v. SOUTHERN RAILWAY COJIPASY. 

(Filed 9 April, 1024.) 

Contracts-Employment fo r  Life-Consideration-Railraads. 
A contract for the continued employment of a railror d company for his 

life, in consideration of the employee's forbearance to sue the company 
for damages he has received, caused by the company's negligence, is not 
inralid for lnclefiniteness of the duration of the employment, and is sup- 
ported by a sufficient consideration. 

Same--Evidence. 
Where a railroad company is sued by its employel? for breach of a 

valid contract of employment for life, in consideration of forbearance of 
its employee to sue for damages for a personal injury negligently inflicted 
by it  while in its emplojment, eritlence uf the extent of such injury is 
competent upon the question of the sufficiency of the consideration to 
support the contract. 

Rnilroads-Consideration-Contracts-Employment -- Personal Relac 
tions. 

Where a va!id contract for the employment of personal services for life 
has been made by a railroad company in consideration of forbearance 
by the employee to sue the company to recover c1ama:es for a personal 
injury, it  is binding upon a subsequent combination of this and other 
railroads that contir~ued to accept the employee's services in recognition 
of the contract, and the principle upon which a contract of this character 
may not be assigned is  inapplicable. 

Appeal and Error-Objections and Exceptions-Instructions-Pre- 
sumptions. 

On appeal, it will be presumed that  the charge to the jury of the trial 
judge submitted all material and substantive phases of the evidence, 
when no exception has been taken thereto. 
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APPEAL by defendant from Connor, J., at  J anua ry  Term, 1924, of 
DL RHBBI.  

The  jury returned the following verdict: 
1. Did the defendant enter into contract with the plaintiff that  it  

would keep h im in i ts  employment so long as plaintiff should live, as 
alleged in  the complaint ? Answer : Yes. 

2. I f  so, did defendant wrongfully breach said contract, as alleged in 
the complqjnt ? -5nswer : Yes. 

3. What sum, if any, is plaintiff entitled to  recover of defendant as 
damages ? Answer : $1,000. 

The  plaintiff testified that  he had worked for the Richmond and 
Danville Railroad and the defendant, its successor, from 1879 until his 
discharge, xhich  took place in J u l y  or August, 1921; that  he  had been 
injured through the negligence of the road for which he  was working in 
1883; that  he had suffered later injuries, which were due to the same 
cause, and had af t r rvards  entered into a written contract executed by 
himself, Captain West, Captain Green, superintendent of the road, who 
was aftcr~i-ards general manager of the Southern Railway, and another 
man whose name he  did not renlenlber: that all these men were dead 
but had vorked for the defcmlants; that  the contract, which had been 
burned, p r o d e d  substantially that  if he  did not sue the railroad for 
his injuries it would g i re  him a job as long as he could work and take 
care of him aftern-ards. H e  further testified that  in 1916 the nresident 
of the defendant company gave him a bronze badge on one side of ~ d ~ i c h  
was the inscription, "Southern Railway Company for Loyalty," and 
on the other, "Sam J. Stevens, 1879 to 1916"; that  he mas 71 years old 
and at the time of his discharge was earning about $60 a month. 

The  defendant denied the execution of the alleged contract and intro- 
duced evidence tending to show that  the Southern Railway mas not 
organized until 189-1 and that  the plaintiff had been discharged for 
neglect of dutx. T h e  defendar~t also alleged that  the cause of action 
was barred by the statute of  limitation^, but tendered no issue as to this 
question, and none was submitted. 

Brazrley 9. Gantt and  R. 0. Everett for p la in t i f .  
Fuller & Fullel. for defendant. 

A ~ a a r s ,  J. The  first six exceptions are addressed to the adn~ission of 
eridence tending to show thc nature and extent of the plaintiff's in- 
juries. These injuries are described in  the complaint, not for the pur- 
pose of stating a cause of action, but of showing both the reasonable- 
ness of the contract relied on and the circumstances under which it was 
made. The  plaintiff alleges that  he filed no claim for damages because 
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he was assured by the company, through whose negligence he had been 
injured, that in  consideration of his waiver he should have employment 
as long as he lived, and the evidence excepted to was properly admitted 
as tending to show the consideration upon which, the agreement was 
made, and it was no doubt so understood by the jury. 

I t  has been held that contracts of this chrlracter are not against public 
policy or inEapable of enforcement on the ground of indefiniteness 
merely because the exact period of service is not specified. Hence the 
courts have sustained contracts by employers to give to servants injured 
by their negligence "steady and permanent" employmen;, or employment 
"as long as the company's works are running," or "so long as the busi- 
ness of a corporation continues," or during the life of the employee, or 
to give "a living wage required for the support of the employee and 
his family." As we have indicated, it cannot be said that the contract 
between the plaintiff and the railroad was without consideration. They 
entered into a compromise and adjustment of the plaintiff's claim for 
damagas, and "such adjustment will afford a sufficient consideration 
for the agreement whether the agreement was well. founded or not." 
Fisher v. Lumber Co., 183 N. C., 485; Pennsylvania Co. v. Dolan, 6 
Ind. App., 109; L ~ a d  Co. v. Kinlin,  47 Keh., 409; MciVullen v. Dickin- 
son Co., 63 Minn., 405; Carnig v. Carr, 35 L. R. A.. (Mass.), 512; 
Texas C. R. Co. v. Eldridge, 155 S. W. (Texas), 1010; Cox. v. Railroad, 
50 L. R. A. (N. S.) (Ind.), 453 and note. See, also, Rhyne v. Rhyne,  
151 N .  C., 400; Re Estate of Xc'C7icker, 28 L. R. A. (N. S.), 1112. 

These propositions, as we understand, are not seriously disputed, but 
it is insisted that the contract was made, if at all, with the Richmond 
and Danville Railroad, and is therefofe not binding on the defendant. 
We are not inadvertent to authorities holding that executory contracts 
for personal services involving a personal rrllation or confidence between 
the parties cannot be assigned (R. R. v. R .  R., 147 N.  C., 368), but in 
our opinion the disposition of the present appeal is not dependent upon 
a decision of this question. There was evidence tending to show that 
the contract had been duly executed on the part of the Richmond and 
Danville Railroad Company by three men, including Captain Green, 
the superintendent, who was afterwards superintendent of the defend- 
ant ;  that the defendant was formed by the combination of the Rich- 
mond and Danville Railroad and other roads, and that when the con- 
solidation was concluded the Richmond and Danville Railroad was "one 
of the constituent elements of the Southern"; that after the combina- 
tion some of the former officers continued in the service of the defend- 
ant, and that the plaintiff had been awarded a bronze medal bearing the 
two inscriptions, "Sam Stevens, 1879 to 1916" and ('Southern Railway 
Company for Loyalty." These and other circumstances appearing from 
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the evidence were sufficient to create a reasonable inference that the 
defendant, with knowledge of the contract, continued the plaintiff's 
employment and recognized and ratified the agreement under which the 
compromise was effected and the service rendered and accepted. There 
was no exception to the charge, and we must presume that all material 
and substantive phases of the evidence mere properly submitted to the 
jury. Todd ,u. Alaclcie, 160 N. C., 352; Brown v. Brown, 182 N. C., 42; 
S. v. Jones, 182 N. C., 781. 

After a careful examination of the record we find no reversible error. 
No error. 

JOHN W. HILL v. JERRY PATILLO. 

(Filed 9 April, 1924.) 

Pleadings--Judgment by DefaultIntervener-Issues-Title-Right of 
Pr*ssession. 

A landlord, intervening in an action of the mortgagee of a crop raised 
by the tenant on the intervener's land and covered by the plaintiff's mort- 
gage, is permitted only to raise the issue as to his superior lien over that 
of the mortgagee, and not required to be otherwise plead in the action; 
and when the intervener's motion is sufficient in this respect, C. S., 840, it 
is reversible error for the trial judge to render a judgment by default for 
the want of intervener's answer, the procedure, if desired, being to require 
the intervener to make his motion more specific, or file an answer to that 
effect. 

APPEAL by A. W. Clark, intervener, from Devin, J., at October Term, 
1923, of ORANGE. 

Civil action. The action is to enforce collection of a debt claimed by 
plaintiff against defendant, and secured by chattel mortgage in part on 
defendant's crop of corn and tobacco for the year 1920, the defendant 
being a tenant of A. W. Clark, intervener. 

The summons was issued, and at  the same time ancillary process of 
claim and delivery, on 22 November, 1922, and the crop in question 
seized and delivered to plaintiff. On 25 November ,4. W. Clark filed 
an affidavit in the cause as follows: 

"A. W. Clark, being duly sworn, says that the above entitled action 
is brought by plaintiff to obtain possession of one automobile and the 
crop of corn and tobacco raised by the defendant during the year 1920 
on lands of affiant, and that he, as landlord, is entitled to the possession 
of the crop of corn and tobacco in question until his claims for rent 
and advances to the said Jerry  Patillo are satisfied, and he prays the 
court to be allowed to intervene and to set up his right to said crop of 
corn and tobacco. A. W. CLARK." 
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Thereupon an order was 'entered allowing A. W. Clark to become 
party and set up any claims or defenses he may have on giving bond in 
the sum of $500, conditional to abide by and comply with the decision 
of the court that the crops be delivered to him. Under this order the 
crops were turned over to A. TIT. Clark and are now held by him. 

Thereafter, on 3 December, 1920, plaintiff duly filed a verified com- 
plaint alleging an indebtedness of $600, and that same was secured by 
a chattel mortgage on defendant's crop for 1920, and that said sum was 
still due. 

No answer having been filed by either Patillo or Clark, judgment by 
default mas entered, which was later set aside as irregular. And at 
October term, as stated, judgment for want of answer nas  again entered 
against the intervener and the surety on his bond. Intervener Clark 
excepted, insisting on his right to a trial oE the issue raised by his affi- 
(la\-it of ownership, and this being disallowed, he appealed. 

A. Ii. Graham for plaintiff. 
G a t f i s  & Gatt is  for interpleader. 

HOKE, J. I n  C. S., 840, it is provided that in proceedings of this 
character a third person may interplead upon filing an affidarit of his 
title and right to the possession of the property, stating the grounds of 
s u ~ h  right and title, and on filing a bond in double the value of the 
property for its proper delivery and the payment of any and all costs 
and damages that may be awarded agains~ him, and on matters more 
directly relevant to the questions presented the section provides further 
that "A copy of this undertaking and accompanying :~fficlavit shall be 
served by the sheriff on the plaintiff and defendant at least ten days 
before the return of the summons in the action, when the court trying 
it shall order a jury to be impaneled to inquire in whom is the right 
of property specified in plaintiff's complaint." 

I n  such a proceeding the intervener is not called on or required, and 
indeed he is not permitted to question the validity of plaintiff's claim 
against defendant, nor to file any answer thereto which denies or tends 
to deny its validity. On the contrary, the intervener hati himself become 
the actor in the suit and on authority is restricted to the issue whether 
his claim of right and title is superior to that of the original plaintiff. 
AlIifche71 v. T a l l y ,  152 S. C., 683; X a y n a r d  v. Ins. Co., 132 S. C., 711; 
C o f t o n  ,lIills v. V e i l ,  129 N. C., 432. 

As said by the present C ' h i ~ f  J l is f ice  in Xaynard ' s  case, ",ln inter- 
pleader is entitled to but one issue, 'Does the fund bdong to him?' " 
I n  Weil 's  case it is held, among other things, "An intervener has no 
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right to interfere in  the action beh-een the original parties, he being 
interested only in  the title to the property." 

This being the position approved by the decided cases, while i t  is 
always better for an  intervener to set forth his claim with sufficient 
definiteness to apprise the  original parties of its nature and extent, if 
the affidavit is sufficient for this purpose there is no reason ~ 1 1 y  the 
issue raised therein may not be inquired of and determined by the jury, 
and the statute above referred to seems to provide that if the affida~it  
is sufficient to present the issue, this is all that  is essential. Doubtless, 
as i n  other claims of this kind xvhieh a court is called on to investigate 
or determine, if a more extended statement is desirable, looking to a 
fuller settlement of all matters embraced xvithin the issue, the court 
mag order such statement to be made and requi:-e that  a formal com- 
plaint be filed, but with an  affidavit on file in the cause of the kind 
presented in this record, a n  issue of title is clearly raised, and i t  is in 
any event erroneous to enter judgment for plaintiff because the inter- 
vener has not filed a n  answer denying plaintiff's claim. 

d s  said in some of the decisions cited, the interrener is not interested 
in  such demand or the extent of it, and his affidavit being sufficient to  
raise an  issue as to his 011-n claim, it should have been submitted to and 
detcrmincd by the jury. 

T l ~ i s  d l  be certified that  the issue raised by the affidavit be deter- 
niined n itllout prejudice to the right of the tr ial  court to order n fullcr 
statement as to tho extent and amount of interrener7s claim as la~idlord 
of the defendant. 

Error .  

STATE r. J I M  EIXISS.  

(Filed 9 April, 1924.) 

1. Taxation-Trades-Classification-Lrgislatie Discretion-Statutes. 
The Legislature has poner to tax trades, etc., and the right of classifi- 

cation is referred largely to the legi'lative diccretion, with the limit that 
its exercise must not be palpably arbitrary. 

2. S a m s G r t r a g ~ A u t o m o b i l e  Repairing. 
Chapter 4, Schedule B, sec. 77, of the Rereilue Act of 1923, irupoiing a 

license tax on the business of maintaining a garage, definiiq it to be 
''ally place nhere they are repaired or stored," includcs nithill its terms 
one who personally, and nithout employcd assistance, only relmirs auto- 
mobiles for a living on a place on the premises with his own d\rclling, 
and the statute is a valid exercise of the legislative discretion. 

_IPPEAL by defendant from C ' a l i ~ e r t ,  J., at  J anua ry  Term, 192-1, of 
NETT HASOVER. 
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Indictment for violation of section 77, chapter 4, Laws of 1923, im- 
posing license tax on certain trades and professions. The jury rendered 
a special verdict, finding the facts to be as follows: 

"I. That the defendant had a shop back of his home on his own land 
where he had tools and appliances with which he repaired automobiles 
for any one who desired the same to be repaired, that he made charges 
for his services and that he collected for the same. 

"2. That the defendant did not charge storage on the cars, but only 
charged for the repairs that were made, and received compensation for 
said services. 

"3. That the defendant had no other business except, repairing auto- 
mobiles and that he did it for his livelihood. 

"4. That the defendant employed no helper, did his own work, and 
employed no one to assist him. 

"5 .  That the defendant resides and does business in a city having a 
population of more than 20,000 inhabitants, and was doing this work 
subsequent to 1 June, A. D. 1923, and has continued since then, and has 
declined to pay the tax charged under section 77 of the Revenue Law 
of 1923 for the reason that he believed that it was a tax on his own 
labor and was in violation of the Constitution. 

"Upon the foregoing facts the jury finds that if it was a violation of 
the law for the defendant to do what he did without paying the license 
tax then the jury finds him guilty; if it i s  not a violation of the law 
then the jury finds him not guilty." 

Upon these facts, the court being of opinion that the defendant was 
guilty as charged, there was verdict of guilty, and the court imposed a 
fine of $10. Defendant excepted and appealed. 

Attorney-General Manning and Assistant Attorney-General Xash for 
the State. 

Herbert XcClammy for the defendant. 

HOKE, J. The tax in question is under Schedule B of the Revenue 
Act of 1923, ch. 4, imposing license taxes on certain trades and profes- 
sions; section 77 being on the business of maintaining or operating a 
garage, and in which a garage is defined as "any place where automo- 
biles are repaired or sto.red, for which a charge is made." 

On the facts established by the special verdict, the defendant's case 
clearly comes within the statutory provision, and we know of no reason 
that would justify us in holding the law to be in~ralid. The power of 
the Legislature to impose taxes of this general character is undoubted, 
and the right of classification is referred largely to the Legislature's 
discretion, with the limit that i t  must not be palpably arbitrary. Tullis 
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v. R. R., 175 U. S., 348; Ins .  Co. v. Bagg,  172 U .  S., 562 ; X c G o w a n  v .  
Savings B a n k ,  170 U. S., 286, cited in Efland v. R. R., 146 h'. C., 139. 

I n  8. v. W o r t h ,  116 N.  C., 1007, i t  is held among other things that  
the word "trade, when used in  defining the power to tax, includes any 
employment or business for gain or profit." And i n  the fully considered 
case of S m i t h  2). W i l k i n s ,  164 N .  C., 135-148, Associate Justice Allen, 
states as the proper deduction from the authorities on the subject: 

"(1) That  the plaintiff is engaged in  a trade within the meaning of 
the Constitution. 

"(2)  That  the General Assembly has the pGwer to tax trades. 
"(3 )  That  in  the exercise of this power the General Assembly is not 

required to tax all trades, but may tax some and refuse to tax others. 
"(4) That  the General Assembly has the power, to make classifica- 

tions subject to the limitation that  the tax must be equal on those in the 
same class, and that there must be some reason for the difference be- 
tween the classes. 

"(5) That  it has the power to provide regulations determining the 
different classes, and that these will not be interfered with unless utterly 
unreasonable. 

"(6) That if the General Assembly has exceeded its power, it is the  
duty of the courts to so declare, but that eTery presumption is in  favor 
of the proper exercise of the power of the General Assembly, and the 
courts will not declare otherwise except in  extreme cases and from 
necessity." 

The  repairing of automobiles is not infrequently of such an extent 
and character that unless the definition, as in this instance, is made to 
include both repairing and storing of rehicles, i t  would be at  times well 
nigh impossible to bring any such business within the effect of a license 
tax, and on reason and authority, we are  of opinion that  on the facts 
presented the defendant has been properly convicted. 

No  error. 

LESSIE I. WALKER v. A. T. BUTSER. 

(Filed 9 April, 1994.) 

Esta teeCont ingent  Remainders--Rule in Shelley's Ca-WilleDe- 
rises-Title. 

A derise of an estate for life. "and to her heirs if st her death she 
should leave any, and if not," with limitation over: Held, the first taker 
acquired thereunder a fee-simple title, defeasible in the event she left  no 
heirs, under the rule in Shelley's case; and where the ulterior remainder- 
man has conreyed his title to the first taker, any defect as to her having 
acquired an absolute fee-simple title is cured. 



536 I K  T H E  S U P R E M E  COURT. [I87 

APPEAL by plaintiff from B r y s o n ,  J., at February Term, 1924, of 
FORSYTH. 

Swink, Clemen t  Le. H u t c h i n s  for plaint i f f .  
ATO counsel for de fendan t .  

CLARK, C. J. This is an action to enforce a contract by the defendant 
to pay the plaintiff $2,500 for the land described in thl3 pleadings, pro- 
vided the plaintiff could convey to the defendant a deed in fee simple 
with full covenants of varranty, which he subsequently refused to do. 

The case turns upon the construction of the will of Martha E. Sides, 
a widow at the date of her death, without &ildren, vho  had adopted 
Lessie I. Walker. The defendant in this case is a kinsman of the plain- 
tiff and also of the testatrix and is milling to pay the purchase-money 
if Lessie I. Walker can make him a deed in fee simple to said property. 
The third paragraph of the will is as follows: "I gire and bequeath to 
Lessie I. Walker, whom I adopted as my own child, my house and lot, 
also lot of land known as the shop lot in Bethania belon. the house, to 
be hers her lifetime, and if at the time of her death 3he should leave 
any heirs, it is to be theirs; if not any heirs, it is to g3 to my brother, 
Charlie A. Butner, whom I appoint as my lawful executor." Charlie 
A. Butner is a kinsman of the plaintiff and defendant, and prior to the 
institution of this action executed a deed conveying ,311 of his right, 
title and interest in the land described in said paragraph to the plaintiff. 

The sole question that arises is what interest Lessie I. Walker took 
under this mill. The following is the conrise definition of the rule in 
Shelley's case, 1 Coke, 104: '(When the ancestor by any gift or convey- 
ance taketh an estate of freehold and in the same gift or conveyance the 
estate is limited either mediately or immediately to hie heirs, in fee or 
in tail, the word k ~ i m  is a word of limitation of the estate, and not a 
word of purchase." 

These words have been coilstrued in the leading cajes of X o r r i s e f t  
2'. i 9 f e ~ > e ~ ~ ,  136 K. C.,  160, and Sessoms  v. Sessoms,  144 N.  C., 121, and 
others in which the language is almost identical with that in this will. 
Under tliem a i d  nlnng other cases which have follo~red substantially 
the ~vords used in this will, these words give the property to Lessie 
Walker for life. rc~naillder to her heirs if she should lwve any, and if 
not, tlie land was to go over to testator's brother, Cliarlie A. Butner. 

I t  therefore. follows upon the plain language of the d l  that the 
plaintiff, Lessit TT';ilker, took a fee simple in the land, defeasible, how- 
ever, if she die l ~ \  inr 110 l~&-s, in IT-hich case it would go to Charlie A. 
Butner. 

Any deed tliel-I for13 n-hich she should make to the plaintiff would be 
a valid fee simple, subject to be divested if she should die leaving no 
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heirs. Whi t f i e ld  v. Garris ,  131 N. C., 148, which was reaffirmed on a 
rehearing, 134 N. C., 24, and which has been often cited since as the 
undisputed law of this subject in  this State. 

But that possible defect is cured by the fact that in such event the 
property would go over to Charlie -1. Butner, who has already con- 
veyed by deed to Lessie I. Walker all right, title and interest which he 
might have in the property in the event of her death without heirs. 

I n  P u c k e t t  v. X o r g a n ,  158 i\'. C., 344, upon language different from 
that herein, it was held that the rule in Shelley's case did not apply. 
Upon the language of this devise there can be no controrersy, upon the 
settled cases, that in this instance the devise to Lessie Walker and her 
heirs is a fee simple under the rule in S l~e l l ey ' s  case which ~vould be 
defeasible, for should she die without 'heirs it would go to Charlie -1. 
Butner. As he has already conveyed his interest to the plaintiff in this 
case, in any e ~ e n t  the deed of the plaintiff v-hich has been tendered to 
the defendant would make a good fee simple, indefeasible title. 

I n  S ichoks  v. Gladden,  117 N. C., 497, it is well said that "the rule in 
Shelley's case is a rule of law and not of construction, and no matter 
what the intention of the grantor or testator may have been, if an 
estate is granted or given to one for life and after his death to his heirs, 
or 'heirs of his body,' and no other words are superadded which to a 
certainty show that other persons than the heirs general of the first 
taker are meant, the rule applies, and the whole estate vests in the first 
taker." That is well-settled law, and has been repeated and approved 
in S m i t h  v. X o o r e ,  178 N. C., 374, citing 6 Cruise, 325, 326, 328; 
Fearne on Remainders, 196; Hargraves Tracts, 551; 4 Kent, 208, 214, 
and divers cases. 

The history of the origin and the reason of the rule are stated in the 
concurring opinion in Cohoon  v. l i p t o n ,  174 X. C., 91, and it is there 
pointed out that the original object of the rule mas to "secure the feudal 
owners of lands against the loss of wardships and other 'rake-offs7 upon 
which the feudal lords lived at a time when land was the principal 
wealth and the foundation of dignity and influence, and was a highly 
technical one, contradicting the plain intent of the grantor or devisor, 
. . . but at present it serves an excellent but an entirely different 
purpose in this State, in that it prerents the tying up of real estate by 
making possible its transfer one generation earlier and also subjecting 
it to the payment of the debts of the first taker. I t  is doubtless for 
this reason that the rule has nerer been repealed in North Carolina." 

The nonsuit granted by the court below and the decree that the plain- 
tiff held only a life estate in the land is 

Reversed. 
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HOSEA BARBEE, ESECUTOR GREES BARBEE, v. BERLINA BARBEE. 

(Filed 9 April, 1924.) 

1. Husband and Wife-Widow's Reasonable Support-Statutes-XC- 
tions-Issues-Validity of Marriage. 

The effect of C. S., 1667 (amended by chapter 123, Public Laws of 
1021), has been changed by statute, chapter 24, Public Laws of 1910, 
mid thereunder it is not now required that an issue involving the validity 
of the marriage be first determined before the wife may sustain her civil 
action against her husband for an allowance for a reasonable subsistence 
and counsel fees, pending the trial and final determination of the issue 
relating to the validity of the marriage. 

2. Smno--Death of Husband. 
The right of the wife, in proper instailctq for her reasonable support 

ant1 counsel fees, continues only during the lifetime of the husband or 
the separation of the wife from him, the \\idow, after his death, having 
in lieu thereof, acquired a widow's right and interest in his property. 

APPEAL by plaintiff from Devin, J., a t  September Term, 1923, of 
DURHAM. 

Civil action instituted by Green Barbee to have the record of mar- 
riage licenses in the office of the register of deeds for Durham County 
purged of a marriage license purporting to have been issued to Green 
Barbee and Berlina Barbee, and the return thereon tending to show the 
celebration of a wedding under and by virtue of said license, it being 
alleged that  the same was spurious, a fraud upon his rights, and con- 
stituted a cloud upon the title of his real estate. 

The  defendant set up  a cross-action or counterclainl, alleging that  
the said record was valid and regular i n  a11 respects; and defendant 
asked for a n  allowance for a reasonable subsistence and counsel fees 
pending the tr ial  and final determination of' the issues involved in  said 
action, under authority of C. S., 1667, as amended tly chapter 123, 
Public Laws 1921. 

From an  order granting the defendant an allowance for a reasonable 
subsistence and counsel fees, the plaintiff appeals. 

Brogden, Reade & Bryant for plaintif. 
B. 0. Everett and Brawley & Gantt for defendant. 

STACY, J. Plaintiff takes the position that  where the fact of mar- 
riage is i n  issue, as i t  is here, no order awarding an  allowance for a 
reasonable subsistence and counsel fees under C. S., 1667, as amended 
by chapter 123, Public Laws 1921, may be made until such issue has 
been determined by a jury. Such was the holding in  C!rezos v. Crews, 
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l i 5  N. C., 169, decided 6 March, 1918, but the lam in  this respect has 
been changed by chapter 24, I'ublic Lams 1919; and i t  is now provided 
by statute that  the wife may make application for a n  allo~vance for a 
reasonable subsistence and counsel fees "pending the tr ial  and final 
determination of the issues in~o lved  in  such action." H i s  Honor finds 
as a fact for the purposes of his order, but without prejudice to the 
rights of either party on the hearing, that  the marriage relation existed 
at the time of the conlmencement of the action and a t  t he  hearing of the 
nlotion for an  allowance. This finding is supported by ample evidence. 

The  order, which forms the basis of plaintiff's appeal, is subject to 
no legal error. Fo r  a n  interesting discussion of the subject, see l l i t e  I;. 
Hite, 45 L. R. A., '793. 

I t  appears that  after the signing of the order in question and pending 
the appeal to this Court, Green Barbec died and his executor has come 
in and made himself a party to this proceeding. 

Of course defendant's allowance for a reasonable subsistence ceased 
with Green Barbee's death, as she then acquired a widow's interest and 
rights in his property, if such she really be, which is denied by the 
executor. Gaines c. Gaines, 9 B. Xon. (Ky.) ,  299; 48 d m .  Dec., 423; 
2 A. & E. Enc., 139. ('The right to alimony continues only during the 
lifetime of the husband, or during the separation of the wife from 
him." Lockr idge  c. L o t l ~ r i d g e ,  28 Am. Dec., 52. There is no provision 
in our statute which authorizes a continuance of the alloxance for a 
reasonable subsistence after the death of the husband. Knapp c. K n a p p ,  
13-1 Mass., 353. 

Affirmed. 

LAURA BAKER SXOWDEX r. BARNARD E. B. SNOWDEN ET ALS. 

(Filed 9 April, 1021.) 

Estates-Wills-Devise-Tenancy in Common-Fkmainders. 
A "bequest" of lands to a daughter of the testatrix, her "children, her 

heirs and assigns": H e l d ,  the use of the words "her heirs" after the 
vord "children" does not b~ construction eliminate the effect of the use 
of the word "children," or give the life tenant a fee-simple title, but she 
and her children living a t  the time of the death of the testatrix take the 
lands as tenants in common. 

&TEAL by plaintiff from B i d e y ,  J., at  J anua ry  Term, 1924, of 
HENDERSOK. 

This is  a n  action to remore a cloud upon title and for that  purpose 
to construe the following section of the will, which is the only portion 
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thereof relating to the land in  question: "I bequeath and give to my 
daughter Laura, children, her heirs and assigns, all my lots of land 
with the buildings thereon in the town of 'Hendersonville, N. C." The 
court below held that plaintiff and defendants, the three children of the 
plaintiff, were tenants in  common of the land in question, and the plain- 
tiff appealed. 

G. H.  Valentine for plaintif. 
0. V .  F. Blythe for defendants. 

CLARK, C. J .  I n  the recent case of Cullens v. Cullen:, 161 N. C., 344, 
it was held that under a deed of lands made to a woman and her chil- 
dren, she and her children living at the date of the deed take as tenants 
in common. I n  that case Brown, J., says: "We think it well settled 
that where land is conveyed, as in this case, to a woman and her chil- 
dren, they take as tenants in common, and only those born at the date 
of the deed take unless there is one i n  ventre sa mew, and then such 
child would also take," citing Dupree v. Dzipree, 45 N.  C., 164; Gay c. 
Baker, 58 N.  C., 344; Heath v. Heath, 114 N.  C., 547;  Campbell v. 
Everhart, 139 N.  C., 511. This case has been cited and approved in 
the still more recent case of Cole v. Thornton, 180 N.  C!., 91, which was 
the construction of a will, and it is said: "The principle that an estate 
to A. and her children, when there are children, 'vests the present inter- 
est in them as tenants in common' is affirmed in Condor v. Secrest, 149 
N.  C., 205, and in Cullens v. Cullens, 161 N. C., 344." 

I n  Benbury v. Bu f f s ,  184 N.  C., 24, where the devise was to Dora 
Benbury and her children and her children's children, it was held: "We 
think it is clear that under the foregoing devises the title to the lot in 
question vested in  Dora Benbury and her two children living at the 
time, as tenants in common," citing the three last cases above quoted. 

The word "children" is not the equivalent of heirs, and where the 
conveyance or devise is to a parent and children it has always been 
construed with us that they take as tenants in  common. 

I n  Ziegler v. Love, 185 N. C., 42, it is said : "In a d e ~  ise of land to A. 
and his children, or issue, if there is a child or issue when the derise 
takes effect the devisees take an estate as tenants in common. Noore 
c. Leach, 50 N.  C., 88; Gay v. Baker, 58 N .  C., 344; Hunt v. Satter- 
white, 85 N.  C., 74; Silliman v. Whitaker, 119 N.  C., 92; Whitehead z.. 
Tt'caver, 153 K. C., 88; Condor v. Secrest, 149 N.  C., 205; Cullens T .  

Cullens, 161 N.  C., 344; Cole v. Thornton, 180 N.  C., !)O." 
I t  is true in this case the devise is to "my daughter Laura, children, 

her heirs and assigns," and the plaintiff contends that the use of the 
words ('her heirs" after the word "children" gave her a fee simple. But 



N. C . ]  SPRING T E R M ,  1924. 

we cannot draw tha t  inference from the word "her" since a t  the death 
of the testatrix there might have been no children, and the  use of i t  
does not obliterate the word "children" from the devise. T h e  children 
living a t  the death of the  testatrix as  tenants i n  common with their 
mother, take under the above well-settled rule of law. 

T h e  ruling of the court below is 
,Wirmed. 

C. H. TURSER v. CITY O F  NEW BERR' ET ALS. 

(Filed 9 April, 1924.) 

1. Municipal Corporations--Cities and Towns-Police Regulations--Ordi- 
names--Lumber Yaxds--Courts. 

Under the provisions of C. S., 2787, and under the provisions of its 
charter authorizing a city to pass needful ordinances for its government 
not inconsistent with law to secure the health, quiet and safety within 
its limits, etc., it  is within the valid discretionary exercise of the police 
powers of the municipality to pass an ordinance forbidding the erection 
of lumber yards within a long established, exclusively residential portion, 
and when this discretionary power has not been abused the courts will 
not interfere. 

2. Same-Eqllity-Injunction. 
Under the facts of this case i t  is held that the defendant's remedy in 

equity by injunction will not lie, there being an adequate remedy a t  law. 
HOKE, J., concurring; STACY and ADAMS, JJ., concurring in the concurring 

opinion of HOKE, J. 

APPEAL by defendants from Daniels, J., at  February Term, 1924, of 
CRAVEN. 

The  city of New Bern, by its board of aldermen, upon a petition 
signed by about 150 citizens, passed the following ordinance: 

"Section 1. Whoever establishes, maintains, operates or conducts a 
lumber yard or wharf where lumber is piled, stacked, or stored within 
the territory bounded by Johnson, Eas t  Front and Pollock streets and 
the channel of Neuse River shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined the sum of $10, and each day 
such business is maintained or conducted, or lumber is  piled, stacked or 
stored in violation hereof shall constitute a separate and distinct offense: 
Provided, this ordinance shall not go into effect until 3 February, 1924." 

T h e  postponement in the  operation of the ordinance unti l  3 February, 
1924, was made a t  the instance of the counsel of the plaintiff, who was 
present and opposed its adoption. 
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That portion of the territory of the city of New Bern within which 
lumber yards and loading wharves or docks are prohibited by the pro- 
visions of this ordinance lies along the portion of Seuse River which 
has been used almost exclusirely for resideme purposes during the entire 
existence of the city since its foundation by de Graffenreid. William 
Attmore says in his diary in 1787, w-hen he was at Neuse River on his 
first visit, that "almost all the docks, wharres and s h i p ~ i n g  were on the 
Trent River side of the town." Pictures of this water front made in 
1865, when the town was occupied by Federal troops, show no wharf 
or dock in use for any purpose on the Seuse River frolit from the Jus- 
tice wharf dovn to the south side of Broad Street, exactly as it is today. 

I t  is in evidence that this part of the city facing Xeuse River, al- 
though the city has a water frontage for several miles has been abso- 
lutely open to view for above 100 years, and is the only part of the 
rirer fronts of either Neuse or Trent rivers so open. Along this part 
of the front many of the most prominent and well-known citizens of 
S e w  Bern have resided, doubtless being largely influenced in the loca- 
tiou of their homes by this fact. This section of the shore is not only 
a place of recreation to the people, but visitors enjoy the view and speak 
of it with admiration. 

This is an action to restrain the enforcement of the above ordinance 
of the city. From the judgment of the court holding the ordinance 
invalid and continuing the restraining order, the defe;ldants, the city 
of New Bern and Edward Clark, the mayor, appealed. 

Vhi fehurs t  & Burden f o r  plaintiff. 
E. M .  Green and R. A. ATunn f o r  defendant. 

CLARK, C. J. The charter of S e w  Bern, chapter 82, section 27, Pr i -  
rate Laws 1899, provides: "Section 27. That the board of aldermen 
shall have power to make, and provide for the execution thereof, of 
such ordinances for the government of the city as it niay deem neces- 
sary, not inconsistent with the laws of the land. I t  shall hare power, 
by all needful ordinances, to secure order, health, quiet and safety within 
the same and for one mile beyond the city limits. I t  may require the 
abatement of all nuisances within the city at the expense of the person 
causing the same, or of the owner or tenant of the ground whereon the 
same shall be." 

C. S., 2787, provides: "In addition to and coordinate v i th  the power 
granted to cities in subchapter 1 of this chapter, and any acts affecting 
such cities, all cities shall have the following powers: 

"6. To supervise, regulate or suppress, in the interest of public 
morals, public recreations, amusements and nntertainmtlnts, and to de- 
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fine, prohibit, abate, or suppress all things detrimental to the health, 
morals, comfort, safety, conrenience, and welfare of the people, and all 
nuisances and causes thereof. 

"7. To pass such ordinances as are expedient for maintaining and 
promoting the peace, good government, and welfare of the city, and 
the morals and happiness of its citizens, and for the performance of all 
nlunicipal functions. 

"16. To regulate, control, and prohibit the keeping and managenlent 
of houses or any building for the storage of gunpowder and other com- 
bustible, explosive, or dangerous materials within the city, and to regu- 
late the keeping and conreying of the same, and to authorize and regu- 
late the laying of pipes and the location and construction of houses, 
tanks, reservoirs, and pumping stations for the storage of oil and gas. 

"26. To prevent and abate nuisances, whether on public or private 
property. 

"27. To regulate and prohibit the carrying on of any business ~i-hich 
may be dangerous or detrimental to health. 

"28. To condemn and remove any and all buildings in the city limits, 
or cause them to be removed, at the expense of the owner or owners, 
~vheli dangerous to life, health, or other property, under such just rules 
and regulations as it may by ordinance establish; and l i k e ~ i s e  to sup- 
press any and all other nuisances maintained in the city." 

I n  R. C. L., see. 140, p. 834, it is said: "Aesthetic colisiderations 
hare furnished the m o t i z e  for the enactment of numerous regulatioiis 
relating to the mainteiiai~ce of billboards, etc. . . . Aesthetic pur- 
poses are not iiifrequeiltly promoted by restrictioris which are supported 
by other considerations quite within the domain of the police power, 
and it is the cluestion ~i-liether a particular restriction is in fact so sup- 
ported that affords the only ground for serious contention at  the present 
day, for it is almost unanimously held that a nlunicipality caniiot, 1%-ith- 
out compensation, by rirtue of the police ponrer alone, limit, for purely 
aesthetic purposes, the use which a person may make of his prop- 
erty," etc. 

This expresses the uniform trend of legislation in regard to munici- 
palities which are coming to be viewed not only as instrumentalities 
for the enforcement of law and order, but for the abolition of unsightly 
places and sounds and for the enhancement not only of the physical 
conveniences such as lights, water and sewerage, but for the preserra- 
tion and improvenlent of the surroundings that will be pleasing to the 
eye and make the city more desirable as a place of residence. I n  short, 
the scope of the city government is not restricted to its primitive uses 
of the protection of life and limb and for the accoi~ln~odation of busi- 
ness, but can embrace the preservation of the attractions as a place of 
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residence, though a regulation for the latter purpose alone cannot be 
sustained except upon compensation under the right of eminent domain. 

The opinions and decisions of the highest courts of California, Ne- 
braska, and Illinois holding valid ordinances regulating and prohibiting 
the establishment and maintenance of lumber yards, laundries, brick 
yards, etc., under the police power, in certain specified districts of a 
city, have been especially numerous. Also the Supreme Court of the 
United States has passed upon the validity of an ordinance almost in 
the exact terms of this before us. Hndacheck v. Sebasi'ian, 239 U .  S., 
394; Reinman v. Little Rock, 107 Ark., 174, affirmed on writ of error, 
237 U. S., 171. Among other cases sustaining ordinances in  regard to 
lumber yards are I n  re .Montgomery, 163 Cal., 457; Anno. Gas., 1914 A, 
130 and notes; Chicago v. Ripley, 249 Ill., 466; 34 L. R. A. (N. S.), 
1186. I n  E x  parte Quong Wo,  161 Cal., 220, the ordinance was sus- 
tained as to a laundry. 

I n  Reinman v. Little Rock, 107 Ark., 174; 237 U. S., 171, it was a 
livery stable. I n  I n  re XcIntosh, 211 Kew York, 265, jt was sustained 
as to a garage; and in Kittenbrink v. Withnell, 91 Neb., 101; 40 L. R. 
A. (N.  S.), 898, and in E x  parte Hadacheck, 165 Cal., 416; L. R. ,I., 
1916 B, 1248, and notes; and in Hadaclzeck v. Alexander, 169 Cal., 259 ; 
also in Hadacheck v. Sebastian, 239 U. S., 394, an ordinance was sus- 
tained prohibiting brick yards to be maintained in certain districts or 
in certain distances of a residential section. I t  is worthy of notice that 
said ordinances were almost in exactly the terms of the one before us. 

I n  I n  re Xontgomery, supra, where the ordinance of Los Angeles pro- 
hibiting lumber yards in residential districts was in question, the Court 
said: "It is shown that certain wooden buildings near petitioner's lum- 
ber yard were occupied for business purposes, but the return seeks to 
show by affidavit and by photographic exhibits that the lumber yard is 
situated in the midst of a section of the city devoted almost exclusively 
to residences. I n  any view of the evidence we cannot say that the city 
council violated the large discretion vested in it with reference to police 
measures of the kind here considered, and unless such abuse of discre- 
tion appears, courts are never inclined to nullify ordinances 011 the 
ground of their unfairness. . . . While lumber yards are not nui- 
sances per se, it takes no extended argument to convince one that such 
a place may be a menace to the safety of the property in its neighbor- 
hood for various reasons." 

I n  Reinman v. Little Rock, supra, affirmed on wri; of error, 237 
U. S., 171, the ordinance of Little Rock prohibiting and regulating 
livery stables was considered by the Supreme Court of the United 
States, and as to the Federal questions involved, N r .  Ju.rtice Pitney for 
the Court says: "Granting that a livery stable is not a nuisance per se, 
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it is clearly within the police power of the State to regulate the busi- 
ness, provided it is not asserted arbitrarily or with unjust discriinina- 
tion so as to infringe the Fourteenth Amendment"; and adds: "It  is 
well within the range of the poFer of the State to so regulate in  the 
residence section of a city thickly populated. TVhile such regulations 
are subject to judicial scrutiny upon fundamental grounds, yet a con- 
siderable latitude of discretion must be accorded the lam-making power; 
and so long as the regulation in question is not shown to be clearly un- 
reasonable and arbitrary and operates uid'ormly upon all persons simi- 
larly situated in the particular district, it cannot be judicially declared 
a dcprii-ation of property rights." 

I11 all the Hadacheck cascs, supra, it appears that the land was pur- 
chased about 1902, containing about 81,: acres, especially adapted for 
brickmaking, and there had been an iilvestnlent of orer $100,000; that 
75 hen purchased the land was several miles from the city; that the busi- 
ness had been long in operation, but the city having grown in that direc- 
tion it was taken into the city, and afterwards when a few houses or 
homes had been erected in the neighborhood, though at some distance 
from the brickyard property, the city passed ap ordinance in terms 
very similar to the one before us. On ~ r i t  of error to the Supreme 
Court, X r .  Justice XcKenna ,  after passing on the fundamental Federal 
question involved along the same lines as X r .  Justice Pitney,  as above 
quoted, said: "We think the conclusion of the Court is justified by the 
evidence, and makes it unnecessary to recite the many cases cited by the 
petitioner, in which it is decided that the police power of a State caimot 
be arbitrarily exercised. The principle is familiar, but in any given 
case it must plainly appear to apply. I t  is to be remembered that we 
are dealing with one of the most essential powers of government-one 
that is the least limitable. I t  may seem, indeed, harsh in its exercise, 
and usually is on some individual, but the imperative necessity for its 
existence precludes any limitation upon it when not exercised arbi- 
trarily. A rested interest cannot be asserted against it because of con- 
ditions once obtaining. That would preclude development and fix the 
city forever in its primitive conditions. There must be progress, and 
if in its march private interests are in the way, they must yield to the 
good of the community. The logical result of petitioner's contention 
viould seem to be that a city could not be formed or enlarged against 
the resistance of an occupant of the ground, and that if it grows at 
all, it can only grow amid the environment of the occupations that are 
usually banished to the purlieus." 

I11 the above cases the residential section had gradually encroached 
upon the business and commercial. I n  the case at bar the business and 
commercial, occupying 90 per cent of the water front on both rivers, and 

35-137 
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in  the course of years having gradually used and pushed into this small 
section, seek to eiicroacll on the remaining 10 per cent. 

I t  is well settled, in view of the increasing scope of municipal powers 
for the benefit of the public, that  the police power extends to all the 
great public needs. Camfield v. U .  S'., 167 U. S., 518, as to fencing; 
B a r o n  v. Wallier,  204 U. S.,  317. 

1-nder what circumstaliccs the police pover should be exercised to 
prohibit carrying on certain classes of business within zertain specified 
districts is  a mattcr of police regulation within the scop- of the munici- 
pal authorities. S e l v  Orleans v. X u r a f ,  119 La., 1003 (sanitarx regula- 
tions) ; Barbier  2). Connel ly ,  113 U. S., 27;  S o o n  H i n g  1,. Crowley,  ibiil., 
703 (both prohibiting washing and ironing in certain localities). 

I t  is primarily for tllc legislative body clothed with the police power 
to decide when and under what circunistances such regulations as the 
o ~ i c  in question are  necessary and essential, and its determination in 
this regard, in ~ i e w  of its better knowledge of all the circumstances and 
of the presumption that  it is acting with a due regard for the rights of 
all parties, will ~ i o t  be disturbed by the courts unless it can be plainly 
seen that  the regulation has no relation to the purposes above stated, 
but i s  a clear invasion of personal or property rights under the guise of 
police regulation. 

T o  this effect are the following cases (which cite, aniong others, the 
cases supra of V a d a c h e c k ,  Ic i t tenbrink,  ;Ifontgomery, Quong W o )  : 
C e r n e t e ~ y  Asso. v. S a n  Francisco, 140 Cal., 226; R, R. v. Omaha,  235 
U. S., 121 (holding valid a city ordinance requiring a railroad to build 
an  overhead crossing) ; I n s .  Co. c. Lewis ,  233 IT. S., 389 (regulating fire 
insurance rates) ; and there are many other cases. 

The  reasons actuating the legislative body in enacting the regulation 
ordinance need not necessarily appear from reading the ordinance itself. 
G ~ u m b a c h  v. Lelande, 154 Cal., 685; E x  parte T u t t l e ,  91 Cal., 591.  I t  
has been repeatedly held, and we think without any case to the contrary, 
that  it  is  not necessary that  a business be a nuisance per se to be regu- 
lated. Among these, besides the cases above cited, a re  Rhodes v. Dunbar ,  
57 Pa., 275; 98 Am. Dec., 221; W e l s h  v. Swasey,  193 Miss., 364 (limit- 
ing height of buildings) ; 23 L. R. A. (N. S.), 1160, and notes; Ofield 
v. R. R., 203 U. S., 372 (condemning shares of stock in a railroad com- 

pany).  
The  exercise of the police power should largely have reference to the 

conditions of climate and soil and to the particular situ,ition and needs 
of each community. Oil Co. v. Ind. ,  177 U.  S., 190; Clark v. N a s h ,  198 
U. S., 361; Bacon  v. W a l k e r ,  204 U.  S., 31 1. The  length of time dur- 
ing which a business has existed in  a particular locality does not make 
its prohibition for the future unconstitutional. R. R. v. Ill., 200 U. S., 
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592; People v. Lead W o r k s ,  82 Mich., 471, nor is the size of the terri- 
tory affected by the oldinance a criterion by which to judge its validity. 
X i l l e r  v. Tl'ilson, 236 U. S., 373 ; L. R. A, 1915 F, 829. 

That a statute will result in injury to some private interest does not 
dcprire the Legislature of the power to enact it, though it would be 
inr-did where the purpose is primarily the appropriation or destruction 
of property. E n o s  v. Hun#, 98 Neb., 245. -1 statute enacted vithin the 
police power will not be adjudged invalid because an omitted subject or 
locality might have been properly included. People v.  S c h z c ~ i n l e r  Press, 
214 Ken. York, 395 ; I n  re  S m i t h ,  143 Cal., 370. 

The presumption is in favor of the validity of the ordinance and 
invalidity has not been imputed in this case by any eridence. On the 
contrary the evidence presented at the hearing, both before the board 
of aldermen and in the lower court, sholr-s that the ordinance is neces- 
sary and proper for the comfort, safety and welfare of the public. 

I t  is well settled that prohibition of industries or occupations in cer- 
tain sections of cities is a valid regulation. Cronin  v. Peoplr, 82 New 
Tork, 318; S e u f o n  v. Joyce,  166 Mass., 53; 5 5  A n .  St., 383; Shea c. 
Xurrc i e ,  148 Ind., 14; En: parte R o t f s  (Texas Criminal Reports), 1-1 
L. R. A. (N. S.), 629 (keeping hogs). The city has a right to regulate 
an occupation by confining it within prescribed limits. S f r a u s s  v. Gales- 
burg, 203 Ill., 234; W h i t e  v. Bracelin, 144 Mich., 332; Ez par fe  Lac!], 
109 Cal., 326; 38 L. R. -I., 640, and many cases above cited. 

As to the section protected by this ordinance, not solely for aesthetic 
reasons, but by reason of menace from fire and disturbances by noises 
incident to the unloading of motor trucks and great barges by negroes 
and stevedores, and for the comfort and welfare of the citizens, and by 
the fact that it has been in all time past protected as a residential sec- 
tion, these were sufficient justification for the ordinance, apart from the 
fact that the ordinance is presumed to be valid, and there xvas no eri- 
deiice to contradict the grounds upon which it mas based. The fire risk 
from lumber yards and docks is greater no matter how piles are stacked 
than a dwelling house in the ordinary circumstances. To set aside and 
invalidate such an ordinance under these circumstances, which has been 
adopted by the board of aldermen upon the petition of a large number 
of its citizens, it must be shown that the city acted arbitrarily, unreasow 
ably and unnecessarily. 

The defendants also except to this method of proceeding by injunc- 
tion against the enforcement of a city ordinance. We hare several 
times held that no injunction or equitable proceeding mill lie against 
a municipal ordinance. Remedy is never given in equity when i t  can 
be obtained at law. I n  W a r d m i  v. Washing ton ,  109 N.  C., 21, it was 
held: "An injunction will not be granted to prevent the enforcement 
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of an alleged unlawful municipal ordinance; nor can an action be main- 
tained which only seeks to have such ordinanoe adjuclgd void." 

I n  Scott v. Smith,  121 N .  C., 94, it was held that "an application for 
injunction against the enforcement of a town ordinanze alleged to be 
void is a nlisconception of the remedy as a court of equity will not 
interpose when the plaintiff's proper remedy is a civil action at  law 
for damages." 

I n  Vickers v. Durham, 132 N. C., 890, the above twl3 cases and also 
Cohen v. Comrs., 77 K. C., 2, and Rusbee v .  Lewis, 85 N. C., 332, are 
cited for the proposition that an injunction will not lie against an 
alleged invalid city ordinance, the Court saying that a court of equity 
mill never interpose when a party has an adequate and effectual remedy 
at law. 

I n  Paul v. Washington, 134 N. C., 364, this matter i a  very fully dis- 
cussed where there mas an ordinance which reauired that saloons should 
keep the windows and doors open so that interiors would not be con- 
cealed; that no partition should be used, and prescribing other pro- 
visions in the nature of prohibition, and the Court held in  a very 
elaborate opinion by X r .  Justice Xontgomery (Justice Walker writing 
an able concurring opinion) that "an injunction does not lie against 
the enforcement of a municipal ordinance, the violation of which is a 
misdemeanor, for the reason that the State cannot be enjoined from 
the execution of its criminal laws." 

I n  Hargett v. Bell, ibid., 395, it was held that an injunction would 
not issue to test the validity of a town ordinance, citirg, among other 
cases, Cohen v. Comrs., 77 N.  C., 2, in  which Reade, J . ,  said: "We are 
aware of no principle or precedent for the interposition of a court of 
equity in such cases," citing, also, 1 High Inj., sec. 20, that "there is 
no equitable jurisdiction to enjoin the commission of crime." These 
authorities and others to the same effect are cited with approval in  the 
well-known case of S. v. R. R., 145 N. C., 521. 

The same ruling that an injunction will not lie against the enforce- 
ment of a city ordinance when there is a remedy by defmse on the trial 
of an indictment for the misdemeanor for violation of the ordinance 
or by action for damages, has been recognized in all jurisdictions. 21 
L. R. A., 86 and notes; 38 L. R. A., 328 and notes, and 2 L. R. A. 
(S. S.), 632 and notes, and in other cases in our own Reports. Indeed 
the whole matter has been very recently discussed and the-same proposi- 
tion asserted, citing the above and other cases, in Thompson v. Lumber- 
ton, 182 N .  C., 260, where it is held that "The enforcement of the 
criminal law, whether by statute or ralid ordinance, made punishable 
as a misdemeanor under general statute, cannot be interfered with by 
the equitable remedy of injunction. When its violation is made a mis- 
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demeanor its validity may be tested by the one who is tried for vio- 
lating it as a matter of defense, and we cannot invoke the equity juris- 
diction of the court by an injunction on the ground that his remedy is 
inadequate, because an incorporated city or town cannot be made liable 
in damages in such matters." 

I t  has been so often and fully settled that an injunction will not lie 
against the enforcement of an ordinance that me might well have been 
content to rest the decision in this case entirely upon that proposition, 
which has always been asserted and never denied by any decision in 
this State. 

Owing, howerer, to the importance to the public welfare of the 
powers asserted by the ordinance in  this case, we have very fully dis- 
cussed and cited from the authorities in other States which hold that an 
ordinance for the purpose of the one in  question is entirely valid and 
within the well recognized scope of the police power vested in the city 
authorities. 

We are indebted for many of the authorities cited by us to the ability 
and industry of the eminent counsel for the defendant, in whose brief 
most of them can be found. 

The decision appealed from must be 
Reversed. 

HOKE, J., concurring: I concur in the decision upholding the ralidity 
of the ordinance in question, and for reasons so well stated in the prin- 
cipal opinion; but I do not assent to the position that the ralidity of 
a municipal ordinance may never be tested by injunction proceedings. 
On the contrary, the authoritative cases are to the effect that when it 
appears that a law or ordinance is unconstitutional, and that an injunc- 
tion against its enforcement is required for the adequate protection of 
property rights or the rights of persons against injuries otherwise 
irremediable, the writ is available in the exercise of the equitable powers 
of the court. 

I n  the recent case of Packard v. Banton, Current Supreme Court Re- 
porter, vol. 44, No. 10, at p. 258, ilssociate Jzisfire Sutherland stated the 
principle as f ollou-s : 

"Another preliminary contention is that the bill cannot be sustained 
because there is a plain, adequate, and complete remedy at law; that is, 
that the question may be tried and determined as fully in a criminal 
prosecution under the statute as in a suit in equity. The general rule 
uildoubtedly is that a court of equity is without jurisdiction to restrain 
criminal proceedings, unless they are instituted by a party to a suit 
already pending before it to t ry  the same right that is in issue there. 
I n  re Sawyer, 124 U. S., 200, 209-211; 8 Sup. Ct., 482; 31 L. Ed., 402; 



550 I N  THE S U P R E M E  COURT. [I87 

Davis  & F a r n u m  X f g .  Co. v. Los Angeles, 189 U. S., 207, 217 ;  23 Sup. 
Ct., 498; 47 L. Ed., 778. 

"But i t  is settled that  'a distinction obtains, and equitable jurisdiction 
exists to restrain criminal prosecutions under unconsiitutional euact- 
meats, when the prevention of such prosecutions is essential to the safe- 
guarding of rights of property.' T r u a x  2.. Raich ,  239 r. s., 33, 37, 38; 
36 Sup. Ct., 7 ;  60 L. Ed., 131; L. R. A, 1916 D, 645; A m .  Cas., 1917 B, 
283. T h e  question has so recently been considered thai, we need do no 
more than cite Terrace v. T h o m p s o n ,  268 U .  S., . . . . . ;  44 Sup. Ct., 1 5 ;  
68 L. Ed." 

And in  the case referred to of T e ~ r a c e  v. T h o m p s o n ,  C'urrent Supreme 
Court Reporter, No. 44, p. 15, i t  is said:  

"The unconstitutionality of a Sta te  law is not of itself ground for 
equitable relief i n  the courts of the Lnited States. That  a suit in equity 
does not lie where there is a plain, adequate and complete remedy a t  
law is so well understood as not to require the citation of authorities. 
Bu t  the legal remedy must be as complete, practical and efficient as tha t  
which equity could afford. Boise A ~ t e s i a n  W a f e r  Co  ?i.. Boise C i t y ,  
213 U. S., 276, 281; 29 Sup.  Ct., 426; 53 1,. Ed., 796; Tt'alla TValla v. 
1T7alla W a l l a  W a f e r  Co., 172 U. S., 1, 11, 1 2 ;  19 Sup.  Ct., 77;  43 L. Ed., 
341. Equity jurisdiction will be exercised to enjoin thl: threatened en- 
forcement of a State law which contravenes the Fedem1 Constitution 
whererer i t  is essential i n  order effectually to protect property rights 
and the rights of persons against injuries otherwise irremediable; and 
in  such case a person who is  an  officer of the Sta te  is  clothed with the 
duty of enforcing its laws, and who threatens and is about to commence 
proceedings, either ciril' or criminal, to enforce such a law against 
parties affected, may be elljoined from such action by a Federal court 
of equity," citing numerous cases in  support of the position. 

STACY and , l o a m ,  JJ., concur in  this opinion. 

J. F. MILLER AXD J. T. HOGGARD r. COIINELL-TOUh'G CONPAST. 

(Filed 9 April, 1924.) 

Principal and AgentEvidellce-Declarations of Agent--AccidentHos- 
pita1 Expenses. 

Evidence that one in charge of a construction company's camp, with 
authority to employ and discharge workmm, to supply them with pro- 
visions, etc., a t  the company's expense, and generally to look after their 
welfare, is sufficient aliunde to admit in evidence his declarations of 
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agency and to bind his principal upon an emergency to pay for his surgi- 
cal and other expenses, at a hospital, of one of the employees who had 
met with a serious or fatal accident, in the course of his employment, 
irrespective of the negligence of his employer, upon his representation to 
the hospital authorities that his principal would pay them. 

APPEAL by defendant from Cranmer, J., at  December Term, 1923, of 
SET\- HASOVER. 

This was a civil action. The  facts material for a decision of the case 
are :  The  plaintiffs are physicians and surgeons and were engaged in 
the practice of medicine and surgery in the city of Wilmington, and, i n  
connection ~ v i t h  their practice, maintained a hospital, known as St .  
John's Sanatorium, in n-hich hospital patients are received for treat- 
ment. The  defendant is  a corporation, organized and created under the 
l a m  of Georgia. That  the defendant was engaged in certain construc- 
tion work, building bridges in Pender County, K. C., aiicl on 2 5  July,  
1922, one of defendant's employe~s, Scott, was seriously and painfully 
injured ~vhi le  working for defendant company. H e  had a fracture of 
the spine, had a broken back, third and fourth lumbar ~rertebrse crushed, 
both legs mere paralyzed. H e  was brought to plaintiffs' hospital for 
medical treatment, in an automobile, on a cot, by two men, Jones and 
Devane. Scott mas helpless. One Hogan was superintendent of the 
defendant company in building the bridges. Jones was working for 
defendant company; he kept the time and paid off the hands. T .  J. 
Henry, who had a grocery and h a r d r a r e  store in  the  country, near 
where the defendaut company was doing the construction work, sold the 
defendant company a good deal of goods, covering a period of six or 
eight months. The  goods were delirered to Mr. Hogan, the superintend- 
ent, and consisted of nails, rubber, roofing, axes, axe handles, and any- 
thing used pertaining to the work. Mr. Hogan looked after the work; 
he had sole charge of the operations of the work. H e  hired and dis- 
charged employees. The  orders for these goods were giren by either 
Mr.  Hogan or Mr.  Jones, and were paid for by defendant, by check 
from defendant's Macon (Georgia) office. 

T. J. Henry  testified, in part  : "The goods we furnished to 311.. Hogan 
were furnished after X r .  Young, of the Cornell-Young Company, had 
made arrangements and authorized us to furnish them. The nearest 
I can recall it-I do not know whether it was the first or second time I 
ever saw Mr. Young-he came out and told me and my  father-we were 
doing business together-that he had gotten the contract to build our 
bridges, and that  he had brought Mr. Hogan along-the man who was 
going to do the work-and whaterer X r .  Hogan needed to let him hare, 
and to send the bill in, and they would foot it, and I gladly did it. I t  
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\rvas on the faith of that authority that I furnished ihe goods. Mr. 
Jones told me to send the bills in monthly, and I always did, and I 
always got my money. I was paid by check from the Macon office. I 
knew Mr. Young as being the head of the Cornell-Young Company. H e  
came out and said he got the contract to build these 'xidges. That's 
all the acquaintance I had with Mr. Young. H e  stated, in  substance, 
that &fr. Hogan was in charge of the operations of the Cornell-Young 
Company at that point." 

J. F. Miller, one of plaintiffs, testified, in par t :  "Mr. Hogan came 
to the hospital while Scott was there, but I do not recall how soon after 
Scott was brought there that Mr. Hogan c a m e 1  think it was a few 
days. I n  the presence of Dr. Hoggard and myself, he made the state- 
ment that he wanted us to give him every care, everything that was 
needed, and if we needed any one else to call him in, and put on special 
nurses and do everything that was possible. I t  was necessary to per- 
form a serious operation on Scott, and Hogan was notified, and re- 
quested us to get some one else to operate on Scott if it was needed. 
Mr. Scott was a patient of Dr. IIoggard, and was placed in the sana- 
torium I was in charge of. H e  had a broken back, pressure on the 
spinal cord, and was paralyzed from that point down. Mr. Hogan had 
been to the hospital more than once, and said he wanted.Scott to have 
every care we could give him-special nurses, and ever,ything we could 
do to make him comfortable and relieve his condition." 

Hogan was at the hospital several times. 
Dr. J. F. Hoggard testified, in  part : "I had known 311.. Hogan before. 

31r. Hogan did not come down with Scott. H e  later told me that 
the Cornell-Young Company was standing back of them and would pay 
every cent of it-to get the'best attention for him. I stood responsible 
for all the bills, personally. Scott remained in the hospital until his 
death. d couple of days after he was admitted, Mr. Hogan came down 
and had a conversation with me. I do not know thai he stated how 
Scott was hurt. He  came several times, but I did not see him, except 
when he asked for me. H e  told me that Cornell-Young Company was 
back of i t ;  that he was in their employ, and they wanted the best atten- 
tion for him; that they treated their men that way. I spoke to him 
about the operation and told him that we had two surgeons here-Dr. 
Green and Dr. Hart-who could-he left it, to me. I x-as the medical 
doctor in charge. . . . We operated on him as soon as we could. 31r. 
Hogan told me to notify the Cornell-Young Company, which I did." 

Dr. G. C. Beard testified, in par t :  "I was called to attend an em- 
ployee of the Cornell-Young Company by the name of Scott. I found 
him over on the highway, near Mr. George Derane's, where the Cornell- - 

Young Company was carrying on construction work. Several of the 
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employees were with him and had moved him from the bridge up to the 
tent. I talked to several of the fellows that were attending him. I saw 
Mr. Hogan there; he was around and about, trying to relieve this young 
man in any way he could." 

Q. "Did you receive any directions from anybody about attending 
Scott and 1%-hat to do for him?" A. "I did." 

Q. "From whom?" A. "From Mr. Hogan." 
Q. "How, what did he tell you?" A. "He told me, if this patient 

needed hospital attention, to send him in. I found Scott in a condition 
of shock. I made a physical examination, and the patient showed 
injury from the spine, with probable internal injuries. I treated Scott, 
and went back to see him that afternoon late. I saw him two or three 
times. On my second visit I saw Mr. Hogan. These people were 
strangers to me. I had not been on this practice long, and I had nerer 
been called there before; so I didn't stop to inquire any of their names. 
On rlly final trip there to see Scott I thought it mTas necessary for the 
patient to go to the hospital. I mas talking to Hogan. I do not recall 
exactly what he said, but everybody agreed, both he and I, that that was 
the course to take with the case, and then me ment over the prelimina- 
ries as to how to get him to the hospital. I had a discussion with Mr. 
Hogari about how to get him to the hospital. I instructed Mr. Hogan 
as to the details of putting the patient on a cot, getting him on a truck 
and taking him over to the train, or, if it was too late for the train, to 
bring him on in on the truck. I do not know who accompanied Scott 
to the train, but I do lrnow that he was sent to the hospital. I do not 
know who was present at  the time. I was at the hospital and ment in 
to see Dr. Hoggard or Dr. Miller, and one of them went in  with me. 
I communicated with Dr. Hoggard or Dr. Niller about sending Scott 
to Vilmington, and I mired the hospital to meet the patient. . . . 
I rendered a bill to the Cornell-Young Company for services, which 
vas paid." 

Dr. E. R. Har t  (admitted to be an expert surgeon), testified, in part : 
('1 recall Scott, vho  was injured x-hile employed by the Cornell-Young 
Company in 1922. I saw him, at  the request of Dr. Miller and Dr. 
Hoggard, and examined him some time after he had been committed to 
the hospital, though I do not recall just what date he was admitted. 
I t  was a few days, possibly two or three, before I saw him. I sent for 
Mr. Hogan, who came to  see me. I explained to him Scott's condition. 
I told him it ~ o u l d  be necessary for an operation-that,he had a frac- 
ture of the spine. H e  wanted to k n o r  the condition of Mr. Scott, as 
well as I remember, and I said it was a fracture of the spine, which 
caused paralysis of the lower part of his body, and an operation would 
he necessary to attempt to remore what pressure there was on the nerves. 
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I was instructed to go ahead and do all that  was necessary for Mr.  
Scott. The  conversation took place in  my  office." 

Several weeks after the operation the young man died-on 18 Septem- 
ber, 1922. 

There was further testimony as to the expenses in the hospital, special 
nurses, operation, medical attention, etc. 

The  defendant excepted and assigned error i n  allowing the testimony 
of numerous witnesses as to Hogan's declarations, and, on all the evi- 
dence, the refusal of the court below to grant a nonsuit. 

There was a verdict for  plaintiffs, and from the jucgment rendered, 
defendant assigned errors and appealed to this Court. 

Herbert X c C l a m m y ,  I<. 0.  Burgwin ,  and E. K.  Bryan for p la in t i f s .  
Rountree Le. Carr and George S. Jones for defendant .  

CLARKSON, J. The  defendant disclaimed any responsibility of any 
kind for Scott's injury, and, therefore, denied any obligation for his  
treatment, except for first aid, which the defendant had paid. The  
defendant contends that  no one was authorized to contract this bill on 
its behalf, and therefore denies liability for same. 

*It  the close of the evidence of the plaintiffs, the defetldant moved for 
nonsuit, and, on the denial of the motion, asked the court to charge the 
jury to answer the issue in favor of the defendant, contending the facts 
are ulidisputed, and insisted that  the whole question was one of law. 
The defendant objected to all the testimony as not being made competent 
against it .  The  matters a t  issue, defendant contendecl, could be dis- 
cussed under the broad questions as to whether there is any evidence in 
this case against the  defendant, and whether a nonsuit should not have 
been granted a t  the close of the eridence. 

The  defendant further contends: There is no evidence of agency, 
other than  the alleged declaration of the agent himself; that  the agency 
cannot be proven by the declarations of the agent; that  the defendant 
is not liable for nledical treatment of an injured employee where it is 
not responsible for the injury, except for first aid in  an  immediate 
emergency. 

W e  do not think the entire evidence bears out the  defendant's con- 
tentions. The  defendant introduced no evidence, and the plaintiffs' 
evidence, on a motion for nonsuit, is taken in the light most favorable 
to the plaintiff. I t  does not appear from the record whether the de- 
fendant was lia'ble for the in jury  to the young man, Szott, or not, but 
it does appear that  he  r a s  in the employ of the defendant when injured, 
and, by inference, about his master's busiiiess; that  i t  was a terrible, 
serious and fatal  injury. I t  appears that  a local doctor was a t  once 
called to attend to Scott's injuries, and that he was lying in a tent. The  
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defendant paid this local doctor. The local doctor, from the nature of 
the injury, found that it was necessary to send Scott to St. John's Sana- 
torium in Wilmington. This was done, and he was taken there by two 
of the employees of the defendant. H e  was sent there by Hogan, who 
told Dr. Hoggard, when Scott was in the sanatorium, that "Cornell- 
young Company was back of i t ;  that he was in their employ, and they 
wmted the best attention for him; that they treated their men that 
may." 

Now, the question, under the admitted e d e n c e ,  is:  Who was Hogan 
and what was his authority? H e  was superintendent of defendant's 
construction works, engaged in  building bridges. H e  had tents for 
defendant's employees. H e  hired and discharged the employees. He  
purchased goods and materials, and the defendant sent checks from 
Nacon, Ga., its headquarters, to pay for the purchase of goods aiid 
materials thus bought. H e  was recognized as having authority to buy 
materials. I t  was in eridence that Hogan not only superintended the 
construction and entire mork, but often did special mork for the com- 
pany; that he worked on the boiler of the engine when it was broken 
d o ~ n ,  etc. Defendant, by sending checks from its home office, acknowl- 
edged that he had authority to buy material for the work, and employ 
and discharge the wsrlrmen used in building the bridges. Nr .  Young, 
of defendant company, stated that Hogan was in charge of the operation 
of the defendant company at that point. The question presented to us is : 
Did Hogan ha\-e authority to employ plaintiffs to administer to a human 
employed by him ~ i h e n  broken and fatally wounded in the work of his 
master, the defendant company? I f  Hogan was superintendent of the 
construction and had entire charge, had authority to buy materials and 
repair and mend the broken machinery and employ and discharge the 
11-orkmen, did he not have implied authority to authorize plaintiffs to 
care for aud administer to the broken and fatally wounded employee, 
under the facts and circumstances of this case? 

"-lid he said unto them, MThat nlan shall there be among you that 
shall hare one sheep, a i d  if it fall into a pit on the Sabbath day, will 
he riot lay hold it and lift it out? H o c  much, then ,  is a m a n  bdtei-  t h a n  
a sheep)" St. Xatthem, 12:  11,12. 

TTe think that Hogan liad implied authority, under the facts and 
circuinstances of this case, and acted ~vithin the scope of his employment 
in ha+lg plaintiffs care for and operate on the fatally wounded em- 
ployee of defendant, and that plaintiffs were entitled to reasonable com- 
pe~isation for their services. We think there was sufficient evidence 
aliunde to make Hogan's declarations competent. 

I n  Hunsucker  T .  C'orbitt, ante ,  503, it was said: "Admissions by 
agents, made while doing acts within the scope of the agency, and 
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relating to the business in hand, are admissible against the principal 
when such admissions may be deemed a part of the res gestce, but such 
admissions are not admissible to prove the agency; the agency must be 
shown aliunde before the agent's admission will be received." Lock- 
hart's Handbook on Evidence, sec. 154, citing numerous cases. 

We do not think the case relied on by defendant (:ldams v. R. R., 
125 N. C., 565) in point. I n  that case the Court said: "There are 
some emergency instances in  which the conductor may engage a physi- 
cian to nurse the defendant's servants or passengers when injured, but, 
as to trespassers on the defendant's road, no such authority is found to 
exist." I n  that case the party injured was a trespasser; in the present 
case, an employee. 

That case recognizes the duty of a master, when a servant is injured 
in his employment, to engage a physician-in emergency instances. We 
think there could not be a stronger emergency instance than the instant 
one. The local doctor thought so by sending the employee, with the 
authority of Hogan, the superintendent of defenda~ t's construction 
works, to plaintiffs' sanatorium. Fznator ium v. Yadk in  Ricer Co., 167 
N. C., 326. 

We think the doctrine laid down in  14 8.-4'. J., 434, correct in prin- 
ciple. I t  is said there: "A corporation is liable for hospital charges 
for the care of a person injured through instrumentalities used by it, 
where its officers and agents, with ostensible authority, direct the hos- 
pital authorities to take charge of such person and to continue the 
services, although no legal or moral obligation rests upon the corpora- 
tion to care for him. An assistant to the general manae,er. with author- - L ,  

itv to look after the corporate interests in his busines3, has ostensible 
authority, in the absence of the manager, to contract in an emergency 
for such hospital services." 

I n  Sco t t  v. l l lon fe  Cris to  Oil etc. Co., 15 Cal. App., p. 453, it is said: 
"Where the corporation defendant, though having a principal place of 
business at San Francisco, was engaged in developing its oil lands in 
Kern County, and had placed its president in supreme local authority 
at its works, i t  is held that he had presumed authority, where an em- 
ployee was seriously injured thereat and became unconscious, to engage 
the services of a physician and surgeon, who found th2.t he needed the 
operation of trephining, and to order him to be sent to a sanatoriuni 
for such operation, and to promise that the corporation mould pay all 
bills therefor, and for nursing required thereat, and all bills required 
for his care at such sanatorium." 

The cases seem to be conflicting in different jurisdic1;ions; but, after - 

a thorough and careful consideration of the decisions, pro and con, we 
are led to the conclusion that, under the facts and circumstances in this 
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case, i t  would have been a n  act of inhumanity, with the terrible injuries 
this young man had receired in  the employment of the  defendant com- 
pany, not to have sent him to the sanatorium for medical attention and 
treatment. We think the superintendent, Hogan, was in  the scope of 
his authority and acted with good judgment and discretion. I t  was an  
emergency case and a continuing one. 

W e  can find 
KO error. 

R. D. JONES ET AL. V. BOARD OF EDUCATION OF ROBESON COUSTY 
AXD BOARD OF COUNTY COMMISSIOKERS. 

(Filed 9 April, 1924.) 

1. Schools-Consolidation-Taxation-Bonds-Stutes. 
C. S., 5526, applies primarily to the consolidation of nonspecial-school- 

tax territory; and in order to consolidate existent school-tax districts hav- 
ing different rates, by extending the limits of some of them to include 
others, section 5530 requires that a majority of the committee or trustees 
of either of these districts sought to be enlarged file a written request 
with the county board of education to thus enlarge its boundaries, and an 
election must be held before consolidation, and the other material require- 
ments of the statute complied with; and where this course has not been 
followed, the tax attempted to be levied in the consolidated district, and 
bonds ordered to be issued in pursuance thereof, are invalid. 

2. Same. 
Where the consolidation of existing school districts with various rates 

of taxation attempted under the provisions of C. S., 5530, is invalid, an 
election thereafter held under the provisions of C. S., 5473, as amended 
by Laws 1921, ch. 179, sec. 1, cannot relate back and validate the consoli- 
dation and the tax to be levied and bonds to be issued thereunder. 

APPEAL by plaintiffs from a judgment upon the pleadings by Lyon, J., 
a t  chambers. 

Pr ior  to 6 March, 1922, there were five separate public-school districts 
in Thompson's Township, Robeson County, known as White Public- 
School districts Nos. 6, 8, 9, 10, and 11. Each was a special-taxing dis- 
trict, i n  which a special tax  had been voted, as follows: 

( a )  I11 District Xo. 6, a special tax of 30 cents on the $100 valuation 
of property. 

(b )  I n  District Xo. 8, a special tax  of 30 cents on the $100 valuation 
of property. 

(c)  I n  District Xo. 9, a special t ax  of 25 cents on the $100 valuation 
of property. 
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(d)  I n  District No. 10, a special tax of 20 cents on tE.e $100 valuation 
of property. 

(e) I n  District No. 11, a special tax of 10 cents on the $100 valuation 
of property. 

On 6 March, 1922, the board of education made an order for the con- 
solidation of these districts into one, to be known as Thompson's Graded 
School District. At the request of the board of education, the board of 
commissioners then called an election, which was held on 6 May, 1922, 
in the consolidated district, upon the question of issuing twenty-year 
bonds in the sum of $25,000 for building purposes, and of levying an 
additional special tax of 30 cents 011 the $100 valuation of property, 
and a majority of the qualified voters voted for said bonds and tax. On 
5 June, 1928, the board of education made an order revoking the con- 
solidation of the several districts, and the board of commissioners de- 
clared null and void the election which had been carried for the bonds 
and special tax. These orders mere made in  consequence of the con- 
struction giren by these boards to one or more decisions of the Supreme 
Court. On the same day the board of education consolidated districts 
6 and 8, which had leried the same tax, and considered petitions pray- 
ing that the graded-school district (composed of 6 and 8) be enlarged 
by adding thereto districts 9, 10, and 11, and that an election be held 
in these three districts on the question of making their respective tax 
rates equal to those in the consolidated district. The board of commis- 
sioners ordered such election to be held, and in each district the election 
resulted in raising the tax to 30 cents. Accordingly, on 4 September, 
1922, districts 9, 10, and 11 were consolidated with districts 6 and 8. 
On 5 March, 1923, the board of coinmissioners made an order in effect 
declaring the bonds and special tax voted in the special election of 
6 May, 1922, to be valid, and annulled "all proceedings of this board 
since 6 May, 1922, relative to said bonds.'' I t  is admitted that the trus- 
tees of the Thompson Graded School District (districtti 6, 8, 9, 10, and 
11) are preparing to issue and sell the bonds ($25,000:1 and to levy the 
special tax roted in the election of 6 Nay, 1928. 

The plaintiffs contend that the Thompson Graded Scllool District had 
not been legally consolidated or established when the election of 6 May 
mas held, and that the bonds, therefore, cannot be issued nor the tax 
levied. His  Honor held that t h ~  bonds, when issued itnd sold, will be 
valid and the tax collectible, and vacated the restrairing order. The 
plaintiffs appealed. 

J .  E. Carpenter and hfcKinnon, Fuller (e. McKinnon for plaintiffs. 
L. R. Varser, Dickson Xc lean ,  and 8. E. Stacy for defendants. 
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ADAMS, J. The  order first consolidating the several school districts 
was made on 6 March, 1922, and the election purportirlg to authorize 
the issuance of bonds for the consolidated districts and the levy of a 
special tax  Tvas held on 6 May, 1923. On  5 J u n e  the order consoli- 
dating these districts mas rescinded and the election declared void, 
whereupon districts 6 and 8, having the same tax, were combined and 
a petition nTas filed with the board of education praying that  these two 
districts be enlarged by adding thereto districts 9, 10, and 11. The 
election was held and the t ax  in each of the three districts was raised 
and made uniform with the tax  in  the two combined districts, and on 
4 September the fil-e districts were consolidated &d designated "Thomp- 
son's Graded School District." 

The  plaintiffs contend that  tlle first order of consolidation was illegal 
even if the board of education had no power to reroke it or had power 
to reinstate it (as it attempted to do) and that the election purporting 
to authorize the bonds and the special tax was ineffectire even if the 
board of commissioi~ers had no poner to declare it void. The  appeal 
therefore presents the question mhether the first order of consolidation 
was valid. 

I n  the five districts a special tax  had been levied-in the first two 
thir ty cents on property valued a t  one hundred dollars, and in the last 
three tv-enty-five ccnts, twenty cents, and ten cents rcspectirely; and 
orr the question of consolidation no election was held until 4 September, 
1922, about four months after tlle election which resulted in  favor of 
the bonds and the special tax. The  order of 6 Illarch, consolidating 
the fire districts, cannot be sustained unless by virtue of scction 8826 
or 5530 of the Consolidated Statutes, or by the act of 1921. 

111 our opinion it cannot be sustained under section 5526 b~cause  this 
section (%as intended to apply primarily to cases where new districts 
are created or formed, i n  the manner prescribed therein, out of terri- 
tory exclusire of special-tax districts, or a t  least out of territory ha&g 
the same existing school tax or taxes." P e r r y  1 % .  Comrs., 183 N. C., 387. 

I t  is  also clear, we think, that  it cannot be upheld under section 
5530. The  plaintiffs allege, it  is true, that  at a meeting held on 6 
March, 1922, the board of education made an  order consolidating the 
territory embraced n i th in  districts 6, 8, 9, 10 and 11, and this is ad- 
mittcd by the defendants; but it is also alleged that  there were differing 
tax rates in the sereral districts, and upon these allegations arises a 
d l - d e f i n e d  question of law. Besides, there is no allegation that a 
majority of the committee or trustees of either of these districts had 
filed a written request with the board of education to enlarge i ts  boun- 
daries or that  the other prorisions of the statute had been complied with. 
I f  the statute contemplates nothing more, the extension of the bounda- 
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ries of a local taxing district by taking in contiguous nontaxing terri- 
tory, obviously i t  is inapplicable here because all the districts had levied 
a special tax. I f  the election therein referred to should be construed 
as applying to the consolidation of several contiguous districts, levying 
different tax rates in order to secure uniformity. still no election was " ,  
held before the consolidation was effected; and there is no movision 
in this section that upon such consolidation only the lowest rate should 
be levied and collected. Pascl?al v. Johnson, 183 N .  C1., 129; Perry v. 
Comrs., supra; Hicks v. Comrs., 183 N. (I., 394. 

What bearing, then, has the act of 1921 on the consolidation of these 
districts? Section 5473, as amended by Public Laws 1921, ch. 179, 
sec. 1, provides that the county board of education may consolidate 
local-tax districts having different special tax rates for schools; but it 
is further provided that the rate on any consolidated districts created 
from local-tax districts having different local tax rates shall be made 

u 

uniform by the county commissioners upon the recomrnendation of the 
county board of education, and that no taxpayer in such consolidated 
districts shall be required to pay a higher special tax than that voted 
originally in his district. This is probably the statute on which the 
defendants chiefly rely; but we find nothing in the record to show that 
the county board of education ever made the necessary recommendation 
to the board of county commissioners or that the cornmissioners ever 
attempted to make uniform the rate on the consolidated districts. I f  
such recommendation had been made i t  is altogether rlrobable that the 

c, 

district paying the highest rate would have objected; at any rate, this 
inference is reasonable in view of the subsequent election to increase the 
lowest rate to the highest. 

Upon a careful consideration of the record we are convinced that the 
order of consolidation made on 6 March. 1922. was not made in com- 
pliance with law, and that the election in pursuance thereof was not 
effective. If it be conceded that the consolidation of 4 September in 
pursuance of the election ordered on 5 June  was held as the law re- 
quires, still i t  could not relate back and validate a void election pur- 
porting to sanction or authorize the issuarm of bonds and the levy of 
the special tax. The defect is not cured by the order made by the board 
of commissioners on 5 March, 1923, in  reference to Ihe election held 
on 6 May, 1922. We see no good reason, however, wh,y relief may not 
be sought in another election. The judgment is 

Reversed. 
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SEABOARD AIR LINE RAILWAY COhlPANT AND ATLANTIC COAST 
LINE RSILROA4D COMPANY v. GEORGE H. CRAFTS & COMPANY 
ASD THE BONDIXG AKD INSURANCE C o n w a N Y  OF BOSTON. 

(Filed 9 April, 1924.) 

1. Contracts - Material Furnishers - Principal and Surety - Liens - 
Statutes. 

The payment by the railroad company direct to those who had valid 
claims for materials, etc., furnished the contractor for the construction 
of a bridge, upon notice given, is a proper charge against the surety on 
a bond given for the faithful performance by the contractor, conditioned 
that the railroad company might a t  any time pay any moneys directly 
to those having claims for materials furnished for the purpose of the 
contract, without reference to the statutory lien law. 

2. Same-SegLigencsPersonal Injuries. 
T h e r e  a railroad company has paid a judgment obtained against i t  for 

the negligence of its contractor for failing to furnish his employees a 
safe place to work in the construction of a bridge, the surety on the con- 
tractor's bond is liable when the contract provides that the contractor 
shall save the railroad harmless for damages resulting to employees from 
accidents, injuries, etc., and the provisions of the indemnity bo are  to 
save the railroad company harmless from liens of material, labor, or 
other liens, and "in all other respects in said agreement providod for." 

3. SameAppeal and Error-Record-Jacigments-Estoppel. 
A decision of the Supreme Court on appeal in an action by a n  employee 

against a contractor for the erection of a bridge for a railroad coldpang, 
wherein the surety bond is not set out, holding that  the surety 1s not 
liable to the railroad company for the contractor's negligence, is  nor an 
estoppel by jud,ment in the railroad's subsequent action upon the ~ o n d  
to recover the amount of damages it  has paid the employee wher, it is 
made to appear on a second appeal, by a full and complete recor 1, that- 
the damages sought were in the contemplation of and provided for in the 
surety bond. 

STACY, J., took no part in the consideration or decision of this care.  

APPEAL by  plaintiffs f roin Cranmer, J., a t  December Term,  1923, of 
E ~ w  HASOVER. 

T h i s  was a n  action brought b y  t h e  rai l road companies named against 
Crafts ,  t h e  contractor, a n d  t h e  bonding company t o  recorer  t h e  amount  
which t h e  plaintiffs claimed t h a t  they  h a d  to p a y  f o r  t h e  construction 
of a bridge a t  T i l m i n g t o n  ore r  a n d  above t h e  cost f o r  which Craf t s  h a d  
agreed t o  construct i t  i n  h i s  contract.  

None  of t h e  counts o r  amounts  of claims were i n  dispute, but  t h e  
questions involved a r e  mat te r s  of l a w  whether  t h e  bonding company is  
responsible f o r  t h e  i tems claimed by  t h e  rai l road companies. T h e  case 
was referred t o  a referee who stated the  account, finding t h e  facts  a n d  
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conclusion of law, K O  exceptions were filed to the findings of fact by 
either party, but the railroad companies and the bmding company 
filed exceptions to certain of the referee's conclusions of law. 

Before the bridge was completed the contractor defaulted in his con- 
tract and the railroad companies had to take over the wlxk and conlplete 
it for their own account. Upon the findings of fact, mhich are not 
excepted to, the railroad companies were to pay under the terms of the 
contract a total of $23,355.51, and at the time of the default the con- 
tractor had been paid $17,551.65, leaving a balance due the contractor, 
if he had completed the job, of $5,803.86. 

The actual cost to the railroad companies to complete the construction 
of the bridge was $4,396.49, but the railroad companiei; paid other bills 
of Crafts, which the defendants contend constituted new liens or encum- 
brances to the amount of $3,887.29, making a total paid by the railroad 
companies, after Crafts had defaulted, of $8,283.78, m d  the railroad 
companies sued the bonding company for this difference of $2,479.92. 

After this suit had begun, a judgment was obtained by Robert Gads- 
den against the railroad companies for personal in jurks  while at work 
as a laborer under Crafts, and the plaintiffs amended the con~plaint, 
after paying the judgment, asking to recover of the defendant bonding 
company the amount recovered by Gadsden of $1,515.93. 

The defendant bonding company contends that it cannot be charged 
with the payment of the bills due by Crafts mhich were no liens or 
encumbrances against the property, and that the railroad companies 
should have paid to the creditors of Crafts, after due notice, only their 
respective pro rata part of the funds in this case, and that their bond 
did not obligate the bonding company to pay the Gadsden judgment for 
personal injuries. 

The court held with the defendant upon both these propositions, and 
the plaintiffs appealed. 

John, D. Bellamy (e. Sons for plaintiffs. 
J .  0. Carr and Herbert i l~cClammy for bondilzg company. 

CLARK, C. J. There is no exception to the findings of fact. Crafts 
abandoned his contract on 12 December, 1914, giving notice to the 
surety company to that effect, and at  that time there was due to Crafts 
$4,348.96, but on 16 July, five months before the abandonment of the 
contract, creditors for material, etc., had given notice of claims to the 
amount of $3,887.39. No liens had been filed but notice of the claim 
in  every instance was given to the plaintiff railroad companies, and 
these claims were paid from time to time in full after the abandonment 
of the work. The bond giren by the defendants provides that the rail- 
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road companies "may at any time . . . pay any moneys directly 
to the employees and others having claims and demands against the 
party of the first part for work done and material furnished for the 
purpose of this contract." This provision was to protect laborers and 
material men so they could get their money whether there is enough 
left to complete the contract or not, and this contract is an exact dupli- 
cate of the similar provision in the Gorernment contracts. National 
Surety Co., 92 Fed., 549, and 100 Fed., 699. 

The language of the section is that the companies may at any time 
pay any moneys for labor and material directly to the claimant, and 
if there is not money enough left to complete the contract, the con- 
tractor or his surety must spend enough to complete it. This is a just 
and reasonable coristruction of the terms of the contract, and the lien 
law of the State does not forbid this construction of the contract between 
the railroads and the contractor and his surety. 

The court below erred in holding that "the bond of the Massachusetts 
Bonding Company does not embrace liability to an employee for per- 
sonal injuriesmstained while n-orking under the contract by reason of 
the negligence of Crafts." The court also erred in  setting aside the 
corlclusion of lam of the referee that "said bond does cover matters 
affecting the proper and faithful execution of the work thereunder by 
Crafts and loss. through inferior work therein or thereunder by said " 
contractor, resulting to said railroad corporations and culminating in 
a judgment lien being placed on such work or property, which plaintiffs 
allege as the cause of action in their amended complaint." 

The surety bond covers the liability of the plaintiff company for a 
judgment obtained by Gadsden, an employee of Crafts, for personal 
injuries sustained by him from defective workmanship in erecting the 
bridge. The findings of fact shorn that the accident was due to defective 
and inferior work on the part of Crafts in that he erected a scaffold 
with a board having a knot in it which could not sustain the weight of 
Gadsden and his load, and the breaking of which caused his injury, for 
~i-hich judgment was obtained against Crafts therefor. 

The bond was giren to secure the performance by the contractor "of 
the covenants of the contractor, and to indemnify and save harmless 
the Seaboard Air Line and the Atlantic Coast Line Railroad coml~anies 
against any and all labor and material o r  o f h e r  liens placed upon said 
work by reason of any act, default or omission of the contractor . . . 
or otherwise on account of the contractor . . . and further in- 
demnify and sare harmless the companies, as their respective interests 
may appear, in all other respects in  said agreement provided for." 

The contractor agreed "to use and provide all proper, necessary and 
sufficient precautions, safeguards and protection against the occurrence 
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of any accidents, injuries, damages, or hurts or delays to any person or 
property during the progress of the construction of the work, and 
. . . to indemnify and save harmless the companies from and against 
the payment of any sums of money by reason of all or any such acci- 
dents, injuries, damages or hurts or delays that may happen or occur 
upon or about said works." The judgment by Gadsden was obtained 
for damages sustained by reason of defective workmailship in placing 
an inferior plank for the workmen to walk on with heavy loaded barrels 
of concrete in the prosecution of the work. 

The court below also erred in holding that "the railroad companies 
had no right to apply or pay the sum of $1,407.37 or any part thereof 
where no lien 'had been filed." The railroad company had paid out, 
according to the findings, $2,941.59 to complete the contract besides 
the $3,887.29 which they had already paid besides the $1,515.93, making 
the total of $8,344.81, deducting from which the amount due the con- 
tractor at  the time of the default of $5,803.86, leaving a balance of 
$2,540.95 (which includes the Gadsden judgment of $1,515.93 obtained 
against the plaintiffs, which they were forced to pay) ,  and the court 
should hare  directed entry of judgment for that amount. 

The defendants contended that in the case of Gadsden v. Crafts, 171 
N. C., 288, this Court said: "It will be seen that the contract of the 
bonding company could not be construed as embracmg liability for 
personal injuries sustained by an employee by reason of the negligence 
of the said contractor. Such liability is not nominated in  the bond and 
does not come within the scope of the obligation of the Eonding company 
which covers matters affecting only the proper and faithful execution 
of the work and against liens, and does not embrace liability for torts." 
I n  that case the entire bond was not set out and the court did not pass 
any judgment which would be an estoppel in this case in an action by the 
railroad companies and the bonding company in a matter where the 
bond is now set out in full and it appears unequivocally the bonding 
company has contracted, as above stated, for liability '(against the oc- 
currence of any accidents, injuries, damages or hurts or delays to any 
person or property during the progress of the construc;ion of the work 
and . . . to indemnify and sare harmless the company from and 
against the payment of any sums of money by reason oi' all or any such 
accidents, injuries, damages or hurts or delays that may happen or 
occur upon or about said work." 

I n  this action by the plaintiffs against the bonding ccmpany the bond 
is set forth and does fully cover the amount ascertained and adjudged 
against Crafts in the case of Gadsden v. C'rafts, in which the liability 
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of said bonding company was not presented nor the bond filed in  full, 
and therefore the  judgment in  that  case is not a n  estoppel against the 
plaintiffs i n  this  action. 

Judgment will be entered below in  favor of the plaintiffs as above 
indicated. 

Reversed. 

STACY, J., took no par t  i n  the  consideration or decision of this case. 

THE CITIZEIC'S BAIC'K AND TRUST COMPANY v. J. J. KNOX, E. C. 
WOODBURY ASD W. E. RIAULTSBY, PARTIES TRADING AS EL PAS0 
LUMBER COMPANY. 

(Filed 9 April, 1924.) 

1. Action-Bills and Kotes-Payment-Burden of Proof. 
Where the plaintiff produces in evidence the defendant's note, uncan- 

celed, upon which suit was brought, the burden is on the defendant to 
show that he had paid it,  in order to establish this as a defense. 

2. Banks and Ehnking-Drafts-Collection-Actions--NotssDischarge 
of Debt Pro Tant-Rule of Prudent Man. 

Where a bank accepts for collection a bill of lading attached to a draft, 
upon agreement that the money would be applied to a note the drawer 
owed it, the bank is under legal obligation to exercise the care of an 
ordinarily prudent man to collect the draft and apply its proceeds in 
accordance with its agreement; and an instruction upon a trial on the 
note that if the jury found that the draft had not been paid to answer 
the issue in faror of the plaintiff bank is reversible error, for whatever 
moneys the plaintiff should have received under the rule stated would 
be a discharge pro tanto of the note it sued on. 

STACY, J., took no part in the consideration or decision of this case. 

CIVIL ACTION tried before Grady, J., and a jury, a t  September Term, 
1923, of KEW HAXOVER. Appeal by defendants. 

The  plaintiff bank instituted this suit against the defendants to r e  
corer the sum of $500 and interest, balance due on a note made 2 1  
Uarch,  1921, by Widemer Lumber Company and signed by A. N. 
Harper,  president, a t  10 days, for $800. The  note was endorsed by 
J. J. Knox for himself and on behalf of the other defendants, partners. 
They obtained from the plaintiff $800, less the usual discount. On 13 
April, 1921, $300 was paid on the note. 

The  Widemer Lumber Company is  insolrent. The  defendants, as a 
defense to the action, say:  "That they placed in  the hands of the plain- 
tiff a draft  upon the Widemer Lumber Company for the sum of $500 
with bill of lading attached, said bill of lading showing a shipment of 
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lumber to the said Widemer Lumber Company of the value of $500, 
which draft was collected by the plaintiffs and applied to the note that 
the plaintiff is now suing upon, as these defendants allege, and as the 
same was not applied, that the sum of $500 is now in  the hands of the 
plaintiff, belonging to these defendants, which should have been credited 
to said note." 

J. J. Knox, a witness for defendants, testified in  part, that the E l  
Paso Lumber Company had dealings with the Widemer Lumber Com- 
pany, and it owed his company about $2,000. The note was endorsed 
by him on 21  March, 1921. When this draft of $500 was sent in he 
first went out to see Mr. Harper, president of the Widemer Lumber 
Company. "In consequence of what Nr .  Ixarper told me 1 went to 
the bank and asked Mr. LeGrand, the cashier, if he had a draft in 
there with a bill of lading attached for a carload of lumber to be applied 
to the E l  Paso Lumber Company note, and he said 'Yes.' Mr. LeGrand 
said there was a bill of lading there with the draft attached, with the 
understanding that it should be applied to this $500 note, as $300 had 
already been paid on the note. The $500 was never applied to the 
note. I do not know whether the bill of lading was ever surrendered 
by the bank. I went to see Mr. LeGrand again after that, and he told 
me that a part of the draft was taken out for indebtedness that mas 
owing on the shipment. . . . I went back to see Mr. Harper about 
that, and Mr. Harper said that he did not owe anything." 

"Q. Was any portion of that money, of the $500 of that draft with 
the bill of lading attached for the lumber that mas shipped, ever applied 
to this note by the Citizens Bank? A. So t  to my knowledge." 

A. N. Harper testified in par t :  "I recall this note of $800 that was 
signed by the Widemer Lumber Company, and that is my signature. 
The money was borrowed for the purpose of applying to an indebted- 
ness that I was due to the E l  Paso Lumber Company. To the best of 
my recollection the credit of $300 was paid by the VTidemer Lumber 
Company. Well, we owed the E l  Paso Lumber Company some money, 
and Nr .  Knox had been out there once or twice about the balance, and 
I told him-I taken the bill of lading into the bank, signed the bill of 
lading by the Coast Line, and told them I wanted the draft on the party 
I mas shipping the lumber to, and attached a draft on the bill of lading, 
and the proceeds mere to go to the credit of this not.. I gave those 
instructions to one of the bank officials. I am not sure if it was Mr. 
LeGrand or Mr. James." 

The other testimony is not necessary to be set forth for the decision 
of the case, and the only assignment of error material to be considered 
is the following to the charge of the court below: "The records of the 
bank have been introduced in evidence here showing that the draft was 



S. C.] SPRING TERM, 1024. 567 

not paid and that  i t  was returned to the  bank unpaid. Now if, i n  the  
face of that  record, you find that  that  draft  has  been paid you will 
anslver the issue Nothing;  if you find it has not been paid you will 
ansm7er i t  $500 with interest. Go back and see how you find it. T h e  
bill of lading hasn't got anything to do with it." The  jury returned 
a verdict for  plaintiff for $500 and interest. 

The court gave judgment for the plaintiff and the defendants as- 
signed error, and appealed to  this Court. 

Wright CE Sfevens  for plaintiff. 
Zerbert  XcC'lammy for defendants. 

CLARKSOK, J. The  Widemer Lumber Company owed the plaintiff 
bank a balance of $500 on a note endorsed by J. J. I h o x  for his firm, 
E l  Paso Lumber Conlpany; A. K. Harper  was president of the Widemer 
Lumber Company. Harper  testified: '(1 taken the bill of lading into 
the bank, signed the bill of lading by the Coast Line, and told them I 
vanted the draft  on the party I was shipping the lumber to, and at- 
tached a draft  on the bill of lading, and the proceeds were to go to the 
credit of this note. I gave these instructions to one of the bank offi- 
cials." 

I t  is d l  settled that  where one signs a note and the plea of payment 
if set u p  as a defense, the burden is on the defendant to show payment. 
Ellison v .  Riz, 85 N. C., 80. 

The defendant's testimony, if believed, tended to show in the instant 
case that  to pay the note a draft  of $500 with bill of lading attached 
was turned o ler  to the officials of plaintiff bank. The  bill of lading 
showing a shipnlent of lumber by the Coast Line Railroad, and a draft  
with the bill of lading attached, were left with plaintiff bank, and the 
proceeds were to go to the credit of the $500 note. The  court below 
in the charge told the jury "The bill of lading hasn't got anything to 
do with it." I n  this we think there was error. W e  think the court 
should have instructed the jury that  if from the evidence they found 
the facts to be that  -1. K. Harper,  president of the Widemer Lumber 
Company, turned over to an official or officials of plaintiff bank a draft  
of $500 with bill of lading attached showing a shipment of lumber by 
the Coast Line Railroad, with the understanding and agreement that  
the procecds were to go to the credit of the $500 note on which J. J. 
Knox and others r e r e  endorsers, the burden was on the bank to show 
due diligence and care, that  is, such diligence and care as a man of 
ordinary prudence would exercise under the same or similar circum- 
stances in  collecting or enforcing the draft  with the bill of lading 
attached. I f  the plaintiff did not exercise this care and diligence, and 
by reason thereof the value of the lumber at the time the bill of lading 
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attached to the draft was lost, the defendant J. J. :Knox and other 
defendants would be entitled to credit for the market value of the lum- 
ber, at  the time it was lost, on the note sued on. 

"An order drawn by the debtor upon a third person in favor of the 
creditor, for the payment of money or goods, is not a payment of the 
debt unless such order has been actually paid or accepted by the creditor 
as a discharge of the debt pro tanto .  I t  is not enough that the creditor 
accepts the order unless he accepts it as a payment. On the other hand, 
if the order is accepted by the creditor as payment, or is actually paid 
to the creditor, or if the creditor agreed to accept such an  order when 
the debt was created, the debt is extinguished pro tanto .  ,4t a n y  event ,  
where  d u e  diligence i s  no t  used in collecting or enforcing t h e  accepted 
order,  whereby  t h e  c l a i m  i s  lost ,  t h e  order i s  deemed a payment." 
30 Cyc., p. 1191. (Italics ours.) 

Page on the Law of Contracts (2 ed.), vol. 5, sec. 2814 (in part) ,  
lays down the just rule: "Omission of the creditor to use proper dili- 
gence in  collecting the draft will make the draft operate as a payment 
to the extent of the injury caused." 

ATash, J., in L i g o n  v .  D u n n ,  28 N.  C., 137, says: "Payment may be 
made also in  a bill of exchange or a promissory note though the receipt 
of neither is in itself a payment, for neither is money. But if received, 
and the creditor d o  no t  u s e  t h e  necessary diligence t o  get it paid, t h e  
de fendan t  will be discharged." (Italics ours.) T e r r y  v. Robbins ,  128 
N. C., 142. 

"When this case was before us upon the defendant's former appeal 
( N a u n e y  v .  Co i t ,  80 N. C., 300) we stated the rule, applicable to 
the facts then appearing to be, that 'if the drafts we1.e given and re- 
ceived, for and in closing up the account, and were afterwards accepted 
by the company, it was the duty of the plaintiffs to present them at 
maturity for payment, and if not paid in a reasonakle time, to take 
proper steps for their collection, and if they failed to do this and the 
drafts became worthless, it would in  law be a dischargl. of the original 
debt, that is, of course, if they were lost by reason of the neglect of the 
holders to proceed to collect and could have been collected by the use 
of reasonable diligence on their part.' I t  is now, however, shown that 
any effort to enforce payment by action would have been fruitless in 
consequence of the insolvency of the acceptor, and' the law does not 
require the holder to do a 'vain thing.' " N a u n e y  v. C o ; t ,  86 N. C., 471. 

From the view we take of this case there must be a new trial, so that 
the jury can pass on the facts under the law as we irterpret it to be. 
For the reasons given there must be a 

New trial. 

STACY, J., took no part in  the consideration or deckion of this case. 
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Ix  RE ADRIINISTRATION O F  THE ESTATE O F  FRAKK RYAN, DECEASED. 

(Filed 16 April, 1924.) 

Executors and Administrators-Letters of Administration-Petition to Va- 
cats--Procedure. 

Where letters of administration hare been granted upon the estate of a 
decedent by the clerks of the court of two different counties, it is a proper 
procedure to petition one of these clerks to vacate the letters granted by 
the other; and where his order allowing the prayer of the petition finds 
both the facts and intent of domicile to have been within the county 
wherein the petition was filed, his ruling will be upheld. 

APPEAL by respondent from C r a n m e r ,  J., at December Term, 1923, 
of NEW HANOVER. 

Petition to vacate letters of administration. From a judgment grant- 
ing the petition respondent appeals. 

John,  D. Bellamy & S o n s  for petil ioner.  
Rodgers  d2 Rodgers  for respondent.  

STACY, J. On 14 August, 1922, E .  T.  Kemp was appointed adminis- 
trator of the estate of Frank Ryan, deceased, by the clerk of the Supe- 
rior Court for Kew Hanover County, upon representation duly made to 
him that the deceased was domiciled in said county at the time of his 
death. 

On 25 September, 1922, H. J. Marshall was appointed administrator 
of the estate of Frank Ryan, deceased, by the clerk of the Superior 
Court for Pender County, upon representation duly made to him that 
the deceased was domiciled in  said county at the time of his death. 

This proceeding is brought by H. J. Marshall, who was appointed 
administrator of the estate of Frank Ryan by the clerk of the Superior 
Court for Pender County, to have the letters of administration, granted 
to E. T. Kemp by the clerk of the Superior Court for New Hanover 
County, vacated and set aside, or re~~oked, upon the ground that the 
deceased was nerer a resident of, or domiciled in, the county of Xew 
Hanover. 

Upon competent evidence, the clerk found, among other things, that 
Frank Ryan, at  the time of his death, was a resident of, and domiciled 
in, the county of Pender, State of North Carolina; that he had nerer 
been a resident of, or domiciled in, Kew Hanover County. The petition 
to recall or to revoke the letters of administration theretofore issued by 
him to the respondent, E. T.  Kemp, was thereupon allowed and judg- 
ment entered accordingly. The matter was heard de novo on appeal 



570 I N  T H E  S C P R E M E  COURT. [I87 

from the clerk, before his Honor, E. H.  ('ranmer, who, after consider- 
ing the eridence, approred the clerk's findings and affirmed his judg- 
ment. I n  this we find no error. 

Domicile is a question of fac't and intention; and upon the facts found 
here, the judgment must be upheld. I n  re -Ilal.tin, 185 N. C., 472. See, 
also, Reynolds v. Cotton ,llilZs, 177 K. C., 412, where the subject is fully 
discussed in an opinion by Walker, J. 

Affirmed. 

J. H. TOSKIIJS,  ADMR., V. NATHAN M. COOPER. 

Segligence-Wrongful Death-Survival of Action-Executors and Ad- 
ministrators--Statutes. 

Where the person who is alleged to hare caused the death of another 
by his wrongful act, neglect, or default, and s,uit has been brought against 
him and is pending at his death, within one year after I-he wrongful death 
caused by him, an action will lie against the executor or administrator of 
the deceased defendant, under the provisions of C. S., 160. 

,~PPEAL by plaintiff from Lane, J . ,  at February Term, 1924, of 
GLTILFORD. 

Civil action, to recover damages for an alleged negligent injury and 
mrongful killing. From a judgment dismissing the action, on the 
ground that it had abated, the plaintiff appealed. 

R.  C.  Strudwick and Hines A. Jones for plaintiff. 
S o  counsel contra. 

STACY, J. This is an action to recorer damages for an alleged negli- 
gent injury and wrongful killing of plaintiff's intestate. Suit was insti- 
tuted 28 April, 1922, within thirty days after the alleged wrongful 
death, and the complaint was duly filed on 12 Xay, 11922. Defendant 
filed answer, 18 May, 1922, denyilig all the material :illegations of the 
complaint. I n  January, 1924, the defendant died. At the February 
Term, 1924, of Guilford Superior Court, plaintiff suggested the death 
of the defendant and moved that his administratrix be made a party 
defendant. Counsel for the administratrix of the defendant resisted 
the motion, upon the ground the action abated on ihe death of the 
defendant, and they therefore moved that it be dismissed. This motion 
was allowed and judgment entered accordingly. Plaintiff excepted and 
appealed. 
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There mas error i n  holding that  the action abated on the death of the 
defendant, and in  dismissing the suit. C. S., 160, provides that when 
the death of a person is caused by the wrongful act, neglect, or default 
of another, such as would, if the injured party had lived, have entitled 
him to an  action for damages therefor, the person or corporation that  
would have been so liable, "and h is  or their executors, administrators, 
collectors, or successors, shall be liable to an action for damages, to be 
brought within one year after such death, by the executor, administra- 
tor, or collector of the  decedent," etc. Vnder the terms of this statute, 
suit may be brought against the executors, administrators, or collectors 
of the person negligently or wrongfully causing the death of plaintiff's 
intestate, where such person dies within one year after the wrongful 
death;  and the fact that  suit was brought within the year and while the 
alleged wrongdoer was living would not change the rule of law. 

There is  nothing in sections 159, 162, or 461 of the  Consolidated 
Statutes which militates against this position. 

Reversed. 

STATE v. FLOYD VALLEY. 

(Filed 16 April, 1924.) 

1. Criminal Law-Statutes-Constitutional Law-Taxation-Trade* 
Classification-License. 

The Legislature has constitutional authority to select and classify occu- 
pations and trades for the purpose of tasation, and to impose a license 
tax on the business of procuring laborers in this State to send into 
another State to work there, and make it a misdemeanor, imposing a fine 
or punishment for those who conduct this business in violation of the 
statute. 

2. Instructions-Appeal and Error. 
An iqstruction which is correct as to its related parts, upon the matter 

excepted to, will not be held for reversible error because of a portion 
thereof, so related, excepted to, if standing alone, is erroneous. 

3. Criminal Law-Taxation-Trade+Jlisdemeanors-Licens+Burdea 
of Proof. 

Where the defendant is on trial for a misdemeanor in violating a stat- 
ute requiring one engaged in the business of hiring laborers in this State 
to work in another State to pay a tax and obtain a license therefor, the 
burden is on the defendant to show that he had obtained the license 
required by the Statute. S. v. Lofce, ante, 524, cited and distinguished. 

APPEAL by defendant from Shaw, J., at  J u n e  Term, 1923, of 
DAVIDSON. 
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Criminal action, for unlawfully procuring laborers for employment 
out of the State without having obtained license for such business. Ver- 
dict, guilty. Judgment. Defendant excepted and appealed, assigning 
errors. 

Attorney-General Manning and Assistant Attorney CJeneral A'ash for 
the State. 

Phillips & Bower and F. L. Webster for defendant. 

HOKE, J. The Revenue Act of 1923, ch. 4, see. 79, imposes a license 
tax of $200 for each county for the procuring of labcrers for employ- 
ment out of the State, and makes it a misdemeanor for any person, firm, 
or corporation to engage in  such business without having paid the tax 
and obtained a license as required by the statute. The power of the 
State Legislature to impose taxes of this character, and to select and 
classify the occupations and trades which shall be subjected to the same, 
has been fully sustained in  the decisions on the subject. S. v. Lowe, 
ante, 524; Smith v. Wilkins, 161 N. C., 135; 8. v. French, 109 N. C., 
722. The defendant has been convicted arid sentenced for violation of 
this statutory provision, and we find no reason for disturbing the result. 

I t  is objected for defendant that his Honor, among other things, 
charged the jury as follows: "Now, the charge is that the defendant 
was engaged in  the business of procuring laborers for employment out 
of North Carolina, and the court charges you that if he was here, pro- 
curing one, or two, or more men to go to work in  another State, he 
would be guilty." 

I f  it be conceded that this excerpt, standing alone, might be the sub- 
ject of criticism, on the record it may not be taken i n  that way, for the 
charge, in the very same paragraph, proceeds: "But before you can 
convict the defendant you must be satisfied beyond a reasonable doubt 
that defendant was engaged in  the business of employing labor to go 
out of the State." 

I n  various decisions on the subject it is held that a charge shall be 
considered as a whole in the same connected may in  which it IT-as given, 
and on the presumption that the jury did not overlook any portion of 
it, and, when so taken, i t  "fairly and correctly presmts the law, i t  
will afford no ground for re~rersing the judgment, even if an isolated 
expression should be found technically inaccurate." S. v. Dill, 184 
N. C., at p. 650, citing S. v. Exum, 138 N. C., 599, and other cases. 

I n  this and other portions of his Honor's charge, and taking the same 
in an entirety, the jury were fully instructed that to constitute the 
offense the defendant must have been engaged in  the business of pro- 
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curing laborers here for employment beyond the limits of the State, and 
they could not have been mistaken or misled by the excerpt objected to. 

Defendant excepts further that his Honor charged the jury that "the 
burden of showing a license was on the defendant." This position, 
directly declared by the Court in 8. v. Jlorrison, 14 N.  C., 299, was 
reaffirmed in 8. v. Emery, 98 N. C., 668, and has since been the unques- 
tioned ruling with us in prosecutions of this character. 

I t  was further and very earnestly contended for appellant that his 
motion for nonsuit should have been sustained for an entire lack of 
evidence tending to show that defendant was engaged in the business of 
procuring laborers for the purpose specified. I t  would serve no useful 
purpose to refer in  detail to the features of the testimony as to this 
matter, and we consider it sufficient to say that we have carefully 
examined the record and are of opinion that there is ample evidence to 
permit the inference that defendant was engaged in the business of pro- 
curing labor for employment out of the State, and to uphold the conclu- 
sion reached by the jury. 

There is nothing in the decision of S. v. Lowe, supra, that in any 
way conflicts with the disposition we make of the present appeal. I n  
that case there was a special verdict, which established the fact that 
defendant was not engaged in the business of procuring labor, within 
the meaning of the statute, but was here to get hands for the work in 
which he himself was engaged, and of which he had charge. While 
here the jury, under a charge free from error, has found that defendant 
was engaged in the business of procuring labor, etc. 

There is no error, and the judgment below is affirmed. 
KO error. 

CARL THAYER, JR., BY HIS KEXT FRIEXD, MAMIE G. HALL, 
v. CARL THAYER. 

(Filed 16 April, 1924.) 

Actions-Residence-Venue-Parent and Child-Infants--illegitimate 
Children-Statutes. 

The residence of an unemancipated illegitimate child is, by the con- 
struction of law, that of the mother, and the venue of his action by his 
nest friend on a contract made by his mother and father for his benefit 
is the county of the residence of his mother, though the child may be 
living with his grandparents at the time in a different county. C. S., 469. 

APPEAL by plaintiff from Shazo, J., at Xovember Term, 1923, of 
DAVIDSON. 
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The plaintiff, an illegitimate son, brought suit in C~avidson County 
against the defendant, his putative father, for support and education, 
under a contract alleged to have been made by the defendant and the 
plaintiff's mother. The defendant claimed that the plaintiff was a resi- 
dent of Montgomery County, and on this ground made a motion to 
remove the cause, and from the clerk's denial of his mo ion he appealed 
to the Superior Court. Public Laws, Extra Session 192:1, ch. 92, see. 15. 
His  Honor heard the evidence and found the following facts: The 
plaintiff lives with his grandfather in Montgomery County; he is the 
illegitimate child of Mamie G. Hall, and is 9 rears old; his mother is 
a resident of Davidson County. 

Cpon these facts it mas held as a matter of law that 1:he plaintiff was 
a resident of Montgomery, and the cause was removed to this county. 
The plaintiff excepted and appealed. 

Walser & TT'alser and 2. I .  Walser for appellant. 

ADAMS, J. An action of this character must be tried in the county 
in which the plaintiff or the defendant resides. C. S., 469. The defend- 
ant's residence is in Xontgomery County, and if the plaintiff resides 
there the cause was properly removed; but if the plaintiff is a resident 
of Davidson County the order of removal was improvidently made. 

Domicile is of three kinds-domicile of origin, dornicile of choice, 
and domicile by operation of law. AS a general rule, the domicile of 
every person at his birth is the domicile of the person on whom he is 
legally dependent, and in case of illegitimacy the doinicile of origin 
that of the mother. X domicile of choice is a place w h ~ h  a person has 
chosen for himself, but an unemancipated infant, being non sui juris, 
cannot of his own T-olition select, acquire, or change his domicile. A 
dornicile by operation of law is one ~ ~ h i c h  the lam determines or attrib- 
utes to a person, without regard to his intention or the place where he is 
actually living. I t  is consequential and usually arises out of legal 
domestic relations, as that of parent and child, or that of the wife, 
resulting from marriage. 

I n  accordance with these principles the domicile of a legitimate child 
during minority, as a general rule, follows that of the father, but the 
domicile of an illegitimate child is ordinarily governec by that of the 
mother. 

I n  l i dny  v. Cdny ,  9 Eng. Ruling Cases, 798, Lord TT7estbury said: 
"It is a settled principle that no man shall be without a domicile, and 
to secure this result the law attributes to every individual as soon as he 
is born the domicile of his father, if the child be legitimate, and the 
domicile of the mother if illegitimate." This principle has been gener- 
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ally adopted by the Ainerican courts and is  sustained by numerous 
authorities. 19  C. J., 399, 410, e t  sey.; 9 R.  C. L., 547; 14 Cyc., 8-15; 
10  A. 6- E., 1 1 ;  Estate of f Ianning,  79 A. S. R., 43;  B. R. T .  Kim- 
brough, 115 Ky., 512; Dunbury v. S e w  H a v ~ n ,  5 Conn., 55-1; Sutller 1 ) .  

Sudler, 49 L. R.  A. (N. S.) ,  861, note; Bedgood v. XcLa in ,  94 Ga., 393. 
See, also, Reynolds v. Cotton Xi l l s ,  177 N. C., 412; C. S., 1654; Rulcs 
9 and 10. 

Of course, there is a technical distinction between "donlicile" and 
"residence" (Roanoke Rapids v. Puttemon, 154 N.  C., 135),  but there 
is no suggestion that  the domicile of the plaintiff's mother is in Mont- 
gomery County, and his Honor's finding shows that  her residence is in 
the county of Davidson. Under the circumstances disclosed, the  resi- 
dence of the mother, in our opinion, is the residence of the plaintiff; 
and as the plaintiff has not been emancipated or abandoned by his 
mother, the mere fact that  he is living with his grandfather i n  Mont- 
gomery County does not affect our conclusion. The order remoriilg the 
cause from Daridson to hlontgonlery must therefore be 

Reversed. 

BTRD $ PARKER v. JAMES C. DAVIS, DIKECT~K GEXERAL OF RAILROADS, 
AXD ATLANTIC COAST LINE RAILROAD COMPAhT.  

(Filed 16 April, 1924.) 

Railroads-War-Segligenc+Questions for Jury-SonsuitDirector 
General of Railroads. 

Where, in an action against the Director Genera1 of Railroads and a 
railroad comlmny under \Tar control, for the negligent loss in transitu of 
3ereral of a carload shipment of mules. the Director General filed answer, 
admitting the receipt of the mules for transl~ortation, and the loss 
transitu,  hut (leilied negligence, a nonsuit as to the defendant railroad 
should be entered, leaving the issue as to the defendant Director General 
for the determination of the jurx. 

APPEAL by plaintiffs from Culvert, J., at  March Term, 1933, of 
DUPLIK. 

The  complaint alleged that  Walker D. Hines was Director General 
of the Railroads of the United States, and that  on 14  December, 1019 
(now four years ago), the defendants received for trarlsportatioil from 
Wichita, Kansas, to Wallace, N. C., 76 mules in  good condition which 
they loaded on the cars numbered, and which arrired at Wallace 25 
December, 1919, and the representatire of the defendant found three 
mules short. The  plaintiffs paid full freight and feed bill of said 76 
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mules from Wichita, Kansas, to destination and demanded judgment 
for the value of the three mules short and for excess feed and freight 
bill on said three mules not delivered. 

The bill of lading is entitled "United States Railroad Administra- 
tion-W. G. McAdoo, Director General of Railroads." 

The plaintiffs assigned as error that the court erred in refusing to 
submit the issue tendered by them, to wit:  "Were the three mules or any 
of them killed by the negligence of the defendant, as alleged by plain- 
tiffs"; and in  submitting the following issue: '(Were the three mules, 
or any of them described in  the complaint, delirered to the Director 
General of Railroads operating the A. C. 1,. R. R.  Company?" and in 
directing the jury that if they believed the evidence to answer the first 
issue "No." Appeal by plaintiffs. 

Geo. R. Ward for plaintifs. 
Stevens, Beasley & Stevens for defendants. 

PER CURIAN. Walker D. Hines, styling himself Director General of 
Railroads (for whom subsequently Jas. C. Davis was substituted), filed 
his answer, admitting that he was "Director General clf the Railroads 
of the United States," and that said 76 mules were deliyered to him as 
such to be transported from Wichita, Kansas, to Wallace, PIT. C., con- 
signed to the plaintiffs, and admits that when the cars arrived at Wal- 
lace on 25 December, 1919, that his representative checked the stock 
and found three mules short, but sets up a denial of negligence causing 
the loss of the three mules." This raised an issue of fact which should 
have gone to the jury, and for refusing to let them past3 upon the issue 
there was error. 

This precludes the necessity of discussing any other matters as the 
Director General submitted himself to the jurisdiction of the court by 
his answer, which admits the receipt of the mules and payment of the 
freight and feed therefor and the contract of carriage. 

,4 nonsuit must be taken as to the A. C. I,. R. R. Company under the 
ruling in R. R. v. Ault, 256 U. S., 557, and R. R. v. N. .Dak., 250 U. S., 
135, which have been cited and followed in several cases in this State. 

As to the Director General there must be a 
New trial. 



N. C.] SPRING TERM, 1924. 577 

GEORGE E. RIOKTGOMERY AND C. A. BURKE V. L. M. LEWIS, ABE 
SHAPIRO AKD RACHEL SHAPIRO. 

(Filed 16 April, 1924.) 

1. EvidenceBIotions-Dismissal-Demmrer. 
Upon a motion to dismiss a civil action as in Case of nonsuit, the evi- 

dence is construed in the light most favorable to the plaintiff as in case 
of demurrer thereto. 

2. Evidence-&mproniise--Amions. 
TT7hile evidence of a compromise of a civil action is ordinarily rejected 

upon the trial, this principle is inapplicable when the party has through- 
out unequivocally asserted his original position, and the evidence objected 
to is of an admission of an independent fact, material to the inquiry. 

3. Evidence-Fraud-Damages-Written Instruments-Correction-Bur- 
den of Proof-Quantum of Proof. 

An action to recover damages for the fraud of the grantee in know- 
ingly taking advantage of the plaintiff's mistake, or that of his drafts- 
man, in including in his deed a lot of land that neither he nor his grantee 
had contemplated, does not require clear, cogent and convincing proof, as 
in instances where the instrument itself is sought to be corrected, etc., 
but only to satisfy the jury by the preponderance of the evidence. 

STACY, J., dissenting. 

APPEAL by defendant Lewis from Lane, J., a t  November Term, 1923, 
of FORSYTH. 

Cir i l  action. Plaintiff took a voluntary nonsuit as to Shapiro and 
wife. The  plaintiff Montgomery alleged that  prior to 23 July ,  1917, 
he was the owner of two lots i n  Winston-Salem, known as  lots No. 6 
and No. 7 on the property of the Ingle Land Company; that  a t  said 
date he conveyed lot No. 6 to his coplaintiff Burke, who failed to reg- 
ister his deed; that  soon afterwards he sold to the defendant Lewis lot 
No. '7; tha t  lot KO. 6 was embraced i n  the deed by the mutual  mistake 
of Xontgomery and Lewis, or by the  inadvertence of the draftsman; 
that  Lewis had wilfully and fraudulently accepted a deed including both 
lots, knowing that  i t  was not the intention of Montgomery to convey lot 
S o .  6 ;  and that  Lewis received the deed with intent to cheat and de- 
fraud the plaintiffs. 

The  defendants denied the material allegations i n  the complaint. 
At  the tr ial  the plaintiffs abandoned their allegation of fraud in  pro- 

curing the deed and i ts  fraudulent alteration after delivery, together 
with the allegation of mutual  mistake. The  following issues were sub- 
mitted and answered : 

1. Did the  defendant L. M. Lewis accept a deed to lot No. 6 de- 
scribed in  the complaint, knowing that  the description of the same was 
inserted by mistake, and did he receive said deed with intent to cheat 
and defraud the  plaintiff ? Answer : Yes. 
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2. Did he afterwards conrey said lot to A. Shapiro for a valuable 
consideration? Answer : Yes. 

3. What actual damage, if any, did the plaintiff sushain? Answer: 
$200. 

4. What punitive damage, if any, is the plaintiff entitled to recover? 
Ans~ver : None. 

Judgment for the plaintiff, from which the defendant Lewis appealed. 

Parrish d Deal for the appellee. 
Raymond G. Parker and Xoses Shapiro for the appellant. 

A~aars ,  J. We need cite no authority in support of the principle 
that a motion to dismiss an action as in case of nonsuit is treated as a 
demurrer to the evidence construed in the light most f,lvorable to the 
plaintiff. This is elementary, and the evidence tested by this principle 
was sufficient to uphold the verdict. The motion to nonsuit was there- 
fore properly overruled. 

The defendant excepted to certain evidence on the ground that it 
embodied a rejected offer of compromise. I t  is true, if-a person offer 
to conlpromise a demand he does not thereby necessari1:r admit that it 
is just, but if pending a compromise he make a distinct admission of an 
independent fact the admission may be received in  evidence. Daniel 
v. Tl'ilkerson, 35 N. C., 329; Smith v. Loce, 64 K. C., 439; Baynes v. 
Harris, 160 N.  C.. 307: Comrs. v. Scales. I71 K. C.. 523. 

Upon this principle certain admissions or declarations of the defend- 
ant would have been competent even if the parties had bl.en negotiating 
a compromise; but, as we understand the record, instead of trying to 
effect a compron~ise the plaintiff steadfastly insisted that the defendant 
should pay him the full value of the lot. 

A " 

Exceptions were taken to his Honor's refusal to give (certain prayers 
for instructions which were based upon the plaintiff's abandonment of 
the allegations of fraud in procuring the execution of the deed, of an 
alteration in the deed after it had been delivered, and of the mutual 
mistake of the parties, but these exceptions are not tenatsle. The judge 
definitely instructed the jury that the plaintiff relied only upon the 
allegations in reference to the insertion in the deed of lot KO. 6 through 
the draftsman's mistake and the defendant's fraudulent acceptance of 
the deed with full knowledge of the facts; and the first issue, it will be 
noted, strictly conforms to these allegations. 

Esceptions 12, 13, 1.5, 16 and 17 are addressed to instructions as to 
the burden of proof, the defendant contending that the alleged cause 
of action could be maintained only by evidence that was clear, cogent, 
and convincing, and not by a mere preponderance, as his Honor charged. 
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I n  civil cases the general rule is that a preponderance of the evidence 
is sufficient to determine the verdict, and this rule will apply in the 
instant case unless the allegations demanded a greater degree of proof. 
I t  will be noticed that the first issue is simple, the only question being 
whether the defendant with intent to deceive accepted the deed know- 
ing that by another's mistake he was getting a lot that he had not pur- 
chased. 

Our decisions recognize the principle that in an action to obtain 
remedial relief against the apparent force and effect of a written instru- 
ment on the ground of fraud, mutual mistake, or other similar cause, 
or to restore such instrument when lost, the evidence must be clear, 
cogent, and convincing; and in  applying the principle the Court has 
held that this degree of proof is necessary, for example, to correct a 
mistake in a deed or other writing, to establish a lost deed, to convert 
into a mortgage a deed which is absolute on its face, to attach a par01 
trust to a legal estate, and to impeach the probate of a married woman's 
deed. Plummer v. Baskerville, 36 N. C., 252; Fisher v. Carroll, 41 
N. C., 485; Xoore v. I v ~ y ,  43 N .  C., 193; Ely v. Early, 94 N. C., 1 ;  
Loftin a. Loftin, 96 N. C., 95; Kornegay v. Everett, 99 R. C., 30; 
Hemphill v. Hemphill, ibid. ,  436; Pollock v. Warwick, 104 IS. C., 638; 
Summers v. Noore, 113 N. C., 394; iVimocks 21. i?lclntyre, 120 N. C., 
326; Porter v. White, 128 N.  C., 42; Benedict v. Jones, 129 N. C., 470; 
Warehouse Co. v. Ozment, 132 N.  C., 839; Avery v. Stezuart, 136 N. C., 
426; Lehew v. Hewett, 138 N.  C., 6;  King v. Hobbs, 139 N .  C., 170; 
McTT'hirter v. .McTVhirter, 155 N.  C., 145; Cunningham c. Long, 186 
N. C., 526. 

I n  all these cases and in others holding that clear, strong, and con- 
vincing evidence was necessary the plaintiffs sought relief against an 
interest or claim which might be defeated by restoring a lost instrument 
or against the apparent effect of an existing instrument which was the 
subject of litigation. I n  each case the purpose was to create a situa- 
tion or to bring about some change that mas inconsistent with the 
apparent effect of the writing or to show that such writing had been 
lost or destroyed. But when the relief demanded was that the deed 
should be declared void because it was procured by fraud or undue 
inffuence or because it was executed with intent to hinder, delay or 
defeat creditors, the decisions have held unifornlly that a preponder- 
ance of evidence was sufficient to establish the material allegations. 
Harding v. Long, 103 K. C., 1, 9. 

I t  must not be forgotten that the object of the present action is not 
to correct or even to set aside or modify the defendant's deed, or to 
obtain relief against its apparent effect. The deed remains intact; but 
the object is to recoT7er the value of the lot, the retention of which by 
the defendant would constitute unearned benefit or "unjust enrichment." 
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Williston says, "The same principle of justice which :requires the re- 
turn of money paid under a mistake requires that other benefits received 
under a similar mistake should likewise be restored." Contracts, vol. 
3, see. 1575. The suit has its foundation in the doctrine of quasi-con- 
tracts-obligations occupying a field between contract ~ . n d  tort. They 
are imposed or created by law without regard to any agreement on the 
part of the party bound, because his promise is fictiticus and his lia- 
bility arises from implication of law, as when a person by wrongfully 
detaining or appropriating the property of another becories liable to the 
owner for its reasonable value. 13 C. J., 244 (10) ; 6 R. C. L., 588 (7 ) .  

The plaintiff contended that he did not sell the defendant lot No. 6, 
and that the defendant, knowing the lot was inserted in the  deed by 
mistake, accepted the conveyance with intent to deceive. Under these 
circumstances the plaintiff was required to establish the affirmative of 
the issue, as under the general rule, only by a preponderance of the 
evidence. 

We have examined the other exceptions but they require no dis- 
cussion. 

We find no error in the record. 
No error. 

STACY, J., dissenting: I am unable to agree to the proposition that 
the present action is not to obtain relief against the apparent effect of 
plaintiff's deed. The deed, upon its face, purports to convey, and does 
comey, lot KO. 6 as well as lot No. 7. If this repregent the actual 
transaction between the parties, then the defendant has rightfully 
acquired title to both lots, and the plaintiffs have been paid for what 
they sold. 

On the other hand, for plaintiffs to undertake to recover the value of 
lot S o .  6 upon the theory of an "unjust enrichment," thereby affirming 
the deed, it is necessary for them to assert that when L. M. Lewis, their 
grantee, took title to said lot, he did so in trust for them ; and it is the 
law of this State that no trust will be implied or allowed to result in  
favor of grantors, as against the terms of their own deed, by reason of 
the circumstance that no consideration was in fact lsaid or that the 
same was different from the recital contained in the deed. Gaylord v. 
Gaylord, 150 N. C., 222, and cases there cited. I f  A. make a deed to B. 
for a tract of land, with no agreement as to the purchascb price, ,4. can- 
not recover in a suit against B. for its value, except upon the theory that 
B. has something which in reality belongs to A., and t f is  he may not 
show without an attack of some kind upon the apparent force and effect 
of his deed. A.'s right to affirm the deed and sue for damages, where 
the land has passed into the hands of an innocent purchaser, as it has 
here, is bottomed upon his initial right to impeach the d3ed. This is a 
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barrier which he  must overcome before he can establish his right to  - 
damages in a n  action like the present. 

Plaintiffs have abandoned their allegation of f raud in  procuring the 
deed, and its fraudulent alteration after delivery, together with the 
allegation of mutual  mistake; they rely entirely upon the allegation of 
mistake on their part, and fraud on the part  of the defendant. There- 
fore, a t  the  threshold of the case, they must show: (1) that  the descrip- 
tion of lot No. 6 was inserted by their mistake; and ( 2 )  that  the defend- 
ant, with knowledge of this mistake, accepted the deed with intent to 
cheat and defraud the plaintiffs. T h e  mistake of the plaintiffs, if not 
the f raud of the  defendant, according to our decisions, must be estab- 
lished by clear, strong and convincing e~idence .  Harding v. Long, 103 
N. C., 1 ;  Lamb v. Perry, 169 N. C., p. 444. 

The  reason for this is, the plaintiffs a re  asking to be relieved, not only 
as against the fraud of the  defendant, which, under the  circumstances, 
would not be sufficient, but also from the consequences of their own mis- 
take;  and this must be established by eridence stronger than  the deed 
itself. Ely v. Early, 94 N. C., 1. There is no  allegation that  the plain- 
tiffs' mistake was induced by the  fraud of the defendant. 

This rule as  to the quantum of proof makes for the preserration of 
titles; i t  was adopted in  the interest of upholding their integrity, and i t  
should not be relaxed. 

STATE V. JOEL LEVY. 

(Filed 16 April, 1924.) 

1. Criminal Law-Homicide--Evidence--Questions for Jury-Courts- 
Appeal and Error. 

Where the evidence is in lam sufficient for the jury to convict the de- 
fendant of guilty of a homicide, the verdict accordingly rendered will 
not be disturbed by the courts because it was rendered upon apparently 
slight evidence, the weight and credibility being solely within the pror- 
ince of the jury. 

2. Criminal Law-Jurors--Special Venir-Challenge t o  Array-Chal- 
lenm to Polls. 

The ordering of a special venire where the prisoner is charged \ ~ i t h  
a capital offense, and the manner in which it shall be summoned or 
drawn, when so ordered, whether selected by the sheriff under C.  S., 
2338, or drawn from the box under C. S., 2339, are both discretionary 
with the judge of the Superior Court, and unless an objection goes to the 
whole panel of jurors, it  may not be taken adrantage of by a challenge 
to the array, unless there is partiality or misconduct of the sheriff 
shon-n, or some irregularity in making out the list. The history of the 
prisoner's right of challenge to the polls, as  changed by statute, with 
right of appeal, reviewed by STACY, J. 
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3. Jurors-Challenge--Poll Claasidcetion. 
Peremptory challenges to individual jurors or challenges to the poll 

a re  now, generally speaking, divided into two classes, propter defecturn, 
or the lack of some legal requirement, and propter affc:ctum, which goes 
to the juror's bias or partiality of the juror, of which either party a t  the 
trial may take advantage. The principal challenges a r e  stated by 
STACY, J. 

4. Same--Objections and Exceptions-Appeal and Error .  
Before the challenging party to the individual juror is  entitled to 

have the adverse ruling of the trial court: passed upon on appeal, i t  is 
required that  he should have exhausted his peremptory challenges, and 
upon objection made in apt  time. 

6. Same-Courts-Discretion. 
I n  the trial of capital felonies the juror nmst be challenged by the party 

when he is  brought to the book to be sworn; and when it  later appears 
that the juror is incompetent, i t  is discretionary with the trial judge 
not subject to review on appeal whether he will, under the circumstances, 
order a new trial. 

6. Evident-Criminal Lawy-Stenograph~lYitnesses-.Former Trial. 
Where the prisoner is being again tried for a capital felony resulting 

from a former mistrial of the same offense, and on the second trial a 
witness whose testimony on her direct examination is claimed to be 
material to the defense cannot be procurecl, the testimony of the stenog- 
rapher who had taken the evidence of this witness on the former trial 
is incompetent, upon the State's esception, when he can only give the 
substance of the direct examination, but not of the cross-examination, 
in the absence of his stenographic notes, which had been destroyed, with 
which to refresh his memory. 

7. Criminal Law-Homicide--Evidence-Instructions. 
Where there is  no evidence upon the trial of a homicide for mnn- 

slaughter, and the prisoner has been convicted of murder in the second 
degree, of which there was sufficient evidence, an except~on to the charge 
to the jury on the ground that  it  restricted the jury to the consideration 
of the evidence of the greater offense, cannot be sustained on appeal. 

APPEAL b y  defendant  f r o m  Stack,  J., a t  Eoveniber  Term,  1923, of 
CCNBERLAND. 

Cr imina l  prosecution, t r ied upon  a n  indictment charging t h e  defend- 
a n t  wi th  murder  i n  t h e  first degree. H e  mas convicted oE murder  in t h e  
second degree, a n d  appeals f r o m  t h e  judgnlent pronouiiced thereon. 

Attorney-General lllanning and Assistant Attorney-Gcneral S a s h  for 
the S ta f e .  

H .  L. Brothers and Dye & Clark for defendant. 

STACY, J. T h e  defendant  was  first t r i ed  a t  t h e  March  Special  T e r m ,  
1923, before J u d g e  Hor ton ,  bu t  a mis t r i a l  was h a d  a t  t h a t  t e r m  because 
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of the inability of the jurors to agree on a verdict. I t  appeared in  the 
progress of the trial that W. C. Callahan, a deputy sheriff of Cumber- 
land County, was shot on the morning of 24 February, 1923, and died 
about 4 o'clock that afternoon while in  the Highsmith Hospital at  
Fayetteville. The deceased, about an hour before his death, fully con- 
scious of impending dissolution, stated to his nurse, Miss Andrew, now 
Mrs. Wise, according to her testimony, that he knew Mr. Smith was the 
man who shot him. Upon the strength of this testimony Judge Horton 
issued a bench warrant for John Smith, and at  the next term the grand 
jury returned a true bill against Joel Levy and John Smith, in which 
the two mere charged jointly with the killing of W. C. Callahan. 

At the August Term, 1923, Judge Sinclair presiding, the State's 
motion for a separate trial of the two ddendants was denied, where- 
upon the case was continued. 

At the Norember Term, 1923, the State took a "no l .  pros. with leave" 
as to the defendant John Smith and used him on the trial as a witness 
against the defendant Joel Levy. 

According to Smith's testimony he and another white man by the 
name of Toler brought 11 gallons of liquor in an automobile and put 
it out in the edge of a patch of woods not far  from the defendant's house. 
After putting the liquor out, Toler drove off with his car while Smith 
went to notify Levy, a colored man, that the liquor was there. When 
Smith and Levy came back to the edge of the woods they found that 
the liquor had been moved, and they saw tracks leading across the sandy 
road from the place where it had been left. Levy insisted on following 
these tracks to find out what had become of the liquor. They had not 
gone far ~vhen they saw some one with it. Levy snatched a pistol from 
his pocket and fired two shots in rapid succession at the person with the 
liquor. This man was W. C. Callahan. Both shots took effect. Smith 
ran;  and he and Toler came back to Fayetteville in Toler's car that 
afternoon. This eridence was denied in toto by the defendant, who 
set up an alibi and contended that he was not eren present at the time 
of the shooting and knew nothing of it. 

The testimony upon which the defendant was convicted, though posi- 
tive and direct, may not be as convincing to us as i t  was to the jury. 
However, our inquiry is not directed to the weight of the eridence, but 
to its sufficiency to warrant a verdict. The jury alone may consider its 
credibility. Appreciating this fact, the defendant lodged no n~otion 
for dismissal of the action or for judgment as of nonsuit under C. S., 
4643, after the State had produced its eridence and rested its case, and 
quite properly so. 

On the trial the defendant noted several exceptions relating to the 
selection and impaneling of the jury, but we do not think any of them 



5 84 I N  THE SUPREME COURT. [I87 

can be sustained. The manner of summoning the special venire was 
likewise objected to by a challenge to the array. This is also untenable 
and it must be overruled. S. v. Perry, 44 K. C., 330; I!;. v. Benton, 19 
N. C., 196 (opinion by GASTON, 5.). 

The ordering of a special venire in cases where the prisoner is charged 
with a capital offense, and the manner in  which it shall be summoned 
or drawn, when so ordered, whether selected by the sheriff under C. S., 
2338, or drawn from the box under C. S., 2339, are both discretionary 
with the judge of the Superior Court. S. v. Terry, 173 N. C., 761; 
S. v. Brogden, 111 h'. C., 656; S. v. Smarr, 121 N.  C., 669. And unless 
an objection goes to the whole panel of jurors, it ma,y not be taken 
adrantage of by a challenge to the array. * S. &., .Hen.sley, 94 N.  C., 1021; 
S. v. Parker, 132 N. C., 1015; 8. v. Mallard, 184 N. C., 667; Moore v. 
Guano Co., 130 N.  C., 229; S. v. Stanton, 118 N .  C., 1182. I n  S. v. 
Speaks, 94 N.  C., p. 873, i t  was said that "A challenge to the array can 
only be taken when there is  partiality or misconduct in the sheri3, or 
some irregularity in making out the list." See, also, S v. ~lloore, 120 
N. C., 570. 

Objections to individual jurors are made by challenges to the polls. 
This practice comes to us from the common lam with the trial by jury 
itself, and has always been regarded essential to a fair determination of 
the issues involved. These challenges are of two kinds-peremptory and 
for cause. 

I n  all capital cases, under our present practice, the prosecuting offi- 
cer, on behalf of the State, is giren the right to challenge peremptorily 
four jurors for each defendant, but he does not have the right to stand 
any of the jurors at  the foot of the panel. C. S., 4634. The prisoner, 
or every person on joint or several trial for his life, is allowed to make 
a peremptory challenge of twelve jurors and no more. C!. S., 4633. 

In  all other cases of a criminal nature, a peremptory cliallenge of two 
jurors is allowed in behalf of the State for each defendant; and every 
person on joint or sereral trial for an offense, other than capital, is 
giren the right of challenging peremptorily, and without showing cause, 
four jurors and no more. 

I n  all civil actions each side is allowed four peremptory challenges. 
C. S., 2331. 

Blackstone, commenting upon this right of peremptory challenge, 
says in his Commentaries (4 $1. Com., 353) : "In criminal cases, or at  
least in capital ones, there is in favorem vitce allowed to the prisoner 
an arbitrary and capricious species of challenge to a certain number of 
jurors, without showing any cause at all, which is called a peremptory 
challenge; a provision full of that tenderness and humanity to prisoners 
for which our English laws are justly famous. This is grounded on two 
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reasons: (1) As every one must be sensible, what sudden impressions 
and unaccountable prejudices we are apt to conceive upon the bare 
looks and gestures of another, and how necessary it is that a prisoner 
(when put to defend his life) should have a good opinion of his jury, 
the n7ant of ~ ~ ~ h i c h  might totally disconcert him; the law wills not that 
he should be tried by any one man against whom he has conceired a 
prejudice eren without being able to assign a reason for such his dislike. 
(2) Because, upon challenges for cause shown, if the reason assigned 
prove insufficient to set aside the juror, perhaps the bare questioning 
his indifference may sometimes provoke a resentment, to prevent all 
ill consequences from which the prisoner is still at liberty, if he pleases, 
peremptorily to set him aside"; quoted with approval in L e u i s  v .  U. S., 
36 L. Ed., 1014. 

At common law challenges to the polls were divided into four classes: 
(1) p - o p f e r  respectum,  as where the juror was a lord of Parliament, 
eo hen he could be challenged by either side or by himself; ( 2 )  propter  
defecturn, being a lack of some qualification required by law, such as 
residence, age, property, etc.; (3) propter  a f f ec tum,  on account of bias, 
suspicion of partiality, prejudice, or the like, and (4) propter  del ic tum,  
for criminality, as ~vhere the juror had been convicted of an infamous 
crime. 

But with us, speaking generally, challenges to the polls are usually 
divided into two classes only: propter  defecturn, which is the lack of 
some special legal requirement, and propter affecturn, which goes to the 
juror's bias or partiality. Under this latter head the challenges may be 
for the principal cause or to the favor. S. v. B e n t o n ,  19 h'. C., p. 212. 

The principal challenges to the polls now recognized by our practice, 
and of which either side may take advantage at the trial, are briefly 
sumnlarized as follows : 

1. I f  the person called for jury service be not a bona fide resident 
of the county in which the trial is being held, or from which the jury 
is ordered to be summoned (C. S., 473), he may be stood aside for this 
reason. S.  c. W h i t e ,  68 N .  C., 158; X. v. U p t o n ,  170 N .  C . ,  769. 

2. I f  he be delinquent at the time of trial in the payment of his 
taxes for the preceding year, he may be excused on this ground. X. v. 
#herman ,  115 N.  C., 773; S .  v. Davis ,  109 N. C., 780; 8. v .  Gardner ,  
104 PI'. C., 739; S. v. Hurgrave ,  100 S. C., 484; Sellers 11. Sellers,  98 
K. C., 13; S. v. fTaywood, 94 h'. C., 847. 

3. I f  he have a suit pending and at issue in the Superior Court of the 
county, he may be challenged for this cause. S. v. H o p k i m ,  154 N .  C., 
622; 8. v. S p i v e y ,  132 N.  C., 989; B o d g e s  v. Lassi ter ,  96 N. C., 351; 
S. v .  V i c k ,  132 N.  C., p. 997. 
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4. I f  he be a minor, or less than 21 years of age, he is not qualified 
to sit as a juror. S.  v. Grifice, 74 R. C., 316; S. c. La~aberf, 93 N .  C., 
618. 

5. I f  he be an atheist, or deny the existence of Almighty God, he is 
presumed to be insensible to the obligations of an oath. S. 2'. Davis, 
80 IT. C., 412; XcClz~re v. State, 1 Yerger (Tenn.), 206. See, also, 
Const., Art. VI, see. 8, and Shaw v. Jloore, 49 K. C., 25. 

6. I f  he be related by blood or marriage to any of the parties within 
the ninth degree, he would be subject to challenge. A'. v. Potts, 100 
Tu'. C., p. 457; X. c. Perry, 44 N .  C., 330; S.  v. Baldwin, 80 S. C., 390; 
S.  v. Ketchey, 70 h'. C., 621; S. a. Slzaw, 25 N .  C., 532. 

7. I f  he be wanting either in intelligence or in good inoral character, 
an objection to his competency on either one of these grounds should be 
sustained. This mould include the propfer d~lictzcm as known to the 
common law. S. v. Peoples, 131 S. C., 788; S.  c. Sherman, 115 N.  C., 
774; S. v. Edens, 85 IT. C., 524. 

8. I f  he be of the same society or corporation with either party, when 
such society or corporation is interested in the litigation, or if he be the 
tenant or "within the distress" of either party, or if he have an action, 
implying malice, depending between himself and either party, or if he 
be the master, servant, counselor, steward or attorney for either party, 
he may be challenged upon any one or more of these grounds. Such 
was the rule at  common law. 16 R.  C. L., p. 256; Ollphant v. R. R., 
171 N .  C., 303; Bank v. Oil lllills, 150 N. C., 683; S. c. Sultan, 142 
N.  C., 569; S. c. Barber, 113 S. C., 711; Thompson and Xerriam on 
Juries, p. 167. 

9. I f  he be prejudiced or biased to such an extent that he cannot 
render a fair and impartial verdict in the case he would be disqualified 
on objection to sit as a juror. 8, v. Vann, 16% K. C., 534; 8. v. Vick, 
132 X. C., 995; Brif fain v. Allen, 13 K. C., 120. See S. v. Harris, 69 
V. Va., 244, as reported in 50 L. R. A. (S. S.), p. 933, where many 
authorities are collated and reviewed in a valuable ncte by the anno- 
tator. 

10. I n  addition to the a b o ~ e  disqualifications, or grounds for objec- 
tion, if the person called be a tales juror, he would be subject to chal- 
lenge if he be not a freeholder within the county, or if he has served in 
the same court as grand, petit or tales juror within twc, years next pre- 
ceding such term of court. C. S., 2321. Hale c. Whitehead, 115 N .  C., 
2 9 ;  S.  v. Shernzan, 115 N.  C., 773; S.  v. Hargrace, 100 3. C., 484; 
S. v. Whitfield, 92 N.  C., 831; S. 2%. Brittain, 89 K. C., 481; S. v. Whit- 
ley, 88 S. C., 691; X. v. Cooper, 83 h'. C., 671; S. v. Ht7rcard, 82 N .  C., 
623; S. a. Ragland, 75 N .  C., 12. 
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11. The trial courts have experienced some difficulty in  passing upon 
the qualifications of special veniremen, by reason of the apparent con- 
flict in  the following statutes : 

C. S., 2326, provides: "It shall not be a valid cause of challenge that 
a juror called from those whose names are drawn from the box is not 
a freeholder or has served upon the jury within two years prior to the 
court at  which the case is tried. I n  other respects the cause of challenge 
shall be the same as now provided by law, and nothing herein shall 
modify any lam authorizing jurors to be summoned from counties other 
than the county of trial." 

C. S., 4635, p ro~ides :  ('In the trial of all criminal cases, where a 
special venire shall be ordered, the same causes of challenge to the 
jurors sumnloned on the special venire shall be allo~ved as exist to tales 
jurors." 

"Persons qualified to act as jurors in said county" is the designation 
given to those who are to be summoned as special veniremen under 
C. S., 2338. And it is suggested by the Attorney-General that C. S., 
4635, should be construed to apply to cases where the judge of the 
Superior Court exercises his discretion under C. S., 2338, and issues 
a special x r i t  of  eni ire facias to the sheriff of the county, commandiilg 
him to summon such number of persons qualified to act as jurors in the 
county as the judge mag deem sufficient, leaving the express provisions 
of C. S., 2326, to apply to jurors drawn from the box, under C. S., 
2339, and other statutes. I f  this interpretation be correct-and it 
seems to accord with well-established rules of statutory construction- 
it follows that special veniremen, whose names hare been drawn from 
the box, should be considered as standing on the same footing with 
regular jurors, while those whose names are not drawn from the box 
should be considered as standing on the same footing with tales jurors. 
S .  v. ST'illiams, 185 N. C., p. 664. I t  may be well to note that the pres- 
cnt statutes, relating to the subject in hand, are slightly different from 
nha t  they were when the following cases mere decided : S. v. Carland, 
90 K. C., 668; S.  v. Sl'hiffield, 92 N.  C., 831; X. v. Xilgore,  93 S. C., 
533; S. v. Starnes, 94 N. C., 973; S. 1 % .  Powell, 91 h'. C., 965; X. 2). 

Cody, 119 C., 908. 
I t  should be observed that no ruling relating to the qualification of 

jurors and growing out of challei~ges to the polls will be reviewed or1 
appeal, unless the appellant has exhausted his peremptory challenges 
and then undcrtakes to challenge another juror. Oliphant v. R. R., 171 
S. C., 303. His  right is not to select but to reject jurors; and if the 
jury as drawn be fair and impartial, the complaining party ~vould be 
entitled to no more upon a new trial, and this he has already had on the 
first trial. X. v. Sultan,  142 N. C., 569; S. v. English, 164 N. C., 497; 
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S. v. Bohanon, 142 N.  C., 695; Sutton, v. Fox, 55 Wis., 531. Hmce  
the ruling, even if erroneous, would be harmless. S. v. Cockrnan, 60 
N. C., 485. 

Challenges to the polls, or objections to individual jurors, must be 
made in apt time, or else they are deemed to be waived. I t  is too late 
after the trial  has been concluded. I n  capital cases a c:aallenge propter 
defectum or propter affectum should be made as the juror is brought to 
the book to be sworn and before he is sworn. S. v. Davis, 80 N .  C., 412. 
The fact that an incompetent juror was permitted to sit on the case 
does not vitiate the verdict. S.  v. Upton, 170 N.  C., p. 771. But when 
the incompetency is not discovered until after the verdict, it is then 
discretionary with the judge presiding as to whether he will, under the 
circumstances, order a new trial, and his action in this respect is final. 
S. v. Lambert, 93 N. C., 618. 

The defendant's chief assignment of error, or the one most strongly 
urged on the argument and in his brief, is the exception addressed to 
the ruling of the court in excluding the testimony of Mrs. Wise, nee 
Miss Andrews, the nurse, to the effect that the deceased, about an hour 
before his death, when fully conscious of impending dissolution, stated 
to her that he knew Mr. Smith was the man who shot him. This evi- 
dence was given at  the first trial and taken down by the court stenogra- 
pher, and the witness duly cross-examined in regard to the dying decla- 
ration of the deceased. At the time of the second trial ,  Mrs. Wise was 
out of the State and she could not be obtained as a witness. The tran- 
script of her testimony, given on the former trial, did not show the 
cross-examination. The stenographer who took the eridence of the 
witness "stated that part of his notes had been destroyed by rats or 
lost; that he could testify as to what she said on her direct examination, 
but did not feel that he could testify to the substance of the cross-exami- 
nation, and he didn't think that he could find a suffi1:ient amount of 
his notes from which he could obtain the cross-examination of the 
absent witness." Upon objection by the State to the introduction of 
only the direct examination of the absent witness, and without having 
present in court her cross-examination, the evidence was excluded. This 
ruling is in accord with the authorities on the subject. S. v. Haynard, 
184 N.  C., 653; Boney v. Boney, 161 N.  C., 621; 8 R. C. L., 217. Though 
in Pennsylvania i t  appears that the absence of the cross-examination 
is not always held to be fatal to the admission of such evidence. "The 
notes of counsel, showing what a deceased witness testified to on a 
former trial between the same parties, touching the same subject-matter, 
are evidence when proved to be correct in substance, although the coun- 
sel did not recollect the testimony independent of his notes, and although 
he did not recollect the cross-examination." Lewis, C. J., in Rhine v. 
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Robinson, 3 Casey, 30; followed and quoted with approval in  Phila. 
and Reading R. R. v. Spearen, 11 Wright, 306, and Brown. v. Common- 
wealth, 73 Penn. St., 321. 

But the better rule, according to the weight of modern authority, is 
to the effect that unless the witness be able to give i n  substance the 
whole of what was said on the former trial by the absent or deceased 
witness, or at least the whole of what was said concerning the particular 
subject of inquiry, including the cross-examination as well as the direct 
examination, such testimony may not be received in evidence. 10 R. C. 
L., 971. See exhaustive opinion of Drummond, J., in  U. S .  v. Macomb, 
5 McLean7s Reports, 286. 

The question is not presented on the present record as to whether 
this evidence would have been competent under the doctrine announced 
in S. v. Lane, 166 N. C., 333, even if the witness could have stated in 
substance the whole of what was said by the absent witness on the 
former trial. 

Defendant earnestly insists that if he could have had the benefit of 
this evidence in connection with his own testimony tending to establish 
an alibi, a different verdict would have been rendered. Possibly so, but 
our inquiry is limited to errors of law, and we have found none on the 
instant record. 

The defendant also excepts because the court in  its instructions ex- 
cluded from the jury any and all consideration of the charge of man- 
slaughter, and restricted their deliberations to the questions of murder 
in the first and second degrees and acquittal. I n  this there was no error. 
The record discloses no evidence upon which a verdict of manslaughter 
could have been rendered. S. v. White, 138 N.  C., 722; S. v. Johnson, 
161 N.  C., 264. I n  this respect the case is unlike 8. v. Herrick, 171 
N.  C., 788, so strongly relied upon by the defendant. 

The remaining exceptions present no new or novel point of law. The 
record is free from any prejudicial or reversible error in law. 

Xo error. 

A. S. JONES v. CHRISTIAN JONES. 

(Filed 16 April, 1924.) 

Under the provisions of chapter 92, section 1, subsections 2 and 3, 
Public Laws, Extra Session of 1921, it will be presumed on appeal that 
the complaint in a civil action was filed on or before the return day of 
the summons, nothing else appearing, according to the time thereof 
therein specified. 
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2. Same--Defendant's Bond to Retain Pom:ssion of Lands. 
When the complaint in an action has not been served with the sum- 

mons, the defendant has twenty days after i ts  return date in which to 
answer or demur; and when the defendant is in possession of land, and 
the action is  to recover the land, the defendant has also twenty days, 
under the circumstances, before pleading, in which tcl file the bond re- 
quired, C. S., 495, conditioned upon his paying to plaintiff all costs and 
damages which the latter may recover, including dariages for the loss 
of rents and profits. Chapter 93, section I ,  subsections 2, 3, Public Laws, 
Extra  Session 1921. 

3. Same-Receivers-Remedy at Law. 
I n  an action to recover real property or its possession, upon the ap- 

proval of the defendant's bond by the clerk of the Superior Court for 
continued possession, C. S., 495, when the defendant has  given it  in com- 
pliance with the statute, the plaintiff has an a d e q ~ ~ a t e  and sufficient 
remedy a t  law upon the bond of the principal and s~lrety so gken  and 
approved, and the equitable right to the appointment of a receiver, C. S., 
860, sec. 1, is not available to the plaintiff, i t  appeal-ing that  a money 
demand will sufficiently compensate him. 

4. Same-Appeal and Error. 
Held, upon the record in this appeal, involving only the plaintiff's right 

to the appointment of a receiver for the defendant, the question of the 
sufficiency of the allegations of the complaint to state facts sufficient to 
constitute a cause of action to set nside defendant's deed to the lands in 
controversy does not arise. 

THIS was  a n  appl icat ion f o r  t h e  appointment  of ,I receiver, heard  
before Lane, J., a t  chambers, FORSYTH. Appeal  by  defendant. 

Joh7~ C. Wallace and Graves, Brock d Graves for plaintiff. 
Parrish CE Deal for defendant. 

CLARRSOS, J. T h e  record shows t h a t  summons was du ly  issued out 
of t h e  Super ior  Cour t  of Forsy th  County  on  30 J u l y ,  1923, b y  plaintiff 
against defendant, re turnable 1 4  August,  1923, and  t h e  summons was  
du ly  serred on t h e  defendant. It i s  presumed t h e  complaint was filed 
i n  t h e  clerk's office on  or  before t h e  r e t u r n  d a y  of the summons, 1 4  
August.  

?he defendant h a d  20 days i n  which to answer o r  demur  a f te r  t h e  
re tu rn  day,  1 4  August.  

Publ ic  Laws, E x t r a  Session 1921, ch. 92, sec. 1, subsets. 2 and  3, a r e  
as  follows : 

"Subsection 2. T h e  complaint shal l  be  filed on  o r  'before t h e  r e t u r n  
d a y  of the  summons :  ~ r o k i d e d ,  f o r  good cause s h o r n  t h e  clerk m a y  
extend t h e  t i m e  t o  a d a y  certain. 

"Subsection 3. T h e  answer or demurre r  shall be  filed within twenty 
days a f te r  t h e  re tu rn  day, o r  a f te r  serricc: of t h e  complaint upon  each 



N. C.] SPRING TERM, 1924. 591 

of the defendants, or within twenty days after the final determination 
of a motion to remore as a matter of right. I f  the time is extended for 
filing complaint, then the defendant shall hare twenty days after the 
final day fixed for such extension in which to file the answer or de- 
murrer, or after serrice of the complaint upon each of the deferidar~ts 
(in which latter case the clerk shall not extend the time for filing answer 
beyond twenty clays after such service) : Prorided, in cases where the 
complaint is riot served, for good cause shown, the clerk may extend the 
time to a day certain." 

The complaint seems to be i n  the nature of an action to recover real 
property and the rents and profits and to set aside a deed. 

C. S., 495, is as follows: "In all actions for the recovery or possession 
of real property the defendant, before he is permitted to plead, must 
execute and file in  the office of the clerk of the Superior Court of the 
county where the suit is pending an undertaking with sufficient surety, 
in an amount fixed by the court, not less than two hundred dollars; to 
be roid on condition that the defendant pays to the plaintiff all costs 
and damages which the latter recovers in the action, including damages 
for the loss of rents arid profits." 

Before the time to plead expired, defendant, on 22 August, 1923, 
filed a bond in due form, in the sum of $750, with A. B. Brewer as 
surety, for costs, damages a i d  rents and profits, in accordance with the 
above statute. T l ~ c  bond was a justified one and approred by the clerk 
of the Superior Court of Forsyth County. The defendant had 20 
days after 14 August-return day of summons-before he pleaded, in 
which to file the bond, which was clone and within the time. Defend- 
ant pkaded by filing a demurrer to the complaint on the ground "that 
the plaintiff has doclared on inconsistent causes of action." The com- 
plaint was amended, or modified, and answer filed b? defendant. The 
bond before the clerk was filed without any order of court. Plaintiff 
applied before the judge of the court below for a receiver, ~vhich was 
granted, and from the judgment appointing a receirer, dcferidant 
appealed. 

We thiiih from the nature of the action, as we construe the allega- 
tions in the complaint, that the defendant pursued the legal course by 
filing the bond under C. S., 495. (See Battle 2%. X e r c e r ,  a, l te ,  447.) 
W e  infer that the action is to recorer real property, the rents 
and profits, and set aside a deed. Whether this can be done under the 
allegations in the complaint and the terms of the deed we do not now 
pass upon. The matter passed on here only relates to the receivership, 
but, as to the language in the deed asked t o  be set aside, we call atten- 
tion to Fleming v. Xofz, post, 593. 
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I t  was not necessary for defendant to get an order of court or au- 
thority from the court to file the bond from the view we take of the 
case. The statute makes provision and it is a matter of right. I f  the 
bond gimn for costs, damages, rents and profits, under (2. S., 495, supra ,  
which was approved by the clerk, is not sufficient, upcln proper proofs, 
the case being now in  the Superior Court, at  term, for trial upon the 
issue, the court below would have discretion to increase the bond. The 
defendant as a matter of right filed the bond under section 495, and 
did so in due time. The statute was passed to protect the rights of 
plaintiff by requiring defendant to give bond in cases of this nature, as 
we construe the complaint. 

C. S., 860, sec. 1, is as follows: "Before judgment, on the application 
of either party, when he establishes apparent right tcl property which 
is the subject of the action and in the possession of an  adverse party, 
and the property or its rents and profits are in danger of being lost or 
materially injured or impaired, except in cases where judgment upon 
failure to answer may be had on application to the court," etc., a re- 
ceiver may be appointed. 

The language of the statute is "When he establishes apparent right 
to property," etc. 

There is no allegation that the defendant is insolrent. I t  is alleged 
that "plaintiff will suffer irreparable injury," but the facts all show 
that any injury that may be suffered can be measured by compensation 
in money. 

The appointment of a receiver is equitable in  its nature and based 
on the idea that there is no adequate remedy at law, and is intended 
to prevent injury to the thing in controversy; the pouer is inherent in 
courts possessed of equitable jurisdiction. The right must be clearly 
shown, and there is no other remedy that is safe or e2pedient. 

High on Receivers ( 3  ed.), sec. 8, says, in par t :  "The appointment 
of a receiver pendente  lite, like the granting of an interlocutory injunc- 
tion, is to a considerabIe extent a matter resting in the discretion of the 
court to which the application is made, to be governed by a considera- 
tion of the entire circumstances of the case. S n d  where the court is 
unable to see any benefit will result from appointing a receiver in  the 
cause, or that any injury will follow from refusing the relief, it will 
not interfere, especially if i t  is apparent that great confusion and diffi- 
culty in  the management of the property may result to both parties 
from a receivership. So if, upon a consideration of all the circum- 
stances of the case, it is apparent that greater injury will ensue from 
appointing a receiver than from leaving the property in its present 
possession, or if other considerations of propriety or of convenience 
render the appointment improper or inexpedient, the court will refuse 



S. C.] S P R I S G  T E R M ,  1924. 593 

to interfere." Hanna v. Hanna, 89 N. C., 68; Thompson v. Pope, 183 
S. C., 124; Tobacco Assn. v. Bland, ante, 361. 

On  the uncontroverted facts of the entire record we think, under the 
facts and circumstances of this  case, that  as the statute allows bond to 
be given in  a case of this nature, as we now construe the  allegations of 
the complaint, and the bond having been given, that  the  appointment 
of a receiver is  unnecessary, as the bond protects the rights of plaintiff 
until the matter is adjudicated. The  entire record shows a n  unfortunate 
family difference. We think the ends of justice will be met by dis- 
solving the receirership appointed in  the cause, which, under the cir- 
cumstances, would iiaturally entail expense to litigants, both living in 
the same home and carrying on farming operations. The  bond filed on 
2 2  August, 1923, by defendant, with A. B. Brewer as surety, for costs, 
damages and loss of rents and profits, shall be and continue operative 
a i d  binding on the defendant and his surety, according to i ts  tenor. 

F o r  the reasons given, the judgment below is 
Nodified and affirmed. 

JOHN 31. FLEMING ET AL. V. A. H. RIOTZ. 

(Filed 16 April, 1024.) 

1. Wills-Devise-Power of Sale--Deeds and Conveyances--ntle. 
A devise of the testatrix of her home to her three sons, who survived 

her as her only heirs a t  law, upon condition that it be kept as a F Jme 
for all, except in the event they fully consented to sell it, and upo the 
death of one of them his share to revert to the living ones for an cqual 
division: Held, the controlling intent of the testatrix was not to rc?lie an 
absolute restraint on alienation, or to continue the home until th.; death 
of the last surrivor, but that upon the death of one the house -ould be 
sold and conveyed with the consent of the surviving sons. 

2. Deeds and Conveganr~s-Consideration-Support of Grantor-Cove- 
n a n t ~ C h a r g e  Upon Land-Subsequent Grantees--Notice. 

A conveyance of land upon consideration of the grantee maintaining 
the grantor for life is a covenant charging the land therewith, and is 
binding not only on the grantee, but as a charge upon his successors in 
title who take by deed with actual or constructive notice thereof. 

- ~ P P E A L  by defendant from Lyon, J. ,  a t  the Special November Term, 
1923, of CASWELL. 

Nrs .  Jasper Fleming died in  1918 leaving a will, the ninth item of 
which is as follows: "I desire the  home to be kept as  a home for all, 
unless it is thought best to sell, and then with the full consent of my 
three sons. I f  either son dies I do not want the home sold but let their 

35-157 
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share revert to the living ones. But if by mutual consent of my three 
sons a sale is made it shall be equally divided between the three sons." 
The three sons who survived the testatrix were Jchn 31. Fleming, 
Robert Fleming, and Paul Fleming, her only children and heirs at law. 
On 4 February, 1921, Robert died leaving a widow and two children, 
namely, Mrs. Xannie Hunt  Fleming (widow), John M. Fleming, Jr. ,  
and Nrs. Evelyn Callen, wife of Paul Callen, as his only heirs. John 
3f. Fleming, Jr . ,  is a minor under twenty years of age, without general 
or testamentary guardian, and is represented in this cause by his next 
friend. After the death of Robert Fleming, to wit, o i  27 *ipril, 1921, 
John M. Fleming and Paul Fleming and his wife conveyed a one-third 
undivided interest in the devised land to h h .  Nannie Hunt  Fleming, 
widow of Robert Fleming, and on 14 June, 1921, Yrs.  Fleming con- 
veyed said one-third undivided interest to Paul Callei, her son-in-law, 
in consideration of $100 and maintenance during her natural life. This 
deed was registered 2 August, 1921. On 22 August, 1921, Paul Callen 
and his wife conveyed said interest to John M. Fleming, Sr. On 12 
October, 1923, John M. Fleming, Sr., and Paul Fleming offered the 
entire property for sale by public auction, and the defendant became 
the last and highest bidder at $6,000, which was acceptable to John 31. 
Fleming, Sr., and Paul Fleming. Since said sale John hf. Fleming, 
Sr., Paul  Fleming and wife, and John M. Fleming, J-r., have executed 
and tendered a deed for said property to the defendant, and he has de- 
clined to accept it on the ground that a good and indefeasible title 
cannot be conveyed by said parties. The trial judge held that they 
could convey a good and indefeasible title, and the defendant excepted 
and appealed. 

P. W .  Glidewell for plaintiff. 
E. F. Upchurch for defendant. 

 ADA^^, J. The defendant requests our consideration of only two ex- 
ceptions. The first involves a determination of the question whether by 
the ninth item of the will the testatrix intended to preserve the devised 
property as a home for her three sons so long as any one of them lived; 
and if this question be resolved against the defendant, it seems to be 
conceded that the devisees acquired the fee as tenants in common, sub- 
ject to the contingency of a reversion to the "living ones if either son 
died." Southerland v. Cox, 14 N.  C., 394; Rowland v. Rowland, 93 
S. C., 214, 221. 

The devise was not intended as an  absolute restraint on alienation. 
I f  either son died his share was to "revert" to the survivors, and a 
sale was to be made by the mutual consent of the thlqee sons if living, 
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or evidently by the two surviving if one died before the conveyance was 
executed. We therefore do not concur in the suggestion that it was the 
purpose of the testatrix to keep the place as "a home for all7) until the 
death of the last survivor. 

About three months after Robert's death his surviving brothers con- 
veyed to his widow, Mrs. Nannie Hunt  Fleming, a one-third undivided 
interest in the home, and on 14 June, 1921, Mrs. Fleming conveyed her 
interest to Paul Callen in consideration of one hundred dollars and 
maintenance during her natural life. The defendant contends that the 
consideration of maintenance creates a charge upon the interest con- 
veyed by her, and that subsequent purchasers took Callen's title cum 
onere. 

I n  Bailey v. Bailey, 172 N.  C., 671, 674, the grantor conveyed certain 
tracts of land "in consideration of $791, and my maintenance during 
my natural life"-almost the identical language employed in the deed 
before us. The court, noting the distinction running through several 
of our decisions, held that the consideration created a charge upon the 
land, and said : ('The meaning and effect of a provision for maintenance, 
frequently found in deeds and mills, have received different construc- 
tions, depending on the placing of the provision and upon other terms 
of the instrument in which it appears. I n  some of the cases it is dealt 
with as a personal covenant (Taylor v. Lanier, 7 N. C., 98; Ricks 1 ~ .  

Pope, 129 S. C., 55; Perdue v. Perdue, 124 N.  C., 163; Lumber Co. c. 
Lumber C'o., 153 N. C., 50)) in others as constituting a charge on the 
rents and profits from the lands (Gray v. West, 93 N. C., 442; Wall v. 
Fall, 126 N. C., 408), and in others as a charge on the land itself (Lax- 
ton v. Tilly, 66 N .  C., 327; Helms u. Helms, 135 N .  C., 171)." 

I n  Laxton v. Tillv and in Helms v. Helms the consideration lvas simi- 
lar to that mentioned in the deed to Paul Callen, and in the latter case 
X r .  Justice Connor said that the wording of the deed did not constitute 
a condition subsequent, a breach of which entitled the grantor to avoid 
the deed, but operated rather as a covenant to furnish support, a breach 
of which constituted a charge upon the land. See, also, the same case 
on a rehearing reported in 137 K. C., 207. 

According to these authorities the provision for maintenance incor- 
porated in the deed executed by Mrs. Fleming constitutes a charge upon 
the interest therein described and is enforceable not only against her 
immediate vendee, but against the subsequent purchasers who acquired 
their title with actual or constructive notice of the charge. Outland v. 
Outland, 118 N. C., 139; Wall v. Wall, supra. 

For this reason the judgment of his Honor is 
Reversed. 
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W. H. POWELL, ADMINISTRATOR, v. ASSURANCE ;SOCIETY. 

(Filed 16 April, 1924.) 

1. Renioval of Causetiwaiver-Courts--Jurisdiction. 
The right of defendant to  remove a cause from the Sl;ate to the Federal 

Court under the provisions of the Federal Removal Azt, is not jurisdic- 
tional, and may be waived by his failure to assert his right as  the statute 
requires and in ap t  time. 

The Federal Removal Act, requiring that the defendant having this 
right file his petition and bond for removal before time for answer, etc., 
has expired, a s  fixed by the State law, or by the rule of the courts of 
the State in which such suit has been instituted and : ~ s  pending, applies 
only to such rule having a general fixed and uniform relation to all cases 
coming within its provision, and not to an order allowing a n  extension 
of time to plead in the particular case. 

The provisions of the Consolidated Statutes requiring that pleadings 
in civil actions be filed in the Superior Court during term, under certain 
regulations, with the presumption that all the partier; actually or 
constructively before the Superior Court during term, have been changed 
by express provision of the recent statute giving the jurisdiction to the 
clerk of the court, the defendant being given twenty days after the final 
day fixed for the time to answer, when the complaint has not been served 
with the summons; and the defendant desiring to remcve the cause from 
the State to  the Federal Court under the Federal statute, may within 
that  time file his proper petition and bond in the State court wherein the 
action had been brought, if done before he has filed his answer, or de- 
murred, and his failure to object to an order allowing the plaintiff 
further time for the filing of the complaint is not now a waiver of his 
right. Public Laws, Extra Session of 1921, see. 1, sutlsecs. 2 and 3. 

APPEAL by  plaintiff f r o m  Culvert, J., a t  M a r c h  Term,  1924, of 

Civil action heard  on motion t o  remove cause t o  t h e  Federa l  Court ,  
and  o n  appea l  f r o m  t h e  clerk of t h e  Super ior  Court .  

T h e  act ion is  to  recorer  t h e  amount  of t w o  policies of insurance 
against defendant  company, a N e w  Y o r k  corporation. Summons  issued 
i n  Columbus County, returnable before t h e  clerk of t h e  Super ior  Cour t  
of Columbus County  on 3 J a n u a r y ,  1024. O n  r e t u r n  day,  defendant 
not being present, a n  order  was entered allowing plaintiff t i l l  23 J a n u -  
a ry ,  1924, t o  file complaint.  O n  23 J a n u a r y  complaint  was filed. O n  
25 J a n u a r y  defendant  appeared before clerk, pursuan t  t o  notice issued 
and served on  plaintiff a n d  on affidavit filed showing diversi ty  of citi- 
zenship, and, tendering a proper  bond, asked t h a t  t h e  (cause be removed 
to t h e  Federa l  Cour t  f o r  t h e  Eas te rn  District.  T h e  motion was denied, 



N. C.] S P R I N G  TERM, 1924. 597 

and said clerk also refused to furnish a certified copy of record for the 
purpose of filing same in the Federal Court, the proper fees therefor 
having been duly tendered. 

On appeal, the case was heard in term before his Honor, Calrert, J., 
who reversed the ruling of the clerk and directed that the cause be re- 
moved and record certified as prayed. Plaintiff excepted and appealed. 

L. R. Varser, H. E. Stacy,  and Dickson X c L e a n  for p la in t i f .  
E. K.  B r y a n  and S. Brown  Shepherd for defendant. 

HOKE, J. The Federal statute applicable, Federal Judicial Code, 
sec. 29, requires in effect that a motion by defendant to remove a cause 
to the Federal Court shall be made at  or before the time for answering 
expires as fixed by the l a m  of the State, or by rule of the State courts in 
which such suit is instituted and pending. This term, "rule of court," 
has been held to mean a standing rule, making fixed regulation as to 
the time to file pleadings, and applying to all cases coming under its 
provisions, and, the right of removal not being jurisdictional, it is fur- 
ther held that the same may be waived, and will be considered waived 
when there has been a special order extending the time to plead beyond 
the statutory period, without exception filed or other protest made by 
the party entitled. Dills v. Piber Co., 175 N. C., 49 ; Patterson v. Lum- 
ber Co., 175 N. C., 90; Hyder  v .  R. R., 167 S. C., 584; Bryson v. R. R., 
141 N. C., 594; Howard v .  R. R., 122 IT. C., 944; Moore on Removal 
of Causes, sec. 156. 

Speaking to the questions presented in Dills v. Fiber Co., supra, it 
was said: "This term, 'rule of court,' appearing in the statute, has 
reference to a standing rule having the force of law ( X e c k e  v. Mineral 
Co., 122 N. C., 790-797; Fox  v. R. R., 80 Fed., 945), and the decisions 
in this State interpreting the statute are to the effect that where the 
time to file pleadings has been extended on the application of the parties, 
or when such time is given at some particular term by special order of 
court, and same is not objected to, such order is taken to have been 
acquiesced in by defendant, and the right of removal is thereby waived." 

At the time that decision was made, and in the case there presented, 
the pleadings were made u p  in term, when both parties mere actually 
or presumably present, and the time allo~ved to answer was during the 
term to which the summons a.as returnable. Since that time, however, 
the statute has been amended, requiring that pleadings primarily be 
filed before the clerk; the provision especially pertinent being section 1, 
subsections 2 and 3, Laws 1921, Extra Session, chapter 92: 

"Subsec. 2. The complaint shall be filed on or before the return day 
of the summons: Provided, for good cause shown, the clerk may extend 
the time to a day certain. 
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"Subsec. 3. The answer or demurrer shall be filed wiihin twenty days 
after the return day, or after service of the complaint upon each of the 
defendants, or within twenty days after the final determination of a 
motion to remove as a matter of right. I f  the time is extended for filing 
complaint, then the defendant shall have twenty days after the final day 
fixed for such extension in  which to file the answer or demurrer, or after 
service of the complaint upon each of the defendants (in which latter 
case the clerk shall not extend the time for filing answer beyond twenty 
days after such service) : Provided, in cases where the complaint is not 
served, for good cause shown, the clerk m:ly extend the time to a day 
certain.'' 

I n  the present case plaintiff was allowed till 25 January, 1924, to file 
his complaint. There is now no requirement or pre:wmption that a 
defendant should be present during the entire statutory period for filing 
pleadings, and the statute making express provision "that if the time is 
extended for filing the complaint, the defendant shall have twenty days 
after the final day fixed for such extension in which lo file answer or 
demurrer," the application of defendant on January 25 instant is well 
within the time as fixed by the statute, and his Honor has correctly 
ruled that the same is in apt time and that the cause be removed, and as 
prayed for. 

Judgment affirmed. 

WILSON GREENE ET AL. V. MRS. SALLlE GREENE LPLES ET AL. 

(Filed 16 April, 1924.) 

Appeal and Error-Rehearing--Briefs-Rule of Court.-WaiverJudg- 
ments. 

A petition to rehear in the Supreme Court will be denied when founded 
upon the ground that a certain question was not mentioned in the opinion, 
when it had not been discussed in morant's brief acccrding to Rule 28, 
and he has not appealed from the judgment. 

PETITION by appellees to rehear this case, decided 19 March, 1924, 
and reported ante, 422. 

William H. c6 Thomas Rufjin, for petitioners. 
B. L. Fentress arid Roberson, Jerome c6 Haworth for appellants. 

STACY, J. The petition to rehear was submitted to the Court in con- 
ference by the Justices to whom it was referred. Cooper v. Com,rs., 184 
N. C., 615. 
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The petition is not based on any allegation of error i n  the opinion as 
filed, but upon the ground that  exception Xo. 2, noted on the record, 
was not considered or dealt with in the opinion of the Court. This  
exception was to that  portion of the  judgment directing a sale of the 
land through a commissioner. See Tayloe  v. Carrow, 156 K. C., 6, and 
Ledbetter v. Pinner ,  120 N. C., 455. 

The  exception was not mentioned in  the opinion because i t  was not 
brought forward in appellant's brief, and was therefore abandoned by 
her. "Exceptions in the record not set out i n  appellant's brief, or in 
support of which no reason or argument is stated or authority cited, 
will be taken as abandoned by him." Rule  28, 185 N. C., p. 798. The  
appeal presented no objection to that  portion of the judgment directing 
a sale of the land. 

But  i n  no event would the appellees be entitled to  have this exception 
considered by filing a petition to rehear. They did not appeal from the 
judgment, and the appellant abandoned the exception relating to the 
order of sale. E r ro r  having been found in the judgment below, the case 
goes back for judgment in  accordance with the opinion as certified to 
the Superior Court. 

The petition must be denied. 

W. H. RIATTHEWS v. B. H. GRIFFIN. 

(Filed 23 April, 1924.) 

Wills--Power of Sale--Deeds and Conveyances-IntentEvidence. 
In order to make a valid conveyance of land devised with the power to 

sell without application to court, it  is not now required that the devisee 
expressly refer thereto in her conveyance, if it  is properly made to appear 
from the perusal of the entire deed that it was made in the exercise of 
the power conferred on her, or it can thus plainly be inferred therefrom, 
and pertinent matters in pais can also be resorted to in aid of this inter- 
pretation; and Held, further, the later deed of the devisee purporting to 
cure the supposed defect in the execution of the power by her former one 
would operate as an estoppel inuring to the grantee and those claiming 
title under him. 

COR'TROVERSY without action heard on case agreed before Grady,  J., 
at  March Term, 1924, of WARE, the controversy presented being that  
plaintiff, having conveyed in fee simple a parcel of land or lot i n  the 
city of Raleigh, and executed by deed with full  covenants, seeks to  
recorer on a n  installment note past due, and being par t  of purchase 
price for said lot. Defendant has refused to pay on the ground that  
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plaintiff's deed has conveyed no title, and there has been a breach of 
the covenants in plaintiff's deed of conveyance, defendant, however, 
admitting the obligation and his desire and intent .to comply therewith, 
provided that plaintiff's deed conveys a good title to the lot. The court 
being of opinion that the title offered was a good one, there mas judg- 
ment for plaintiff, and defendant excepted and appealed. 

23. L. Fentress for plaintiff. 
J .  Crawford Biggs for defendant. 

HOKE, J. From the facts properly presented it appears that the lot 
in question, specifically described in the formal statement, was formerly 
owned by Mrs. Bertha F. Rosenthal, who died in 19:19, having made 
disposition of the same in her last will and testament: the portions of 
which directly pertinent to this controversy, being items 7 and 8 of 
said will, in terms as follows: 

"Item 7. The rest and residue of my estate, consisting of real and 
personal property, money and securities, I give, devise and bequeath 
to my beloved husband, Gustave Rosenthal, and my daughter, Bertha 
Rosenthal, or the survivor of them, during their lives, 3r so long as the 
latter may remain unmarried. I n  case she marries she is to receive an 
equal amount of money with her sisters, and my hueband, if living, 
shall remain in possession of the property described in this item during 
his life. I f ,  however, she survives my husband and is unmarried at  
the time of his death, she is to remain in  possession c~f said property, 
as provided hereinbefore, and after death, i t  is to be equally divided 
among my other children. I n  case of death of any of them, their child 
or children shall take their mother's place. 

'(Item 8. My husband and daughter Bertha, or the survivor of them, 
shall have power to sell any or all of the real estate or personal property 
herein mentioned without application to the courts, and invest the pro- 
ceeds in good, interest-bearing securities." 

That the husband, Gustave Rosenthal, died before the testatrix, and 
the daughter, Bertha Rosenthal, the other devisee named in items 7 and 
8, survives the said husband and was unmarried at the time of his death. 
That the testatrix left her surviving, in addition to- said Bertha, three 
other daughters, two of whom are married and have children, and these 
three daughters have conveyed by proper deeds all their interest in  the 
property in controversy to their sister Bertha, the life tenant. 

That on 5 November, 1919, Bertha Rosenthal, the devisee and life 
tenant, by proper deed, and for a consideration to the Full value of the 
entire ownership, conveyed the lot to L. (1. Richardscm in fee simple 
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and by deed with full covenants. And thereafter said Richardson sold 
for full value and conveyed to W. H. Matthews, vendor of defendant, 
the said property, executing a deed therefor in fee with full covenants, 
etc. That said Matthews, on 29 December, 1922, sold said land to 
K. G. Carroll and B. H. Griffin, and conveyed same to said vendees by 
proper deed, and said B. H. Griffin, having acquired Carroll's interest 
by proper deed, has assumed the obligation for the purchase price, and 
admit's owing the purchase-money note presently due, provided a good 
title to the property can be made. 

I t  further appears that on 23 November, 1923, Miss Bertha Rosen- 
thal, the life tenant and devisee under items 7 and 8 of the will, exe- 
cuted a full and formal deed to W. H. Matthews, vendor of defendant, 
conreying the property in fee and making full and formal recital and 
reference to the powers contained in  the will, stating that her original 
deed was intended to be in proper execution of her powers under the 
will, the same having been for reinvestment, and that the full title for 
the fee-simple value for the property had been received, etc. 

Upon these, the ~ e r t i n e n t  and controlling facts in the controversy, 
we must approve his Honor's ruling that there is no defect in the title 
as conveyed, and defendant must comply with his contract. 

Under item 7 of the will it would seem that the ascertainment of 
those who are to take in remainder after the life estate of Miss Bertha 
Rosenthal is postponed till the death of the life tenant, thereby consti- 
tuting a contingent remainder under the principles approved in Thomp- 
son v. Humphrey, 179 N. C., 44; Latham v. Lumber Co., 139 N .  C., 9, 
and other cases. 

I f  this be the correct construction, the deeds of the other children of 
the testatrix would not operate to give full assurance of the title, for the 
contingency being due to the uncertainty of the person who is to take 
in remainder, if one of these children should die pending the life estate, 
leaving children, these, the grandchildren, would take directly from the 
testatrix, and the conreyance of the parent would be of no avail. With- 
out definite decision of this question, however, because not necessary to 
a disposition of the case, we are of opinion that the title conveyed by 
the grantor, Matthew, is a perfect title under the deeds of Miss Bertha 
Rosenthal, the life tenant, with power under the will to convey in fee. 

While some of the earlier decisions were more strict in their require- 
ments that in order to the validity of instruments executed by persons 
haring a power of appointment, express reference to the power should 
be made, a more liberal rule prevails in the later and authoritative cases 
on the subject, and it is now very generally accepted that the question 
is largely one of intent, and the instrument will be upheld as a valid 
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execution of the power where, on its entire perusal, the Intent to exercise 
the power can be plainly inferred, and that pertinent facts in pais may 
be resorted to in aid of such interpretation. Kirkman v. Wadsworth, 
137 N. C., 453; Taylor v. Eatman, 92 N. (I., GO1; Lee v. Simpson, 134 
U .  S., 5 7 2 ;  citing, among other cases, Rlagge v. iililes, 1st Story, 426; 
Warner et a!. v. Connecticut Jlutual Life Insurance Co., 109 U. S., 357; 
Blake v. Hawkins, 98 U. S., 315; Crane v. %orris, 6 Peters, 598; South 
v. South, 9 1  Indiana, 221 ; Willier v. Cumrnings, 91 Xeb., 571, reported 
also i; Anno. Cases, 1913 D, 287; Brown L.. Selms, 86 Arkansas, 368; 
21 R. C. L., pp. 795-798. 

I n  the well-considered editorial note on this subject appearing in 
Annotated Cases, 1913 D, supra, and as more directly apposite to the 
question presented here, it is said: "While the rule is that where one 
has both an estate in and a power over property, and d3es an act which 
may be referred either to the execution of the power or to the exercise 
of his rights as owner, it will be presumed that the act is done by reason 
of his ownership; still if a conveyance is made which zannot have full 
effect except by referring it to an execution of the power, though some 
estate would pass by reason of the ownership, the conveyance will be 
referred to the power"; citing numerous c'ases, and quoting from our 
own decision of Kirkman v. Wadsworth, as follows: "If a deed can hare 
no efficacy except by reference to a power, and the deed has been executed 
substantially as provided in the instrument creating the power, the 
estate will pass although the power is not referred to in  the deed. I f  
the donee of the power has an estate in the property outside and inde- 
pendent of the instrument creating the power, or any separate estate 
in the property, however created, and makes a deed the terms of which 
will be fully satisfied by such independent estate, which deed contains 
no reference whatever to the power, his conveyance will be referred to 
his own independent estate, and it will be presumed that the donee in- 
tended to convey his independent estate only, and that he did not intend 
the deed as an  exercise of the power of appointment under a trust." 

Cnder a correct application of these principles, it appearing that 
Miss Bertha Rosenthal having a life estate in the property under her 
mother's will, with a power to sell and convey the fee, has made a sale 
of the same and executed a deed to the purchaser conreging a fee-simple 
title with full covenants, and has receired therefor as the purchase price 
the full value for the entire interest so conveyed, this instrument should 
be upheld as a valid exercise of the power conferred upon her by the 
will, and her vendee, Richardson, having vonreyed said lot by proper 
deeds to Matthems, who in turn has conveyed to defendant, the latter, 
as stated, has thereby acquired and holds a good title. 
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A n d  if i t  mere otherwise, the la te r  deed m a d e  by Miss  Rosenthal t o  
Matthews i n  1923, making  f u l l  recital of her  power a n d  her  intent  to  
exercise same, would give f u r t h e r  a n d  fu l l  assurance of t i t le  if a n y  were 
needed. T h e  operation of such deed by way of estoppel inur ing  t o  the 
benefit of defendant  a s  grantee of Matthews under  t h e  covenants con- 
ta ined i n  such deed. Door Co. v. Joyner, 182 N. C., 520, c i t ing Hally- 
burton v. Slagle, 132 N. C., 947; V'ellborn v. Finley, 52 N.  C., 228-237, 
and  other  cases. 

T h e r e  is n o  error, a n d  t h e  judgment  of the lower court  is 
Affirmed. 

S. G. GARRIER v. J. G. QUAKESBUSH, TV. W. GARRETT ASD 
&I. RT. McPHERSORI. 

(Filed 23 April, 1924.) 

1. Judgments-Pleadings-MaultRfation to Set As idsCla lm and 
Delivery-Replevin-Principal and Surety. 

A judgment by default for the want of an answer wherein the de- 
fendant has replevined personal property in claim and delivery, and 
cannot restore it, and has since been adjudged a bankrupt, will not be 
set aside for excusable neglect for the failure of an attorney employed 
by the defendant to file the answer, or upon the ground that if the prop- 
erty had been returned by defendant i t  would have been subject to liens 
superior to the claim of the plaintiff. 

2. Bankruptcy-Liens-Prioritim-Rfomages. 
Proceedings in bankruptcy can only affect judgment liens acquired 

within the four months prior period, and not the lien of a valid mort- 
gage included in the judgment subsisting theretofore. 

3. Judments-Pleadiws-DefaultRIoti011~ to Set Aside--Encusahle 
XeglectMeritorious Defense. 

Upon motion to set aside a judgment by default final for the want of 
an answer upon the ground that  it  should hare been by default and 
inquirx, the morant must show a prima facie case entitling him to this 
relief, or that a different result would probably follow. 

4. Same-Bankruptcy-Mortgages-LieneC1a.i and Delivery-Reple- 
vin-Principal and Surety. 

As against the trustee in bankruptcy of a mortgagor of personal prop- 
erty, replevined in claim and delivery by the mortgagor, the surety on 
replevin bond may show by his evidence on his motion to set aside a 
judgment by default final for the want of an answer, that the judgment 
should hare been b~ default and inquiry, upon the ground that  the prop- 
erty replerined was insufficient in value to pay off the judgment in the 
mortgagee's favor. Smnble, the question a s  to what extent the judgment 
should otherwise share in the bankrupt's estate is within the juriudiction 
of the bankrupt court. 
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APPEAL by defendants from Stack, J., at October Term, 1923, of 
MOORE. 

This was a motion to set aside a judgment which had been rendered 
by default final for want of an  answer alleging irregularity in its ren- 
dition, and also excusable neglect. 

The action was upon a note for $400, dated 10 November, 1921, with 
claim and delivery proceedings for the possession of four mules and two 
horses mortgaged to secure the payment of the note. The stock was 
seized by the sheriff, and the defendant Quakenbush, with Garrett as 
surety, gave the usual replevin bond to secure its return. Judgment 
]?-as taken by default final against both Quakenbush and Garrett, his 
surety, before the clerk on 25 February, 1922, and some months later, 
after the judgment had been docketed in Alamance and execution sent 
to the sheriff of that county, motion was made on 15 July, 1922, to set 
aside the judgment, and on 5 August, 1922, a similar inotion was made 
by M. W. McPherson, trustee of Quakenbush, who had been declared 
a bankrupt on 20 May, 1922. These motions were denied by the clerk, 
and on appeal, Stack, J., affirmed his judgment, find ng as  facts that 
the summons on this action issued on 21 December had been personally 
served on the defendant Quakenbush on 24 December, 1921, and that 
on 27 December, under the claim and delivery proceedings, which had 
been instituted simultaneously with the issuance of t'ae summons, the 
sheriff seized the four mules and two horses, which were in  the posses- 
sion of defendant Quakenbush, and he executed the replevin bond in 
the usual form, with Garrett as surety, whereupon the said personal 
property was redelivered to Quakenbush. There was no request on the 
part of the plaintiff to enlarge the time for filing the q complaint, which 
was filed on 4 February, 1922. The defendant Quakenbush did not 
move to dismiss said action on account of the failure i,o file complaint, 
and on 25 February, 1922, the clerk rendwed the judgment set out in 
the record proper in  favor of the plaintiff and against Quakenbush and 
Garrett, his surety on the replevin bond. On 24 March, 1922, the clerk 
issued execution against Quakenbush and Garrett, his surety, to Ala- 
mance County where they resided; none of the mules and horses were 
returned to the plaintiff and no part of the said judgment has been 
collected, and the horses and mules are not now in ihe possession of 
either defendant, and cannot now be found. 

The court further found as a fact that when the action was instituted 
the defendant consulted a regular practicing attorney, resident in Ala- 
mance, and employed him to represent him in the case, but said attorney 
failed to file an answer. The defendants offered to sho~v as a defense 
to plaintiff's action that if the sheriff redelivered the mules and horses 
to the defendant they would hare been sold by other creditors holding 
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liens on them prior to the plaintiff's, but the court did not hold this to 
be a meritorious defense, and excluded such evidence. 

The plaintiff moved the court to hear evidence as to the value of the 
mules and horses taken in the claim and delivery, and the court finds 
from the testimony that the personal property released upon the re- 
plevin bond was to the value of $800. The court in  its discretion 
refused the motion to set aside the judgment for excusable neglect. The 
defendants appealed. 

H. F. Seawell for plaintiff. 
J .  J .  Henderson and Parker & Long for defendants. 
Coulter & Cooper for trustee in bankruptcy. 

CLARK, C. J. The court, upon the hearing properly refused the 
motion to set aside the judgment for excusable neglect as to Quaken- 
bush, and held that there was not any meritorious defense shown. 
Jfauney v. Gidney, 88 N.  C., 203; Stockton v. Xining Co., 144 N. C., 
595; XcLeod v. Gooch, 162 N .  C., 122; Cahoon v. Brinkley, 176 
N. C., 5. 

I t  is contended that in four months after the judgment Quakenbush 
was adjudged a bankrupt. Section 67 F of the Bankrupt Act, relied 
on by Quakenbush's trustee, 'has reference only to liens obtained by 
judgment n-ithin four months. This was a judgment on a valid mort- 
gage made more than four months before the bankruptcy, and was valid 
against the trustee in bankruptcy unless the plaintiff had obtained an 
undue advantage thereby over the other judgment creditors. The de- 
fendant is estopped to deny the validity of the mortgage, but against 
this, nothing is alleged or shown as to Garrett. "The liability of a 
person who is codebtor with, or guarantor, or in  any manner a surety 
for a bankrupt is not altered by the discharge of such bankrupt." Love- 
land on Bankruptcy, see. 296. Garrett, being a codebtor, is not dis- 
charged by the bankruptcy of Quakenbush. Murray v. Bass, 184 
X. C., 318. 

I t  is contended, however, that the judgment should have been by de- 
fault and inquiry and not by default final. I n  Jeffries v. Baron, 120 
S. C., 167, where there was a similar motion made, the court held that 
there being (as in  this case) no ground to sustain the motion upon the 
allegation of mistake, surprise or excusable neglect, it could not be modi- 
fied upon the ground of irregularity, saying: "The court having juris- 
diction of the subject and the parties, there is a presumption in favor 
of its judgment, and the burden of overcoming this presumption is with 
the party seeking to set aside the judgment. H e  must set forth the 
facts showing prima facie a valid defense, and the validity of the defense 
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is for the court and not for the party. Although there was irregularity 
in  entering the judgment, yet unless the court can now see reasonably 
that defendants had a good defense, or that they could now make a 
defense that would affect the judgment, why should it engage in the 
vain work of setting the judgment aside now and ther be called upon 
soon thereafter to render just such another between the same parties? 
To aroid this the law requires that a prima facie valid defense must be 
set forth. Jarman v. Saunders, 64 K. C., 367; English, v. English, 87 
N.  C., 497; Xauney v. Gidney, 88 N .  C., 200." 

I t  is true that in Currie v. Xining Co., 157 N .  C., 220, it is said that, 
if the amount for which the defendant is liable was not certain, the 
plaintiffs were not entitled to judgment by default final, and such judg- 
ment would be irregular, but, the judgment having heen rendered, 
Walker, J., said, in Harris v. Bennett, 160 N.  C., 347: "Unless the 
Court can now see reasonably that the defendants had a good defense, 
or that they could make a defense that would affect the judgment, why 
should it engage in the vain work of setting the judgment aside?" citing 
Jejf'ries v. Baron, supra; Cherry v. Canal Co., 140 N.  C., 423 ; William- 
son v. Hartman, 92 N. C., 236. This is repeated in  Hyutt v. Clark, 169 
K. C., 178, where the Court held: "Although there wail irregularity in 
entering the judgment, yet, unless the Court can now see, reasonably," 
etc., as above quoted from Jefries v. Bayon. 

I n  Land Co. v. TT'ooten, 177 X. C., 250, the Court repeats the same 
quotation and the above citations, and says: '(Why sho~rld the Court' set 
aside the judgment unless its appears affirmatively that there is a meri- 
torious defense?'' And in the still later case of Nontague v. Lumpkins, 
178 I\'. C., 270, the Court says: "It is equally well settled that a judg- 
ment by default will not be set aside unless facts are ~l leged which, if 
true, mould establish a defense," citing Jt$%ies v. Aaron, supra, ap- 
proved in Xiller v. Smith, 169 K. C., 210, and in  other cases. 

The Court, in this case, has properly found that there was no ground 
to set aside the judgment for excusable neglect, surprise, or mistake. 
There is neither allegation nor proof upon that ground, and, if there 
had been, in its discretion the Court could have still declined to set it 
aside. 

The final judgment was regularly entered against Quakenbush on 
the note and mortgage. The contract of Garret on the replevin bond 
was for the return of the team, or their value, and the final judgment 
against him should not be reopened and modified by the judgment of 
default and inquiry but for the fact that he alleges that the value of the 
team, subject to prior mortgages under which they were seized and have 
been sold, did not equal the amount of the judgment. I t  was error in 
the court to refuse to permit him to offer evidence to that effect, and for 
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this reason he  is entitled to  have the judgment modified into one by 
default and inquiry, and evidence introduced to this effect. 

As to the defendant McPherson, trustee i n  bankruptcy, the judgment 
is  valid as to the lien of the mortgage, which was executed more than 
four months prior to the bankruptcy; and as  to what extent the judg- 
ment *hall otherwise share in  the proceeds of the  bankruptcy in his 
hands is a matter to  be adjudged in  the bankruptcy court. As to him 
and the principal, Quakenbush, the judgment below is  affirmed; and as 
to the defendant Garret, it  will be modified into a judgment by default, 
and inquiry only in  order that  the value of ' the Team, for which he is 
responsible, subject to the  prior mortgages, shall be ascertained before 
a jury. 

Modified and affirmed. 

STATE v. A. B. CRUTCHFIELD. 

(Filed 23 April, 1924.) 

Homicide--Criminzzl Law-Evidence-VerdictNonsuitStatutes-Ques- 
tions for Jury. 

Evidence that the defendant, while driving his automobile a t  night a t  
about 30 or 35 miles an hour, along a public highway, without lights, 
signals, or other warnings of approach, suddenly appeared and struck 
and killed a lad, going in the opposite direction, who was walking along 
the edge of the highway in a line with other boys, by turning in and 
out among them, is sufticient evidence to take the issue of murder to the 
jury, and to sustain a verdict of manslaughter, and to deny defendant's 
motion as of nonsuit under the provisions of C. S., 4643. The decisions 
of reckless driving of automobiles upon the public highways of the State 
in violation of statute, cited and applied. 

APPEAL by defendant from Lane, J., at December Term, 1923, of 
FORSYTH. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant with murder in the first degree. The  jury convicted him of man- 
slaughter, "with a request to the court for extreme mercy." From a 
judgment of not less than ten nor more than fifteen years i n  the State's 
Prison a t  hard labor, the defendant .appeals, assigning errors. 

Attorney-General ~llanning and Assistant Attorney-General Sash for 
the State. 

John D. Slawter and 41. I,. Mott, Jr., for defendant. 

STACY, J. T h e  defendant was charged with murder i n  the first 
degree, in that, i t  is alleged, he did unlawfully, feloniously and with 
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premeditation and deliberation murder and kill one Peter Leight, on or 
about 22 April, 1923, by striking him and running over him with an 
aut omobile. 

The occasion and manner in  which the deceased, a 6-year-old boy, 
was killed is succinctly described by James Crews, a witness for the 
State, as follows : 

"On the evening of 22 April, 1923, six boys, including myself, went 
across the railroad to hear a band play (this was in the village of 
Walkertown), and as we came through a grove we pick(2d up some pen- 
nants, or flags, which were attached to a string, being all on one string, 
and started down the road, each boy holding to the string of pennants. 
I t  was strung out full length as we were carrying it, one boy having 
hold of one end and another boy holding the other end, and the other 
boys scattered out between. We were all going south, on the left-hand 
side of the road, in the side-ditch. This was a soil-top road, about 35 
feet wide, and we were going down the road, one after another, single 
file, in the side-ditch. I had hold of the back end, and George Leight 
had hold of the front end, and Peter Leight, the boy'who was killed, 
had hold of the pennant in front of me. I'eter was about 6 years old. 
9 s  we were going along in the side-ditch, a Ford coup6 dived in and hit 
Peter. I did not see the car until it was right on us. I t  was going 
north, meeting us, and when it struck Peter it knocked him about 30 
feet. This was about 8 o'clock. The houses were all lighted. There 
were no lights on the car at  the time it hit Peter, and the driver did not 
blow any horn. The car was running about 30 or 35 miles an hour. 
After the car struck Peter, it just kept on going at t'le same rate of 
speed; didn't stop at all." 

Cross-examination: "Pete was standing out in the road, about 10 
inches further than the other boys. The car was right at Pete before 
I saw i t ;  I saw it just at the time it hit him; he was only about 4 or 5 
feet in front of me, and a little bit out in the road. The car came in 
and went out, and missed me. I f  it hadn't cut back ipto the road i t  
would have hit me 

Redirect examination: "The car came in towards the bank, and then 
went out this way (illustrating). As it turned in, it struck Pete and 
turned immediately out. I f  it had gone straight along the road, it 
would not have hit any of us." 

The defendant at  first denied to the sheriff of the county that he 
struck the child, but later admitted doing so, and stated that he mas not 
aware of it until his wife called it to his attention. 

The State, also, in order to fix criminal responsibility on the defend- 
ant, offered evidence tending to show that he was drinking on the after- 
noon of the same day, and was in an intoxicated condition a short time 
after the homicide. 
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The defendant offered no evidence. 
After the State had produced its evidence and rested its case, the 

defendant moved to dismiss the action or for judgment as of nonsuit, 
under C. S., 4643. This  motion was properly orerruled. 

The  record contains, in all, thir ty exceptions and twenty-seven assign- 
ments of error, but apparently no one of them presents any new or novel 

of lam not heretofore settled by our decisions. W e  have examined 
all the assignments of error with care, and i t  would only be a work of 
supererogation and "threshing over old straw" to deal with them seria- 
tim i n  an  opinion. T h e  case has been tried in  substantial compliance 
~ v i t h  the law beariilg on the subject, aud we have discovered no ruling or 
action on the part  of the tr ial  court which we apprehend should be held 
for prejudicial or reversible error. 

The  law relatilig to the reckless driving of automobiles, i n  riolation 
of statutes designed and intended to protect human life and limb, has 
been recently considered by us in  the following cases: 8. v. Sudderth, 
18-1 N. C., 753; 8. e. Jessup ,  153 11'. C., 771; S. v. Rountree, 181 S. C., 
535; 3. v. Gash, 17'i N. C., 595; S. 21. X c I c e r ,  175 S. C., 761. 

There is  no legal ground appearing on the record for a r e ~ e r s a l  of the 
judgment. The  ral idi ty of the trial must be sustained: 

S o  error. 

STATE v. J. T. (TOM) SHEPHERD. 

(Filed 23 April, 1924.) 

Judgments Suspended - Conditions Broken - Sentence - Intoxicating 
Liquors--Criminal Law. 

Where the defendant has been convicted of violating the prohibition 
law and agrees to arid takes advantage of a suspension of a judgment 
against him, upon a specific condition that a certain sentence authorized 
by law shall be imposed should he riolate the conditions, among others 
that he personally and entirely abstain from the use of intoxicating 
liquors, he cannot be heard to complain, upon the ascertainment by the 
court that he has violated thip condition, that it y a s  unreasonable, or 
that the sentence agreed upon could not properly be imposed. 

APPEAL by defendant from Stack, J., at  October Term, 1923, of 
RICHMOKD. 

On the hearing, it was made to appear that  a t  the J u l y  Term, 1922, 
Richmond Superior Court, the defendant pleaded guilty t o  violations of 
the prohibition law in  two cases, Nos. 31 and 99. 

3!3-187 
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The following judgment was entered in S o .  31 : 
"Judgment har ing  been pronounced agaiilst the defendant i n  KO. 99, 

as set out i n  the record, and it appearing to the court that  his near 
iieighbors-pron~iiieiit citizens-haye come to the court in person and 
requested leniency and, if possible, reformation of the defendant, the 
court suspeilds this judgment for eighteen months, wit11 the consent of 
the defendant and his counsel and of the solicitor, and upon the rccom- 
mendation of his near neighbors, upon the follon-ing contiitions : 

"1. H e  is to abstain, personally, entirely, from the use of intoxicating 
liquors. 

' '2 .  H e  is to be of good beharior and show the court at each term that  
he has been of good behavior, and especially that  he  has not in any way 
\vhaterer un la~~- fu l ly  dealt with, manufactured or sold or in any wise 
riolated the  liquor laws. 

"3. H e  is  required to give a bond in the sun1 of $1,500 to appear a t  
each and every criminal term during this period of eighteen months and 
show to the court that  he has abstained from the use of liquor himself, 
and has not i n  any wise violated the liquor lam. 

"4. The judgment is  also suspended upon conditions that  if h e  ~ i o l a t e s  
any of the requi~ements abore set out-that is  to say, indulge in  the 
use of spirituous liquor or i n  any ~viae riolate the law that  the court 
will enter a seiiteilce against him of inlprisonment in the county jail for 
twelve months and be assigned to work on the public roads of Richmond 
County. Defendant is in custody until the orders i n  KO. 99 and No. 31  
are complied with." 

The record states that  the defendant paid the fine imposed in  No. 99, 
and also paid the  costs i n  both cases, the costs of the st-i, fa., gare  the 
appearance bond of $1,500, and was released from custody. 

At the October Term, 1923, being one of the t e r m  a t  ~ r h i c h  the 
defendant was to report and show compliance with tlie terms of the 
judgment entered in S o .  31, it TTas fouild as a fact that  he  had violated 
one of the conditions of the suspended judgment, i n  that  he failed "to 
abstain, personally, entirely, from the use of intoxicating liquors." 
Whereupon, the defendant n-as ordered into the  custody of thc sheriff, 
to  be committed to the common jail for a period of twelve months and 
assigned to work oii the public as stipulated in tl-e consent judg- 
ment entered a t  the J u l y  Term, 1922. From this order and judgment 
the defendant appeals. 

Attorney-General  X a n n i n g ' a n d  i l s s i s fan t  rlffornejy-Geweral Xash for 
the S ta te .  

H .  S. B o g g a n  and  J .  C. Sedberry  for defendant .  
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DEPOSIT Co. li. TI~UST Co. 

STACY, J., after stating the case: It is  the  position of the defendant 
that  the first condition of the suspended judgment, requiring him "to 
abstain, personally, entirely, from the use of intoxicating liquors," is  
unreasonable, and hence he  should not be held to answer for its violation. 
We cannot so hold. This  provision constitutes a n  integral part  of the 
treaty, or  covenant, which the defendant roluntarily entered into with 
the court. It is one of the terms of grace, upon the observance of which 
the original judgment was to remain susp~ncled. Speaking to a s i n d a r  
question, in 8. v. PhilZips, 185 N. C., p. 620, V a l k e r ,  J., said : 

"If the defendant was sentenced upon his pleas of guilty, and the 
judgment was suspended, or i ts  immediate execution withheld, on a 
condition, and the Sta te  alleged a violation of that  condition, and asked 
for the enforcement of the sentence because of the violation of the con- 
dition upon which i t  was based, the judge shoulil h a ~ e  required the 
defendant to appear before him, by notice or by enpias ,  if necessary, 
and inquire into the allegation of the  State, and, if found to be true by 
him, he should have enforced the judgment or taken such other rourse 
as his finding may h a r e  justified." 

I t  will be observed that  the suspension of judgment in  the instant 
case x7as upon specific, definite conditions, and not simply upon "good 
behaxior" in general, as was the case in  S. v. H a r d i n ,  183 IT. C., 815. 

The  Attorney-General also relies upon the f o l l o ~ ~ i n g  cases as support- 
ing, either directly or in tendency, the order and jndginmt entered 
hnlow: S. v. S t r a n g r ,  183 N. C., $ 7 5 ;  S. 2.. Virlrers,  184 N. C., 677; 
S. v. Hoggard ,  180 K. C., 678; 8. v. Greer ,  173 N.  C., 759;  S. z*. E a e r i f t ,  
164 K. C., 399. 

There is no error appearing on the record. 
Affirmed. 

FARRIERS AXD RIERCHANTS DEPOSIT COMPANY o. BOULEVARD 
BANK AND TRUST CONPAhT. 

(Filed 23 April, 1024.) 

Banks and Banking-Bills and NO~CS-Drafts-Bills of Wing-Pur- 
chasers in Due Course-Payment-Actions-Claim and Delioe~y. 

The collecting hank is responsible to the fo r~a rd ing  banli, nhich has 
lwcorne a pnrchaqer, for value in due course and n ithout notice, of a draft. 
bill of lading attached, far its payment under attachment of the consignor 
for shortage in the shipment, under a judgment against the consignee, 
when the collecrinq bank has collected the money on the draft, and the 
proceedings are taken and the judgment obtained without notice to the 
forwarding bank. 
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APPEAL by plaintiff from Lane, J., at Kovember 'Term, 1923, of 
ROCXIKQHAM. 

The Reed Grain and Milling Company, of Charlestown, W. Va., 
shipped a carload of wheat to D. E. Moore & Sons, of Leaksville, K. C., 
and on 13 March, 1921, drew a sight draft on the purchasers in favor of 
the plaintiff for $1,587.67, with a bill of lading attached. The wheat 
was delivered to the purchaser and the draft was collected by the defend- 
ant. Moore & Sons found a shortage in the wheat, and instituted an 
action against the Reed Grain and Milling Company to recover therefor 
in the sum of $179.26, and attached the proceeds of t i e  draft, which 
were in the hands of the defendant. The plaintiff had 10 notice of the 
action. The defendant collected the draft of $1,587.26 and remitted to 
the plaintiff $1,408.41. The plaintiff brought suit to recorer $179.26 as 
the balance due. 

There was evidence tending to show that the plaintiff was the owner 
and holder of the draft in due course, without notice of the shortage or 
any other defect in the shipment, and that the defendant was notified 
of the fact. There was evidence for the defendant tending to show that 
it did not know that the plaintiff had purchased the draft or had any 
interest in it. 

The verdict was as follows : 
1. I s  defendant indebted to the plaintiff? Answer : ?So. 
2. I f  so, in what amount ? Answer : Xothing. 
Judgment for the defendant, from which the pla ntiff appealed, 

assigning error. 

H u m ~ h r e y s  & G w y n  for p la in t i f .  
A ,  W .  Dunn  for defendant. 

ADAMS, J. His  Honor instructed the jury, in snbstaxe, as follows: 
I f ,  after this money had been received by. the defendant, a part of it 
($179.26) was seized under attachment and taken by process of law 
from the defendant's custody, the defendant would not be liable to the 
plaintiff, and in that event the first issue should be answered in the 
negative. To this instruction the plaintiff excepted. 

I t  was held, in  Finch v. Gregg, 126 N. C., 176, that when a purchaser 
of goods has accepted and paid a draft drawn on himself bp the con- 
signor for the purchase price to a hdder  in clue course, the consignee 01. 

purchaser may recover damages of the holder for the corsignor's breach 
of warranty; but this principle was afterwards disapproved, the Court 
holding, on the contrary, that where a bank becomes a holder in due 
course of a draft  drawn by the consignor on the consignee for the pur- 
chase price, with a bill of lading attached, the consignee takes the goods 
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subject to the rights of the holder of the bill of lading to the amount of 
the draft, and he  cannot retain as against the holder the price of the 
goods on account of a debt due him by the consignor. Xason  zl. Cotton 
C'o., 148 K. C., 492. See, also, Bank 21. Hatcher, 151 N.  C., 359; 
Latham v. Spragins, 162 N .  C., 404; Lumber Co. v. Childerhose, 167 
X. C., 34;  I iol lemun v. Trus t  Co., 185 3. C., 49; C. S., 3038; 49 
L. R .  A, 679, note; 91 A. S. R., 212, note; 49 L. R. A. (X. S.), note; 
Means v. Bunk ,  146 U.  S., 620; 36 1;. Ed., 1107. 

There is  evidence tending to show that  the plaintiff is a holder i n  due 
course of the draft  and the bill of lading, and no eridence that  the 
defendant gave to the plaintiff any notice whatever of the  attachment, 
or of the  pending suit, until some time after the defendant had obtained 
judgment in  a justice's court. 

Under these circumstances, his Honor niisi~~structed the jury, and for 
this error the plaintiff is entitled to a 

Kew trial. 

MARGARET J. WHITAKER v. THE BIKES CORIPANP 
ASD JOHK C. SII<ES. 

(E'iled 23 April, 1904.) 

Deeds and Conveyances-Mortgages-Married Women-Probate-Privy 
Exmination-Fraud. 

Where a married woman has signed a mortgage or deed in trust to 
secure borrowed money, she may not have it set aside upon allegation of 
fraud of the probate officer in taking her separate examination, when she 
admits that the esamination was taken in substance of the requirement 
of the statute and she had signed the conveyance, and there is no evidence 
that the mortgagee in ally manner participated in the fraud. 

APPEAL by plaintiff from Shaw,  J., at  February Term, 1924, of 
EXION. 

This  action was brought for the purpose of having declared nu11 and 
void and canceled a deed of trust purported to have been executed by 
Margaret J. Whitaker, a married woman, on 6 March, 1922, to secure 
three separate notes, aggregating $1,420, for borrowed money. T h e  
plaintiff alleges tha t  she is  illiterate, can neither read nor write, aud mas 
induced to make her mark to said instrument by the false representation 
of a justice of the peace, who certified to her execution and acknowl- 
edgment and privy examination, as required by law, which she alleges 
was not taken nor attempted to be taken, and that  she received no con- 
sideration for said notes, alleging that  the Sikes Company was not a n  
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innocent purchaser; that she did not sign nor make her mark in the 
notes referred to in the deed of trust. and. therefore. that the defendant, 
the Sikes Company, had notice that the transaction was incomplete. 

The court, upon the evidence, directed judgment as a nonsuit, and 
the plaintiff appealed. 

R. B. Redwine for plaintiff. 
John C. Sikes and Vann  & ,Villiken for defendants. 

CLARK, C. J. The plaintiff, on her cross-examination, testified that 
she signed the paper that the justice of the peace presented to her, 
"freely and voluntarily, because she understood it to be upon the T. C. 
Irby land." The real question presented in this case is whether the 
"private examination of the plaintiff mas taken by the justice of the 
peace to mortgage involved in this action." There is no allegation in 
the complaint, nor is there any evidence suggesting, that the defendants 
had any knowledge of, or was a pRrty to, any fraud or misrepresentation 
committed or made by the justice of the peace. The certificate of the 
justice is in due form, and, there being no allegation 01- proof that the 
defendant was a party to any fraud therein, all question as to fraud, 
duress, or undue influence is cut off, and the sole question presented is 
whether the plaintiff's privy examination was actually taken. Lumber 
Co. c. Leonard, 145 S. C., 339; Davis I>. Davis, 146 S. (I, 166;  Brite c. 
Penny, 157 N.  C., 112. 

I n  the case first cited, the court says as follows: "The certificate of 
the officer who took the privy examination of a married woman shuts 
off all inquiry as to fraud, duress, or undue influence in signing a deed 
of conveyance, unless participated in  by the grantee 0;. his agent. I t  
also precludes all inquiry into fraud or falsehood in thl. facturn of the 
privy examination itself, unless the feme cocert can make it appear, by 
clear, cogent and convincing proof, either that no such examination was 
had  at  all, or that on such esamination she refused to g i~ ,e  her voluntary 
assent to the execution of the instrument, and so expressed herself at the 
time to the oficer who undertook to examine her." 

The plaintiff admits that she signed the paper freely and voluntarily, 
and that she was alone with the justice at the time. T t  i s  true, she testi- 
fied that the justice of the peace did not make the examination in the 
exact words of the statute; but in Bencdict 21. Jones, 129 N. C., 473, the 
Court held that this was not necessary if the acts and Ianguage of the 
married woman at the time of her examination mere to the same legal 
effect, and that it makes no difference that she testified that she did not 
know what the paper contained, and that, if she had, ~ o u l d  not have 
signed it. 
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E v e n  if t h e  justice practiced a f r a u d  upon  her ,  since she does not 
allege t h a t  t h e  Sikes Company,  t h e  p a r t y  to  whom the  instrument  was 
made, h a d  a n y  knowledge thereof o r  par t ic ipated i n  a n y  w a y  i n  t h e  
alleged f raud ,  she i s  precluded now f r o m  having i t  adjudged i n ~ a l i d  a n d  
set aside. C. S., 1001. 

T h e  plaintiff i n  th i s  case admi t s  tha t  her  p r ivy  examinat ion was taken, 
and, there  being neither allegation nor  elidence t h a t  t h e  defendant was 
a p a r t y  o r  i n  a n v  way connected wi th  t h e  alleged f r a u d  of t h e  justice 
of t h e  peace, t h e  court properly directed a nollsuit. T h e r e  was nothing 
else f o r  h i m  to do, upon  tlle evidence presented. 

Affirmed. 

SORFOLIi SOUTHERS RAILROAD CONPAST v. B. R. LACY, 
STATE TREASURER. 

(Filed 23 April, 1924.) 

Taxation-Statute-Penalties. 
The tases to be paid b~ a railroad and other like corporations direct 

to the State are  due nnd 1)ayable within thirty days from date of receipt 
of the assessment and levy (sec. Gin, ch. 03, Public L a ~ r s  of 1920), sub- 
ject to a penalty of 25 per cent of the amount of the tases if not so paid, 
except in instances of appeal. 

SanlecJIunicipal  and S ta te  Purposes. 
The discount allowed to corporations p a ~ i n g  their tases before 30 

Kovember, and the p e n a l t ~  after 1 December, under the provisions of 
section bS, chapter 02, Public L a n s  of 1919, relate to county and other 
like rnunicipnl corporations. and this is not in conflict n i t h  section 67a, 
chapter 92, Public L a n s  of 1 9 3 ,  as to the taxes to be paid by such cor- 
l?orations direct to the State Treasurer for State purposes. 

Same-Constitutional Law-Class Discrimination. 
The prorisions of the laws of 1919, and those of 1920, requiring rail- 

roads and other like corporations to 1)ay their State taxes within a shorter 
period than those to tlle counties, e tc ,  is a llniform legislative classifica- 
tion appljing equally to all nithin its terms arid not objectionable as  a 
divrimination or a denial of the equal protection of the l a n s  prohibited 
by our Constitution, Art. V, sec. 3. 

IPPEAL by plaintiff f r o m  Daniels, J .  C o i ~ t r o ~ e r s y  without action 
upon  t h e  following agreed facts  : 

1. Korfolk Soutllern Rai l road  Company, a corporation originally 
created under  t h e  lau-s of t h e  S t a t e  of Vi rg in ia  a n d  authorized to d o  
business i n  t h e  S t a t e  of N o r t h  Carol ina,  owns and  operates a l ine of 
rai l road runni i ig  f r o m  t h e  S t a t e  l ine to  Charlotte, N o r t h  Carolina, and  
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has under lease certain other lines of railroads, one of which is the 
Durham and South Carolina Railroad. 

2. Norfolk Southern Railroad Company, as lessee, is obligated to 
pay the taxes on the Durham and South Carolina Railroad Company's 
railroad property. 

3. Norfolk Southern Railroad Company and Durham and South 
Carolina Railroad Company, in accordance with the laws of the State, 
duly listed with the State Tax Commission that part of their respectire 
properties within the State which is under the law required to be listed 
with the State Tax Commission, and the said properties were duly 
valued by said Commission and the value so fixed was, by the State Tax 
Coinmission, duly certified to the State Auditor in orde6 that he might, 
under the law, compute that part of the ad valorem property tax ~vhich 
was required to be paid direct to the State Treasurer. 

4. The State Auditor duly computed the ad valorem property tax of 
thirteen cents (13 cents) levied under section 2 of chapter 1, Public 
L a m ,  Extra Session 1920 (An act entitled "An act to rerise and limit 
tax rates for the year of 1920, in compliance with pi*ovisions of the 
Revaluation Act; to provide additional reveiiue for the State from fran- 
chise and license taxes, and for other purposes"), ratified August, 
1920, and certified the taxes of Sorfolk Southern Railroad Company 
and Durham and South Carolina Railroad Compan,y to the State 
Treasurer. 

5. The pertinent sections of said act are: 
"Sec. 2. That section two of chapter niilety of the Public Laws of 

one thousand nine hundred and nineteen, entitled, (A11 azt to raise rere- 
nue,' be repealed and the following substituted for sect Lon two of that 
act : 

('Sec. 2. Poll and property tax. That no tax on property or polls 
shall be levied for the year 1920 for the use of the State or for the 
State Pension Fund. There shall be levied and collect3d for the year 
1920, for the benefit of the State public school fund, an ad valorenl t a s  
of thirteen cents on every one hundred dollars d u e  of real and per- 
sonal property in this State required to be listed by the rerenue laws 
of the State and on each taxable poll or male between the ages of tmenty- 
one and fifty years, escept the poor or infirm whoin the county com- 
missioners may declare and record fit subjects for esemp;ion, there shall 
be levied and collected for the year 1920 a tax of thirty-nine cents. 

('Set. 3. That section three of chapter ninety of the Public Laws of 
1919 be repealed and designated as 'obsolete.' 

"Sec. 4. That the taxes levied in the foregoing section two shall be 
collected and paid into the State Treasury for the benefit of the public 
school fund in the manner provided by law for the collec~ion and settle- 
ment of State taxes." 
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6. State taxes in North Carolina are collectible under the provisions 
of chapter 92, Public L a m  1919, being an act entitled "An act to amend 
chapter 631 of the Public Laws of 1917, in relation to the assessment 
of property and the collection of taxes," ratified 10 March, 1919. 

7. On 28 August, 1920, Norfolk Southern Railroad Company re- 
ccired a notice from the State Treasurer. (See copy attached, marked 
('-1.") And Durham and South Carolina Railroad Company received 
a similar notice, except it mas stated that its property was r-alned at  
$372,300, and its assessment for State school tax, 13 cents on each $100 
valuation, was $483.99. 

The franchise tax, so called, is not involved in this present contro- 
rersy as the same has not been paid. 

8. Korfolk Southern Railroad Company, on its ox7n behalf and on 
behalf of its lessor, Durham and South Carolina Railroad Company, 
claimed, and so notified the State Treasurer, that under section 88 of 
chapter 92, Public Laws 1919, aforesaid, it could not be legally com- 
pelled to pay said taxes until 30 Xovember, and when they were then 
paid it was entitled to a discount of 1 per cent, and that no penalty 
could be collected if paid on or before 31 December, 1920. 

The State Treasurer would not accept this contention, but insisted 
that these taxes mere due and payable under section 67a of said chapter 
92, Public Laws of 1920, within thirty days from the date of receipt of 
notice of the assessment and levy, and if not so paid, Norfolk Southern 
Railroad Company and its lessor, Durham and South Carolina Rail- 
road Company, would be subject to a penalty of 25 per cent of the 
amount of said taxes. 

9. Norfolk Southern Railroad Company agreed with the Attorney- 
General of the State, to whom the matter had been submitted, that it mould 
~vithin said time, and in order to avoid the penalty, on its own behalf 
and on behalf of its lessor, Durham and South Carolina Railroad Corn- 
pan?, pay the amount so demanded to the State Treasurer at  the time 
tfcmanded, and ri~ould, upon a case agreed, submit to the court the ques- 
tion of its right to the discount allowed in section 88 of said chapter 92, 
Public Laws 1917, and the right of the Treasurer to compel payment 
at said time. 

10. Korfolk Southern Railroad Company, under protest, then paid 
to B. R. Lacy, Treasurer of the State of North Carolina, the full sum 
demanded of it, and its lessor, Durham and South Carolina Railroad 
Company, to wit: 

For itself, the sum of $35,130.50. 
For D. & S. C. R. R. Co., $483.99. 
11. Sorfolk Southern Railroad Company has duly made written 

demand upon said B. R. Lacy, State Treasurer, that he return to i t  



618 InT T H E  S U P R E N E  COURT. [I87 

the portion of said payments claimed by it to be in excess of the correct 
amount of the taxes justly chargeable and collectible against i t  at  the 
said time, which excess it claims to be one per cent (11%) of the said 
amount of taxes, pursuant to section 88 of chapter 92 of Public Laws 
of 1919, and an additional one per cent (1%) as damages on account 
of its being required to make said payments sixty days earlier than the 
time in which it was entitled to pay. 

12. And the parties hereto now submit the questions in controversy 
to the court as follows: 

( a )  Was Norfolk Southern Railroad Company ent~tled to the dis- 
count of 1 per cent allowed under section 88 of said chapter 92, Public 
Laws 19192 

( b )  Was Norfolk Southern Railroad Company entided as a matter 
of right, under said section 88, to wait until 30 November to pay said 
taxes, and then to pay same subject to a discount of 1 per cent, or to 
wait until 31 December to pay said taxes without discount, and if so, 
is Korfolk Southern entitled to interest on the sum so paid from 28 
September to 30 Yovember as damages for payment clf 28 September 
to avoid penalty? 

Judgment for defendant and appeal by plaintiff. 

R. X. S imms  for plaint i f .  
J t forney-General  Jlanning and Assistant Attorney-General Xash for 

defendant. 

ADAMS, J. This action was instituted in the Superior Court of Wake 
County on 29 November, 1920, to determine the rights of the plaintiff 
in regard to the payment of taxes. I t  involves the comtruction of cer- 
tain statutes enacted in 1919 and 1920, a brief review of' which is neces- 
sary to an understanding of the plaintiff's position. 

The Uachinery Act of 1919, I'ublic Laws of 1919, ch. 92, contains 
the provisions herein set out. Section 61 provides that the State Tax 
Commission, now the State Departn~ent of lievenue (P~lbl ic  L a m  1921, 
ch. 40), shall constitute a board of appraisers and assessors for rail- 
road, canal, and steamboat companies and other companies exercising 
the right of eminent domain. Section 62 requires an officer of each 
conlpany to return for assessment and taxation under oath or affirmation 
all the property belonging to such corporation within the State, d e  
scribed as follows: "The number of miles of such railroad lines in each 
county in this State and the total number of miles in  this State, includ- 
ing the roadbed, right of way and superstructures thereon, main and 
side tracks, depot buildings and depot grounds, section and tool houses, 
and the land upon which situated and necessary to their use; water 
stations and land, coal chutes and land, and real estate and personal 
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property of every character necessary for the construction and success- 
ful operation of such railroad or used in the daily operation, whether 
situated on the charter right of way of the railroad or on additional 
land acquired for this purpose, except as provided below, including, 
also, if desired by the State Tax Commission, Pullman or sleeping cars 
or refrigerator cars owned by them or operated over their lines: Pro- 
cided,  however, that all machine and repair shops, general office build- 
ings, storehouses and contents located outside of the right of way, and 
also real and personal property, other than the property as returned 
abore to the State Tax Commission, shall be listed for purposes of tax- 
ation by the principal officers or agents of such companies with the list 
takers of the county where the real and personal property may be situ- 
ated, in the manner provided by lam for the listing and valuation of 
real and personal property." Section 6.2, after prescribing the method 
of valuing the tangible property and the franchise of the company, pro- 
vides in  paragraph c that the State Tax Commission on or before 1 
September shall certify to the Auditor of the State, chairman of the 
county con~missioners, and the mayor of each city or incorporated town 
the amount apportioned to his county, city, or town, that all taxes due 
the State from any railroad company shall be paid by the treasurer of 
each company directly to the Treasurer of the State within thirty days 
after 1 July of each year, and that upon failure to rnake such payment 
the company shall be liable to suit and to a penalty of 25 per cent of the 
tax. I n  section 67a there is a provision that the taxes due the State 
shall be paid by the secretary or treasurer of the company to the Treas- 
urer of the State within thirty days after the receipt of a bill for the 
taxes due; but as we construe the several statutes the two clauses desig- 
nating the time of payment are not in conflict. By virtue of section 
65 the Commission is authorized to give a hearing to any interested com- 
pany touching the valuation and assessment of its property. I f  such 
hearing is not had and there is no other obstacle in the may, the tax 
should be paid within the time fixed in section 64 ( a )  ; but if there is a 
hearing, then within the time fixed in section 67a. Ho~verer, no ques- 
tion is presented in regard to unreasonable delay in making payment, 
and we refer to the alleged conflict in deference to the argument ad- 
vanced by the plaintiff. 

The following provision appears in section 88: "All taxes shall be 
due on the first Monday in  October in each year, and on all taxes paid 
in the months of October and Ko~ember  a discount shall be giren to 
the taxpayer of 1 per cent. All taxes paid in the month of December 
shall be paid at the net amount charged, and from and after 1 January 
a penalty of 1 per cent per month shall be charged and collected by the 
sheriff or tax collector; that is to say, that on all taxes paid in the month 



620 I N  T H E  SUPREME COURT. [I87 

of January, after 1 January, a penalty of 1 per cent shall be added on 
the taxes paid, and in the month of February, after 1 February, a 
penalty of 2 per cent shall be added, and an additional penalty of 1 
per cent for each additional nlonth of delay in settlement of same." 
The plaintiff contends that it is entitled to the discount provided in this 
section, and the defendant insists that the provision has3 no application 
to the taxes which each compang- is directed to pay to the Treasurer 
of the State, and that it applies exclusively to taxes paid to the sheriff 
or tax collector of each county or municipality. I n  our opinion the 
defendant's position is the correct one. The plaintiff was entitled to 
the benefit of section 88 on all taxes collected by the sheriff or tax col- 
lectors of the various counties in which certain of its property was 
listed by virtue of the proviso in section 62, but not on the taxes payable 
to the Treasurer of the State under sections 64 and 67a. This is obvious 
from the context. The discount allowed by virtue of section 88 relates 
to the tax list placed in the hands of the sheriff for collection and not 
to taxes paid directly to the Treasurer of the State under the provisions 
of section 64 (c )  or section 67a. 

The plaintiff further contends that if this is the correct interpreta- 
tion, section 88 was enacted in  breach of the constitutional requirement 
that laws shall be passed taxing by a uniform rule all real and personal 
property, according to its true value in money. Constitution, Art. TT, 

sec. 3. We do not assent to this proposition. I t  has been said that 
perfect uniformity and perfect equality of taxation, in all the aspects 
in which the human mind can view it, is a baseless dream. E d g e  v. 
Robertson and Cunard C'o. v. Robertson (Head Noney Cases), 112 
U. S., 580; 28 Law. Ed., 798; Sta te  Railroad T a x  Cases, 92 U .  S., 612; 
25 Law. Ed., 663. With reference to locality, a tax is ~ .niform when it 
operates with equal force and effect in every place where the subject 
of it is found ( E d g e  v. Robertson, s u p r a ) ,  and with reference to classifi- 
cation, it is uniform when it operates without distinction or discrimi- 
nation upon all persons composing the described class. Tested by this 
standard, the tax which the plaintiff impeaches cannot be declared roid 
on the ground that it conflicts with the uniformity clause of the State 
Constitution. Cooley on Taxation, ch. 6;  Desty on Taxation, 1119; 
Gatl in v. Tarboro,  78 N. C., 119; S .  21. Powell,  100 N.  (2 . )  525 ; Lacy  v. 
Packing Co., 134 N .  C., 567; Land Co. v. S m i t h ,  151 Y. C., 70. 

The plaintiff's further contention that section 88 denies to it the 
equal protection of the lams is at variance with the decision of the 
Supreme Court of the Vnited States in Rai7way Company  v. W a t t s ,  260 
U. S., 519; 67 Law. Ed., 375, and in Railroad Co. v. Doughfon ,  262 
U. S., 413; 67 Law. Ed., 1051. 

The judgment of the Superior Court is 
Affirmed. 
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R. K. PAGE, H. E. GIBBONS, AXD H. A. PAGE, TRUSTEES F O ~  THE ROCKING- 
H A M  DISTRICT, METHODIST EPISCOPAL CHURCH, SOUTH, V. L. S. COV- 
ISGTON. 

(Filed 23 April, 1924.) 

Deeds and Conveyances-Charitable Gifts--IntentPower of Sale--Re- 
ligion. 

A deed to a house and lot to the trustees of a certain district of a 
religious denomination, to be used as a home for the ministers of that 
denomination in the district, with habendurn  that it be held, kept, main- 
tained and disposed of as such place of residence, will be construed as a 
whole to effectuate the beneficent intent of the grantor, and the use of the 
words "disposed of" in the h a b e n d u r n  was consistent with the purposes 
expressed in the conveyancing clause, and the trustees named, and their 
successors, may sell the whole as well as a part thereof and hold and 
apply the proceeds for the espressed purposes of the gift. 

,~PPEAL by plaintiff from Shaw, J., at Narch Term, 1924, of RICH- 
MOXD. 

Civil action. Controversy without action. Agreed case is as follows: 
1. That R. N. Page, H. E. Gibbons and H. A. Page are trustees for 

the Rockingham District Methodist Episcopal Church, South, and are 
the successors in office of J. S. Oliver, B. Stansel, L. P. Bird, TV. H. 
Neal, H. D. Gibson, H. S. Ledbetter, and H. C. Wall, who are the 
grantees in a deed from Ann C. Leak and H. C. Wall and wife, Fannie 
L. Wall, dated 1 January, 1895, and which is registered in the office 
of the register of deeds for Richmond County in Book FFF, at page 48. 

2. That on 1 January, 1895, Mrs. Ann C. Leak, H. C. Wall and 
wife, Fannie L. Wall, sold and comeged a lot in  the town of Rocking- 
ham to the parties named in said deed, as trustees for the Rockingham 
District of the Methodist Episcopal Church, South, which said deed is 
in the following words : 

NORTH C A R O L I N A - R O C ~ ~ ~ ~ ~ ~ ~ I  County. 
This indenture, entered into this 1 January, A. D. 1895, by and 

between A4nn C. Leak, H. C. Wall and wife, Fannie L. Wall, parties of 
the first part, and J. S. Oliver, R. Stansel, L. P. Bird, W. H. Neal, 
H. D. Gibson, H. S. Ledbetter and H. C. Wall, trustees for the Rocking- 
ham District, Methodist Episcopal Church, South, and their successors 
in office, parties of the second part. 

Witnesseth: That the parties of the first part (H. C. Wall and wife 
being parties to and joining i n  this con~egance i n  order to make a 
complete legal conveyance), for and in consideration of the erection by 
said Rockingham District of a dwelling-house on the lot hereinafter 
described, to be used as a home for such ministers of the church afore- 
said as may be from time to time duly appointed and sent to said Rock- 
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ingham District, as well as the further consideration of the sum of $10 
to them paid b) the parties of the second part, the payment and receipt 
of which is fully admitted, have bargained, given, granted and sold, 
and by these presents hereby give, grant and conyey unto the said parties 
of the second part and their successors i n  office a lot or parcel of land 
in the town of Rockingham, IT. C., more particularly described as 
follows : 

Beginning at  a stake in the south edge of Washington street, south- 
east corner of Z. F. Long's residence lot, and runs with Washington 
Street north 79 east 1.68 chains to a stake; thence north 12 west parallel 
to Z. F. Long's line 6.38 chains to a stake; thence south 79 west parallel 
to Washington Street 1.58 chains to a stake in Z. F. Long's line; thence 
south 12 east with this line south 6.33 chains to the beginning, contain- 
ing one acre, more or less. 

To have and to hold the above described lot or parcel of land unto 
them, the said J. S. Oliver, B. Stansel, L. P. Bird, W. H. Neal, H. D. 
Gibson, H. S. Ledbetter and H. C. Wall, trustees for the Rockingham 
District of the North Carolina Conference of the M. E. Church, South, 
and their successors in office, in  trust that the said premises shall be 
held, kept, maintained and disposed of as a place of the residence for 
the use and occupancy of the preachers of the Metl~odist Episcopal 
Church, South, who from time to time be appointed in said place, sub- 
ject to the use and discipline of said church as from time to time author- 
ized and declared by the general conference of said church and the 
annual conference within whose bounds tlie said premises are situate. 

I n  witness all of which the said parties of the first part have hereto 
set their hands and affixed their seals, tlie day and date first above 
written. ANN C. LEAK. (Seal.) 

H. C. WALL. (Seal.) 
F. L. WALL. (Seal.) 

3. That the defendant has agreed to purchase the northern half of 
said lot from the plaintiffs, provided a good and indefeasible deed, in 
fee simple, and with the usual covenants of warranty, can be made, 
upon a price agreed upon between the plaintiffs and defendant. 

4. The plaintiffs have agreed to convey said lot to the defendant, and 
hare tendered a deed with the usual col-enants of warranty, conveying 
an absolute title in fee simple to the defendant, but the defendant de- 
clines to accept said deed for the reason that the plaintiffs cannot convey 
a fee-simple title under the terms of the deed from 9.nn C. Leak and 
H .  C. Wall and wife to J. S. Oliver and others, trustcbes for the Rock- 
ingham District, Methodist Episcopal Church, South, and which is 
dated 1 January, 1895. 
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5 .  That the only point of contention between the plaintiffs and the 
defendant is one of law as to whether or not, upon the facts hereby 
agreed to, the plaintiffs, as trustees of the Rockingham District of the 
Xethodist Episcopal Church, South, are the owners in fee simple of the 
lands described in said deed and which they propose to convey to the 
defendant. 

That all the rules and regulations required by the discipline of said 
church have been complied with, and the action was taken for the sale 
of said property by order of the District Conference of the Rockingham 
District, being the district conference having jurisdiction of the 
property. 

That the trustees propose to use the funds derived from the sale of 
the said property for the benefit of the said district parsonage, either 
remodeling and improving the present parsonage situate on another 
part of the property, or in the purchase of a lot and building another 
building for the same purpose at some other location, this to be done 
by the trustees of said district as provided for by the discipline, to be 
held as a place of residence for the use and occupancy of the preachers 
of the Methodist Episcopal Church, South. 

The court below rendered the following judgment: 
"This cause coming on to be heard before his Honor, Thos. J. Shav,  

judge presiding, at the Xarch term of this court upon the facbs set fprth 
in the 'agreed case' herein, and it appearing to the court that it is the 
intention of the plaintiffs in this action as trustees to sell 2nd convey 
the lot as described in the agreed case, and which is a part of the lot 
referred to in the deed from Mrs. Ann C. Leak et al? to J. S. Oliver 
et  al., trustees, as appears in the agreed case, and the proceeds der i~ed  
from said sale will be used by the trustees of said Rockingham District 
in improving and remodeling the building used as a parsonage on a 
part of said lot or in the purchase of another lot on which will be 
erected another building for the same purpose; and the court being of 
the opinion that the plaintiffs as trustees have the right to sell and 
convey said lot to the defendant in fee simple: 

"It is, therefore, on motion, ordered, adjudged and decreed that the 
plaintiffs as trustees have full power, right, and authority to convey said 
land described in the case agreed to the defendant by warranty deed 
in fee simple, and upon payment by defendant of the amount agreed 
upon, the plaintiffs, as trustees, are authorized, instructed and em- 
powered to deliver said deed to the said defendant, and upon such 
delivery the defendant will own said lot in fee simple." 

The defendant excepted to the judgment and assigned error, and 
appealed to the Supreme Court. 
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N a s h  & M o r g a n  for p l a i n t i f s .  
B y n u m  & H e n r y  for defendan.t .  

CLARKSON, J. I t  mill be noted that the trust in the habendurn clause 
of the deed is as follows: " T h a t  t h e  said premises shall  be held ,  k e p t ,  
ma in ta ined  a n d  disposed of as a place of the residence for the use and 
occupancy of the preachers," etc. We must gather the intention of the 
good people who made the praiseworthy gift from the entire instrument. 
We think a fair  and just interpretation is that the land should be 
'(held, kept and maintained as a place of the residence," etc., and when 
"disposed of" the fund should be reinvested and used according to the 
clear terms of the deed, "as a place of the residence for the use and 
occupancy of the preachers of the Xethodist Episcopal Church, 
South." etc. 

The intention of the grantors is shown by the words used-"disposed 
of." We cannot nullify these plain words, they are used in  the deed. 
What is the meaning of disposed of l 

Webster defines disposed of as follows: "To exercise finally one's 
power of control over; to pass over into the control of soxbe one else, 
as by selling; to alienate; to part with; to relinquish; to get rid of ;  as, 
to dispose of a house; to dispose of one's time." 

9 %Am. & Eng. Enc., p. 540, says: "To dispose of means to determine 
the fate of;  to exercise the power of control over; to lix the condition, 
application, employment, etc.; to direct or assign for a use. To dispose 
of means to alienate; to effectually transfer.'' 

"To dispose of means to part with, to relinquish, to get rid of, to 
alienate, to effectually transfer.'' Conne ly  v. P u f n a m ,  51 Tex. Civ. 
App., 233. 

"The definitions, that to 'dispose of' property is to alienate it, assign 
it to a use, bestow it, direct its ownership, and that it is to part with, 
to sell, to alienate, embrace both the popular and legal significance of 
the word, when used in an attachment law in conneztion with prop- 
erty." Pearre  v. H a w k i n s ,  62 Tex., 434, 437. 

"Dispose,  in the sense in which i t  is used in  the Constitution of the 
State of New York, means 'to part with to another'; 'to put into another 
power and control,' or 'to give away or transfer by authority.' " N e w -  
comb 21. N e w c o m b ,  12 N. Y., 603, 620; Words and Phrases, vol. 2 (2 ed. 
series), p. 80. 

I t  will be noted that only a part of the lot in this controversy is sought 
to be sold. We think the definition of "disposed of" herein declared 
applies not only to the part in controversy but to the entire property. 
The proceeds must be held and invested in accordance with the terms 
of the trust set forth in the deed. We think the judgment in  regard 
to this carries out in good faith the reasonable and righteous purposes 



N. C.] S P R I N G  TERM, 1924. 625 

of the trust. "And the proceeds derived from said sale will be used by 
the trustees of said Rockingham district in improving or remodeling 
the building used as a parsonage on a part of said lot or in the purchase 
of another lot on which will be erected another building for the same 
purpose." 

The words in the ('witnesseth" clause of the deed, "to be used as a 
home for such ministers of the church," etc., do not restrict or limit the 
words disposed of in the h a b e n d u m  clause of the deed. We think from 
the whole deed the intention clear and the right to dispose of the prop- 
erty given the trustees. 

From the words used, ('disposed of," in  the deed we think it unneces- 
sary to discuss the cases dealing with trusts of this kind, and the power 
of disposition and cases cited and discussed by both sides on the argu- 
ment of this case and in the briefs. We refer to them: St. J a m e s  v. 
Bagley,  138 N. C., 381; H a y e s  v. F r a n k l i n ,  141 N.  C., 599; C h u r c h  v. 
Bragaw, 144 N. C., 126; C'hurch v. A n g e ,  161 X. C., 314; College v. 
R i d d l e ,  165 X. C., 211. 

We can see no error in the judgnient of the court below. 
Affirmed. 

J. LEAK, JR., AND R. E. LITTLE, JR., PARTNERS UNDER THE F I R L  S A M E  

AKD STYLE OF LEAK & LITTLE, V. J. L. ARRIFIELD AND WIFE, DLOX G. 
ARMFIELD, AKD CHASE BOREN. 

(Filed 23 April, 1924.) 

31ortgages--Power of S a l s D e e d s  and Conveyances-Fraud-Eq u; ty- 
In junction-Tender-Paynient. 

The unsecured creditors of the mortgagor, who seek to set aside h ~ s  deed 
for fraud, must first make tender to the mortgagee or pay off t'le mort- 
gage, when by its terms the power of sale therein may be ctxercised, 
before they are entitled to the equitable relief of enjoining thc sale upon 
the ground stated, for otherwise they can obtain no equitable right 
against the mortgagee for the relief sought, without which the courts 
cannot interfere under the rules of equity applying in such instances. 

APPEAL by Chase Bore11 from Shal t ,  J., at October Term, 1923, of 
GTILFORD. 

C i d  action. On 7 April, 1920, the defendant J. L. Armfield and 
wife, Dion G. Armfield, executed to Chase Boren, the defendant (now 
Nrs.  D. M. Stafford), for balance purchase price of land, a mortgage 
on a certain piece of land in the city of Greensboro, N. C. The con- 
dition of said-mortgage is as follows - 

" P ~ o c i d e d  always ,  and these presents are upon the express condition 
that if the said parties of the first part pay, or cause to be paid, to the 
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said party of the second part the full sum of $30,000 on or before 1 
April, 1923, with interest thereon, payable annually at  the rate of 6 
per cent per annum till paid, according to the terms of five certain 
bonds as follows: Two notes of $5,900 each due 1 April, 1921, one note 
of $8,400 due 1 April, 1922, one note of $5,900 due 1 April, 1923, and 
one note of $3,900 due on 1 April, 1923, bearing even date herewith, 
executed by the said J. L. Armfield, then these presents and the said 
bond shall determine and be void. But in case of the nonpayment of 
the said sum of $30,000, or any part thereof, together with its interest 
at the time above limited, then in such case it shall be lawful for the 
said party of the second part, her heirs, executors, administrators or 
assigns, and they are hereby so empowered to sell and conrey the above 
described premises, or any part thereof, at public auction to the highest 
bidder, for cash, after advertising the same for thirty days at least, and 
on such sale to execute to the purchaser sufficient deeds therefor, apply 
the proceeds of such sale to the discharge of said debt and interest, 
rendering the overplus moneys, if any, to the said parties of the first 
part, or legal representatives, after deducting the cost of such sale and 
registration of this deed." 

The notes secured by the mortgage are now owned by the following 
persons : 

W. C. Boren, J r . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $5,900.00 
Miss Chase Boren (now Mrs. D. M. Stafford) . . . . . . . . . . . . . . . . . . . . . . . . . .  5,039.00 
Nrs. Clara Peebles . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5,039.00 
Mrs. Louise Andrews . . . . . . . . . . .  ... . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5,900.00 
Mrs. Mamie Spence ...................... ... ..... .... . . . . . . . . . . . . . . . . . . . . .  8,400.00 

The interest on all of said notes is due and unpaid from 1 April, 
1922, subject to a payment of $1,400 to W. C. Boren, Jr . ,  on his note 
made some time since 1 April, 1923. Mrs. Clara Peebles' note is 
$5,900, but $861 has been paid on the principal; all of said-indebted- 
ness is due and the holders of said notes have called upon Chase Boren 
to sell the land described in the mortgage. 

On 22 April, 1920, J. L. Armfield executed a deed to his wife, Dion G. 
Armfield, for the equity of redemption in said land. 

The plaintiffs obtained a judgment against J. L. Xrmfield and brought 
this action to set aside the deed made by J. L. Armfield to his wife, 
Dion G. Armfield, on the ground of fraud. The prayer of plaintiffs is 
that the conveyance '(be declared void and set aside in so far as the 
same affects the rights of plaintiffs, and that it be decreed that the 
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property therein described be subjected to the payment of the judgment 
hereinabove set out, subject to the rights of the defendant Chase 
Boren," etc. 

During the pendency of the case, Chase Boren gave notice to plain- 
tiffs as follows: 

"And whereas all of said notes have become due and the holders of 
said notes have applied to Miss Chase Boren for her to sell real estate 
to pay the indebtedness due thereon, as default has been made in pay- 
ment of the same; and whereas it is the duty under the trust deed of 
the said Miss Chase Boren to make sale of said property to pay said 
indebtedness when called upon to do so; and whereas the plaintiff in 
this action and the defendants, other than Miss Chase Boren, have 
threatened to restrain in the sale under the power contained in said 
trust deed, but the said Miss Chase Boren is going to sell under the said 
power of sale on 8 October, 1923, at the courthouse door in Greensboro, 
Y. C., unless she is restrained or enjoined from doing so: Now, the re  
fore, take notice that you are required to appear before his Honor, 
T. J. Shaw, on 8 September, 1923, at the courthouse in Greensboro, 
N. C., and show cause, if any you have, why the said Chase Boren 
sllould be restrained from making the aforesaid sale." 

The hearing was continued until October term of court. 
There was another case pending in the Superior Court of Guilford 

County against the same defendants as in this case, entitled "T. J. 
Finch, Recei.ver of the Bank of Thomasville and the Bank of  B~aufort,  
v. J .  L. Armfield, Dion G. Armfield, and Xiss Chase Boren," setting up 
that the plaintiffs in said action were creditors of the said J. L. ,4rm- 
field, and asking for the same relief as the plaintiffs ask in this action, 
the purpose of both actions being to set aside the deed from J. L. Arm- 
field to his wife, Dion G. Armfield, as a fraud upon the creditors. Both 
cases were calendared for trial on the first day of couct, 1 October, 1923, 
and were consolidated for the purpose of trial, and a trial was had, 
consuming the first three days of court. But a juror was run over by 
an automobile and was unable to serre further, and his Honor withdrew 
a juror and made a mistrial, and the court then heard the motion to 
restrain the sale under the mortgage deed. 

-It the hearing the court made an order restraining the defendant 
Chase Boren from selling the property and appointed a receiver. From 
the order made, Chase Boren excepted, assigned error, and appealed to 
the Supreme Court. 

Jas. A. Lockhart and Ring, Sapp & King for plaintiffs. 
Brooks, Parker & Smith for Dion, G. Armfield. 
J .  A. Spence for Chase Boren. 
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CLARKSON, J. The sole question presented is, Did the court below 
commit error in  restraining the sale? 

I n  Lea v. Johnson, 31 n'. C., 19, Pearson, J., said: '' 'Hard cases are 
the quicksands of the law.' I n  other words, a judge sometimes looks so 
much at the apparent hardship of the case as to overlook the law." 

I n  Cureton v. Moore, 55 N.  C., 207, it was said: "A court of equity 
can no more relieve against 'hard cases,' unless there be some ground of 
equity jurisdiction, than a court of law, for both courts act upon gen- 
eral principles. Equity, as well as law, is a science, and does not 
depend upon the discretion of the court entrusted with equity jurisdic- 
tion, or the vague ideas that may be entertained as to 'hard cases.' " 

I n  the instant case, the learned and conscientious judge who heard 
this case and granted the injunction found as a fact "that the prop- 
erty sought to be sold under said mortgage is now in  controversy, and 
the conveyance of said property from J. L. Armfield to Dion G. Arm- 
field is being attacked by creditors of the said J. L. Armfield, and that 
the mortgage indebtedness of Miss Chase Horen is not controverted, and 
that a sale of said property as advertised on 8 October, 1923, by the 
said mortgagee would be prejudicial to the interests of all parties to the 
action, except Miss Chase Boren, and that the securi1,y held by her is 
amply sufficient to cover her debt.'' 

I t  nowhere appears in the record that Chase Boren consented to the 
procedure in  which she was made a party or waived any right. This 
being so, from the facts found by the court below as a matter of law, 
we think that the restraining order ought not to have been granted. 

I f  subsequent judgment creditors or litigants over the equity of re- 
demption could "tie up" ti. first mortgage and effect its terms, i t  would 
seriously impair a legal contract. I t  may be "hard measure" to sell, 
but this is universally so. The mortgagee has a right to have her con- 
tract enforced under the plain terms of the mortgage. To  hold other- 
wise would practically nullify the present system of mortgages and deeds 
in trust on land, so generally used to secure indebtedness and seriously 
hamper business. Those interested in  the equity of redemption have 
the right of paying off the first lien when due. We can see no equitable 
ingredient in  the facts of this case. The mortgage i!3 not a "scrap of 
paper." I t  is a legal contract that the parties are bound by. The 
courts, under their equitable jurisdiction, where the a:mount is due and 
ascertained-no fraud or mistake, etc., alleged-have no power to im- 
pair the solemn instrument directly or indirectly by nullifying the 
plain provisions by restraining the sale to be made under the terms of 
the mortgage. 

Allen, J., in Bonner v. Rodman, 163 N.  C., 2, says: "The plaintiff 
admitted that he owed the defendant $436, and it Waf; therefore within 
the power of the court, upon the facts appearing in this record, to re- 
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qu i re  t h e  payment  of th i s  s u m  wi th in  a reasonable t i m e  before g ran t ing  
equitable relief, upon  t h e  fami l ia r  pr inciple  t h a t  h e  who seeks equi ty 
must  do equity, a l though a case might  ar ise  i n  which t h e  court  could 
refuse t o  impose such a condition. A n  order  s imilar  to  t h e  one appealed 
f r o m  was  approved i n  Pritchard v. Sanderson, 84 9. C., 299." Story's 
E q .  Jur i sprudence  (14 ed.), sec. 1369. 

I n  Smith v. Connor, 6 5  Ala., 371, i t  was sa id :  "When subsequent 
purchasers  o r  encumbrancers file a bill  i n  equi ty against t h e  first mort-  
gagee, asking a n  account a n d  redemption, a n d  not denying t h a t  there 
is  a balance d u e  on  t h e  mortgage debt, i t  follows t h a t  they  ought  to  
make  a tender i n  t h e  bill o r  offer t o  p a y  whatever m a y  be found  due." 

T h e  prayer  i n  t h e  plaintiffs' complaint recognizes t h e  mortgagee's 
r ights  a n d  t h e  prayer  i s  m a d e  "subject t o  t h e  r ights  of the  defendant 
Chase Boren," etc. 

F o r  t h e  reasons given there  was 
E r r o r .  

S. P O R T E R  AND SEABOARD SUPPLY COMPANY, ASSIOXEE, V. S. E .  
CASE, CHERO-COLA BOTTLING COMPANY, R A L P H  LONG, AND 

NICHOLAS MITCHELL.  

(Filed 23 April, 1924.) 

LieneContractscMaterial 'Furnishers. 
Where the owner has contracted for the erection of a building on his 

premises, in order for him to acquire a statutory lien thereon, i t  is  re- 
quired that the contractor file his lien before a justice of the peace or the 
clerk of the court, according to jurisdiction, within six months from the 
time moneys are  due him, under the terms of his contract, by the owner 
(C. S., 2470), and bring his action to enforce the same within six months 
thereafter. C. S., 2474. 

Where the owner of the building being erected has been given notice of 
the subcontractor's claim for labor and material furnished to the con- 
tractor before the owner settles with the contractor, he must account for 
and pay to the subcontractor the sum so due, or prorate the same among 
like claimants, a s  the case mag be. C. S., 2438, 2440, 2442. And the sub- 
contractor may enforce this lien by action commenced within the six- 
months period from the time of the giving of such notice. C .  S., 2479 ( 4 ) .  
If the action is not brought within six months to enforce the lien, a per- 
sonal action can be maintained against the owner. Campbell v. Hall, 
ante, 464. 

Sam-Priorities. 
Where the owner has been given the statutory notice of the subcon- 

tractor's claim upon the building, or the contractor filed his lien in accord- 
ance with the statute before the justice of the peace or clerk, as  the case 
may be, the right to the money still due by the owner to the contractor 
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relates back to the time of the furnishing of the material and the work 
under his contract; and where he has established this right by his action, 
those who have acquired liens by mortgage, etc., subset~uent to the time 
of the notice take cum onore, and subject to the contractor's or subcon- 
tractor's lien so acquired. 

4. Smi+Evidenc-SonsdtAppeal and Error. 
The right of the contractor's lien depends upon the existence of a con- 

tract, express or implied; and where, in the contractor's action to enforce 
his lien, there is sufficient evidence thereof, an issue for the determination 
of the jury is raised, and the granting of the motion as of involuntary 
nonsuit against him is reversible error. 

APPEAL by plaintiff from Lane, J., at November Term, 1923, of 
FORSYTH. 

This is a civil action. The defendant Ralph Long, ti.ading under the 
name of the Chero-Cola Bottling Company, owned a lot in fee in the 
city of Winston-Salem, N. C. 

E. S. Porter and Seaboard Supply Company, assignel., allege in par t :  
"That on or about 7 January, 1920, the plaintiff, E. S. Porter, S. E. 

Case, Nicholas Mitchell, Ralph Long, and the Chei-o-Cola Bottling 
Company entered into a contract, by the terms of which the plaintiff 
E. S. Porter agreed to furnish the necessary materials at  retail prices 
and to furnish the necessary labor for installing a plurnbing system at 
tho regular scale as adopted in Winston-Salem, N. C., in the 'building 
being erected upon the property of the Chero-Cola Bottling Company. 
That, pursuant to said contract and agreement, the plaintiff began to 
furnish the necessary material and perform the necewary labor as he 
contracted to do on or about 7 January, 1920, and completed same on 
or about 29 July, 1920, the cost of material and labor on same amount- 
ing to $3,360.37. That prior to the payment by the Chero-Cola Bot- 
tling Company for the construction of the building, this plaintiff filed 
an itemized statement of his claim with the Chero-Cola Bottling Com- 
pany, and since that time has made frequent demands upon it and the 
defendants Case and Mitchell for the payment of his claim, but each 
of them have failed and neglected to pay the same; that on 3 January, 
1921, and within six months after the completion of hiri contract, plain- 
tiff filed in the office of the clerk of the Superior Court of Forsyth 
County, N. C., and had docketed in the mechanics', laborers', and 
material furnishers' lien record his claim for $3,360.37." 

The defendants Ralph Long, trading as Chero-Cola Bottling Com- 
pany, and Piedmont Chero-Cola Bottling Company, answering the 
complaint of plaintiffs, allege i n  par t :  

"It is denied that the ulaintiffs or either of them has ever filed an 
itemized statement of his claim with or giren any other notice of such 
claim to said Ralph Long, trading as Chero-Cola Bottling Company, or 
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to the Piedmont Chero-Cola Bottling Company; i t  is denied that the 
plaintiff, E. S. Porter, has demanded of either of these defendants the 
payment of this claim." 

For a further defense the defendants aver: 
"That on 28 November, 1919, the defendant Ralph Long entered into 

a contract with S. E. Case whereby S. E. Case agreed to construct a 
building on the property described in the complaint according to certain 
specifications therein set out, and that under the terms of said contract 
a complete plumbing system as specified therein was to be installed by 
the said S. E. Case; that about that time or shortly thereafter the 
plaintiff, E. S. Porter, formed a partnership with the said S. E. Case 
for the purpose of conducting a real estate' ana,construction business; 
that S. E. Case and E. S. Porter were partners at  the time set out in 
the complaint, in the real estate and construction business. . . . 

"That this defendant made full settlement with the said S. E. Case; 
the plaintiff, E. S. Porter, at no time notified this defendant that he 
had any claim against him, or was asserting any claim to a lien as a 
subcontractor against the premises on which the building was erected; 
and that although the plaintiff, E. S. Porter, well knew that such pay- 
ment x-as being made to the said S. E. Case he said nothing, did not 
notify the defendant Ralph Long that he had or would assert any claim 
whatever against him on this account, and that the said Ralph Long 
therefore believed that E. S. Porter had no such claim, and did not 
believe that the said E. S. Porter was doing the plumbing work as a 
subcontractor but as partner to S. E. Case, and relying on such belief 
he made full settlement with the said S. E. Case, and therefore this 
defendant alleges that the plaintiff, E. S. Porter, should be estopped 
from now setting up his claim. . . . 7, 

And for a further defense the defendants allege: 
"That the plaintiffs did not institute their action against these defend- 

ants or any of them within six months after giving of the notice of the 
claim of the plaintiff, E. S. Porter, as alleged in the complaint, and 
therefore these defendants plead the statute of limitations (chapter 49, 
Consolidated Statutes) in bar of plaintiff's recovery, and in bar of the 
plaintiff's right to a lien on said property. These defendants further 
plead that the Piedmont Chero-Cola Bottling Company, a corporation, 
purchased said property from the defendant Ralph Long without notice 
of any claim on the part of the plaintiffs, and paid a valuable consider- 
ation therefor.'' 

Ralph Long answers and says in part:  
"It is denied that the plaintiff, E. S. Porter, has ever filed an itemized 

statement of his claim with or given any other notice of such claim to 
the defendant Ralph Long, or the Chero-Cola Bottling Company, which 
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was the trade name under which the defendant Ralph Long was doing 
business prior to 28 September, 1920. I t  is denied that the plaintiff, 
E. S. Porterl has demanded of this defendant the payment of his claim." 
On 28 September, 1920, Ralph Long sold and conveyed the property to 
the defendant Piedmont Chero-Cola Bottling Company. 

For a further defense the defendant avers: 
"That on 28 Kovember, 1919, the defendant Ralph Long entered into 

a contract with S. E. Case whereby S. E. Case agreed to construct a 
building on the property described in the complaint, according to certain 
specifications therein set out, and that under the terms of said contract 
a complete plumbing system as specifi,ed tjlerein was t3 be installed by 
the said S. E. Case; that about that time or shortly thereafter the 
plaintiff, E. S. Porter, formed a partnership with the said S. E. Case, 
for the purpose of conducting a real estate and consti-uction business; 
that E. S. Porter at all times during the construction of said 'building 
on the property described in the complaint held himself out as a partner 
of the said S. E. Case. . . . That he made full settlement with 
the said S. E. Case, and therefore this defendant alleges that the plain- 
tiff, E. S. Porter, should be estopped from now setting up his claim." 

And for a further defense the defendant alleges that : 
"The plaintiffs did not institute their action against the defendant 

within six months from the time of the alleged notice f ~ o m  E. S. Porter 
to Ralph Long of the said Porter's claim, and the defendant therefore 
pleads the statute of limitations (C. S., ch. 49) in tlar of the plain- 
tiff's recovery and in  bar of the plaintiff's claim to a specific lien against 
said property." 

The work was completed 29 July, 1920, and the notice of lien was 
filed in clerk's office on 3 January, 1921. Suits were instituted as 
follows : 

"Summons for relief entitled E. S. Porter v. S. E. Case, iVicholas 
Mitchell, and Ralph Long was issued on 18 February, 1921, served by 
sheriff of Forsyth County on 10 March, 1921. 

('Summons for relief entitled E. S. Porter and Seaboczrd Supply Com- 
pany, Assignee, v. Ralph Long was issued 19 October, 1922, served by 
sheriff of Forsyth County on 24 October, 1922. 

"Summons for relief entitled E. S. Porter and Seaborzrd Supply Com- 
pany, Assignee, v. Chero-Cola Bottling Company and others was issued - nnn --.red by sheriff of Forsyth County on 24 October, 

3f entitled E. S. Porter and Seabowd Supply Com- 
pany, Assignee, v. D .  E. Case, Nicholas Hitchell, Chero-Cola Bottling 
Company and Piedmont Chero-Cola Bottling Compar~y was issued 18 
October, 1922, served by the sheriff of Forsyth County on 24 October, 
1982." 
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Porter assigned his claim to the plaintiff, Seaboard Supply Company, 
from whom he purchased material to go into the plumbing contract, 
and by order of court allowed to be made a party plaintiff. Piedmont 
Chero-Cola Bottling Company, by order of court, was made a party 
defendant. 

Complaints, amended complaints, answers, amended answers, etc., 
were filed without objection. 

Plaintiff took a voluntary nonsuit as to defendant Xitchell. At the 
close of the plaintiffs' evidence the court below nonsuited the plain- 
tiffs; they excepted, assigned error, and appealed to the Supreme Court. 

Other material e~idence and facts are set forth in  the opinio?~ 

Jno. C.  Wallace and Graces, Brock ie. Graves for plaintiffs. 
Par~ ish  ie. Dcal for defendants. 

CLARI~SON, J. The contention of plaintiff E. S. Porter is that Ralph 
Long, who was trading under the name of Chero-Cola Bottling Com- 
pany, made a eontract with S. E. Case to erect a building on the land, 
the deed to which was in Long's trade name, "Chero-Cola Bottling Com- 
pany," and secured the plaintiff E. S. Porter to put in the building the 
plumbing fixtures. This was a separate and distinct contract. When 
the work was completed, Porter, at the request of Long, furnished him 
an itemized statement of the labor and materials furnished for the 
plumbing fixtures. This was furnished prior to the time Long made 
settlement with Case, who was erecting the building, and Case's contract 
mas for erecting the building while Porter had the contract to put in 
the plumbing fixtures. 

The defendants contend that Ralph Long, who was trading as the 
Chero-Cola Bottling Company, made a contract with S. E. Case, one 
of the defendants, to erect a building on his lot and install the plumbing 
fixtures; that Case had the entire contract and subcontracted with the 
plaintiff E. S. Porter to put i n  the plumbing fixtures. That Porter was 
a subcontractor. At the request of Long, Porter, as subcontractor, fur- 
nished him on 26 July, 1920, an itemized statement of the labor and 
materials used in doing the plumbing, and he did this as a subcontractor 
and under Case, and this was done prior to the time Long made settle- 
ment mith Case, the contractor, for the building and plumbing fixtures. 
That Porter, as subcont7*actor, fiIed claim of lien on 3 January, 1981, 
in the clerk's office, which under the statute was a nullity. Suit was 
instituted on 28 February, 1921, more than six months after the giving 
of the notice of defendant Long. Under the law relating to subcontrac- 
tors, to enforce the lien, suit must be commenced in six months-from 
26 July, when he filed itemized statement with Long. 

I t  is contended by defendant "that the plaintiff declared as principal 
contractor on a contract alleged to hare  been made mith the defendants 
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Case, Mitchell, and Long, and that he does not allege ihat Case as prin- 
cipal contractor entered into a contract with Long to erect the building, 
and that Porter entered into a subcontract with Case to do the plumbing. 
That the plaintiff Porter and the defendant Case were partners in the 
construction of said building, including the plumbing, and had been 
paid in full, and plead the statute of limitations in ihat the plaintiffs 
did not institute their action within six months after the giving of the 
notice of the claim of the plaintiff E. S. Porter." 

From the allegations of the complaint the plaintiffs sue on a con- 
tract made by E. S. Porter with S. E. Case and Ralph Long, trading 
as the Chero-Cola Bottling Conlpany (roluntary nonwit was taken as 
to Kicholas Utchel l ) ,  by the terms of which Porter vras to furnish the 
labor and material and install the plumbing system in the building 
Ralph Long was having erected on his lot. The worlr was commenced 
on 7 January, 1920, and completed 29 July, 1920, a rd  the cost of the 
labor and material was $3,360.37. There is no dispute about the work 
not being done in an efficient manner and the material not being all 
right. 

The defendant denies this contract and alleges that the entire con- 
tract for building and plumbing fixtures was made bg S. E. Case with 
Ralph Long (owner of the Chero-Cola Bottling Company). That plain- 
tiff E. s. Porter was subcontractor and made the contract for plumbing, 
fixtures, etc., with S. E. Case, and that Cwe and Porter were partners, 
and Long paid Case in full, with knowledge and consent of Porter, 
and pleads estoppel. That the suit was not commenced within six 
months after notice was given by Porter to Long to enforce the lien 
in accordance with statute. 

I t  is alleged by plaintiff E. S. Porter that the contract was made by 
him with Ralph Long (Chero-Cola Bottling Company) for the plumbing 
fixtures. The lien statute is as follows : 

"C. S., 2433. Every building built, rebuilt, repaired or improved, 
together with the necessary lots on which such building is situated, and 
every lot, farm or vessel, or any kind of property, real or personal, not 
herein enumerated, shall be subject to a lien for the payment of all 
debts contracted for work done on the same or material furnished." 

Relation of debtor and creditor must exist, and the lien depends on 
and is incident to debt. Jffg. Co. v. Altdvews, 165 N. C., 285. 

('There must be a contract, express or implied, under which materials 
were furnished or work done in  order for the lien to exist.'' Jicholson 
c.  ATichols, 115 N.  C., 200 ; Bruce v. N i n i n g  Co., 147 :ST. C., 642. 

The place and time to file liens are as follows: 
"C. S., 2469. A11 claims against personal property, of two hundred 

dollars and under, may be filed in the office of the nearest justice of the 
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peace; if orer two hundred dollars or against any real estate or interest 
therein, in the office of the Superior court  clerk in  any county where 
the labor has been performed or the materials furnished; but all claims 
shall be filed in detail, specifying the materials furnished or labor per- 
formed, and the time thereof. I f  the parties interested make a special 
c0ntrac.t for such labor aerformed. or-if such material and labor are 
specified in writing, in such cases it shall be decided agreeably to the 
terms of the contract, provided the terms of such contract do not affect 
the lien for such labor performed or materials furnished." 

"C. S., 2470. Kotice of lien shall be filed as hereinbefore provided, 
except in those cases where a shorter time is prescribed, at any time 
within six months after the completion of the labor or the final furnish- 
ing of the materials, or the gathering of the crops." 

Action to enforce lien is as follows: 
"C. S.. 2474. Action to enforce the lien created must be commenced 

in the court of a justice of the peace, and in the Superior Court, accord- 
ing to the jurisdiction thereof, within six months from the date of filing 
the notice of the lien. But if the debt is not due within six months, 
but becomes due within twelve months, suit may be brought or other 
proceedings instituted to enforce the lien in thirty days after it is due." 

I t  appears from the record that the contract for the work and labor 
done and material furni~hed for the plumbing, etc., was completed on 
29 July, 1920. The record shows: 

"Sotice of lien, E. S. Porter 2'. Chero-Cola Bottling Company, 8. E. 
Case, and Sicholas ilfitchell, filed in the office of the clerk of the Supe- 
rior Court of Forsyth County, 3 January, 1921, at  2 345 o'clock p. m., 
and entered in the lien docket of said court on page , and duly indexed 
as required by law. W. F. BYRD, 

C. S. C. Forsyth County." 

The lien filed in the clerk's office seems to be filed in accordance with 
the s t a t u t e t h e  description of the land is definite. The claim in detail 
showing the time, the materials furnished, and labor performed. The 
land, after being described, is referred to by metes and bounds as "being 
the property conveyed by Glenn Wimbish to the Chero-Cola Bottling 
Company, recorded in Book of Deeds 175, p. 158, in  the office of the 
register of deeds of Forsyth County, N. C., upon which property is 
situate a two-story, concrete and tile bottling plant, upon which said 
labor and material u7as furnished." The notice further states: 

"The labor and material on account of which this lien is claimed and 
filed were furnished and performed to and for said Chero-Cola Bottling 
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Company by the said claimant in Forsyth County, IS. C., under and 
pursuant to the terms of an agreement, the same being an entire and 
indivisible contract made and entered into by the said claimant and 
the said S. E. Case, Nicholas Mitchell, and Ralph Long, manager of 
Chero-Cola Bottling Company, in Winston-Salem, N. C., on or about 
1 January, 1920." 

Plaintiffs introduced the following frorn the amendled answer of the 
defendants, Ralph Long and others : 

"The defendants, Ralph Long, trading as Chero-Cola Bottling Com- 
pany, and the Piedmont Chero-Cola Bottling Company, answering the 
complaint of the plaintiffs, allege: 

"It is alleged that Chero-Cola Bottling Company is a trade name 
formerly used by one Ralph Long, who is a defendant in an action now 
pending in the Superior Court of Forsyth County entiiled, 'E. S. Porter 
and Seaboard Supply Company v. Ralph Long,' and it is alleged that 
the causes of action set up in favor of said plaintiffs are the same." 

Plaintiffs introduced the original summons, issued 28 February, 1921; 
served 10 March, 1921. 

S. E. Case is insolvent. The plaintiff seeks to obtain judgment for 
the debt against Ralph Long and enforce the lien on the property now 
owned by the defendant Piedmont Chero-Cola Bottling Company, a 
corporation, Ralph Long having deeded the property to this corpora- 
tion on 28 September, 1920. 

I f  the relationship of debtor and creditor exists between Porter and 
Long, then the lien filed in the clerk's office on 3 January, 1921, by 
Porter against Long and others, for labor and materlal furnished and 
contract completed 29 July, 1920, is within the statutory period of six 
months, and the suit started to enforce the lien by Porter against Long 
on 28 February, 1921, was within the statutory period of six months. 
Kow the question arises if this relationship of debtor and creditor exists, 
is this a lien on the property of defendant Piedmont Chero-Cola Bot- 
tling Company, sold to it by Ralph Long on 28 September, 19201 

I n  Xcddams v. Trust Co., 167 N.  C., 496, it is said: "Construing our 
statute on liens of mechanics and laborers, this Cour: held in Burr v. 
Xazdtsby, 99 N. C., 263, that the lien relates back to the time the work 
vas  commenced or the materials were furnished, and does not impair 
or affect encumbrances existing prior to that time, but only those subse 
quently created." 

I t  d l  be noted that the suit was commenced by E .  S. Porter against 
Ralph Long, S. E. Case, and Nicholas Mitchell, and by issuance of 
summons on 28 February, 1921, complaint and amended complaint 
were duly filed against these defendants. The allegations in the com- 
plaint are that the relation of debtor and creditor existed. Judgment 
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prayed against all the defendants and the "lien be foreclosed" and the 
premises sold. The original complaint mas filed 29 April, 1921. The 
notice and claim of lien filed did not name the property as being that 
of Ralph Long, who was sued, but the property of the "Chero-Cola 
Bottling Company," afterwards made a party. I t  describes the prop- 
erty and refers to i t  as the property deeded to Chero-Cola Bottling 
Company by Glenn Wimbish. I t  further refers to Ralph Long as being 
the manager of the Chero-Cola Bottling Company. From the record, 
undisputed, the Chero-Cola Bottling Company was Ralph Long. The 
deed to the property was made to the Chero-Cola Bottling Company; 
Long had to sign the deed to the Piedmont Chero-Cola Bottling Com- 
pany- 

We think, under the facts and circumstances of this case, that the 
notice and claim of lien filed 3 January, 1921, was sufficient. The 
plaintiff began to perform the labor and furnish material, commencing 
under contract of 7 January, 1920, and completed same 29 July, 1920. 
The Piedmont Chero-Cola Bottling Company, if a contract is found to 
exist, express or implied, between E. S. Porter and Ralph Long, took 
the deed from Long c u m  onore, subject to the lien of $3,360.37 and 
interest. 

I f  the contention of the defendants are correct, that Porter mas a 
subcontractor, then plaintiff was not bound under the law to file a lien 
before t h e  clerk. S. E. Case had the entire contract to build t h e  bui lding 
and t o  ins tal l  t h e  p lumbing  fixtures for Ralph Long. The defendants 
plead the statute of limitations set out in C. S., ch. 49. 

As to subcontractors, the following provisions apply: 
"C. S., 2437. All subcontractors and laborers who are employed to 

furnish and who do furnish labor or material for the building, repairing 
or altering any house or other improvement on real estate, have a lien 
on said house and real estate for the amount of such labor done or 
material furnished, which lien shall be preferred to the mechanics' lien 
now provided by law, when notice thereof shall be given as hereinafter 
provided, which may be enforced as other liens in this chapter, except 
where it is otherwise provided; but the sum total of all the liens due 
subcontractors and material men shall not exceed the amount due the 
original contractor at the time of notice given." 

"C. S., 2438. Any subcontractor, laborer or material man, who claims 
a lien as provided in the preceding section, may give notice to the owner 
or lessee of the real estate who makes the contract for such building or 
improvement at any time before the settlement with the contractor, and 
if the said owner or lessee refuses or neglects to retain out of the amount 
due the said contractor under the contract as much as is due or claimed 
by the subcontractor, laborer or material man, the subcontractor, laborer 
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or material man may proceed to enforce his lien, and after notice is 
given, no payment to the contractor shall be a credit on or discharge 
of the lien herein provided." 

"C. S., 2439. When any contractor, architect or other person makes 
a contract for building, altering or repairing any building or ressel, or 
for the construction or repair of a railroad with the omner thereof, i t  
is his duty to furnish to the owner or his agent, befoie receiving any 
part of the contract price, as it may become due, an itemized statement 
of the amount owing to any laborer, nlechanic or artisan employed by 
such contractor, architect or other person, or to any person for materials 
furnished, and upon delivery to the owner or his agent of the itemized 
statement aforesaid, it is the duty of the owner to retain from the money 
then due the contractor a sum not exceeding the price contracted for, 
which will be sufficient to pay such laborer, artisan clr mechanic for 
labor done, or such person for material furnished, which said amount 
the owner shall pay directly to the laborer, mechanic, artisan or person 
furnishing materials. The owner may retain in his 'hands until the 
contract is completed such sum as may have been agreed on between 
him and the contractor, architect or other person employing laborers, 
as a guaranty for the faithful performance of the contract by such 
contractor. When such contract has been performed by the contractor 
such fund reserved as a guaranty shall be liable to the payment of the 
sum due the laborer, mechanic or artisan for labor don(., or the person 
furnishing the materials as hereinbefore provided." 

"C. S., 2440. Any laborer, mechanic, artisan or person furnishing 
materials may furnish to such owner or his agents befo1.e he shall have 
paid the contractor an itemized statement of the amount owing to such 
laborer, mechanic or artisan employed by said contractor, architect or 
other person for work or labor on such building, vessel or railroad, and 
any person may furnish to such owner or his agents an itemized state- 
ment of the amouut due him for materials furnished f o ~  such purposes. 
Upon the delivery of such notice to such owner or his agent the person 
giving such notice is entitled to all the liens and benefits conferred by 
law in as full and ample a manner as though the statement was fur- 
nished by the contractor, architect or such other person. And after 
the notice herein provided is given, no payment to the contractor shall 
be a credit or a discharge of the lien herein provided." 

"C. S., 2441. The sum due to the laborer, mechanic or artisan for 
labor done, or due the person furnishing materials, al3 shown in the 
itemized statement rendered to the owner, shall be a lien 3n the building, 
vessel or railroad built, altered or repaired, without any lien being filed 
before a justice of the peace or the Superior Court." 
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"C. S., 2442. I f  the amount due the contractor by the owner is insuf- 
ficient to pay in full the laborer, mechanic or artisan, for his labor, and 
the person furnishing materials, for materials furnished, it is the duty 
of the owner to distribute the amount pro rata among the several claim- 
ants, as shown by the itemized statement furnished the owner, or of 
which notice has been given the owner by the claimant." 

"C. S., 2443. I f  any contractor or architect shall fail to furnish to the 
owner an itemized statement of the sums due to every one of the labor- 
ers, mechanics or artisans employed by him, or the amount due for 
materials, before receiving any part of the contract price, he shall be 
guilty of a misdemeanor. I f  any contractor shall fail to apply the con- 
tract price paid him by the owner or his agent to the payment of bills 
for labor and material, he shall be guilty of a misdemeanor, and upon 
conviction thereof shall be fined or imprisoned, or both, at  the discre- 
tion of the court." 

Under the provisions relating to the rights of a subcontractor, under 
C. S., 2438, ('he may give notice to the owner or lessee of the real estate 
who makes the contract for such building or improvement at any time 
before the settlement with the contractor. . . . Laborer or material 
man may proceed to enforce his lien after such notice is given," etc. 
No notice by the subcontractor need be filed before a justice of the 
peace or clerk as is required of contractor, but notice to owner creates 
the lien. 

Under C. S., 2478, subsec. 4, this lien may be discharged: "By failure 
of the claimant to commence an action for the enforcement of the lien 
within six months from the notice of lien filed." 

The lien is lost by an action not being commenced within six months 
after notice by the subcontractor to the owner, but the statutory right 
to sue the owner is not barred. The owner under the statute is bound 
to account to the subcontractor for what he may owe the original con- 
tractor if notice is given before payment to contractor. 0. s., 2438- 
2440-2442, supra. 

This matter was recently discussed in  Campbell 21. Hall, ante, 464, 
and authorities cited. 

As this case goes back for a new trial, we have tried as clearly as we 
could from the record, to set forth a consecutive statement of the points 
involved and to set out the statutes in  full, which may save the profes- 
sion some labor. 

The only questions we think material on the record, from the allega- 
tions of the coinplaints and answers (without amendment), are : 

Was there any evidence to go to the jury of a contract, express or 
implied, under which work was done and materials furnished by E. S. 
Porter to Ralph Long (Chero-Cola Bottling Company) for the plumb- 
ing fixtures ? 
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D i d  t h e  relation of debtor a n d  creditor exist between these par t i es?  
I t  i s  claimed b y  P o r t e r  t h a t  t h e  contract for the building was given 

by Long to S. E. Case a n d  t h e  plumbing t o  him. T h a t  he was  a plumber. 
T h e  sign on  h i s  office w a s  "E. S. Por te r ,  P lumbing  a n d  Heating." 
S. E. Case & Go., of which h e  w a s  a member, h a d  nothing t o  d o  wi th  
th i s  plumbing contract.  W e  t h i n k  there  was  sufficient evidence t o  be  
submit ted t o  a jury. W e  mill not set out  t h e  evidence, ,&s t h e  probative 
force i s  f o r  t h e  jury.  

F o r  t h e  reasons given w e  t h i n k  there  was e r ror  i n  g ran t ing  t h e  11011- 
suit. T h e r e  mus t  be a 

K e w  tr ia l .  
- 

hlARGhRET BLUhI, EXECUTRIX, v. SOUTHERN RAILWAY COhfPAST ET AL. 

(Filed 30 April, 1924.) 

I t  is incumbent upon a railroad company, under the common law, 
unaided by statute, to give proper warnings of the approach of its trains 
by the timely sounding of the locomotive whistle and the. continuous ring- 
ing of its bell a t  a public highway crossing a t  grade, commensurate with 
the dangerous condition existing there; and the question discussed by 
Clark, C. J., a s  to whether the absence of an electric gong, automatically 
rung by the passing locomotive in advance of i ts  approach, may also be 
received upon the issue of actionable negligence, i n  accordance with the 
finding of the jury as  to whether the danger to life and limb would re- 
quire i t  under the existence of the dangerous conditions 11s found by them 
under the evidence in this case. 

Where the driver of an automobile was killed by the negligence of a 
railroad company a t  a grade crossing with a public highway, under con- 
ditions that  would have rendered i t  impossible for him to have seen or 
apprehended the approach of the defendant's train before entering upon 
the track a t  the time of the collision, his failure to have stopped before 
attempting to cross the track will not bar the recovery of damages for his 
wrongful death, or affect the negative finding of the jury upon the issue 
of contributory negligence. 

ADAMS, J., concurs in result. Concurring opinion by STACY, J. 

APPEAL by  defendants  f r o m  Harding, J., a t  October Term,  1923, of 
MECKLENBURG. 

T h i s  action was  brought t o  reco~-er  damages f o r  t h e  w-ongful  death 
of t h e  husband of t h e  testator,  who was  killed a t  a g rade  crossing over 
t h e  t racks of t h e  defendant, a t  Linwood, near  noon, on 26 September, 
1922. T h e  automobile, i n  which he was  r iding w i t h  M r .  Robert  J. 
Hayes,  on t h e  h ighway f r o m  Charlot te  t o  Lexington, was s t ruck by  
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defendant's train, running south an hour and ten minutes late, and at 
about 45 miles an hour, instantly killing then1 both as they came through 
an opening in a string of box cars stored on each side of the crossing 
and along a sidetrack immediately adjacent and parallel with the main- 
line track on which the train was running. These box cars cut off the 
~ i e w  of the deceased and his compauion of the train as it approached 
the crossing. 

The usual issues of negligence, contributory negligence, and damages 
were submitted to the jury, and answered in favor of the plaintiff, and 
her damages assessed in the sum of $32,000. From the judgment on the 
rerdict the defendants appealed. 

J o h n  M. Robinson and W .  S.  O'B. Robinson,  J r . ,  for plaintif 
0. F. Mason  and F .  X .  Shannonhouse for defendants.  

CLARK, C. J. The defendants rely upon the refusal of a nonsuit, 
errors in the adnlission of evidence and in the charge, and the refusal 
of the court to give certain instructions. The exception because of 
refusal to nonsuit requires no discussion. 

The defendants excepted to the admission of evidence as to the use of 
gongs at other crossings. This Court has repeatedly said that, where 
there mas a grade crossing, it was incumbent upon the defendant rail- 
road company to give notice of the approach of its train by blowing 
the whistle or sounding the bell or ringing a gong, and, in proper cir- 
cumstances, having a watchman to lower gates; which of these precau- 
tions should be taken being a matter of evidence upon the surroundiugs 
and the facts of the particular case. Dudley v. R. R., 180 N. C., 36. 

I n  many of our States, as in all other countries, the railroads have 
been required to be constructed without grade crossings; and where this 
was not done, in many States they hare since been required to abolish 
them because of their interference with the right and safety of the public 
to use their own highways, which right is superior to that of eminent 
domain, by which railroads ha1.e been authorized to be operated for the 
public convenience and for profit to its owner, but in subordinatioil to 
the rights of the public. Being useful to the public, they are held quasi- 
public corporations, but have been granted the right of eminent domain, 
to take private property for their use as right of way, subject to public 
regulation as to their conduct and charges. 

I n  this State the Corporation Commission was authorized, in 1907, to 
require the abolition of all grade crossings of the public highways by 
railroad tracks wherever desirable (C. S., 1048), and this has been done, 
according to a recent report of the Highway Commission, in a great 
many cases. I t  had not been done, however, in this particular locality. 
Where it has not been done, there is recognition of the right of the 

- - 
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public to use its own roads with safety to life and limb ~'rom the opera- 
tion of trains, by requiring fullest notice of the approach of a train by 
the engineer blowing a whistle and ringing a bell, ant3 by installing 
electric gongs, where necessary, to war11 travelers, and in all much- 
frequented places they have gates and custodians to keep them. R. R. 
11. Goldsboro, 15s N. C., 359, 363, approved on writ of error, 232 U. S., 
546, and citing cases in ,hie. Ed. 

I n  Germany, for forty years, thu approach of trains to railroad sta- 
tions has been announced by electric gongs, operated automatically by 
the wheels of the engine making an electric circuit as it passes over a 
device located several hundred yards distant, which rings a gong over 
the annunciator in the station, giving notice as to what train is arriving, 
instead of by the human voiccl, as is usual here. The same derice is 
often used by some railroads here, including defendants, io give warning 
at crossings, in addition to signals by whistle and bell. These matters 
hare been often sustained by decisions in this Court. 

I n  this State there are over 5,500 miles of railroad ti-acks, and very 
many times as large a mileage of roads owned by the public, over which 
lattcr there now pass constantly 250,000 automobiles and motor trucks 
licemed by the State, besides horse-drawn vehicles many times as numer- 
ous, and other conveyances of both kinds from other States. These carry 
an immense number of persons and a vast quantity of freight. 

As vehicles pass along the public roads far more frequently than do 
trains along the tracks, it has always been held reasonable that the rail- 
roads should be required to give notice by signals and, where necessary, 
by gates or gongs, of the approacl~ of one of their dangerous agencies, 
so that the traffic and travel by the public over their own public roads 
shall be protected from unnecessary dangers from railrotld trains. The 
railroad companies are granted existence by legislation and are operated 
for private profit in this country, though, it is true, in all other countries, 
with rare exceptions, they are the property of the Government and 
operated like the postoffice or the army or navy, or, like our railroads 
were during the war, by the Government. 

I n  this case the evidence comes largely from the defendants' own wit- 
nesses, and upon it the jury found that the death of the plaintiff's testa- 
tor was caused by the negligence of the defendants, and that he was not 
guilty of contributory negligence. 

The defendants' tracks at the point in question (Linwood) run prac- 
tically north and south, and the intersecting highway, along which 
Mr. Blum and his companion were traveling eastward, -an practically 
east and west. There are three railroad tracks at that point over the 
crossing. The western one is a sidetrack, upon which the box cars were 
stored at the time of the accident. The second or middle track is the 



3. C.] SPRING TERM, 1924. 643 

nlain-line track, for southbound trains, upon which the train in  question 
was running; and the third or eastern track is the main-line track for 
northbound trains. The distance between the center line of the side- 
track and the center line of the southbound track at this point is 13 feet. 
The crossing in question is known as the "depot crossing"; 190 feet to 
the north is the "Lexington crossing," and 1,917 feet north of the Lex- 
ington crossing is what the witnesses called the "farm road crossing." 
The station-blon- post for the Linwood depot is 5,402 feet north of the 
depot crossing. The southbound whistle-post for the depot crossing is 
1,429 feet north of the center of the crossing. The station-blow post for 
southbourd trains, which this was, is around a curye ill the track and 
is located in a slight cut. Further on, towards the station, from this 
blow-post, the cut gets deeper, up to an IS- or 30-foot cut, and at  300 
feet from the station-blow post it is about a 15-foot cut. The grade of 
the railroad tracks from the station-blow post ascends for the first 3,500 
feet, but from a point 2,300 feet north of the depot crossing it is down 
grade to the crossing and beyond. 

Approaching the crossing on the highu-ay from the west, going east, 
as the deceased was traveling, there are obstructions on the north or 
left-hand side of the highway, such as trees and buildings, so that, even 
if there had been no box cars banked along the sidetrack, persons ap- 
proaching the crossing from the west, going east, could scarcely hare 
seen a train approaching from the north, going south, as this train was. 
The right of way of the railroad is 100 feet on each side of the center 
line of the tracks, and the permanent obstructions referred to are, there- 
fore, located partly on the right of way. 

J. 0. Lee, a witness for the defendants, who passed over the crossing 
shortly before the deceased and his companion, testified that the condi- 
tions existing a t  the crossing made it "a death-trap." Fourteen box cars 
were parked to the south of the crossing and forty-se~en to the north, 
from which dirertion the train came, with a narrow opening left at the 
crossing, through which travelers were required to pass. The box cars 
extended 1,980 feet north of the depot, with another opening left in the 
line at the Lexington crossing. The accident happened Thursday, 
26 September, 1922, and the box cars had been standing parked on each 
side of the crossing since the Saturday before. 

Many witnesses, for both the plaintiff and defendants, agree that i t  
was impossible for a traveler along the highway going east to have seen 
a southbound train until the front wheels of his automobile n7ere on the 
southbound track, where it would be struck by that train. 

According to the evidence, there were no precautions of any nature 
whatever for the protection of t r a~~e le rs  at the crossing made by the 
defendants, notwithstanding that the crossing was a part of the public 
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highway and the principal public road in the village of' Linwood, and 
had been a public highway for thirty years. According 1 0  the evidence, 
an automobile passed over this crossing every five or six minutes, day 
and night. About forty trains a day were operated ovw the crossing, 
many of them through trains, which did not stop at  Linwood. 

The answer admits that the train which killed the deceased was run- 
ning forty to forty-five miles an hour, and was an hour and ten minutes 
late, by its schedule, and that box cars were stored along the sidetrack, 
on each side the crossing, as above stated. The great weight of the 
evidence is that this fast train-forty-five to fifty miles an hour-came 
down this long grade approaching the depot crossing, running alongside 
of the string of box cars stored on the sidetrack, withoui slackening its 
speed or giving any warning, by bell or whistle, of its approach, and 
struck and killed the deceased and his companion just as their auto- 
mobile passed through the opening in the string of box cars, and reached 
the southbound track without giving them time or opporiunity to see or 
hear the approaching train. 

F. H .  Bell, a witness for the defendant, standing on the depot plat- 
form, on the west side of the crossing, testified that he saw the train 
coming, and that in his judgment it was running as rapidly as he ever 
saw any train on this railroad; that it did not slacken ts speed at all 
as it approached the crossing, and that, though he stood on the platfornl 
and saw it approach, he was not conscious of ever having; heard it blow 
a whistle or ring a bell, and saw no other indication thtit the engineer 
knew he was approaching the crossing, and that it was impossible for 
the deceased to have seen the approach of the train until the front 
wheels of his automobile got on or near the first rail of the main line of 
the southbound track. I t  is admitted that the string of box cars parked 
to the north of the crossing completely hid the whistle-post for the 
crossing, so that, as the engineer came down the track touards the cross- 
ing, he could not see the whistlepost, which was located 6 or ? feet on 
the west side of the string of box cars, and was not over 5 or 6 feet high. 

The engineer, who was a witness for the defendants, said that he 
could not keep in mind bow many whistle-posts there w(3re on his run 
between Greensboro and Spencer, and that the only way he knew when 
and where to blow for a crossing was by seeing the whistle-post, and 
that he was guided by the whistle-posts in blowing for the road crossing. 
H e  further said that, if he should happen to miss one, he would not 
blow, for they were put there to direct the cmgineer whtxn and how to 
blow the whistle. H e  said that the whistle-posts had two black stripes 
and two black dots, and the crossing signal was two long blasts and two 
short ones, and that the rules of the company required him to blow 
these signals for the stations and for the road crossings, and to keep his 
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bell ringing over all road crossings. This engineer further testified 
that, as he ran his train down the track, the box cars on the parallel 
sidetrack were so located that a man in  an  automobile could not see his 
train until he got directly on the track, and that he ran his train down 
grade across the Linwood crossing at such speed that he could not stop it 
inside of 250 yards; that he made no attempt to reduce the speed of his 
train as it crossed the Linwood crossing; that he was running under 
steam and did not cut the steam off going down the grade. H e  further 
testified that the front end of the pilot of his engine was within 6 or 8 
feet of the automobile when he first saw it, and at that time the front 
wheels of the automobile were just across the first track as he saw the 
driver coming out in  the gap between the line of cars, and his engine 
struck the automobile just as it came upon the track. 

Mr. Fitzgerald, the postmaster at  Linwood, another witness for the 
defendants, testified that he was at the postoffice, just west of the cross- 
ing, waiting to receive the mail, and was particularly interested to hear 
the train blow, and only heard it blow once, and did not know how far 
it was up the track. I f  this was the station blow (which was one blow), 
the station-blow post, according to the eridence, was a mile north of the 
crossing and around a curve, and hence gave no warning of the train's 
approach to travelers along the highway, who were at that time probably 
a third of a mile or more from the crossing. The rules of the company, 
according to the evidence, required two long blasts and two short blasts 
to be given at  the whistle-post for the Linwood crossing, 1,429 feet north 
of the crossing, and also required the bell to be kept ringing as the train 
passed over the crossing. Fitzgerald testified that he did not hear any 
bell ring, and only heard one blow somewhere up the track, though he 
was particularly listening for the train, and that, on account of the 
buildings and trees on the north side of the highway as the railroad 
crossing is approached from the west, a man driving an automobile 
could not see this train going south, on account of the string of box cars 
and the buildings. 

There were several other witnesses introduced by the defendants, who 
testified that they heard one long blow, some distance up the track, but 
that they heard the train give no signal or warning of its approach to 
the depot crossing, either by bell or whistle, though several swore that 
they listened after they heard the one blow far  up the track. 

Mr. Bell, the defendants' witness, testified that as the deceased and 
his companion approached the crossing they were driving about ten 
miles per hour; that if they had stopped at the crossing before proceed- 
ing across the track they could not have seen the approaching train. 

Mr. Lee, a witness for the defendants, who immediately preceded the 
deceased over the crossing, testified that he stopped his car before cross- 
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ing, trying to get a view of the tracks, and was unable to do so; that 
the box cars entirely obstructed the view of the tracks. 

I n  Hinkle v. R. R., 109 N. C., 472, which was in regard to a crossing 
accident at  Linwood, Justice Avery said: "It is negligence per se, be- 
cause of the peril, both to passengers on trains and people using high- 
ways, to omit to give in reasonable time some signal from a train 
moving, whether at  the rate of twenty or forty miles tin hour, when it 
is hidden from the view of travelers who may be ap~roaching and in  
danger of coming in collision with it, by the cars of the company left 
standing on the track," citing n w e r o u s  cases. And ' T h e r e  a railroad 
company has erected a whistle-post at a proper distance from a crossing 
in order to notify engineers when to give timely warning of the approach 
of a train to persons using the intersecting highway, and the purpose 
of the company is known to the public, so that persons generally are led 
to act on the supposition that a signal will be given at the post, it is 
negligence on the part of the company if the engineer failed to sound 
the whistle at  the point so indicated in passing with a freight or pas- 
senger train in  his charge." This has been approved by the courts at 
least thirty times and as late as Jackson 21. R. R., 181 X. C., 153. 

The fact that the omission to give notice by a blast of the whistle or 
the ringing of a bell, or both, is negligence, and that it cannot be said 
to be contributory negligence as a legal conclusion if the failure to stop 
was caused by the breach of duty of the defendant in failing to give 
such notice by bell or whistle, is clearly stated in an elaborate opinion 
by Allen, J., i n  Perry v. R. R., 180 K. C., 298, in  which it is said: 
T o t i c e  by bell or whistle is required, because the no se of the train, 
which is always present, is not an efficient protection to life and prop- 
erty, and when the defendant has by its negligence permitted obstruc- 
tions on its right of way, so that the travelw cannot see, and has failed 
to give the proper signal, vhich he has a right to expect, as a train 
approaches, the defendant ought not to be absolved from the conse- 
quences of its negligence, because the traveler, relying upon the per- 
formance of duty by defendant, might hare  heard the noise of the train 
if he had stopped." There mas evidence fairly submitted to the jury to 
justify their finding the above state of facrs, and the charge is almost 
in the exact language of the Court in Perrg v. R. R., supra, which fol- 
lowed the previous decisions in Gof v. R. R., 179 N. C., 216; Shepard v. 
R. R., 166 N. C., 544; Jenkins v. R. R., 155 N. C., 203; Hinkle ti. R. R., 
109 K. C., 472. 

After a careful examination of the exceptions to the evidence and the 
charge, we think this case was fairly and fully presented to the con- 
sideration of the jury, and that their verdict is untaint2d by any error 
of the court, either in the evidence or in the charge. 
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T h e  defendants, in the absence of other ground, stress greatly their 
exception to the  admission of evidence that  automatic electric railroad 
gongs, to give notice of the approach of trajns a t  a crossing, were used 
a t  other crossings on this railroad, and, indeed, a t  two other crossiugs 
in this county. Such gongs are a well-known appliance, often u s ~ d  for 
the purpose of giving warniilg to travelers a t  a crossing of an  approach- 
ing train, and their use as a safety device a t  crossings was well klio~vn 
to the defendants, and witnesses testified to their efficiency. Witnesses 
testified that  this railroad had automatic gongs a t  several other cross- 
ings-one a t  Reidsville, oue between Greensboro and Pomona, and one 
at Danville-and that  these gongs were placed a t  the highway crossings 
to warn the public, so that one drir ing an  automobile could hear t lmn  
fa r  enough away to keep from getting 011 the track. Bu t  it is needless 
to discuss this matter further, for, a t  the request of the defendant, the 
court withdrew this evidence from the consideration of the jury. The  
court instructed the jury as follows: "There is no statute or other law 
of this State requiring railroad colupanies to install or maintaiu bells, 
gongs, gates, or watchmen a t  railroad crossing to warn travelers 011 the 
public road, and the court charges the  jury tha t  the defendants in this 
case were riot negligent i n  not having or maintaining an  automatic or 
other bell, gong, gate, or watchman a t  the crossing at  which tlie plain- 
tiff's testator was killed; that  the law prescribes the duties of the defend- 
ants ;  and, therefore, if,  out of extra precaution, they maintain auto- 
matic bells or gongs a t  other road crossings, such action on their par t  
would not impose on them any duty to maintain such a derice a t  the 
crossing where Mr. Blum was killed; and the jury are  instructed not to 
consider the absence of such a device in passing on the question whether 
the defendants were negligent on the question of the proximate cause of 
the death of plaintiff's testator." 

This  instruction was giren a t  the prayer of the defendant, and he 
cannot complain. There mas error against the plaintiff in giving this 
instruction that  the jury should not consider it negligence that  the 
defendants did not maintain autoniatic gong or other safety dexice a t  
the crossing in question, and instructing then1 not to consider the  
absence of such a gong or other safety d e ~ i c e  in passing upon the first 
issue. This  was a matter for the jury upon the eridence. 

I n  Dudley v. R. R., IS0 AT. C., 34, this Court said : "It  was riot error 
for the court to permit the plaintiffs to  offer evidence that  there was no 
automatic alarm or gates a t  the crossing, and the court properly left i t  
to the jury to say, upon all the attendant circumstances, whether the 
railroad company was negligent in not erecting gates. I t  was incumbent 
upon the defendant to  take such reasonable precautions as were neces- 
sary to the safety of travelers a t  public crossings. 22 R. C. L., 988. 
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This was a question of fact for the jury. That the city authorities 
assented that a watchman should be stationed at the crossing was not 
conclusive upon the plaintiffs if, in the opinion of the jury upon the 
evidence, this was not sufficient protection to the public " 

To the same effect as the Dudley case, we refer tcl the authorities 
heretofore cited, particularly 22 R. C. L., 990. 

The court's instructions to the jury that, as a matter of law, the 
defendants were not negligent in not maintaining an automatic gong or 
other safety device at  the crossing, and that they could not consider the 
absence of such a gong or other safety device in passing on the first issue, 
are in direct conflict with the law as declared in the Dudley case and 
with the very great weight of authority in  other jurisdictions; and this, 
notwithstanding the undisputed evidence as to the dangerous character 
of the crossing and its almost constant use as a public highway. 

The trial court evidently so charged, out of abundant caution. I t  is 
true, there is no statute in this State requiring railroad companies to 
install automatic gongs or maintain gates or keep watchmen at cross- 
ings, but, as this Court has said, in Dudley v. R. R., supra, the absence 
of such statutory directions does not relieve the railroad companies of 
tho obligation to exercise reasonable care for the safety-of travelers at  
crossings. KO statute requires railroad companies to ,give warning of 
the approach of a train to a crossing, by hell or whistle, but the duty 
to do so arises by virtue of the common law, and is but an incident of 
the duty imposed upon railroad companies in running their trains over 
public highways to take all reasonable precautions fcr the safety of 
travelers using such highways. The duty includes the obligation to 
maintain such safeguards as common prudence would direct, and the 
jury could consider (if the court had not withdrawn i t )  that these 
electric gongs were in use by the defendants at  other stations and 
crossings. 

Where the statute requires the use of certain safety devices for the 
protection of passengers, employees, or the public, the failure to install 
them is negligence, as a matter of law; but where th2y are not pre- 
scribed by statute, the failure to use a given safeguard can be submitted 
to the jury as a fact upon the issue of negligence. 

I n  Greenlee v. R. R., 1 2 2  N. C., 977, there had been no statute requir- 
ing a railroad to equip its freight cars with modern self-coupling devices, 
but this Court held that i t  was negligence per se not tc do so, in view 
of the large number annually killed or wounded by failure to do this. 
And this was followed and approved in Troxler v. R. R., 124 N. C., 189, 
holding that the failure to furnish such safety appliancvs was culpable, 
continuing negligence on the part of the employers, which cut off the 
defense of contributory negligence and the negligence of E. fellow-servant, 
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and of assumption of risk, and these decisions have since been made 
statutory, and the same principle has been applied to other machinery. 
I t  is not necessary, therefore, that the adoption of a safety appliance 
should be required by statute before its absence shall become evidence 
of negligknce to be submitted to a jury. 

I n  this case, there being evidence that an automatic gong was in use 
by defendants as a safety device at  other highway crossings to give 
notice to travelers in time to prerent their attempting a crossing, it 
became a question of fact for the jury to say whether the defendants 
mere negligent in not maintaining such an automatic gong at this cross- 
ing, at  which plaintiff's testator was killed, especially in  view of evi- 
dence as to the very dangerous character of the crossing. 

I n  R. R. v. Dandridge, 171 Fed., 74 (U. S. C. C. A.), the Court said: 
"The third assignment presents the question of error in the trial court's 
allowing plaintiff to testify to the absence of a gateman or electric bells 
at the crossing, because neither were required by statute. Manifestly, 
the nonexistence of such a statute did not forbid the asking of the ques- 
tion and the answer to the same, as common prudence on the part of 
the company might have required such safeguards, in the absence of 
statutory regulations. R. R. v. Ivw, 144 U. S., 419-421." 

I n  R. R. v. Wiggins (Texas), 161 S. W., 445, it is said: "The settled 
rule in reference to the issue here raised is that, if a person of ordinary 
prudence would, under all the circumstances, have maintained a flag- 
man or watchman at the crossing, where the plaintiff was injured, then 
the failure on the part of the railroad company to keep such flagman or 
watchman was negligence." 

I n  Annaker v. R. R., 81 Iowa, 267, it is said: "Whether such omis- 
sion is negligence depends upon the circumstances, such as the frequency 
with which trains are passing, the amount of travel, the opportunities, 
or want of opportunities, for travelers observing the approach of trains, 
and the like.'' 

Many additional authorities to the same effect, in our Reports and 
elsewhere, are to be found. The court having withdrawn this subject 
from the consideration of the jury, fuller discussion is not necessary. 
But, as said in Dudley v. R. R., supra, upon evidence that there were no 
automatic electric gongs or gates at  this crossing, the court might prop- 
erly hare left it to the jury to say, upon all the attendant circumstances, 
whether the railroad company XTas not negligent in not providing such 
saf emards. 

c 2  

Upon careful examination, we find no error in the instructions to 
this matter, which is fully discussed in R. R. 1). Ives, 144 U. S., 408, 
where it is said that the general rule is "well stated in R. R. I ) .  King ,  
86 Ky., 589, as follows: 'The doctrine with reference to injuries to 
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those crossing the track of a railway, where the right to cross exists, is 
that the company must use such reasonable care and precaution as ordi- 
nary prudence would indicate.' " I t  also quotes R. R. v. Perkins, 125 
Ill., 127, where it was held that ('the fact that a statute provides certain 
precautions ,will not relieve a railwap company from adopting such 
other measures as public safety and common prudence dictate. And in 
Thompson v. R. R., 110 N. Y., 636, where it was held that giving the 
signals required by law by a railroad train approachin,? a street cross- 
ing does not, under all circumstances, render the railway company free 
from negligence," citing, also, R. R. v. Cornmonu~ealth, 13 Bush., 388; 
Weber v. R. R.. 58 N. Y.. 451. and concludes as follows : '(The reason , , 
for such ruling is found in the principle of the 'common law that every 
one must so conduct himself and use his own property as that, under 
ordinary circumstances, he will not injure another in ,my way. As a 
general rule, it may be said that, whether ordinary care or reasonable 
prudence requires a railroad company to keep a flagman stationed at a 
crossing that is especially dangerous, is a question of fact for the jury 
to determine, under all the circunlstances of the case, and that the omis- 
sion to station a flagman at a dangerous crossing ma,y be taken into 
account as eridence of negligence," adding that where the crossing is a 
much-trareled one, and the noise of approaching trains is rendered 
indistinct and the ordinary signals difficult to be heard, by reason of 
the bustle and confusion incident to railway or other business, or by 
reason of some such like cause, a jury would be warranted in saying 
that the railway company should maintain these extra precautions at 
ordinary crossings in the country, citing numerous cases. 

That case has been cited and approred on this point by numerous 
cases since, which hold that "a railroad is not excused for negligence by 
mere compliance with statute; it must take necessary precautions." 
15 Rose's Notes, 1213, and cases there cited; and R. 6'. v. Dandridge, 
supra, and cases citing the same. Indeed, upon the evidence in this 
case, it 'would seem that the jury could have had no doust, if the matter 
had not been withdrawn from their consideration, that if an automatic 
gong had been installed at this place it would have given such notice to 
the plaintiff's testator and his cornpanion that it would have prevented 
this accident; at least, they would hare been justified in  drawing the 
inference that the failure to do so was negligence on the part of the 
defendants. 

Keither do we find any error upon the issue as to contributory negli- 
gence, either in the instruction giren or in those refused. There is no 
exception upon the third issue, as to damages, nor did defendants move 
that the rerdict be set aside upon the ground that the d,images awarded 
were excessive. Indeed, whether the damages in any case are inadequate 
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or excessive is a matter which rests solely in the sound judgment of the 
trial judge, and we have often held that this is not reviewable in this 
Court. Benton v. Col l im,  125 N. C., 94; Burm v. R. R., ibid., 306; 
Gray v. Little, 127 N. C., 306. 

Upon the evidence, the plaintiff's testator, at the time of his death, 
was 47 years of age, an expert electrical engineer and a member of the 
Smerican Institute of Electrical Engineers, earning more than $5,000 
a year. The evidence was that he was' a man of the most unusual indus- 
try and energy, and that his general character was excellent. Indeed, 
is was not contended in the court below that the damages awarded were 
excessive or even large, and it is not so contended in this Court. 

After careful examination of all the exceptions, we find 
No error. 

ADAMS, J., concurs in result. 

STACY, J., concurring: The record presents several serious exceptions; 
but, upon a careful investigation, it seems to me that they may be 
resolved in favor of the validity of the trial, without doing violence to 
any legal principle. For this reason, I concur in the result. 

The question as to whether the frial court erred in charging the jury 
that "the defendants in this case were not negligent in not having or 
maintaining an automatic or other bell, gong, gate, or watchman at the 
crossing at  which the plaintiff's testator was killed," because not re- 
quired by statute, is not before us for decision. This instruction was 
given at the request of the defendants, and, of course, it forms the basis 
of no exception on the present record. The plaintiff alone could object 
to the instruction, and she is not appealing. 

&I. L. MATTHEWS ASD SANFORD SASH & BLIND COMPANY v. JARIES 
LUMBER COMPANY. 

(Filed 30 April, 1924.) 

Fires-Trespass-Damages-Title-Vendor and Purchaser. 
It  is not required that the purchaser of land should have acquired at  

least the equitable title before the injury, to maintain his action against 
his vendor for negligently setting fire to the land, which trespass con- 
tinued after he had acquired the title; and an instruction that he could 
not recover in his action unless he were at least the equitable owner at 
the time of the origin of the fire, is reversible error. 
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APPEAL by plaintiff, N. L. Matthew~, from Daniels, J'., at September 
Term, 1923, of LEE. 

Civil action to recover damages for an alleged negligent burning and 
injury to plaintiff's lands and timber. 

From a verdict and judgment in  favor of defendant, the plaintiff 
appeals, assigning errors. 

Hoyle & Hoyle and Gavin & Jackson for plaintiff. 
Little & Barnes for defendant. 

STACY, J. I t  appears that at  the time the plaintiff contracted to pur- 
chase the land in question, consisting of some 505 acres, more or less, 
the fire of which he complains was then out and had already burned 
over about ten acres of the sparsely timbered portion thereof, but the 
major part of the damages was sustained after the plaintiff became the 
equitable owner of the land. The trial court instructed the jury that 
the plaintiff could not recover unless he were at least the equitable 
owner of the land at  the time the fire originated or when it was first put 
out by the negligent act of the defendant; and this upon the theory 
that '(the law will not permit the plaintiff to buy a flaming lawsuit." 
I n  this we think there was error. 

Where the trespass of the defendant is continuous in character, as it 
is here, and has not ceased at the time the plaintiff acquired the prop- 
erty, the latter may maintain an  action for the injury which he sus- 
tains, even though the defendant began his wrongdoing prior to the 
conveyance of the property to the plaintiff. 26 R. C. I,., 958; Mu71 v. 
R. R., 175 N. C., 593; Wheeler v. Tel.  Co., 172 N. C., !). 

Speaking to a similar question in Daniels v. R. R., 158 X. C., p. 428, 
Allen, J., said: "The plaintiff, L. G. Daniels, may recover damages for 
trespass committed prior to 17 December, 1908, the date of his deed, and 
the improvement company may recover for trespass after that time." 
See, also, C. S., 446, which provides, among other things, that "every 
action must be prosecuted in the name of the real party in interest, - - 
except as otherwise provided; but this section does not autho~ize the 
assignment of a thing in  action not arising out of contract." 

For the error, as indicated, there must be a new trial, and it is so 
ordered. 

S e w  trial. 
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W. A. CORBETT v. J. R. HAWES, J. T. HOGGARD AND W. 0. MILLS. 

(Filed 30 April, 1924.) 

A distinction should be observed between hearsay evidence and evidence 
by reputation as to boundaries of land in dispute in an action, the latter 
applying only to ancient boundaries, and the former to declarations of 
deceased persons, as to boundaries of more recent origin, it being required 
as to both kinds of evidence of this character that the declarations come 
from a disinterested person, ante lifem motam, and the death of the 
declarant who therefore is unable to be produced as a witness at  the 
trial, and such declarations made after the controversy arose, not merely 
before suit was brought, when the declarant is not shown to be a dis- 
interested person, is reversible error. 

APPEAL from Sinclair, J., at March Term, 1923, of PENDER. 

C. E. McCullers and Weeks & Cox for t h e  plaintiff.  
Wright & Stevens and Bland & Bland for the defendants. 

ADAMS, J. I t  is not necessary to consider all the exceptions on which 
the defendants rely for the reason that some of those embraced in the 
third assignment of error are sufficient ground for a new trial. 

The plaintiff instituted the action to recorer damages for an alleged 
trespass on his land. Both title and location were in issue. For the 
purpose of shox-ing that the beginning corner was at X the surveyor, 
after objection, was permitted to testify what a colored man named 
Owen Hayes had told him about this corner. The plaintiff also testi- 
fied that the corner had been shown him by Hayes, who then owned 
the adjoining land. H e  said, "I have been with Owen Hayes to the 
corner at  A on the Simpson map three times, two before the suit and 
one since. . . . H e  told me that was the corner between him and 
Murphy and Mattie Mott (under whom the plaintiff claims), or the 
Timothy Gurganous tract of land, just a corner in  his line, and showed 
me from A to B and from A to I. I t  adjoins his land from A to I, or 
he said it did. H e  did not take me to I, but did later before the survey." 
The witness testified further that he had since learned that there was a 
dispute between the parties-each side claiming the land-at the time 
these statements were made, and that Hayes died some time after the 
action was brought. There was other evidence tending to show that the 
dispute existed even at  an earlier date. 

This evidence was inadvertently admitted. There is a distinction be- 
tween hearsay evidence and evidence by reputation. The latter is com- 
petent as to ancient boundaries; the former-declarations of deceased 
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persons-is competent as to boundaries of more recent origin; but as 
to both kinds of evidence certain rules have been established. I n  Yow 
v. Hamilton, 136 N.  C., 357, it is said: "It may be further said con- 
cerning hearsay evidence of declarations as to boundaries that there are 
three prerequisites to the competency of such evidence: (1) that the 
declaration must come from a disinterested person; (2 ) the declarations 
must have been made ante litem motam, and ( 3 )  the person who made 
them must be deceased, so that he cannot be produced and heard in 
person as a witness." Tripp v. Liftle, 186 N.  C., 215; Hoge v. Lee, 184 
N .  C., 44, 50; Lumber Co. v. Triplett, 151 N. C., 409; Bullard v. Hol- 
lingsworth, 140 N .  C., 634; Hartzog v. Hubbard, 19 S. C., 241; Dancy 
I,-. Sugg, ibid., 515; Gervin v. Meredith, 4 N.  C., 439. 

The testimony as to what Owen Hayes said does not meet these re- 
quirements. I t  does not appear that his declarations were made ante 
lifem motam, that is, before the contr~vers~y arose and not merely before 
the suit was brought (Rollins v. Wicker, 154 N .  C., 560) ; but on the 
contrary the evidence shows that a dispute had arisen between the 
parties some time before the declarations were made in the presence of 
the plaintiff. The evidence was therefore incompetent. Besides, it does 
not affirmatively appear that the declarant at  that xime was himself 
disinterested in the result of the litigation. 

Kew trial. 

ARMOUR FERTILIZER WORICS v. W. 'B. COX ASD FANNIE COX, 
HIS WIFE. 

(Filed 30 April, 1!)24.) 

Instructions-Evidence-Directing Verdict--Appeal and Error. 
In an action to recover upon certain notes, the due execution of which 

is not in dispute, given by defendants for fertilizer, the defendants offered 
in evidence a part of the complaint alleging that they owed the plaintiff 
the full amount of the notes sued on, but the defendants claimed a deduc- 
tion on account of not having received a certain portion of the goods, 
etc. : Held, the evidence was snsceptibIe of more than one deauction, and 
it was reversible error to plaintiff's prejudice for the judge to charge the 
jury, in effect, to allow defendants' claim for the credit, if they "believed 
the evidence." 

APPEAL by plaintiff from Stack, J., at November Term, 1923, of 
RICHMOKD. 

The following is the record of the instruction given the jury: "If you 
believe the evidence in this case, the court instructs p u  to answer this 
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issue, which is, ' I n  what amount, if any, are defendants indebted to the 
plaintiff,' to answer that issue the amount of the three notes sued on, 
with credits of $9.90, $39.25, and $76.16. Gentlemen of the jury, if 
you belieye the  e~idence,  you will answer it the amount of the notes 
subject to credits amounting to $132.31, and with your permission, I 
will write your answer here. I f  you don't believe the evidence, you will 
instruct me to answer it nothing. Shall I answer i t  or do you want to 
go to your room and consider i t ?  

"By the Court:  Xom I instruct you again, if you believe the  evidence 
in  the case, to answer that issue yes, the amount of the three notes sued 
on, less a credit of $132.31. You can make a note of those figures if 
you  ant to. I have added $9.90, $39.25 and $76.16, being the amount 
of that ton of stuff he  said he did not get, with the interest on that  
amount. Take the case and say how you find." 

E. A. Harrel l  for appellant.  
S o  counsel for defendant .  

A D A A ~ ,  J. The plaintiff brought suit to recover the remainder alleged 
to be due on certain notes executed by the defendants for the purchase 
of fertilizer. The  defendants admitted the execution and delivery of the 
notes but contended they had ordered two tons of soda and had received 
only one. W. B. Cox testified to this effect, and his Honor instructed 
the jury if they believed the  evidence to return a verdict for the  amouut 
of the three notes sued on less a credit of $132.31. This credit included 
$76.16, the price of the soda which, according to the evidence of the de- 
fe~ldants, they had not receired. The evidence, however, was not all 
one r a y .  The contract describw the fertilizer as "5 'tons 8-3-3, 4 tons 
5-2-2, 2 tons nitrate of soda, 2 tons kainit"; but the defendants offered 
in evidence the third paragraph of the complaint in which it was 
alleged that the plaintiff had sold and delicered to the defendants 
fourteen tons of fcrtilizcr at  the price of $549.79. Moreover, the de- 
fendants agreed to examine each bag of fertilizer in~mediately upon its 
receipt, to verify the weight, quantity, brand, and tag, and to gire the 
plaintiff immediate notice of failure in  either of these respects; and a 
witness for the  plaintiff testified that the defendant W. B. Cox in re- 
peated conrersations had "never objected to anything respecting the 
transaction." The plaintiff contended that although the sale was made 
in  1921, the defendant's claim of a deficiency in the sllipnlent was first 
made after the suit had been brought. 

Under these circumstances the evidence was susceptible of more than 
one deduction, and it is fully established that where more than one in- 
ference may reasonably be drawn from the entire evidence it is improper 
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f o r  t h e  presiding judge to instruct  t h e  j u r y  t o  r e t u r n  a verdict f o r  
e i ther  p a r t y  "if they  believe t h e  evidence." COX v. I t .  R., 123 N. C., 
604, 611;  Board of Education I:. ~Malcely, 139  N. C., 31, 35 ;  Bmith v. 
Holmes, 167 N.  C., 561;  8. v. Nurphrey, 186 N. C., 1-13; 8. v. Loftin, 
ibid., 205. 

F o r  t h e  e r ror  assigned there  mus t  be a 
N e w  tr ia l .  

J. D. BROOKS v. J. F. WHITE AKD J. L. WHITE. 

(Filed 30 April, 1924.) 

1. Judgments-Pleadings-Action-Joint Liability-:Default - Several 
Defendants-Statutes. 

Where action is brought, to recover for goods sold and delivered, against 
several defendants jointly, and the comglaint has  been duly served on 
them all, the plaintiff is entitled to judgmenlt by default before the clerk 
against one or more of the defendants who have failed to answer or 
demur within the twenty days after service of the comglaint. Subsections 
3 and 11, section 1, chapter 92, Extra Session, Public Laws 1921. 

2. Same-Appeal-Courts-Jurisdiction. 
Where the clerk of the court has entered judgment by default for the 

want of an answer against one or more of defendants in failing to file 
answer or demurrer, under the provisions of subsections 3 and 11, section 
1, chapter 92, Extra Session 1921, the defendants against whom the judg- 
ment has been rendered may on appeal apply to the judge for a n  extension 
of time. 

3. Same--Waiver. 
Where the plaintiff is  entitled to judgment by default of pleadings in 

a n  action against several joint defendants, his taking a judgment against 
one or more of them is a waiver of his right to such judgment against 
the others. 

4. Sam-Default a n d  Inquiry-Appeal a n d  Error. 
C. S., 595, 596, 597, govern the taking of judgments by default for want 

of answer or demurrer, under the provisions of Public Laws, Extra Ses- 
sion 1921, subsecs. 3 and 11, see. 1, ch. 92, and it is  erroneous for the clerk 
to enter a judgment by default final when it appears from the complaint 
that  the action is to recover upon an unpaid disputed balance of a n  open 
account for goods sold and delivered, it  being only proper for a judgment 
by default and inquiry, the amount to be determined by the jury upon 
the evidence. 

APPEAL b y  plaintiff f r o m  Sinclair, J., a t  chambers, 27 March ,  1924. 
T h i s  was  a n  act,ion to  recover t h e  balance due  on  a n  account f o r  goods 

sold and  delivered. T h e  defendants  were sued jointly and  a joint judg- 
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ment asked against them. The defendant J. L. White filed answer, 
8 December, 1923. and the defendant J. F. White tendered his answer 
on 5 December, 1923. On 17 December, 1923, after notice to defendant 
J. F. White, the plaintiff moved for judgment before the clerk of the 
Superior Court of Granville. The clerk rendered judgment by default 
final against him. The plaintiff did not move for judgment against the 
defendant J. L. White. From the judgment of the clerk the defendant 
J. F. White appealed to the Superior Court, which reversed the judg- 
ment of the clerk, and the plaintiff ap.pealed. 

Hicks & Stern for plaintiff 
T .  Lanier for defendants. 

CLARK, C. J. The only point presented is whether the plaintiff mas 
entitled to judgment by default final against the defendant J. F. White. 
The complaint was served on this defendant 7 November, 1923, and he 
did not attempt to file answer until 5 December-eight days after the 
expiration of the time for filing answer or demurrer. 

Subsection 3, section 1 of chapter 92, Laws Extra Session 1921, is 
as follows: '(The answer or demurrer shall be filed within twerlty days 
after the return day, or after service of the complaint upon each of the 
defendants, or within twenty days after the final determination of the 
motion to remove as a matter of right. I f  the time is extended foi filing 
the complaint, then the defendant shall have twenty days after the final 
day fixed for such extension in which to file the answer or demurrer. or 
after service of the complaint upon each of the defendants (in w'.lch 
latter case the clerk shall not extend the time for filing answer bcjond 
the twenty days after such service)." 

Subsection 11 of said section 1, chapter 92, supra, is as f o l l o ~ v ~ :  "If 
the plaintiff or plaintiffs shall cause a copy of the complairt to be 
served upon any other defendants, either at the time of issr ~ n g  sum- 
mons or thereafter, the judgment shall be entered by the clerk as to the 
defendants served on first or third Monday next after the expiration of 
the time to answer." 

I n  this case, counsel who represented the defendant J. L. White, by 
agreement with the counsel for plaintiff, obtained an extension of time, 
who therefore did not move for judgment against such defendant. 

The other defendant, J. F. White, might have applied to the judge for 
an extension of time to answer, as authorized by subsection 18 of said 
chapter, but did not do so. The plaintiff was therefore entitled to judg- 
ment by default against him. Lerch v. McKinne, 186 N.  C., 244, 
which has been reaffirmed in the more recent case of Battle v. Xercer, 
ante, 437. The defendant J. F. White contended that the plaintiff 

42-187 
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was not entitled to judgment against one of the defendants, since the 
plaintiff did not more for judgment against both;  but subsection 11 of 
said section 1, chapter 92, s u p ~ a ,  provides: "If the p l~ in t i f f  shall cause 
copy of the complaint to be served upon a n y  of t h e  defendants,  . . . 
the judgment shall be entered by the clerk as to  t h e  defendcmts servcd." 

The fact that  the plaintiff did not more for judginent against the 
other defendant, J. L. White, arnounted to nothing more than a waiver 
as to him of the fact that  his answer was not filed in time. Cuhoon 2'.  

Ecer ton ,  ante ,  373. 
B y  the terms of the statute abore quoted, all default judgments are 

governed by C. S., 595, 596, and 597. I11 Jeffries e. 4 aron, 120 Y. C.. 
169, the Court held: " In  an  action upon an implied clmtract for goods 
sold and delivered, or in an  action upon a n  open account, judgment 
should be by default and inquiry, and not final." And by section 9 of 
the above act i t  is provided that  where the clerk renders judgment by 
default and inquiry, it  is his duty to  transfer the causl. to the  Superior 
Court in term-time for such inquiry to be made by the jury. The  clerk 
nfas of opinion that  this was an action upon an  account stated, but upon 
the allegations in the complaint it was an  open account, upon which the 
defendant had paid, when it was presented, so much as he  admitted, 
and had denied liability for the balance of the account. I t  could only 
have become a n  account stated by his admission of liability, or by its 
receipt and failure to  deny liability for a reasonable time. H a w k i n s  v. 
Long,  74 N .  C., 781; Copland v. Tel. Co., 136 N. C., 1 3 ;  Blanchard E .  

Pcanzit Co., 182 IT. C., 23. 
I t  follows that  the judgment by default final by the clerk was errone- 

ous. At the most, he  should h a r e  entered a judgment by default and 
inquiry, and the case should then have been transferred to the Superior 
Court to execute the inquiry. The judge, therefore, properly reversed 
the judgment of the clerk, and his judgment is 

Affirmed. 

STATE v. ITALTER O S E N D I S E ,  CLAREXCE OXENDINE, DOCK WIL- 
KINS, AND PROCTOR LOCKLEAR. 

(Filed 30 April, 1924.) 

1. Criminal Law-HomnicideIntent-Evidence-Accident. 
Where two or more conspire together and are the aggressors in a result- 

ing fight with firearms, and in consequence their advwsary unintention- 
ally kills an innocent bystander, his antagonists are not responsible for 
the killing, and cannot be lawfully convicted of the homicide, as there was 
no concerted action by them in that respect. 
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2. Criminal Law-Secret AssaultStatutescInstructions-.4ppeal and 
Error. 

While it is not required for the conviction of a secret assault, under the 
yrorisions of C.  S., -1213, that the assailed should not have been a\rare of 
the presence of his assailant, it is necessary that the purpose of the asqnil- 
ant he not previously made linown to him: and where the evidence does 
not tend to show that it was a secret assault, within the intent and mean- 
ing of the statute, an instructioii to the contrary is reversible error. 

3. Criminal Law-Forcible TrespaeeEvidence.  
Where there is evidence that the defendant, indicted nith others for 

forcible trespass, was present and acting in concert with another, nho 
forced his vay into a dwelling and took by force an occupant therefrom, 
and thereafter helped force him into the yard, he is guilty of the offence 
charged in unlanfully invading the possesiion of another by being present 
and violently assisting nith a strong hand. 

~ P P E A L  by JtTalter Osendine from Long, J., at  November Special 
Term, 1923, of R o ~ ~ s o n - .  

Criminal prosecutions, tried upon three indictments. All three of the 
cases having grown out of the same transaction and occurring a t  the 
same time and place, on motion of the solicitor, they were consolidated 
alid tried before the same jury, the defendants not objecting. 

1. I n  tlle first bill, Dock Ti lk ins ,  Clarence Oxendint, and Walter 
Oxendine were charged with a forcible entry and detainer upon the 
premises of one Donnie Locklear. On this  bill there was a general rer-  
diet of "guilty" as to all the defendants. 

2. I n  the  second bill, Walter Oxendine, Clarence Oxendine, and Dock 
TTilkins mere charged with a secret assault upon Proctor Locklear. On 
this bill there was a general verdict of "guilty" as to all the defendants. 

3. I n  the third bill, Dock XTilkins, Walter Oxendine, Clarence Oxen- 
dine, and Proctor Locklear were charged with murdering one Robert 
TTilkins. On  this bill there was a general verdict of ('guilty of man- 
slaughter" as to all the defendants. 

A11 of the defendants \$-ere sentenced in each of the three cases. Wal- 
ter Oxendine alone appeals. H e  was ordered to be confined in  the com- 
lnon jail of Robeson County and assigned to work upon the public roads 
for a term of four years for manslaughter, twelve months for forcible 
trespass, and twelve months for secret assault, each of tlle last two sen- 
tences to begin a t  the expiration of the preceding one, making a total 
of six years on the three indictments. F rom these judgments the de- 
feudant Walter Osendine appeals, assigning errors. 

Attorney-Gene~al .Slunning and Assistant Attorney-Gencml Sash for 
t h e  State. 

Brift  & Brif t  and XcKinnon, Fuller & XcKinnon for appellant. 
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STACY, J. h brief statement of the facts is necessary to a proper 
understanding of the legal questions preserlted by the appeal. 

There was evidence offered by the State tending to show that on 
Christmas night, 25 December, 1922, Proctor Locklear, Zack Brooks, 
and Bert Locklear called at the house of Donnie Locklear to pay Donnie 
and her three daughters a social visit. While t h e r e a b o u t  8 or 9 o'clock 
in the evening-they heard Walter Oxendine, Clarence Oxendine, and 
Dock Wilkins coming down the road, singing, hollering and cursing 
loud enough to be heard a distance of approximately forty yards away. 
These parties stopped in front of Donnit? Locklear's house and stood 
there for a few minutes, talking with each other in low tones. The 
inmates of the house recognized them by t h e i ~  voices. Presently, Dock 
Wilkins, who was under the influence of strong drink, (2nd cursing quite 
boisterously, rushed against the door and pushed it open, went inside, 
and pulled Proctor Locklear out into the yard and around the house. 
Walter and Clarence Oxendine did not go into the house, but they fol- 
lowed Dock Wilkins, after he had come out of the house, and assisted 
him in taking Proctor Locklear into the back yard. There was testi- 
mony that some one of the three exclaimed, with a number of oaths and 
epithets, "He is the man we are after; kill him !" 

The other persons who were in the house at  the time made a hasty 
exit, and were on their way to Bert Locklear's home, some 200 yards 
away, when shots were heard in  Donnie Locklear's back yard. 

I n  the meantime, Robert Wilkins, who had not been in Donnie Lock- 
lear's house at any time during the evening, and whose presence in the 
neighborhood was apparently unknown to every one, walked around 
the house and into the back yard to see what all the trouble was about. 
He  had a shotgun on his shoulder, and Clarence Oxendine tried to take 
it away from him. While Robert Wilkins and Clarence Oxendine were 
tussling over the shotgun, Walter Oxendine and Proctor Locklear began 
shooting at each other with pistols. Walter Oxendine fired one shot, 
and Proctor Locklear two. One of the shots fired by Proctor Locklear 
struck Robert Wilkins and killed him. 

The defendants, on the other hand, tell quite a different story. Their 
testimony is to the effect that they mere out "holieving" on Christmas 
night, going from place to place, turning out people's stock, putting 
wagons on their porches, etc., which, they contend, is a custom of Christ- 
mas celebration among the Cherokee Indians of Robeson County. When 
they came to the home of Donnie Locklear, Dock Wilkins, who was 
drinking quite heavily, rushed against the door, pushed i t  open and 
went on the inside. I n  a few minutes he and Proctor Locklear came 
out of the house and they all engaged in a tussle, but without any ill- 
will towards Proctor, as they had nothing against him and did not even 
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know beforehand that he was in the county, he being a resident of Hoke 
County and only visiting in the community. 

While they were tussling in the pard, Walter Oxendine fired his pistol 
into the ground and Proctor Locklear ran away and across the field, 
hut no effort was made to shoot him or to follow him. Thereafter, 
Walter and Clarence Oxendine, Dock Wilkins and Robert Wilkins, who 
came up about that time, all mallred down the road together and Walter 
told Dock he had not acted properly at Donnie's house and that he 
should go back and apologize. Dock was too drunk to apologize and 
so Robert Wilkins said he would go back and make amends for him. 
This he started to do. Robert Wilkins had not been gone but a few 
minutes when two pistol reports mere heard and Robert began shouting 
and exclaiming, "Proctor Locklear has shot me." At least 10 or 15 
minutes had elapsed between the time when they left the house and 
Robert Wilkins returned to apologize for Dock's conduct. 

As bearing upon the indictment for murder, the court, among other 
things, charged the jury as follom: 

"If the e d e n c e  satisfies you beyond a reasonable doubt that the 
defendants, Walter and Clarence Oxendine and Dock Wilkins, pro~~oked 
the difficulty and are responsible for the fight that ensued, and that 
Proctor Locklear was not at fault, and that the deceased walked up 
while the fight was in progress, but did not participate in  the same, 
and was struck by a stray bullet and suffered wounds from which he 
afterwards died, then under such circunlstances the court charges you 
that the defendants, CIarenee Oxendine, Walter Oxendine and Dock 
Wilkins, mould be guilty of manslaughter and it mould be your duty to 
SO find." 

The defendants except to this instruction and assign same as error. 
We think the exception is well taken and must be sustained. 

I t  is unquestionably the law that where two or more persons conspire 
or confederate together or among themselres to commit a felony, each 
is criminally responsible for every crime committed by his coconspira- 
tors in furtherance of the original conspiracy, and which naturally or 
reasonably might have been anticipated as a result therefrom. And in 
the instant case, if the deceased had been killed by a shot from Walter 
Oxendine's pistol, each and erery one of his confederates would have 
been equally responsible with him for the homicide. But TValter Oxen- 
dine and Proctor Locklear were not acting in concert; they were ad- 
rersaries; and i t  is the general rule of law that a person may not be 
held criminally responsible for a killing unless the homicide were either 
actually or constructively committed by him; and in order to be his 
act, it must be committed by his own hand, or by some one acting in  
concert with him, or in  furtherance of a common design or purpose. 
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As said in  Butler v. The People, 125 Ill., 641 : "Where the criminal lia- 
bility arises from the act of another, it must appear that the act was 
done in furtherance of the common design or in  prosecution of the co111- 
moll purpose for which the parties were assembled or conspired to- 
gether." 

Suppose, instead of killing an innocent bystander, Proctor Locklear 
had killed Dock Wilkins, one of his assailants, ~ o u l d  the law, uilder 
these circumstances, hold the surviving assailants or confederates of 
Dock Wilkins criminally responsible for the homicide? We think not. 
Each took his ovn  chance of being injured or killed bCg Proctor Lock- 
lear when the three made a common assault upon him. They ~vould be 
responsible for mhat they did themselves, and such consequences as 
might naturally flow from their acts and c~onduct; but they never ad- 
vised, encouraged or assented to the acts of Proctor Locklear, nor did 
they combine with him to do any unlawful act, nor did they, in any 
manner, assent to anything he dicl, and hence they coulll not be respon- 
sible for his conduct towards the deceased. C'om. 1%. Jloo~e, 88 S. W. 
(Ky.), 1085. 

I n  the case of Corn. v. Campbell, 7 Allen, 541, a number of persons 
had conspired to create a tumult or riot, and in quelling i t  the officers 
by accident killed an innocent bystander. I n  a lean ed opinion, the 
Supreme Judicial Court of Massachusetts held that the rioters or con- 
spirators were not guilty of murder; and, in the argument, used the 
following illustration: '(Suppose, for example, a burglar attempts to 
break into a dwelling-house, and the owner or occupant, while striving 
to resist and prevent the unlawful entrance, by misad~~enture kills his 
own servant. Can the burglar in such case be deemed guilty of crimi- 
nal homicide? Certainly not. The act was not done by him, or ~v i th  
his knowledge or consent; nor was it a necessary or natural consequence 
of the commission of the offense in n-hicli he was engaged. H e  could 
not therefore have contemplated or intended it." 

For the error, as indicated, the appealing clefendaut is entitled to a 
new trial  on the charge of culpable homicicle. 

The cases of S. v. Sisli, 185 K. C., 696, 9. c. Dalton, 178 N .  C., 779, 
and S. v. Lilliston, 141 N. C., 857, in no way conflict with our present 
position. 

Touching the indictment for secret assault, his Honor instructed the 
iury as follows: - " 

T o m  mhat is the truth of the matter, reviewing all the evidence, the 
evidence of the State and the evidence of the defendants. are you satis- 
fied and beyond a reasonable doubt that they committed an assault upon 
Locklear and with intent to kill h im? I f  SOU are sati:ified of this and 
beyond a reasonable doubt, you will convict ; otherwise, you will acquit. 
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Ho~vever, if you fail to find that they coninlitted an assault and in a 
secret manner or by waylaying Proctor Locklear, nevertheless if you 
find that they did assault him and with intent to kill him, why you 
vill find such of them as you find did this with intent to kill him, you 
will find them guilty." 

TT'e think this instruction must be held for error on defendant's excep- 
tion. The language of the statute is that if any person shall, in a secret 
mmner, nialiciously commit an assault and battery, with any deadly 
v7eapon, upon another, by waylaying or otherwise, with intent to kill 
such other person,  lotw withstanding the person so assaulted may have 
been conscious of the presence of his adversary, he shall be guilty of a 
felony, etc. C. S., 4213. I t  is not essential to a conviction for a secret 
assault, under the statute as now written, that the person assaulted 
should be unconscious of the presence of his adversary; but his purpose 
must not be known, for in that event the assault would not have been 
committed in a secret manner. S.  v. Bridges ,  178 N.  C., 733. I t  will 
be observed that under the instruction excepted to the element of "in a 
secret manner, by  myl laying or otherwise," mas eliminated from the 
charge. This, no doubt, was an inadvertence, his Honor probably 
thinking for the moment that the defendant was indicted for an assault 
~ i t h  a deadly weapon with intent to kill, resulting i11 serious injury, 
as condemned by C. S., 4214. 

I t  follows that the appealing defendant must be awarded a new trial 
on the charge of secret assault. 

The rocord discloses no error committed on the trial in regard to the 
charge of forcible trespass. The offense of forcible trespass is defined 
in some of the cases to be the unlawful invasion of the possession of 
another, he being present, violently or with a strong hand. S. v .  To lever ,  
27 X. C., 452; S. v. XcCauless ,  31 N.  C., 375; S. v. L a n e y ,  87 N .  C., 
535. The high-handed manner of the invasion may be by a multitude 
of people or with weapons. 8. v. R a y ,  38 IT. C., 29; S. v. Armf ie ld ,  27 
IT. C., 207;  S. v .  X c d d d e n ,  7 1  N .  C., 207; S. v. Bare foo t ,  89 N .  C., 565. 
The force is sufficient if the party in possession must yield to avoid a 
breach of the peace. S. v. Po l lok ,  26 N. C., 305. A11 the elements 
necessary to constitute the offense of forcible trespass are present in the 
instant case, and we have found no ruling or action on the part of the 
trial court which we apprehend should be held for rerersible error in 
regard to this charge. 

On the charge of forcible trespass 
S o  error. 
On the charges of secret assault and culpable homicide 
New trial. 
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MRS. SUSAN &I. SHELTON ASD TVACHOVIA BANK & TRUST COMPANY, 
TRUST AGEST, v. W. H. CLISARD. 

(Filed 30 April, 1924.) 

1. Ejec tn icntLandlord  and Tenant-Parties-L$a8ses-I3tatutes. 
The landlord under whom a tenant has entered into the possession of 

the leased premises is the proper one to bring his summary action of 
ejectment to diswssess the tenant holding over after the expiration of 
his lease, upon proper notice to vacate, and the objection of the tenant 
that the landlord has again leased the premises to another to begin im- 
mediately upon the espiration of his term, and that the second lessee is 
the only one who can maintain the proceedings in ejectment, is untenable. 
C. S., 2365, 2367. 

During the continuance of his possession entered upon and in right of 
the title of his landlord, the tenant is not ordinarily permitted to deny 
the title under which he had acquired possession, or set up a superior 
right or title in another. 

3. Same-Duty of Landlord. 
Where the landlord has leased the premises to another to begin a t  the 

expiration of an existing lease, he impliedly obligates the delivery of the 
possession a t  the time stated, and to see that the leased premises is then 
vacated for the occupation by his lessee. 

APPEAL by defendant from B y s o n ,  J.. at February Term, 1924, of 
FORSTTH. 

Summary proceeding in  ejectment, tried upon the following issues : 
"1. V a s  the defendant the  tenant of the plaintiff, and if so, did he 

hold after the expiration of the tenancy? Answer: Yea. 
"2. What  amount, if any, is  the defendant inclebted to  the  plaintiff 

for rent per month for the premises, and what amount is the defendant 
indebted to the  plaintiff for  damages? Answer: Rent, $250 per month." 

F rom a judgment on the  verdict i n  f a ~ o r  of plaintiff, the defendant 
appeals. 

Oscar 0. E f i r d  a n d  1V. L. Ferrel l  for pZai?zfif .  
H o l t o n  & H o l t o n  a n d  TV. T .  W i l s o n  for de fendan t .  

STACY, J. This  was a summary proceeding in  ejectment, commenced 
in  the court of a justice of the  peace, and tried d e  novo  on appeal to the 
Superior Court of Forsyth County. From the  judgment of the latter 
court, the case comes to us  for review. 

The  tenancy, the  expiration of the term, and demand for s u r r e n d e ~  
are all admitted, or a t  least they are not denied. Bu t  the  defendant 
refuses to  vacate the premises upon the ground tha t  the plaintiff, the 
ovner of the land, is  not the proper party to bring this suit because 
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she has agreed in ~ v i t i n g  to lease the prenlises to D. T. Stathos, S tere  
Dcmetrioil and J i m  Xalenlios for a term of fire years, a t  and for the 
rental price of $250 per month, said lease to take effect oil 1 December. 
1923, the day after the espiration of tlie defendalit7s lease. Heuce it 
is the contention of the defendant that said lessees, transferees of the 
right of possession, are the real parties i n  interest and aloi~e entitled to 
i ~ ~ s t i t u t e  a proceeding like the  present. 

Section 2365 of the Coilsolidated Statutes authorizes a sumnlary pro- 
ccerling in  ejectment against any tenant, and the assigns under tlie 
teliant or legal rcpresentat i~ cs of such tenant or lessee, n h o  holds over 
ant1 co~l t i i iws  in the possi~ssion of the demised premises, or any p r t  
thereof, after denmiid for its surrender, and without the permission of 
tlie landlord: aucl section 2367 proviclcs that tllr application for sucli 
reme* may be mndc by the landlord or lessor of the demised premises, 
or by his assigns, or liis or their agent or attorney. MTe think tlie plaiii- 
tiff comes precisely ~r i t l i in  the terms of the statute and is, therefore, 
cntitled to a n i l  herself of its provisions. 

I t  has generally been suppo~cd that a landlord can maiiitaiii n sum- 
mary proceeding in ejectment to remom a tenant holding orer after the 
expiration of his term, although the lalidlord may ha re  cntcwd into a 
nen- lease of the premises to begin immediately upon the cspiratiou of 
the term of the tenant i11 possession; and it may be doubted as to 
n-hetlier the tenant under the n e v  lease can maintain a summary pro- 
ceedirig in ejectment (not general action for possession) against the 
prior tenant because the statute apparently prorides for such right only 
in cases where the coar-mtional relation of landlord and tellant exists. 
Hoxverer, as to  this latter point, we make no present decision. The  
question is not before us. Sloan 11. ITart, 1.30 K. C., 269. 

Again, it  has been the uniform holding 11-ith us that  nhere  the rela- 
tion of landlord and tenant exists, aud the latter takes possession of 
the demised premises under a lease from the former, the tenant 11 ill not 
be permitted to dispute the title of the laadlord during the colitinuance 
of such tenancy, either by setting u p  an  ad^-crse claim to the property 
or by undertaking to show that it rightfully belongs to a third person. 
IIobby e .  Freeman, 183 K. C., 210; Clapp 7%. Cobl~ ,  21 N. C., 177. The 
reasons in support of the wisdom of such a policy are fully set forth by 
Hoke, J., in Lawrence v. Eller, 169 K. C., 211, ~ r h e r e  the question is 
discussed at some length nit11 citation of a number of authorities. 

Speaking to the question in Davis T. Daeis, 83 S. C., 71, Smith, 
C. J., said : 

"It  is well-settled doctrine that  one who, as tenant, gains possession 
of the land of another cannot resist an  action for its recovery, brought 
after the termiliation of the lease, by showing a superior title in another 
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or i n  himself, acquired before or after the contract. The  obligation to 
surrender becomes absolute and indispensable. 'Hone!rty forbids,' sags 
X~lffin, C. J., 'that he should obtain possession with that  view, or after 
getting it, thus use it.' Srna7-t v. Smith, 2 Dev., 26s. 'Neither the ten- 
ant nor any one claiming under him,' remarks Daniel, J., 'can contro- 
vert the landlord's title. H e  cannot put another person in  possessioii, 
but nlust delirer u p  the premises to his o ~ n  landlord.' Callendw c. 
S h e m a n ,  27 S. C., ill. 'If he entered as tenant, or after entry had be- 
come such,' is the language of Rodman, J., 'he was estopped from assert- 
ing his title until he  had restored the possession to the plaintiff.' IJe~jer 
c.  Beatfu,  76 S. C.,  28." 

This principle, however, i n  a number of jurisdictions is subject to the 
exception that  a tenant is not estopped from showing a conveyance of 
the demised premises by the landlord to another during the term of the 
tenancy (Raines v. Elindman, 136 Ga., 450; 24 Ann. Cas., 347, and 
note) ; and, with us, i t  does not go to the extent of denying to the tenaut 
the right to dispute the derirative title of one claiming under the land- 
lord. Hargrove v. Cox, 180 N .  C., 360, and cases there cited; 16 R. C. 
L., 670. B u t  a n  agreement on the part  of the landlord to lease the 
demised premises to another, made during the term of t'le prior tenancy, 
is not such a "conveyance" as will deprive the landlortl of the right to 
e ~ i c t  the tenant i n  possession, and thus make way for the entry of the , 

new tenant. 
Even in  those jurisdictions holding that  :L tenant is not estopped from 

shon-ing a conreyance of the demised premises by the landlord to another 
during the term of the tenancy, i t  is  also held that  a conditional sale 
of the leased premises does not terminate the relation of landlord and 
tenant, thereby denying to the lessor the right to institute possessory 
proceedings against the tenant holding over, since the landlord still re- 
tains the legal title. Xiller v. Levi, 44 K. Y., 489. And upon summary 
action brought to recorer possession of the premises, the lease under 
which the tenant holds having expired, the cfefendant cannot set u p  a 
lease from the plaintiff t o  a third party to commence :it the expiration 
of his term. Fox v. Xacaulay, 12 Upper Canada Conmon Pleas, 29s. 

I n  the last case just cited the following is taken from the syllabus: 
' T p o n  ejectment brought to  recowr pos&sion of p rcdses ,  the lease 
under which defendant held having expired, the defendant sought to 
set up  a lease from plaintiff to a third party to commence a t  the espira- 
tion of his lease, contending that  the lessee under tha t  lease v a s  entitled 
to possession : l i e l c l ,  that  the defendant could not, as between himself 
alid his landlord, set up  the rights of a third party, but that  he  must 
gil-e up possession, in accordance with the terms of his lease, to his 
landlord." 
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There is an  implied obligation on the part  of the lessor to delirer pos- 
session of the demised premises to the lesqee a t  the commencement of 
the term. This implied obligation, where the term is to  commence i ~ :  
tlie future, extends to t h e  lrrongful nithholding of possessioll by n third 
person a t  the t ime of the conimeiicement of the lessee's right to  posses- 
sion ; so that, if a lease is  made of lands then in  the possession of nl~otllcr 
tenant of the lessor under a n  unexpired lease, it  is the  duty of the lessor 
to see that  the first tenant racates the premises a t  the  time the second 
lessee's right of possession accrues. Sloan v. IIart, s z ipm .  

V e  think the right of the landlord to maintain this proceedilq comes 
clearly v i th in  the terms of tlle statute. The  judgment entered below 
must be upheld. 

No error. 

(Fi led  i May, 1024.) 

1 .  JIortg;igcs - Deeils of Trust - Statutes - Canrcllation - Register of 
Deeds. 

A s ta tu te  will be construed to  effectuate the  legislatire in tent  a s  gatll- 
ered f rom i t s  language, mcl to llarmonize i t s  rnr ious  ])arts  w h c i ~  this can 
reasonably be done;  and  h e l d ,  t ha t  C. S . ,  2504, authorizing the  register of 
deeds to cancel mortgages or other i ~ ~ s t r u m e n t s  by entry upon the mnrxin 
of the  registration book tlie word "satisfaction" upon exhibition to liim 
of any mortgage, deed of t ru s t  or  other instrument,  ncco~~~l)anicc l  by the  
bond or note, with the  endorsement of payment and  sntisfaction hy tlle 
llayee, etc., does not  exclude from the  intent m d  ~nean iug  of the  st:~tutc' 
a deed of t ru s t  given for  the  purpose of securing a loan of money. 

2. Same-Fraud-Innocent Parties. 

Wllere the  register of tlec(ls has  entered "satisfaction" of a deed of 
t rus t  to secure borrowed money ~11011 the margin of his registration book. 
upon the  cxhibitic,ii of the  proper endo~,s twlc~i~t  oil the  llote :u~cl deed of 
t rus t  by the  lmyce, mid t h ~ ~ r c u l w n  subrcqnent mortgagees. ctc.. h a r e  :tcted 
in good fa i th ,  the  prior f raud or collusion of the  parties to  t he  ca~lcc~lctl 
instrument will not aRcct t l ir ir  r ights when they wcre uila\yare tllercof 
or had not ~ ~ a r t i c i p a t e d  in the  frauil. C. S., 2294 ( 4 ) .  

5. Appeal and Error-Sonsuit-Vol~intq Sonsuit-Estoppel. 
TTl~ere t he  court  1x1s pioperly ordered ail inrolunitary nou\uit a \  to w m r  

of t he  parties defendant, and thereupon the 11lwintiff has taliell a r o l m ~ -  
t a ry  nonsuit a s  to all, the  plaintiff is  concluded l)y his action f rom n\\crt-  
ing er ror  011 appeal, for  t h a t  he  i s  entitled a t  1ea.t to judgment ncaiu-t 
those defendants ai: to n h o m  h e  has  tahen his voluntary nonsuit. 



.\I'PF.\T, hy  plaintiff f r o m  Dtrnicls, J . ,  a t  Spr ing  Term.  1923, of 
~ O R T H A ~ I P T ~ S .  - .  

l11c mater ial  a l lcgat ioi i~ of tlie conlplain t a r e  ns folicln s : 011 2 2 F e b -  
runry.  1021. Frmik  C. n'nlston, of Sort1,ampton.  g a , c  to  'I 'omlin~oii 
Sr ('oinpany. Incorporatctl ,  of TTilsoii, h i?  11ronii:sory noie f o r  $10,471.44. 
parnh lc  1 5  S o r c m b e r .  10". to  secure tlie payment of vliicli h c  csccutctl 
ant1 dclivcrctl to  D. 11. Hil l ,  trustee, of TYilqon, n dovl of tliibt 011 :I 

t ract  of la1111 contni~i i i ig  400 acres. situatcd i n  S o r t l i r n ~ l  ,toil. ant1 on cc+ 
tn in  p c r ~ o i i d  pro1wrty. T h e  deed of t rus t  n a s  tliily rqeistcrctl. T o ~ i l -  
liirson k Co11111:111y endorsed tlic note‘ bcfore lna tur i ty  to tlic pl:iintiff, 
~ l i o  to(1fi i t  n-ithout iioticcx of ally infirmity in  t h e  illst *uiiicnt or tlcfcct 
ill tlic endorser's title. S o  par t  of tlic uote 11::s hccn paitl, and t h e  
pl:ii~itiiF is ciititlccl to n foreclosnw of tlic deed of truqt.  -1frer tliiq note 
l in~ i  11ccii t'~itlo~.sccl to  t h e  plaintiff. TI'al~tou csccutctl to Tol l l l~ i lwn i\- 
Conlp:~ily another  ~ lo te .  p ~ i r p o r t i ~ i g  t o  be :2 duplicntc of tlic first, iii :lit. 
i ~ u n  of $10,471.44, n h i c l ~  ( t l ie  plailitiff alleges) n a q  ' b y ~ u r i o ~ i q .  forgctl. 
nncl protciidctl." Tlie thiplicntc irotc and  rlic clccri of tiiizr t o  TIill ncrci 
rt ( (,ipt(stl ~ I I I ~  ~ i r a r l m l  p i ( 1  L,x- Y'oniliii~oi~ & C t ~ ~ ~ i p t ~ l i ~  . :111il t l i ~  : 1 f t 1 ~  
\\-crc csliihitctl 1,- TYnlatoil to  S. J. C'alwrt ,  register of dcctls of Sor t l i -  
:~n lp ton  Couiity, ~v l io  111:1~1i(~;i tlic record and rcgiztration tlicreof can- 
cc~lctl niit1 w t i ~ f i e ~ l .  T h e  plaintiff nllcqcs tli ~t this calicrllntior m s  ~ o i t l .  
bcc.nusc procured by  T a l s t o n  a i d  Tomlinsoli k C ' o m p ~ n y  n it11 linon-I- 
ctlcc tha t  tlic 11lnintii-F n as rlic lioldfr i n  t l u ~  c-oi~mc of t h e  original ~ i o t e .  
,11111 n-it11 intent  f r : ~ n t l u l c ~ i t l ~ -  to lii~itlcr.  tlc~lay nut1 ,lc-tc.at t h e  plni~itiit '  
i n  tlic collection of tlic amouiit tluc him.  Af tc r  tllc rc'gistratioli JTa. 
cniiccled by  t h e  register of dcecl~. TIr:llsto~i BaTc to tho Pru t lc~ i t i a l  L i fe  
I n ~ u r a i i c c  Comp:~ng  of A\merica a. note f o r  $9.500 for  l ~ o r r o n  c ~ l  n ~ o i i c ~ ,  
a i d  sccured i t  b- n deed of t rust  to  tlir  C l i i c l i n m a ~ ~ g : ~  Tliict C'oiiipnirv tvi 
tlica laiid drscr i l~ed i n  tlie clcctl of tru.;t to  EIill: a f t e r ~ v l ~ d s  lie csi~cntctl  
:i~rotlicr deed of truqt on tlie Game land  to 11. G. C o ~ i n o ~ .  J r . ,  of TTil.on. 
to secure h i s  i ~ i d c h t c d ~ i c ~ s  t o  S. TT. a \ l ~ t l e r ~ o u :  and,  fur t l i r r .  on 12 <\pri l .  
1021, h e  p r e  to  Toniliiisoil LC (7oiiipnny a~lot l icr  notla f o r  $10.471.11 
a ~ l d  sccurcJ i t  b- another  ilccll of truqt 011 the wmc3 Iniid to  D. 11. I-Iill. 
T h e  A r n ~ o u r  Fcrt i l izcr  TYorlrs clniiilcrl to  h a w  cc.rtain riglit; 111 this  
note. I t  is  :lllcgcd tha t  the  c . i d i t o r s  ant1 ti ustec~; lind Iinonleilgc of thc. 
plaintiff 's title. J .  T. Cnllipllcr is t h e  ovl1c.r of t n o  jlidgmcllts ta1ic.n 
nu11 duly tlockc>ttd ill Dcrtic :ill11 S o r r l i a m l  ton. TYalqton. Toinliirioil k 
Company ailti Culliplier a r e  insolvent. 

r 7 l l i e  plaintiff coliteiitls t h a t  i t  i.; elititled o a j u d p c i i t  on i ts  ~ io tc .  to  
have declared void t h e  cnncellntion of tlie note to  Tonlli  isoil 6 C o i i i l ~ a i ~  
 nil thch deed of t rus t  to Hi l l .  and  to 11a~ e the  propertv sold to  satisfy 
tliv amoniit due on t h e  eildorscd note. 
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S. J. Calvert, register of deeds, denies the material allegations of the 
complaint, and alleges that on 8 April, 1921, Walston exhibited to him 
the original deed of trust to Hill,  duly marked satisfied and the note 
described therein paid, and that he thereupon canceled the deed of trust. 

The  defendant TTalston, admitting certain allegations and denying 
others, alleges that  he has paid the note to Tonllinson if: Company; that  
it h'as iierer been assigned by them to any one; that  the duplicate note 
was executed a t  their request, because the original had been lost: that 
he was afterwards informed that  the lost note had been found and 
destroyecl, and that  the note and cleed of trust we1.e delivered to him 
duly canc~led.  H e  says that he acted in good faith, ni thout intent to 
defraud and n-ithout lrno~,dedge of the plaintiff's claim, and that the 
notes and deeds of trust which he subsequently executed were intelided 
to secure his indebtedness as therein provided. 

The  other defendants filed anslvers putting in issue the plaintif-f's 
alleged cause of action and setting out in detail the circumstalicfs under 
which the several mortgages and deeds of trust were esecutetl. T h ~ y  
alleged that  the cancellation of the note to Tomlinson clr C o ~ n p a ~ ~ y  ant1 
of the deed of trust to Hil l  v a s  r a l id ;  that  they did not knon- of any 
irregularity or defect in i t ;  that the Prudential Con~paiiy lent the 
nioney and that it was applied in payment or par t  payment of prior 
mortgages and deeds of trust. I t  is not necessary to set out in detail 
the several ans~r-ers of the defendants. 

The plaintiff's eridence. if accepted as true, establishes thc follon-ilig 
facts: I n  June,  1020, the defendant TTalston applied to the Chicka- 
mauga Loan a i d  Trust  Company for a loan of $12,000, to be e d e ~ l c e i l  
by notes and secured by a mortgage or deed of trust on a tract of land. 
At that time there were t ~ i o  mortgages and two deeds of trust on this 
ln~itl, registtred and ou t s t and i~~g  against him. The money, nhen bor- 
roned, n a s  to  be applied in payment or part  payment of these cncum- 
brances. On 22 February, 1921, Walstoli executed and deliuered to 
Toiillinsou ii- Conzpany a note for $10,471.34, payable 15 Souembcr. 
vhich he secured by a deed of trust to P. 31. Hill. -\t that  time he told 
S. L. Finch, secretary and treasurer of Tomlinson & Company. that lie 
hat1 applied for the loan and it v a s  agreed between him and Finch thnt 
this deed of trust should be withheld from registration until after thf 
consuniniation of the loan. Meanwhile the deed of trust was recorded. 
The loan of $9.500, instead of $12,000, n-as agreed upon, the Prudential 
Company to furnish the money, slid the attorney n h o  had examined 
the title then notified Walston that, in order to get the loan, the deed of 
trust must be canceled. Walston informed Tomlinson & Company, and 
the secretary and treasurer directed E. H. Steger, an  employee of the 
company, to cancel the cleed of trust in the name of the corporation, 
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and, as the original note could not be found, to prepare another, hare 
Valston to sign it, and then mark it paid. This mas done, and the note 
and deed of trust bearing such endorsements were exhibited to the regis- 
ter of deeds, who thereupon canceled the registration in his office. Tom- 
linson & Company had assigned and endorsed the original note to the 
plaintiff, but the register did not know the note shown him n as a copy. No 
one liue\v it, except Finch, Steger, and Walston. The Prudential Cbm- 
pany made the loan, and the money was applied in part payment of 
TTalston's prior indebtedness, which was secured, as stated, by mortgages 
and deeds of trust. A new deed of trust mas given to Connor, trustee, 
and the deed of trust securing the Prudential Companl's loan was filed 
as a first mortgage, the deed securing Andcmon as a second lien, and a 
sen. deed of trust to Tomlinson 6: Company as a third lien. 

At the col~clusion of the evidence the Prudential Company, the Chicka- 
mauga Company, P. L. Woodard, S. W. Anderson, H .  G. Connor, Jr . ,  
trustee, and Armour Fertilizer Works m o ~ e d  for judginent of nonsuit, 
and, upon his Honor's intimation that there was a failure of proof, the 
plaintiff submitted to a roluntary nonsuit as to all the defendants. 
Thereupon, the defendants Anderson, Woodard, and Connor, trustee, 
made a motion for judgment against their codefendant, Frank C. Wal- 
ston on the cause of action set out in their answer as against the said 
defendant, and it was ordered, adjudged and decreed b<y the court: 

1. That the plaintiff's action be dismissed and the plaintiff be taxed 
with the costs thereof. 

2. That the defendants P. L. Woodard and S. W. Anderson recover 
of the defendant Frank C. Walston the surn of $3,779.'79, with interest 
thereon from 14 March, 1921, together with their costs. 

There was a n  order of foreclosure in cascl the judgment was not paid 
within ninety days, a'nd following it appears this paragraph: 

"The judgment herein rendered in favor of P. L. Woodard and S. W. 
Anderson and H. G. Connor, Jr., trustee, for $3,779.79, with interest, 
and the deed of trust securing the indebtedness, is herehy declared to be 
a second lien upon the property conveyed in the deed of trust, subject 
to the indebtedness of the Prudential Life Insuranl~e Company of 
A h e r i c a  for $9,500, with interest from 18 February, 1923, payable 
annually, secured in the deed of trust to the Chickamauga Trust Com- 
pany, but prior, however, to the lien upon the said pronerty created by 
the deed of trust to D. M. Hill, securing the indebtedness, held by the 
Llrmour Fertilizer Works, Inc., the order of the said lien being as fol- 
lo~vs, to wit:  (1) Prudential Life Insurance Compary, $9,500, with 
interest from 18 February, 1923; (2)  P. L. Woodard and S. W. Ander- 
son, $3,779.79; (3) Armour Fertilizer Works, Inc., $310,471.44, with 
interest from 12 April, 1921. And in the went of a szle of said prop- 
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crty the proceeds arising therefrom shall be applied as fo l lom:  First ,  
to tlie payment of said iidebtedncss of the Prudential Life Insurance 
C o m ~ a n y  of Ah ic r i ca ;  secondly, any surplus to the payment of said 
indebtedness of TT'oodard and Anderson; and, thirdly, any surplus re- 
maining to the said ilitiebtedl~ess of Armour Fertilizer Tl'orks, Inc." 

The  plaintiff excepted and appealed. 

B ~ y c e  L i t t l e  a n d  Tl ' insfon Le. X a t t h e ~ c s  f o r  appe l lan f .  
B. G. Connor, J r . ,  and  J .  Crawford  Biggs for appellees. 

- I ~ a x s ,  J., after stating the case: The plaintiff coi~teilds that i t  is all 
i~inocent purchaser for ra lue  of the original note executed by TS'alston 
and secured by the deed of trust, and that  its title and interest should 
he protected against tlle cancellation of the registered security, which, 
it is alleged, was fraudulently procured. The  defendants contend that, 
even if the cancellation of the deed of trust was procured by the false 
representation of TYalston and Tondinson 6. Company, the register of 
dceds had no kno\~ledge of the fraud, and wrote upon his records tlle 
entry of satisfaction in good fai th and in conformity with the prorisions 
of the statute;  that  prior encumbrances were on record against T a l -  
ston's property, and that the Prudential Company, wllo made MTalstoli 
the loan of $9,500, and the other defendants financially interested in 
the loan, har ing  no knowledge o r  notice of any  alleged irregularity or 
defect i n  tlie cancellation of the deed of trust, had the  legal right, as 
innocent parties, to accept the record as true, and to act upon it i n  the 
examination of Walston's title. 

The appeal, then, presents these two questions : (1)  Were the appel- 
lees ~varrarited in  relying upon tlie register's cancellation of the deed 
of trust ill the rccords of his office? (2 )  I f  not, may the Prudential 
Company and the other claimants be subrogated to the rights of prior 
creditors nhose securities t h y  have paid?  I f  the first question be 
answered in the affirmative, the second need not be determined. 

The plaintiff argues that  the entry made by the register of deeds did 
not discharge or release the  deed of trust executed by Walston to Hi l l  
on 22 February, 1981, and, in support of its position, lays down what it 
denominates four fundamental propositions. I n  considering these propo- 
sitions we may remark incidentally that  this action was instituted before 
tlie amendments of 1923 went into effect. Pr iva te  Laws 1923, cc. 
192, 195. 

I t  is  first insisted on behalf of the appellant tha t  a register of deeds 
is not authorized to cancel a deed of trust under any  circumstances. As 
the register's official duties are prescribed by the General Assembly, i t  
becomes necessary to refer to the statute. Section 2584 of the Consoli- 
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dated Statutes provides, in part, that any deed of tiust or mortgage 
which is registered as required by law mag be discharged and released 
in the following manner: "Upon the exhibition of any mortgage, deed 
of trust, or other instrument intended to swure the pa-gment of money, 
accompanied with the bond or note, to the register of deeds or his 
deputy, ~vhere the same is registered, with the endorsement of payment 
and satisfaction appearing thereon by the payee, mortgagee, trustee, or 
assignee of the same, or by any chartered active banking institution in 
the State of North Carolina, when so endorsed in the name of the bank 
by an officer thereof, the register or his deputy shall cancel the mortgage 
or other instrument by entry of 'satisfaction' on the margin of the 
record; and the person so claiming to have satisfied the debt may retain 
possession of the bond or mortgage or other instrument. But if the 
register or his deputy requires it, he shall file a receipt to him showing 
by whose authority the mortgage or other instrument nas  canceled." 

The plaintiff says that a deed of trust is not embraced in the term 
"other instruments," and that the use of the words "mortgage, deed of 
trust, or other instrument," in the first line of this subsection, a ~ d  the 
omission of the words "deed of trust" in the seventh line, conclusi~ely 
show that the register is not given power to cancel a deed of trust. R e  
do not assent to this proposition. I n  the construction and interpreta- 
tion of a statute, elementary principles demand that its purpose and 
spirit be considered and the obvious intention of the Legislature ascer- 
tained and respected; and, in accordance with these pr.nciples, the lan- 
guage used should be given such meaning as will make it harmonious 
with the legislative intent. I n  order to ascertain suzh intent, effect 
must be given to all clauses and provisions, unless they are irreconcil- 
ably conflicting or antagonistic to the fundamental law. Modern 
authorities generally faror the interpretation of statutes according to 
the natural and obvious signification of the wording, without resort to 
subtle and refined construction, for the pnrpose of either limiting or 
extending their operation. XcLeod v. Comrs., 148 N. C., 77; Pullen u .  

Corporation Commission,  152 N. C., 548; Xearney  v. 17an12, 154 S. C., 
311; Tripp a. Comrs.,  158 a. C., 180; Xatz ly  v. A b e r n z t h y ,  167 h'. C., 
220 ;  25 R. C. L., 962; Black on Interpretation of L a w ,  56. I t  will be 
noted, moreover, that section 2595 directs the register of deeds, or his 
deputy, to enter upon the alphabetical indexes, on a line with the names 
of the grantor and the grantee, the words "satisfied deed of trust," when 
it appears that the satisfaction of such instrument has been acknowl- 
edged. Considering the statute as a whole, are of opinion that the 
natural and reasonable interpretation of the language must refer the 
words "mortgage or other instrument" to the first line of the section- 



N. C.] S P R I N G  TERM, 1924. 673 

"mortgage, deed of trust, or other instrument"; that the clauses must 
be construed together, and that "other instrument" essentially includes 
'(deed of trust." 

The plaintiff further contends that the note and the deed of trust did 
uot bear the endorsement of payment and satisfaction by the payee or 
assignee, and that the statute makes no provision for cancellation by 
the cestui que trust.  

Walston conveyed the legal title to Hill in trust for the holder of the 
note. I t  is true that neither Hill, the trustee, nor the plaintiff, as 
endorsee of the note, acknowledged its payment and satisfaction; but 
the payee in the original note was Tomlinson E: Company, not the 
trustee. The substituted note was a reproduction of the original, with- 
out' the endorsement. The trustee, who is an attorney, drafted the 
original note and the deed of trust, and these papers mere subsequently 
delivered to Tomlinson 6. Company. Between that time and the date 
of the trial, the trustee never saw them. When the note was endorsed, 
the deed of trust was retained by the payee. I t  did not go into the 
hands of the plaintiff at  any time. I f ,  then, it be conceded that the 
endorsement of the original note carried the security with it (Wi l l iams  
c. Teachey, 85 N. C., 408, 404) and conferred upon the plaintiff the 
equitable right to subject to sale the property described in the deed of 
trust, still the deed of trust and a duplicate note answering to the one 
therein described and purporting to be the original, bore the acknoml- 
edgment of payment and satisfaction, duly endorsed by Tomlinson & 
Company, the payee in the note. There is no e~idence that the register 
of deeds knew that the note exhibited to him vas  a duplicate instead of 
the original, and the exhibition of these pagers, with the endorsement 
thereon, conformed to the terms of the statute, and authorized the regis- 
ter, nothing else appearing to him, to cancel the deed of trust by the 
entry of "satisfaction" on the margin of the record. C. S., 2594 ( 2 ) .  
Bank v. Sauls, 183 N.  C., 165, 169. I t  was the payee in the note who 
authorized the exhibition of the papers to the register and consented to 
their cancellation. 

I n  the next place, the plaintiff urges the proposition that the note 
exhibited to the register of deeds was not the note ~vhich was endorsed 
to the plaintiff, and that the cancellation of the deed of trust was either 
forged or procured bp fraud, and should be declared void and stricken 
out. I n  this connection it may be well to recur to one or two familiar 
principles. Whether or not the essence of forgery consists in the making 
of a false writing with intent to utter it as the act of one other than the 
party signing it, or whether the maker of the original note and the 
payee named therein fraudulently conspired to deceive the register and 
thereby compass the cancellation of the deed of trust, we need not con- 
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sicler. We are  not dealing ~ i t h  the right of tlie plaintiff to have the 
cancellation declared void on the ground that the register Tras deceirecl, 
because none of the coiltesting defendants had knon-ledge of the alleged 
fraud of the nlaker and the payce of the note, and thcx present action 
v a s  brought after the Prudential Company had iliade tlie loan n-ithout 
notice. The  paranlount and tlolninant question is vheilier the defend- 
ants 7wre warranted in  relying on the regisrer's entry of satisfaction as 
a record ~ ~ - h i c l i  imported verity, and as to this ally doubt formerly esist- 
iilg has been resolred against the plaintiff's contentio 1. The  statute 
provides tha t  every such entry shall operate and have tlie same effect 
to release and discharge all tlie interest of such trustee, mortgagee, or 
representa t i~e  in such deed or mortgage as if a deed of -elease or recon- 
~ o y a n c e  thereof had been duly executed. C S 9 -  (4) Our cle- 
cisions are to the same effect. "It has been repeatedlj declared to be 
sound public policy to remove every obstacle to tlie ready sale of real ' 

estate upon the market, in order to benefit conlnlerce aiid thereby pro- 
mote general prosperity. I t  was in  furtherance of this object that  our 
General Assembly, but a few years since, so :-ilterecl our registration laws 
that persons proposiiig to purchase land could be vell  advised as to tlie 
title by a careful inspection of the public records." d ~ $ e r y ,  J. ,  in H u g h e s  
v. Hodges, 102 N. C., 237, 240. ' "An existing, uncailceled mortgage, 
properly admitted to registration, is constructive notice to subsequent 
purchasers of the mortgaged premises of the rights of the mortgagee; 
but a mortgage or deed of trust, properly canceled by a person author- 
ized to cancel it, is notice to no one; it continues no lieu upon the prop- 
erty. 011 the contrary, the entry of satisfaction by the proper person is 
cordus i re  of the fact of its discharge and satisfaction. . . . Upon 
what principle can a subsequent purchaser of property, once covered by 
a mortgage, but which, long before he deals; with it, has been properly 
canceled and the entry of satisfaction properly entered on the records, 
be held to a notice of i t  i n  his examination of the records to ascertain 
the then condition of the title of the property he  is negotiating to pur- 
chase? I f  at that  time it is not a n  existing charge upon the property 
(and the entry of satisfaction by the proper person is to him conclusire 
that it is not) ,  he has absolutely no concern with i t ;  anti no statute and 
no adjudication of any court that  we have discovered requires him to 
observe it, or  affects hinl with constructive notice of its presence on the 
books, and assuredly none of any equities dehors the deed groving out 
of a relation once existing, but by the entry of satisfaction, properly 
made, conclusirely determined as  to him. I t  ~ v a s  newr  contemplated 
that  such a burden should be imposed upon a person negotiating for the 
purchase of real property that  he should examine not only the record 
of cancellation of all recorded mortgages, but should m i d  thein and be 
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affected with notice of the relationship of mortgagor and mortgagee 
crcated by tlieni, and to inquire .as to the facts am1 circuinstaaces and 
co~iditions of such relationship." X a r ~ n i n g ,  J., in  Smith  v. F u l l c ~ ,  132 
S. C., 13. I n  the recent case of Bnnl; I > .  Nccu7s, supra,  the C'ir i ~ f  Jztstrcc 
said:  "The second scrtion of C. S., 2394, requiring cancellation, ex- 
1,ressly p r o ~ i d e s  that, if not canceled h , ~  the mortgagee or t r u s t e ~ .  the 
mortgage or deed of trust, with the note secured, may he protlncecl, :11111 
if marlied iatisfied, the register of dceili shall m:wk the iristru~nent (.an- 
ccled. . . . The statute is plain, mid in  the absence of fraud,  par- 
ticipated ill by the creditor or purchaser, if the statute is follon-etl, the 
creditor is protected by the elltry of cancellation of tlie mortgage, 
~~711ic21. if made in the manlier proritletl by the statute, is collclusire." 
See, also, Lumber C'o. .c. Ifurlson, 133 S. C., 9 6 ;  Il'ootl v. I l ' i ns l~~y ,  13s 
AT. C., 508. 

TTe must conclude. thereforc, that  the Prudential Life In\urance 
Company and the other contesting defentlants are protected by the e11tr~- 
of satisfaction 011 the margin of the book in the office of the register of 
deeds as it appeared when the title to tlie encumbered property n a s  
examined, a i d  that  they ne re  not required to  go heliind the rccor(1 ant1 
il~cjuiw iuto tlie facts, circumstarlces and conditions under xr llich the 
entry was made. Gmlfh v. Fuller, supra. 

The plaintiff takes the additional position that  in no event is the 11011- 
suit perini4ble,  because the plaintiff is entitled to a judgment against 
TT'alston and Tornli~ison for the amount due on the endorsed note, and 
to a sale of the personal property clescribed in  the deed of trust. r e  
tllinli not. T h e  motion for nomuit was made by the Prudential Com- 
pany, the Chickarnauga Company, P. L. Woodard, S. T. dndersoi~,  H. G. 
Connor, J r . ,  trustee, S. J. Calrert, and the Armour Fertilizer Works. 
T e  have held that  the nonsuit as to these parties was proper, and, upon 
his Honor's intimation to the same effect a t  the conclusion of the eri- 
dence, the plaintiff submitted to a voluntary nonsuit as to all the 
defendants. As the ruling of his Honor was correct, the plaintiff is 
concluded by its voluntary nonsuit as to tho defendants, against whom 
it now claims the right to proceed. 

Our disposition of the sereral questions herein considered makes it 
unnecessary to discuss the alleged right of some of the defendants to 
equitable subrogation. 

The  judgment is 
Affirmed. 



676 I N  T H E  SUPREME COCRT. [I87 

J. T. SHUTE o. CITY OF JIOSROE ASD JBhIES RIcSEELY, 
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(Filed 7 May, 1924.) 

Constitutional Law-Condemnation-Just Compensation. 
The principle that private lands may not be taken for , I  public use with- 

out just compensation is as  much a ~ m r t  of our organic law as  if i t  had 
been expressly written into our State Constitution. 

The statutory provisions under which private lands may be acquired 
for a public use must ordinarily be complied with. 

State  Highl~ags-Highxvays-Shtute-Collll~~erce. 
Construing the preamble with section 16 of chapter 2, Public Laws 1021, 

known as  the State Highway Act. the Legislature consiclered it  necessary 
to connect the principal tonns and county-seats of the Si ate, having hard- 
surfaced streets, nit11 the State highway sxstem of public roads, for the 
development of the State's agricultural, coinmercial and industrial indus- 
tries. 

Same--Cities ancl Towns-Municipal Corporations-.Streets-Assess- 
nlents-Casts. 

Where a city or incorporated tonn,  having three thousand inhabitants, 
or more, has a considerable portion of its streets hard-surfaced, the 
municipality may voluntarily assess and undertake the improvement of 
a street being a connectine link in the high\! ay system. 

Same-Petition-Assessments. 
Where the State Highway Commission orders a connecting link to be 

hard-surfaced, ancl the municipality voluntarily agrees to make the im- 
provement, i t  is not required, under cliaptw 36, article D, that a petition 
of the abutting owners of land thereon be made. Section 16, supr f l ,  gives 
the governing body of the municipality power to make it an assessment 
district. 

Same-Constitutional Law. 
The assessment of the owners of land for hard-surfacing the streets of 

a city or incorporated tonn necessary to form a connecting link with the 
other streets already thus iml~roved by ass,essment, preserres the equali- 
zation of assessments. 

Same-Benefits. 
I t  is a matter of common knowledge that the streets of a city or incor- 

porated town forming a connecting link with the State system of high- 
TI-ags will increase the value of the land abutting therecln in greater pro- 
portion than the lands alonq the other strec'ts not so situated. 

Statut e . ~ c I n  terpre tat ion-In Pavi Mate14a-State H ighwaxs-High- 
wags-Cities and  Towns--~1unicipal Corporations. 

Chapter 66. article 9. providing for local improvements of the streets of 
a city or incorporated ton.11 by a method of assessing tlw owners of abut- 
t inr  land, ancl the State High~vay Act (chapter '7, section 16, Public L a w  
19"1), are to be construed together in  pari  materia. 
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THIS is a cirii action for permanent restraining order, heard before 
Shaw,  J., at  February Term, 192-1. of U s ~ o s .  Appeal by plaintiff. 

The  plaintiff is a resiclent of the city of Xonroe and brings this action 
to permanently restrain and enjoin the said city and its tax  collector, 
James McSeely, from lei-yiiig upon his property for the purpose of 
collecting the assessment made against his property for the improrement 
of ~vllat is kno~vn as Charlotte ,Irt.nue. The  plaintiff is tlie owner of a 
piece of property in the city of Monroe and contends that  without au- 
thority of I a ~ v  and against his protest, the city of Xonroe, in July,  1922, 
appropriatecl a part  of his property for a so-called street or road\$-ay, 
from Crowell Street to the right of v a y  of the Seahoard Line Rail- 
n-ay C'onlpany, a strip of land 70 feet in n-idtli a large part of the dis- 
tance and 41 feet at its narrolrcst point. The land take11 for the street 
x7as about one-third of the lot and the balance v a s  left useless for de- 
wlol~ment  and practicall- n orthless, ~vithout compensating the p la i~l -  
tiff for same. Tliat after the street liad been laid off and graded, the 
city. ~ ~ i t h o u t  authority of Ian-, declared an  assessn~ent district for said 
street froin Crovell Street to the city limits, and proceeded to paye the 
same. 

That  no petition was filed bv a majority of the abutting property 
on-ncrs, etc., in acrordai~ce with C. S., ch. 36, art .  9. That  the so-called 
street is not properly a street of the city, hut is a connecting link of the 
State H ighnay  system through the city, which is a city of inore than 
3,000 i l~hahitants according to the last C. S. census. That  a considrrable 
part of the streets of Monroe had been preriously pared and hard snr- 
faced. That  the only use or purpose of this impro~ement  x i s  to connect 
the State H i g h ~ a y  system ~11th  the city of Xonroe, and as such no part 
is legally chargcahle to  the abutting proper t -  on-ners. That  the asscss- 
nicnt is illegal and confiscatory and is taking plaintiff's property with- 
out due process of lav-. 

T h e  defendants, on the other hand, contend that  the city of Monroe, 
during the - e a r  1921". built a splendid street through the lot of plain- 
tiff. on n l~ ic l l  he  operates a public gin and mill, and the street has 
greatly increased tlie value of plaintiff's lot. That  the city of Monroe 
declarcd an  assessinent district on the street, ~1-11icll it had opened tlirough 
plaintiff's property, kno~vn as Cllarlotte Xrenue, and paved said street 
from Crolr-ell Street to the city limits; all of TI-liich was legally dolie. 
That  under the pro~is ions  of law it was not necessary for a majority 
in ilurnber of abutting property on-riers to file a petition to have the 
street improred and pared. That  the State Highway Commissioli did 
request and demand of the city to open and pave said awnue,  and that  
the city of &Ionroe did open, improve and pa re  said arenue in accord- 
ance with the demand of the State High~\-ay Comniission, and the 
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improrement was made to connect the streets of the city with the Char- 
lotte Highway, and provide for the safety and conveniel~ce of the public, 
and for the improvement of adjacent property. Tha t  t l e  public interest 
demanded the street being opened and paved and the same was bene- 
ficial to  adjacent property. That  the  city made the assessment against 
tllc plaintiff's property abutting on said street 1,097 feet. That  as a 
matter of fact the defendant owns a number of adjacenl, lots which con- 
stitute one large lot, and on this lot the  plaintiff has erected a valuable 
gin and mill plant to TT-hich he solicits the 1)atronage of the  public; that  
this property of the plaintiff was formerly on a back street and difficult 
of access, and as a result of the improvements made by the defendant 
city of Monroe. the said property has been placed upon a public and 
imlwored street, and has been increased in ralue by much more than 
tlie cost of the paring assessed against it. That  the plaintiff is the 
on-iier of a large lot a i d  a valuable ginning and milling plant near the 
old G. C, and X. R a i l r a y  tracks in  the city of 1Ionrce;  that  prior to 
the year 1922 there was no approach to the defendant's property from 
the north of the city, fro111 which he  drew most of his patronage, except 
through a dangerous underpass under the property of t l ~ e  S. A. L. Rail- 
way Company and through a narroIv and rugged road or street; t ha t  
during the year 1922 the defendant c i t ~  of Nonroe decided to improve 
saicl street by ~ic lening,  straightening and paying same and by estend- 
ing same in  a direct course from the city limits to Jefferson Street 
through the property of the plaintiff ancl directly in  front of his splen- 
did ginning p lant ;  that  this impro\-enient x a s  made as hereinbefore 
statod upon the demand of tlle State Highv-ay Comnlission in  order to 
furnish the proper connecting link between the pared streets of the city 
of Monroe and the pared Charlotte Highvay,  but same v a s  also de- 
manded for the safety and conrenience of the public :1nd for the ini- 
provement of property in  the city lying along said ayenue; that  as a 
result of tlie opening and widening, i n i p r o ~ i n g  and  pa^-ing of said street 
or avenue, a splendid paved street has been built by and through the 
plaintiff's property and his 1)usiness has been placed upon one of the 
principal avenues of the tovn,  and the approach thereto has been ren- 
dered safe, vliereas it was formerly dangerous, and his  trade has been 
increased and his property has been enhanced in ralue by niucli more 
than the amoulit assessed against it .  That  the creation of the assess- 
ment district under which Charlotte Avenue was pared Tras done openly 
and publicly, and tlle plaintiff stood by and saw saicl avenue pared 
through his property and made no protest :~gninst the paring of same, 
but allon-etl his property to be benefited and i m p r o ~ e d  by the ~ R J - i n g  
of saicl street v i thout  protest on his part ,  and defenclants are advised and 
beliere that  on account of his conduct, his silence and his acquiescence, 
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he is estopped to question the validity of the assessment made against 
him for the paving of said street. 

The  plaintiff i n  reply contends that  a t  all times he  protested against 
the action of the city of l lonroe  in  attempting to charge the improve- 
ment against him and the other property owners. 

The  defendant contends that  "some time in the month of October, 
1922, it Tvas ascertained that the city of Honroe would not be able to 
pave Charlotte Avenue in  the manner ordinarily pursued by the city 
in  the paring of its streets, and that the city ~ o u l d  be unable to carry 
out its promise to pave Charlotte h v e ~ i u e  to connect with the National 
Highway except in accordance n i t h  the provisions of section 16, chap- 
ter 2, of the Public Laws of 1921, and upon this fact appearing to the 
State H i g h ~ ~ a y  Comniission, the said commission addressed to the mayor 
of the city of -Ilonroe a letter dated 11 October, 1923, directing the city 
of Monroe to improve the said Charlotte Avenue pursuant to section 
16, chapter 2, of the Public Laws of 1921, and that  thereupon the city 
of Xonroe proceeded to order said Charlotte AT-enue pared and the cost 
thereof taxed against abutting property pursuant to section 16, chapter 
a ,  of the Public L a m  of 1921; that the plaintiff took no steps to hinder 
or delay the paving of Charlotte Avenue, but on the contrary allowed 
the paving to proceed, and acquiesced therein and accepted the benefits 
thereof, and made no protest until after the said paving was done and 
tlie plaintiff's propertv v7as benefited thereby. That  the Road Commis- 
sion of Union County paid the sum of $4,289.37 for grading Charlotte 
Arenue from Crowell Street to the city limits, and that  this sum was 
iliclucled in the amount -taxed against the abutting property owners, but 
clefelidants a ~ - e r  that since the institution of this action they have elimi- 
nated the said item of $1,289.37 from the amount taxed against abutting 
property, and h a ~ e  amended the assessment roll in accordance t h e r e d h ,  
and hare  decreased the amounts assessed against the abutting property 
on-ners proportionately." 

On 11 October, 1922, F rank  Page, chairman State Highway Com- 
mission, addressed the folloning communication to J. C. 11. TTann, 
mayor of Xonroe : 

T o u  are hereby  ad^ ised that  it is found necessary by the State High- 
\my Coiimlission of Sort11 Carolina to connect the State Highway sys- 
tem v i t h  tlie streets of the city of Xonroe, and that, pursuant to the 
authority rested in the said State H igh~vay  Commission by section 16, 
Public Acts of Sort11 Carolina, Session 1921, you and the other munici- 
pal officials of the city of Xonroe are hereby directed and commanded 
to cause to he improved and hard surfaced, all of the present unim- 
p r o d  portions of Main Street, along Jefferson street- to Charlotte 
-Irenne, and thence to tlie city limits, or, in other v-orcls, all of the por- 
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tion of the State Highway traversing the corporate limits of the city of 
Monroe, the entire cost of construction of said streets traversed by the 
State Highway to be borne by the city of Monroe. 

"You are further advised .that it is the sense of the State Highway 
Corninission that this particular and highly import an^; and ilec&wtry 
construction does not constitute an 'extraordinary case,' as contemplated 
by the second paragraph of tlle section above referred to. 

"Ender the further provisions of the section of said act, as abore 
referred to, you are further and hereby commanded, through the gov- 
eriiing body of the city of Nonroe, to declare an assessment district as 
to the streets to be inlprored as abore indiwted, such work to be com- 
pleted within six months from the first day of Souember, 1982." 

The following resolutions were unaninlously adopted by the board of 
aldermen of the city of Xonroe: 

( T h e r e a s  the State Highway Comn~ission, througl-L its chairman, 
Frank Page, in accordance with the prorisions of section 16  of chapter 2 
of the Public L a m  of S o r t h  Carolina of the Session of 1921, has noti- 
fied and required the municipal officials of this city to cause to be 
improved and hard-surfaced all the present unimpro~.ed portions of 
Maill Street along Jefferson Street to Charlotte dreilue, and thence 
Charlotte Avenue to the city limits; and wlrereas all of such portion of 
the streets referred to in said notice hare been imr~rwed and hard- 
surfaced, except that portion of Charlotte Avenue from its intersection 
~ i t h  Crowell Street to the city limits: 

(6 horn, 7 therefore, be it resolved, that Charlotte Avenue be improved 
in accordance with the ~ror i s ions  of the laws of the State of Rorth 
Carolina, by paring that portion of same from its intersection with 
Cram-ell Street to the northern line of the town or city limits, said 
improvements to consist of draining, grading, curbing and guttering 
said Charlotte Avenue, paring to be of she1.t asphalt u ~ o n  a four-inch 
concrete base; base under the underpasses shall be eight inches thick; 
paring, curbing and guttering to be nlacle and laid and the work done 
in accordance with the specifications now on file and in force governing 
street improvement and heretofore agreed on betyeen the city of Nonroe 
and the Redmon Construction Company. 

"It is further resolred, that tlle contract for imprcvement in this 
district, except grading, be and the same is hereby awarded to the Red- 
moll Construction Company, at  the price agreed upon in contract ~v i th  
said company for the improvement of Jefferson Street and Charlotte 
Arenue to Croxell Street; that no adrertisenient is neceswry or required 
for the letting of this contract, in view of the existing emergency and 
the fact that the price agreed upon in contract with Redmon Construc- 
tion Company and the city for the improvement of Jefferson Street and 
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Charlotte Avenue to C r o ~ e l l  Street were made and accepted in contem- 
plation of, and as a part of, the proposed present improvement." 

"Whereas the city of Xonroe, Xor th  Carolina, by order and requi re  
merit of the State Highway Commission, has made provisions for the 
improvement by draining, pauing, curbing and guttering all that  por- 
tion of Charlotte Avenue from its intersection with Crowell Street to 
the city limits: 

T o w ,  therefore, be it resolved by the board of aldermen of the city 
of Nonroe, that  said portion of Charlotte Avenue from its intersection 
with Crowell Street northwardly to the corporate limits be and the same 
is hereby declared a n  assessment district as to that  portion of said street 
or  areriue to  be improved, without petition by the owners of property 
abuttine thereon. a i d  that  the total cost of the improvement in  said u 

assessment district be and the same is herebv charged to the owners o i  - 
property abutting on said improrements, as prorided by law." 

The  plaintiff J. T .  Shute and others filed allegations and objections 
on 2 April. 1923, before the board of aldermen to the confirmation by 
the board of the assessment roll. The  allegations and objections before 
the board to special assessment for paving Charlotte Avenue are practi- 
call7 the contentions of plaintiff heretofore set forth. The defendants 
contend that  the same were filed after the assessment roll was approved, 
d i c h  mas on 1 March. 1923. 

The court below dissolved the temporary restraining order and dis- 
missed the action. The  plaintiff excepted and assigned error, and 
appealed to the Supreme Court. 

The  other material facts will be set forth in the opinion. 

J .  F.  J f i l l i ken  for p l a i n t i f .  
Parker i6 C'raig for defendant. 

C L A R I ~ O K ,  J. Before passing on the main questions presented by 
this appeal, it  is meet and proper to consider a matter appearing from 
the record that  is of supreme i m p o r t a n c e t h e  taking of plaintiff's land, 

a 1011. to he used as a part  of Charlotte Arenue, ni thout just compens t '  
From the record it does not appear that  this matter has been finally 

adjudicated. The  record shows that  the board of aldermen, on 14 July,  
1922, unauimously adopted the following ordinance: 

"Ordinance opening Charlotte Avenue. 
"The Board of Aldermen of the City of Monroe, 9. C., do ordain: 
"1. That  a public street, 40 feet wide, to be called Charlotte Avenue, 

be laid out and opened from a point on Bear Skin Creek, i n  the northern 
boundary of the city limits, and running in a southerly direction, pass- 
ing under the two new underpasses of the Seaboard Air  Line Railway 
Company, to Jefferson Street at a point vest of Stewart Street, said 
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street to be laid out according to the plan and specifications of the State 
Highway Comnlission and as shown on a blueprint made by said State 
I-Iiglivay Commission. 

"2. B e  it further ordained, that  the land covered bv said street be 
a d  the same is  hereby condenlned and appropriated for the uses and 
purposes of a public street. 

"3. That  Alderman James TTT. Fowler be enlpo~rered and directed to 
negotiate v i t h  the owners of the  land covered by said avenue wit11 a 
view of getting deeds for said land, and in  case said James NT. Fowler 
cannot reach an agreement with the owners of the land. then and in that  

u 

event the citv clerk is authorized and required to issue notice to such 
ox-ner 157110 fails to agree v i t l i  the city, notifying such o~vner to select 
an a r b i t r a t ~ ~  as provided in section 22 of chapter 352 of the Private 
Laws of 1899." 

Section 22, sunrn, is as follows: "That the board of' aldermen shall , & 

have power to lay out, open and name any street or streets within the 
corporate limits of saicl city vhenerer by them deemed necessary, and 
shall have power to  wiclen, enlarge, change, extend or discontinue any 
street or streets or any part  thereof within the corporate limits, and 
shall ha re  full  power and authority, for the purposes Eerein expressed, 
to condemn, appropriate or use any land or lands within said city, upon 
malting reasonable compensation to the owner or owners thereof; and 
in  case the  omler or owners of any land which shall be condemned, 
appropriated or used under the  provisions of this act, and the b0ai.d of 
aldermen shall fai l  to agree upon the compensation for such land, the 
matter shall be settled by arbitrators, who shall be freeliolders and resi- 
dents of said t o ~ r n ,  a i d  shall be chosen by the parties-cme by the alder- 
men and the other by the owner of said l a d ;  and in case the ox7ner of 
such land shall fai l  or refuse, upon notice given, to choose such arbitra- 
tor, then the mayor of said city shall select one in  his st2ad; and in case 
the t ~ v o  chosen as aforesaid cannot agree, they shall select an  umpire, 
whose duty it shall be to examine the land condemned and ascertain the 
(lamages sustained and the benefits accruing to the owner in consequence 
of the change; and the a ~ m r d  of the arbitrators and umpire, or any two 
of them, shall be conclusive of the rights of the parties, and shall vest 
in the city of Monroe the right to use the land for the purpose herein 
specified; and all damages agreed upon by the parties or awarded by 
the arbitrators, i n  case of disagreement, shall be paid bv taxation or as 
other liabilities of the corporation : Provided, that  either party may 
appeal to the Superior Court as now provided by lay." 

The  plaintiff's contention in  the complaint is that  this was done with- 
out authority of l an~ .  The  proceeding before the board of aldermen to 
condemn this land was started in accordanccl with law, but i t  is novhere 
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sho~vn that  the matter has been completed in accordance ~ i t h  section 22, 
supra. The  plaintiff's rights in this matter are ve l l  settled ill this State. 

I t  was said in  Pa14-s v. Conz~x, 186 K. C., 498 : "TTThere tlie Legis- 
lature has prescribed a method of procedure, the statute on the subject 
must ordinarily be followed." F rom tho record, the coudeinnation of 
plaintiff's land n a s  commerlcecl under the  procedure prescribed by the 
statute, but not completed according to the statute. 

The  Anglo-Saxon holds no material thing dearer than  the on.ners1iip 
of land;  his  home is termed his "castle." -Uthough there is nothing in 
the Constitution of Sort11 Carolina that  expressly prohibits the taking 
of pr i ra te  property for public use without coiilpelisation ( the clause in  
the United States Constitution to that  effect applies only to acts by the 
r i~ i ted  States and not to government of the State) ,  yet the principle is 
so grounded in natural equity and justice that  it is a par t  of tlie funda- 
mental lam of this State that  p r i ~ a t e  propcrty callnot be taken for public 
use 31-ithout just cornpensatioli. Johnsfcia a. Ra~zkirz, 70 AT. C'., 555. 

I n  the instant case the statute of the city of AIonroe provides the 
nlethod, and this must ordinarily be follorr-ecl. The  Legislature has 
granted this p o m r ,  and we can only folio~v the nlaiiclate in the manner 
a d  way set forth in the act. Long  r .  RocX~inghan?, a n f e ,  20-1. 

S o w ,  the main question presented by this case i s :  I s  the assessment 
on plaintiff's land for  the improvement and pavement of Charlotte 
Avenue in  accordance n i t h  law and ralicl and bincling on the plaintiff? 
K e  thi& it is. 

The  preamble of the State I I ighnay  , k t  (cliapter 2, Public L a m  
1921) is as follows: "An act to provide for the construction arid nlnirl- 
tenance of a State system of hard-surfnccd and other dependable roads 
connect i~g by the most practicable routes the various county-seats and 
other tov-11s of-every co~ui ty  in the State, for the development 
of agriculture. colnlnercial and industrial interests of the State, and to - 
secure benefits of Federal aid therefor, and for other purposes." 

Section 1 6  of this act is as fo l lom:  "That v l m l  any portion of the 
State h ighvay system shall rml tlirougll any city or ton-11 of niore tlian 
three thousand inhabitants. according to tllc last &nited Statcs census, - 
the streets of which in some considerable part  shall have hecn paved or 
hard-surfaced prior to such highway construction, and it sliall be found 
necessar,~ to connect the State higlln ap  system n i t h  such i m p r o ~  c ~ l  
streets as may be designated as part  of such system, the State I i i ghv~ay  
Commission shall bear the entire cost of constructing such connecting 
links, the same to be uniform in dimensions and materials n i t h  such 
State highways, unless such city or ton-n shall voluntarily assume and 
undertake the inlprovrment of the streets forrning such connecting links 
according to  specifications approred by the State Highv-ay Cominission. 
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I n  all other cases of improving streets of cities and tovns  of over three 
thousand population embraced in  the Sta te  h i g h ~ ~ a y  system the entire 
cost of construction shall be borne by the cities and to7vns traversed by 
such highways: Prov ided ,  however ,  in estraordinary cases, or when the 
conditions, i n  the opinion of the Sta te  IIig~irvay Commission, justify it, 
said conlmission may in its discretion re lie^ e any city or town of ail? or 
all of the cost of the construction of said road through said city or town, 
or may impose such conditions upon or make such arrangements with 
said city or town in  connection ~ ~ i t h  the construction 0.' said road as in 
its discretion may seem wise and just, under all the facts and circum- 
stances in  connection therewith : l'rovided f u r f h e r ,  th:it w h e n e ~ w  any 
street designated as part  of tlie State highway system shall be surfaced 
by order of the State Highn-ay Comniissiori a t  the expense, i n  whole or 
in part, of a city or to~v11, it shall be l av fu l  for the gcverning bod. of 
such city or town to declare an  assessment district as t c  tlie street to be 
improved, without petition by the owners of property abutting thereon. 
and to charge the proportionate cost thereof to such property. 

"Sotice shall be given such incorporated cities or towns by the State 
Highway Comnlission of hard-surfacing ~vork  to be done within their 
corporate limits, and on streets tha t  are links in the State highway sys- 
tem, and said notice shall also set forth a reasonable l ime as to when 
said work shall be completed : Procicled, that if said city or town fails 
to do work or fails to complete Fame within the time spzified or within 
the requircments of tlie State Highway Conimission, then it shall be the 
duty of the State Highway Comnlissioli to take over said work, charging 
all expenses incurred therefor, which are properly chargeable under this 
section, to said city or town, subject, however, to the foregoing provisos 
and conditions." 

From a careful reading of section 16, sups, and the preamble to the 
State Highway Act, we conclude that  the Follo~~ing is, i n  substance, a 
just interpretation of its meaning: 

That  it was necessary that the State h i g h ~ v a ~  system have the con- 
necting links built through tlie cities and toxns of the State to make a 
complete State system of hard-surfaced and dependable loads connectiiig 
by the most practicable routes t l i ~  m.1-ious county-seats and other prin- 
cipal towns of the State, for the developnient of agriculture, conlmercial 
and industrial interests of the State. 

I n  cities or towns of over t11rt.e thousand iuhabitants, according to 
the last Gnited States census, t ~ o  provisions are made to build thc hard- 
surfaced roads through these cities and towns as a connec3ting link in the 
system : 

(1) I n  the cities and tomils f h ~  s f r e e f s  o f  which i n  some considerable 
part shall  have  been pared or  hard-surfaced prior to such construction, 
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and it shall be found necessary to connect the State highway system 
v i t h  such improved streets as may be designated as part  of such system, 
the State Highway Comn~ission shall bear the entire cost of construct- 
ing such connecting links, unless szsclz c i t y  or t o m  shall voluntari ly  
assume and undertake t h e  improcement  of the streets forming such con- 
necting links. 

( 2 )  I n  all other cases of improving streets of cities and towns of over 
three thousand population, embraced in the State highway system, the 
entire cost of construction shall be borne by the cities or towns traversed 
by such highvays. 

I n  ezfraordinary cases, or when the conditions, in the opinion of the 
State Highway Commission, justify it,  the commission may in  its dis- 
cretion relieve any city or town of any or all of the cost of constructing 
the connecting link, or impose such conditions upon or make such 
arrangements with the city or town as in its discretion may seem  vise 
and just. 

V h e n  the State Highway Commission orders any street to be hard- 
surfaced to make the connecting link, a t  the expense, in whole or in 
part, by the city or town, it shall be lawful for the governing body to 
declare an  assessment district as to the street to be improved, without 
petition by the owners of property abutting thereon, and to charge the 
proportionate cost thereof to such property. This also applies when a 
city or town voluntarily assumes arid undertakes the improvement. 

Taking a common-sense, liberal viev, and the  i n t m t  and purpose of 
the act, we find t ~ o  bodies-the State Highway Conimission and the 
nlayor and board of aldermen of the city of Illonroe--both desirous of 
connecting up the city of Monroe with the Wilmington-Charlotte-Ashe- 
d l e  Highway, a part  of the State system, over Charlotte Avenue. The  
serious question arises, who shall pay for this improvement in the city 
of IlIonroe? I t  is to be hard-surfaced and improved like other links in  
the State system along this particular route. The  State Highway Com- 
mission refused to pay for it or any part  of it,  and found i t  a necessary 
link in  the State system, and ordered it to be hard-surfaced. What must 
the mayor and board of aldermen do-sit idly by, or, under section 16, 
"voluntarily assume and undertake the improvement of the streets form- 
ing such connecting link," etc.? They had this discretion. Under the 
law, others who had the streets hard-surfaced had to pay for their pro- 
portionate part  of the assessment. Could they reliere the plaintiff and 
others, who had property along Charlotte Avenue, of the assessment, 
vhen  other property owners' i n  the city of Xonroe had paid for their 
improvements? Would they not have given a special privilege, or "coat 
of many colors," to the plaintiff and others along Charlotte Avenue! 
T o u l d  not others who paid for their street improvement h a ~ e  felt that 
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all v h o  had hard-surfaced streets should pay alike-that equal rights 
and eclual benefits and burdens should he meted out to all the inhabi- 
tants of the  city of Xomoe  in  reference to hard-surfaced streets? T o  
make all pay for the improrements on the same basis the city volun- 
tarily assumed and undertook the iinprorement of this connecting link 
and declared this link an  assessment district. 

The  board of aldermen of the city of Xonroe, under the act (section 
16, supra) ,  liad the legal right to  "roluntarily assum,? and underta1;e 
thc improwment of the street (Charlotte -1renue) forming such con- 
necting links," etc. That  it had the legal right, ~r-ithout petition of a 
majority of the abut,ting owners of property, "to dec1ai.e a n  assessment 
district as to the street to be improved," etc., Charlotte Arenue. I t  is 
a matter of common knowledge that  the State 1iigh~l:ay going along 
Charlotte Avenue d l  make i t  no ordinary street, but a thoroughfare, 
and enliance values more than orer other streets. K O  objection har ing  
becn made to tlie assessment, etc., by the plaintiff, in the mode and man- 
ner prescribed by law, the same m s  legal and binding on plaintiff. 

W e  think C. S., ch, 56, art.  0, and the  State Highnag Act are  in par i  
materia, and are to be construed together. Battle 7). Slercer, ante, 
4-16. Chapter 56, article 9, supra, provides for local impro~enients.  
How assessments levied-one-half on abutting prope-ty, etc. These 
statutes were substantially complied with. 

I t  lnav be noted tliat the court below deducted from the assessment 
on the property of plaintiff and others what the county contributed and 
paid for grading on Charlotte Arenue, some $4,289.37, and approved 
the assessinent roll for the balance. 

From the eridence as it appears from the record, and the law as Tve 
coilstrue it to be, we think the court below ~r-as correct ~ c h e n  it dissolved 
tlie restraining order, refused a permanent restraining order or injunc- 
tion, and disinissecl the plaintiff's action. 

M h m e d .  

J. WALTER LOT-IXACE ET ~ 1 . s .  V. T. R. Pli.iTT ET ALS. ,  COMUISSIOSERS 
OF ROCKISGHA~I COUSTY. 

(Filed 7 May, 1021.) 

1. Counties-Schools-Tmtio11-Co~istitutitl Law -- Election - Ap- 
proval of Voters. 

TT'hen necessary to inaintain the sis-months term 9f public scliools 
required by the Constitution. Art. IS, it is within the legislative authority 
i11 establishing its State-wide system to assume an indebtedness of a 
school district therefor, including the cost of necessa1.y buildings, and 
direct that it be provided for by the res11ecti~-e countic:s as administra- 



tivc units of the 1)ublic-school system of the State;  and it  is not rtquirc'd. 
in this ilistunce, that tlie question of taxation for the 1)url)ose be SLI~ I -  

mitretl to the rotera of the [erritor?. uiitler the l)rorisions of the C'oi~sti- 
tution, Art. Y I I ,  sec. 7. L n c ~  c. U n x k ,  ISY S. C'., 373, cited mitl a1)l)lietl. 

2. Same-Statutes. 
The county commiasioi~ers, under the l>rorisions of the Colisolit1;ltetl 

Public School LRV of 3923. are given authority to fund the outsttuidiiig 
iridebtetl~iess of a school district for the Iieeessnry mnintctiance of a sis- 
moi~ths term of public schools existirig prior to 102:1, \\-hell in excess of 
tell thousand dollars, by issuing serial rioles of the county or serial I~olids 
thereof, and to I c ~ y  amiunlly n sl~ecial a d  ualorrm tax on all the tangible 
property of tlie county sufficient to pay the same, principnl and interest 
as  they mature, in addition to all other tnxcs authorized by law to be 
levied therein : and i.uc.li inclel)tednws, illcarred ulmu tlie ordrr of tlic 
connty comn~issiouers, u11o11 lIc~-titiori of the school district lhcrein, u11on 
1)lrnls for nccfwary buildings mid their location, appro~et l  by tlie State 
Su~er in tcnde l~ t  of Public I~istruction, is n valid Iji~~dilig obligatio~i U ~ I C ) I I  

the county. 

CIVIL ACTIOS, heard on re tu rn  to  prelimiliary restraining order ancl 
tlerilurrer t o  complaint,  before Ei?json, J., a t  clianlbers ill Kinstol l -  
Salem, C., on 20 X a r c h ,  1924. 

Tl ie  action is  brought hy plaintiffs, citizens and  taxpayers  of Rock- 
i lgharn  County, to  enjoin a n  intended bond issue by  defendant board 
for  t h e  purpose of paying off o r  settling a n  indebtedness incurred by 
the  county to  t h e  amount  of $43,000 and  .$1,OCO interest, f o r  t h e  con- 
i t ruct ion of two sclioolliouses i n  t n o  of t h e  school districts of t h e  county, 
same being necessary to tlie proper  maintenance of a six-moiitlis school 
tern1 i n  said districts. T h e  fact< pcrt~riei i t  to tlie question sufficiently 
appear  f r o m  a n  excerpt f r o m  plaintiff's complaint,  as fo l lovs :  

"Tha t  a duly certified copy of t h e  aho~e-ment ioned  resolution n a s  
duly filed n i t h  t h e  board of conmiissioriers of ltockingliam County, and 
w i d  board of conmlissioliers, a t  a regular  meeting, held on 3 December, 
1923, passed the  following resolut io~i  : 

" 'Be i t  resolred by tlie Board  of County Commissioncrs of Rocking- 
h a m  County  : 

(' 'Section 1. T h a t  this  board finds and  determines t h a t  t h e  County 
~ o a k  of Educat ion of Rockiugham County lias certified to  tliis board 
$3, resolution passed by said county board of d u c a t i o n  on 3 Deccmher, 
1023, requesting tliis board to  fund ,  uritler article 23, chapter  136, Public  
L a m  1023, cer tain county intlebteclnecs, concerning IT-hich said board of 
education h a s  nladc i n  said resolution t h e  f o l l o ~ ~ i n g  finclings and  deter- 
minat ions : 

" ' ( a )  $49,000 of t h e  debt of Rockingham County, being $45,000 of 
pr incipal  and  $4,000 interest accrued t o  this  date, making  a total  of 
%9,000, was incurred b!- the board of county con~missioncrs before 
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1 January,  1923, for money borrowed to erect school buildings in  the 
following districts i n  said county: $20,000 borrowed to erect a school 
building in Stoneville Consolidated School Distr ict ;  $25,000 borrowed 
to erect a school building in  Rentwor th  Consolidated School District. 

(' ' (b )  Each of said school buildings x i s  erected a t  the request of the 
board of education. 

(' ' ( c )  The  plans for said buildings and the location of the same were 
duly approved by the State Superintendent of Public Instruction. 

" ( ( d )  At the time of said requests and said erections no school build- 
ings were in  existence in Stoneville Consolidated District and Went- 
worth Consolidated District, and the erection of all of said buildings was 
necessary in  order to provide for the six-months school term required by 
the Constitution. 

" ' (e)  None of said school districts was then a special-charter district 
or local-tax district, and i n  none of them had any special tax  been voted 
for school purposes. 

" ' ( f )  KO part  of the above debt was created for money borrowed 
from the Sta te  of S o r t h  Carolina.' " 

Upon these facts, admitted to be true by the demurrer, there was 
judgment tha t  plaintiff was not entitled to further continuance of the 
restraining order, and that  same is dissolred. Plaintiffs excepted and 
appealed. 

D. F. X a y b e r r y  for p l a i n t i f .  
P. 1V. GlidetcelZ for defendants. 

HOKE, J. The  Consolidated Public School Law (chapter 136, Laws 
1933, article 23) provides, i n  effect, that  when the outst,inding indebted- 
ness created prior to the year 1923 for the necessary (expenses of con- 
ducting a six-months school in the respective counties, shall exceed the 
sun1 of $10,000, the boards of county commissioners are  authorized, 
empowered and directed to fund the same by issuing the serial notes of 
the county, or serial bonds thereof, for  the amount of s ~ c h  indebtedness, 
and to levy annually a special ad va lorem tax on all the tangible prop- 
erty of the county sufficient to  pay said obligations, principal and 
interest as they mature, and that  such tax shall be in addition to all 
other taxes authorized by law to be l e ~ i e d  in said countj. And, further, 
that  when the note or notes of a county ha]-e been issued for funds bor- 
rowed to  erect school buildings a t  the request of the board of education, 
and required to p r o ~ i d e  for the  necessary school buildings to maintain 
a six-months school, the said notes are in all respects validated and may 
be funded as authorized and directed by this article. 

On perusal of the record, the facts bring the case clearly within these 
statutory provisions; and it appearing further that  the indebtedness was 
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contracted for the erection of buildings within two regular school .dis- 
tricts of the county, and that  they were necessary to a proper mainte- 
nance of a six-months school in the same, as required by Article JX of 
the Constitution, it was fully within the  power of the Legislature to 
assume this indebtedness and direct that  it  he prorided for by the 
respecti\-e counties as administratire units of the public-school system 
of the State. L a c y  p.  B a n k ,  183 S. C., 373; Jones v. Comrs., 137 
S. C., 579. 

W e  are  cited by counsel for  the plaintiff to several decisions of the 
Court i n  which it was held that  the erection of school buildings is not 
a necessary municipal expense, and tlicrefore a county cannot be brought 
under this indebtedness without the  approval of the electorate, as  re- 
quired by Article V I I ,  section 7,  of the Constitution; but without im- 
pingement on those decisions or the principle they really present and 
uphold, the later and authoritatire cases are to the effect that  they do 
not apply to an indebtedness incurred by legislative authority in carry- 
ing on the public-school system of the State and the necessary mainte- 
nance of a six-months school term, as required by the Constitution. 

I n  the case of Sta te  Treasurer  Lacy  v. B a n k ,  supra, the Lrgislature 
had prorided for a building fund for educational purposeL of $5,- 
000,000, to be loaned to the counties of the State for the ere( 'ion of 
necessary and adequate school buildings, the counties to execute their 
bonds to repay the State amounts adranced to them under the ect. I t  
~ i a s  urged that  the act was unconstitutional in that  a county incvhted- 
iless Tvas thereby creatcd ~vithout the sanction of popular vote, an,' in 
disapproval of the position the Court said: 

T o r  can the  second objection of appellant be allowed to prevail, that 
the statute will impose upon the counties of the Sta te  an  obligaflon to 
repay the amount of money loaned to them without a vote of the ,)eople 
therein as required by Article TTII, section 7 ,  of the Constitution. I t  
is said by a m i t e r  of approved merit that  a constitution sha'l be con- 
strued on broad and liberal lines, and so as to give effect to th t  intention 
of the people who adopted it. Black on Interpretations (3 ed.), pp. 
75 and 76. ,hid to that  end i t  is held that  the  instrument should be 
considcrcd as a whole and construed so as to allow significance to each 
and erery par t  of i t  if this can be done by any fa i r  and reasonable 
intendment. 

"Applying the principle, the restrictions contained in this Article 
Y I I ,  section 7, 11-hich prohibits counties, cities and towns, or other 
municipal corporations, from contracting debts or levying taxes except 
for necessary expenses unless approved by a majority of the  qualified 
votes therein, must be uilderstood to refer to debts and taxes i n  further- 
ance of local measures, and do not extend to a State-wide measure of 
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the instant  kind, undertaken in obedience to a separate provision of the 
Constitution, and in which the counties are, as stated, expresslv recog- 
nized as the governmental units through ~vhich  the genwal purpose may 
be made effective. 

"The position is presented and clearly approred in principle in the 
Collie case, supra.  There and a t  that  time there was, i n  Article V, sec- 
tion 1, of the Constitution, a limitation on the rate of taxation for 
general State and county purposes which a t  times, and in that  instance, 
operated to prevent the nlaintenance of the public schools for the con- 
stitutional term of four months (since changed to six ), and the Court 
held that  in order to harmonize the two provisions a ld to allow each 
its proper significance, the general limitation must yield so as to permit 
a sufficient tax  levy to maintain a school for the specified school term 
expressly required by Article I X  of the Constitution. I n  the various 
decisions of the Court i n  which it has held that  the incurring of debts, 
levying of taxes by counties or other municipal corpcrations were not 
to be regarded as necessary expenses within the meaning of Sr t ic le  VII ,  
section 7 ,  of the Constitution, they were either cases of cities or towns 
or special districts, or the purpose v a s  to provide means for maintain- 
ing schools longer than the constitutional term, or they were cases of 
some school in a special locality enacted without any rt.ference in main- 
taining a State-wide school system for any specified term, and in which 
the constitutional requirement in question was in  no .say presented or 
considered." 

We regard the principle so stated as controlling on the facts of the 
present record. What the Legislature may authorize it can as a rule 
rat ify and approve, Board of Eclucntiolt c. Comrs.,  1s:; S. C., 300, and 
having taken over and used these school buildings as par t  of the public 
school system, i t  having been established or admitted that  the same are 
necessary to a proper maintenance of the six months school term, i t  
has in our opinion the power to assume and direct t h ~  payment of the 
indebtedness as it has done, and without the approval of the local vote. 

Affirmed. 

E. J. BAGITELL r. N. C. HINES as11 R. IT. TVIKSTOK, JK. 

(Filed 7 May, 192.) 

Deeds and Conveyances~Estates-Remainder-Rule in Shelley's Case. 
Except when otherwise controlled by an arbitrary wle of law, as by 

the rule in Shelley's case, the interpretation of a deed should effectuate 
the intent of the parties; and nhere a fee simple is c3nveyed by a deed 
to brother and sister, in express terms, nith habcndznn to them for and 



AT. C.] SPRIKG TERM, 1924. 691 

during their joint lives, and to the survivor nith remainder in fee to his 
or her heirs: Hcld ,  there is nothing in the habendunz clause sufficient to 
affect the fee-simple title theretofore conve.yed ; and n here the sister hns 
died leaving her interest by nil1 to her brother, the latter acquire< the 
absolute fee-simple title to the entire estate. 

COTTRO~ERSY without action submitted on case agreed before Grady,  
J., ~ r e s i d i ~ i g  at Marc11 Terni, 1924, of V' v -\l iE. 

From the facts formally presented it appears that  plaintiff has roll- 
tracted to sell and convey a good title to defendants to a certain picce 
of real estate in said county, duly tiescribed in the contract, at the stipu- 
latetl price of $10,000, and defendants, admitting the contract to pur- 
chase at the price stated, have declined to pay, alleging that plaintiff 
cannot make a good title i n  accordance with his contract. 

The question is chiefly dependent on the terms of a deed for the land 
made in 1898 by TIr. J. L h d r e m  to plaintiff and his sister, Xart l la  J. 
Bagwell, and certain facts relerailt to the present condition of the title 
therein conveyed : 

"This deed, made this 28 February, 1895, by TS'illiam J. i h d ~ ~ ~ v ~ ,  
party of the first part, to E. J. Bagnell arid Uiss  Nar tha  J. Dagnell, 
parties of the second part, all of Wake County, State of S o r t h  Caro- 
lina : 

"TITitnesseth: That  the said William J. Andre~vs, for and in consider- 
ation of the sum of six hundred dollars ($600), i n  hand paid, the re- 
ceipt of ~ ~ h i c h  is hereby aclrnon.ledged, has bargained, sold a i d  con- 
veyed, and by these presents does hereby bargain, sell and convey to 
said E. J. Bagmdl and Niss Martha B a g ~ ~ e l l ,  their heirs and assigns, 
in fee simple, a certain tract of land lying and being about four (4) 
miles west of the city of Raleigh, and described as follows: 

'(To hare  and to hold the said prcmises abore described, with all the 
appurtenances, rights, tenements, hereditaments and privileges thereto 
in  any wise appertaining or helongilig, to the said E. J. Bagwell and 
Xiss Xar tha  Bagn-ell, for and during their joint lives, with a remainder 
to the surviror for mid during his or her life, and after his or her death 
the remainder in fee to the heirs of E. J. Bag~vell and Plfiss l\farthn J .  
Bag~vell :  Provided, that the said E. J. Ragwell and Niss Martha J. 
Bagvell, or either of them, shall hare  the right to change their said 
and several estates by duly executed note or ilotes and mortgage or 
mortgages." 

That  Martha J. Bagwell, the sister, nerer having married, died with- 
out issue, leaving a last will and testament in ~vhich  her entire property, 
i n c l u d i ~ i ~  her interest in the land, is devised to plaintiff, her brother, - 
who has never married. 
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Upon the  facts pertinent to the inquiry, the court being of opinion 
that the title offered was a good one, gave judgment for plaintiff, and 
defendants excepted and appealed. 

A.  B. Andrercs for plaintiff. 
lT7inston & Brassfield for defendants .  

HOKE, J. I t  v a s  formerly held in  this jurisdictioi , and with some 
strictness, that  the h a b e n d u m  of a deed was not allowed to destroy an 
estate or interest definitely con~eyed  in  the premises or to create an 
estate that  was necessarily repugnant to it. 1T7ilkins v. 1-orman ,  139 
S. C., 39;  Blackzcell c. B l a c k ~ e l l ,  124 S. (I., 269 ; Rozcland v. Rotcland,  
03 S. C., 214; B a f n e r  v.  I r w i n ,  20 N .  C., 570. The position was some- 
what modified in the well-considered case of T r i p l e f t  c .  Will innzs ,  149 
S. C., 394, opinion by Associate Jus t i ce  Brorcn, wherein it was held 
that except mhen otherwise controlled by an  arbitrary rule of law, as 
by the rule in Shelley's case, the question was largely one of intent, and 
if on a perusal of the entire instrument, including the habendunz, i t  
clearly appeared that  a lesser estate was liltended than that  conferred 
in  the premises, such a construction should prevail and the intent of 
the grantor be giren effect, a caw that  has been cited with a p p r o ~ a l  in 
numerous decisions of the Court. 

Considering the record in  view of these positions and in  full recogni- 
tion of the principle approred in l ' r ip le t t  v. W i l l i a m s ,  we are of opinion 
that his Honor was clearly right i n  his decision that  the plaintiff can 
malie a good title to the property. I n  the premises of the  deed a fee 
simple in  the property is clearly conreyed to plaintiff and his sister- 
it says so ill express term-and there is  nothing in t h ~  subsequent por- 
tions of the deed that  is necessarily repugiiant to the eztate and interest 
so definitely conferred. 

True, in the h a b e n d u m  the deed seems to indicate that  the grantees 
should first be the recipients of a life est:\te and v i th  a life estate to 
the surrivor, but in this part  of the deed the interest conveyed would 
seem to be a fee simple under the rule in Shelle!y's case, TT'alker v .  Tay- 
lor, 144 N .  C. ,  17.5, and assuredly there is in the habcmZzim no repug- 
iiancy expressed with sufficient cleanless to affect or modify the definite 
estate in fee simple conreyed to plaintiff and his sister in the premises 
of the deed. The sister har ing  died leaving a last will and testament 
conreying all of her interest to plaintiff, in our opinion, as stated, the 
title offered is a good one and defendants must be helc to comply with 
their contract of purchase. 

Affirmed. 
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Ilv RE MORTGAGE SALE O F  J. H, WARE PROPERTY. 

(Filed i May, lV24.) 

I .  Sales-Mortgages-Statutes-Clerks of Court-Jurisdiction. 
Uiider the provisions of C. S., 2591, the clerk of the court has no juris- 

~liction. except to order a resale of land sold under the poner of sale of 
:I mortsare nlien, nitliin the ten clays required by the statute, tlie bid 
at  the sale has been raised: and a mere statement made a t  the fore- 
(~Iosnre sale that the purchase price be paid in cash upon confirmation. 
inll~lies only that the cash ~ o u l d  be required if the bid should not be 
rniqcd in the amount and t i m ~  prescribed by  lax^. 

2. Same-Appeal. 
The discretion vested in the Supxior  Court judge on appeal from the 

c l r ~ k .  ('. S., 637, to hear and determine the matter in controversy, unless 
~t a11l)c.ar to him that justice IT-ould be more cheaply or speedily admin- 
i$tt.lcvJ by remanding it  to the clerk, cannot confer jurisdiction on the 
judqe to pass upon tlie reasonableiless of the price of land  old under 
the po\\cr of sale in a mortgag~.  nhelein the clerk has no author it^ 
antler C'. S.. 2591. to further pass thereon in the absence of an increased 
bid. 

. \PPF LL by J. H. W a r e  f r o m  S h n v ,  J., a t  Nor-ember Term,  1923, of 
D I T - r m o s .  

O n  2 1  X a r c h ,  1920. J. H. W a r e  executed t o  Mrs.  31. l \ lcIntyre a 
mortgage to secure a n  inclebtedi~ess of $2,000. T h e  mortgage Tvas duly 
rccorrlecl. .lfter default i n  payinsilt of the indebtedness, t h e  mortgaged 
land n:ii adwr t i sed  under  the  p o n e r  of sale i n  said mortgage and  sold 
on 27 September, 1923. T h e  p r o c ~ e d i n g s  were regular  in all  respects. 

Tlic cale n a s  reported to  the  clerk of t h e  Superior  Court  of Daridson,  
and no adranee  bid h a r i n g  l -mn filed by the clerk, the mortgagee on 
11 October. 1923, a e c u t e ( 1  to  t h e  purchaser  a deed f o r  said lands which 
n n s  probated 1 6  October, i923 ,  and filed for  registration i n  t h e  office 
of rhc r lerk the nest  d a y  a t  ':I5 a. 111. Thereafter ,  on 1 7  October, t h e  
appellant filed his  petition asking as  a mat te r  of equity tha t  confirma- 
tion of said sale be refused and  a resale ordered on t h e  allegation tha t  
:he l ~ r i c e  paid \ \ as  iriatlequate and tha t  tlie notice of sale had  stated 
thar t h e  terms of sale n e r e  caqh on confirmation, but t h a t  t h e  sale had 
not been confirmed by t h e  ~ l e r k .  T h e  clerk of t h e  court refused to g ran t  
the  petition, and  on appea1,to the  Superior  Court  the  judge, upon t h e  
abore facts  as  founil by t h e  clerk, and af ter  henring f u r t h e r  eridence 
a ~ l d  argument ,  affirmed t h e  judgment of t h e  clerk, holding t h a t  h e  h a d  
n o  polver to  sot aside t h e  sale, but  added t h a t  if h e  h a d  t h e  power he  
would i n  h i s  discretion set it  aside. Appeal  by  petitioner. 

T;lTa7ser $ W a l s e r  for  pe t i t ioner .  
11. R. K i s e r  for  appel lee .  
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CLARK, C. J. There is no allegation in the petition of any fraud nor 
of any irr~gularity,  and upon the facts found by the clerk, the sale was 
in every respect regular. 

C. S., 2591, provides: "I11 the foreclosure of mortgages or deeds of 
trust on real estate, or in the case of the public sale of real estate by an 
executor, administrator, or administrator with the wil' annesed, or by 
any person by virtue of the pover contained in a d l ,  the sale shall not 
be deemed to be closed under ten days. If in ten dajs  from the date 
of the sale, the sale price is increased ten per cent whei-e the price does 
not exceed five hundred dollars, and five per cent where the price exceeds 
fire hundred dollars, and the same is paid to the clerk of the Superior 
Court, the mortgagee, trustee, executor, or person offering the real estate 
for sale shall reopen the sale of said property and advertise the same 
in the same manner as in the first instance." 

I n  re Sermon's Land, 182 N. C., 125, Hoke, J., says: ('The statute, 
see. 2591, in express terms provides that any and all sales of this kind 
shall remain 'unclosed for ten days,' but it confers no power on the clerk 
to make any orders in the matter except in case of an incarease of bid, nor 
is any report required to be made in any other instance That and that 
alone is the basis for his interference in sales of this kind. I t  might be 
well in the case presented that the law should give the clerk jurisdiction 
to make the order that justice and right would require, but thus far the 
statute has not done so, and we are not at liberty to go beyond the 
statutory provision." 

I n  Pringle v. Loan Assn., ibid. ,  317, it is said: "This statute has been 
construed at this term, I n  re Sermon's Land, ante, 122, not to require a 
report to the clerk of every sale made under a mortgage with polver of 
sale, but that in-all such cases, if the prescribed amour t of the raise in 
bid is guaranteed or paid to the clerk, he shall require {he mortgagee or 
trustee to advertise and resell on fifteen days notice. I n  short, the con- 
dition of a mortgagor in a mortgage with the power of sale is assimi- 
lated to the condition of property sold under the decrc.e of foreclosure 
so far as the right to set aside the bid at the first sail? and to require 
a resale.'' 

No raised bid having been filed, there wiis no authority or discretion 
vested in the clerk or judge to set aside the deed to the purchaser. The 
mere statement in the order of sale that it be for cash upon confirmation 
meant only that the cash would be requiwd if the bid was not raised 
in the time prescribed by law. 

The appellant inyokes C. S., 637, which provides that "Whenever a 
ck i l  action or special proceeding begun before a clerk of the Superior 
Court is for any ground whaterer sent to the Superior Court before 
tho judge, the judge has jurisdiction; and it is his duty, upon the re 
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quest of either par ty,  t o  proceed to hear  and  determine al l  matters  i n  
controrersy i n  such action, unless i t  appears  to  h i m  t h a t  justice would 
be morc cheaply and  speedily administered by  sending t h e  action back 
to be proceeded i n  before t h e  clerlr, i n  which case h e  m a y  do so." T h i s  
is  a r e r y  n i s e  statute, and  i t s  purpose x i s  to  prevent sending cases 
back~vards  and  forwards f r o m  t h e  clerlr to  tlle court,  on perhaps mere 
technicalities, by pro \ id ing  t h a t  ~vl len t h e  mat te r  h a d  rcached t h e  court 
f o r  a n y  ground ~ h a t e r e r ,  t h e  judge h a d  t h e  discsetion to proceed and 
render a final decision. I t  does not g i r e  t h e  judge a n y  jurisdiction, or 
a n y  additional discretion more  t h a n  1112 ~ ~ o u l t l  have had  if t h e  case had  
come to h i m  i n  a n y  other manner  except t h a t  ho might  proceed and  
determine i t  without  tlie fo rmal i ty  of re tu rn ing  i t  to  tlle clerk. 

T h e  order of tlie judge refusing to set aside the  sale upon  this  peti- 
t ion must  he 

Affirmed. 

JOHK TAN DYKE V. CHADWICK-HOSRIKS CONPANY. 

(Filed 7 May, 1924.) 

Segligence-En~plopr and Employee-Damages-Proximate Cause-In- 
tcrvening C a w e I n d i c t m e n t .  

In an action to recover damages by an employee of a corporation on 
the ground that defendant's rice-princilxd sent him with a message to 
another and dangerous employee, unlrnonn to plaintiff a t  the time, wl-hich 
resulted in the plaintiff linocking him down in self-defense and killing 
him, and being tried for manslaughter and acquitted: Held, the plain- 
tiff's humiliation and expense in being indicted a re  too remote for a 
recovery of damages, and the State alone being an independent and inter- 
vening cause of the indictment, the prosimate cause of the damages 
alleqed \\-as not that of the def&dnnt, and a judgment as  of nonsuit on 
the cvicience, on defendant's motion under the statute,  as properly 
allowed. 

CLARKSON, J., did not sit. 

APPEAL by plaintiff f r o m  H a r d i n g ,  J., a t  September Term,  1923, of 
~IECI~LEP~BURG. 

C i r i l  action t o  recover damages f o r  an alleged negligent injury.  
F r o m  a judgment of nonsuit,  entered on motion of the  defendant a f te r  

the  plaintiff had  introduced his  evidence and  rested h i s  case, plaintiff 
appeals. 

.I. F.  Flolcers for plaintif. 
Tilleft & G u t h r i e  for de fendan t .  
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STACY, J. There was allegation and evidence tending to show that 
plaintiff, an employee in defendant's cotton mill, was instructed by 
W. M. Kirby, an overseer mith authority to gire such direction, "to go 
to the weave room and get the air hose and come by thc machine shop 
and tell Mr. Blackwell to turn on the air in the card room." I t  was 
Blackwell's duty to turn on the air when so requested. Plaintiff sought 
to show that Blackwell bore the reputation around the mill of being an 
erratic and dangerous man, and that this was unknovn to him at the 
time. When plaintiff delivered his message, it seemed to irritate Black- 
well ; he began cursing the overseers, ordered plaintiff art of the machine 
shop and advanced towards him in a threatening attitude with a piece 
of gearing in his hand. I n  consequence of this conduct plaintiff struck 
Blackwell in the mouth with his fist and knocked him to the concrete 
floor. From the injuries thus received, Black~vell died that night. The 
plaintiff mas a young, strong, vigorous man, vhile B1:ickwell mas frail 
and delicate, 65 years of age, and weighed about 85 pounds. 

As a result of Blackwell's death, the plaintiff was arrested and tried 
for manslaughter. The jury returned a verdict of "not guilty." Plain- 
tiff brings this suit to recover damages of the defendsnt for time lost, 
humiliation suffered on account of bcing put in jail and tried for man- 
slaughter, lawyer's fees and other like charges arising, as he alleges, out 
of his being indicted and tried for the killing of Blackwell. 

There is no allegation or evidence tending to show that the defendant 
had anything to do with plaintiff's arrest, or subsequent indictment and 
trial. The action is not for false arrest or malicious prosecution, but 
plaintiff seeks to recover damagrs by reason of the defendant's alleged 
negligence in sending him into a known place of danger. 

The specific alleged negligent act of which the plairtiff complains is 
that Kirby instructed him to go to the machine shop of the defendant's 
mill and tell Blackwell to turn on the air in the card room; that Kirby, 
mith knowledge of Blackwell's reputation of being "an erratic and dan- 
gerous man," failed to notify plaintiff of this circunistance, and that 
said conduct on Kirby's part was such negligence as entitles the plaintiff 
to maintain this action against the defendant. 

The only concrete evidence tending to show Blackwell's reputation 
was that on one occasion when Kirby went to the machine shop Black- 
well talked to him in a manner "not proper to the occasion"; and at  
another time he made a demonstration towards Mr. Whitaker, a co- 
employee, and laughingly put a handful of iron shavings in his collar. 
Kirby said he sent the plaintiff down to the machine shop to keep from 
going himself because he had had trouble with Blaclrwell three days 
before. 
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I t  will be observed that the plaintiff was not injured by Blackwell; 
he had no trouble in defending himself; his arrest and subsequent trial 
were not brought about at the instigation of the defendant, but this 
was done by the State, an intervening, independent agency. We think 
the defendant's motion for judgment as of nonsuit was properly a l l o ~ ~ e d .  

I n  order to establish a case of actionable negligence in a suit like 
the present, the plaintiff must show, first, that there has been a failure 
to exercise proper care in the performance of some legal duty which the 
defendant owed the plaintiff, under the circumstances in which they 
mere placed, proper care being that degree of care which a prudent man 
should use under like circumstances when charged with a like duty; 
and second, that such negligent breach of duty was the proximate cause 
of the injury-a cause that produced the result in continuous sequence 
and without which it would not have occurred, and one from mhich any 
man of ordinary prudence could have foreseen that such a result was 
probable under all the facts as they existed. Ramsbottom v. R. R., 135 
K. C.. 41. 

~ e ' t h i n k  the damages sought to be recovered by the plaintiff are too 
remote, even if Kirby were negligent in giving the order in question, 
which is not conceded. I n  Johnson v. R. R., 184 X. C., p. 104, the 
pertinent rule is stated by Walker, J., as follows: "The rule in actions 
ex delicto is that the damages to be recovered must be the natural and - 
proximate consequence of the act complained of. This is the rule when 
no malice, fraud, oppression, or evil intent intervenes. The damages 
which may be considered as arising naturally, according to the usual 
course of things, from the breach of the contract, are substantially the 
same as damages which are the natural and proximate consequences of 
the wrong complained of. 'There is one principal difference in the ele- 
ment of damages obtaining in breach of contract and consequential 
damages arising from a tort. I n  the one case damages are recovered, 
as a rule, on relevant facts in the reasonable contemplation of the parties 
at the time the contract is made, and in the other on the facts existent, 
or as they reasonably appeared to the parties at the time of the tort 
committed.' Peanut Co. v. R. R.. 155 N. C.. 152." 

The record presents no reversible error, hence the judgment of nonsuit 
entered below must be upheld. 

Affirmed. 

CLARKSON, J., did not sit. 
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STATE v. H. H. YOUNG. 

(Filed 7 May, 1924.) 

F i r e e C r i m i n a l  La\v-EvidencsJIotive-Land1orc1 a n d  Tenant-Auto- 
mobiles-License-Identification. 

Cpon the trial of defendant for setting fire to his tenant's house a t  
night, eridence held sufficient to sustain a verdict of guilty which tended 
to show ill-will on the part of the defendant for his tenant, that an auto- 
mobile was seen about the time of the fire in front of the tenant's house, 
afterwards identified as that of the defendant by the peculiar marking 
of the imprint on the ground of its tires, find by the lirense number; and 
testimony of witnesses was properly admitted which tended to show that 
by experiments made shortly thereafter a witness to the fact could have 
seen the number on the car under the circumstances, and that the im- 
print of the tracks of defendant's automobile were identical with those 
made by the one the witness had seen there when the experiments were 
made, in the absence of defendant and without having notified him to 
be present. 

, ~ P P E A L  by defendant from Long, J., at  September Term, 1923, of 
Rowax. 

dtto~ney-General JIanning and Assistant Attorney-(:enera1 S a s h  for 
the State. 

T .  F .  Hudson and R. Lee Wright for defendant. 

CLARK, C. J. T h e  defendant'mas convicted of burning a dmelling- 
house in  the possession of W. H. Wilson, his tenant. The  house was 
situated seven or eight miles south of Salisbury on the public road. I t  
was burned Saturday night, 24 March, 1923, between 8 and 9 o'clock. 
The  eridence showed that  the  defendant and his said tenant were on 
very unfriendly terms, and that  the defendant had made threats against 
tenant and had brought summary proceedings in ejectment before a 
justice of the peace shortly before the burning, in which the defendant 
had lost. There was evidence that  the defendant knew that  neither 
Wilson nor any member of his family were in the house; that  they 
usually slept there in the  daytime and worked a t  n ~ g h t  in Spencer. 
The house was insured. 

The  evidence connecting the defendant with the crime was circuin- 
stantial. I t  was in eridence that  a car was seen parked a t  about the 
time of the fire on the road near the building by one Holshauser, who 
testified that  i n  turning the bend of the road the lights of his auto- 
mobile flashed upon this parked machine and that  he  saw the number- 
No. 129,295. H e  was corroborated by Sam Cooper who testified that  
Holshauser told him the incident three days later, and that this was the 
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number on the car. There mere other witnesses who testified that  this 
was the number on the car belonging to the defendant. The  State cor- 
roborated Holshauser by witnesses who described, as he did, the track 
made by this automobile, that  one wheel made the impression of a 
ii 7 , )  T and that  the other wheels made normal tracks. H e  and others 
testified tha t  they went the next clay to where i t  had been parked 
and found it made such tracks. The  testimonv of the State was that  
the tracks made by the defendant's car made exactly the kind of track 
Holshauser testified Tvas made by this parked vehicle. 

There was evidence that  an  experiment was made by Holslmuser in 
the car in ~vhich  he was riding by which he flashed the light at the 
same turn  in the road and that  it was sufficient to read the number of 
the car standing where this car had stood on the night in question. 
There v a s  also evidence that  there was an oil can in a bush near the 
burned house which was identified as the property of the defendant. 

There was also evidence that  the tracks leading u p  the lane to the 
house and in the direction of the autonlobile corresponded with the 
nleasurement of the tracks made by the defendant. 

The  defendant excei~ted to the evidence of the ineasurements and 
comparison of the tracks of the automobile, and of the experiments as 
to flashing a light on an autonlobile parked where Holshauser said this 
m s  parked, and the ability to read the number of the machine. 

I n  8. v. .Jforris, 84 X. C., 756, the Court said:  "We know of no prin- 
ciple of law or rule of evidence in which the testimony offered bx the 
State in regard to the examination of the tracks and boots of the pris- 
oner should have been excluded because made in the absence of the 
prisoner or without notice to him to be present. The  counsel ~ v h o  
;rgued the case here for the  prisoner cited-us to no authority in sup- 
port of the position, and i t  is difficult to conceive that  any such could 
be found. . . . The prisoner's counsel did not strenuously urge this 
point upon the court, but laid the stress of his argument upon the in- 
competency of the evidence in relation to the tracks, and their corre- 
spoklence with the prisoner's boots, because i t  did not appear that  the 
witnesses \+o testified to those matters were experts, or acquainted with 
the tracks of the prisoner. . . . But  it has been so frequently and 
so recently decided by this Court, and so clearly taught i n  all the ele- 
nmentarv authors. thit it  is not necessary that  a witness should be an 
expert to entitle him to testify as to the identification of tracks, and 
their correspondence with the shoes that  may be worn by parties on 
trial, as to leave it no longer an  open question." 

The competence of the eridence of the measurements of the tracks 
was he)d competent also in S. v.  Freeman, 146 S. C., 618; S. v. Reitz, 
83 S. C., 634; S. v. Graham, 74 N. C., 646; S. v. Daniels, 134 S. C., 
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641; 8. v. .Martin, 173 N. C., 808; S.  z'. Adams, 138 N.  C., 691-696; 
S.  v. Gmfith, 185 Y. C., 789. 

I n  S. z'. Freeman, 146 K. C., 615, the witness followed the cart tracks 
to within 100 yards of George Freeman's house, and the same men's 
tracks that had come from the store by the side of cari track, and then 
followed the mule track a quarter of a mile farther, to Frank Freeman's 
house; followed the man's track 100 yards on from cart track to George 
Freeman's house. The same ruling would apply to the tracking of an 
automobile, especially when the track had a peculiarity, as in  this case. 

I t  appears from the testimony in this case that the defendant's car 
made three tracks alike, but one rear wheel made a "V" shape in the 
ground, and when defendant's automobile was seen in Salisbury it had 
on it three tires of the same kind and the same rear tire made a "V" 
in the ground, just such marks as mere made by the automobile parked 
on the side of the road the night the house was burned. 

Experiments to corroborate the testimony of the wilness Holshauser 
were competent, 22 C. J., 755, 759, and numerous authcrities there cited 
from many States. The same character of evidence was sustained in 
Cox v. R. R., 126 N. C., 105; Arrowood 1.1. R. R., ibzd., 632. I n  the 
latter case exactly similar evidence of experiments with headlights was 
held competent. 

The charge was elaborate and the defendant takes no exception to 
any part of it. The defendant had a fair trial, and the jury convicted 
him upon the evidence which, we think, justified the wrdict. I t  mas a 
question of fact for the jury, and they have determined the fact ad- 
versely to the defendant. We find 

No error. 

J. W. GARRISON v. J. F. McGIMPSEY. 

(Filed 7 May, 1924.) 

Contracts-Evidence-Legal Sufflciency. 
To sustain an action upon contract the plaintiff's evidence must be 

sufficient in law to show the mutual agreement of the minds of the parties 
upon the subject-matter. Ozerall Co. v. Holmes, 186 N. C., 431, cited and 
approved as to the definition of a contract. 

APPEAL by defendant from Long, J., and a jury, at  January Special 
Term, 1924, of BURKE. C i ~ i l  action. 

Avery & Hairfield for plaintiff. 
Avery & Ervin and Spainhour & Xull for defendanr. 
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CLARKSON, J. From a careful examination of the entire evidence, as 
appears from the record in this case, we are of the opinion that there 
is no sufficient evidence to be submitted to the jury that there was a 
contract for the lease of a piece of land for the use of which plaintiff 
sued the defendant. 

TVe find no error in the charge of the court below as to what consti- 
tutes in lam a contract. The charge is in  accordance with the decisions 
of this ,State. We are of the opinion that there was no sufficient evi- 
dence to be submitted to the jury that a contract existed between the 
parties. 

This Court, citing many cases, in Overal l  Co.  v. H o l m e s ,  186 N.  C., 
431, defines a contract as follows: 

"A contract is 'an agreement, upon sufficient consideration, to do or 
not to do a particular thing.' 2 Blackstone Com., p. 442. There is no 
contract unless the parties assent to the same thing in the same sense. 
A contract is the agreement of two minds-the coming together of two 
minds on a thing done or to be done. 'A contract, express or implied, 
executed or executory, results from the concurrence of minds of two or 
more persons, and its legal consequence are not dependent upon the 
impressions or understandings of one alone of the parties to it. I t  is 
not what either thinks, but what both agree.' " 

For the reason stated there must be a 
New trial. 

A. H. WEEDON r. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 7 May, 1924.) 

1. Appeal and Error-Certiorasi-Jlotio11~-R~~ord Proper. 
The Supreme Court will not assume that an appeal has been taken in 

the Superior Court, in the absence of the filing of the record proper or 
adequate certification from the clerk of the court to that effect. 

In order to have the Supreme Court exercise its discretionary power to 
grant the writ of certiorari, which is not controlled by the agreement of 
the parties, the appellant is required to make his motion therefor not 
later than the call of his district, and in conformity with the rules of the 
Court. 

PETITIOK for writ of certiorari,  filed by plaintiff, appellant, on 25 
April, 1924. 

Rogers  & Rogers  for petit ioner.  
Roun t ree  & C a r r  for respondent.  
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STACY, J. This case was tried in the Superior Cou1.t of New Han- 
orrr County of the Eighth Judicial District, at  the October Term, 
1923, and resulted in a judgment of nonsuit. Notice and entries of 
appeal were duly noted at said term, and statement of case on appeal 
to this Court was being prepared by plaintiff's counsel, J. Felton Head, 
when he was suddenly taken ill and died 27 February, 1924. 

Upon the call of the docket from the Eighth Judicial District on 18 
March, 1924, plaintiff filed a motion in this Court, asking that he be 
allowed until the Fall Term, 1924, within which to pel-feet his appeal. 
This motion was denied because the record proper had not been docketed 
here, and there was nothing in this Court upon which the motion could 
be predicated. Appellate courts, in the absence of the I-ecord proper or 
adequate certificate from the clerk, will not assume that a giren case 
has been instituted in the trial court. 

The present application for a writ of cediorari is based upon a tran- 
script of the record proper, filed in this Court on 25 April, 1924, but 
the'application must be denied as it was not made in apt time. This 
should h a w  been done not later than the call of the docket from the 
Eighth Judicial District, as the case comes from that district. Speak- 
ing to a similar question in dIimnzs v. R. R., 183 N. C., 436, it was said 
that a case tried in the Superior Court at the April Term, 1921, should 
have been docketed in this Court and heard at  the Fall Term, 1921, "or 
at least the record proper should hare been seasonably docketed here 
and motion duly made for a certiorari. This latter writ is a discretion- 
ary one, and counsel may not dispense with it by agreement." 

This disposition of plaintiff's petition will work no great hardship 
upon him, in the instant case, as i t  appears that the suit mas brought 
in  forma 21aziperis, and the year \Tithin ~ h i c h  anotker suit may be 
brought after nonsuit has not yet expired. 

Petition denied. 

SEABOARD AIR LIXE RAILWAY COMPANY v. CITY O F  PtIOlr'ROE 
ASD JAMES McNEELY. CITY TAX COLLECTOR. 

(Filed 7 ;\lay, 1924.) 

THIS is a c i d  action for permanent restraining order, heard before 
Slzazc*, J., at February Term, 1924, of C s ~ o s .  lppea l  by plaintiff. 

J .  F .  ,IIilli~~en for plaintifl. 
Par7;er (6 Cmig for defendant. 
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C L A K I ~ O S ,  J. F o r  t h e  reasons gi.ien i n  t h e  case of J. T. S h u f e  c.  
C i t y  of X o ~ z r o e  and J a m s  X c S e e l y ,  C i t y  Tan: Collector, the  judgment 
of t h e  court  below dissolring t h e  restraining order  againqt t h e  ci ty  of 
X o n r o e  and  J a m e s  BlcSeely, city t a x  collector, and  refusing a perma- 
nent restraiiiiiig order o r  injunct ion,  and  disnlissing plaintiff's action, 
~ v a s  correct, and  the  judgment rendered i n  t h e  above case is  hereby 

Affirmed. 

MONROE ICE AKD FUEL CORIPAKT v. C I T Y  O F  MONROE 
AND JAMES McNEELT, CITY TAX COLLECTOR. 

(Filed 'i May, 1924.) 

THIS is  a c i r i l  action f o r  permanent  restraining order, heard  before 
Shax ,  J., a t  F e b r u a r y  Term,  1924, of UNION. -1ppeal by plaintiff. 

J .  F .  Xi l l i l ien for plaintifj .  
Parker  & Craig for defendant.  

C ~ a n x s o x ,  J. F o r  t h e  reasons given i n  t h e  case of J. T. S h u t e  c. 
City of J lonroe and James  X c S e e l y ,  C i t y  T a x  Collector, t h e  judgment 
of t h e  court below dissolving t h e  rcstraining order  against t h e  ci ty  of 
X o n r o e  and  J a m e s  X c S c e l y ,  city t ax  collector, and  refusing a perma- 
nent restraining order o r  injunction, and  dismissing plaintiff's action, 
n.as correct, and  t h e  judgment rendered i n  t h e  above case is  hereby 

,\ffirmed. 

STATE r. RUBE BBRBEE. 

(Filed 14 May, 1924.) 

1. Constitutional Law-Contracts-ImprisonmentDebtStatute5-Inn- 
keeper--Boarding Houses. 

The misdemeanor prescribed by C. S., 4284, for one who obtains lodging. 
food. or accommodations from an inn, boarding or lodging place, expressly 
applies, by the expression of the statute, when the contract therefor has 
been made \\ith a fraudulent intent, and this intent also exists in his sur- 
reptitiously absconding and removing his baggage without having paid his 
bill, and this statute is not inhibited by Article I, section 16, of the State 
Constitution, as  to imprisonment for the mere nonpagment of a debt, 
either in a ciril action or by indictment. 
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In order to convict under the provisions of C. S., 4284, it  is necessary 
for the State to show the fraudulent intent, of the one who has failed or 
refused to pay for his lodging or food a t  an inn, boarding house, etc., or 
the like intent as to his surreptitiously leaving with his baggage without 
having paid his bill; and evidence tending only to show his inability to 
pay, under the circumstances, but his arrangement with the keeper of the 
inn or boarding house to pay in a certain way and within a fixed period 
after leaving, and his payment in part, and that his wife, remaining 
longer than he, thereafter took away his baggage without his knowledge 
or participation therein, and in the separation following he received no 
benefit therefrom, is insufficient for a conriction of the statutory offense. 

APPEAL by defendant from Harding, J., at  J anua ry  Term, 1924, of 
CABARRUS. 

Indictment for wrongful and uplawful failure to pay a board bill to 
one Mrs. Cline, and for surreptitiously removing baggage from the 
boarding house of prosecutrix without paying his  board bill. There 
was verdict of guilty, and from judgment thereon defendant appealed, 
assigning for error the refusal of his Honor to discuss the  case a t  the 
close of the State's evidence as i n  judgment of nonsuit. 

Attorney-General Alanning and Assistant Attorney-GI?neral Xash f o ~  
the State. 

Xaness & Sherrin for defendant. 

HOKE, J. Our  Constitution, Article I, section 16, provides that  there 
shall be no imprisonment for debt except i n  cases of fraud, and the 
authoritative cases construing this and other like sections here and 
elsewhere are  to  the effect that  the inhibition extends to imprisonment 
for the mere nonpayment of a debt either i n  a civil a c t i m  or by indict- 
ment involving the power to imprison. Xinton v. Early, 183 N .  C., 
200; S.  v. NcRae, 170 N.  C., 712; 8. v. Grifin, 154 N .  C., 611; 8. v. 
Williams, 150 N. C., 802; Bailey v. State of Alabama, 219 U.  S. ,  219. 

The  statute under which the indictment is drawn, C. S., 4284, makes 
it a misdemeanor for one to  obtain lodging and food or accommodation 
a t  a n  inn or boarding house or lodging house without paying therefor, 
with intent to defraud, or who obtains credit a t  such houses by any 
false pretense, or who, after obtaining such credit or accommodation 
a t  these places, absconds and surreptitiously removes hie baggage there- 
from without paying for his food, accommodation, etc. 

I t  is clearly drawn in deference to the Constitutional provision above 
cited, and has been directly approved in S.  v. Hill, 166 N.  C., 298, on 
the ground that  i n  order to a conviction under i t  there must have been 
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fraud or false pretense in the making of the contract, or that a defend- 
ant should have absconded and surreptitiously removed his baggage 
without paying his bill, both being terms indicating a fraudulent pur- 
pose, and in several other decisions presenting the question, i t  has been 
held that the penalty of imprisonment could not be imposed for the 
mere failure or refusal to pay, under this or any statute of similar 
import. 

Thus, in Xinton v. Early, supra, it was said: "But in  our opinion 
the statute referred to, imposing as it does the punishment of fine and 
imprisonment for abandoning a tenancy or crop, without paying for 
the advances made by the landlord, and without requiring any allega- 
tion or proof of fraud, either in the inception or breach of the contract, 
is in violation of our Constitutional provision, Article I, section 16, 
~i-hich inhibits 'imprisonment for debt except in cases of fraud.' This 
has been virtually held in S. zT. TPilliams, 150 X. C., 802, wherein the 
Court decides, the present Cflzief Justice delivering the opinion, that 
without arerment of fraud, a bill of indictment under this section, then 
Rer., 3366, should be quashed. And, for the same reasons, the clause 
of the statute making it indictable for a landlord to fail and refuse to 
furnish advancements as per agreement is an invalid provision, for, 
without either averment or proof of fraud, both are ordinary breaches 
of contract, for which the parties charged may only be held for the civil 
liability. d similar decision appears in 8. v. Griffin, 154 IT. C., 611, 
~vhere a conviction, under C. S., 4281, Rev., 3431, for obtaining money, 
etc., under a promise to begin certain work, and wilful breach, was 
set aside for lack of any proof of fraud in the transaction other than 
the obtaining of the adrances under the promise to begin the work and 
a failure to comply. And the same general principle is approved and 
applied by the Supreme Court of the United States in  Bailey v. Ala- 
bama, 219 0. s., 219, a decision which this Court recognized as con- 
trolling in the Gri f in  case, supra." 

And in S. v. XcRae,  supra, after setting aside a conviction under the 
present statute on the grounds that the prosecutrix was not maintaining 
a boarding house within the meaning of the statute, the opinion closes 
with the additional reason, as follows: "There is also another fatal 
objection to maintaining the prosecution, and that is, a failure to pay 
is not sufficient evidence of an intent to defraud," citing 8. v. Griffin, 
154 X. C., 611. S. v. X c R a e  being a case where a defendant, having 
boarded with the prosecutrix for nine weeks, under a promise to pay 
$2.50 per week, left without making any payment. 

Considering the record in view of these and similar cases, we are of 
opinion that the conduct of defendant was not such as to justify or 

45-187 



706 I K  T H E  SUPREME COURT. [I87 

permit the inference of criminality as defined and contemplated by the 
statute. The prosecutrix, the only witness for the State, testifying in 
chief as follows : 

"Rube Barbee and his wife boarded n-ith me. His  wife came on 6 
January and stayed until about 11 Nay. He vorked at the mill and 
then he quit. H e  didn't exactly leave. H e  came back to get his meals. 
His wife said to him, 'Rube, you are going to leave the job and you 
can't pay Mrs. Cline.' And he said, 'You never mind, [: will pay Mrs. 
Cline for my board if I don't work.' 

"I told him I n-as living in the company's house and keeping boarders 
who worked in the mill. H e  said, 'I will be in Saturday morning and 
pay your board.' H e  always stayed out late, and I never saw him until 
two weeks after that. His wife went to her father's and brought Rube 
back home with her Sunday evening. He  went in the mill Monday 
morning and they paid him up, and he said, 'They paid me up this 
morning and I will have to leave and go off and hunt a job. I will 
l e a ~ e  you $5 at  the cafe or the barber shop.' I sent the little boy and 
got that. H e  said, 'Mrs. Cline, I will give you a written order to show 
you that I will pay you $25 the 25th day of February, and the balance 
in two weeks.' When he left his bill mas $62. 

"He went off and left his wife and two children n i th  me. They 
stayed there from 15 February until about 11 May. H e  never did come 
back to pay me. His wife stayed there for about six w e k s  after Rube 
left before going to work, and she went to Concord and rook out a war- 
rant for Rube. Rube did not come back. She stayed after that until 
about 11 May. H e  did not pay her board or his. Whew his wife left 
she went to the trunk; she was going to her father's; she took away 
all the clothes that were fit to wear, and Ivent to Rube's trunk and 
carried them off too. Rube did not come hack to pay me. H e  never 
sent me any more money. 

"His wife paid her board after she went to work, and paid while she 
was working. Rube Rarbee owes me $102 for himself and children. 
He  sent me a money order for $2 on board and said, 'I will pay you a 
little along until I get you paid.' H e  has never paid me any more. 
This was last July." 

And from this, the only testimony offered, v e  find nothing beyond a 
failure or refusal to pay the debt, and as to taking away the clothes 
of defendant, which seems to hare chiefly inspired the p~osecution, that 
Tyas done by his wife, and there is no evidence ~ h a t e r e r  that defendant 
either advised or procured it or that he had any knowledge of it. The 
last heard of the two, she was having him prosecuted for nonsupport, 
and there is nothing in the record to show that the wife took the clothes - 
to him or that they have ever renewed their marital association. 
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A s  to defendant himself, when h e  lost his  place a t  t h e  mi l l  and  went 
away, avowedly t o  seek another  job, h e  paid $5 on account and  gave 
her  a wr i t t en  acknowledgment of t h e  debt, a n d  h a s  since sent her  $2 on 
i t  wi th  a renewed promise of eventual payment. S o  f a r  as  h e  v a s  con- 
cerned, h e  went axray with nothing but what  h e  was then wearing, leav- 
ing t r u n k  a n d  clothes a t  t h e  boarding house, and  there i s  not a par t ic le  
of eridence t o  show tha t  he  h a s  eyer received either, or t h a t  h e  had  any-  
th ing  t o  do wi th  their  removal. 

O n  t h e  facts  presented we  a r e  of opinion, as  stated, t h a t  t h e  motion 
f o r  nonsuit should have been allowed and  the  prosecution dismissed. 

Reversed. 

hIATS hIILLS v. LAWRESCE McRBE. 

(Filed 14 May, 1924.) 

Vendor and Purchaser-Contracts-Performance-Bargain and Sale. 
Where the acceptance of an offer of purchase of cotton a t  the then mnr- 

ket price is made conditional upon the prompt action of the proposed pur- 
chaser in examining samples sent him, with no time limit definitely fixed, 
and there is eridence of his delay on a rising market beyond a reasonable 
time in which such purchaser could have acted, the question as  to whether 
there was a complete contract of bargain and sale is one for the jury, and 
defendant's motion as  of nonsuit thereon should be denied. 

Same-Damages. 
Ordinarily, the measure of damages caused by the vendor's breach of 

contract in failing to deliver cotton to the vendee, on a rising market, is 
the difference between the contract price and the reasonable market price 
a t  the time when and a t  the place where the cotton should have been 
delivered, according to the time fixed therefor by the terms of the con- 
tract. 

Same-Minimizing Damages-Evidence-Burden of Proof. 
Where, upon a rising market, there is no definite time fixed for the 

acceptance by the purchaser of cotton a t  the price a t  the time of the offer. 
and the question of the reasonableness of the time of the acceptance 
arises in the case, upon notice a t  a later time by the seller that he 
regarded the proposal of sale a t  an end for failure of acceptance, and 
that he would not ship the cotton a t  the price named, it  is required of the 
proposed purchaser, in the exercise of ordinary care and prudence, that he 
minimize the loss of the proposed seller by buying the cotton, of the same 
quantity and grade, a t  the price prevailing on the open market after the 
time of notice given, with the burden of proof in this respect upon the 
proposed seller that he could reasonably have done so. 

APPEAL by  defendant f r o m  Harding, J., a t  December Term,  1923, of 
GASTOY. 
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Civil action to recover damages for an alleged breaci of contract in 
connection with the sale of 50 bales of long-staple cotton. 

From a verdict and judgment in favor of plaintiff, the defendant 
appeals, assigning errors. 

Garland B A u s t i n  and X a s o n  B N m o n  for plaintiff. 
W o l t z  & W o l t z  and Geo. TI'. TI'ilson for defendant. 

STACY, J. There was evidence tending to show that on 28 April, 
19.22, in response to defendant's inquiry, the plaintiff offered by letter 
written from Gastonia, K. C., to buy from the defendant, who lived in 
Greensboro, N. C., 50 bales of long-staple cotton on the basis of "today's 
market of 25 cents," delivery to be made at Cramerton, N. C. Defend- 
ant accepted this proposition by wire on the following day and mailed 
samples in accordance with understanding. Correspondence ensued be- 
tween the parties, and on 9 May defendant wrote .;he plaintiff as 
follows : 

"I have your letter of the 8th, also your letter of the 5th. Your 
proposition of the 28th was to buy the 50 bales at  25 cents landed on 
the then existing market levels. 

"I forwarded the samples and wrote you on the second to look them 
over and advise by wire. 

"Not hearing from you, I concluded that you were not interested, 
and also, in  the meantime, the market mo~red off the levels on which 
you made the offer, so automatically the proposition was killed. 

"On the 5th I wrote and made a price based on July. I will be glad 
to confirm a sale to you at 725 on July for the 50 bales .f  unsold. This 
is splendid value, and it now looks like the staple cotton is going to be 
considerably dearer." 

Without setting out the facts in full, some of which are in dispute, 
we are satisfied, from a careful perusal of the record, ~.iewing the evi- 
dence in its most favorable light for the plaintiff, the accepted position 
on a motion to nonsuit, that his Honor mas correct in submitting the 
case to the jury for them to say whether or not the par1,ies had entered 
into a binding contract of bargain and sale. But as a new trial is to be 
awarded, we refrain from a discussion of this phase of the evidence. 

There was a constant and steady rise in  the market at  this time, until 
cotton of the grade here in question reached its highest price of 33 cents 
on 18 May, and 33 or 34 cents on 23 May. I t  was som~~thing less than 
26 cents on 9 May. Nothing was said as to when delivery should be 
made, and it was in evidence by plaintiff's witnesses that cotton shipped 
from Greensboro to Cramerton would ordinarily a r r i ~ e  within 7, 10 
or 14 days, and one witness said from 3 to 4 weeks. His  Honor in- 
structed the jury that the measure of damages would be the difference 
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between the contract price and the reasonable market price at  the time 
vhen, and at  the place where, the cotton should have been delivered, 
and added further that, ('although notice has been given by the seller 
of his intention not to deliver according to contract, the market price 
as of the date when the delivery should have been made will be taken, 
and not the market price on the date of such notice." 

This is undoubtedly the general rule, especially where the goods are 
to be delivered a t  a specified time and place, and where no time is fixed 
by the contract, the delivery is to be made within a reasonable time. 
35 Cyc., 637; Kipp v .  W i l e s ,  3 Sandf. ( N .  Y.), 585; M f g .  Co. v. Solo- 
mon, 178 Mass., 582; 2 Benjamin on Sales, 1141. 

But this general rule is subject to modification where the defendant, 
as in the instant case, offers evidence tending to show notice to the 
plaintiff that the goods will not be shipped according to the contract, 
and that thereafter the plaintiff had an opportunity to minimize its 
loss by going into the market and purchasing other similar goods. Benj. 
on Sales, see. 1333. This appears to be a very just rule where no time 
for delivery of the goods is fixed by agreement of the parties. The 
"reasonable time" allowed by law in such cases is primarily for the 
benefit of the vendor, and there would seem to be no good reason why, 
upon notice from the seller to the buyer that the goods will not be 
shipped, the vendee should not be required to exercise ordinary care and 
prudence to avoid loss or to lessen the damages resulting therefrom. 

When a party breaches his contract without any valid excuse, the 
courts are not inclined to permit him to prescribe the rights of the inno- 
cent party, but their chief concern is in making the plaintiff whole and 
securing to him his rights under the contract. Register Co. v. Hil l ,  136 
S. C., 277; Smifh v. L u m b e r  Co., 142 S. C., 26. Nevertheless, it is a 
sound principle of law, and certainly approved in morals, that one who 
is injured in his person or property by the wrongful or negligent act of 
another, whether arising en: delicto or ex  contractu, is required to pro- 
tect himself from loss, if he can do so with reasonable exertion or at 
trifling expense; and ordinarily he will be allowed to recover from the 
delinquent party only such damages as he could not, with reasonable 
effort, have avoided. A d v .  Co. v. Warehouse Co., 186 N. C., 197; 8 
R. C. L., 442; 24 R. C. L., 85. "The general principle is fully recog- 
nized with us that, in case of contract broken or tort committed, the 
injured party should do what .reasonable care and business prudence 
require to minimize the loss"-Hoke, J., in Youlmans  v. Hendersonville,  
175 N. C., p. 579, citing a number of authorities in  support of the posi- 
tion. The defendant was denied the benefit of this principle under 
his Honor's charge, and for this reason we are of opinion that a new 
trial must be awarded. 



710 I X  THE SUPREME COURT. [ l87 

Of course, unless the defendant is able to show that  the plaintiff 
could have easily procured cotton of similar quantity and quality in  
the open market, and thus saved itself from part ial  or total loss result- 
ing from the defendant's default, damages should be awarded under the 
general rule, and not under the modification to the rule as just stated. 
I t  would seem to be more in  accord with fairness to require the default- 
ing seller-the party charged with responsibility for breach of the con- 
tract-to prove that  similar goods could have been readily procured in  
the market than  to require the rendee to show that  like goods could not 
be obtained in  the market. Xercan t i l e  Co .  v .  Lusk, 45 Kan., 182; Benj. 
on Sales, see. 1333; Campfie ld  '. S a u e r ,  189 Fed., 576; 38 L. R. A. 
(S. S.) ,  837. 

S e w  trial. 

Is RE MAY BUDGET OF THE BOAR11 O F  EDUCLLTION O F  
TADKIN COUNTY. 

(Filed 14 May, 1924.) 

Schools - Salaries - Statutes - Counties - Trial by Jury-Appeal and 
Error. 

Under the provisions of chapter 136, Public Laws 1'323, a method is 
fised whereby, upon disagreement as to the amount of salary fund between 
the county board of education and county commissionei~s, the matter be 
referred to the clerk of the Superior Court of the county, with right of 
appeal to the judge: Held,  error for the latter to refuse the motion of 
the board of county commissioners for a jury trial thereon, as expressly 
l~rovided by section 1% of said chapter. 

_IPPEAL by the county commissioners of Yadkin and the board of 
education of said county from W e b b ,  ,T., a t  March Term, 1924, of 
PADKIX. 

This is a controversy between the county commissioners of Yadkin 
and the board of education of said county to settle the matters i n  con- 
trorersy between said boards over the May budget for the school year 
1923 under chapter 136, L a m  1923. A11 matters i n  controversy between 
said boards have been settled by ngreenlent except one item of salary 
fund, to wit, the salary to be paid the  Superintendent of Public I n -  
struction of Yadkin County. The  board of education fixed the salary 
of said superintendent a t  $3,000. The  commissioners of Yadkin made 
exception to the same, thinking that  i t  was unreasonable, and presented 
a counter-budget i n  which the salary of the superintendent was fixed 
a t  $2,000 per year. 
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The  matter was referred to the clerk of the Superior Court as pro- 
vided by section 187, p. 50, of the Public School Lax-. T h e  board of 
education protested against the said reference to the clerk, who rendered 
his award, fixing the salary a t  $2,600 and $400 for expenses. From 
such decision both boards appealed to the  judge of the Superior Court, 
the county con~n~iss io i~ers  demanding that  the issue be decided by a 
jury and the board of education insisting that  it was not subject to 
jury trial. The  court, upon the facts agreed, refused a jury tr ial  and 
affirmed the  judgnient of the clerk, and both sides appealed. 

Attorney-General X a n n i n g ,  d s s i s f a n t  Attorney-General S a s h ,  J .  IT. 
Folger, and D. -11. Reece for county board of ed?~rat ion.  

Tl'illiams d Reacis  and Zlolton R. Hol ton  for board of commissioners. 

CLARK, C. J. The  school law provides: "Sec. 175. Tlze Contents of 
the S l a y  Budget.  The N a y  budget prepared by the county board of 
education shall proride three separate school funds:  ( a )  a salary fund, 
( b )  an  operating and equipment fund, and ( c )  a fund for the repay- 
ment of all notes, loans and bonds. 
"(a) The salary fund shall include the salaries of all superintend- 

ents, principals, superrisors, teachers of all sorts, the per diem of the 
county board of education, and the salaries of all other officials author- 
ized by law." 

Section 187 provides that  i n  the event of a disagreement between the 
county board of education and the board of county commissioners as to 
the amount of salary fund or the fund necessary to pay interest and 
installnlents on bonds, notes and loans, the county board of education 
ant1 the board of county conlniissioners shall sit in joint session and 
each board shall h a ~ e  one vote on the question of the adoption of these 
amouiits in the budget. A majority of the members of each board shall 
cast the rote for each hoard. I n  the erelit of a tie, the clerk of the 
Superior Court shall act as arbitrator upon the issues arising between 
said two boards, and shall render his decision thereon within ten days. 
But either the county board of education or the board of county com- 
missioners shall hal-e the right to appeal to the Superior Court within 
thir ty d a ~ s  from the date of the decision of the clerk of the Superior 
Court, and it shall be the duty of the judge hearing the case on appeal 
to find the facts as to the amount of the salary fund and the fund neces- 
sary to pay interest and installment on bonds, notes and loans, which 
findings shall be conclusive. 

"Sec. 188. Commissioners X a y  Demand a J u r y  Trial .  The county 
commissioners shall hare  the right to have the issues tried by a jury as 
to the amount of the teachers' salary fund and the operating and equip- 
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ment fund, which jury tr ial  shall be set at the first succeeding term of 
the Superior Court, and shall h a r e  precedence orer all other business 
of the court." 

Following the case of Board of Education, z.. Com~s. ,  132 K. C., 571, 
i n  which this Court held that  the  prorision of the school law providing 
for the judge to pass upon certain issues of fact Jras constitutional. the 
Legislature then in session passed an  act, chapter 93, Ex t r a  Session 
1921, proriding, "The issues raised shall be tried by a jury a t  the first 
succeeding term of the Superior Court, and shall have precedence orer 
all other business of the court." 

Section 187 of the school law provides that any disagreement that  
might arise b e h e e n  the board of education and the board of county 
conimissioners in making u p  the school budget shall be settled by the 
clerk, and further prorides either party can appeal from his decision; 
and section 158 prorides for a tr ial  by jury of the issue in  question. 

I t  is to be noted that  section 173 provides for a salary fund, expressly 
naming and defining what shall be illeluded under the h d g e t  of salary 
fund, and names "all superintendents." 

TT'e think that  under the words of the statute the board of commis- 
sioners have the right under this statute to have the  issue as to the 
superintendent's salary tried by a jury, anti the judge Tras in error in 
refusing to submit the same. 

Reversed. 

W. E. GLADSTONE r .  hI. AI. SWAIJI. 

(Filed 14 May, 1924.) 

GamiheMoney Received-Contracts-Stock9-3Iargu~-Actions. 
Where the defendant has induced the plaintiff to purchase certain 

shares of stock, througli himself, from his ow11 broker, ,Ipon margin, the 
broker to carry the stock upon its hypothecation with f im as collateral, 
and thereafter the defendant has his broker, unknown to the plaintiff, to 
sell the stock and place tlie proceeds to his own account, and uses the 
same and other moneys upon margin aclrar~ced from time to time by tlie 
plaintiff upon his re~resentation that tlie price of this stock had de- 
creased: Held, the plaintiff may recorer of tlie c1efend:lnt in his action 
the moneys the defendant had thus converted to his own use: and C. S., 
2144, relating to gambling, etc., is not available to the defendant as a 
defense. 

APPEAL by defendant from Lane, J., at  September Term, 1923, of 
FORSYTH. 

Civil action, to recover of the defendant moneys bdonging to the 
plaintiff, and which, i t  is  alleged, the defendant converted to  his own 
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use. I t  is further alleged that the defendant obtained a part of the 
funds, sought to be recovered, by false and fraudulent representations. 
Defense interposed upon the ground that the funds in question lvere 
obtained in connection with a gambling transaction, in violation of 
C. S., 2144. 

There was a judgment of nonsuit in the Forsyth County Court; this 
was reversed on appeal to the Superior Court and the case remanded to 
the County Court for trial. From this judgment and order of the 
Superior Court the defendant appeals. 

Parrish (e. Deal for plaintiff. 
Szuink, Clement & Hufchins f o r  defendant. 

STACY, J. The evidence, taken in its most favorable light for the 
plaintiff, the accepted position on demurrer or motion to nonsuit, tends 
to establish the following facts : 

On 7 February, 1920, the defendant, who had been buying and selling 
stocks, through a broker in New York, came to the plaintiff, his inti- 
mate friend, and advised him to purchase some stock in  the Willys- 
Orerland Company, stating that it would pay six or eight per cent in 
cliridends, with a chance for the stock to increase in value. The defend- 
ant told the plaintiff that he would not have to pay for the stock out- 
right; that he could buy it on the defendant's credit and in his name; 
that the defendant's broker in New York, Joseph Walker 8: Son, ~ o u l d  
carry it upon an advanced payment of one-third of the market price, 
and that the plaintiff could hold the stock until the dividends and the 
increased value thereof amounted to enough to pay the balance of the 
purchase price. The plaintiff bought 25 shares of this stock, paid the 
market price thereof in full, and took it into his possession. 

On 19 April, 1920, the defendant again adrised the plaintiff to buy 
100 shares of Willys-Overland Company stock, and told the plaintiff 
that if he would pap one-third of the purchase price his broker would 
pay the balance and hold the stock as collateral. With this understand- 
ing, the plaintiff delivered to the defendant his check for $405.00 and 

I the 25 shares of stock already purchased, which was to be held by the 
broker as collateral for the payment of the balance of the purchase 
price of the 100 shares of said stock. The 100 shares of stock was 
actually purchased in the market at  $24.25 per share and delivered to 
the broker. 

On 30 April, 1920, eleven days thereafter, the defendant had the 
broker to sell the 125 shares of plaintiff's stock at  $19.50 per share. 
This sale was made without plaintiff's knowledge or consent. The pro- 
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ceeds from said sale, after cleducting the balance due the broker, left to 
the credit of the  defendant in his account wit11 the br2ker the sum of 
$408.75, ~ h i c h  rightfully belonged to the plaintiff, and which was con- 
verted by the defendant to his own use. 

Thereafter, on 30 May, 1920, the defendant came to the plaintiff and, 
concealing from him the fact that  all of his stock had been sold, told 
the plaintiff that  the broker was calling for adclitional collateral, as the 
market value of the TVillys-Overland Con~pany stock had decreased in  
value, and asked for $350.00 to prevent its sale by the broker. The 
plaintiff gave the defendant this amount, relying upon the truth of his 
statements and beliering them to be true. On 5 October, 1920, under 
the same circumstances, the defendant demanded and received of the 
plaintiff the further sum of $350.00; and again, on 1 J l l y ,  1921, under 
the same circumstances, the defendant demanded and received of the 
plaintiff his pronliseory note for $500.00, the plaintiff not yet knowing 
that  his stock had been sold in April of the  previous year. On this note 
the plaintiff made payments in installments aggregating $350.00 before 
he discorered the fraud that  had been practiced upon him. 

The  payments obtained by the defendant's false and fraudulent rep- 
resentations, after 30 April, 1920, amounted to $1,050.C10, which, added 
to the sum of $408.75, the proceetls of the stock of the plaintiff sold by 
the defendant and conrerted to his own use, make a total of $1,458.75, 
the amount sought to be recovered by plaintiff i n  this suit. 

At  the conclusion of the plaintiff's evidence the County Court dis- 
missed the action as i n  case of nonsuit, on the ground that  the evidence 
disclosed a gambling contract, i n  violation of C. S., 2144. On appeal 
to the Superior Court, this was reversed and the cause I-einanded to the 
County Court for  trial. From this judgmei~t and order of the Superior 
Court the case comes to us for review. 

I f  the foregoing be a correct recital of the transactions between the par- 
ties, which the jury alone may determine, then C. S., 2144, has no appli- 
cation to  the case. Hame?)  v. P d f a ~ ~ ~ a y .  156 N. C., 375; 27 C. J., 1053; 
12 R. C. L., 752. From the plaintiff's viewpoint, the action is one for 
pure fraud and conrersion. The  judgment and order of the Superior 
Court must be upheld. As the case goes back for another trial, we 
refrain from any discussion of the e d e n c e .  The  defenclant's testimony 
may tend to show a different state of facts. 

Affirmed. 
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STATE v. L. TV. BRROWOOD. 

(Filed 14 May, 1924.) 

Criminal Law-Statutes-Infanticide-HomicidPColent of Birth 
of Sew-boin InfantBurying-Evidence-Presumption-Burden of 
Proof-Directing VerclictAppeal and Error. 

Under the provisions of C. S., 4228, making it a felony for any person 
to conceal the birth of a new-born child by secretly burying or otherwise 
disposing of its dead body, it is reversible error for the trial judge to 
direct a verdict of guilty upon evidence tending to s h o ~  that the defend- 
ant found the dead body of the infant in a state of decomposition and 
therefore buried it; and had informed the authorities thereof and directed 
them where he had buried it, it being required of the State to rebut the 
common-law presumption of innocence by establishing the defendant's 
guilt beyond a reasonable doubt. 

APPEAL by defendant from Ray, J., at  October Term, 1923, of RUTH- 
ERFORD. 

Criminal prosecution, tried upon an  indictment charging the defend- 
ant n-ith endeavoring to conceal the birth of a newborn child by secretly 
burying or otherwise disposing of its dead body, i n  violation of C. S., 
4228. 

The  State offered four ~ ~ i t n e s s e s ,  who testified in  effect that  Bonnie 
Arrowood gare  birth to a child on Sunday night, 5 August, 1923. On  
Tuesday following, this fact was discoyered by the county physician, 
after he  had been called to make a n  examination of the  said Bonnie 
Arrowood. The defendant testified before the coroner's jury that  he 
knew nothing of the  infant  until he  found its dead body in  the,field, 
about 100 yards from the house, late Thursday e ~ e n i n g ,  9 August, and, 
on account of its decomposed condition, he put i t  i n  a tow-sack and 
buried it. On the following morning the defendant reported the finding 
of the body to I k e  Flack, postmaster a t  Thermal City, and requested 
him to notify the authorities about it. The  defendant showed the coro- 
ner's jury n-here the body was buried and assisted them in  digging i t  up. 

The  defendant offered no evidence. 
Under a peremptory instruction from the court, the jury returned a 

verdict of "guilty." From a judgment of 5 years a t  hard labor in  the 
State's Prison the defendant appeals, assigning errors. 

Attorney-General Harming and Assistant Attorney-General Nash for 
the State. 

Stover P. Dunagan for defendant. 

STACY, J., after stating the case: At  the close of the evidence, his 
Honor instructed the jury as follows: "Gentlemen of the jury, if you 
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believe this evidence, beyond a reasonable doubt, you will return a rer- 
dict of guilty. Take the case.?' The defendant excepts to this instruc- 
tion, and the same is assigned as error. The exception is well taken, 
and, under a uniform line of decisions, it must be held for rerersible 
error. 8. v. Murphrey ,  186 N. C., 113; S. v. Estes ,  185 N .  C., 752; 
S. v. Alley,  180 N. C., 663; 8. z. B o y d ,  175 N .  C., 793. 

The defendant entered on the trial with the common-law presumption 
of innocence in his favor. His  plea of not guilty cast upon the State 
the burden of establishing his guilt, not merely to the satisfaction of the 
jury, but beyond a reasonable doubt. The evidence here was not com- 
pelling. The jury might have been satisfied, beyond a reasonable doubt, 
of the truth of all that was said by the witnesses, and 3et acquitted the 
defendant. "If any person shall, by secretly burying or otherwise dis- 
posing of the dead body of a new-born child, endeavor. to conceal the 
birth of such child, such person shall be guilty of a felony," is the lan- 
guage, in part, of the statute under which the defendant stands indicted. 
C. S., 4228. Furthermore, it is error for the trial court to direct a 
verdict in a criminal prosecution where there is no admission or pre- 
sumption calling for explanation or reply on the part of the defendant. 
S. v. H i t e ,  141 N.  C., 769; 8. v. Ri ley ,  113 N. C., 651. 

Kern trial. 

TT'. W. RHODES r. KADE SHELTON. 

(Filed 14 Mar, 1024.) 

Easements-Statutes-Way of Necessity. 
For the owner of lands, cultivating the same, to obtain a way of neces- 

sity over the lands of another to a public road, he must show that such 
way is "necessary, reasonable and just." under the provisions of C. S., 
3836; and where it appears. without sufficient denial, that there is a pub- 
lic road leading to the cultirated lands, the petition is properly dismissed. 

APPEAL by petitioner from L y o n ,  J., at December Special Term, 1923, 
of STOKES. 

Petition for cartway over lands of respondent, filed before Stokes 
County Highway Commission and heard de noco on apl)eal to Superior 
Court. 

From a judgment dismissing the petition, entered as in case of non- 
suit, the petitioner appeals. 

J .  TY. H a l l  and Hol ton  d Hol ton  for petitioner. 
lliclllichael d ilIc,?iichael, J .  D, H u m p h r e y s ,  and X. 0. Petree for 

respondent.  
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STACY, J. Petitioner alleges that  he owns and cultivates a certain 
tract of land to  which there is leading no public road, and he  asks for 
the laying-out of a cartway orer the lands of the respondent, lying 
adjacent to and between the petitioner's land and the public highway 
leading from Lawsonville to  Danbury. Respondent files answer, deny- 
ing the petitioner's right to  a cartmay as proposed by him, and alleges 
tha t  the petitioner has a public road leading to and through the land 
described in the petition, and that  he  can reach the same by two public 
roads, from different directions, intersecting with said public road lead- 
ing to  and through his land. 

I t  appearing from the evidence, without any sufficient denial, that  
there is a public road leading to  the cultivated land of the petitioner, 
and there being no sufficient evidence t o  show that  said proposed cart- 
way is "necessary, reasonable and just," judgment was entered, on 
motion of respondent, dismissing the petitiou as i n  case of nonsuit. I11 

this we find no error. C. S., 3836, and cases cited thereunder. KO 
benefit would be derived from detailing the e~~ idence  in  full, as the only 
question before us is whether i t  is sufficient to carry the case to the jury, 
and we concur in  the opinion of the tr ial  court that  i t  is not. 

The judgment of nonsuit must be upheld. 
Affirmed. 

STATE v. EARLY ASHBURN AND ESSIE HAR'DY. 

(Filed 14 May, 1924.) 

1. Juror-Qualification-Statutes-Challenges. 
Where a juror has a civil action calendared for the term and continued 

in the discretion of the trial judge, it is not objectionable that he be per- 
mitted by the court to sit as a juror in a criminal action at the same 
term, the reason of the statute ( C .  S., 2316) for the disqualification being 
remored. 

2. %me--Several Defendants-Criminal Law. 
Where two or more defendants are being tried for the same crime, and, 

upon challenge for cause by one of them, the juror is stood aside upon 
cause admitted by the State, the other defendant who desires the juror to 
sit has no legal ground of complaint. 

The effect of C. S., 2325, was to permit a party to a criminal action to 
make inquiry as to the fitness and competency of a juror before the 
adverse party would be permitted to admit the cause and have him stood 
aside therefor, and this course cannot now be pursued, except where the 
challenging party, after making such inquiry, states that the juror is 
challenged for cause; and C. S., 4634, abolishing the established practice 
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permitting the solicitor to place jurors, upon the trial of a capital felony, 
a t  the foot of the panel, does not affect the application of C. S., 2328, to 
the trial of such felonies. 

S a i m s I n t e r p r e t a t i o n  of Statutes. 

The legislative intent in the enactment of C. S., 4633, proriding twelve 
peremptory challenges for the defendant tried for a capital felony, and in 
other criminal cases four peremptory challenges, and requiring the clerk 
to read orer beforehand the names of the jurors in the panel, in the pres- 
ence and hearing of the defendants and their counsel, ?tc., is to secure a 
reasonable and impartial verdict. 

Same--Trials-State's Evidence. 

Where the defendant in a criminal action has selected her jury, and 
thereafter has entered a plea of guilty and become a nitness against her 
codefendant, being tried for the same offense, she is within her statutory 
right in exercising such right, and her codefendant may not sustain his 
exception thereto. 

Appeal and  E m o r - E v i d e n c e O b j e c t i o n s  a n d  Exceptions. 

An exception to testimony excluded by the trial judge is not maintain- 
able unless its relevance or materiality is made to apllear in tlie record 
on appeal. 

Evidence-Homicide-Criminal Law-Independent Acts-Motive. 

Where there is evidence tending to show that  the defendant strangled 
to death his illegitimate child soon after it  was born alive, i t  is competent 
to show his intimacy and misconduct with its mother, when relevant, 
a s  tending to prove the quo animo or guilty knowledge, or motire for the 
crime. 

Instructions-RequesteAppeal a n d  Error. 

Where the trial cburt clearly gives in his charge the full substance of 
a request for instruction, it  is sufficient. 

'rrror. Instructions-Contentions-Appeal a n d  I' 

An exception to the recital of the contentions of the appellant, contained 
in the judge's charge, should be taken in time to afford the judge an 
opportunity to correct them. 

10. HomicidsEvidence-Instructions-Appeal a n d  Error. 

Where, upon the trial for a homicide, the defendant relies only on his 
evidence to show an alibi, and the State's evidence tends to convict him 
of murder in the second degree, i t  is not, error for tlie court below to 
instruct the jury, as  a matter of law, that  a verdict of guilty of man- 
slaughter could not be returned by them, there being no evidence thereof. 

A verdict of murder will be sustained upon the unsupported testimony 
of an accomplice in the crime when, having been instructed by the judge 
to receive i t  with caution, owing to the great interest of the witness, the 
jury have found i t  sufficient. 

CLARK, C. J., concurring. 
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CRIMINAL ACTIOS, heard before Lane ,  J., and a jury, at October Term, 
1923, of STRRP. 

Appeal by Ear ly  Ashburn. 
The  defendants were indicted, with Sena Thomas, for the murder of 

a n  infant born to the defendant, Essie Handy. A true bill was found 
against Ea r ly  dshburn  and Essie Handy, and not a true bill as to Sena 
Thomas. The  defendants Ea r ly  Ashburn and Essie Handy pleaded not 
guilty, whereupon a venire was oxlerrd and summoued. After the jury 
was selected and inipaneled, Essie Haiidy plead guilty of nlanslaugllter, 
which plea was accepted by the State, and she testified as a witness for 
the State. 

There was a ~erclict  of guilty of murder i n  the second degree as to 
Ear ly  Ashburn. 

From the judgment rendered, the defendant assigned errors and ap- 
pealed to the Supreme Court. The  other material facts and the assign- 
ments of error will be considered in  the opinion. 

At forney -Genera l  N a n n i n g  and  d s s i s f a n t  At torney-General  S a s h  for 
t h e  S ta te .  

J .  H. Folger  for defendant .  

CLARKSON, J. The  first assignment of error mas to the court below 
denying the defendant Ea r ly  dshburn  "challenge for cause" as to the 
juror W. S. Gough. The contention being that  he had a case on the 
docket at issue, and that the rule of the bar, as printed a t  the foot of the 
calendar, is  that  cir i l  cases not calendared may be taken u p  by consent. 

The court, upon objection to the juror, stated that  all civil cases not 
on the calendar are continued, for that  it is impossible to t r y  ciril cases 
not on the calendar set for this term. The juror was then challenged 
peremptorily by the defendant Xshburn. 

C. S., 2316, is as follo~vs: "If any of the  jurors drawn hare  a suit 
pending and at issue in the Superior Court, the scrolls with their names 
must be returned into partition No. 1 of the jury box." 

I t  is well settled that  if a juror has a suit pending and a t  issue in  the 
Superior Court of the county, he may be challenged for this cause. 
S .  v. L e v y ,  ante, 585; S.  e. I-lopkins, 154 S. C., 622; S. z l .  Spicey, 
132 N .  C., 989; S. v. S'ick, 132 N. C., 997; Hoclges v. Lassiter,  96 
IT. C., 351. 

The  object of C. S., 2316, is  to disqualify one to serre as a juror a t  
the same term that  he  has "a sui t  pending and a t  issue," to be tried a t  
that  term, so that  he could not associate with the other jurors who might 
sit on his case. The  reason is apparent. Cfe.ssanfe rat ione leyis,  cessat 
c t  ipsa lex. (The  reason of the law ceasing, the laT itself ceases also.) 
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The court below continued the case of the juror. It was not on the 
calendar and it was impossible to try it at that term. This was in the 
sound discretion of the court below. S. v. Hopper, 186 N. C., 411. 

The second, third, and fourth assignments of error were to the court 
below allowing W. M. Payne, S. A. Johnson, and J. 11. Hayes, jurors, 
to be stood aside. The jurors referred to in these assignments of error 
were examined as to their qualifications and competency to serve upon 
the jury by the defendant Essie Handy, they having been passed by the 
State and by the defendant Ashburn. The counsel of Essie Handy chal- 
lenged the several jurors for cause, whereupon in each case the solicitor 
admitted the cause, and the jurors were stood aside. 

Section 2325, C. S., provides: "The court or any party to an action, 
c i d  or criminal, shall be allowed in selecting the jury to make inquiry 
as to the fitness and competency of any person to serve as a juror with- 
out having such inquiry treated as a challenge of such person, and it 
shall not be considered by the court that any person if3 challenged as a 
juror until the party shall formally state that such person is so chal- 
lenged." 

Section 4633, C. S., provides: "Every person on joint or several trial 
for his life may make a peremptory challenge of twelve jurors, and no 
more; and in all joint or several trials for crimes and misdemeanors, 
other than capital, every person on trial shall have the right of chal- 
lenging peremptorily, and without cause, four jurors, and no more. 
And to enable defendants to exercise this right, the vlerk in all such 
trials shall read over the names of the jurors on the piinel, in the pres- 
ence and hearing of the defendants and their counsel, before the jury 
shall be impaneled to try the issues; and the judge 01. other presiding 
&cer of the court shall decide all questions as to the competency of 
jurors." 

Section 4634, C. S., provides: "In all capital case  the prosecuting 
officer on behalf of the State shall have the right to challenge per- 
emptorily four jurors for each defendant, but shall not have the right 
to stand any jurors at the foot of the panel. The challenge must be 
made before the juror is tendered to the prisoner, and if he will chal- 
lenge more than four jurors he shall assign for his challenge a cause 
certain; and in all other cases of a criminal nature a challenge of two 
jurors shall be allowed in behalf of the State for each defendant, and 
challenge also for a cause certain, and in  all cases of challenge for cause 
certain, the same shall be inquired of according to the custom of the 
court." 

These sections were part of the amendments made by chapter 31, Pub- 
lic Lams 1913. The first quoted section, to wit, 2325, was plainly in- 
tended to eliminate the practice that had grown up prior to 1913, when 
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the solicitor asked a person called to serve on a jury in a capital 
felony challenge for cause, counsel of defendants could admit the cause 
without further question of the juror and the juror would be stood 
aside. This section provides and gives the right to the State or to the 
defendant to inquire of the juror as to his fitness and competency to 
serre, but none of these questions shall be considered a challenge until 
the party actually and formally challenges the juror. There is no pro- 
vision in  the statute law of the State which prevents the adverse party 
from, then, when the juror is formally challenged, admitting the cause. 

The section above quoted (4634) abolished what had been, up to 1913, 
a practice employed by the solicitors of standing a certain number of 
persons at the foot of the panel. But there is nothing in this section 
which prerents either the solicitor or counsel for the defendant, when a 
juror is formally challenged, from admitting the cause, and then the 
juror is stood aside. I n  this case, as to those jurors, the State passed 
the jurors; the defendant Ashburn, being first named in the indictment, 
passed the jurors, but the other defendant in  the indictment, Essie 
Handy, had certainly a right to determine whether the jurors were 
acceptable to her, and she had a right to challenge the jurors f (  r cause. 
I t  seems, under these statutes above quoted, and under the cnstom of 
the court, which is provided in section 4634 of C. S., the solicito~ had a 
right to admit the cause. Ashburn could not object. I t  seems that in 
this particular case, according to the record, the defendant o b d n e d  
advantage in selecting the jury by this same practice. Jurors J. E. 
Southern and R. J. Williams were challenged for cause by defendant 
Bshburn, and the cause admitted by the State, and the jurors S ' J O ~  

aside. 
Section 4633, supra, allows each defendant twelve peremptory rhal- 

lenges-three times more than the State. The intent of the lam is to " 
secure a jury that will render a fair and impartial verdict. " " 

The assignment of error No. 5 is untenable, from the view w: take of 
the before mentioned assignments. F. C. Sprinkle, a juror, was chal- 
lenged for cause by defendant ilshburn. hTo cause found, whereupon 
Ashburn, having exhausted all his peremptory challenges, asked the 
court to stand the juror aside. The court refused. The juror was ten- 
dered to the defendant Ashburn, who, through his counsel, in answer to 
the question, "Do you like him," answered "hTo." The juror was not 
stood aside, but tendered to and accepted by the defendant Essie Handy. 
The juror, having been passed by the State, was sworn and served on 
the panel. 

I t  appears that Essie Handy remained as a defendant in the trial of - - 
this cause until the jurors were selected before she entered her plea of 
manslaughter, and was afterwards used as a witness for the State. We 
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do not think this fact would debar her of the legal ivights she had in 
selecting the jury. I t  was a circumstance that  could be, and no doubt 
mas, commented on to the jury to affect her credibility showing her 
interest to save herself. But  this is a fact we cannot deal with. 

We  do not think there was any error in the rulings of his Honor con- 
stituting assignments of error 6 and 7, for the reason that  it does not 
appear what the witness' answer would h:,l:e been in either case. The 
first exception is taken to the qu~s t ion  asked R. E. Lawrence, chief of 
police, to wit, "Did Nrs .  Gordy make any statement to you at  Mrs. 
Cook's about the birth of this child?" We understand the rule to be 
that excluded testimony must be set out arid it must appear that it was 
relevant and material. The  question asked the chief of police does not 
itself convey what the answer ~vould hare  been, nor loes the question 
constituting the seventh exception carry with i t  a ~uggestion of the 
answer, and there is no statement in respect to either question as to 
v h a t  the answer of the witness would have been. S. v.  Jestes, 185 N. C., 
736; S.  v. XcCunless, 182 S. C., 843; S. v.  Yearwood, 178 X. C., 813; 
8. v. Spencer, 176 S. C., 709; iS'. v. ATa~*i l l~ ,  175 X. C ,  731; 8. v. mil- 
liarns, 168 K. C., 191; S. v.  Dula, 61 X. C., 437. And the same rule 
applies in  civil cases. Barbee v. Davis, ante, 85; Snyder v. Ashe- 
Boro, 182 N. C., 710; Smith 7:. Comrs., 176 X. C., 466, and numerous 
other cases. 

we have carefully considered assignnlents 8, 9, 10 (11 abandoned), 
12, 13, 14, 15, 16, 17 and 18 and can find no prejudicial or reversible 
error. 

The 19th assignment of error is to the five proposilions proposed to 
be shown by the testimony of Nrs .  T .  11. Tranum: 

1. That  the witness saw Frank  Hawks alone in the home of Essie 
Handy at  night., 

2. Tha t  she saw Essie Handy follow Frank Hawks into the privy to 
the rear of Essie Handy's house a t  night and remain there for some 
time. 

3. That  on another occasion she saw Frank  Hawks carrying Essie 
Handy's baby. This  had reference to the first child of' Essie Handy. 

4. That  she had seen them drunk together. 
5. That  Frank Hawks lived in  the same house wiih Essie Handy;  

she upstairs and he down. That all of this took place in the year 1922. 
I n  S. v. Frazier, 118 N. C., 1258, it is said:  "Thl? Court in S.  v. 

Jaffries, 117 N. C., 727, said:  'There are some few t'xceptions to the 
almost universal rule of lam, that  e~idence  of a distinct substantive 
offense cannot be admitted in support of another offense.' The excep- 
tions to the rule are to be found in those cases in which testimony con- 
cerning indepengent offenses has been admitted becausc of the necessity 
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of proving the quo an imo,  or the guilty knowledge of the defenclant, and 
also for the purpose of identification of the defendant." X. C. Griffifh, 
185 X. C., 760. 

I n  S. C. Dacis, 77 K. C., 453, an  opinion written by Rynum, J., i t  
Tvas held that "e~idence that  a third party had nlalice towards the tle- 
ceased, a m o t i ~ e  to take his life and a n  opportunity to do so, and had 
rnade threats against him, a i d  that  some time before deceased was killed 
he went in the direction of deceased's house mith a deadly n-eapon, 
threater~ing to kill him, v a s  inatlmiqGble." X. T .  Lane, 166 S. C., 338; 
S. zl. Fogleman, 164 K. C., 461. 

TTe hare  carefully considered 20, 21, 22 and 23 assignments of error, 
relating to defendant's prayers for instructions. W e  think the cliarge 
of the court below given i~icluiles substantially what defendant was 
entitled to under the law and the facts i n  the case. 

-Issigilnient 24 is  to the State's conteiition given by the court. This 
canriot be sustained. 

I n  S. v. RarnAill, 1S6 N. C., 430 ( and  cases cited), it  Tvas said:  "If 
the recitals of the court m r e  incorrwt as to the facts of the case, it  
was the duty of the defendant to call the court's attcntion to it, so that 
the correction could be made then and there. I f  this was not done a t  
the time, the defendant cannot con~plain and wait a i d  except ~~-1len the 
case is made up on appeal." 

The  decision in S. T .  Love, ante, 37, is not a t  rariance with this, 
for there the judge placed before the jury in  his  charge evidence which 
had been excluded on the examination of the witness and which the 
defendant had no opportunity to rebut. I t  was held that  this error 
was not subject to correction under the facts of that  case. 

The 25th assignment of error mas talieii to the charge of the court 
belo~v: "The court charges you as a matter of law there is no evidence 
of manslaughter, and the defendant could not be found guilty of man- 
slaughter because there is no evidence of it." We can see no error in 
this charge undcr the facts and circumstances of this case, or the charge 
in assignment of error S o .  30. The same proposition is preseiitcd in 
assignment S o .  30. 

The  defendant denied all knonledgn of the crinic and set up  as a 
defense an  alibi. The main eridence for tlie State was Essie IIandy. 
She  testified: "Hare  becu knowing Ear ly  ,Ishburn since lie has been 
in Mr. TVelch's store. H e  has all the time sorter talked out of the way 
to me. I paid no attcntion to that  till in J a ~ i u a r y ,  he two years this 
coining January,  he offered me $10 and I took h im u p  and went clown 
in the basement. Before that he had not come out plain and said any- 
thing. The  first time he had improper relations with me will be tx70 
years this coming January.  This happened in the basement of the 
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store. All relations occurred in the basement. We then had light sig- 
nals; he would turn on the light as notice for me to come. H e  sent me 
sereral notes by my brothers. I told him in September there was some- 
thing the matter with me. We continued the association then for a 
while. He  told me not to tell about my condition. H e  said he was 
scared of his wife. I became positive of my condition in October. Told 
him and he said he would take care of it, and when ii mas old enough 
he would adopt it. I worked in the National Furniture Factory. Worked 
from seven o'clock in the morning until six in the evening. On the day 
before the birth of the baby that night, I was at the factory. Worked 
up to the night the baby was born. My mother did not know my con- 
dition. My mother went off somewhere and the boys went to the pic- 
ture show, I reckon; they left. I washed the dishes after supper and 
put my little boy to bed. I was suffering a great deal. I went to the 
lower part of the sidewalk and Early Ashburn was cm the other side 
and I called him. H e  said, go on I will be there directly. I went back; 
the child was born. H e  was with me. I heard him say, 'Don't holler.' 
Do not know whether I was hollering or not. I did nct know when the 
child was born. I did not put the rag in the baby's throat. I did not 
see anybody in the house except Early." 

The child was found about six weeks after the birth in the pit of a 
toilet of Sena Thomas, mother of Essie Handy, wrapped in a rag or 
skirt. 

Dr. Woltz testified for the State:  "I am a licensed practicing phy- 
sician. The child was a male child. When I saw it it had no clothes 
on. I discovered a rag in its mouth and pulled it out. The rag was 
twisted and pushed clear down its throat ns far as it could go, and the 
end was crammed in its j a w .  When I pulled it out it left the throat 
open down to the windpipe, packed in there and on either side, packed 
in its jaws. The child was fully developed. I think the child was born 
alive. I t  was strangled to death. The cord looked like it had been torn 
off; no ligatures close to the abdomen. The child was right smartly 
decomposed." 

The court below charged the jury, in part, as follows: "The law does 
not presume premeditation or deliberation, that must be proven by the 
State beyond a reasonable doubt; but where there is an intentional use 
of a deadly weapon that caused the death, the law presumes such killing 
to be murder in the second degree. Now if a rag stuiTed in the throat 
can, by the manner of its use, cause death, it would become a deadly 
weapon; and so if the jury should find beyond a reasonable doubt that 
Early Ashburn stuffed a rag into the infant's throat and did cause death 
in that way, then the law would presume malice from the use of a rag 
in that manner, and would presume such killing to be murder in the 
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second degree. The burden would still be upon the State to prove pre- 
meditation and deliberation before it could convict of murder in the 
first degree, and the malice mentioned need not be express malice in 
the sense of hatred, ill-will or spite, but may mean an act from a wicked 
and diabolical heart, bent on mischief; that is what is meant by implied 
malice. And the State contends further that if you do not find him 
guilty of murder in the first degree, you should find him guilty of mur- 
der in the second degree, and that he, Early, stuffed the rag into the 
baby's throat and caused its death. 

"Now the law says further, if a person forms a design to kill another 
but does not act simultaneously with the forming of the intent to kill, 
does the act so quickly after the forming of the intent to kill that there 
is no time for premeditation and deliberation orer it, it is murder in 
the second degree, and so the State argues and contends that if you dis- 
miss the charge of murder in the first degree that you should find him 
guilty of murder in the second degree, and argues and contends he had 
not deliberated upon it, and if there was no appreciable length of time 
between the forming of the design to kill and killing it, you should find 
that he, upon a sudden impulse when the baby was born, desiring to 
conceal the fact of its birth, destroyed its life, formed the intent sud- 
denly and got a piece of rag or cloth and stuffed it into the baby's throat 
so quickly as that he caused the death simultaneously with the forming 
of the intent. That he did i t  in that manner, and that you should at 
least find if there was no deliberation or premeditation that there was 
an intentional killing.'' 

There was no evidence of manslaughter. I n  S. v. Lane, supra, 339, 
it is said: "In all indictments for homicide, when the intentional killing 
is established or admitted, the law presumes malice from the use of a 
deadly weapon, and the defendant is guilty of murder (now in  the 
second degree), unless he can satisfy the jury of the truth of the facts 
which justify or excuse his act, or mitigate it to manslaughter. The 
burden is on the defendant to establish such facts to the satisfaction of 
the jury, unless they arise out of the evidence against him. This rule 
has been uniformly adhered to by this Court in indictments for homi- 
cide." S. v. Levy, ante, 589. 

We do not think the cases cited by defendant in the brief and sup- 
plemental brief applicable to the facts. There is no element of man- 
slaughter that arises out of the evidence in this case. S. v. Smith, ante, 
471. 

Assignments of error Sos.  26, 27, 28 and 29 cannot be sustained as 
they relate to contentions, for the reasons given supra under assign- 
ment No. 24. 
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LTnder assignment 31 the defendant, in the brief, says: "His Honor 
told the jury that the defendant contends that Essie H m d y  was at least 
an accomplice of his and plead guilty of being an accomplice. Of course 
the defendant made no such contention, and to state this to the jury 
coming from the presiding judge was very prejudicial to the defendant." 

The complete charge of the court on this aspect of the case is as 
follon%: "Certain prayers of instructions h a ~ e  been asked by the de- 
fendant, some of which I have given you and others I will gire. The 
court instructs you that you may convict on the unsupported testimony 
of an accomplice, but that it is dangerous and unsafe lo do so, and the 
law says it must be after a careful and close scrutiny of the eridence 
of the accomplice. ( T h e  de fendan t  contends t h a t  Essze  H a n d y  was  a t  
least a n  accomplice of t h i s  m a n  and  she had plead glii l ty of being a n  
accomplice,  and t h a t  you should n o f  concict o n  h e r  uasupported evi- 
dence.) That it would be unsafe to do so, and as the court instructs you, 
after careful scrutiny of it you find she was an accomplice, then her 
el-idence should be carefully scrutinized. That iri order to constitute 
corroborating evidence, the jury must be satisfied beyond a reasonable 
doubt that the facts relied upon as corroborating eridence existed or 
hare been proven beyond a reasonable doubt, and unless the jury so find 
they cannot consider the evidence as corroborating, and therefore would 
reject the same. That is with reference to the evidence as admitted as 
corroborative evidence. I n  other words, eridence is not corroboratil-e 
unless it does actually corroborate. I t  is a rule of lalv that while the 
e~~idence of an accomplice in the trial of a criminal cause is admissible 
upon the question of guilt, such evidence should be received by the jury 
with great caution. I n  order to conrict the defendant the jury must 
be satisfied from the eridence beyond a rt~asonable doubt that the de- 
fendant Early Ashburn was present and actually killed the child, if it 
was killed, or aided and abetted in  the killing, and unless the jury so 
find beyond a reasonable doubt they should return a rerdict of 'Sot 
guilty.' That the evidence offered by the State tending or which may 
tend to show illicit cohabitation can only be considered by the jury in 
furnishing a motire for the comnlission of the crime charged, and in 
order to conrict the defendant the State must go furth?r and prore be- 
yond a reasonable doubt that the defendant, Early Ashburn, actually 
killed the child or aided and abetted in accaomplishing the death of the 
child. I n  this case, as in all criminal actions, the defendant is pre- 
sumed to be innocent of the crime chargcd, and this presumption of 
innocence follows the defendant through eyery stage of the trial, and 
it is incumbent upon the State to prore to the jury beyond a reasonable 
doubt e~-ery fact essential to his guilt, and if the State has failed in any 
such particular, i t  is the duty of the jury to return a ~ e r d i c t  of 'Sot 
guiltr.' " 
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This assignnlent cannot be sustained as it relates to contentions, for 
thc reasons giren sups unaer assignn~ent No. 24. I f  the defendant 
made 110 such contention he should ha\-e called the court's attention to 
it, so that  the correction could be made at the time. The charge is fa i r  
mid impartial. 

The  court be lo\^^ in the charge, as stated before, gave substantially the 
prayers for instructiolis. The  court charged the jury:  "They offer evi- 
dence as to character. Offer eridence of witnesses who say he \ms a 
man of good reputation, general reputation was good, what is termed 
gerieral reputation; and that  be had sho~vn this by various persons vl1o 
lired in and arouild thk city of &It. Airy who knew him and knew what 
rcputation he had borne generally; and he contends that  various wit- 
~lcsscs ven t  upon the stand and stated that  his character mas good, end 
that there has been no evil reputation or report about him u p  until this 
time. The  jury may consider that  in t v o  lights as to him, first passing 
on the credibility of his evidence, whether or not he would swear falsely; 
when you come to weigh his  evidence you nlay consider i t  i n  passing 
on his credibility as a witness. Also as substantive e~idence,  bearing 
on whetller or not he n~ould commit such crime. T h e  law presumes 
that n n i m  of good character would not be as apt  to commit a crime as 
a mail of bad character, and that  is a matter for you to pass upon and 
say "hat weight you will g i re  to the evidence of character, both as to 
the credibility of the testimony and also the substantive evidence as 
te~iding to shox whether he would commit such a crime, and he  con- 
tends that he has offered ericlence by many witnesses who say they know 
him and that  his character was good and had been for many years, and 
that  this evidence as to character should be sufficient to raise a reason- 
able doubt in your rninds as  to v-hether he  ~ ~ o u l d  commit an  offense of 
this kind and whether he did commit an  offense of this sort. Where- 
fore, he contends, ,it is argued to you that you should not find him guilty 
of any degree of offense here for that  he  has shown a complete alibi, 
showing lie was elscv-here than a t  the place Essie Handy says he  IT-as 
at the time her child was born, and knew nothing about it. And fur-  
thermore, he has sho~vu a motive on her par t  and a reason why she 
herself would destroy the chiIcl and that  you should find that  she herself 
destroyed it,  and that  the evidence tended to show that  she did. I n  
addition to that, she has pleaded guilty of manslaughter here in court, 
and that  yon should find that  he  not only did not commit this act alone, 
but that  lie did not aid or assist her i n  committing it." 

Tyhile we can see no error i n  the trial, yet the conviction of defend- 
ant Tvas almost entirely on the unsupported testimony of Essie Handy- 
from the entire record shown to be an  accomplice. H e r  testimony shows 
the child x i s  born cn the evening of 11 May (Fr iday) .  She  worked 
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until a quarter to six that day and went home and shortly afterwards, 
about dark, called the defendant dshburn, who worked in a store of 
C. C. Welch, near by. She was shortly after delivered of the child, 
when the defendant Ashburn was present, and she bccame, according 
to her testimony, immediately unconscious and remained so until the 
next morning. At the time the child was born, her husband was living 
separate from her in Jonesboro, and had been away jibout two years, 
but came back after the happening. Her husband and mother were put 
in jail, and she said on cross-examination: "They are innocent. I let 
them stay in jail at Mt. Airy from 28 June to 2 July before I ever 
said a word about Early dshburn. I hated to tell it on him. I was 
denying that I had a baby." Early Ashburn denied '?is guilt, proved 
a good character, and had many witnesses to testify t3 an alibi. The 
defendant admitted he was a married man and had illicit intercourse 
with Essie Handy, a married woman, ~ v h o  was living at the time sep- 
arate and apart from her husband. On cross-examination Ashburn 
said: "Yes, I forgot every tie I owed my wife and every tie I owed to 
God that made me. Of course I knew it was not right. I had quit 
then. She quit coming and I stopped." 

1n.S. v. Miller, 97 N. C., 487, Davis, J., said: "It haii been repeatedly 
laid down that a conriction on the testimony of an al:complice uncor- 
roborated is legal, Roscoe's Criminal Evidence, 121; and this has been 
well settled as the law of this State, certainly since the cases of S. v. 
Haney, 19 K. C., 390; S. v. l iardin,  ibid., 407; S. v. Holland, 83 
K. C., 624. I t  is, however, almost the unirersal practice of the judges 
to instruct juries that they should be cautious in convicting upon the 
uncorroborated testimony of an accomplice, and Gaston, J., in S .  v. 
Hnney, says: 'The judge may caution them against r e~os ing  hasty con- 
fidence in the testimony of an accomplice. . . . Long usage, sanc- 
tioned by deliberate judicial approbation, has given! to this ordinary 
caution a precision which makes it approach a rule of lam.' I f  the 
unsupported testimony of the accomplice produce undoubting belief of 
the prisoner's guilt, the jury should convict." 8. c. Register, 133 N. C., 
746;  S .  v. Shaft ,  166 N. C., 407. 

The court below charged the law fully and cautioned the jury, "You 
may convict on the unsupported testimony of an accomplice, but 'that 
it is dangerous and unsafe t o  do so.' " The charge was all, and perhaps 
more, than the defendant was entitled to. 

I t  was a question of fact for the jury. Early Ashburn has been found 
guilty and Essie Handy entered a plea of guilty. As told in "The 
Heart of Midlothian" (by Sir Walter Scott), when Jeanie Dean plead 
for her sister Effie, convicted of infanticide, before Queen Caroline, 
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she said: '(Alas! it is not when we sleep soft and wake merrily our- 
selves that we think of other people's sufferings. Our hearts are waxed 
light within us then, and we are for righting our ain wrangs and fight- 
ing our ain battles. But when the hour of trouble comes to the mind 
or to the body-and seldom may it visit your Leddyship-and when 
the hour of death comes, that comes to high and low-lang and late 
may it be yours!-0, my Leddy, then it isna what we haa dune for 
oursells, but what we hae dune for others, that me think on maist 
pleasantly." 

MTe here can only pass "upon any matter of law or legal inference." 
Upon the record we can find no prejudicial or reversible error in law. 
No error. 

CLARK, C. J. I concur in all respects with the very able opinion in 
this case of' X r .  Justice c7arkson, and most especially I wish to enter 
my concurrence with what is said therein treating assignment of error 
24, and again the reference to said assignment 24 in the discussion of 
assignment 31, for the reason that the opinion of the Court in this case 
in these respects ratifies and confirms what was said in the dissenting 
opinion in 8. v. Love, ante, 37-39, which, citing a long list of unbroken 
decisions, holds as the present case does, that "If the court recites the 
evidence of the contentions of the parties incorrectly, any objection must 
be made at the time so as to give the judge opportunity to correct it, 
and otherwise the objection is waived," here giving a long list of uabro- 
ken authorities to that effect, and adding: '(There are many others to 
the same effect and not one to the contrary.') 

I n  that dissenting opinion it is further said, at  page 39, which is con- 
firmed by the Court in the present opinion: "These are all uniform 
and unequivocal, and there is no reason why a special exemption from 
so absolutely settled a rule should be made in fayor of this defendant. 
. . . The presumption of law is in favor of the correctness of the 
ruling, and the impartiality of the presiding judge and of the jury" 
(page 39). 

I n  S. v. Barnhill, 186 N .  C., 450, Clarkson, J. ,  speaking for a 
unanimous Court, said: "If the recitals of the court were incorrect 
as to the facts of the case, it was the duty of the defendant to call 
the court's attention to it, so that the correction could be made then and 
there. I f  this was not done at the time, the defendant cannot complain 
and wait and except when the case is made up on appeal. The rule is 
stated in S. v. Baldwin, 184 N. C., 791, as follows: 'We have so often 
said that the statement of contentions must, if deemed objectionable, 
be excepted to promptly, or in due and proper time, so that, if errone- 
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ously stated, they m a y  be corrected b y  t h e  court.  I f  this is  not done, 
a n y  objection i n  t h a t  respect will  be considered a s  w i v e d .  W e  refer  
to a few of t h e  most recent decisions upon  this quest ion:  S. v. l i i n c n i d ,  
183 Y. C., 709;  S. v. ~ V o n t g o m e r y ,  183  N. C., 5'47; S.  11. W i n d e r ,  183 
S. C., 777;  S. v. S h e f i e l d ,  183  N .  C., 783.' See  S. .i:. Williams, 185  
h'. C., 666." 

AATIE McI. CLEGG v. I. N. CLEGG. 

(Filed 14 May, 1924.) 

1. Habeas Corpus - Parent and Child - Judgments - Reopening Case- 
Notions--Procedure. 

TT'here, in habeas corpus proceedings between husband and wife for the 
custody of their minor children, an order or judgment has been rendered 
which reserves the cause for further orders as  changed conditions may 
require, either party may thereupon petition to have the. matter reopened 
and proceeded with upon notice to the order and upon motion, in accor- 
dance with the course and practice of the courts. 

2. Same - Appeal and Error - Evidence - Bindings -- Modification of 
Judgment. 

On appeal from an order or judgment in habeas corpus proceedings 
between husband and wife for the custody of the infarit children of the 
marriage, the facts as  found by the judge of the Superior Court are con- 
clusive on appeal when supported by sufficient evidence; and where a 
material finding does not appear to have been supported by such evidence, 
the Supreme Court may accordingly change or modify the order of the 
Superior Court judge, a s  the welfare of the children may require, under 
the circumstances presently appearing, and award the custody of the 
children to each of the parents alternately, requiring the giring of a 
bond for the observance of the conditions of the judgment or order thus 
changecl or modified. 

THIS was a motion to reopen t h e  cause, heard  b y  Sinclair, J. F r o m  
ROBESON. Appeal  by  defendant. 

T h i s  cause came on again f o r  hear ing  upon  t h e  motion filed by  t h e  
plaintiff on 27 S o r e m b e r ,  1923, p ray ing  the  court  to  r2open this  cause 
and t o  award  t o  her  t h e  permanent  custody of t h e  th rec  children-Ann 
Xonroe  Clegg, Margare t  Clegg, and  -1rchie Clegg-upon t h e  grounds 
tha t  conditions h a r e  mater ial ly  changed since the  en t ry  of t h e  former 
judgment herein. Plaintiff filed affidavit i n  support  of said motion, 
and  thereupon h i s  Honor ,  N. A. Sinclair ,  judge r id ing  t h e  courts of t h e  
S i n t h  Jud ic ia l  District,  signed a n  order  requir ing t h e  defendant t o  
appear  and  show cause before h i m  on 1 0  December, 1933, a t  t h e  court- 
house i n  Lumberton, and service of t h e  motion, affidavit and  order  to  
show cause was duly sen-ed upon  the  defendant on 28 Norember,  1923. 
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Thereafter the defendant filed answer as appears of record. There- 
after the defendant filed motion praying for removal of this cause to 
some other judge for hearing upon the ground that his Honor, Judge 
Sinclair, had formed and expressed an opinion upon the facts. This 
motion was denied, his Honor finding facts as appears from the record. 
Thereafter, upon motion of counsel for the defendant and for their 
conrenience, the hearing was continued until 19 January, 1924, at 
which time the hearing was not concluded, and the cause was again 
continued until 23 February, 1924, at which time the hearing was con- 
cluded. His  Honor thereupon found the facts and rendered judgment, 
to which findings and judgment the defendant excepted and appealed 
to the Supreme Court. 

W .  E.  Lynclz and Varser,  X c L e a n  Le. Stacy  for petitioner. 
X c l n t y r e ,  Lawrence (e. Proctor and H .  F.  Seawell for respondent. 

CLARKSOS, J. I n  Clegg v. Clegg, 186 N. C., 40, when this case was 
before this Court, we said: "That this cause will be retained on the 
docket of the Superior Court of Robeson County, as this judgment is 
not intended to be a final determination of the rights of the parties 
touching the care and control of the children, and on change of condi- 
tions properly established the question may be further heard and deter- 
mined." 

The court below reopened the cause and found the facts and rendered 
judgment. The facts found and judgment, or order, rendered is as 
f0ll01T~ : 

"This cause came on to be heard before the undersigned judge upon 
petition filed by plaintiff to reopen this cause and modify the judgment 
heretofore entered, and to award to her the permanent custody of the 
three children invoked in this controrersy, upon the ground of alleged 
changed conditions of the parties since the entry of the former judg- 
ment. Service of the petition and order to show cause was duly made 
upon the defendant, and he filed answer as appears of record. 

"The cause was originally set down for hearing before the uuder- 
signed at chambers at Lumberton, S. C., in December, 1988, but upon 
application of the attorneys for the defendant, and for the conrenience 
of the parties and their counsel, the hearing was continued from time 
to time until 19 January, 1924, at TT-hich time the hearing vas  begun, 
but not having been concluded upon that date, was again continued by 
consent until 23 February, 1924, at which time the parties, with their 
counsel, appeared before the undersigned judge at chambers at Lum- 
berton, S. C., when the taking of testimony was completed and argu- 
ment of counsel n7as heard. 



732 IN T H E  SL-PREME COURT. [I87 

"Upon consideration of the evidence, excluding from consideration 
all matters of hearsay contained in the affidavits anc oral testimony, 
the court finds as follows: 

"1. That the changes that have occurred since the e n q  of the former 
judgment herein are sufficient to require a modification of the former 
order. 

"2. That the petitioner and the respondent are man and wife living 
in a state of separation, the petitioner living with her mother at Rich- 
mond, Va., and the respondent living at Fayetterille, I T .  C. The court 
further finds as a fact from the evidence adduced at this hearing that 
the conduct of the respondent towards the petitioner was such as to 
justify her in separating herself from him and in refusing to l ire with 
him further, and that such separation should not be t &en against her 
as an abandonment. The court further finds as a fact that the treat- 
ment of the petitioner by the respondent was such as to render her con- 
dition intolerable and her life burdensome, and that by reason thereof 
she is forced to live separate and apart from responde lt. 

"3. That there hare grovn up such ailimosities between petitioner 
and respondent since the institution of this action, and such charges 
and counter-charges hare been made by each against the other, that it 
is hopeless to expect a reconciliation such as mould pwmit the two to 
further live together in harmony; and the court finds as a fact that i t  
will be more conducive to the welfare and happiness of both the peti- 
tioner and the respondent for them to live separate aud apart than to 
undertake to live together as man and wife, there b11ing no hope of 
adjusting the differences between them. 

"4. That shortly after the separation of the petitionel. and respondent 
the families of each undertook to bring about an ag-eement between 
them with reference to the custody of their children, and that such an 
agreement was entered into between the families of the respective 
parties, and agreed to and acquiesced in by both petitioner and respon- 
dent, whereby it mas agreed that the petitioner should hare the care 
and custody of the three children, Ann Xouroe, Margaret and Archie, 
and that the respondent should have the care and custody of the oldest 
boy, Newton; that, in pursuance of this agreement, the petitioner re- 
turned to Korth Carolina with the respondent to get the youngest child, 
Archie (she already having with her at that time the two girls, Ann 
Monroe and Margaret), but was prevented by her husbmd from taking 
the youngest child, ,kchie, back to Richmond with her. 

" 5 .  That respondent, since the former judgment in this cause, has 
given up his home in Rowland and the churches he serred at that time 
and has since maintained no home, but has removed to the city of 
Fayetteville, where he has accepted missionary x-ork with the First 
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Presbyterian Church of Fayetterille at a salary of $125 per month, and 
has abandoned the care and custody of his children to his sister, Marie 
Clegg, an  elderly, unmarried lady who l iws  in Carthage, N. C., so that  
he no longer has the home-life vliich existed at  the time of the former 
hearing when he had his oTYn house and personal supervision over the 
children; that he only sees them at  rare intervals, and tlle care and 
custody is no longer under his control, but is under the control of a 
third person, to wit, Xar i e  Clegg, who lires in  her father's home at  
Carthage, S. C.; that the father of the said I. N. Clegg is a man very 
old and decrepit, and is himself unable to have any supervision over 
these children; that, because of the fact that the respondent is now 
living at  Fayetteville while his children are  living a t  Carthage, the 
control, care and custody of the children haring passed out of his hands, 
the conditions existing at  the time of the former hearing no longer exist. 

''6. That the respondent on 13 October, 1983, placed his children ~ i t h  
his sister, Marie Clegg, at Carthage, N. C., who has the constant care 
of her father, who is very old and practically helpless, demanding the 
constant care and attention of the said AIarie Clegg; and that the c l d -  
tlren of the petitioner now receire no attention whaterer, except such 
as the said Nar ie  Clegg is able to gire them, and the court finds as a 
fact that the said Xar i e  Clegg is not temperamentally suited or fitted 
to hare  tlle care and custody of sn~a l l  cllildren; that  she is an  unmar- 
ried n oman and unacquainted x i t h  the needs of small children, and 
lacking in sympathy, patience and experience necessary to g i re  said 
children the care and attention that they should hare. 

"The court further finds as a fact that the surroundings of the home 
vhere the said children are kent is not conducive to their best interests 
or TT-elfare; that the conditions in said home are detrimental to the 
interests of said children; that  Luther Clegg, uncle of said children, 
lires in said home, and that he is addicted to drink and frequently 
intoxicated in  the home, and by the use of whiskey creates an  unwhole- 
some atmosphere and distasteful example for said young children. Under 
all of the circumstances, and with the surroundings as they now exist, 
the conrt finds that the home vhere  the said children are now kept is 
not a suitable place for them, and that the welfare and best interests of 
the three childrm, Ann Monroe, Xargaret  and Archie, require that 
they be allowed to l ire with their mother at the ancestral home of their 
niaternal grandmother, at Richmond, Va. 

"7.  That ,  in  accordance with the judgments heretofore entered in 
this cause, both by this court and the Supreme Court, the petitioner 
\~*ent to Carthage on 17  Norember, 1923, to see and minister unto her 
children; that she was at first denied admission to the home where her 
children r e r e  staying, and after being later admitted, she was forced 
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to see her children in a cold room without any fire, and while there she 
was abused, insulted, humiliated and physically assaulted by the aunt 
of said children, Marie Clegg, and on se~era l  occasions she was sent 
away from said home; that she was denied the privilege of seeing her 
eldest son, Ne~vton Clegg, at all. The court further finds that the re- 
spondent failed to properly treat his wife on the occasion of her visit 
to her said children; that he forcibly and on a public street in the town 
of Carthage, to the humiliation of petitioner, took one of the said chil- 
dren away from the petitioner; that when petitioner was abused and 
assaulted by Narie Clegg, the respondent was in an adjoming room, with 
the connecting door partially open, and did not interfere to make his 
sister desist, or attempt to protect his wife from insult :md assault; and 
the court further finds that the humiliation attendant upon petitioner 
visiting her said children at  Carthage is more than she should be re- 
quired to bear, and with the circumstances and surroandings as they 
nov- exist, the order heretofore entered in  this cause, giving the peti- 
tioner the right to visit her said children, is rendered impossible of 
performance. 
"8. That the petitioner, Annie &I. Clegg, is a resident of Richmond, 

T'a., and 1i~'es with her mother, a woman of considerakle property and 
abundantly able and milling to give of her means to lhe support and 
care of said children, and that the said .innie McI. Clegg is in all 
respects capable and a fit and suitable pel-son to have the custody of 
said children, and to properly and carefully provide for them in her 
110111e at Richmond, Va., where she l i ~ e s  with her moth1.r. Her mother 
is n woman about 70 years of age, worth about $40,000, and has a large 
commodious home, and is a woman of high Christian character. The 
brothers of the petitioner are men of high standing and character, and 
the home in which petitioner now lires is found to be in every way a 
suitable and desirable place in which the children may live and grow 
up with their mother. The court finds that the welfare and the best 
interests of the children demand that they be awarded to their mother, 
Annie McI. Clegg, and that their welfare will be promoted by so award- 
ing them to the custody of their mother, on account of the changed 
conditions in the home life of the respondent, and the (.hanged circum- 
stances in which the children are placed since the respondent abandoned 
them to the custody of another. 

((9. That, under the changed circumstances and col~ditions as they 
now esist, respondent is incapable of giving to said children the support 
and care to ~vhich they are entitled, considwing their station in life. 

"10. That the failure of the respondent to protect his wife from the 
abuse, humiliation, insult and assault in the home of Marie Clegg, and 
the circumstances surrounding it, was such as would prevent the peti- 
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tioner from living with her husband at any place or at any time, and 
that her failure to return and live with him in the future cannot be 
held against her as abandonment. 

"11. That Marie Clegg is hostile to the petitioner, and her influence 
over the children d l  be unwholesome and mill result in prejudice being 
instilled in their young minds against their mother. 

"12. That it would be inimical to the best interest of the children to 
be deprived of a mother's tender lore and sympathy, two of them being 
young girls just at the age that demands a mother's care, and the other 
a little boy of such tender years that he needs his mother's constant love 
avd affection. 

'Tpon  the foregoing findings it is considered, adjudged and decreed 
that the application of the petitioner for nlodification of the former 
judgment be and the same is hereby allowed, and that the care and 
custody of the children, Ann Nonroe, Margaret and Archie Clegg, is 
hereby awarded to the petitioner, Annie 3IcIntosh Clegg." 

In Clegg  v. Clegg ,  supra, it was said: "This Court is bound by the 
findings of fact made by the court below, if such findings are supported 
by any competent evidence. This is now the well-settled law of this 
State." 

From a careful review of the evidence, adduced in the court below, 
we are of the opinion that there was competent evidence to support all 
the findings of fact of the court below, with the exception of the fifth 
finding. We think that the evidence is not sufficient to show that de- 
fendant "has abandoned the care and custody of his children to his 
sister, 3Iarie Clegg," etc. This evidence shows that this was a tem- 
porary arrangement. 

The order, or judgment, of the court below is modified as follows: 
This Court is of opinion that the custody of said children, Ann Monroe, 
Margaret and Archie Clegg, should be awarded to the petitioner, Annie 
McIntosh Clegg, their mother, as herein provided, but that the welfare 
of said children would be subserved by spending a part of their time 
each year hereafter with the respondent, their father, I. K. Clegg, and 
to this end it is ordered, adjudged and decreed that the bustody of said 
children is awarded the petitioner, their mother, Annie 1fcIntosh Clegg, 
a portion of each year, as herein set out, and that the custody of the 
said children be awarded to the respondent, their father, a part of each 
vear, as herein set out. Their father shall have the care, custody and 
control of said children during the months of June, July, and August 
of each year, except the year 1924; and the petitioner, their mother, 
shall have the care, custody and control of said children during the time 
they are not awarded to their father. The petitioner, their mother, 
Annie NcIntosh Clegg, shall at  all times during the time n-hen the 
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respondent, their father, has the custody of the said children, from 
1 June to 1 September of each year, have ingress and egress to the 
home of the respondent, her husband, to see said children, look after, 
nurse and care for them in such manner and way as ui l l  best promote 
the welfare of the children, but in no way impairing !he authority of 
the respondent, the father, in the home. Either the petitioner or the 
respondent shall have the right to visit the children at any time, whether 
in the custody of the petitioner or respondent. 

Both the petitioner and respondent, before taking the children herein 
named, shall give bond in the sum of $5,000 for the fliithful perform- 
ance of this order or judgment, and the said children shall be amenable 
at all times to the lawful orders of the courts of this State. The said 
bonds shall be made payable to the State of North Carolina and filed 
with the clerk of the Superior Court of Robeson County and approved 
by him before the children are turned over to eitht~r petitioner or 
respondent. The respondent shall pay the transportation each may for 
the children when he has the care and custody of them during the sum- 
mer months; that the respondent deliver said children lo the petitioner 
when she files the bond and it is approved by the clerk as herein set 
forth; that this cause will be retained on the docket of the Superior 
Court of Robeson County, as this judgment is not intended to be a final 
determination of the rights of the parties touching the care and control 
of the children, and, for good cause shown, the question of the custody 
of said children may be further heard and determined. The appeal of 
the respondent from the Superior Court is modified in accordance with 
this opinion. 

The cost of the appeal and the hearing will be taxed against the 
respondent; that of the lower court to be made out and judgment entered 
therefor by the clerk of the Superior Court of Robeson County. 

Modified and affirmed. 

TOWN O F  MORGANTON v. HUTTON & BOURBOFXAIS COJIPASP 
AXD HERM.4N BONNINGIIAUSEN. 

(Filed 14  Nay, 1924.) 

1. Removal of Causes--Diversity of Ci t i zenshipFedera l  Courts. 
Under the Federal Removal Bct, in order for n nonresident defendant, 

joined with a resident defendant, to have the cause removed to the Fed- 
eral Court for diversity of citizenship, it is required for it to appear from 
the allegations of the complaint of a resident plaintiff tkat the defendant 
movant is a nonresident and that the cause is entire11 severable as to 
him, or that he was fraudulently joined with the resident defendant to 
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oust the Federal Court of its jurisdiction, or he must show that he was 
not a mere nomiual party and that the resident defendant hacl no sub- 
stantial interest in the subject-matter of the controversy. 

2. Same-Courts-Jurisdiction. 
The filing before the clerk of the State court of a petition and bond by 

defendant for remora1 of a cause from the State to the Federal court for 
diversity of citizeaship is not alone suficient to oust the jurisdiction of 
the State court, and the latter court may proceed to determine as  a matter 
of law the question of the defendants' right to the Federal jurisdiction, 
and he may then have an adverse final judgment revieved in the Supreme 
Court of the United States, under the prorisions of the Federal statute. 

3. S a c - C o m p l a i n t E n i i n e n t  Domain-Condemnation of Land. 
The beneficial interest in lands sought to be condemned for a public use 

held by a resident defendant, with power to direct the nonresident holder 
of the naked legal title to convey to whom he may direct, is not sufficient 
to confer upon the resident defendant the right to remove the cauve to 
the Federal court. 

Where a nonresident defendant claims an interest in lands, in proceed- 
ings by a municipality against a resident owner to take i t  for a public 
uce, and the nonresident has been made a party and files his petition and 
bond for removal to the Federal court for diversity of citizenship, the 
plaintiff may amend his pleadings on motion granted by the State court, 
under C. S., 1414, and sct up facts sufficient to show that the claim of the 
nonresident arose by contract that gave him no interest in the lands 
nithin the meaning of the Federal Remoral Act. 

5. Same--Cause of Action. 
Proceedings for the condemnation of lands for a public use are  nithin 

the cole junsdiction of the State court, and present no cause of action 
nithin the contem~lation of the Federal Remora1 Act until a controversy 
1x1s arisen thereupon nit11 a nonresident defmdant upon the question of 
his compensation for the landc thus taken, but never nhere the intereqt 
of a resident codefendant is involred. 

APPEAL by H e l m a n  Bo~minghausen  f r o m  IITebb,  J., a t  J a n u a r y  Term,  
1924, of BTRICE. 

T h i s  was  a condenmation proceeding by t h e  town of Norganton  
against H u t t o n  & Bourhonnais  Company,  a domestic corporation, f o r  t h e  
condemnation of a large body of timber Innd f o r  t h e  purpose of pro- 
viding a watershed and  a n a t e r  supply f o r  t h e  town. T h e  summons 
was issued 1 2  August,  1922, a n d  a 1-erified petition mas filed 12 August,  
1922. T h e  petition ~ v a s  i n  proper  fo rm.  O n  14 June ,  1928, upon affi- 
davi t  of t h e  t o ~ v n  manager  t h a t  he hacl notice t h a t  H e r m a n  Bonning- 
hausen, a citizen of Nichigan,  claimed t h a t  h e  was owner of t h e  lands, 

a n  order was granted by t h e  clerk, making  said nonresident a p a r t y  
defeildaiit and  giving t h e  petitioner leave to  file a supplementary peti- 
tion, and  order a summons t o  issue f o r  said nonresident. T h e  summons 
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 as issued and served publication. H e  filed the supplementary 
amendatory petition. Thereafter, on 21 ,lugust, 19'23, the  said non- 
resident, Bonninghausen, filed a petition a i d  bond for removal of the 
cause to the r n i t e d  States District Court, which was allo~ved by tlie 
clerk, but on appeal to  the Superior Court the order was reversed, mlcl 
the nonresident appealed to this Court. 

.tcery & Ercin ,  IT'. -4. S e l f ,  and L. E.  Rudisill for p la in t i f .  
E r v i n  Le. Ervin ,  TI'. B. Councill, and Cansler d2 Canslw for defeizdant. 

CLARK, C. J. I n  Black's Dillon on Removal of Cauaes, see. 84, it is 
said, with a wealth of citations, tha t  the followir~g is, the rule upon 
motions to reniore causes from a State to the Federal court :  "When 
there are several plaintiffs or several defendants in the cause, and a 
rcnio~-a1 is asked on the ground of diverse citizenship, it  is necessary 
that all of the parties on one side of the controversy (except merely 
nominal or formal parties, or parties improperly joined, whose citizen- 
ship may be disregarded) should be citizcm of a different State or 
States from all of the parties on the other side. It is not enough that  
some of the plaintiffs may be citizens of different Statt3s from some of 
the defendants. This will not make the controversy one 'between citi- 
zens of different States,' \Tithin the meaning of the statute as inter- 
preted by the courts. I f  any one of the plaintiffs is I citizen of the 
same State with any one of the defendants, the case mill not be remov- 
able. Even if there is  serious doubt as to whether all the defendants 
are citizens of different States from all the plaintiffs, the Federal court 
should not take jurisdiction. I t  is not, however, necerrsary, when the 
removal is sought on this ground, that  all the plaintiffs should be citi- 
zens of the State in which the action is brought, provided they are all 
citizens of States other than that  of which the defendant is a citizen." 

I n  Lazi'son v. R. R., 112 N. C., 400, Avery,  J., quotes Sl'aitt, C. J., in 
S f o ~ z e  T. S. C., 117 L-. S., 400, as fo l lo~rs :  "A State court is not bound 
to surrender its jurisdiction of a suit, on petition for remoral, until a 
case has been made which on its face ~ ~ I O T T S  that  the petitioner has a 
right to the transfer." 

,Lnd in P ~ u i t t  C. Power Co., 165 27. C., 420, it is said:  "I t  is \yell 
settled that  the State court should not surrcnder its jurisdiction unless 
the petition shows upon its face a ren~ovable cause and unless such 
petition and accompanying bond are filed in the State c m r t  within the 
time required by the act of Congress. R. 11. v. Daughcrty, 135 U. S., 
208. . . . Whether the petition in its tenor, and time of filing, 
authorizes the removal, is a matter for decision by the State court in the 
first instance. That  court is not paralyzed by tlie sinll~le preseiitation 
of a petition to remove." 
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Filing of petition in State court does not i p s o  facto deprive i t  of 
jurisdiction. H o w a ~ d  v. R. R., 122 K. C., 944. The  Federal court 
acquires no jurisdiction when petition and hond are filed in  cle~~k's  office 
during vacation. Hou~arc l  v. R. R., supra ;  Higsbn r .  I n s .  Co.,  153 
K. C., 40;  also, D i c k ,  J., in F o x  v. R. R., 80 Fed., 945 (1897). 

Whether a case is removable is a question of lan-, to be decided by 
the State courts. P a f f e m o n  7;. L u m b e r  Co., 175 S. C., 93; R. R. ?;. 

D n u g h e ~ f y ,  138 U. S., 295; S p r i n g s  c. R. R., 130 S. C., 198; 122 U. S., 
513. And this must be made from the entire record. "The State cdurt 
is at lil-;.ty to determine for itself on the face of the record whether a 
removal has been effected. I f  it decides against remoral, its action will, 
after final judgment, be reviev-able in the Snpreme Court of the United 
States." S t o n e  v. South Caro l ina ,  I17  U. S., 431. 

There must be a separable controversy, i n  which the full rights of the 
norresident defendant may be determined without the presence of the 
resident defendant. P e p r  v. Fordyce ,  119 U. S., 468. I n  Ii'raser v. 
Jelzison, 106 U. S., 191, i t  is stated: "To remove a case on the g r o u d  
that it is a separable controversy, the case must be one capnble of sepa- 
ration into parts, so that i11 one of the parts a controversy 7~ i l l  be pre- 
sented with citizens of one or more States on one side and citizens of 
other States on the other, which can be fully determined without the 
presence of any of the other parties to the suit as it was begun." T o  
same effect, H y d e  v. R u b l e ,  104 U .  S., 407; T o r w n c e  v. S h e d d ,  144 
U .  S.,  527. 

Or  if there is a fraudulent or illegal joinder of defendants; but, as 
n-as said in F o r e  v. T a m i n g  Co. ,  175 N. C., 584, by H o k e ,  J.: "In 
Holl i f ie ld  7; .  T e l e p h o n e  Co., 172 S. C., 711, it was held: 'Where a non- 
resident defendant seeks to remove a cause to the F e d ~ r a l  court upon 
the ground of d i ~ e r s i t y  of citizenship, and alleges in his petition that  a 
resident defendant was fraudulently therein joined to prevent removal, 
before the State court is under any  duty or obligation to surre~ider its 
jurisdiction, there must be specific allegation of the facts constituting 
the alleged illegal or fraudulent joinder, and it is not sufficient to charge 
generally or by indefinite averment that  the joinder is or ~ v a s  i~itended 
to be in fraud of the nonresident's rights.", -Ilso, see Tobacco Co .  r .  
Tobacco  Co., 144 K. C., 352; Hougk c. R. R., ibid. ,  at 13. 700; 150 
Fed., 801. 

I n  R. R. C'o. v. H e r m a n ,  187 U. S., 63, i t  is held: 'LTVlde an action 
comnlenced in a State court against tn.0 defendants, one of vhom is a 
resident and the other a nonresident, may be removed to the Circuit 
Court of the United States by the nonresident defendant if it can be 
shov-n that  the cause of action is separable and the resident defendant 
is joined fraudulently for the purpose of preventing the removal of the 
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cause to the Federal court, such removal cannot be had if it does not 
appear that the resident defendant is fraudulently joined for such pur- 
pose." 

The question of the nature of the controversy is governed by the com- 
plaint. Whether there is separable controversy is determined by the 
complaint. S t a t o n  z'. R. R., 144 N. C., 135; Hollijield z. Telephone Co., 
172 K. C., 714; Patterson v. Lumber  Co., 175 N. C., 92. And the 
plaintiff is entitled to have his cause of action considered as stated in 
conlplaint. IIough v. R. R., 144 N. C., 700-702; S m i t l ~  z'. Quarm'es Co., 
164 N. C., 338; Powers v. R. R., 169 U. S., 92; 179 CT. S., 135; 200 
U. S., 206. 

I n  Powers v. R. R., 169 U. S., 92, i t  is said: "A 5,eparate defense 
cannot create a separate controversy or deprive the plair tiff of the right 
to prosecute his own suit to a final determination in h s own way, for 
the cause of action is the subject-matter of the controversy and is what 
the plaintiff alleges." Cited in  194 U. S., 138. Also, jn R. R. v. Ide ,  
114 T;'. S. ,  52, it is said: "A defendant callnot make a i  action several 
which a plaintiff has elected to make joint." 

I n  condemnation of la id  of nonresident defendant alone, Federal 
court seems to have jurisdiction after appraisers have made their award, 
but never where a resident defendant is interested in the land. 

Compensation (i. e., to nonresident), and not taking, places jurisdic- 
tion in  the Federal court. il~cCul1ocli 7). R. R., 149 K. C., 313. 

State, and not United States, courts have jurisdictioi in condemna- 
tion proceedings. Ibid.,  at p. 317, and cases cited therein. 

I n  Bellaire v. R. R., 146 U. S., 117, it is said: "Where the object of 
the sbit is to condemn and appropriate to the public us(. a single lot of 
land, the controversy is not divisible because the two lefendants ow11 
distinct interests and may be entitled to se1)arate damages; and, there- 
fore, one of them cannot remove the cause as  to himself alone from the 
State court to the Circuit Court of the United States." 

This case presents these facts of record: I11 August, 1922, the to~vi1 
of &forganton instituted condemnation proceedings agEinst Hutton & 
Bourboilnais Company, who duly answered. About nine months passed. 
On 28 May, 1923, a nonresident, Herman Bonninghau3er1, subscribed, 
under oath, a complaint at law-which was later filed in  the Federal 
Court of Western North Carolina-against the petitioner in condemna- 
tion proceedings, town of Morganton. Thereafter, the defendant in the 
condemnation proceedings, Hutton 8: Bourbonnais, filed an amended 
answer, and thereupon summons and complaint were served upon town 
of Morganton i11 the suit at lam instituted in the Federal court. There- 
upon, the town of Morganton, under C. S., 1716 and 1'728, caused the 
nonresident, Herman Bonninghausen, to be brought in a3 party defend- 
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ant in its condemnation proceeding in the State court, having been put 
on notice by his suit at law that he claimed an interest in the land in 
controversy. Whereupon, the nonresident, having forced himself upon 
the notice of the town of Morganton by his suit at law, and haling made 
it nlandatory upon the town of Morganton to nlalie him party defendant 
in its proceeding, petitioned for an order of removal, which the clerk 
signed. 

The substance of petitioner's argument is: I f  the town had alleged 
that the two defendants were bona fide ov7ners of distinct interests, of 
~rhaterer  character, in the lands in question, then, from that allegation 
alone, whether or not it was denied by the one and not anmered by the 
other, the right of removal as to the nonresident would ipso facfo be 
defeated. But, since the town alleges, directly or indirectly, that the 
rmident defendant is the real owner and the true party ill interest, and 
that the nonresident is merely a claimant, then such alleged mere claim- 
ant, by reason of his being a nonresident, enjoys larger rights than if he 
were alleged to have a bona fide interest in  the subject-matter. 

The question is whether, in a condemnation proceeding instituted by 
a municipal corporation, a nonresident defendant-~vho is an alleged 
claimant of a tract of land sought to be condemned, and nllo is joined 
v i th  an alleged owner who is a resident-may, before joining issues 
raised on the petition of the town, remove the cause as to himself to the 
Federal court. 

The defendant relies upon the headnote in Railroad Remora1 Cases, 
11.3 C. S., 1, where it was held that, in a proceeding to widen a street, in 
xhich certain land owned by a railroad company was sought to he taken, 
the controversy between the railroad and the city was separable from 
that between other property owners arid the city and re~novable alone." 
But it appears that in that contro~ersy the city was condemning se~~era l  
tracts of land, each tract belonging to separate indiriduals, in one pro- 
ceeding for ~videning a street, ,upon which the several distinct tracts 
bordered, and the Court held tbat, ,in respect to the tract belonging 
entirely to the railroad company, a nonresident, the matter in respect 
to this separate property constituted a distinct controversy between the 
city and the company, and was therefore removable. An examination 
of the case, howerer, shows that the appraisal had been made and the 
question of the amount of compensation had been arrived at, so that it 
Gas properly a suit, and "not a special proceeding." I n  that case Xr.  
J7~sfice Bradley, for the Court, said, citing Boom Co. v. Patterson, 
98  E. S., 403, that in the Boom case "the preliminary proceedings were 
in the nature of an inquest to ascertain the value of the property con- 
demned, or sought to be condemned, by the right of eminent domain, and 
was not 'a suit at law in the ordinary sense of those terms,' and con- 
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sequently not a suit within the meaning of the Remoral Acts; but that 
when it was transferred to the District Court by appeal from the award 
of the commissioners, it took, under the statute of the State, the form 
of a suit at  law, and mas thenceforth subject to its ordinary rules and 
incidents." 

"It may be regarded as settled law that the power to take prirate 
property for public uses belongs to erery independent g, vorernment exer- 
cising sorereign power, for it is a necessary incident t3 its sovereignty 
and requires to have no constitutional recognition. U. S. v. Jones ,  109 
. S ,  3 . . . Legislation in the exercise of this inherent power, 
though subject to judicial control, is said to be practicrilly unlimited if 
the purpose be a public one and sufficient provision is rr ade for compen- 
sation to the owner of the property proposed to be taken. R. R, v. Davis ,  
19 K. C., 451 ; Lecombe v. R. R., 23 Wall., 108. The mode of exercising 
the pon7er of eminent domain, unless otherwise provided in the organic 
law, rests in the sound discretion of the Legislature, subject, however, 
to the principle just stated, that there must be sure a rd  adequate pro- 
vision for compensating the owner." J e f r e s s  v. Greenr-ille, 154 N .  C., 
494, and cases therein cited. To the same effect, Xchl v. U.  S., 91 
u. S., 451. 

"The method for taking the land for public use is within the exclusive 
control of the Legislature, limited by organic law. The exercise of this 
power being a political and not a judicial act, the courts cannot help 
the injured landowner in a case like this, where the statute has been 
strictly followed until t h e  quest ion of compensat ion is reached." Dur- 
h a m  v. Rigsbee,  141 E. C., 132, and cases there cited. 

The proceeding in the present case, before commissioners appointed 
to appraise the land, mas in the nature of an inquest to ascertain its 
value, and not a suit at law in the ordinary sense of those terms. The 
counsel for Bonninghausen in this case state in their brief that he has 
instituted an action of ejectment in the United States District Court 
against the town of Morganton, alleging that he is the owner in fee of 
said lands and that the plaintiff has unlawfully trespassed upon the 
same, demanding judgment to be declared sole oJvner and recover dam- 
ages for the trespass. The plaintiff has moved, under C. s., 1414, to 
amend, in  this Court, by setting up the contract between Bonninghausen 
and Hutton &- Bourbonnais and the deed executed to said Bonninghau- 
sen. This the Court has power to permil, and the counsel for said 
Bonninghausen has also consented that these may be inserted in the 
record. 

An examination of these papers shows a conveyance from Arthur G. 
Olmstead and wife and others to Herman Bonninghsusen, with an 
express stipulation that said parties of the first part "do not warrant, 
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by express or implied warranty, or agree to defend against or com-ey or 
intend to conrey ally other or  grmter  title, interest or possession than 
n a s  invested in  them by a deed fronl the South Xountain Land Com- 
pany on 22 Narch,  1901, and the contract, made the same day by said 
Bonninghausen to Hutton & Bourbonnais, recites that  he "holds said 
lands only in and upon the trust abow nientioned, and that  upon de- 
mand by the parties of the seconri part  (IIutton & Bourbonnais) he d l  
conrey the lands to the South Xountain Lumber Company or to such 
other firm, etc., as the parties may designate." I n  effect, therefore, it  
appears that  the legal title has been placed in  Bonninghausen to conrey 
the property to any person that  may be designated hereafter by Hutton 
6- Bourbonnais, a North Carolina corporation. 

I t  would bc singular, indeed, if upon these facts the State WM 

deprired of the right to condemn this property for the public use of the 
town of Xorranton.  " 

Whenerer the matter of distributiou of the compensation arises, then, 
and not until then, r o u l d  the matter of jurisdiction be presented as to 
whom it shall be distributed. At present Hut ton  & Bourbo~iriais are 
the beneficial owners, having power to direct to whom the conveyance 
by the trustee, Bonninghausen, shall conTey the land. Bonninghausen 
holds only the bare legal title, as trustee, to conrey a t  the instance of 
Hut ton  & Bourbonnais, a n'orth Carolina corporation. 

The  petition to remove the cause to the Federal court was properly 
denied. 

Affirmed. 

SOUTHERS STA4TE BANI< V. RETTIE LEVERETTE, PAUIJ LET'ERETTE, 
MRS. L. A. SUBINER. 

(Filed 21 Nay, 1924.) 

1. Tenants in Commo~1-Conrts-Jurisdiction-Title-C1erks of Court. 
While the title to lands is not involved in proceedings among tenants in 

common to partition lands unless put in issue, the effect of the clerk's 
order for dirision is to ~ e c t  the title in each tenant in the lands appor- 
tioned to him ; and after the apportionment of the lands hare been made, 
in proceedings for partition among tenants in common before the clerk, 
nithout appeal, a lease by one of the tenants can only affect that portioll 
which has been allotted to him. 

2. S a m c W r i t  of Assistance-Equity-Writ of Possession-Petition and 
Affidavit. 

A writ of assistance to put the owner of lands in possession which is 
wrongfully being withheld from him, contrary to the judgment of the 
court rendered in the proceedings, is one cognizable only in a court of 
equity and not within that of the clerk of the court in proceedings to par- 
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tition lands among tenants in common; but where, after the division of 
the lands has been finally made, without appeal, he may issue a writ of 
possession to that effect; and where it may be seen from the substance of 
his petition arid affidavit that the leqal remedy is apl4icable, this writ 
may be issued, though therein spoken, if as a w i t  of assistance, the effect 
being practically the same in both instances. 

3. Same-Appeal-Derivative Judscliction-Constitutional Law. 
The clerk of the Superior Court, having no equity jurisdiction, cannot 

issue a writ of assistance to enforce its order in proceedings to partition 
lands among tenants in common, when one of the tenants wrongfully with- 
holds possession from another, nor can jurisdiction be conferred on the 
Superior Court on appeal, the latter having no concurrent or original 
jurisdiction, under the provisions of the statute (C. S., 1337), valid under 
the provisions of the Constitution of 1875. 

In proceedings to partition lands among tenants in common, the adjudi- 
cation before the clerk of the Superior Court operates :is an esto~pel as 
to them and those in privity with them. when no appeal has been taken. 
C. S.. 3231. 

APPEAL by L. A. Sumner from Ray, J., at  November Term, 1923, of 
HENDERSOX. 

T .  ,T. Rickman a n d  Shipman & Jus t i ce  f o r  plaint i f f .  
D. L. English and  0. K. B e n n e t t  for appel lant .  

Z ~ D A J I S ,  J. I n  1899, M. L. Sumner, seized of a tract of land, died 
intestate, leaving surriving him the defendant L. A. Sumner as his 
w ido~~ .  and the defendant Bettie Leverette and seven other children as 
his heirs a t  law. After the intestate's death, the plaintiff acquired the 
title of all the heirs, except Bettie Lewrette, and brought a proceeding 
before the clerk of the Superior Court for partition, alleging that  she 
and the plaintiff mere tenants i n  common, ~ u b j e c t  to the widow's right 
of dower. Only the widow filed an  answer. The  clerk transferred the 
case to the civil docket for the tr ial  of issues alleged to have been raised 
by the  pleadings; but upon appeal Judge Bryson reversed the order of 
the clerk and remanded the cause for further proceedings. I n  their 
brief the appellant's counsel practically admit that  the judge's order 
was free from error. When the case was remanded. the clerk decreed 
the partition of the land and the assignment of dower. T h e  commis- 
sioners assigned dower to the widow, and allotted to the plaintiff and 
to Bettie Leverette their respective portions of the land described in the 
petition. The  report of thecornmissioners was approved and confirmed. 
The appellant did not except to the order appointing the commissioners, 
or to their report, or to the decree of confirmation. T h e  report was 
confirmed on 17 May, 1923, and in J u n e  the plaintiff applied to the 
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clerk for a writ of assistance, based upon an affidavit. An alias notice 
to the appellants to show cause why the writ should not be granted was 
duly issued, and on 16 August returned served. The appellant entered 
a special appearance, and moved to dismiss the motion, and, after noting 
an exception, filed a written answer to the notice. The clerk held that 
the writ should issue, and his judgment was affirmed on appeal to Judge 
Ray. The widow excepted, and appealed to this Court. 

The appellant admits that the partition of the land and the allotment 
of dower were not "resisted strenuously," but she says the writ of assist- 
ance is resisted on the ground that the appellant is in  possession of all 
the land described in the petition, under a lease from one of the tenants 
in common. I n  her answer to the original petition the appellant alleged 
that she held a lease, dated 2 August, 1921, from one of the tenants in 
common for the land described in  the petition, and that it would not 
expire until 2 August, 1926. I f  the lease was pleaded in bar of partition 
it seems not to have been relied on, for it was not referred to again until 
after the plaintiff had applied for the writ of assistance. Without 
regard to the alleged right one of sereral tenants in common to execute 
a lease upon the common property, we are confronted with uncertainty 
and indefiniteness as the execution of the lease, as to its contents, as 
to the name of lessor, and as to the question whether it mas executed 
before or after the plaintiff acquired its title. I f  the lease was executed 
by Bettie Le~erette,  as stated in one of the briefs, would its operation 
not be confined in any erent to her interest 1 And as her interest has 
been allotted by metes and bounds, in what way could her lease to the 
appellant be effective against the land allotted to the plaintiff? Besides, 
on an application for a writ of assistance, the title cannot be adjudi- 
cated or the original case reviewed, or the decree modified. Investment 
Co. v. Tel. Po., 156 S. C., 259; Ezum v. Raker, 115 N. C., 242; Roberts 
v. Dale, 171 N. C., 466; 27 Cyc., 1142 (3) ; 310 Cyc., 211; 7 R. C. L., 
885 (80) ; 5 C. J., 1322 (13) and 1325 (22). 

But the appellant presents a more serious question. She contends 
that a writ of assistance may be issued only by a court of chancery, and 
that the clerk who signed the decree had no equitable jurisdiction. 

This writ is of remote origin, dating as far  back as the reign of 
Henry V I I I .  I t  has been defined as a form of process issued by a 
court of equity to transfer the possession of lands, the title or right of 
possession to which it has previously adjudicated, as a means of enforc- 
ing its decree. See authorities cited in Ann. Cas., 1913 D, 1120, note. 
I n  Beach's Modern Equity Practice, Vol. 2, see. 897, it is said: "Courts 
of equity have from the earliest times exercised the right to issue a writ 
of assistance in actions in equity brought for the purpose of determin- 
ing the rights of the litigants to the title or possession of real estate 
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after judgment declaring such rights, as \\ell as in cartes for the fore- 
closure or redemption of mortgages. I n  such cases the courts haring 
jurisdiction of the persons and property in contrortrsy hare, after 
determining the rights of the parties litigant to the t i  le or possession 
of real estate, rightfully assumed the powel- to enforce their judgments 
by the writ of assistance to transfer the possession imtead of turning 
the party orer to a court of lam to recover such possession." 

M r .  Justice d s h e  remarked that the writ may be termed an equitable 
habere facias possessionem, for it is issued only from courts of chancery 
( K n i g h t  z3. Houghtal l ing,  94 S. C., 408) ; and all thcb subsequent de- 
cisions hare treated the writ as issuable only from a court of equity. 
Coor 21. S m i t h ,  107 N: C., 430; E x u m  c. Raker ,  15 N .  C., 242; W a g o n  
Po. 2.. B y r d ,  119 N.  C., 460; C l a ~ l z e  c. d l d ~ i d g e ,  162 N C., 326; Lee v. 
Tlzornfon,  1'76 X. C., 208. 

As the writ can issue only from a court of chancery, the next question 
is whether the clerk in the proceeding before him had equity juris- 
diction. 

At common law, coparceners were entitled to partition; upon tenants 
in common the right.was conferred by statute. 2 Bl., 180, 194; Holmes 
v. Holmes,  55 K. C., 334. But the English courts of chancery also 
entertained suits for partition, and in this country the seyeral State 
courts possessing general equity powers are regarded as haying juris- 
diction, unless their authority has been abrogated or restricted by stat- 
ute. 30 Cyc., 170. Prior to 1868, both our courts of equity and our 
courts of law entertained such suits. Chief Justice R z : f i n  said: "The 
right of a tenant in common to partition of a legal estate is as absolute 
in this Court as it is at law; for the jurisdiction as to actual partition 
is concurrent in the courts of law and equity, and therefore both courts 
must adjudicate on the same principle. The only necessity a tenant in 
common is under for coming into the court of equity is h a t  which arises 
from the inconvenience of an actual partition and induces him to apply 
for a sale." Donnell v. X n t e e r ,  42 N .  C., 94. See, also, '~Yeeks  v. Weeks ,  
40 N. C., 111, 119. But, since 1868, partition has been regulated by 
statute. Haddock v. Stocks,  167 N .  C., 70; C. S., 3213, et seq. The 
proceeding is now brought before the clerk, but the clerk has not been 
given the powers of a court of chancery. "He has no equity jurisdic- 
tion, and, besides, the statute giving jurisdiction to courts of equity orer 
sales for partition has been repealed by sections 1903 and 1904 of The 
Code (C. S., 3233, 3241), which confers that jurisdiction upon the 
Superior Courts, to be exercised by the clerk, who is not vested with 
any equity powers, except where specially conferred by statute." 
Ashe, J., in Bragg v. Lyon,, 93 N.  C., 151, which is apprclred in Vance  v. 
Vance ,  118 N. C., 865, and in McCauley v. ~l IcCauley ,  192 N. C., 289. 
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From this position the Court has never receded. I n  a few decis io~~s  
may be found isolated d i c t a  suggesting that  the clerk and justices of the 
peace may affirinatively exercise the functions of a court of equity, h11t 
the suggastion runs counter to several decisioils and is not in accord 
71-it11 the doctrine long since declared by the Court and thence co~isist- 
mt ly  maintained. The  provision of the Constitution of l8GS prescrib- 
ing the jurisdiction of a clerk of the Superior Court was purposely 
omitted by the Conrention of 1575, and the  clerk's duties now are chiefly 
such as are imposed by statute. B r i t f a i n  v. X d l ,  91 N .  C., 490. 

The appellant contends, however, that  by virtue of C. S., 637, the 
order of the  judge should be sustained, even if the clerk had no jurisdic- 
tion to issue the writ. The  section is as follows: "Whenever a civil 
action or special proceeding hegun before the clerk of a superior court 
is for any ground whatever sent to the Superior Court before the judge, 
the judge has juriscliction, and it is his duty, upon the request of either 
party, to proceed to hear and determine all matters i n  controrersy in 
such action, unless it appears to him that  justice ~vould be more cheaply 
and sp~e:lily administered by sending the action back, to be proceeded in 
before the clerk, in which case he may do so." 

There are 2t least two reasons why, in our opinion, the appellant's 
position iq unsound. The  decisions construing this section show that  in 
e7ery "civil action or special proceeding sent" from the clerk to the 
judge, there xvas some element which apparently brought the case within 
the jurisdiction of the clerk. I t  is t rue that  in A ~ ~ P T S O T Z ' S  cusp, 132 
N. C., 244, X o n t g o m e r y ,  J., remarked that  the judge x-as clothed with 
power to determine the controversy, although the proceeding before the 
clerk was a nullity for the reason therein pointed ou t ;  but a careful 
perusal of the record discloses the fact that  the clerk had jurisdiction 
of the proceeding before him, and the Court simply held that  the judge, 
on appeal, could retain jurisdiction, although the clerk, mistaking his 
pov7ers, had rendered a judgment which was roid. , lnd in Stonc"s case, 
176 S. C., 337, the action r a s  still pending in the Superior Court, and 
the motion before the clerk was treated as a motion in the original cause. 
F o r e m a n  v .  Hozrgh, 98 N. C., 386; L e d b e f t e r  v. P i n n e r ,  120 N .  C. ,  436; 
F a i s o n  7.. lT'illiams, 121 K. C., 152; R o w m a n  T .  R o s e m a n ,  127 N. C., 
494; C o ! c f r a i n  v. L a u g h l i n ,  157 S. C.,  282 ; L u f h e r  v. L u t h e r ,  ib id . ,  500 ; 
1T'illiams 7.. D u n n ,  I58  N .  C.,  399; Bngge t t  7.. J a c k s o n ,  160 S. C., 26; 
Illills c.  X c D a n i e l ,  161 N .  C., 113; T h o m p s o n  v. Rospigl ios i ,  162 N .  C., 
1-16; R y d e r  T .  O a f e s ,  173 X. C., 569; In  r e  B r o w n ,  185 N .  C., 399; H a l l  
c. d r f i s ,  186 S .  C., 105; In r e  W a r e ,  an te ,  693. 

There is another objection to the appellant's position. I t  may be 
contended that  the juriscliction of the judge can be maintained on one 
of two grounds-(1) because the clerk had jurisdiction and the juris- 
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diction of the judge was derivatire, or (2)  because the judge ~vould 
have had jurisdiction if the application for the writ had been originally 
lodged, not before the clerk, but in the Superior Court. From what has 
been said, it is apparent, we think, that the clerk, not exercising equity 
jurisdiction, had no authority to issue the mrit, and the judge had no 
derivative jurisdiction. I t  is equally clear that the jucge was without 
original jurisdiction, because a w i t  of assistance must issue from the 
court in which the final judgment or decree u-as rendere 1, and from the 
clerk's judgment noappeal was taken. ,4nn. Cas. 191) D, 1125, note; 
Lzdnstrom I). B m n s o n ,  52 L. R. A. (U. S.) ,  697, and note; 5 C. J., 
1323 (15).  

\ ,  

But upon a careful examination of the record and the authorities, we 
have concluded that there is another theory upon which the judgment 
may be modified and upheld. The principal distinction between a mrit 
of assistance and a mrit of possession is this: While the office of each 
is to put a party entitled thereto into the possession of property, the 
former issues from a court of equity and thrl latter from a court of law. 
2 R. C. L., 726. 

The final decree, signed by the clerk in the proceeding for partition, 
dissolred the unity of possession; and while it did not pass title, it rested 
i11 severalty the title to each of the tracts or parcels allotted to the 
respective tenants, and operated as an estoppel upon the parties to the 
proceeding and those in privity with them. Not havinr appealed from 
the clerk's judgment, the parties assented to it, and cannot now impeficli 
it. Each tenant is entitled to the ~ossession of the share allotted him. 
and if one tenant withhold such possession, we see no satisfactory 
reason why the clerk should not issue a mrit of possession in behalf of 
the legal claimant and dispossess the party who, while bound by the 
decree, wrongfully withholds possession. Although the plaintiff has 
applied for a writ of assistance, its affidavit meets the requirements of 
a motion for a habere facias possessiottem, or writ of pojsession; and as 
the original proceeding was at law, me think the plaint ff is entitled to 
the latter m i t .  .It would be unreasonable to require the plaintiff to 
bring a separate action at law to eject an intruder who, as a party to the 
proceeding, is estopped by the judgment. C. S., 3231 W e e k s  v. 1Vc- 
Phai l ,  128 N.  C., 129; S. c., 129 N. C., 73; B u c h a n a n  v. Harr'imgton, 
152 N.  C., 333; W e s t o n  v. i iumber  Co., 162 S. C., 165; Propst  v. Cald- 
well, 172 N. C., 594. 

The judgment is modified to the extent of authorizing the clerk to 
issue a writ of possession instead of a v r i t  of assistancue, commanding 
the proper officer to dispossess the appellant and put the plaintiff in 
possession of the land allotted it by the judgment of the clerk. 

The appellant's motion to dismiss for want of service ill without merit. 
Modified and affirmed. 
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C. D. RAP AXD R. &I. RAP v. GEORGIA H. POOLE. 

(Filed 21 May, 1924.) 

Estates - Remainder - Partition Statutes - Contingent Remainders - 
Clerk's Jurisdiction-Appeal-Superior Courts. 

A tenant for life may not, directly or indirectly, affect the title of those 
in remainder, whether having a vested or contingent interest in the lands, 
by joining them in their proceedings for a division or sale for that pur- 
pose, brought before the clerk of the court under the provisions of C. S., 
3215, and these proceedings so brought cannot be validated by derivative 
jurisdiction in the Superior Court, on appeal, under the provisions of 
C. S.. 1744, it  being required that the proceedings be originally brought i11 
the latter jurisdiction, ni th certain requirements, for the protection of 
contingent remaindermen, \~-hich must be strictly follov ed ; and, though 
under C. S., 3234, 3235, a sale is provided when the land is affected with 
coritineent interest in remainder, not presently determinable, the procerd- 
ing? are therein required to be brought upon petition of such rernainder- 
men, and not upon that of the life tenants. 

APPEAL by plaintiffs from flarding, J., at  April Term, 1924, of 
GRAXTILLE. 

The defendant contracted to conrey to the plaintiffs a certain lot i n  
Oxford a t  the purchase price of $2,900. Subsequently the plaintiffs 
declined to take the deed tendered, alleging that  defendant could not 
conrey a good arid sufficient title. 

On  7 September, 1908, H. C. Herndon conveyed to the defendant? 
Georgia H. Poole, certain parcels of land in Oxford, among which was 
included the land in controrersy. T h e  deed specified that  the conrey- 
a w e  was to "Georgia H. Poole for her lifetime and a t  her death to her 
ch i ld rh ,  in equal shares"; and the habendulrz clause recited: "Her 
interest to each of these properties is during her lifetime and after her 
death to her children, in equal shares." At the date of said deed she 
had tn.0 children-one nanled Bettie and the other John-both minors, 
~vithout guardian. They were arid are the only children of Georgia H. 
Poole, n h o  is now 54 years of age. 

On  28 March, 1911, she conreyed to John R. Young, her brother, a 
one-half undirided interest in the life estate conveyed to her by H e n d o n ,  
as aforesaid. On  22 April, 1911, John R. Young instituted before the 
clerk of the court of Granville a special prcjceeding against Georgia H. 
Poole, Bettie Poole, and John  H. Poole for partition by sale of the lands 
described in the aforesaid deed. A guardian ad ltfem for said infants 
was appointed, who filed an  answer, admitting the material allegations 
in the petition for sale for partition. On 12 May, 1911, an  order of 
salc, in accordance with the petition, was made, a commissioner ap- 
pointed, and sale made, after due advertisenlent, a t  which John R. 
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Young became tlie purchaser of said land, for himself and sister, for 
the sum of $5,400. The  sale was duly confirmed by the court, and a 
deed executed by the commissioner to John R. Young and Georgia H. 
Poole on 3 July,  1911. On 1.5 July,  1911, letters of gtlardianship upon 
the estates of Bettie and John  IT. Poole, infants, were granted to John 
R. Young, their uncle. 

On  3 February, 1912, Georgia H. Poole conreyed her one-half interest 
in the land to her brother, John R. young, and on 26 Xarch,  1915, he 
reconveyed to said Georgia H. Poole all his right, title and interest in 
said property by deed, duly recorded. 

I n  1922 the said Georgia 11. Poole contracted, i n  writing, to convey 
to tlie plaintiffs the lot i n  question, duly described in said contract, for 
the sum of $2,900, and later tendered then1 a deed in  fee simple on 
23 Kovcmber, 1923, with full covenants of ~ a r r a n t y ,  which they refused 
to accept, upon the  ground that  the defendant was unable to convey a 
good title to the same. 

The controversy was thereupon submitted to the Supl3rior Court upon 
a case agreed, who adjudged that  the defendant, Georgia H. Poole, had 
a good and sufficient title i n  fee to said lot, and had a good right to 
convey the same, and should recover the sum of $2,900 therefor. Appeal 
by plaintiffs. 

P a r h a m  (e. Lassi ter  for plaintif fs.  
A. 14'. G r a h a m  (e. Son for de fendan t .  

CLARK, C. J. The  defendant contends that  the remainder to the chil- 
dren of Georgia H. Poole under the deed from H. C. I-Ierndon was a 
rested remainder, and that  a life tenant can maintain a partition pro- 
cerdilig against the remainderman; and, further, if the court should be 
of the opinion that  the remainder to the children was contingent, then 
the irregularity in bringing the proceeding before the clerk instead of 
the judge has been cured by chapter 64, Laws 1923, which was a re- 
enactment of C, S., 1745. 

We find no authority in  this State to support a proceeding for par-  
tition between the life tenant and the remainderman. Georgia H. Poole, 
as life tenant, could not maintain this proceeding against the infant 
remaindermen, and a different result cannot be attained by merely split- 
ting the life estate between her and her brother. He TWS in no stronger 
position in regard to the remaindermen than she was prior to her con- 
veyance to him. 

I t  would seem manifest that  the conreyance by her was made for the 
purpose of bringing the partition proceedings to sell the interest of the 
children and resting the title in the life tenant, free of limitations. The  
statute (C. S., 3215) provides that  one or more persols claiming real 
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estate as joint tenants or tenants i n  common may h a r e  partition, but is 
no authority for partition as between the life tenant and the remainder- 
men, except where the proceeding is brought by the remaindermen and 
the life tenant is joined. S o r  does C. S., 1745, authorize or validate a 
partition sale a t  the instance of a life tenant against vested remainder- 
men, who are not infrequently children. 

C. S., 1744, provides: "In all cases where there is a vested interest in 
real estate, and a contingent remainder over to persons ~ v h o  are not in 
being, or where the contingency has not yet happened which will deter- 
mine who the remaindermen are, there may be a sale of the property by 
a proceeding in  the Superior Court a t  term-time, which proceeding shall 
be conducted in the manner nointed out in this section." 

I n  this case there was only an  ordinary partition proceeding before 
the clerk of the court. I f  this were a contingent remainder, there was 
neither allegation in the petition nor finding of fact by the court that 
the sale was advantageous to the remaindermen. There was no order 
for the reinvestment of the interest of the remaindermen, though this 
would not probably affect the title to the purchaser. ,111 these things 
are contemplated by the statute and by the court in dealing wit11 the 
title of remaindermen when they are not determined and who cannot 
speak for thernselves. Conceding that  the two children of Georgia H. 
Poole, ~ h o  were parties to the proceeding, represent their class, it  may 
be that  there will be no children of Georgia H. Poole living at the time 
of her death. The  clerk of the court was not clothed with jurisdiction 
to decree and confirm a sale in a case like this. 

Where the Legislature has by statute prescribed the method by which 
all the proper parties to a proceeding shall be protected, that method 
must be followed. I t  was not contemplated by this statute that the 
rights of the parties i n  such case as this should be entrusted to the 
clerks of the Superior Court i n  ordinary special proceedings without 
approval or confirmation by a judge of the Superior Court. C. S., 1744, 
1,rescribes the method in which there shall be a sale decreed where there 
is a contingent remainder and requires a decree for proper investment 
of the funds of the remaindermen. Springs v. Scot t ,  138 N. C., 549, and 
the cases thereto cited in the Anno. Ed.  

Though Tve have considered the irregularities, if there had been a con- 
tingent remainder in this proceeding there i s  an  insuperable one, eren 
if these requirements of the statute had been complied with. I t  will be 
noted that, under C. S., 3234 and 3235, while there is authority for a 
sale for partition, a t  the instance of the remaindermen, of the reversion, 
or by their joining the life tenants, or between tenants in common or 
joint tenants, there is no statute which authorizes the sale on the appli- -. 

cation of the life tenant as against the remaindermen. 
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I n  20 R. C. L., 744, it is said, with ample citation of authority: "It 
's believed to be universally established in the United States, under the 
different state statutes, that a tenant for life or for yt.ars may compel 
partition betx-een himself and his cotenants, whether the other tenants 
hold their shares for life or in fee, but unless otherwise provided by 
statute to the contrary, it is the general rule that a tenant for life is 
not entitled to maintain partition against reversionerj, remaindermen 
or others having a future conditional interest. Where there is an estate 
for years in real property held in  cotenancy by the parties to the action, 
and a rerersion held by one of them only, the partition must be limited 
to the estate for years, and though partition cannot be made otherwise 
than by sale, it cannot include the reversionary interest. Even where 
the owners of the reversion are by statute proper parties defendant to a 
partition suit between tenants in common of a life estate, it has been 
held that the plaintiff can have a partition of the life estate only, and 
not of the fee belonging to the reversioners." These propositions are sup- 
ported by ample citations, and are based upon the strongest considera- 
tions; for in a partition at  the instance of a life tenant against tenants 
in reversion, the latter would ordinarily fare badly. These decisions, 
also, as just said, are in accord with our own statute ( C. S., 3234 and 
3235)) which authorize merely the joinder in a petition for partition 
d e n  brought by life tenants against those in remainder, if it is con- 
tingent. 

I n  30 Cyc., 182, it is said: "It was the rule, both at common lam and 
chancery, that none but estates in possession were subje1:t to compulsory 
partition. This rule prevails in the United States except where it has 
been abrogated or modified by statute." . h d  it is further said that 
actions for partition cannot be sustained where the remainder is sought 
to be partitioned "except in a few States where tht. rule has been 
changed by statute allowing partition among remaindermen and rever- 
sionaries subject to the preceding estate in possessic~n. This right, 
although created by statute in Illinois, cannot be exercisl3d if the interest 
of the parties cannot be ascertained until after the death of the life 
tenant." 

And it is there pointedly added: '(A cotmant of an estate in posses- 
sion less than in fee, although entitled to partition, cannot by his par- 
tition affect an estate in rerersion or a remainder unless authorized 
to do so by statute," citing to that effect among other cases Simpson T. 
Wallace, 83 K. C., 477, and Williams v. Hassell, 74 5. C., 434, which 
last has been cited in many cases since. See Anno. Ed. And while the 
act of 1887, now C. S., 3234 and 3235, has authorizcbd a sale at the 
instance of the remaindermen, or between the life tenants, there is, as 
above said, no authority by which the life tenant can "freeze out" the 
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children or  other  tenants  i n  reversion o r  remainder. Gillespie v. Alli- 
son, 115 ;I\'. C., 542, a n d  I n  r e  Inheritance Tax,  172 N .  C., 174. 

T h e  judgment, therefore, under  which t h e  property was  sold a t  t h e  
instance of Georgia H. Poole was not only i r regular  i n  t h e  part iculars  
pointed out  but  mas invalid, being without  au thor i ty  of l a w  a s  against 
the  tenants  i n  reversion or  remainder, and  t h e  judgment below is  

R e ~ e r s e d .  

N o ~ ~ . - T h i s  opinion was written in accordance with the Court's decision 
and filed, by order of the Court, after C h i e f  Justice Clark ' s  death. 

'JOHR'SOR' BROTHERS v. A. 0 .  LEE AND A. TT'. LEE. 

(Filed 21 May, 1924.) 

1. Deeds and  Conveyances-Interpretation-Intent. 
The court, in interpreting a deed to lands, will give effect to the intent 

a s  gathered from the instrument construed a s  a whole, when not con- 
trolled by an arbitrary rule of law, and the habendunz claus may be 
considered in ascertaining the true intent of the instrument. 

2. Same-Estates-Remainders. 
h conveyance of land in the premises to the grantee, his heirs and 

assigns, subject to limitations thereinafter set forth, with habenc urn to 
him for and during the period of his natural life, an'd after his de .th, to 
his children then living, and those who may hereafter be born to h i a  (as  
set forth in a former deed in the chain of tit le),  and covenant to the 
grantee and his children and their heirs and assigns; and under thr for- 
mer deed it  appears that the fee of the grantee in the later deed apy,lred 
as  set forth in the h a b e n d u m  and warranty, but that  a t  the time of the 
prior conveyance the grantee was a young unmarried man:  Ht.'d, the 
present deed will be construed to effectuate the intention of the parties 
a s  expressed more definitely in the h a b e n d u m  and warranty, wi h a life 
estate only to the first taker. 

3. Same--Titl-Fee Simple-Contingent Remainder--Statutes. 
Where there is a deed to lands to an unmarried grantee for life, with 

remainder to his children, not then in esse,  the first taker holds the legal 
title until the birth of children after his marriage, a t  which time such 
estate becomes vested, such remainder being contingent until the birth of 
a child during the existence of the freehold estate, and then vests in such 
child or children who.would then take and hold the interest. C. S., 173s. 

COXTROVERSY without  actipn submitted on case agreed, and  deter- 
mined by  Daniels, J., a t  September Term, 1923, of t h e  Superior  Cour t  
of HARNETT. 

F r o m  t h e  case agreed i t  appears  tha t  plaintiff, having a judgment 
duly docketed against defendant A. 0. Lee, t h e  son, desires t o  enforce 

48-187 
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same against his interest in a tract of land in  said county, plaintiff 
claiming that same is an  undivided interest i n  remainder after the life 
estate of his father, the codefendant, the latter claiming to olvn the land 
in fee simple. 

I t  further appears that  in 1881 J. B. and Chari ty Lee conveyed a 
tract of land in said county to A. TV. Lee by deed in the same terms as 
to the estate and quantity of interest as that now contained in a deed 
from R. L. Godwin to Al. W. Lee, -1. 0. Lee and o t ~ e r s ,  children of 
A. TV. Lee. That  this land was sold for reinvestmen under a decree 
of the court, and the proceeds on such reinvestment were used in pur- 
chase of the land in controversy and conveyed to -1. TV. Lee, etc., in 
terms as follows : 

This deed, made this 2 October, 1909, by R. L. G o c l ~ i n ,  unmarried, 
of Harilett County, North Carolina, party of the first part, 'to A. W. 
Lee, of said county and State, party of the second pal-t: 

Witnesseth: That ,  whereas, on 27 November, 1854, J. B. Lee and 
vife, Chari ty C. Lee, conveyed to the said A. W, Lee a certain tract 
of land by deed of said date, recorded in  Book Q, pages 222, 223, of 
the records of Harnett  County, to be held by him subject to such limi- 
tations as are in said deed expressed. 

And whereas, a t  the September Term, 1919, of Harnett  Superior 
Court, a decree was entered i n  a civil action entitled A. TV. Lee and 
W i f e ,  L. J .  Lee, v. A. 9. Lee ~t al., being the children of the  plaintiffs, 
decreeing a sale of the above-mentioned lands, and appointing X. A. 
Townsend and J. C. Clifford commissioners of the court, with authority 
to make said sale and to reinvest the funds arising from said sale in 
other real estate, to be held by the said A. TV. Lee sul~ject to the same 
lilnitations set forth in  the above-mentioned deed. 

Now, therefore, in consideration of the sum of $2,730, to the party 
of the first part  paid by N. A. Townsend and J. C. Clifford, commis- 
sioners as aforesaid, receipt of which is hereby acknow'edged, the party 
of the first part  does hereby bargain, sell and convey to A. W. Lee, his 
heirs and assigns, subject to the limitations hereinafter set forth, a cer- 
train tract of land in Harnett  County, S o r t h  carol in,^, in Averaiboro 
Township, described as follows : (Description omitted.) 

T o  h a r e  and to hold the above-described lands, to the said A. TV. Lee, 
for and during the period of his natural  life, and after his death to the 
children of A. W. Lee, both those now living and t h o s ~  that may here- 
after be born to him, in fee simple, as set forth in the deed of J. B. Lee 
and wife, Charity C. Lee, to A. TV. Lee, hereinbeforc~ mentioned and 
as set forth in the decree of Harilett Superior Court hereinbefore re- 
ferred to. 
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And the said R. L. Godwin covenants with the said A. W. Lee and his 
children, and their heirs and a.kigns, that  he is the owner in fee of said 
lands, arid has the right to con\-ey the same in fee simple; that the same 
are free from any encumbrances, and thht he mill forerer warrant and 
defend the title to the same against the lawful claims of all persons 
whomsoerer. 

I n  witness whcreof, the said R. L. Godwin has hereunto set his hand 
and affixed his seal, the day and year first above written. 

R. L. G o ~ n - I K .  (Seal.) 

I t  further appears that a t  the time of the conveyance in 188-1- from 
J. 13. and Chari ty Lee, A. W. Lee was a young unmarried man without 
children, and later married and had children, A. 0. Lee and others, 
~ v h o  were alive a t  the time of said doed from R. L. Godwin. Upon 
these facts the court entered judgment as follows: 

"This cause coming or1 to be heard before the undersigned judge at 
the September Tcrm, 1933, of the Superior Court of Harnett  County, 
and the same beiug heard upon the submission of a co~ltrorersy without 
action, i t  is considered, ordered and adjudged by the court that the 
defendant -1. W. Lee is entitled to oilly a life estate in the lands described 
in the deed from his father and mother, J. B. Lee and wife, Charity C. 
Lee, dated 27 Sovember, 1884, which were sold by order of court a ~ l d  
the funds reinvested in the l a~ lds  described in deed from R. L. Godwin 
to A. W. Lee, dated 2 October, 1909, n~hich lands were to be held by 
the said A. W. Lee upon the same terms and conditions as set forth in 
the deed from his said father and mother, and he is therefore entitled 
to only a life estate i n  said lands. I t  is found as n. fact that  the said 
-1. TV. Lee was unmarried and had no children a t  the time of the exe- 
cution of the deed from J. B. Lee arid ~ ~ i f e ,  Charity C. Lee. 

F. A. DAXIELS, 
Judge Presiding." 

From ~vhich  said judgment defendant -1. W. Lee excepted arid ap- 
pealed, assigning for error that the court failed to hold that A. TITT'. Lee 
owned the  land in fee simple. 

H.  L. Godwin for d e f ~ n d a n t s .  

HOKE, J. I t  is now held for law in this jurisdiction that the premises 
or granting clause of a deed is not to be considered as aln~ays controlling 
in reference to the estate conreyed, but "if on a perusal of the entire 
instrument, including the hahendunz, i t  clearly appears that  a lesser 
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estate was intended than that conferred in the premises, such a con- 
struction should prevail, and the intent of the grantor be given effect." 
I n  a case before the Court at the present term, Bagwell v. Hines,  ante, 
691, the position was considered, and the view of the Court as it now 
prevails concerning it was expressed as follows: 

"It was formorly held in this jurisdiction, and with some strictness, 
that the habendum of a deed was not allowed to destroy an estate or 
interest definitely conreyed in the premises or to creaie an estate that 
was necessarily repugnant to it. TVillcins v. B o r m a n ,  139 N .  C., 39; 
Blackwell v. Blackwell,  124 N .  C., 269; Ilou3land v. R o d a n d ,  93 N .  C., 
211; H a f n e r  v. I r w i n ,  20 N. C.; 570. The position mas somewhat modi- 
fied in the well-considered case of l ' r ip le t t  v. Williams, 149 N .  C., 394, 
opinion by Associate Just ice Brozim, wherein it was held that except 
when otherwise controlled by an arbitrary rule of lam, as by the rule 
in Shelley's case, the question was largely one of intent, and if on a 
perusal of the entire instrument, including the habendum, it clearly 
appeared that a lesser estate mas intended than that zonferred in the 
premises, such a construction should prevail and the intent of the 
grantor be given effect, a case that has been cited with approval in 
numerous decisions of the Court." 

I n  the Ragwell case it was held that the instrument laving in express 
terms conferred an estate in fee simple in the premises, the subsequent 
clauses in apparent modification of this estate were not sufficiently defi- 
nite to effect a change of the granting clause, and the (estate in fee was 
upheld. I n  the present case, however, the granting clause does not defi- 
nitely convey an estate in fee simple. On the contrary it purports to 
sell and convey the land to "A. W. Lee, his heirs and assigns, subject 
to the limitations hereinafter set forth." And these liil-itations, appear- 
ing in the habendum, are as follows: "To have and to hold the abore- 
described lands, to the said A. W. Lee for and during I he period of his 
natural life, and after his death to the children of .1. W. Lee, both 
those now living and those that may hereafter be born to him, in fee 
simple, as set forth in the deed of J. B. Lee and wife, Charity C. Lee"; 
thus clearly conveying to A. TIT. Lee an estate for life, remainder to his 
children in fee. 

I t  is insisted for appellant that as this estate was created and its 
extent declared by the deed of 1884, at a time when A. W. Lee had no 
children, he took a fee simple, and we are cited to Cole v.  Thornton ,  
180 N. C., 90; Si l l iman 21. W h i t a k e r ,  119 N.  C., 92; H u n t  v. Satter-  
white, 55 S. C., 73; Dzipree v. Dupree, 45 N.  C., 164, and other de- 
cisions, in  support of the position. But in those and other like cases 
the estate was presently conveyed or attempted to be conveyed directly 
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to the children, and under the established principle that  in common- 
lam deeds there must always be a grantee presently capable of taking 
the estate, only children living a t  the time the  deed vTas made could 
take (extended by statute, C. S., 1738, to unborn children in esse), i t  
was therefore held that  where a grant  or deed is to A. and his or her 
children, and there lyere no children al i~re a t  the  time, the grantee would 
take the entire estate, a fee tail, a t  common law, converted by our 
statute into a fee simple. C. S., 1734. The cases cited, however, and 
the principle they approve and illustrate do not apply to an  estate con- 
veyed in  remainder after a freehold estate first given, and in such deed 
children, prospective grantees, born during the existence of the freehold 
estate vould take and hold their intc\rest. Such estate being by way of 
contingent remainder until birth of a child. Thus, in Shepherd's Touch- 
stone, pp. 229-234-235, after treating of the necessity of a grantor, 
grantee and a thing granted in order to  a d i d  grant, the author, as 
to the granter, among other things, says: "There shall be a person in 
being at the time of grant made (if he  be to take immediately, etc.), 
hut if he bc to take by way of remainder i t  is not necessary that  he 
should be in  being so as there be a preceding estate of freehold to sup- 
port a contingent remainder," etc. This statement of the learned author 
is fully recognized in this S ta te  in Thpree v. Dupree, 45 R. C., 164, in 
S~zrsome c. Thompson, 24 S. C., 277, and other cases, and is directly 
approved and applied n-ith us in Powell v. Powell, 168 N .  C., 561. 

I n  accord with these rulings the life estate of A. XT. Lee, appellant, 
is sufficient to uphold the estate in his children, though not i n  esse a t  
the time, by way of contingent remainder till they 17-ere born, and there- 
after as owners of a vested remainder. 

TTTe are of opinion that  the question presented has been correctly 
decided by his Honor, and his judgment is 

Affirmed. 

J. F. McCALL v. T E X T I L E  ISDUSTRIAL INSTITUTE A K D  J. R. HOOVER. 

(Filed 21 BIa7, 1924.) 

1. Principal and i l g e n t D e e d s  and Conveyances-Contracts. 
There there is evidence that one representing himself to be the agent 

of the onner of land called on  the propoued purchaser in purquance of a 
tele1)hone conversation lie had had with the principal, and entered into a 
nritten contract to conrey the lands in behalf of his principal, upon cer- 
tnin conditions, it is with thr other evidence in this case: Held,  sufficient 
to be submitted to the jury upon the question of agencr and to bind the 
owner under the provisions of the statute of frauds. 
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2. Srtni~Signature-Evidence Aliund-Questions for Jury-Statute of 
Frauds. 

Where there is evidence that the one acting as the apent of the owner 
of lands signed his own name to the written contract of sale, in a space 
left for the witnesses, it is competent to show alizinde as an issue for the 
jury that he had signed in behalf of his principal, and that the latter was 
thereby bound under the statute of frauds; and seneble, it could also be 
so shown as to an undisclosed principal. 

, ~ P P E A L  by plaintiff from Ray, J., a t  December Term,  1923, of TRAK- 
SYLVAXI.4. 

This was a n  action against the Textile Industrial Inst i tute and J. R. 
Hoover to enforce the specific performance of a contracat to convey cer- 
tain lands in  Transylvania County upon an alleged written memoran- 
dum of contract, 26 February, 1923, mhicah the deferidants had later 
undertaken to convey a t  the same purchase price to another company. 

The  plaintiff offered in evidence a paper-writing as follows: 

L~UREEMENT TO SELL A S D  BUY. 

I n  consideration of the sum of five hundred dollars this day received 
from J. F. McCall and R. R. Fisher, of Transylvania County, pur- 
chasers of the following described property, all those seven tracts of 
land in  Transylvania County, N. C., now owned by Tsxtile Industrial 
Inst i tute and J. R. Hoover, containing 1,018 acres, more or less, the 
purchase price being $10,000, seller to pay commissions. , h d  upon 
payment of the further sum of $3,000 within thir ty days from this 
date, and the execution of note and mortgage for $6,500 on the abore- 
described property, payable as follo~rs, $3,250 in six months from date 
and $3,250 in  twelve months from date, bearing interwt from date a t  
the rate of 6 per cent per annum, sellers corenant and agree and bind 
themselves and their heirs, executors, administrators, successors, and 
assigns to conrey the above-described property to the said J. F. McCall 
and R .  R. Fisher, their heirs, executors, administrators or assigns, in 
fee by quit-claim deed, with dower duly renounced, free from encum- 
brances except such as are  herein agreed to be assumed. And upon 
tender of such deed the purchaser agrees to fully comply with the terms 
of this contract of sale. ,111 taxes for 1923 to be paid by purchasers; 
interest, rents and insurance to be prorated to date of the consummation 
of sale. 

Upon failure of the purchaser to comply with the terms hereof within 
the stipulated time, the seller to have the right to reiain the amount 
this day paid, or to enforce the performance of this contract according 
to law. 
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I11 witness whereof, we have hereunto set our hands and affixed our 
seals, this 26 February, 1923. 

. . . . . . . . . . . . . . . . . . .  (L. S.) 
Seller. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  (L. S.)  
Seller. 

J. F. MCCALL. (L. S.) 
Purchaser. 

R. R. FISHER. (L. S.) 

Signed, sealed and delivered in the presence of:  
J. W. ALE~AXDER. 
MARY SAJIOIKE. 

NORTH C . ~ ~ o ~ ~ s ~ - T r a n s y l ~ a n i a  County. 
The due execution of the within contract was this day acknowledged 

before me by J. F. hIcCall, one of the makers thereof, for the purpose 
therein expressed. Therefore let the contract and this certificate be 
registered. 

Witness my hand and seal, this 29 Narch, 1923. 
N. A. MILLER, C. S. C. 

Filed for registration 29 March, 1923, at  4 o'clock p. m., and recorded 
30 March, 1933, in Book No. 47, at page 152. 

ROLAND OWEN, 
Register of Deeds, Transylvania County. 

The witness &Call testified : "This is a check I gave in Spartanburg, 
26 February, 1923, to J. W. Alexander, agent of the Textile Industrial 
Institute, for five hundred dollars. I t  is endorsed 'J. W. Alexander, 
Agent of the Textile Industrial Institute.' I t  has been paid. I t  came 
back to me in regular course through the bank." 

The check is as follows: 

BREVARD, N. C., 26 February, 1923. 
Pay  to the order of J. W. Alexander, agent for the Textile Industrial 

Institute, five hundred and no-100 dollars. 
To Pisgah Bank, Brevard, N. C. 
For land-1,018 acres. J. F. MCCALL. 

Endorsement: J. W. Alexander, Agent for Textile Industrial In-  
stitute. 

Paid 3 March, 1923. Paying teller: Pisgah Bank, Brevard, N. C. 
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At the close of the evidence the court directed a nonsuit, and plain- 
tiff appealed. 

D .  L. English and  C.  B. Deavev for plaintif f .  
W .  L. Breese for defendants .  

CLARK, C. J. There was evidence sufficient to be ~ubmitted to the 
jury offered to show that J. W. iilexander was the agent of the de- 
fendants. 

The nonsuit was evidently entered by the court on the ground that 
there mas not a sufficient signing under the statute of frauds. I t  was 
in evidence that the plaintiff, McCall, got in touch over the phone with 
Dr. Camak, president of the Textile Industrial Institcke, and through 
him met the real estate agent. J. W. Alexander. who stated that he was " > 

acting as agent for defendants in  the sale of the property. The plain- 
tiff showed declarations and letters of the president of the Textile In -  
dustrial Institute sufficient to submit to the jury to show that Alexander 
was acting as agent for the defendants. 

The alleged contract mas duly acknowledged by J. F. SlcCall and 
probated by him. The plaintiff also exhibited a check for $500 dated 
26 February, 1923, the same day as the deed giren by McCall to "J. W. 
Alexander, agent for the defendant, Textile Industrial Institute," which 
was duly cashed, and also plaintiff tendered to the defendants, through 
J. W. Alexander, as the second payment $3,000 called for in the deed, 
which the defendant refused to accept. 

The defendants in their answer admitted that the property in question 
had been placed with J. W. Alexander, a general real testate agent, for 
sale, and the question depends upon whether the signature at  the bottom 
of the contract entered in the manner it was, was intended to be a sig- 
nature by Alexander, and as the agent of the defendant. I t  is true the 
paper is signed at the end, but below the dotted line on which witnesses 
were to sign. The plaintiff contends that though the instrument was 
signed at the bottom in this manner that alegander intended to sign it 
as a witness. Indeed the recitals in the deed tend to show that it was 
a contract or an agreement to sell and buy. 

The acceptance by Alexander of the check to him :is agent for the 
Textile Industrial Institute of $500, together with the evidence that he 
was acting as agent in the negotiation for the Textile h l u s t r i a l  Insti- 
tute, makes it a question of fact whether the signature of J. W. Blex- 
:rider was placed on the contract as such agent. The plaintiff contends 
that there was no possible reason why he should hare  signed it as a 
witness, especially in view of the evidence amply sufficient to go to the 
jury of his agency from the defendant, the Industrial Institute, for the 
sale of the property. 
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I n  25 R. C. L., 686 (see. 324), it is said, with full citation of authori- 
ties: "If an agent is duly authorized to make the contract in behalf 
of his principal, the memorandum, though signed by the agent in his 
own name, may be sufficient to satisfy the statute as the statute does not 
require that the signature be in the name of the principal, and the signa- 
ture of the agent in such case is deemed the signature of the principal. 
The statute does not exclude par01 rridence that a written contract for 
the sale of goods or land purporting to be between the seller and buyer 
was in fact made by the buyer only as agent for another for the purpose 
of charging the principal." 

To the same purport is S e a v e s  c. Jlining Co., 90 S. C., 412, that a 
draft signed by an agent is a sufficient memorandum of contract to fill 
the condition of the statute of frauds and bind the principal, though 
the name of the latter does not appear in the instrument. The authorit7 
of the agent may be shown aliunde, and such authority need not be in 
writing. I11 this case the check vas  made payable to the order of 
"J. W. Alexander, agent for the Textile Industrial Institute; fire hun- 
dred and no-100 dollars," and recites that it mas for "land-1,918 
acres." And it was in eridence that the said check was cashed by 
Alexander; and, as already stated, there m s  evidence sufficient to go 
to the jury to show that he x7as acting in the trailsaction as the agent 
of the defendant, the Textile Industrial Institute, and that the second 
payment of $3,000 was tendered in due time according to the terms of 
the paper-writing, and that the balance of the specified sum mas also 
duly tendered. 

The above case of Neazes v. dlininq Co. cites numerous authorities 
to the same effect, and it has been often cited since, and has been re- 
printed with annotations in 47 Am. Dee., 529. 

Also in 25 R. C. L., 657 (sec. 391), it is said, with many citations: 
"The statute (of frauds) does not change the lam as to the rights and 
liabilities of principals and agents, either as between themselves or as 
to third persons. I t s  provisions are complied xvith if the names of 
competent contracting parties appear in the writing, and if a party is 
an agent i t  is not necessary that the name of the principal be disclosed. 
Accordingly if a contract, vithin the provision of this statute, is made 
by an agent, whether the agency is disclosed or not, the principal may 
sue or be sued as in other cases." 

S e a v e s  v. Mining Co. has been cited and approved to the same effect 
in Hargrove  b. Adcock, 111 N. C., 171, that it is "a sufficient compli- 
ance with the statute if the agent signs his own name instead of that of 
his principal by him"; and in Hall v. Afisenheimer, 137 PIT. C., 186, and 
more recently in Burr i s s  v. S t a r r ,  165 N. C., 657. 



7 6 2  I N  THE SUPREME C O U R T .  [I87 

T h e r e  was  ample  e ~ i d e n c e  to  be submitted t o  t h e  j u r y  tha t  J. TIT. 
,Ilexander was the  agent of t h e  tlefei~dant, t h e  Textile Indus t r ia l  Ins t i -  
tute, to sell th i s  land,  and  if he was such agent,  the  m a m e r  i n  v h i c h  i t  
was signed n-as sufficient without  reciting i n  the  s ignature t h a t  h e  was 
agent. 

T h e  only question tha t  can arise, if t h e  j u r y  shall find t h a t  h e  was 
the agent of t h e  defendants, is upon t h e  location of t h r  signature, t h e  
defendant contending t h a t  it shows t h a t  Alexander signed only as  a 
witness. T h e  plaintiff contends t h a t  there is nothing tha t  so indicates 
and no fact  nor  reason t h a t  h e  should h a w  signed other t h a n  as agent. 

T h i s  was a question of fact  upon  al l  t h e  evidence, whether  t h e  affix- 
i n g  of t h e  s ignature i n  t h a t  place and  manner  was done by  Alexander 
a s  agent o r  not. T h i s  was a fact  which calls f o r  ascertainment by a 
jury, and  i n  nonsuitiiig t h e  plaintiff there was 

E r r o r .  

~\ToTE.-T~~s ol)illioii was \vritten in accordance with the Court's decision 
ant1 filed, by order of the Court, after Chief Justice Clark's cleath. 

SOUTHERS STATE BASK v. C. F. SUJIXER ASD WIFE. ll\I[SSIE SUJISER. 

(Filed 21. May, 1924.) 

Actions-Suits-Equity-Cloud on Title--Statutes. 
C. S., 1473, giving the owner of lands the right to remove a cloud upon 

his title, is much broader in i ts  scope arid 1mrpos.e than the equitable 
remedy theretofore allowed and administered in this Slate, and includes 
lint only the right to remove a n  apparent lien under a docketed judgment, 
but also the potential claim of a wife to her inchoate light of dower in 
her husband's lands. 

Deeds a n 8  Conveyances-Acknowledgments-Husband and Wife- 
Married Women-Telephones. 

C. S., 997, providing the proper mode of cwnveyance of real property by 
llusband and wife of his lands, tenements arid hereditaintnts, conteml~lntes 
that the acknowledgment and the privy examination of the wife pro- 
vided for shall be made in the presence of the officer, which is empha- 
sized by sections 3323 and 3324, as to ackno\vledgments of grantors and 
rnarried women; and such acknovledement. taken of the wife over a tele- 
phone, does not meet the statutory rcquirernents, and renders the conrey- 
ance invalid as  to her. 

APPEAL by  defendant froin Ray, J., a t  Xovember Term,  1923, of 
HEKDERSON. 
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Civil action. Plaintiff having acquired title to v8 of a tract of land 
in Henderson County, institutes the present suit to remove certain 
clouds on his title, one arising by reason of a docketed judgment in 
favor of Steven Putney Shoe Company against defeildaut C. F. Sumner, 
and purporting to have been assigned for value to his wife and code- 
fendant, Xinnie  Sumner, and constituting an  apparent lien on the prop- 
erty. The  second, by reason of an inchoate right and claim to do~r-er 
i11 said land as wife of C. F. Sumner. 

I t  appeared that  plaintiff's title rested on a foreclosure sale under 
a mortgage on the land by C. F. Sumner and wife, and this alleged 
cloud upon plaintiff's title is due to the fact that  the acknowledgment 
and privy examination of feme defendant mis taken by the notary over 
the telephone and not otherwise, this being testified to by both plaintiff 
and defendant's witnesses, and fpme defendant objects to any judgment 
precluding her from asserting her clo~ver right when and wherever same 
may have become consummate. 

On a11 issue submitted as to the privy examination of feme defendant, 
the judge charged the jury in effect that  if the aclmowledgment and 
privy examination was had over the telephone the same was valid. T'er- 
diet on the issue for plaintiff, and thereupon the court entered judg- 
ment : 

"And it also appearing from the pleading and from the verdict of 
the jury that the plaintiff is entitled to judgment against the defendant 
Minnie Sumner as to all matters involved in this action, it is therefore, 
on motion of T.  J. Rickman and Shipman d Justice, counsel for plain- 
tiff, ordered, adjudged and decreed that  the plaintiff is the owner in 
fee simple of its alleged undivided seven-eighths interest in the land 
described in the complaint, free and discharged from any and all claims 
of said defendant; that the judgment and assignments thereon men- 
tioned and referred to in  the complaint as constituting a cloud upon 
the plaintiff's title, and that  the alleged claim of an inchoate right of 
dower in said land set u p  by the defendant Minnie Sumner in her 
ansver as constituting a cloud upon the plaintiff's title, be and they are 
hereby declared null and void and of no effect, and that  the same be and 
they are hereby removed as clouds upon the plaintiff's title. I t  is 
further ordered and adjudged that  the plaintiff recover its costs incurred 
in this action, to be taxed by the clerk." 

From this judgment feme defendal1.t excepted and appealed. 

7'. J .  Rickman and Shipman & Justice for plaintiff. 
D. L. English and 0. R. Bennett for  defendant. 

HOKE, J. Our statute making provision for the quieting of titles, 
C. S., 1743, is much broader in its scope and purpose than the equitable 
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remedy as formerly allowed and administered in this ju~isdiction. Speak- 
ing to the subject in Satterwhite v. Gallagher, 173 N. C., at p. 528, the 
Court said: "Having reference to the broad and inclusive language of 
the statute, the mischief complained of and the purpose sought to be 
accomplished, we are of opinion that the law, as its terms clearly import, 
mas designed and intended to afford a remedy wherever one owns or 
has an estate or interest in real property, whether he is in or out of 
possession, and another wrongfully sets up a claim to an estate or 
interest therein which purports to affect adverselv the estate or interest 

A A 

of the true owner, and which is reasonably calculated to burden and 
embarrass such owner in the full and proper enjoyment of his proprie- 
tary rights, including the right to dispose of the same at its fair market 
value. And it should and does extend to such adverse and wroneful 

u 

claims whether in writing or parol, whenever a claim by parol, if estab- 
lished, could create an interest or estate in the property, as in case of a 
parol trust or a lease not required to be in writing. And it should be 
allowed, too, when existent records or written instruments reasonably 
present such a claim, the statute preventing all hardsl-ip in such cases 
by its provision that if the holder does not insist on the same in his 
answer or does not answer at all, the plaintiff shall pa,y the costs." 

Under this construction the remedy sought would extend to and 
include the causes for relief set up in the complaint, both the apparent 
liens arising from a docketed judgment and the poten>-ial claim of the 
feme defendant to her inchoate right of dower. 

As to the first, there is no denial in the answer as to the existence of 
the docketed judgment, its payment, and the other pertinent facts con- 
cerning it set forth in plaintiff's verified complaint, and the judgment 
for plaintiff as to that claim is affirmed. On the second claim, however, 
we are of opinion that the objection made by the feme defendant and 
insisted on in this appeal is well taken, and must hold that on the evi- 
dence as submitted by both plaintiff and defendant there has been no 
proper acknowledgment or privy examination as to the execution of the 
mortgage deed on the part of the appellant. The statute making pro- 
vision for the proper mode of conveyances of real property by a hus- 
band and wife: "Her lands, tenements and hereditaments," C. S., 907, 
both in its terms and purpose, clearly contemplates that the acknowl- 
edgment provided for and the privy examination of the wife shall be 
had in the personal presence of the officer, and thal; therefore such 
acknowledgment over the telephone will not suffice. I f  any doubt could 
exist from a perusal of the section referred to it is put to rest by the 
further provisions of the statute, sections 3323, 3324, in terms as fol- 
lows (C. S., 3323) : '(Where the instrument is acknowledged by the - 
grantor or maker, the form of acknowledgment shall be in substance 
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as follows: I (here give the name of the official and title) do hereby 
certify that (here give the name of the grantor) personally appeared 
before me this day and acknowledged the execution of the foregoing 
instrument." etc. n d  section 3324: "When an instrument purports to 

A A 

be signed by a married woman, the form of the certificate of acknowledg- 
ment and private examination before any officer authorized to take the 
same shall be in substance as follows: I (here give name and title of 
officer) do hereby certify that (here give name of the married woman), 
wife of (here give name of husband), personally appeared before me 
this day and acknowledged the due execution of the foregoing instru- 
ment, and the said (give name of married woman), being by me pri- 
vately examined, separate and apart from her said husband, touching 
her voluntarv execution of same. doth state that she signed the same - 
freely and voluntarily, without fear or compulsion of her husband or 
any other person, and that she does still voluntarily assent thereto." 

No officer could lawfully and truthfully make such a certificate in 
form or substance except on an official and ~ersona l  interview with the 
wife, separate and apart from her husband, and the attempted exami- 
nation over the telephone must be held a nullity. The decided weight 
of authority also is in support of the position. Xyers v. Eli, 193 
Pacific, 77 (Idaho) ; 12 Am. Law Rep., p. 535; Hutchinson 2'. Stone, 
89 Southern, 151 (Florida);  Roach v. Francisco, 138 Tenn., 357; 
Tester v. Hart, 123 Tenn., 357. 

There was error, therefore, in the ruling that the acknowledgment 
and privy examination taken over the telephone is valid, and on the 
facts as now presented there should be a judgment against the plaintiff 
as to the appellant's inchoate right of dower. The ferne defendant is 
entitled to a new trial, and the costs of the appeal will be taxed against 
the plaintiff. 

Kew trial. 

CITY OF GASTOKIA v. S. G. CLONINGER, GRAY MAKUFACTUHISG 
COMPANY, AND W. C. ADAMS. 

(Filed 21 May, 1924.) 

1. Municipal Corporations--Cities and Towns-Streets-Incorporation- 
Highways-Statutes. 

Upon the incorporation of a town, the public highways theretofore 
therein existing come within the municipal control as a governmental 
subdivision, enlarged to meet the broader usages thereof, as streets, and 
the authority of other governmental agencies is excluded; and the act of 
1903, including all incorporated towns in Gaston County under the pro- 
visions of the act of 1895 for the better working of the public roads and 
highways of the county, is in conformity with this principle. 
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2. Same--Abutting Owners o n  Streets Improved-Ass~?ssment9-Taxa- 
tion-Peculiar Benefits-Government. 

Statutes prescribing the methods of improving the streets of an incor- 
porated city or towl, regulating assessments against abutting property on 
the streets improved and particularly benefited, comes within the right of 
tnxntion rested in tlie Legislature, exercised thereunder by counties, cities 
and to~vns as  governmeiltal ageilcies of the State. 

3. Same-Constitutional Law-Vniformity of Taxation. 
I t  is  required by the Constitution, Art. Y., sec. 33, that property shall 

be tased by a uniform rule;  and by Art. VXI, see. 9, that all tnses levied 
by any county, city or tonn,  etc., shall be uniform and ad calorem upon 
all property in the snme, except property exempt by the Constitution; and 
while nssessments on lands abutting on streets improved are not required 
to be uniform with all other subjects of taxation, iu view of the lJarticular 
benefits, such must be uniform as to all property owners within that class 
to meet the co~lstitutional requirements. 

4. Same-Contribution by Connty t o  Streets Improved-1)eductions. 
Where a county has, upon previous agreement with a city or incorpo- 

rated town, paid a proportionate part of the cost of paving s certain 
street within the city, and the city has paid the balance, each, respectirely, 
out of its general funds. the owners of land abutting 011 this street cannot 
maintain tlie position that  from the nssessment of their land abutting on 
the street improved there should proportionately be deducted the amount 
paid by the county, the same being contrary to the constitutional require- 
ment for the uniformity of taxation in the same class or subject-matter. 
Constitution, Art. V, see. 33;  Art. V I I ,  sec. 0. 

APPEAL by  plaintiff f r o m  Stack , .  J., a t  J a n u a r y  Term,  1924, of 
G ~ s ~ o n - .  

P. Tt ' .  Garland $or plaintiff. 
A. G. Xangum and George W. Wilson f o ~  defendants. 

 ADA^^, J. T h e  defendants a n d  other  property owners residing on 
West F r a n k l i n  Avenue i n  t h e  c i ty  of Gastonia presented a petition t o  
the  ci ty  council p ray ing  t h a t  t h e  avenue be  la id  with a n  asphal t  p a v e  
ment  between Linwood Street  a n d  t h e  western corporate boundary, and  
agrred t o  p a y  one-half t h e  total  cost of t h e  improvement, not including 
t h e  cost incurred a t  street intersections o r  on t h e  t rack  of t h e  street 
railway. T h e  petition was granted,  a n d  i t  was ordered t h a t  t h e  owners 
of abut t ing property should make  al l  sewer, water, and  ,;as connections 
on  t h e  street,  and  should p a y  one-half t h e  total  cost of the  improvements, 
with t h e  exceptions heretofore pointed out.  F o r  t h e  purpose of securing 
un i formi ty  i t  was  resolved t h a t  t h e  ci ty  should complele t h e  work by  
contract o r  by  i ts  own forces. I n  pursuance of t h e  resolution t h e  city 
caused to be constructed within t h e  designated l imits  of the  avenue a 
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sheet asphalt pavement, and assessed one-half the total cost against 
owners of the abutting property. 

The  defendants appealcd to the S u p ~ r i o r  Court on the ground that the 
assessments coniputed against their property were incorrect. I t  ap- 
peared that the General Al~sembly  at the session of 1899 passed an act 
for the bctter worliii~g of tlie public roads and highways of the State, 
l)rovidi~ig therein that it should apply to Gaston Comity, and an  
act i n  1903, further p r o ~ i d i n g  that it should be construed as 
applying to and including all incorporated towns in  the county as well 
as territory outside the corporate limits. Public L a w  1899, c11. 581; 
Public Laws 1903, ell. 533. Thereafter the city ant1 the county entered 
into an agreement or arrangemmt,  not clearly defined, by nhicll tlie 
cou~ity in the execution of a scheme to extend the public roads through 
the clty agreed to pave a portion of West Franklin -11-enue or to con- 
tribute a portion of its f u i ~ d s  for that  purpose. The  specific proposi- 
tion of the county was to pave, or to contribute an amount equal to the 
cost of paving, a defined str ip of the avenue eighteen feet in ~v id th ;  but 
the city in fact performed the ~vork,  laying the pavement the entire 
n id th  of the street, 71-hich was twenty-seven feet or more. There was 
evidence teridil~g to sho~v that  the total cost of the improvement was 
more than $33,000; that  the work done by the city was paid for out of 
tlie general city fund, and that  the city was thereafter reimbursed out 
of the county fund to the extent of $7,091.23. The  amount thus paid 
by tlie county went into the general fund of the city. 

The  exceptions filed by the defendants to the assessments against their 
property are based upon the contention that  the amount contributed 
by the county ($7,091.25) should be deducted from the total cost of 
paving the avenue, and that the defendants are liable only for their pro- 
portion of the cost after the deduction is made. At the trial two issues 
were submitted to the jury, the first involving the question whether the 
defendants are entitled to have deducted from their assessrnents one-half 
the amount which the city received from the county, less the sum ap- 
propriated to improxing the intersection of streets, and the second in- 
volving the amount which the defendants are entitled to have credited 
on their respective assessments. The  jury were instructed if they be- 
lieved the evidence to answer the first issue "Yes" and the second "The 
total frontage of petitioners' property is 3,339.61 feet, amounting to 
91 1-6 cents per foot." The  issues mere answered in this way, arid his 
Honor thereupon adjudged that  the assessments be revised, that the 
defendants be credited with certain sums computed on the basis of ,934 
per front foot, and that the city be enjoined from collecting any amount 
until the deductions were made. The  plaintiff excepted and appealed, 
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and by agreement of the parties the only questi'on presented is whether 
the defendants are entitled to the deduction which they claim. 

I t  is said by Elliott in  his work on Roads and Streets, sec. 504. that 
when a city or town is incorporated the public ways therein, that is, 
ways belonging to the public and not owned by private corporations, 
in the absence of a statute to the contrary, come within the jurisdiction 
and control of the municipality. The new corporation comes into ex- 
istence with the rights, powers and duties of a governmental subdivision, 
and as to such matters as streets, which peculiarly pertain to municipal 
corporations, the authority of other governmental corporations is ex- 
cluded. One reason is that the ways must, of necessity, change charac- 
ter, that the servitude must be much extended, and that the augmented 
duty must require broader authority than that which is requisite for 
the care and control of rural roads. 

We think i t  evident that the citv7s control of its s t~eets  was in no 
way impaired by the act of 1903, supra, even if the act be construed as 
still effective, the purpose of the Legislature no doubt being to provide 
a uniform system of building roads for the county, subject to the city's 
exclusive jurisdiction in the improvement of its streets. 

I n  Gunter v. Sanford, 186 N. C., 452, we said that the statutes pre- 
scribing the method of improving the streets of a municipal corporation 
and regulating assessments against abutting property must be referred 
to the right of taxation, which is vested in the Legislature, and that 
counties, cities and towns are agencies of the State through whom the 
Dower is sometimes exercised. 

The limitation under which the power of taxation may be exercised 
is prescribed by the Constitution. Article V, section 3, provides that 
laws shall be passed taxing property by a uniform rule, a ~ d  Article VII ,  
section 9, that all taxes l e ~ i e d  by any county, city, town or township 
shall be uniform and ad valorem upon all property in  the same, except 
property exempted by this Constitution. See, also, C. S., 2678. 

I t  has been held that the latter section of the Constitution was in- 
tended to engraft upon our organic law the principle of equality in 
taxation, but that a local assessment levied by a city or town need not 
be uniform and ad valorem upon all property. Suck assessment is 
levied for a pecuniary benefit conferred upon land adjaoent to the im- 
provement, but here also there should be uniformity and equality of 
taxation in the sense that the burden imposed upon the property of each 
citizen should be proportionate to the advantage accruing to the prop- 
erty from such improvement. Therefore, if equality of taxation would 
be defeated by making the deduction on which the defendants insist, 
the judgment cannot be sustained. Cain I ) .  Comrs., 86 N. C., 8 ;  Shu- 
ford v. Comrs., ibid., 5 5 2 ;  Comrs. v. Comrs., 92 N. C., 180; Busbee v .  
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Comrs., 93 N.  C., 144;  Raleigh v. Peace, 110 N. C., 32, 38; Harper v. 
Comrs., 133 h'. C., 106;  Sanderlin v. Luken, 152 N .  C., 739; Tarboro 
v. Staton, 156 N. C., 504; Justice v. Asheville, 161  N .  C., 62;  Forbes v. 
Tarboro, 185 N .  C., 59. 

The principle of equality will be defeated if the credit demanded by 
the defendants will result in discrimination against any of the other 
taxpayers of the city. We are of opinion thvat the deduction would 
result in discrimination. The evidence is susceptible of the construc- 
tion that the entire cost of making the improvement was paid out of 
the general fund of the city, and the contribution made by the county 
was applied pro tanto to replenishing the city treasury. The general 
fund, of course, was derived from taxes collected from all the taxpayers 
of the city. 

If, on the other hand, the amount contributed by the county be con- 
sidered a direct payment for the improvement as if the work had been 
done by the county, the county fund likewise was derived from taxes 
collected from the taxpayers of the county, including those residing in 
or having property in the city. However the payment may be con- 
sidered the deduction allowed in the judgment would work a discrimi- 
nation against taxpayers of the city other than the defendants, and 
would infringe the general principle of equality in taxation. 

Section 16 of the act set out in Guntar v. Sanford, supra, directed 
the application of the money paid by the Highway Commission, but 
as we understand it, this section was merely a legislative declaration 
of the principle we have referred to; and in Shute v. Monroe, ante, 
676,  the legal right of deduction was not presented for decision. 

We think there was error in the directed instruction to the jury. 
Error. 

1%'. H .  BIVENS ET AL. V. BOARD O F  EDUCATION, BOARD O F  COMMIS- 
SIONERS, AXD THE S H E R I F F  O F  STANLY COUNTY. 

(Filed 21 May, 1924.) 

Schools-Taxation-Consolidrttion of Special Tax with Non-Special Tax 
Districts-Equal Benefits--School Terms-Statutes. 

The authority given the board of education to create special school 
taxing districts, in which, after the boundaries are defined and recorded, 
an election on the question of a special tax may be held as the act re- 
quires, is to equalize in the district so formed the advantages which the 
schools afford; and where a special district has approved, at an election 
held for the purpose, a special tax to continue its schools beyond the six- 
months period required by the Constitution, and has later been combined 
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into a district with others having no special tas,  or without an election 
held for the purpose of voting a special tax under the  onso solid at ion, the 
gosition may not be maintained by the special-tax district, thus consoli- 
dated, that it  may exclusively use its special tax for the continuance of 
its own school term beyond that of the o t lw  portions of the district thus 
consolidated. 

APPEAL by defendailts from an order of Shazu, J., c~ontinuing a re- 
straining order to tlle filial hearing. 

The  undisputed facts are as follows: 
1. An  election was held in what was then Aquadale School District 

on 14 June,  1921, for  the purpose of creating a special-tax district, a t  
which a majority of the Aquadale rotcrs roted for a spel:ial-tax district; 
but on account of the alleged irregularity in the calling and holding of 
said election no tax was levied until after a special act of the Legis- 
lature of 1923, which validated tlie defects in said election. 

2. On  11 June,  1923, tlle county board of education adopted a county- 
wide plan of consolidation for the county of Stanly, and in  so doing 
they consolidated four nontas school districts with tl-e old dquadale 
Scliool District, mllicll district had formerly voted in fayor of the special 
tax. 

3. I n  the year 1923 the county commissioners for Stanly County, at 
tlie time of levying other taxes, and after the consolidation of said dis- 
tricts, levied a special tax in that part  of the present Aquadale School 
District which had formerly roted the special tax. 

4. The  sheriff of Stanly County now has in his hands the tax books 
for collection and has collected about $200 of the special tax, which is 
now in his hands, a part  of which was paid under protest. 

5. Said special tax  was levied in that  part  of Aquadale School Dis- 
trict which had formerly voted for the special tax, for the purpose of 
extending the school term for all the children living in said special-tax 
district. 

6. The  county board of education has erected in  said school district 
a handsome brick building with ten rooms from the general school funds 
of the county, without any cost whatever to the speciel-tax portion of 
said district, all without any cost to the non-tax portions) of said district. 

Cpon these facts his Honor adjudged the lery and ~tollection of the 
special tax  in that  part of the present Aquadale School District which 
had formerly roted the special tax to be i lkgal  and roid, and continued 
to the hearing the order restraining the le \y  and collechon of the tax. 
The  defendants excepted and appealed. 

Bogle & Bogle for plaintiff. 
R. L. Smith & Sons for defendant. 
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~ D A ~ I S ,  J. Under the act codifying the laws relating to public schools 
the board of education is given power to create special-taxing districts, 
in which, after the boundaries are  defined and recorded, a n  election on 
the question of a special tax may be held as the act provides. Public 
Laws 1923, ch. 136, Art. 1 8 ;  Sparkman z.. Comrs., ibid., 241. But 
in this case the county board of education merely consolidated Aqua- 
dale, which is a special-taxing district, n-ith four other districts in 
which no tax  has been leried or authorized. I n  fact no election has 
been called in  either of these four nontaxing districts. 

H i s  Honor held in effect that  a school district composed of several 
consolidated districts cannot be maintained half taxing and half not 
taxing. The advantages as well as the privileges should be equal, for 
the purpose of the school law, as indicated in the county-wide plan of 
organization, is to equalize the  advantages which the schools afford. 
But one of the grounds on which the defendants ask a reversal of the 
judgment is that  the tax  in  the Aquadale District was levied for the 
benefit of this district and no other. They say that  section 77 applies 
only where two or more districts having different rates are consolidated 
and a tax is levied in the entire district; and they take the position that 
after the expiration of six months, during which the school in the con- 
solidated district must continue, the Aquadale District may prolong 
the term for its own benefit under the local tax. This construction 
would nullify the consolidation; there would be a theoretical but not 
an  actual consolidation of the districts within the meaning of the law. 
Our investigation has not disclosed any authority for holding that  a 
segregated part  of a consolidated district may be taxed even for its own 
benefit while the remainder of the district is exempt. The  entire dis- 
trict should be either subject to the tax or exempt from it. Section 77 
authorizes the consolidation of districts having different local tax rates, 
and prorides that  the local tax rate to be levied in  the consolidated dis- 
trict shall be the lowest tax rate voted in any of the original districts. 
I n  construing a statute which provided that  "no taxpayer in such con- 
solidated district should be required to pay a higher special tax than 
that  voted originally in his district,'' Stacy, J., said:  "But the statute 
is silent with reference to fixing the uniform rate or rates where local- 
tax districts or  special chartered districts are combined with nonlocal- 
tax  districts. Jus t  here we have experienced some difficulty in  applying 
the provisions of this enactment of the Legislature. I t  follows as a 
matter of course that  if the county commissioners cannot establish for 
any consolidated district a rate of tax higher than that  originally voted 
in  any part  of said district, and some part  has voted no tax a t  all, then, 
under the clause requiring that  the different rates shall be made uni- 
form, i t  appears that  the commissioners, in such cases, would be re- 
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quired t o  reduce t h e  t a x  t o  no th ing ;  or, to  s ta te  i t  differently, i n  such 
cases they  ipso facto would seem t o  be without  a n y  proper  au thor i ty  a t  
a l l  to  levy these special un i form taxes throughout  t h e  en t i re  district." 
Perry v. Comrs., 183  N. C., 357, 392. 

T h e  defendants do not contend t h a t  t h e  t a x  can  be levied throughout  
the  consolidated district,  a n d  i n  our  opinion i t  cannot be levied in only 
a port ion of t h e  district.  T h e  judgment  is  

Affirmed. 

BICKLEY CLOTHING COMPANY ET ALS., CREDITORS WA'I?AUGA SUPPLY 
COMPANY. v. L. C.. GREEN. L. W. GREEN, T. M. IklORETZ. W. R. 
GRAGG, C. A. ELLIS, M. P: CRITCHER, G. P. HAGGAMAPU', B. B. 
DOUGHERTY, L. F. CAMPBELL, AND J. S. McBRIJJE, RECEIVERS OF 

WATAUGA SUPPLY COMPANY, AND MRS. FLORENCE I. MORETZ. 

(Filed 21 May, 1924.) 

Actions-Sui-Creditor's Bill-Insolvent Corporations-Receive- 
Parties. 

While the creditors of an insolvent corporation may, under certain cir- 
cumstances, maintain a suit in  equity in the nature of a creditor's bill, to 
establish their debts and compel a proper application of the corporation's 
assets to the payment of their claims, this right of action is primarily in 
a receiver, when one has been appointed, and he alone is the proper party 
to prosecute the action, unless cause is shown to the contrary. 

A creditor's bill against an insolvent corporation, to compel the pay- 
ment of unpaid balance of subscriptions to its capital stock; fraud in the 
taking over and misappropriation of its funds in the management of i ts  
affairs by certain of the defendants alleged to be in control, claiming to 
be the owners, suits by certain individual creditors against still other 
defendants on separate demands or claims against the latter, is a mis- 
joinder of parties and causes of action, and is properly dismissed in the 
Superior Court. 

CIVIL ACTION heard  on  demurre r  before Finley, J., a t  September 
Term,  1923, of WATAUQA. 

Demurrer  f o r  misjoinder of par t ies  a n d  of causes of action. De- 
m u r r e r  sustained a n d  action dismissed, a.nd plaintiffs excepted and 
appealed. 

J .  B. Council1 and W .  R. Bauguess for plaintiffs. 
Brown d Bingham and W .  C. 2VTeu:Zand for defendants. 
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HOKE, J. Plaintiffs, thirty-two or thirty-three in number, separate 
creditors of the Watauga Supply Company, for themselves and all other 
creditors, etc., have instituted the present action in the nature of a bill 
in equity to realize on the assets of said company in their favor, "indi- 
vidually and collectively," and it is alleged, among other things, that 
the Watauga Supply Company is insolrent, and J. S. McBride, made 
a defendant, has in  some proceedings, the nature of which is not defi- 
nitely stated, been appointed and is now receiver of the company. 

For causes of action the complaint, after stating the indebtedness of 
company to plaintiffs, alleges that six of defendants-Gragg, C. A. 
Ellis, M. P. Critcher, G. P. Haggaman, B. B. Dougherty and L. F. 
Campbell-were the original stockholders and have only paid in 50 per 
cent of the stock subscribed by them, and the other 50 per cent is due 
and owing, and for said balance, amounting in the aggregate to $10,000, 
said defendants are liable to plaintiffs, creditors of the corporation, the 
number of shares and the amount due from each on their respective 
subscriptions being specifically stated. 

Plaintiffs allege further that defendants T. M. Xoretz, L. C. Green 
and L. W. Green, claiming to hare acquired the ownership of the shares 
of st&, and in possession and control of the company's business on and 
after 1 January, 1923, commenced to fraudulently dissipate the stock 
by the company selling the same in bulk and at prices greatly below 
their true value, reducing the stock and property in a short time from 
fifteen or twenty thousand dollars, more than sufficient to pay all the 
indebtedness of the company, to $3,000 or less, wrongfully and fraudu- 
lently appropriated the proceeds to their own use, and judgment is de- 
manded for said fraud and wrongs and order of arrest sought' against 
these named defendants. 

Again it is alleged that one of plaintiffs, Cowan, Mahoney & Co., has 
a valid claim by note due and unpaid against T. 31. hloretz, L. C. 
Green and L. W. Green amounting to $1,100 and interest. And further, 
that the Credit Clearing House of Knoxville, Tenn., holds notes aggre- 
gating $1,453.05 against the company, in trust for three of the indi- 
ridual plaintiffs, and endorsed by two of the defendants, L. C. Green 
and Mrs. Florence I. Moretz, and demands judgment: That plaintiffs 
recover judgment for the balance due from the original subscribers for 
unpaid stock subscriptions. Second, that Cowan-Mahoney Co. have 
judgment on the note signed by J. 31. Moretz, L. C. Green and L. W. 
Green. That the beneficiaries of the amount due in trust to the Credit 
Clearing House of Knoxville have judgment for $1,453.05 against Mrs. 
Florence Moretz as guarantor of said indebtedness. 

I t  is recognized that the creditors of an insolvent corporation may, 
under proper circumstances, maintain an action in the nature of a bill 
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in equity against the company and others to establish their debts and 
compel a proper application of the company's assets to their claims. 
When it appears, however, that  a receiver has been appointed, the rights 
of action to realize on the company's propwty is primarily in him, and 
it is usual to require that  they be prosecuted by him unless cause is 
sho~vn to the contrary. 7 R. C. L., p. 387, citing Cushing c. Perof ,  175 
Pa .  St., p. 66, and other cases. 

Conceding that  this of itself may a t  times be treated as only a de- 
fectire statement of a cause of action, curable by appropriate amend- 
ment, when a number of individual creditors undertake for themselves 
and others to realize on the assets of the corporation by suits against 
third persons, they must assert their clainis +by orderly procedure and 
conform to the rules prevailing in such cases, one of them being that  a 
nlisjoinder of both parties and causes of action is a fatal  defect. 

Considering the present complaint in view of this position, it is clear 
that  the record presents such a misjoinder, both of parties and causes of 
action, embracing a suit by creditors against the original stockholders 
for unpaid balances due on their original subscription+; second, a suit 
by such creditors against three other defendants alleged to be in  control 
of the property and goods of the corporation, claiming sanie as owners 
for fraudulent dissipation of these assets; third, suits by certain indi- 
vidual creditors against still other defendants on a separate demand or 
claim against the latter, and, under our dwisions applicable, the court 
below has correctly ruled tha t  the cause be dismissed. Rose z.. Ware- 
house Co., 182 N.  C., 107; Roberts v. X f g .  Co., 181 N .  C., 204; Thigpetz 
v. Cotton LlIi71s, 151 N. C., 9 7 ;  Cromartie v. Parker, 121 N. C., 198. 

Judgment affirmed. 

G. H. GOVDR, TRUSTEE IX BAKKRUPTCY OF THE COR'SUhJERS TIRE ASD 
SUPPLY COBIPASY, v. R. MALEVER. 

(Filed 21 BIay, 192.1.) 

Corporations-Subscription to Shn1.e~ of Stock in Property-Director- 
Statutes-Evidence-Sonsuit. 

C. S., 1157, malies the judgment of the board of directors in fising the 
value of property of its subscribers to its shares of stock to be accepted 
in lieu of money arbitrary and of artific4ial weight, i n  the absence of 
fraud; and where there is no e~~idence of fraud therein, a judgment as of 
nonsuit is properly granted. 

CLARKSON, J., did not sit. 
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APPEAL by plaintiff from Harding, J., a t  September Term, 1923, of 
MECKLENBURG. 

Plaintiff, trustee in bankruptcy of the Consumers Tire and Supply 
Company, brings suit against the defendant, and sets out in his com- 
plaint two separate and distinct causes of action : 

1. To recover upon a stock subscription, alleging the defendant had 
transferred to the corporation property of inadequate ralue in payment 
of his stock. 

2. To recover moneys paid defendant from the funds of the corpora- 
tion by its president on a personal debt. 

Defendant contended, as to the first cause of action, and offered evi- 
dence tending to s h o ~ ,  that his stock subscription had been fully paid 
by the transfer of property regularly and duly ralued and accepted by 
the directors of the corporation; and, as to the second cause of action, 
he offered evidence tending to show that the president of the corporation 
had reimbursed it for the moneys which he had paid defendant from its 
funds. 

From a judgment of nonsuit on the first cause of action, and a verdict 
and judgment in favor of the defendant on the second cause of action, 
the plaintiff appeals, assigning errors. 

C. W .  Tillett, Jr., for plaintif. 
Parker, Stewart, XcRae (e. Bobbitt for defendant. 

PER CURISM. Without stating the facts, which are somewhat com- 
plicated and make a rather long story, we are convinced, from a careful 
perusal of the record, that the plaintiff's first cause of action mas 
properly dismissed as in case of nonsuit. I t  was made to appear, with- 
out contradiction or suggestion of fraud, that the directors of the cor- 
poration duly and regularly valued and accepted the property trans- 
ferred to it by the defendant in full payment of his stock. C. S., 1157, 
prorides: "Nothing but money shall be considered as payment for any 
part of the capital stock of any corporation organized under this chap- 
ter, except as herein prorided in case of the purchase of property, or 
labor performed. Any corporation may issue stock for labor done, or 
personal property, or real estate, or leases thereof, and, in the absence 
of fraud in the transaction, the judgment of the directors as to the ralue 
of such labor, property, real estate or leases shall be conclusive." 

I t  will be obserred that the statute gives to the defendant's evidence, 
when his case is brought within its terms, as it is her5 an arbitrary 
and artificial weight, making the judgment of the directors as to the 
value of the property, etc., conclusire in the absence of fraud. Hence, 
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in  the absence of any evidence tending to show fraud in the transaction, 
there would be no mooted question for the jury. I n  Gcodman v. White,  
174 N.  C., 399, the defendant failed to bring himself within the terms 
of the statute, and this denied to him its conclusive benefit. 

Technically, and as a matter of accurate form, a motion for a directed 
verdict might have been more appropriate; but as no harm has come to 
the plaintiff, the judgment will be allowed to stand. Ranlcin, v. Oates, 
183 N.  C., 520. ",4 new tr ial  will not be granted when the action of 
the tr ial  judge, even if erroneous, could by no poss i~i l i ty  injure the 
appellant." Butts v. Screws, 95 N. C.,  215. 

A careful examination of the exceptions and assignments of error, 
addressed to the t r ia l  of the second cause of action, leave us with the 
impression that  no rerersible or prejudicial error has been made to 
appear. The record presents no new or novel point of law, or question 
not governed by our former decisions. We deem i t  unnecessary to dis- 
cuss the exceptions seriatim. 

The  verdict and judgment will be upheld. 
N o  error. 

CLARKSON, J., did not sit. 

JOHN H. HAYES v. JOHN H. GREEN AiYD J. A. HARPER, ADNR. OF 

H. A. FEIMSTEIL. 

(Filed 21 May, 1924.) 

1. Bills and Notes--Negotiable Instruments-Possession-Titl-Pre- 
sumptionscEvidenc8-Xonsuit. 

In an action upon a negotiable note by one claiming as holder in due 
course, where the payee or his administrator has intervened and produces 
the note, upon the trial, not endorsed or assigned, the legal title is pre- 
sumed to be in the intervener; and, without further evidence, a jud,ment 
in his favor against the plaintiff as  of nonsuit is properly allowed, and 
the intervener is entitled to recover thereon against the maker. 

While the possession of a negotiable note by one claiming in due course 
raises the presumption against the maker that such holder has the legal 
title, this presumption does not extend to the payee of the unindorsed 
note. C. S., 3040. 

APPEAL by plaintiff from Long, J., a t  January  Special Term, 1924, 
of BURKE. 
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Civil action, to recover upon six promissory notes. From a judgment. 
of nonsuit plaintiff appeals. 

Council1 & Yount for plainfiff. 
Avery & Ervin and Spainhour & Mull for defendant Harper. 

S T A C ~ ,  J. On 29 March, 1918, the defendant John H. Green executed 
and delivered to H. A. Feimster six negotiable promissory notes, aggre- 
gating $700.00, and secured by mortgage on real estate. The notes were 
made payable to H. A. Feimster or order. The plaintiff alleges that 
said notes and mortgage were duly delivered and transferred to him by 
H. A. Feimster, or his agent, for full ralue and before maturity, but 
none of these instruments bear any endorsement of the payee. H. A. 
Feimster is now dead; his administrator, J. A. Harper, has intervened 
in this suit and set up claim to said notes and mortgage. The defendant 
John H. Green admits the execution and delivery of the notes and mort- 
gage in question, and stands ready to pay the same as soon as the plain- 
tiff and J. A. I-Iarper, administrator, can determine, as betx-een them- 
selves, the question of title to said instruments. 

At the close of all the evidence the defendant's motion for judgment 
as of nonsuit was allowed. 

While the administrator of H. A. Feimster appears on the record as 
a party defendant, it is conceded that he really came into the case as an 
interpleader or intervener. The notes and mortgage were offered in 
eridence by him. They were made payable to his intestate and were not 
endorsed or assigned by any one. The legal title, therefore, Tras in the 
intervener, J. A. Harper, administrator. Robertson v. Dunn, 87 N.  C., 
191. Conceding that said notes and mortgage were in the possession of 
the plaintiff, which made out a prima facie case of ownership as against 
the maker, John H. Green (C. S., 3040; Jaclcson v. Love, 82 5. C., 
40.5)) this prima facie case, or presumption' of ownership, ~ o u l d  not 
extend to the payee, or his administrator, who held the legal title to 
them. Holly c. Holly, 94 N.  C., 670. 

Kothing else appearing, his Honor n-as correct in holding that the 
intervener was the owner of said notes and mortgage and entitled to 
their collection. Vann v. Edwards, 130 K. C.,  p. 72; Bank v. Drug CO., 
152  N. C., 142; 50 L. R. A. (K. S.), 581, and note. 

Affirmed. 
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FLORENCE 'THOMAS, BY HER KEST FRIESD, BEULAH THOMAS, v. R. S. 
CL-kP, ADMR., WITH THE WILL ANNEXED, A S D  TRUSTEE O F  THE ESTATE OF 

FLORENCE I. THOMAS, DECEASED. 

(Filed 21 May, 1924.) 

1. lV\'Cls-Trusts-Charit~~Indefi~liteness of Beneficiaqi-Estates-Re- 
mainders-Descent and  Distribution. 

A bequest of the income from the proceeds of sale of testatris's entire 
estate to her son and granddaughter in certain proportions, and then to 
the surviror for life, with ulterior limitation to such objwts of charity a s  
the esecutor may consider as  in accordance with her wishes, first the son 
and then the esecutor having predeceased the granddaughter: Held, an 
active trust is created, and, the cy pres doctrine not obtaining in this 
State during the life of the granddaughter, the ulterior limitation to 
charitable objects is void for indefiniteness, no discretionary power being 
thus given to the administrator with the will amesed,  2nd a t  the death 
of the granddaughter the estate reverts to the testatris's heirs a t  law, 
under the doctrine of resulting trusts. 

2. Same--Education and Advancement. 
The income of an estate devised and bequeathed in trust, to be used for 

the education and "accomplishment" of the granddaughter of testatrix 
until she becomes twenty-one years of age, and then the income to be paid 
direct to her by the trustee named in the will, evidences the testatris's 
intent that  the trustee may use so much of the income during the minority 
of the beneficiary a s  in his sound judgment and discretion may be neces- 
sary for her food, raiment, education, and ~iccomplishme~it. 

The executor, with power of sale, holding in trust under the terms of 
the will the proceeds from the sale of the property of the testatrix's 
estate in trust to pay the income to her sou and daughter, may sell and 
convey a lapsed legacy in lands, ancl hold the proceeds under the trust 
imposed on him by the will. 

CIVIL ACTION, heard  before Ray, J., a t  September 'Term, 1923, of 
MCDOWELL. 

Appeal  by  defendant. 

ilIerrimon, Adams & Johnston for plaintif. 
111orga.n & Ragland for defendant. 

CLAEI~SOX, J. T h e  plaintiff Florence Thomas  is  a n  in fan t ,  about 
six years  of age, a n d  t h e  plaintiff Beulah  Thomas, her  mother, has  been 
duly appointed her  next f r i end  f o r  the purpose of br inging th i s  action 
to construe t h e  mill of Florence I. Thomas,  deceased, and  ascertain her  
r ights  under  said mill. E. A. Thomas  died i n  McDowell County, leav- 
ing  considerable property, which h e  willed to  h i s  wife, Florence I. 
Thomas. T h i s  mill mas du ly  probated i n  McDomell Cou l ty ,  N. C. T h e  
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said Florence I. Thomas and E .  A. Thomas hacl one son, Elmnett 
Thomas, who is now dead, having been killed in an automobile wreck 
on or about 1 7  July, 1922. Emmett Thomas married the plaiiitiff 
Beulah Thomas, next of friend to Florence Thomas, and Florence 
Thomas is the only child of this marriage. On or about 25 June, 1917, 
Florence I. Thomas made a last d l  and testament. She died in 
McDowell County, N. C., in March, 1920, and, shortly aftcr her death, 
in the same month, her mill was duly probated in hIcDo~~el1 County, 
K. C. The will is as follows: 

('NORTH CAROLIKA-&DO~~U County. 

((I, Florence I. Thomas, being of sound mind, do make and declare 
this my last will and testament : 

"1. I bequeath and de~ise  to R. F. Burton, in trust for the uses and 
purposes hereinafter named, all of my property and the proceeds from 
the sale of the same, both personal and real, by my executor, as herein- 
after directed, except the articles hereinafter given and bequeathed to 
my granddaughter, Florence Thomas. 

"2. I t  is my will that my executor, hereinafter named, shall immedi- 
ately after my death take possession of all my property, both personal 
and real, and sell the same for cash, at public or p r i ~ a t e  sale, in such 
nmilner and at such time as he shall deem best, and, at the close of his 
administration of my estate, that all funds and property belonging to 
n ~ y  estate shall, after final settlement with said executor, be delivered 
and turned orer, through the court, to the said R. F. Burton, trustee, 
~vho  shall invest the same in United States bonds, State, county, or other 
municipal bonds, or loan the same upou good security, as he may deem 
best, using abundant precaution against risk, and from the proceeds 
realized, in interest or net income, pay my son, Emmett Thomas, a sum 
equal to two-thirds of the average inconle per month realized by said 
trustee from the property in  his hands. 

"3. I t  is my will that the excess or remaining one-third of income 
from my property, above the amount hereinabove directed to be paid my 
said son monthly, shall be held and invested for the benefit of grand- 
daughter, Florence Thomas, by said trustee, in such securities as he 
shall deem best, or loaned, in his discretion, for the purpose of creating 
a fund to be expended by said trustee in the education of my said grard- 
daughter, to be expended for that purpose by him; and if my said son 
should die before my said granddaughter, that after his death all of the 
income from my said property shall be held and used as proridcd in 
this my last will for her;  and if nly said granddaughter should die 
before my said son, that after her death all of the income from my said 
propcrty shall be paid to hini as prolided in this my d l ;  and after my 
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said granddaughter shall reach the age of twenty-one years, that the 
income provided for her use shall be paid to her annually, or semi- 
annually, or at such times as said trustee shall deem best within each 
year, considering her situation and the uses that are 1iE.ely to be made 
of the money, to the end that she may realize the grettest good from 
the same. 

"-1. I t  is my will that my said trustee shall expend no portion of the 
principal derived from the sale of my property for any lmrpose, except, 
first, for the reasonable education and accomplishment of my said grand- 
daughter, in case or in so far  as the income, above the amount to be 
paid monthly to my said son, should be insufficient to educate her;  
second, in case my said son, Emmett Thomas, should become perma- 
nently disabled, by reason of prolonged affl~ction in hedth,  to support 
himself by industrious effort, for his maintenance and support; third, 
in case my said granddaughter, Florcnce Thomas, should become so 
seriously and permanently afflicted in health as to necessitate her haring 
special nursing-that is, special nursing by persons other than relatiws, 
especially employed for that purpose, for medical attention and treat- 
ment, in either of which cases it is my will that such portion of the 
principal as may be abqolutely necessary for such purpose may be used 
therefor by said trustee. 

('5. I t  is my will that said trustee, hereillabove named, shall, so long 
as he executes the trusts herein provided for the expenditure of any of 
the principal as herein prorided, but in case said trustee should for any 
purpose not act, or, on account of his death, or for any other purpose 
should cease to act as trustee, it is my will that a trustel: be substituted 
to carry out and fully execute the trusts herein provided for, but not 
according to his discretion and judgment as to the necessity of expending 
any portion of the principal for the purpose abore n a m d ,  it being my 
will that i n  case such necessity for the expenditure of an,y of the princi- 
pal for the purposes hereinabove named, to wit, the education of my said 
granddaughter, or on account of the permanent affliction of my said 
son, or of my said granddaughter, should arise, or should be thought to 
have arisen, that the court should be applied to, and proFer orders taken 
for such expenditures, after careful inquiry into the matter by the 
court. 

"6. At the death of my said granddaughter, Florence Thomas, it is 
my will that snch money and property as shall then remain in the hands 
of the trustee shall be permanently investrd by him in such worthy 
objects of charity as he shall determine upon as being in accord with 
what my wishes and tastes in that direction were when living, and final 
settlement shall then be had, ~v i th  the court closing the administration 
of the funds herein provided for. 
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"7. I give and bequeath to my granddaughter; Florence Thonias, my 
piano, the case of books, consisting of standard works, etc., my cedar 
chest, my mahogany bureau and large mahogany bed, my jewelry and 
silrerware, to be delivered to her by said trustee when she arrives at the 
age of 18 years. 

"8. I t  is my will that R. F. Burton shall act as, and I do hereby con- 
stitute and appoint him, my executor, to all intents and purposes, to 
execute this my last will and testament according to the true intent, and 
meaning of the same. 

"9. I t  is my will that said trustee shall be required to execute such 
bond, before entering upon his duties, as is by law required of guardians, 
and that he shall receive the compensation for his services provided by 
law for guardians. 

"10. I t  is my will that my said son, Emmett Thomas, shall be per- 
mitted by said trustee to occupy the house and lot where he now lives, 
the Baber house, as a dwelling for himself, without the payment of rent, 
and that it be rented by said trustee to some other person at  such time 
or times as it shall not be occupied by my said son as his home, while 
he shall live, and that it shall then be sold by said trustee. 

"In witness whereof, I, the said Florence I. Thomas, have hereunto 
set my hand and seal, on this 25th day of June, 1917. 

"FLOREKCE I. THOMAS. (Seal) 

"Signed, sealed, published and declared by the said Florence I. 
Thomas to be her last will and testament, in the presence of us, who, at 
her request and in her presence, do subscribe our names as witnesses 
thereto. "T. A. MORPHEW, 

"LOUIS G. BEALL." 

Immediately after the said last will and testament of the said Flor- 
ence I. Thomas was probated, the said R. F. Burton qualified as executor 
and also as trustee, and acted and continued to act as such executor and 
trustee until his death, on or about 1 November, 1921; that thereafter 
the defendant R. S. Clay was appointed by the Superior Court of 
3fcDowell County as administrator, with the will annexed, and trustee 
of the estate of the said Florence I. Thomas, deceased. 

The plaintiffs contend: "That item 6 of said last will and testament 
of said Florence I. Thomas is utterly void, and upon the death of the 
said Emmett Thomas the whole of said estate was vested in the said 
Florence Thomas, and that she is now entitled to the immediate posses- 
sion, right, title and enjoyment of all of said estate; that in any event 
she is entitled to the immediate use, benefit and enjoyment of the whole 
of the income of said estate; that the residuary clause in said will is 
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absolutely null and roid, and that upon the death of the said Emmett 
Thomas, aforesaid, the plaintiff being the only child, heir at lam and 
next of kin of the said Emmett Thomas and the said Florence I. Thomas, 
and of the said E. A. Thomas, that said estate, aqd the whole of it, 
immediately rests in her, and that she is entitled to the immediate pos- 
session and enjoyment of the same and the whole in fee." 

The defendant contends that plaintiff's construction of the last will 
and testament is incorrect as to item 6. 

The court below rendered the following judgment : "This cause com- 
ing on to be heard at this, the regular September, 1923, Term of the 
Superior Court of McDon-ell County, and being heard before the Hon. 
J. Bis Ray, judge, upon the allegations and admissions contained in the 
pleadings, and upon the argument and admissions of counsel made, 
when and where the court fillds the following facts and adjudges as fol- 
1 0 ~ ~ s :  * 

'(The court finds as a fact that the property in question and involved 
in this litigation was originally the property of E. A. Thomas, and that 
said E .  A. Thonlas died in McDowell County, leaving a will, derising 
the same to Florence I. Thomas, and that said property was the only 
property of which the said Florence I. Thomas was ever seized; that 
the only child, heir at  law and next of kin of the said E. A. Thomas and 
Florence I. Thomas mas Emmett Thomas; that Emmett Thomas has 
since died and left surriving him the plaintiff, Florence Thomas, who is 
the only child, next of kin and heir at  law; that the said Florence 
Thomas is the only representatire of the entire family of the said E. A. 
Thomas, of Florence I. Thomas and of Emmett Thoma:. 

"The court further finds as a fact that it is utterly impossible to 
ascertain or determine the beneficiary, or beneficiaries, under item 6 of 
the will; that there is no one who knows or is able to tell what would be 
in accord with the wishes and tastes of the said Florence I. Thomas in 
this respect when liring; that the said itern 6 of the will is so vague, 
indefinite and utterly incapable of determination at any time that the 
same is utterly void and ineffectual. 

"Now, therefore, it is considered, ordered and adjudged by the court 
that item 6 of the will of Florence I. Thonlas is void, and as the trust 
estate attempted to be created was made for the purpose of carrying out 
said void prorision, the court adjudges that the entire estate of the said 
Florence I. Thomas is now vested in fee in the plaintiff, Florence 
Thomas. 

"It is further adjudged by the court that the defendant forthwith 
account for, all and singular, the matters and things in his hands, and 
that the same be turned over to the guardian for thl: said Florence 
Thomas, to be appointed by the court." 
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The main controversy is orer item 6 of the d l ,  which is as follows: 
"6. At  the death of mg said granddaughter, Florence Thomas, i t  is 

my will that  such money and property as shall then remain in the hands 
of the trustee shall be permanently invested by him in such worthy 
objects of charity as he shall determine upon as being in accord with 
what my  wishes and tastes in that  direction were when living, and final 
settlement shall then be had, with the court, closing the administration 
of the funds herein provided for.', 

The  matter has been recently before this Court. 
W. H. Perkins, i n  his will, expressed a desire "that his widox-, S a n n i e  

E .  Perkins, 'should devise any property he had devised and bequeathed 
to her to the person or persons who had been the kindest to us i n  our old 
age, whether such person be kinsman or stranger,' thereby investing in 
her a personal discretion which she never exercised, and which no person 
except her could exercise, it  being her sole and only province to cleter- 
mine who had been the kindest to W. H. Perkins and herself in aiding 
and comforting them in  their old age." I t  v a s  held that, by reason of 
the uncertainty of the beneficiary and the failure to designate one, that 
the provision of the will was inoperative and void  Weaver v. Kirby, 
186 N. C.. 390. and cases cited. , , 

I n  this State the cy pres (as near as possible) doctrine does not prevail, 
as in England. There the chancellor can administer a fund by which - 
the intention of the party is carried out as near as may be, when it 
~ o u l d  be impossible or illegal to give it literal effect. 

I t  is well settled in this State and others that  to constitute a valid 
trust, undoubtedly three circumstances must concur - (1 )  sufficient 
words to raise it, ( 2 )  a definite subject, ( 3 )  and an  ascertained object. 
Bispham Equity (9 ed.), see. 95. 

"I t  is well established by an  unbroken line of decisions that there 
must be found within the terms of the declaration of trust a cestui gue 
frusf,  and if there is no certain and complete beneficiary named who 
may come into a court of equity and claim and establish their right to 
the fund and to the trust, it  mill be void for uncertainty." 25 R. C. L., 
1159, and cases cited, among others, Witherington v. Herring, 140 
N. C., 497. 

I n  the Witherington case, supra, the Court uses this language: "It is 
sufficient if the  language used shows the intention to create a trust, 
clearly points out the property, the disposition to be made of it, and the 
beneficiary." Where the object of the bequest is indefinite and uncertain, 
it  is held to be void. Holland v. Peck, 37 N .  C., 255; Hester v. Hester, 
ibid., 340; Bridges v. Pleasant, 39 N. C., 26. I n  Keith v. Scales, 
124 S. C., 516, there is  a full and elaborate discussion and citation by 
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Clark, J .  (now C. J.) .  Hndley v. Forsee, 203 No., 418; 14 L. R. A. 
(N.  S.), 1; Pifield v. Van  Wyck, 94 Va., 557; Fairchzld v. Edson, 154 
N. Y., 199. 

I n  Wilcox et al. v. Attorney-General, 207 Mass., 198; h n o .  Cases, 
1912 A, p. 833, i t  is said : "Even though a general purpose to devote the 
residue of the testator's estate to charity is apparent from the will, yet 
when the trustee is not given discretion to select the charitable objects, 
and the objects finally to be selected are not designated and can be ascer- 
tained only by resorting to the testator's oral communications to the 
trustee and another person, the trust is too indefinite to be enforced." 
"Where the residue of the testator's estate is devised for charitable pur- 
poses, and the charitable trust attempted to be created is declared invalid, 
the residue goes to the heirs at  law by way of a resulting trust." Good- 
ale v. ilfooney, 60 N .  H., 528; 49 Am. Rep., 334; Brennan v. Winkler, 
37 S. C., 457. 

"There must be a donor, a trustee competent to take a use restricted 
to charitable purpose and a definite beneficiary." Grimes v. Harmon, 
35 Ind., 198; 9 Am. St. Rep., 690. 

Under the authorities in this State and elsewhere, we are of the 
opinion that at the death of the testatrix's granddaughter, Florence 
Thomas, item 6 is inoperative and void by reason of the indefiniteness 
of the bequest; the words, "in such worthy objects of charity as he shall 
determine upon as being in  accord with what my wishes and tastes in 
that di re~t ion were when living," being void for uncertainty. The 
property, at  the death of Florence Thomas, the trust results, or reverts, 
to the heirs or next of kin of the testatrix, Florence I. Thomas. 

We think the case of Trust Co. v. Ogbwn, 181 N. C., 324, consonant 
with the position taken in this case. 

('Whenever the intention is to create a trust which cannot be disposed 
of to charitable purposes and is too indefinite to be dkposed of to any 
other purpose, the property remains undisposed of, and reverts to the 
heirs at law or next of kin, according to its nature." Ilaywood v. C'ra- 
wen, 4 N.  C., 360; Stevens v. Ely, 16 N. C., 493. 

"It is certainly a general rule that where the proper1 y is given upon 
a clear trust, but for uncertain objects, the subject of such trust is 
regarded as undisposed of, and the benefit of the trust reverts to those 
to whom the law gives the property in default of disposition by its 
owner." Iiolland v. Peck, supra. 

A d a m ,  J., in  Reid v. Neal, 182 X. C.,  199, says: "In the absence 
of an effective residuary clause, a lapsed or void legacy or devise will 
go to the next of kin, or to the heirs of the testator, as in case of intes- 
tacy," citing Johnson v. Johnson, 38 N. C., 426; Winston v. Webb, 62 
N.  C., 1; Robinson v. McIver, 63 N. C., 645; Tzuitt;j v. Martin, 90 
N. C., 643. 
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What shall be done with the property until the death of the plaintiff, 
Florence Thomas? The defendant R. S. Clay, administrator, with the 
will annexed, and trustee of the estate of Florence I. Thomas, or his suc- 
cessor or substitute trustee, shall carry out the will and fully execute the 
trusts in accordance with the terms. The other parts of the will, other 
than iten1 6, supra, in our opinion, can be substantially defined. We 
are of the opinion that the trust created is '(active." The principle laid 
down in Cole c. Bank, 186 x. C., 514, is applicable. Emmett Thonlas 
haring died, the income going to him now goes to the granddaughter, 
Florence Thomas, under the terms of the will. We conclude. from a 
liberal and common-sense construction of the will, that so much of the 
entire income, or all of it, as shall be deemed necessary, can be used 
during the rninority of the plaintiff, Florence Thomas, for her mainte- 
nance, clothing and education. The testatrix was solicitous and made 
special prorision for the education of her granddaughter, Florence 
Thomas, hut since her father is dead and she has no one to support her, 
it could hardly be imagined that the trustee could give her the education 
clesired by her grandmother without first proriding food and raiment. 
I n  fact, cspecial prorision is made to spend the corpus of the fund in 
case of serious or permanent affliction or in case of necessity for the 
education and accomplishment of Florence Thomas, but this conld not 
he done without inquiry into the matter by the court. Discretion and 
judgment by inference is given the trustee to spend the income. 

From a careful reriew of the entire mill, we are of the opinio I that 
the entire income of the estate can be used in the sound judgment ~11d 
discretion of the administrator and trustee for food, raiment, educa'ion 
and accomplishment of Florence Thomas until she becomes 21 yep-a of 
age, and the income to be turned over to her after she becomes 21 ,years 
of age, according to the clear language of the will, in periods an iually 
or semiannually, or at such times as the trustee shall deem best vithin 
each year. W ~ l l s  v. M7illiams, ante, 139. 

As to the ('Baber house," Emmett Thomas haring died, the defendant 
administrator, with the will annexed, and trustee, has the right to sell 
it and make title in fee simple and inrest the proceeds in accordance 
with the will. 

I t  is well said by defendants in their brief: "The question presented 
to the court is whether the will of testatrix as executed by her shall be 
absolutely nullified by the judgment of the Superior Court appealed 
from. The testatrix, appellant, submits evidences, in her will, a judg- 
ment and discretion not usually shown where parents gire their property 
absolutely to their children or other relatires, who, too often, in a short 
n-hile hare nothing left of it to help them through life in the days to 
come when they need it most. I n  many instances the use of the property, 
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by the enjoyment of a certain income from i t  for the span of two lives 
or two generations, as i n  this case, is a fa r  greater blessing than the 
power of disposition which title confers--and who but a wise mother, 
~ h o  has the courage of her convictions, can best determine the wisdom 
of her action in that  connection nhen providing for h w  lored ones?" 

The  express provisions of a mill creating a n  "actire trust," which is 
not contrary to law, ought to be upheld. The  parents know better than 
ally one else the needs and reaknesses of their family and loved ones, 
and the courts should carry out the solemn and express trust. 

We have been much aided by the able briefs of counsel. 
The  judgment rendered by tht. court below is modified in  accordance 

with this opinion. The  cost is to be paid out of the estate. 
Modified and affirmed. 

JOHN SCOTT LINEBERRY, n y  HIS NEST FRIEXD, W. L. LISEBERRT, 
v. THE NORTH CAROLISA RAILTVAT COMPAST. 

(Filed 21 May, 1924.) 

1. Segligence--Intervenil~g C a u s e P r o x i m a t e  Cause-Itailroads--3Iunic- 
ipal Corporations-Cities and Towns-Ordinances. 

While it may be liegligence per se for the speed of a railroad train to 
esceed in a city or incorporated town the speed required by an ordinance. 
the company is not liable in damages for the killing of' a 9-year-old child 
a t  play a t  a permitted crossing, whose death is causeti by his being un- 
expectedly pushed into the train by his companion and playmate as it was 
passing, the act of the child's companion being the independent, inter- 
vening and sole and prosimate cause of the death. 

2. Same-Evidence-Questions of Law. 
TVher~, upon the trial of an action, only one inference can reasonably be 

drawn from the evidence, no issue of fact arises for the jury to determine, 
and the question is one of law for the court. 

APPEAL by plaintiff from Finluy, J., at  December Special Term, 1923, 
of A~amran.c~. 

Civil action. The  plaintiff, John Scott Lineberry, is a minor, and 
W. L. Lineberry has been duly appointed his next of friend, and the 
defendant is a corporation, organized and existing under the  laws of 
Korth Carolina. I t s  roadbed, equipment, etc., is leased to the Southern 
Railway Company, which is operating same, mnder the lease, as a coni- 
mon carrier of passengers and freight. 

The  plaintiff alleges : 
''1. That  on 13 April, 1021, the defendant, among other trains, 

was operating and running a fast freight train through the town of 
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Xebane, N.  C., a thickly populated town; that  in said town there is a 
double track, extending some distance east and about three blocks west 
of the passenger and freight station of the defendant; that  from about 
one-half mile west of the said station to the said station, and bcyond, 
there is a dovmrrard and steep grade;  that  about tn-o and one-half blocks 
west of said station there is a dcep cut, i n  which is located two parallel 
tracks of the defendant, with an  embankment on either side of said 
tracks about 8 feet i n  height; that  a t  this point there is  a well-worn 
footpath, crossing said tracks, ah ich  is and has been used for more than 
a year by the scliool cllildrerl of said to~vn who l i re  on the north side of 
said track in going and returning from school, and by pedestrians 
geuerally; that the plaintiff, a t  the time of the injury hereinafter alleged, 
livcil on the north side of said railroad, and the public-school building 
of the ton-11 was located on the south side of said railroad, about two 
blocks therefrom; that a t  the time of the said injury the plaintiff was 
attending said school and was in  the habit of crossing, with other chil- 
dren, the railroad a t  this point; that  there were dir t  steps to  the said 
embankment, which were rery  steep on both side of said railroad, and 
that the plaintiff and his schoolmates were in the habit of stopping in 
this cut and rurmiilg d o ~ n  or sliding d o ~ r n  said enlbankment and play- 
ing there; that  local freight trains usually stopped a t  said freight sta- 
tion, and, when so stopped, the rear end of said local train was fre- 
quently extended to or near this point, where the said children, at their 
play, frequently boarded or attempted to  board the local freight trains 
and ride down to the said station. 

"2. Tha t  on 13 April, 1921, i n  the  afternoon, about 3 o'clock, the 
plaintiff and his schoolmates, of tender years, and all about the age of 
plaintiff, were returning from school and stopped in  this cut, and tllere 
were engaged, as usual, in playing and watchi~lg the trains, when a fast 
t rain came along, running a t  the rate of 25 n d e s  an hour, and before 
plaintiff could realize his danger he was struck by the said fast t rain 
and drawn by suction or some other force of said train lirlder one of the 
wheels of said train, and had his left foot cut entirely off below the 
ankle, and his left leg above the ankle horribly crushed, mangled and 
mutilated and so injured that it mas necessary to hurry  him to a hos- 
pital a t  Burlii~gton, N. C., about eight miles distant, where his left leg 
was amputated about four inches above the knee, in consequence of said 
injury, and where he was compelled to remain for weelis, and by rea- 
son of said in jury  the plaintiff was caused to suffer the   no st intense 
pain, in body and in mind, and was prrmariently injured thereby, and 
still suffers therefrom. 

"3. That  the defendant knew or, by the exercise of reasonable care, 
should ha re  kno\ri1 that  this footpath or crossing was almost daily used 
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by little children of immature years, and further knew or should have 
known that the children were attracted to this place and were frequently 
playing there, and that the defendant had knowledge of the fact that 
these children were frequently tempted to board and did board and play 
on its local freight trains; that the defendant knew or should have 
known that this plaintiff and his playmates who gathered there and 
played and crossed there were of such tender years th<it they could not 
appreciate and comprehend the danger to which they were subjected by 
the dangerous conditions at this point. 

"4. That the defendant owed to the plaintiff the duty of removing or 
remedying the dangerous conditions at said foot-crossing, and, with its 
knowledge thereof, a further duty of keeping a proper lookout while 
approaching said crossing, in anticipation of the ob7:ious and known 
dangers existing there, and also the duty of observing the ordinance of 
said town regulating the speed of its trains, and that in breach and by 
reason of the breach of these duties the plaintiff, without fault on his 
part, was injured in the way and manner aforesaid. 

"5. That the defendant was negligent, in  that it failed to remove or 
remedy the conditions which it knew or should h a ~ e  known by the exer- 
cise of reasonable care had been created, allowed and permitted to esist 
at this dangerous crossing, and the dangers to which this plaintiff was 
subjected at this place; and in that the defendant was operating and 
running the said fast train on said occasion at  a reckless, dangerous and 
unlawful rate of speed, in violation of section L, chapter 5 of the ordi- 
nances of the town of Mebane, which provides that 'It shall be unlawful 
for any person, persons or corporation to run any train or trains within 
the corporate limits of the town of Mebane at a greater rate of speed 
than fifteen miles an hour in said town'; and in that it failed, in running 
at this rate of speed, to keep a proper lookout for the danger or dangers 
which it knew or, by exercise of reasonabIe care, shoulc: have known and 
anticipated at  said point; and in that the defendant was violating its 
common duty not to run its trains at an excessire, dangerous and un- 
necessary speed and manner, under the circumstances of this case, while 
approaching and crossing this well-known and well-worn footway across 
this track in said town, within the corporate limits of which the said 
injury was inflicted. 

"6. That the negligence of the defendant's lessee, as aforesaid, mas 
the proximate cause of the said injury to the plaintiff, who is now of 
the age of less than nine years and deprived of one leg and injured for 
life. 

"7. That by reason of said injury by thtx negligence 2f the defendant's 
lessee, as aforesaid, the plaintiff has been endamaged in the sum of 
$25,000." 
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The defendant denies the material allegations of the complaint, and 
for a further defense avers : 

"That on the date mentioned in the complaint it was operating a 
freight train, and that the same mas running through the town of 
Mebane at a rate of speed not in excess of eight miles per hdur; that 
after the engine of said freight train had passed the point at which 
plaintiff x7as injured, at which point there was no footpath or crossing 
of any kind going across the tracks of the defendant, and, while said 
freight train was still in motion, the plaintiff, without giving any sign 
of his intention so to do, suddenly ran to said train and tried to swing 
upon a moving box car, and that while so doing, and before defendant 
could possibly, in any way, prevent said act or stop said train, the 
plaintiff fell and was injured by having his leg crushed; that the defend- 
ant n.as guilty of no negligence in any way; that in no wag it was the 
cause of or brought about the injury to plai~itiff." 

The defendant, for a further defense, and as a plea of contributory 
negligence, alleges: "That on the date mentioned in the complaint, 
while the defendant Tvas operating a freight train and was running the 
same through the town of Mebane at a rate of speed not in excess of 
eight miles per hour, and after the engine of said freight train had 
passed the point where plaintiff was injured, there being at said point 
no crossing of any kind, or footpath usually used as a crossing, there 
plaintiff carelessly and negligently, and without giving any sign of 
narning of his intention so to do, attempted to swing upon a moving 
box car of the train operated by defendant, and in so doing fell and was 
injured; that the careless and negligent acts of the plaintiff were the 
approximate cause of the injury sustained by plaintiff, and defendant 
pleads such negligent acts on the part of the plaintiff as acts constituting 
contributory negligence and as a bar to any right of plaintiff to reco~~er." 

Thomas C .  Carter and Koontz d? TT7harton for plainti f .  
J .  Dolpl~ Long for d e f e n d a n t .  

CLARXSOX, J. The court belo~v, upon motion of defendant, rendered 
judgment of nonsuit against the plaintiff, and the plaintiff excepted, 
assigned error, and appealed to this Court. 

The eridence of plaintiff, John Scott Lineberry, vas  as follows : 
"Xy father's name is W. L. Lineberry. Little folks go to the Bad 

Man if thev don't tell the truth. I am 11 years old now, and x7as about 
9 years o l i  when my leg got injured.  hat has been about two years 
ago, and happened on a day about half-past 3 o'clock, vhile I was on 
my way home from school. I ~vas  near the railroad. Clay Qualls 
pushed me into the train. I was crossing the railroad at the hosiery 
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mill. I had crossed i t  there before. The hill is steep there-I mean. it 
is steep to go up from the railroad. There mere two other boys with 
me that evening-3lr. Moore's boy and Nr .  Qualls' boy-one of then1 
about my size. There was a train coming while I wa3 standing there 
at the track, about 5 feet from the track. The train passed. I saw the 
engine. I t  was a freight train. We were not playing in  the cut. I was 
slicling down the bank the other evening, but not that evening. I got 
hurt when he pushed me into the train and cut my leg off. I do not 
know how long. I have been going to school something like three years 
before that. I had not been going across the railroad at this place very 
long. I live across the railroad, up there on the north side of the rail- 
road. Do not know how long I have been [iring here. I did not go to 
school every day that may. The school was on the south, and I lived 
on the north side." 

On cross-examination, he said: "The schoolhouse is on the street that 
goes by the Mebane ~ e d d i n ~  Con~pany. This street goell across the rail- 
road track and is an open street across there. Clay Qualls and Floyd 
Moore were with me. I do not know that we three b o p  mere the same 
age. We played together. We started up the street that goes by the 
Durham Hosiery Mills. The engine had done passed when we got to 
the Durham Hosiery Mill, and the train was going down the track. That 
was before I got to the cut. We went by the Durham Hosiery Mills. 
There is a street in front of the mill, along the railroad track, that goes 
the same may the railroad track goes. We crossed that street and then 
went down the side of the embankment where the train was going. Clay 
Qualls went with me, and Floyd Moore stopped at the hosiery mill. 
After we got there and saw the train going by, we went on down into 
the cut, where the train was. I did not go near the train; I went about 
5 feet from 'the bank down there. After we went down {he bank, we had 
to cross the sidetrack before we got to the main track, and the train was 
on the main track. We crossed the sidetrack and ~ e n t  near where the 
train was going, on the main line. We went within about 2 feet of 
the train. Then Clay Qualls pushed me under the train, and my f o o t  
teas cut o f .  The caboose passed pretty quick after I got hur t ;  the rear 
end was not far from me when I was push~d.  I t  was rt  long train. I n  
going to school x-e frequently went across at the Mebane Bedding Com- 
pany crossing. I have seen other children crossing there." 

Shelley Hoskins testified, in par t :  "I work at the brickyard. I n  
April, 1921, I worked for N r .  J. R. Kicholson, at Mebane. On the 
afternoon of the 13th of April, when this boy mas injured, I had been 
out to Mr. Kicholson's farm to get some hay, and at  the time this acci- 
dent occurred I was right there at  the railroad crossing, on the south 
side. I was sitting on top of a load of hay. I could see the railroad 
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track. I was standing right opposite the track. My team was headed 
towards the station. The  train was going towards the station-going 
east. I saw this little boy at the time the locomotive of the train passed 
the point nhere  the pa t l i~my  that  has been described crossed the rail- 
road. This little boy and two or three more little boys came right up  
to the cut. They got there just about the time the engine got there, and 
I think him a i d  anotlier onc or t ~ o  started down the bank, and I sern 
one l i f f l e  boy g i v ~  h i m  a shovc,  and  just as t h e y  give him a sholse h e  
ran across t h e  sidetrack and  s l ipped,  s o m e  zcay, and 1 seen liinz fall 
u n d ~ r  t h e  t ra in .  . . . After the engine passed, I saw two or three 
boys go down the embankn~ent. Yes, the engine just had gone by. The 
train was on the main line. The  pass-track was between the embank- 
ment, where these children ment down the  main track. They had to pass 
orer the pass-track before they got to the train. Almut  t h e  t i m e  h e  got 
on f h e  pass-frack h e  ga19e him n pwsh and h e  k ind  of fell ocer. A t  t h a t  
t i m e ,  I recX,on, t h e  t ra in  z i m  about  half by." 

E. T.  Carr  testified, in pa r t :  "A11 classes, both children and adults, 
use the pathway-mostly children, I would say-children going to 
school. The  school is about three city blocks. I ha re  seen children 
playing u p  and down the banks." 

J. P. Cates testified, in pa r t :  "I cannot say for certain how long this 
particular path has been across the railroad a t  that  place-ever since I 
have been in  Mebane-about 'ten years. People use this path every 
day. Yes, it  is used by children going and coming from school. I ha re  
seen children playing around and running across and running down one 
bank and u p  the other across the track. I have seen children there 
when the trains were there." 

The evidence, succinctly taken, in a light most favorable to plaintiff, 
on the motion of nonsuit, was that  the plaintiff, John  Scott Lineberry, 
was returning from school about 3 3 0  o'clock in  the erening, and was 
seriously iiljured by the deftridant's t rain on the main line, cutting his 
leg off. Children going to school used the pathway and played up arid 
down the banks. The  freight train was running through the  town of 
Mebane about twenty-five niiles an  hour. The  town ordiiiance did not 
permit a greater rate of speed than fifteen miles an  hour. Lineberry 
xms about 9 years old and had bee i~  going to school about three years. 
The  boys were in the habit of going along the railroad to school through 
the cut. The  day of the in jury  Lineberry was not playing in the cut 
at the  place lie was injured. H e  had not been going across the railroad 
very long. H e  lived on the north side of the railroad, and the school 
was on the south side. At the time of the in jury  the train had passed 
him and was going d o ~ m  the track. H e  and Clay Qualls went down the 
side of the embankment where the train was going, and went down into 
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the cut where the train was. H e  did not go near the train, but went 
about 5 feet from the bank; before he could get to the main track, that 
the train mas on, he had to cross a sidetrack. 

The young lad said: " W e  crossed the sidetrack and went near where 
the train was going, on the main line. W e  went withi,$ about two feet 
of the train. Then  Clay Qualls pushed me under th,? train, and m y  
foot was cut of." 

Shelley Hoskins testified: "I think him and another one or two 
started down the bank, and I seen one little boy give him a shove, and 
just as they give h i m  a shove he ran across the sidetrack and slipped, 
some way, and I seen h im fa71 under the frain. . . . About the time 
he got on the pass-track he gave h im a push and he kind of fell over. 
At that time, I reckon, t l ~ e  train was about half by." 

Plaintiff contends that children played up and down the bank of the 
cut, and used the path across the railroad, going and coming from 
school; that children ran down one bank, across the track, and up the 
other bank; that the place where young Lineberry was injured was an 
"attractive nuisance"; that it is a childish prop ens it,^ to slide dowm 
steep banks, and that this was the habit of children in this cut, and the 
defendant's engineer in  charge of the freight train saw or could h a ~ e  
seen these children, and could have anticipated, by the exercise of due 
care, that children were in  the habit of congregating at this place; that 
defendant was negligent in running its fl'eight train at menty-five miles 
an hour through this cut and the town, contrary to the ordinance of the 
town; that defendant failed to keep a proper lookout; that, under the 
facts and circumstances of this case, defendant was negligent; that 
Lineberry was not a trespasser, but had an implied license to be in  the 
cut and go across the track on a well-known way that had been used by 
implied consent of defendant, and, on account of his being only 9 years 
of age, was not guilty of contributory negligence, and that the court 
below erred in granting a nonsuit. 

.These contentions cannot prevail, under the facts and circumstances 
in this particular case. There was a superseding or responsible cause- 
intervening cause. The evidence of both young Lineberry and his wit- 
ness, Hoskins, that his companion, Qualls, pushed him under the train. 
Lineberry said: "We went with@ two foet'of the teain; then Clay 
Qualls pushed me under the train, and m y  foot was cut of." Hoskins 
said: "About the time he got on the pass-tra.cl he gave h i m  a push and 
he kind of fell over. A t  that time, I reckon, the I'rain was about 
half by." 

Admitting that defendant's train was running through the town of 
Mebane at the speed of twenty-five miles an hour, in violation of the 
town ordinance, and i t  was on that account guilty of negligence per se, 
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vas  this negligence the proximate cause of the illjury? We think not. 
The actual cause mas Qualls' pushing Lineberry under the train. There 
rvas no causal connection between the train's speed and the illexcusable 
conduct of Qualls. 

I t  is well settled that where the facts are all admitted, and only one 
inference may be drawn from them, the court x d l  declare whether an 
act was the proximate cause of the injury or not. I11 the instant case 
the facts are all admitted, and the independtmt cause intervening- 
Qualls' pushing Lineberry under the train-was the sole proximate 
cause of the injury. 

Shearnian 6. Redfield on the Law of Kegligence (6  ed.), Vol. 1, see. 
32, states clearly the vice of plaintiff's contention: "The connection 
between the defendant's negligence and the plaintiff's injury may be 
broken by an intervening cause. I n  order to excuse the defendant, how- 
el-er, this intervening cause must be either a superseding or a responsible 
cause. I t  is a superseding cause, whether intelligent or not, if it so 
entirely supersedes the operation of the defendant's negligcncc that it 
alone, ~rithout his iieglige~lcc contri 'uuti~~g thereto in the slightest degree, 
produces the injury. I t  is a responsible one if it is the culpable act of 
a human being who is legally responsible for such act. The defendant's 
negligence is not deemed the prosinlate cause of the injury, ~ i ~ h e n  the 
connection is thus actually broken by a responsible i~ te r ren ing  cause. 
But  the connection is not actually broken if the intervening event is one 
which might, in the natural and ordinary course of things, Ue antici- 
pated as not entirely improbable and the defendant's negligence is an 
essential link in  the chain of causation." 

"If the wrong and the legal damage are not known by common esperi- 
ence to be usually in  sequence, and the damage does not, according to 
the ordinary course of events, follow from the wrong, they are riot suf- 
ficiently conjoined, or concatenated as cause and effect, to support an 
action. I f  the damages would not have followed the vrong if other 
independent circumstances had not intervened, for which the defendant 
is not responsible, the damage cannot be said to be the proximate result 
of the wrong, or so connected therewith as to uphold a recorerx there- 
for. But a wrongdoer is responsible for all the consequences that ensue 
in the ordinary and natural course of events, although those events are 
brought about by the interrening agency of others, provided the inter- 
rening agency was set in motion by the primary wrongdoer, or the acts 
causing the damage were the necessary or legal and natural consequences 
of the original wrongful act." Wood on Railroads, 'Dol. 2, p. 1438. 

As an illustration of the many cases on this subject, the case of 
Carter v. Towne, 98 Mass., 567, and 103 Mass., p. 507, is an interesting 
one: "Defendant sold gunpowder to a child, but the child gare the 
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powder to its parents, who afterwards allowed the child to take some of 
it, by the accidental explosion of which he was injured. I n  an  action 
against defendant it wai held that he  was not liable. e x n  admitting his - " 
negligence, since the act of the parents in negligently allowing the child 
to have the powder was such a n  in t e r~en ing  efficient c3ause as to break 
the causal connection between defendant's wrongful act and the  ultimate 
injury." 

The interesting discussion in plaintiff's and defei dant's briefs, in 
regard to "attractive nuisances," the "Turatable case," and the liability 
and nonliability in reference to children, we do not think, is raised by 
the facts on the record in  this case. This is a case where the railroad 
was guilty of violating the speed limit in the town l m i t s  of Mebane, 
and guilty of a misdemeanor and subject to a flue. T;iis ~ i o l a t i o n  of a 
town ordinance made the defendant guilty of negligence per se, but that 
negligence must be the proximate cause of the  injury to young Line- 
berry. I n  the present case the testimony of the  young lad, Lineberry, 
was that his companion, another young lad who was with him, pushed 
him under the moving train. This was the intervening, independent, 
sole proximate cause of the injury, for which the def2ndant cannot be 
held liable. The injury was not the natural or probable consequence of 
defendant's negligence in exceeding the speed limit. Pushing the boy 
under the train was the proximate cause of the injury. I t  mas an unfor- 
tunate and deplorable tragedy, but defendant is i n  no way responsible 
for the act of the Qualls boy. 

We  think the nonsuit was properly granted by the court below. 
*4ffirmed. 

BOARD OF' COMMISSIONERS O F  EDGECORIBEI COUNTY 
v. PRUDDEN & COMPANY, INC. 

(Filed 31 May, 1924.) 

Schools-Bonds-Taxation-In What Same Bonds to  be Issued-Statutes. 
Chapter 136, Public Laws 1923, was passed to make a uniformity of 

issue of bonds by school districts for the acquisition and maintenance of 
its buildings, etc., for school purposes, and, to effectuate its purpose, pre- 
scribed that the bonds so issued shall be in the name of the county, pay- 
able exclusirely out of the tases to be levied in the dilatricts solely bene- 
fited; repealing in this respect the provisions of the statute of 1921 ; and 
such bonds issued contrary thereto are void. 

APPEAL by plaintiff from R o d ,  J., at  April Term, 1924, of EDGE- 
COMBE, on a case agreed. 
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On  2 July,  1923, the Board of Education of Edgeconihe County peti- 
tioned the board of county commissioners to call a special election in 
the Leggetts Consolidated School District, said county, to ascertain the 
will of the voters therein as to whether or not bonds of said district 
should be issued in an amount not to exceed $30,000, and as to the levy- 
ing of a sufficient tax for the payment thereof, for the purpose of acquir- 
ing, erecting, enlarging, altering and equipping school buildings and 
purchasing sites i n  such district, or for any one or more of said pur- 
poses; said petition being made in accordance with section 257, chapter 
136, Public Lams 1923. 

The  election was held on 21 August, 1923, and was carried, and on 
20 December the bonds were sold to the defendant a t  the contract price 
of $31,576 and the interest accrued to the date of delivery. 

,111 proceedings u p  to and including the sale of said bonds were due 
and regular and in  accordance with article 22, chapter 136, Public 
L a m  1923, and said bonds are within erery limit of debt prescribed 
by law. 

Said bonds, in the form hereto attached and made a part  of the case 
agreed, dated 1 January ,  1924, i n  the aggregate sum of $30,000, in 
denomination of $1,000 each, bearing interest a t  the ra te  of 6 per cent 
per annum, payable semiannually on the first day of J u l y  and January  
after issue, and in  accordance with interest coupons thereto attached, 
being serial bonds, and becoming due and payable as follows: one each 
year, beginning 1 January,  1927, to 1952, inclusive, and two each year, 
beginning 1953, to 1954, inclusive, were duly issued. 

Said bonds, so issued and signed by the chairman of the board of 
county commissioners, with the seal of the county impressed on each 
bond, and attested by the clerk of said board, were duly tendered to said 
defendant, in accordance with the contract of sale, and payment therefor 
demanded, and said defendant refused to accept said bonds and pay the 
contract price therefor. 

The  defendant refused to accept said bonds and make payment there- 
for, for that the same are not valid obligations of the Leggetts Consoli- 
dated School District, for  that, first, the statute (section 255, Public 
Laws 1923, ch. 136))  under which said bonds are  issued, is ambiguous, 
vague, uncertain and, for these reasons, void; and, second, if said sec- 
tion be ral id,  the said bonds as tendered are not in form as authorized 
by said section. 

I t  is agreed that  if the court shall be of opinion with the plaintiff, 
judgment shall be entered requiring the defendant specifically to per- 
form its said contract; but if the court be of the opinion with the 
defendant, the necessary judgment shall be entered dismissing the action. 
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The form of the bond is as follows: 

COUNTY O F  EnOECORfBE 

Leggetts Consolidated School District Schoo'l Bond 
No. . . . . . . . . . . . .  $1,000.00 

For value received, the Leggetts Consolidated School District of Edge- 
combe County, North Carolina, hereby promises to pay to the bearer 
the sum of one thousand dollars on the first day of January, 19 , 
with interest meanwhile at the rate of six per cent per annum, payable 
semiannually to the bearer of the coupons therefor, hereto annexed, upon 
presentation and surrender thereof as they severally mature, both prin- 
cipal and interest being payable at the Hanorer National Bank, New 
York, N. Y. 

This bond is issued by virtue and in pursuance of ai-ticle 22, chapter 
136, of the Public Laws of North Carolina, Session 1923, and it is 
hereby certified that every requirement of law relating to the issue 
hereof has been duly complied with, and that this bond is within every 
debt and other limit prescribed by the Constitution or l a m  of Xorth 
Carolina. 

I n  witness whereof, the Board of Commissioner!g of Edgecombe 
County, acting for and in behalf of the Leggetts Consolidated School 
District, have caused the seal of the county to be hereto affixed, and this 
bond to be signed by its chairman and clerk, and the annexed interest 
coupons to bear the facsimile signature of the said chairman, and this 
bond to be dated 1 January, 1924. 

J. Q. COBB, 
C h a i r m a n  of t h e  Board of C o u n t y  Comwzissioners 

of Edgecornbe County .  
11. B. BUXN, 

Clerk of t h e  Board of C o u n t y  Corarnissioners 
of Edgecornbe County .  

INTEREST COUPON 

$30.00 

The Leggetts Consolidated School District, Edgecomk'e County, North 
Carolina, will pay the bearer on the first day of July (January),  19 . . . ,  
thirty dollars, at  the Hanover Xational Bank, New Pork, K. Y., for 
six months h e r e s t  then due on its school bond dated 1 January, 1924. 

No. . . . . . . . . . . . .  J. V. COBB, 
Clzairman of the Board of Coun'ty Commissioners 

of Edgecontbe County .  
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Gpon the facts agreed, his Honor dismissed the action, and the plain- 
tiff appealed. 

Henry C. Bourne for plaintif. 
Lyn Bond for defendant. 

ADAMS, J. The defendant submits two propositions-first, that the 
form of the bonds is not such as the statute requires; and, second, that 
the provision in regard to the issuance and payment of the bonds is 
indefinite, uncertain, and void. I f  the first proposition is sound, the 
second need not be considered. 

Prior to the adoption of the act codifying the laws relating to public 
schools, the trustees of a school district were authorized to issue the 
bonds of such district in its corporate name. Public Lams 1919, chs. 
143, 308; Public L a m ,  Extra Session 1920, ch. 87, srcs. 1, 2;  School 
Corn. v. Board of Education, 186 N. C., 643, 648. At the session of 
1921 the Legislature provided that bonds thereafter issued by or on 
behalf of a school district should be issued either in the name of such 
corporation or in the name of any incorporated official board or body 
authorized to issue such bonds, or in such other manner as should be 
authorized by law. Public Laws 1921, ch. 133, see. 4. 

I t  was probably with a riew to securing uniformity in all bonds issued 
pursuant to an election held in a county s ecial-taxing district, or local- ? ?? 
taxing district, for the purpose of acquiring, erecting, enlarging, alter- 
ing, equipping school buildings and purchasing sites, that the Gen- 
eral Assembly, at  the session of 1923, passed an act prescribing in what 
nlanner such bonds should be issued, and repealing all laws in conflict 
with it. Public Laws 1923, ch. 136. This conclusion mag be deduced 
from the obvious purport of the various statutes. Section 257 provides 
that ~vhenever the county board of education shall so petition, the board 
of county commissioners shall order a special election to be held for the 
purpose of voting upon the question of issuing bonds; and section 258, 
"If a majority of the qualified voters of said county or district shall 
Tote in favor of the issuance of such bonds and the levy of said tax, then 
the board of county comn~issioners shall have power to issue the said 
bonds, which shall be issued in the name of the county; but unless the 
election was held in the entire county, they shall be made payable exclu- 
sively out of taxes to be levied in the district." 

I11 the instant case the bonds have been issued in the name of "Leg- 
getts Consolidated School District of Edgecombe County." The school 
district, not the county, has promised to make payment to the bearer. 
The bonds, therefore, have not been issued in conformity with the stat- 
ute, and the defect is not cured by affixing to the bonds the signature of 
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tho c l i a i r m a ~ i  and  t h e  clerk of tlie board of county coml&sioilers. Tlie 
bonds, a s  pointed out i n  tlie statute, should be issued i n  tlie liame of t h e  
county, and  sliould show u p o ~ ~  the i r  face tha t  they  a r e  payable esclu- 
sivc,ly out of tases  to  be lmiccl i n  t h e  district.  Tl ie  defivt is fa tal ,  and  
t h e  action n.as properly dismissed. Comrs. I , .  C'all, 123 S.  C'., 308, 310;  
Covlrs. T .  Payne,  123  S. C., 132, 1 9 0 ;  C o n l ~ s .  c. De Rcsse f ,  129 N. C., 
275, 280;  9 C. J., 2 1 ;  33 Cxc., 003. T h e  judgiiient is 

,lffirmed. 

FRED AI,LEI\' v. J O E  GARIBALDI. 

(Filed 31 >Lay. 192-1.) 

1.  Evidence-Trials-Sonsuit-Questions for  Jury-Stat utes. 
Ul~on motion of defendn~it to no~isuit, considering tlw evidence in the 

light most favorable to the plaintiff (C. S., 337)  : Hcld .  the evitlence in 
this case n n s  sufticient for tlie jury to find the issue of actionable neqli- 
rence for tlie plaiiitiE, and to deny the motion. 117allate r .  Squ i res ,  1SG 
N. C., 339. 

2. Evidence-Appeal a n d  Error-Objections and  Esceptions-1\Iotio1~s- 
Mistrials-Venire cle Kovo. 

Where the defendant's exception to the ndmissibilitr of evitlence is 
sustained, he inay not successfully contend on appeal that the suggestion 
ill tlie question prejudiced him with the jury, tliough it  wns unanswered 
by the witness, liis remedy being by motion for a niist~,ial, or r e ? l i r e  de 
? loco in tlie Superior Court. 

,IPPEAL by defendant f r o m  IIarding,  J., a t  S o ~ e m b e r  Term,  1923, of 
M E C R L E S ~ ~ R G .  

Civil action, to  recover damages f o r  a n  alleged negligent in jury .  
Upon  denial of liability a n d  issues joined, t h e  j u r y  returiled the  fol- 

1011 ing  vcrdict : 
"1. V a s  tlie plaintiff in ju red  by  t h e  i w g l i g e ~ ~ e  of t h e  defendant's 

inillor son, a s  alleged i n  the  compla in t?  A. Yes. 
"2. TTas Lynil Garibaldi  tlie agent and s ( w m l t  of t h e  defeildailt. J o e  

Garibaldi,  a t  t h e  t ime  of said in jury ,  a s  alleged i n  t h e  compla in t?  
A. Yes. 

"3. D i d  the  plaintiff, by liis own negligence, co1ltribu-e to  his  in jury ,  
as  :dlcgcil i n  tlic aiiswer? A.  No.  

''4. I f  so, could tlie defclidant's son, by t h e  ~ s e r c i s e  of o r d i i ~ a r y  care, 
l i a ~  c aroiiied t h e  i n j u r y  to plaintiff,  notwit l ls tandi~ig tlie negligence of 
tlie plaint i f f?  ,l. Yes. 

' '3 .  W h a t  dal~lages,  if ally, is  t h e  plaintiff mt i t l ed  to  recoTer of tlie 
dcfcndant ? *l. $3,000." 
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From a judgment 011 the rerdict in favor of plaintiff, the defendant 
appeals, assigning errors. 

Parker,  Stelcart,  JfllcRae & Bobbi f t  for plainti f .  
Ti l le t t  CE Guthrie  for defendant. 

STACY, J. Plaintiff was injured on the night of 2 Ju ly ,  1922, about 
9 p. m., near the center of South Boulevard Street, in the residential 
section of the city of Charlotte, and this action is brought to recorer 
damages therefor. H e  was working for the local traction company, and 
had gone out to repair some electric wires which had been damagcrl by 
a storm. While crossing the street, plaintiff dropped a tramformer 
plug ( a  metal object, about 6 i~iches long) and was engaged ill looking 
for it,  leaning over ill a stooped position, when he was struck by defend- 
aut's automobile,'which was being driven at the time by Lynn Gari- 
lmldi, defendant's minor son. I t  was alleged that  the automobile n-as 
not equipped with proper lights and was bring d r i ~ e n  a t  an unlan~ful  
rate of speed; that  the driver failed to give any warning of his approach, 
a i d  neglected to keep a proper lookout for persons or pedestrians on 
the street, and tliat he failed to stop his automobile or swerve it to the 
side so as to avoid striking the plaintiff, which he  could and should have 
done in the exercise of due care. 

The  exceptiori upon which the defendant has placed much emphasis is 
the one directed to the refusal of the court to grant  his motion for judg- 
ment as of nonsuit, made first a t  the close of plaintiff's evidence, and 
renewed at the close of all the evidence. C. S., 567. Without stating 
the facts i n  detail, some of which are in dispute, we are  convinced, from 
a careful perusal of the record, ~ i e w i n g  the eridence in its most faror-  
able light for the plaintiff, the accepted position on demurrer or motion 
to nonsuit, tliat the case was properly submitted to the jury, and that 
the verdict, as rendered, is amply supported by the testimony of plain- 
tiff's n-itnesses. I n  fact, it  is fraillily conceded by the defendant that  
the decision in Il'allaee 1 % .  S q u i r ~ s ,  186 S. C., 339, must he overruled 
if his motion for judgment as of nonsuit is sustained in the present case. 
Yitliout deciding vhethcr n e  shall follow all that  was said in that case, 
it is sufficient for present purposes to state that  the "family-purpose" 
doctrine, with respect to automobiles, has been adopted as the law of 
this jurisdiction in sereral recent decisions. Robertson 7). A l d r ~ d g e ,  185 
S. C., 292; l'yrce 7%. T u d o r ,  183 S. C., 340 (modified in another respect 
iii TT'illinms 1 . .  R .  R . ,  m t e ,  p. 354) ; Clark c. Szr'raney, 176 N .  C., 529; 
S. c., 175 K. C., 280; Wil l iams  v. Xay, 173 N. C., 78;  Taylor  e. 

Stelcart,  172 N .  C.,  203. For  an extended discussion of this doctrine, 
see 33 P a l e  Law Journal, 780, and note to Arkin 21. Page, 287 Ill., 420, 
as reported in 5 A. L. R., 216. 
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The  next exceptions, earnestly pressed by defendan-, are those ad: 
dressed to the following questions asked Lynn Garibaldi and his father, 
Joe  Garibaldi, when they, as ~vitnesses, were being crm-examined by 
plaintiff's couiisel : 

"Q. I will ask you (Lynn Garibaldi) if you don't know that  your 
father notified the indenmity company of this in jury?"  Objection by 
defendant sustained. 

"Q. Mr. Joe  Garibaldi, after this accident occurred and before any 
suit was brought in this case, did you write a letter to  the United States 
Casualty Company notifying tha t  company of this accident ?" Objec- 
tion by defendant sustained. 

I t  is the position of the defendant that  the asking of these questions, 
though not allowed to be answered in the presence of the jury, was 
highly prejudicial to a fa i r  and impartial trial, because they carried 
with them the suggestion that  the defendant was i n s u r d  in a casualty 
company and that  whatever damages might be awarded mould be paid 
by anothor, a stranger, and not by the defendant. On account of the 
propounding of these interrogatories, defendant insists that a new tr ial  
should be awarded, and cites the following cases as supporting, either 
directly or i n  tendency, his position in  this regard: Sfa7. v .  Oil Co., 165 
N. C., 597; L y t t o n  v. X f g .  Co., 157 X. C., 333; Conovcr v. nloonz, 112 
,ltl. (Pa . ) ,  753; AiX-ei~ c. Ler, 206 K. Y., 20, and E d z u a d s  v. Earnes t ,  
SD So. (Ala.), 720, where tlle question is discussed a t  considerable 
leligtll. 

The  plaintiff, 011 the other hand, contends that  the above questions 
were ]lot oilly proper, but that  tlie court erred to his prejudice in not 
allou ing them to be answred.  H e  says they were competent as tcnding 
to show a recognition on the par t  of the defendant, wllicll ~ v a s  denictl 
by him, of the rclation of principal and agent existing between himself 
a ~ i d  his son a t  the time of the injury. I n  support of this position he 
citcs tlie followiilg authorities : R o b i ~ z s o n  T. Hill, 60 Wash., 615 ; 111 
Par. ,  571; Baicn v. Ice Co., 180 &Lo. App., 96; 166 S. TV., 853; Oil Co. 
1 . .  ( 'arsoa,  185 S.  IFr. (Tex.), 1002; Lbr .  Co. v .  Czcnni?zgham, 57 So. 
(Miss.), 016. 

Without tlcciding upon the merits of these opposing contentioils, we 
tllil~li the defcndalit's motion for a new trial, after wrdict ,  up011 the 
groulid stated, must be OT-errulcd. The court sustained the defendant's 
objcction, and this was all that  he was asked to do a t  the time. There 
was no motion for a mistrial, or venire de noun, because of these alleged 
inll)roper questions. Dcfcndant elected to proceed with the  tr ial  and 
to take his chances with the jury as the11 iinpalieled. Indeed, it appears 
that counsel for both sides, during the argun~ent,  eautic~ned the jury to 
disregard tlle suggestion of liability insurance, as there was 110 evidence 
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in the case tending to show its existence. Evidently the defendant did 
not consider it of sufficient importance on the trial to ask that a juror 
be withdrawn and a mistrial entered. 

The remaining exceptions and assignments of error present no new 
or novel point of law not heretofore settled by our decisions, add i t  
would only be a work of supererogation to consider them seriatim. 

After a full and careful consideration of the whole record, we have 
found no reversible or prejudicial error, and this will be certified to 
the Superior Court. 

S o  error. 

ALEX SMITH v. TOWN O F  MORGANTON. 

(Filed 31 May, 1924.) 

Waters--Riparian Owners--Diversion of Flow-Lower Proprietor- 
Damages-Easements-Municipal Corporaticmu--Cities and Towns. 

A riparian owner is entitled to the natural flow of a stream of water 
running through or along his land in its accustomed channel, undimin- 
ished in quantity and unimpaired in quality, except as may be occasioned 
by a reasonable use of the water by other like proprietors, as a right, not 
as an easement, inseparably annexed to the soil; and held, a city or town 
that causes damage to the lower proprietor by damming the stream and 
diverting the use of the waters for the use in connection with its sewer 
system and for its inhabitants, is liable in damages, though the lower 
proprietor may not, at the time, be using the stream for any purpose. 

APPEAL by defendant from Long, J., at January Special Term, 1924, 
of BURKE. 

The suit was brought against the town of Morganton and Boyd, Hig- 
gins & Goforth, Inc., for the recovery of damages for the diversion of 
water. The plaintiff alleged that he mas the owner of two tracts of 
land in Burke County through which the regular volunle of a water 
course known as Henry River formerly flowed, and that the defendants 
had unlawfully and wrongfully constructed a permanent dam across the 
river a mile above the lands of the plaintiff, had unlawfully diverted 
the water from his land by means of underground pipes, and had wrong- 
fully obstructed the flow thereof to his damage. 

The defendants filed an answer admitting that they had constructed 
a concrete dam across the river in an inaccessible and sparsely inhabited 
portion of the county, and that through pipes a portion of the inl- 
pounded water was conveyed into Morganton and there delivered to the 
inhabitants of the town for public and private use. They alleged that 
the town constructed a system of waterworks as a public necessity by 
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T i r tno of I 'rivate h l v s  1013, ch. 1 0 4 ;  P r i v a t e  Laws 1017, cli. 1 0 8 ;  
p r i v n t c  1~11-s  1021, Ex. St%., ch. 01,  XI^ t h e  aincndmel ts thereto;  tha t  
tlic q u a ~ i t i t g  of watci9 taken f r o m  the river was incoi sequential, and 
tha t  tl~cz\- lind illcurrctl I I O  l iability to  t h e  plaintiff. 

13c.forc tlic i~ i t ro t lnc t io~l  of c~-i(lence, tlie plaintiff tooli n ~-0111iitnry 
no~isu i t  a s  to  Boyd, I I iggins & Gofortli, I ~ i c . ,  and  p r o m x t e d  the  suit 
:lpailist tlic toll ii of Morganton. 

r , I lie fo l lowi~ig  verdict was r e t u r ~ ~ c d  : 
1. I s  the  plaintiff,  -\lcs Smi th ,  seized ail11 possessed of the  lantls cle- 

scsribcd ill t h e  c o m p l a i ~ i t ?  ,I. yes, esccpt t h a t  portioli of t h e  three- 
ucrtx t ract  cmbracccl i n  a deed liladc by plaintiff to  L .  -r. Cliapmnn, as  
per said tlcetl 011 public rcgistrg, 13001r B-5, 11. 39. 

2. D i d  tlic clcfelitlnut, Tow11 of Uorgantoli,  unlawful ly and  ulireason- 
:111l\- n~l t l  l )crma~icwtlg divcrt tlic water  of Eleury River  f r o m  tlie lands 
of the  plai l~t i f f ,  A i l ( ~ s  Smi th ,  as  alleged i n  t l ~ e  complaint ? -1. Yes. 

3. I f  so, n l ~ a t  p e r ~ m i i c ~ i t  dainages, if any, is the  plaintiff, A l e s  Smi th ,  
e~ititletl  to  recover of tlie d r f e ~ i d a ~ ~ t ?  -1. $100. 

J u d p i e n t  f o r  t h e  plaintiff.  -1ppeal by  t l c f e ~ ~ d a ~ i t .  

,In.~ars, J. Tlie plailitifl' contends t h a t  he  is a lover  1)roprietor f rom 
whose land t h e  n a t u r a l  flow of tlic water  i n  H e n r y  R i w r  has  been un-  
renwllably diverted by  the  tlefc~idalit  ; t h a t  1)y reason of such d i ~  c rs io~i  
the valuc of liis land lias been d i ~ ~ l i ~ i i s l i e d ,  a l ~ d  tha t  lie is elltitled to  the  
r o c o ~ c r y  of damages. H i s  co~itent ion therefore involres t h e  question of 
a r i p a r i a ~ l  o~v1ier's r ights  i n  a s t ream of w a t w  flonilig tl rough or  ad ja -  
ccxt to  his  h n d .  S u c h  r ights  a r e  governed hy principies \vllich haye 
b c n ~  settled and frequently applied. 

F n r l ~ l i a ~ n  says tha t  n c o m p r e l l t ~ ~ l s i ~ e  s tnteinmt of t l e  r ights  of a 
r ipar iai l  owner is  t h a t  lie lins n riglit to h a w  the  s t ream i c m a i ~ l  i n  place 
: I I I~I  to  flow as  11:lture directs, ant1 to  lnnlre such use of th: f loving n-atcr 
a s  lie call iii:tke ~vi t l lont  ~unte r ia l ly  iiiterferilig with t lLe  equal rights 
of the olrllcrs above ant1 helow liini 011 t l i ~  stream. F ~ r t l l e r i n o r e ,  the  
right to  liave a l ia tural  n atcr  course co~it i l luc i ts  physical existence upo11 
oilc'a p r o p ~ r t y  is as iiiucli property as  is the  riglit to  h a l e  the  hills a ~ i d  
f o r c ~ t s  remaill  i n  pl:wc, and  wliile  the^ is  110 property r igh t  i n  any  
part icular  par t ic le  of n-atcr or i n  al l  of tllciii pu t  together, a r ipar ian  
lwoprictor lias t h e  riglit of their  flow past his  lnilds f o r  o rd inary  domes- 
tic, i i~anufac tur ing ,  ant1 other lawful  purposes, without injur ious o r  
pwiudicial  i~ i t r r fc rence  by ,  a n  uppcr  proprietor.  W a t c ~ s  and  W a t e r  
Rights, sccs. 461, 462. T h i s  doctriue find5 support  i n  our  decisions 
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which hold that  a r iparian proprietor is entitled to the natural flov of 
a stream rulining through or along his land in  its accustomed channel, 
undimi~~ished in  quantity and unimpaired in quali t- ,  except as may 
be occasioned by the reasonable use of the water by other like proprie- 
tors. Pugh v. TPhecler, 19 N .  C., 50;  S. Y. Glen,  52 N .  C., 321; TTTa1ton 
2.. X i l l s ,  $6 N. C., 280; M r L a u y h l i n  7%. X f g .  C'o., 103 X. C., 100; 
Arlams 1 % .  B. R., 110 N. C., 326; Durhanz I , .  C'ottovr, XillLs, 131 S.  C., 
61.5; ITarris 2 % .  B. R., 153 S. C., 542. 

The defendant says "the shoal and naterfalls" ha re  no intrinsic con-  
mercial value, and as the plaintiff has 11ewr made practical use of the 
stream, his action is based on an unappropriated right of user nhic.11 
slioultl r~ot  be treated as a property right, but this position is not in 
accord with the authorities. Riparian rights are inseparably alinexctl 
to the soil and pass n-ith i t  as :I part  and parcel of i t  and not as an  
easement or appurtei~ant.  They are not dependent upon the o~vner's 
actual use or appropriation of the flowing water. TT'ater~c.orX~s Co.  I > .  

C l i n ~ ,  33 L. R. A, 376; Clhrickt 1 % .  1T7ater Co., 4 L. K. A., 572; R a i l v a y  
C'o. c. Bancro f t ,  38 1;. R. A. (N. S.), 586. 

After considering the exceptiolls to the admission uf e\ iderlce we find. 
no sufficient reason for sustaining them. The  questions involued hare  
been discussed in several decisions and decided adversely to the defend- 
ant's contention. The remaining exceptions were formal. 

K o  error. 

STATE v. P. BI. HEDUES. 

Abandonment-Husband and Wife-Criminal Law-I~imitation of dc- 
tions- Statutes--Appeal and Error-Instructions, 

'or the col~viction of n misclrmeanor llrescribed for the nbantlonn~ei~t 
11y the l~nslmnd of his \\-ife and c8hildren (('. S., 4173. 4148. 4449).  i t  is 
req~~ired by (:. S., 4.512, that l)rc.serlt~ncnt shall he made or fount1 1,)- the 
grnt~d jury within two years aftcr the commission of t l ~ c  offcnsc.. ant1 n 
cwnviction of thc 11nsband otherwisr cannot bc sustnincd ; and an instruc- 
tion of the trial jutlge esttxtlil~:: the time for a 1,eriod caused 11y t1cl:lys 
i n  the investiration i n  the court of the justice of the peace.. slio~ltl the 
\~-nl~rnlt  11:rre Iwen issued in the time 11rescrib~d by the statntc~. is reversi- 
1 ) 1 ~  rrror, ,such bc~iiig il~snficirnt to rel~el the 1)nr of the statute. 

A P P E ~ L  b7; defendant from Rr?pon ,  J., a t  Sorember  Term. 1923, of 
Macon. 

Criminal action for abandonnlent. The indictment was found a true 
bill by grand jury at S o l  ember Term, 1923. 



804 IX THE SUPREME COURT. [I87 

The evidence on the part of the State tended to show that defendant 
abandoned his wife and three children without cause on 11 September, 
1921, and had since not associated with them or in any way contributed 
to their support. State's evidence tended to show furthe]. that defendant 
mas arrested for alleged offense under a magistrate's warrant on 25 
October, 1922, and put in  jail, and being thereafter released. The in- 
dictment was found, as stated, on 3 November, 1923. 

The entries on the criminal docket of the Sunerio~* Court showed 
that Eva Hedden, wife of defendant, and prosecuting wi;ness, was called 
and failed to appear; judgment nisi against her, and cause continued to 
21 November, 1922. -4nd on Minute Book, April Terrr~, 1923, in S.  v. 
P. 111. Hedden, was the entry, "Cause continued." rind on Minute 
Docket at November Term, S .  v. P. 111. Hedden, abandonment, "Alias." 
Defendant offered no testimony. 

After properly defining the offense and stating the requisites to a 
conviction, the court, in reference to the statute of limitations, instructed 
the jury as follows: 

"Where a warrant is issued, it marks the beginning of a criminal 
inrrestigation, and where one is charged with an offense and a warrant 
is issued before a justice of the peace and an investigetion before the 
justice of the peace is continued in its several steps necessary until it 
reaches the Superior Court, then the date of the institution of the action 
itself would not be counted as of the date of the finding of the bill of 
indictment, but of the date of the issuance of the warrant. But if the 
warrant was issued and discontinued, and was allowed to lapse, and 
did so. that it did not form the basis of the bill of indictment. then the 
bill of indictment found, if it was not found upon a presentment, it 
would indicate by its date the institution of the action." 

Verdict, Guilty. Judgment, and defend:mt excepted and appealed, 
assigning for error the refusal of the court to allow his motion to non- 
suit at the close of the evidence, and the exctlrpt from th. charge on the 
statute of limitations. 

A ftornay-General Manning and Assistant Attorney-Gcneral Xash for 
the State. 

A.  W .  Horn, R. D. Sisk, and George Patton for defendunt. 

HOKE, J. Under our statutes, C. S., 4173 and 4448 and 4449, the 
crime of abandonment is made a misdemeanor punishable as at  common 
law with the additional power in case of conviction to mrike such "other 
orders as will best provide for the support of the dessrted wife and 
children from the property or labor of the defendant" And under 
C. S., 4512, it is provided "That all misdemeanors and petit larcenies 
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where the value of the property does not exceed $5, except the offenses 
of perjury, forgery, nlalicious mischief, etc., shall be presented or found 
by the grand jury within two years after the commission of the same 
and not afterwards," etc. 

There is no saving clause in this statute as to the effect of preliminary 
warrants before a justice of the peace or other committing magistrate, 
and in our opinion on the facts of this record the lam must be construed 
and applied as written. There must be a presentment or indictment 
vithin two years from the time of the offense committed and not after- 
wards. 

I n  S. v. Morris, 104 K. C., 837, it was sought to a ~ o i d  the effect and 
operation of the statute by evidence tending to show that the grand jury 
within the time had been investigating the matter, but the position was 
disapproved, and in  reference to it the court held: 

Where a bill for a misdemeanor was sent to a grand jury, which 
began an investigation, but "continued7' the case for want of material 
witnesses, returning the bill with that endorsement into court without 
presentment, and it was so entered of record, and at a subsequent term 
of the court, but more than two years after the commission of the 
offense, the bill was sent to another grand jury, which found it true: 
Held, not to be a presentment within the time, and that the prosecution 
mas barred. 

I n  the opinion in the Jlorris case, the Court cited S. v. Tomlinson, 
25 N. C., 32, to the effect that even an indictment within the time will 
not uphold a trial and conviction on a second bill found after the statu- 
tory period. 

The State's testimony showing that the prosecution is barred by lapse 
of time, and there being no fact or facts in evidence permitting a con- 
trary inference, defendant's motion to dismiss the case as on judgment 
of nonsuit should hare been allowed. 8. v. Pulcher, 184 N. C., 663. 
This mill be certified that the cause be dismissed. 

Reversed. 

JOHX WHITT v. R. G. RAND AXD JOHN WARD, TRADING AS 
RAND & WARD. 

(Filed 31 May, 1924.) 

1 .  Employer and Employe~Master  and ServantNegligence--Simple 
Tool-F'roximate Cause. 

In order for the employee to recover of his employer damages for the 
latter's failure to supply simple tools and appliances for the performance 
of the work required of him, the plaintiff must show that the defendant 
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lint1 fnilctl in the discharge of this duty, and tlint from tlie fnilure of the 
tlcfrndalit tlicrein some al)l~reci:lble and subitantin1 injury to the p1:rintifY 
u1ny rcnsoiinbly have bee11 esl~ectetl to occur, ant1 t l i ~ t  the co~~sequcnt 
illjury I\ as  l~rosimately caused by tlic dtlft'lidmit'~ default thereill. 

3. S a ~ i i c d s s u ~ n p t i o n  of Risks-Evidence--Sonsuit-Statutes-Appeal 
and Error-Trials-Questio~ls for Jury. 

111 an nvtioli to recorcr tlam:lges agili~wt his c'rn1)loycr for his f;lilure 
to f~ir~i iel i  tlic plaintiff goggles, or gli~uscs, for the 1)rotection of the 111:lii1- 
tiff's eyrs ill vhis~~ling off a l~ortion of n colicrete hridgl:, ill l)ursuaiicc of 
his t~nil)loynit~nt, there \\-as c~ridencc tcxntliny to she\\- th:~ t u~ltler the esist- 
i w  virvurnstmicos the t l r f r~~daut ' s  vustolu \vas to furi~isll t l ic~u~, ant1 a t  
l ) l :~ i~~t i f t ' s  rl'cvluert the tlefc~iltl;~lit's foreman liad 1)romisrd to (lo so, :)lid, 
relying tliereon, the 1)laintifY contil~ued at  his work for  several liours, 
\vlicii a flying particle of the coi~crt:lc from the 1)lnintifYs cliist,l caused 
thtl injury ill suit : Held, upon defeiitlant's iuotion as  of nonsuit, the evi- 
t l c i ~ ~  w a  aufiviclit to talw tht. cascL to the jury u l ~ o ~ l  !lie issue of i~cgli- 
gelice :111d :~~slllll~ltioll Of risk. 

Wliere, in an enil)loyee's action to recort,r of his crnllloyer tlmnngcs for 
the lntter's failure in his duty to furllisl~ the forluc~r n tool or al)plimice 
reasonably lirceacary for tlie plaintii'f's llrotection ill doing the work re- 
quired of liin~, 811 i~istructioii that makes tlie tlefeiidal~t's liability solely 
tltq~entl ulml his custom to furnisli the a11l)linnce untler I he circunihtances, 
\\-itliout refcrrnce to the 1)rosimnte ctluse of the injury, ul~tler conflicting 
evitlence thrreof, is reversible error. 

A l ~ ~ ~ . ~ ~  by defendants f r o m  Ray, J., a t  U a r c h  Term, 1924, of 
XADISOS. 

Civil action to  recover damages f o r  a n  alleged negligl~nt in jury ,  tried 
upon  tlie follo~viiig issues : 

'(1. W a s  plaintiff i i i jured by  t h e  negligence of tli- defei ida~it ,  as  
allcged i11 t h e  complaint ? Alnswer : Yes. 

"2. D i d  plailitiff assume t h e  risk of beiug in jured  as  alleged i n  t h e  
answer 2 Answer : X o .  

"3. W h a t  dainage, if any,  is  plaintiff entitled to  recover? h s w e r :  
$2,000." 

F r o m  a judg~liciit  elitered on t h e  rerclict, de fe~idan ts  appeal,  assigii- 
ing  errors. 

George  11. P ~ i t c h a r d  a n d  , l l c R i n l e ~ l  P ~ i t c h a r t l  for  piailztifl 
1 l a d . i n s  iC T7an, Il'inliie f o r  d e f e n d a n t s .  

STACY, J. Tliere was allegation a n d  eridence t e n d i ~ l g  to  sliow t h a t  
t h e  plaintiff, a n  inexperie~iced ~ v o r k m a n ,  was employed by t h e  defe~id-  
ants,  who a r c  bridge bui lcl~rs ,  nnd put  to work by tlicni i n  cliiseli~ig off 
a portion of a co~icrcte  bridge, without  p ror id ing  a n y  spectacles or 
goggles f o r  t h e  plailitiff as  a p ro tec t io~i  to  his  eyes f r o m  the flying 



3. C.] SPRING TERM, 1924. 807 

fragments of stone and concrete, as was ordinarily used and custom- 
arily supplied by the employer in such work, especially when done in 
the country as n-as the case here. I t  n-as further in eridence that the 
defendants' foreman had promised to furnish the plaintiff a pair of 
spectacles, similar to the pair  he Tvas ~vearing, after the plaintiff had 
complair~etl to  the foreman of being annoyed by dust and small particles 
of stone striking and lodging in and about his eyes. I n  the afternoon 
of the same day this pronlise n as made, and n-hile plaintiff was working 
in expectation of receiring the glasses, one of his eyes n7as punctured 
by a flyi~lg fragment of stone, or concrete, necessitating an operation 
for its removal and the substitution of an artificial eye. The  injury 
occurred on 28 August, 1922, three or four days after the plaintiff had 
entered upon his ~vork  with the defendants. 

V e  think this evidence, taken in its most farorable light for the plain- 
tiff, the accepted position on demurrer or motion to nonsuit, was suffi- 
cient to carry the case to the jury., 

"A perusal of our decisions on the subject will show that  in order 
for liability to attach, in case of simple, ewryday tools, i t  must appear, 
among other things, that the in jury  has resulted from a lack of such 
tools or defects therein ~ h i c h  the employer is required to remedy, in 
the proper and reasonable discharge of his duties, and that  the lack or 
defect complained of and made the basis of the charge is of a kind from 
which some appreciable and substantial injury may be reasonably es- 
pectetl to occur." Hoke, J., in  IT'inbome v. Cooperage Co., 173 N. C., 
p. 90. 

I n  Bilicki c. Shipbuilding Co., 147 App. Div. (S. Y.), 687, a case 
quite similar to the one a t  bar, recorery was denied upon the ground 
that the eridence did not show it customary for goggles (with glass 
fronts and mire sides, or v i t h  v i r e  fronts and sides, or with isinglass 
froilts and n i r e  sides) to be furnished the workmen a t  the instance of 
the employer. But  here the eridence is to the effect that  such was the 
custonl  here the work v a s  being done out in the country and away 
from easy access for the employees to secure such instruments of pro- 
tection for themselres. 

V i t h  respect to whether it was customary for the employer, under 
the circumstances here presented, to furnish goggles or glasses to the 
workmen, his Honor instructed the jury as follows: 

"If you find there was any such custom, then you would answer that  
first issue 'Yes'; if you answer that  there was no custom and the de- 
fendant agreed to furnish the glasses, then you would have to inquire 
as to the time in which to furnish them and take into consideration the 
work there of the plaintiff until he was injured in the afternoon." 
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T h e  defendants have nmde this  instruction t h e  basis of one of the i r  
exceptions, and  we a r e  of opinioii tliat i t  must be sustained. T h e  bare  
existeilcn of t h e  custom would not iinport liability, even if i t  were being 
~ i o l a t e d  a t  t h e  time, f o r  i t  is  not admit ted on the  instant  record t h a t  
plaintiff's eye was iiljured i n  the  mamier  alleged. I t  would be necessary 
for  tlie j u r y  to find, i n  addi t ion t o  t h e  existence of t h e  custom, t h a t  
plaintiff 's i n j u r y  was tlw proximate result of the  nonob~servance of such 
custoin on  t h e  p a r t  of t h e  defendants. T h e  instruction, a s  given, is  
defective i n  this  respect. 

I n  order  to  establ& a case of actionable negligence i 1 a sui t  l ike the 
l ~ r c s e i ~ t ,  t h e  plaintiff must show: F i r s t ,  tha t  there has  Leen a fai lure  t o  
escrcise proper  care i n  t h e  performalice of some legal d u t y  which t h e  
dcfenda~i t  oved  t h e  plaintiff, under  t h e  circumstances ill which they 
were placed;  and, second, t h a t  such negligent breach of d u t y  was t h e  
proximate cause of t h e  injury-a cause tha t  produced t h e  result i n  
coiltiiiuous sequence and  without  wllich if would not have occurred, 
m d  oiie f r o m  whicll a n y  m a n  of o rd inary  prudeilce could have  foreseen 
tliat such n result was probable under  al l  t h e  facts  3s they existed. 
R a m b o t t o m  ?;. R. R., 138 5. C.. 41. 

F o r  the  error ,  a s  indicated, t lwre must  be a new t r i a l ;  a n d  i t  is  so 
ordered. 

S e n .  t r ia l .  

LETHA ANDERSON r .  TV. A.  SICHOLS. 

(Filed 31 May, 1924.) 

1. Contracts--Deeds and Conveyances--Par01 Evidence. 
In  an action to recover u ~ o n  certain mortgage notes glren for tlie pur- 

chase of certain lands, on which was a hotel containing: certain articles 
of furniture, and the defendant sets up a counterclaim for damages for 
the breach by plaintiff of his contract to deliver the furniture: H e l d ,  the 
failure of the plaintiff's deed to include the furniture does not exclude 
defendant's evidence upon his counterclaim, the statute of frauds not 
requiring colltracts in this respect to be in writing, and the par01 evidence 
not being contradictory of the written instrument. 

2. Courts-Discretion-Appeal and Error-Objections altd Erceptions- 
Juror's Relationship to Party. 

I t  is vc-ithin the sound discretion of the trial judge to refuse a motion 
to set aside a verdict for relationsliil, of a juror to a party litigant, when 
the general question of relationship had been asked without response, and 
the trial had been proceeded with without further question or objection. 

3. IGvidence-Corroboration--4ppeal and Error. 
Evidence material in corrohoratioil of su1)stantire evidence theretofore 

admitted on the trial is competent. 
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, ~ P P E A ~ ,  by plaintiff from Bryson ,  J., at Kovember Term, 1923, of 
CHEROKEE. 

The ~ w d i c t  mas as follows : 
1. I s  the defendant indebted to the plaintiff by reason of the matters 

set forth in the complaint, and if so, in what amount? Answer: Yes, 
$500 with interest thereon from 5 October, 1922. 

2. I s  the plaintiff indebted to the defendqnt by reason of the prayer 
for affirmatire relief of the answer? Answer: Yes, $500. 

Moody  d X o o d y  and J .  D. ~Ilal lonee for plaintiff .  
Thos .  J .  Hill and Dillard R. Hill for defendant.  

ADAMS, J. On 5 October, 1921, the defendant purchased certain prop- 
erty from the plaintiff at the price of five thousand fire hundred dollars. 
He  paid $4,000 in cash and executed three promissory notes in the sum 
of $400 each, payable on 5 Sovember, 1922, 1923, and 1924, respectirely. 
The plaintiff brought suit on the note first maturing and alleged that 
all the notes had been executed as evidence of the remainder due on the 
purchase of se~era l  parcels of land described in a deed she had delivered 
to the defendant. The defendant alleged that the plaintiff had con- 
tracted to sell him at the agreed price not only the land, but a piano, an 
organ, a stove, and other enumerated articles described as furniture, 
which TI-ere in a hotel situated on one of the lots, and that the plaintiff 
had taken possession of these articles and in breach of her contract had 
failed to deliver them. Upon these allegations he set up a counterclaim 
against the plaintiff for one thousand dollars. 

The first issue mas answered by consent. As to the second, the plain- 
tiff in effect requested an instruction that the deed executed and de- 
livered by the plaintiff to the defendant, conreying the land but not 
the furniture, constituted the contract between the parties and that the 
counterclaim could not be maintained. The instruction mas refused, 
and the plaintiff excepted. The ruling was correct. I t  was not in con- 
flict with the principle that par01 evidence is not admissible to con- 
tradict, add to, or vary the terms of a written instrument. I f  the entire 
contract is not required to be in writing it may be partly written and 
partly oral; and in such case if the written contract be put in evidence 
the oral part also may be proved, if not at variance with the written 
instrument. I t  was competent to show that the title to the furniture 
mis to ~ ~ e s t  in the defendant under the oral agreement, because it was 
not in conflict with thc deed. T e r r y  v.  R. R., 91 N. C., 236; E v a n s  c. 
Freeman,  142 N.  C., 61; W a l k e r  v. Venters ,  148 N.  C., 388; Anderson 
T. Corporation, 155 N .  C., 132; Palmer  v. Louder ,  167 N. C., 331; 
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S p c ~ ~ c c r  1 % .  B y u t i n ~ ,  169 AT. C., 1 1 9 ;  ( 'heroLee  C ' o w t y  1 . .  ; l l e ro i~cy ,  173 
S. C., 653;  G'a~ lun t l  r .  I i i lpror-e tnenf  Po. ,  1h-l 1. C., 551. 

T h e  p ln i~ i t i f f  m o w d  to set aside t h e  verdict f o r  tlie reason tha t  oiie 
of t h e  jurors  was related to  tlie defendant. Af te r  hcar ing  affidavits 
the  presiding judge found as  a fact  t h a t  thc juror  was :I first cousiu of 
the  tlefoi~dant's first wife, n-110 died about tlie p a r  lli96, l ea r ing  110 

c l d t l r c ~ l ,  and tha t  tlie plaintiff 's counsel before t h e  jurors were sworn 
askctl t h e  gclieral qucst io~l  ~ r l i e t h e r  a n y  mcniber of t h e  j u r y  was related 
t o  the  defclldant. I I i s  H o n o r  overruled tlle motion. C i d e r  t h e  cir- 
cml~s tn ixcs  h i s  refusal  t o  s ~ t  aside t h e  verdict and  g r a n t  a new t r ia l  
was a mat te r  within liis sound discretion and  is not reriewablc 011 

appeal.  s p i c c ~ .  1 % .  Fldg11z(nz, 67 S. C., 19. 
T h e  other  esceptiolis a r e  not tcnable. T h e  judge's construction of 

the  pleadi t~gs with respect to  the  payment  of interest becomes acacleniic 
i n  view of t h e  fact  t h a t  the  first issue was a~iswered by  consent. T h e  
t l e f twda~~t ' s  testimony tha t  immediately a f te r  tlie purchase was effected 
he  r e n t ~ d  al l  t h e  property to  Blackwell was admissible i n  corroboration 
of liis prer ious statements, a s  was also evitlence of his  declarations to 
U. S. S ichols .  T h e  contention t h a t  t h e  plaintiff had  not listed the  
notm f o r  taxat ion was abandoned a t  t h e  t r i a l  and,  indeed, was iiot 
referred to  i n  t h e  evidence. Test imony tending t o  show tha t  t h e  de- 
fendant  told Hawkins  he  was to  pay  $5,500 f o r  t h e  property, which 
included t h e  land  described i n  t h e  deed, was not  inconsistent w i t h  t h e  
tlcftwdalit's pos i t io~ i  and was properly admitted. T h e  other esccptioris 
a r e  formal .  

S o  error. 

FRED I i I L L I A N  v. A S D R E W S  JI.1NUFdCTURIKG ( 'OJIPAST. 

Iivitlrnre - Negligence- employe^. and Employee->[aster and Servant. 
In  the employee's action to recover damaqes of his ~ i n l ~ l o ~ e r ,  alleged 

to have been caused by the negli~ence of the latter's vice-l~rincipnl by 
u s i ~ f  an insecure appliance in connection with a 11o~i-er-tlrirnl cahle, 
\ \hirh al>l~ro\imntrly caused the injury in suit, it i u  colnpctelit to 41on, 
by a cwllvtmation between plaintiff's fello~v-servnnt ant1 the vice-prillc~l~nl. 
in plaintiff's presence and hearing, that previous to tlw occnrrcnc'c. thr  
rice-princil~nl had been put upon notice that tlle implrment he waq n*ing 
\ \as  dangrrous to tlle plaintiff in the perforlnance of his clutieu. 

A \ ~ ' ~ v : . i ~ ,  by d e f e ~ ~ d a ~ ~ t  f rom - l I c F , ' l ~ ~ y .  J . ,  at  J a ~ i u a r y  T c r m ,  1924, of 
CII F.ROKEE. 

C i r i l  action to  recover damages f o r  a n  alleged negligent injury.  
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The usual issuc.s of negligence, contributory neglige~lce, assumption 
of risk a i d  damages \\-ere submitted to the jury and a n s ~ ~ c r e d  by thmn 
in faror  of the plaintiff. From a judgment on the ~ e r d i c t ,  defelidnnt 
appeals, assigning errors. 

X o o d y  d X o o d y  for plainf i f l .  
X u r t i n ,  Rol l ins  d- Tlrright for d ~ f e n t l a n t .  

STACY, J. Plaiiltiff, a n  employee of the defendant, at the time he 
r e c e i ~ d  his injury, TI-as a member of a skidder crew, engaged in taking 
the slack out of an  overhead cable used by th r  dcfendmlt in transt~ort-  
iiig logs across a mountain rar ine  or along tlic mountain side. Tlic 
in:lin cablc n-as b e i ~ ~ g  tightened by means of a smaller cablc (lra.r\li 
around tlie drum of the sliiclder ei~ginc, and this snialler cable x i s  
f a s t e ~ ~ t d  to the largcr cable by a logging chain. -1 link in this chain 
h o k e  or g a l e  r a y ,  causing the main cable to fall against the plaintiff's 
leg, inflicting serious in jury  and rendering its amputation necessary. 

Plaintiff testified that a fen- minutes before the injury Toni Pnyne, 
11-110 was engaged in fastening the two cables togetllw, said to John 
Gibhs, the forenlan in charge of the ~vorlc: "John, that cllain ~von't 
hold." Gibbs replied: "Oh, yes, it  will hold." Payne said : "You are 
the doctor," mld proceeded to tie the two cables with the chain which 
broke and c a u ~ e d  plaiiitiff's injury. Defentlailt contends that this ( 4 -  
ilclice was incompetent and that  its admission, over objectiou, should 
be hcltl for reversible error. Bu t  it will be obserr-ed that this conrersa- 
tion ~ r x s  hail in the presence of and v i t h  John  Gibbs, dcfcndant's rep- 
resentative in charge of the work. Such eridence n a s  held to he corn- 
petent in J ~ n k i n s  a. Long, I f 0  N. C., 260, as tendiiig to fix the dcfei~d- 
ant n i t h  p r e ~ i o u s  knowledge of the existing danger. I t  was not denied 
by Gihhs. I n  fact, the defendant offered no evidence, but rested its 
case at the close of plaintiff's e d e n c e .  The  exception must be orer- 
ruled. 

The  remaining exceptions and assignments of error present no new 
or novel point of law not heretofore scttled by our decisions. -1 careful 
perusal of the record leaves us with tlie impression that the caw has 
been tried substantially in  agreement with the law bearing on tlie sub- 
ject, and that the validity of the tr ial  sliould be upheld. 

S o  error. 
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DILLON, RECEIVER, V. LIOSROE COTTOK 311 LLS. 

(Filed 31 May, 1824.) 

1. Wills-Devise-Power of Sale-Married Women-Privy Examination. 
Upon a devise of land to the several children of the testator, for them 

to divide among themselves, etc., i t  is unnecessary that one of them, a 
married woman, acting in accordance with the devise, have her privy 
esamination taken in the mutual conveyance necessary for the division. 

2. Wills-Devise-T1wsts-Inlplied Power of Sale-Estate-Reniainclers. 
Upon a devise of land in trust to the testator's son t ? ~  use for himself 

and his named children the rents, issues, profits and nterests, as they 
may be needed for the proper maintenance of himself and family and 
for tlie purpose of advancing his children and starting them in life, and 
authorizing him to advance to each thereof such money or property as  he 
may deem proper for their hest interest, provided there be no preference 
given nmong them, etc.: Held, whether the children held a contingent or 
rested interest, under the further terms of the devise to them, tlie trustee 
had the implied power to  sell and convey the lands and hold the proceeds 
subject to the limitation imposed by tlie trust. 

3. Same-Contingent Interests-Statutes. 
Where i t  appears by the record of the lower court and from tlie com- 

missioner's deed that a sale of lands had been made afl'ecting contingent 
interests in remainder, in pursuance of and in conformity with the 
statute on the subject, the fact that it  was called in the case agreed a 
special "proceeding," and that tlie original papers hare been lost from 
the clerk's ofice, will not affect the fact that it was a proceeding brought 
under the statute, and the validity of tlie sale thereunder \\ill be upheld. 

COXTROVERSY without  action, submitted and  heard  b;y consent before 
Devin, J., a t  M a y  Term, 1924, of t h e  Superior  Cour t  of MECICLESBURG. 

F r o m  the  facts  properly presented i t  appears  t h a t  t h e  Bear  S k i n  
Cotton Mills, having become involved, a n  action was instituted to  liqui- 
da te  a n d  dis tr ibute  i t s  assets i n  acc0rdani.e wi th  l aw,  i n  ~ v h i c h  said 
action plai i t i f f ,  T. P. Dillon, was  du ly  appointed receiver wi th  au thor i ty  
and  directions to  sell t h e  plant ,  etc. 

Act ing under  said powers, the  plaintiff has  contracted to sell said 
plant-mills and  some out lying property-to defendant a t  t h e  pr ice of 
$122,350, s t ipulat ing f o r  t h e  making  of a good title, which said bid 
was du ly  reported to  t h e  court and  confirmed a t  N a y  Term,  1924, and  
t i t le  ordered to be made. Defendant  company, admi t t ing  t h e  contract,  
resist f u r t h e r  compliance on  t h e  ground  t h a t  t h e  tit le offwed is  defectire. 
T h e  court,  being of opinion with t h e  plaintiff, enterec judgment t h a t  
defendants comply with t h e  contract,  f r o m  which said judgnlent defend- 
an t  escepts and  appeals. 
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J o h n  C.  Sikcs for plaintif f .  
C. W .  T i l l e t t ,  Jr . ,  for defendant .  

HOKE, J. The property in  question was owned by H. M. Houston, 
who died in 1901, having made disposition of the same by his last will 
and testament in terms as follows: 

"It is my mill that all the remainder or residue of my property, of 
whatsoever nature or kind it may consist, shall be divided into three 
equal parts by my children, R.  V. Houston, Ellen E. Fitzgerald and 
Martha M. Turner, if they can agree or if they prefer it to be done by 
others or if they cannot agree on a division, then they shall select three 
disinterested and intelligent freeholders who shall divide the said prop- 
erty as near as possible into three equal parts; one of which said parts 
I devise and bequeath to Martha M. Turner in trust for herself and 
children, R. F. Turner, Daisy Youngblood, Charlie Turner and Callie 
Turner, using so much thereof during her natural life as shall be neces- 
sary for her comfortable maintenance and support and the support 
and education of her children above named, and my daughter, Martha 
M. Turner, is authorized to give R. F. Turner, Daisy Youngblood, 
Charlie Turner and Callie Turner, as her judgment may dictate, such 
part or parts of the property devised and bequeathed in this item as 
will be for the interests and advancement of such child, provided the 
sums given shall not be more than the share to which the one advanced 
shall be entitled. I f  any of said children, R. F. Turner, Daisy Young- 
blood, Charlie Turner or Callie Turner should die without children, 
the share of such one shall be given to the survivors or survivor of 
them, and if any of said children should die leaving children, then the 
children of the deceased child shall be entitled to and receive such part 
of my estate herein devised or bequeathed as their parents would have 
been entitled to if living. 

"I also devise and bequeath to R. V. Houston in trust one-third of 
the property divided by my children or freeholders as hereinbefore 
directed; to have and to hold the same for the use and benefit of him- 
self and children, so that he shall use the rents, issues, profits and in- 
terests as they may be needed f6r the proper maintenance of himself 
and family; and for the purpose of advancing his children and starting 
them in life, he is authorized and empowered to advance and deliver 
to any or all of his children such money or property as he may deem 
proper for their best interest: Prov ided ,  in the advancement or delivery 
of money or property to any one of them he shall make an equitable 
and just division or distribution among his children so that there shall 
be no undue preference except that he may discriminate as to the time 
of making the advancements; and if any of R. V. Houston's children 
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shall die lcaring children, the child or children of suck a clecensed child 
or chiltlrcn sliall represent the dcceascd child or cliildrm and be entitled 
to such part of the property lierein ( le~ised  and bequeatlled as such 
dcccnsccl child or children ~ r o u l d  h a w  been entitled to .eccire if liring." 

Pursuant to the directions in this item of the will, tlie property em- 
brnccd therein, consisting of both real and personal estate, choses in 
actioi~, etc., was in  1002 dirided by the three nanletl children of the 
testator, mid a written deed of partition of the same was formally ese- 
cutcd and signed by the three a i ~ d  by L. A. W. Turnel., the husband of 
M .  M. Turner,  and the land in controrersy was embraced in the portion 
assigned to R .  T. Houston, the son, who was also e s e x t o r  of tlie mill. 

No p r i ry  esamination of AI. 11. Turner was taken as to the esccn- 
tion of this instrument of partition, but it appears t h t  R. Y. Houston 
aild his chilclreii and assigilees 21ax been in the o p w  and ~iotorious 
~ o s s ~ s s i o n  of tlie property assigned to hiin, asserting on-nership since the 
date of said partition. 

The  particular property in controversy here consisted of a tract of 
3.03 acres, and was einbraccd in a deed made in December, 1905, by 
R.  V. Houston, commissioner, conveying same to th. Monroe Cotton 
Mills, the deed purporting to brx made under a decrecl of the Superior 
Court for purposes of reinrestnlent, and this interest so conrcyecl has 
bwn passed by mesne conreyances to the Bear Skin Cotton Mills, and 
is the title offered by plaintiff as to that  portion of the land bargained 
to tlefcndant. Also a tract of thirty-fire arres, par t  of the land assigned 
to R .  V. Houston in the partition of H. 11. Houston's proprrty and 
after the death of R. 7'. Houston, in January,  1914, was dirided by 
liis cliildren and grandchildren in court proceedings, the thirty-fire acres 
in q ~ ~ e s t i o n  being awarded and assigned to three of R .  7'. Houston's 
cllil(lren, to wit, Xargaret  Payne, R. S. Ilouston and Octaria Houston, 
and later these three instituted proceedings for partition by sale; J. C. 
11. Vanii being commissionr~r, who regularly sold and coiireyed same 
to Cliarlcs E'. Helms, and this interest has passed by l roper  mesne con- 
wyalices to the Bear Skin Mills, and is held and offered as a proper 
title by plaintiff ill this cause. 

I t  is objected that  the title offered as to both of these tracts is de- 
f c c t i ~  e by rcason of the fact that M. 11. Turner, one of the children of 
H. 31. IXouston, was a married woman at the time of the alleged par- 
titioil and same is roid as to her for n-ant of her p r i ry  esaminatio~l 
talie11. But  this partition v a s  pursuant to a powel to that  end es- 
prcsslg conferred by the will of the fa thw,  and it is fully recognized 
hcrc a d  elsewhere that in the execution of a power hy a married 
TI omau, whether collateral or appendant and appurtenant or in gross, 
tlle joinder of the liusbanil is not necessary unless it should be so rc- 
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quired by the instrument conferring the power. T a y l o r  v. E a t m a n ,  92 
N. C., 601-607; L a d d  c. L a d d ,  8th Howard, p. 10 ;  21 R. C. L., p. 791, 
title Povyers, see. 23;  31 Cyc., p. 1097. And as to limitations contained 
in a deed by which such a power is created, see C a m e r o n  c. H i c k s ,  141 
K. C., 26;  Kirby C .  B o y e t t e ,  116 N.  C., 167; Hard? j  zs. H o l l y ,  54 X. C., 
667. 

The  original partition, therefore, being valid and the property t h ~ r e -  
under having been thereby allotted to R. V. Houston, the title to the 
3.05 acres will depend upon the proper construction of the last clause, 
in item nine of the will, and the validity of the deed from R .  T'. Hous- 
ton, commissioner, to the Xonroe Cotton Mills, made in 1905, and 
passed by nlesne conveyances to the Bear Sliin Cotton Mills. 

The  property covered by this clause, as heretofore stated, consisted 
of both real and personal property, etc., and is herein devised to R. TT. 
Houston in trust for himself and children, etc., with a limitation also 
in f a w r  of the children of such as should die, and considering the terms 
and purpose of the devise and the broad and inclusive powers conferred 
upon the trustee, we are of opinion that  whether the interest passed 
to the children be rested or contingent, the trustee had the implied 
power to make sale and conveyance of any of the property in further- 
ance of the trust imposed upon him, and the proceeds to be held by him 
subject to the limitations under which he received and held the fund. 
An interpretation that is fully supported by the well-considered case 
of Foi l  v. S e w s o m e ,  138 S. C.. 115-123. and in which Associate  Jus t i ce  
Connor ,  delivering the opinion, said : 

"We are also of opinion that  the trustee has by implication the power 
to sell land for the purpose of converting it into income-producing 
property. The  usual rule adopted by the courts is to find, in language 
imposing upon an  executor or trustee the duty of disposing of a mixed 
fund or property, an implied power to sell real estate to the end that 
he may discharge such duty." L a d d  2,. Lads, supra ,  is in approval of 
the same position. 

The  executor and trustee, in our opinion, had the power to make the 
conveyance of 1905 without additional authority from a court proceed- 
ing, but there evidently being some doubt as to whether the devise to 
or for the children conreyed a rested or contingent interest, the trustee 
applied to the courts, all persons in interest appearing to have been 
made parties, and obtained a decree for sale of this property for rein- 
vestment, and acting uilder that  decree and the powers therein con- 
ferred, he  conreyed this special property to the Monroe-Cotton Mills, 
and same has been passed by mesne conveyances to  the Bear Skin Mills. 

The  papers in this proceeding are lost, and in the statement of case 
agreed it is termed a special proceeding. But the entry on the special 
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proceediiigs nlinute docket shows that  i t  was a proceeding for sale for 
reinvestment; tha t  all parties i n  interest were before the court, and the 
deed of conveyance presented in evidence contains recital that  the decree 
was signed by the Honorable Garland S.  Ferguson, judge of the Superior 
Court, riding the district, and we are fully justified in  holding that  
the same is a Superior Court procedure, authorized by statute as a sale 
for reillvestment, and thereby giving assurance, if any were needed, 
that the title now offered is a good one. P inne l l  v. Burroughs, 172 
S. C., 182, and Ecerett v. Seuton, 118 N .  C., 919. Even if it  was a 
special proceeding, a s  appellant contends, and though contingent inter- 
ests are involved, the  defect, if conceded, would seem to be cured by 
section 1745 of Revisal, validating all surh sales, provided same shall 
not impair  or destroy vested rights. T h e  deed, then, of R. V. Houston 
as comnlissioner should be held valid, and in any eveut would avail to 
pass the property as being in the execution of powers existent under 
the terms of the will and in  the due exercise of the same. Xutthezus v. 
Gri,fin, ante, 599; Taylor v. Eatman, 92 N. C., 601. 

As to the thirty-five acres that, as stated, also passed to R. V. Houston 
under the partition, and became subject to the second clause of item 
9 of the will. There is some discussion as to whether the interest of 
the children under that  item of the will is vested or contingent, and 
without definite decision on that  subject we are inclined to the opinion 
that same is contingent and remained so until one or more of them 
should h a r e  been advanced by their father under the powers contained 
ill the will; and, i n  any event, it is clear that  they would all become 
vested at latest on the death of R. TT. Houston. F o r  a learned discus- 
sion of the principles applicable, see Witty v. Witty, 184 X. C., 3 i 5 ;  
and the question is also presented in Jenkins v. Lambet~l, 172 N .  C., 468. 

From the facts stated it further appears that  after the death of R. V. 
Houston, by proceedings in  court duly instituted, partition was macle of 
the property remaining alid uiidisposed of among his children, and this 
thirty-five acres was allotted to threc of his children, Margaret Payne, 
R. S.  Houston and Octnvia Houston, and they having instituted pro- 
ceedings for the purpose, the same was regularly sold for division, and 
the title, made and executed pursuant to decrees macle in the cause, has 
been passed to the Bear Skin  Mills, and is also held and offered by its 
receiver. 

I t  is stated that  the papers i n  the pa ld t ion  proceedings ha re  also 
been lost, but from the entry and decrees on the dockets and the county 
registry it appears thab  division of the lands was had in the special 
proceedings. That  the partition was confirmed, and it is further stated 
in the facts that  as a result of the proceedings the thirty-fire acres were 
allotted to  the three children as heretofore stated. There seems to be 
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no serious objection to t h e  t i t le  t o  this  p a r t  of t h e  property, t h e  excep- 
tions offered amounting to no more t h a n  irregularities not substantially 
affecting t h e  ra l id i ty  of the  title. On t h e  ent i re  record we a r e  of opinion 
t h a t  t h e  questions h a r e  been correctly decided a n d  t h e  judgment of t h e  
court  below is  affirmed. 

Judgment  affirmed. 

TIRGINIA-CAROLINA CHEMICAL CORIPAKP v. L. E. WALSTON, ADMR., 
W. 31. MOORE, DECEASED, AND SUE K. MOORE. 

(Filed 31 May, 1924.) 

PartnerslupDebtm and Creditor--Individual Liability-Statutes. 
Under the provisions of our statute, C. S., 3259, the liability of each 

partner for the firm's debts is made both joint and several, and the 
English equitable doctrine that requires the firm's creditors to exhaust 
the partnership assets and then call in aid the property of the individual 
yartner for the unpaid balance of the firm's debts no longer obtains in 
this jurisdiction. As to whether the individual and private creditors of 
a deceased partner are entitled to share ratably with the creditcrs of the 
partnership in the deceased partner's interest in the firm assets, quere? 

Dower-Husband and Wife. 
Dower is the life estate to which every married woman is 2ntitled, 

upon the death of her husband intestate, or in case she shall dissent 
from his mill, to one-third in value of all the lands, tenemen'\ and 
hereditaments, both legal and equitable, of which her husband was bene- 
ficially seized, in la\\ or in fact, a t  any time during covcrture, and nkich 
the issue, had she any, would have inherited a s  heir to her husband; ~ n d  
this right is not subject to the claims of his creditors. C. S., 4098 

Same-Debtor and Creditor-Liens-Rlortgages-Equity. 
In the settlement of an insolvent estate of a deceased person lea ;ing a 

widow, where several tracts of land, mortgaged and otherwise, ?re in- 
volved, the mortgagee of lands insufficient to pay his lien, aftc , a sale 
subject to the widow's doner, may, a s  to the balance rema  ling due, 
share ratably with other debts to be paid out of the person: 1 property 
of the decedent, and should any balance be then due him, it  is a charge 
to the extent of the residue unpaid, upon the dower land embraced in hie 
mortgage, but not upon the dower in any other lands; and the widow 
takes her doner in each tract separately and works out her equity against 
each mortgagee as  he seeks to enforce his mortgage lien. 

Sam-Liens-Collateral Security. 
\Vhere the wife joins in the mortgage of her husband on his lands, 

she conveys her right of doser  in the entire tract of land described in 
the instrument, as  a collateral security for the payment of his mortgage 
debt ;  and by executing the mortgage her inchoate right of dower is not 
reduced to the amount of the mortgage debt, and after her husband's 
death her right of doner extends to the entire tract embraced in the 
mortgage. 

52-187 
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3. Same-Administration-Personal Assets. 
Where the wife has esecutecl a mortgage with her husband on his 

lands and he dies, leaving an insolvent estate, the unsecured creditors 
are  entitled to have the mortgagee exhaust the collateral security by a 
sale of the excess over the dower of his surviving lvidow before pro- 
rating in the personal estate, reducing the mortgage d(?bt to that estent, 
and should there then remain anything due on his mortgaqe debt, i t  may 
be collected out of the widow's dower in the lands clewribed in the con- 
veyance. 

6. Same. 
Where the estate of the dec~ased husband is insolvent and his widon- 

has joined with him in mortgaging his land, and the sale of the lands 
is insufficient to pay the mortgage debt, the widow becomes ipso fac to  
a creditor of her husband, to the estent of the value of' her dower in the 
lands so sold, not subject to the claims of unsecured creditors of his 
estate. 

Where the wife has joined with her husband in moltgaging his lands, 
the proceeds of the sale of the mortgaged lands after his death, the wife 
surviving him, to the estent of the value of her dower therein, attaches 
to the fund arising from said sale, whic2h, pro Aac rice, is still to be 
deemed real estate. 

8. Same--Purchase Money-Mortgages, 
To the extent of a mortgage debt on lauds given for the purchase 

money, and registered a t  once, the title does not rest in the purchaser 
for any appreciable time but passes through his hallds without stoppin$ 
and immediately vests in the mortgagee free from a lien of any character 
esisting against the purchaser; and while the title of such mortgagee is 
superior to the widow's dower, she is entitled therein against the rights 
of other creditors of her deceased husband's estate, s f t b  modo, to the 
value of the lands. 

APPEAL by plaintiff and  defendants  f r o m  Bond,  ,T., a t  chambers, 
Rocky Mount ,  1 2  March,  1924. F r o m  EDGECOXBE. 

Controversy without  action. T h e  essential facts  a g r e d  a r e  as  follows: 
1. Corbett & Moore mas a partnership composed of It. L. Corbett and  

W. X. Moore, a n d  prior  to  21  March ,  1943, did a mercant i le  business 
i n  Rlacclesfield, N. C. 

2. W. M. Moore, a member of said firm, died oil 2 1  March ,  1923, and 
L. E. Walston duly qualified as  administrator  of his  (,state. 

3. After  t h e  death of W. 31. Moore, J .  S. H o ~ v a r d  and  R. L. Corbett 
were appointed receivers of t h e  partnership assets of Corbett & Noore,  
and  they a r e  now duly administer ing same under  orders of court.  

4. T h e  par tnersh ip  firm of Corbett & Moore is indebted to the  plain- 
tiff i n  t h e  sum of $12,357.85; a n d  t h e  fu l l  amount  of said claim h a s  
been filed with t h e  receivers and  also with the  admillistrator of the  
estate of W. M .  Moore, deceased. 
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5. The  assets of Corbett & Noore are not sufficient to pay more than 
35 per cent of the claims of tlle partnership creditors, and R. L. Corbett, 
the surviving partner, is insolvent. 

6. W. 31. Moore died seized and possessed of sereral lots or tracts 
of land in 1%-hich his widow, the defendant Sue  K. Moore, was entitled 
to do~ver ;  but the same were encumbered by deeds of trust in excess of 
their T-alue, except a one-half interest in one lot in Macclesfield. ,211 
of said tracts of land have been sold at foreclosure sales under the 
respectire deeds of trust. Two of said lots ve re  conveyed to B. T .  
Pit tman, trustee, to  secure balance of purchase price of $5,200.00 on 
said lots, and brought only $i,600.00 a t  trustee's sale. Sue  I<. Xoore 
joined in the execution of all thc deeils of trust, relinquishing her dower 
iiiterests therein. 

7 .  The  estate of V. M. Noore, deceased, will not exceed $9,000.00 
in value; his individual debts amount to approximatel7 $3,000.00, and 
the liabilities of the partnership firm of Corbett c!? 3Ioore d l  exceed 
$62,000.00. 
8. The defendant, Sue  I<. Xoore, has filed a claim ~ v i t h  the admin- 

istrator for n h a t  she alleges to be the present cash d u e  of her dower 
interest i n  the several tracts of land sold under the trust dcerls as afore- 
said, estimating such dower upon the  basis of the ralue of the several 
tracts as fixed by such sales. 

Upon the facts agreed, it Tvas adjudged by the court :  
"1. That  the claim of the plaintiff against Corbett & Moore, which 

has been filed with the adnliriistrator of IT. 31. Noore, is entitled to 
prorate in  the assets of tlle estate of TV. 31. Moore with the indiridual, 
open, unsecured creditors of W. 31. hloore upon such portion of such 
claim as shall rrmain unpaid after first crediting thereon all dividend5 
received from the estate of Corbett & Moore, the copartnership p i -  
marily owing the same, i. c., that  such clainl is a l lo~wble  against the 
estate of W. M. Moore only to the extent of the balance due thereon 
after crediting dividends received in the settlement of the partnership 
estate of Corbett E; Moore. 

"2. That  the indebtedness against the two tracts of land conveyed 
by W. hf. Moore to B. T. Pit tman, trustee, being for purchase rironey 
and the indebtedness being in excess of the value of the land, the defend- 
ant, Sue  K. Xoore, widow of T. 31. Noore, is not seizcd of such a 
dower interest therein as n.ould entitle 1 1 ~  to prove any clainl against 
her deceascd husband's estate by reason of the foreclosure sale of said 
land under said trust deed. 

"3. That  as to the other parcels of land, the defendant, Sue K. Noore, 
is elltitled to have the present cash value of her dower interest therein 
ascrrtained n-ithout respect to the mortgages thereon, such present cash 
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value to be ascertained upon the basis of the value of such land at the 
time of the death of W. M. Moore, and to have her claim for domer 
in the amount of the present cash value thereof as so ascertained allowed 
as an open, unsecured claim against the estate of W M. Moore, and 
she is entitled to prorate thereon with the other open, unsecured credi- 
tors of W. M. Moore. 

"4. That the defendant, Sue I<. Moore, has not waived her right to 
dower and is in nowise estopped to set up and claim reimbursement 
out of the personal estate of W. M. Moore on account of the sale of her 
dower interest under the several trust deeds signed by her for the pur- 
pose of releasing her dower interest as security for the payment of the 
several amounts secured by such trust deeds, but that such claim has 
110 priority over the other unsecured claims against the estate of W. M. 
Moore, deceased." 

Upon exceptions duly entered, both sides appeal, amigning errors. 

X .  Ti .  Barnhill for plaintiff. 
TV. 0. Howard for defendants. 

S T A C ~ ,  J. There are only two questions presented by plaintiff's ap- 
peal, and they arise upon the following exceptions an13 assignments of 
error : 

"1. For that his Honor erred in holding that the claim of plaintiff 
is allowable against the estate of W. M. Xoore only to the extent of the 
balance due thereon after crediting dividends received in settlement of 
the partnership estate of Corbett & Moore. 

"2. For that his Honor erred in holding that the defendant, Sue K. 
Moore, has not waived her dower right." 

i t  is the general rule in equity that partnership creditors are entitled 
to have the partnership assets first applied to the payment of the debts 
of the partnership, and the separate and private creditors of the indi- 
riclual partners are entitled to have the separate and private estate of 
the partners, with whom they have made individual contracts, first 
applied to their debts. The individual property of the respective part- 
ners is not to be applied in extinguishment of partnership liabilities 
until the separate and individual creditors of said partners have been 
satisfied, so that neither class of creditors may be allowed to trespass 
on the fund primarily liable to the other, until the claims of that other 
shall have been paid in full. Thus, only the excess of either fund would 
go in aid of the other; and this upon the principle that joint creditors 
should first look to the joint estate, and individual creditors to the 
separate estate of the partners, as joint creditors have presumably ex- 
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tended credit upon the faith of the firm assets and the individual credi- 
tors on the faith of the separate estates of the respective partners. Has- 
sell v. Gkffin, 55  N .  C., 117; 20 R. C. L., 1026. 

But this reasoning does not obtain with respect to general partners 
where, by statute, as with us, they are made jointly and severally liable 
for the debts of the partnership, for the very good reason that the force 
and effect of the statute, to all intents and purposes, is to convert the 
creditors of the firm into individual creditors of each member of the 
partnership. C. S., 3259; Norfleet v. Ins. Co., 160 N.  C., 327; Allen 
v.  Grissom, 90 N.  C., 90; Mode v. Penland, 93 N. C., 292; Hassell v. 
Griffin, supra. Hence, where the liability of partners is both joint and 
several, the inference is entirely permissible, and so understood among 
our merchants and in business circles, that credit is extended quite as 
often upon the reputed solvency of the individual members of a partner- 
ship, as upon the strength of the assets of the firm. 

Speaking to this question in Rankin v. Jones, 55  N. C., 169, Pearson, 
J., said: "In Hassell v. Griffin, ante, 117, i t  is decided that the English 
doctrine, i, e., where, in consequence of the death or bankruptcy of a 
partner, a fund composed of the effects of the firm and individual effects 
is to be applied under the direction of a court of equity, the firm credi- 
tors are first t o k e  paid out of the effects of the firm and the individual 
creditors out of .the individual effects, the excess of either fund, if any, 
going in aid of the other, is so far  affected by our statute making all 
contracts joint and several, and giving an action at law against the 
personal representative of a deceased joint obligor, that in this State 
individual creditors have no equity to insist that the individual effects 
shall be first applied to the payment of their debts. Whether the other 
branch of this doctrine obtains here, so as to give firm creditors an 
equity in regard to firm effects, is a question that we are not now called 
on to decide, because the doctrine, even in England, is not applicable 
to a case like that now under consideration." 

And in Hassell v. Griffin, 55 N.  C., p. 119, the same learned Justice 
further observed: "So, according to our law, a creditor of the firm is 
under no necessity of coming into equity, and of course the court of 
equity has no right to impose any terms upon him; and it is also a 
matter of course that a court of equity cannot, at  the instance of an 
individual creditor, interfere and direct that the two funds should be 
applied, the one to pay firm debts in the first instance and the other to 
pay individual debts in the first instance, and the surplus of either 
fund to come in aid, for the plain reason that by the force and effect 
of the statute a creditor of the firm is made, to all intents and purposes, 
an individual creditor of each member of the firm. 
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"It being the pleasure of the makers of our law to m t  the creditor 
of a firm upon the footing both of a creditor of the firm and a creditor 
of each and every one of the members of the firm, the Ihg l i sh  doctrine 
can have no application, for  the very ground upon which i t  is  built is 
taken away, and a creditor of a firm, under our law, must be supposed 
to deal as well upon tlie credit of each member of the firm as of that  
of the firm, because he has a direct legal remedy agaiilst each and all 
of them." 

TThere the liability of general partners is joint and several, and the 
firm assets are not sufficient to pay the firm debts, the  creditors of the 
partnership are entitled to have their claims allowed in full, both as 
against the assets of the firm and also as against the individual assets 
of a partner, to the end that  they may thus concurrently enforce the 
two liabilities and obtain their ratable share of each fund. See I n  re 
PetX., 206 N. Y., 5 5 .  This rule is stated by Tl'ulker, J., In Chemical Co. 
v. Edzcards, 136 S. C., p. 76, as follows: "If a creditoi. has a right to 
resort to a fund which is  open to him alone, he shall not be thereby 
precluded from coming in upon the assets of a n  insolvent estate which 
are common to all the creditors of the deceased debtor and obtaining 
a d i ~ i d e n d  on the full amount of his debt, subject to the common sense 
and necessary qualification that  he  does not receive more than the 
sum due." 

I t  follows, therefore, that  plaintiff's first exception, to the extent 
above indicated, must be sustained. 

*Is to whether the individual and private creditors of the deceased 
partner, W. 31. Moore, a re  entitled to share ratably with the creditors 
of the partnership in  the deceased partner's interest in the firm assets, 
as well as i n  the separate assets of the estate of the dweased partner, 
is not before us for decision, and wc refrain from any discussion of 
the matter. A determination of this auestion would call-for a consider- 
ation of the rights of the surviving partner as well as those of the firm 
creditors, and the point is  not raised by any exception appearing on the 
present record. 

Plaintiff's second exception and assignment of error must be over- 
ruled as there is nothing in  the facts agreed to show any waiver, on the 
part  of Sue  K. Moore, widow of TV. M. Moore, of her right to dower. 
Trus t  Co. 2.. Stone, 176 S.  C., 270;  Lee c .  Giles ,  161 S. C., 541. 

Error.  

STACY, J. The  questions presented by the appeal of the de fe~~dan t s  
arise upon tlie follo~ving exceptions and assignments of error : 

"1. F o r  that  his Honor erred in  holding that  the claim of Virginia- 
Carolina Chemical Company against the partnership of Corbett & Noore 
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should prorate with the indiridual, open and unsecured claims against 
the estate of the deceased partner, W. 31. Xoore, after crediting thereon 
the dividencls from the estate of Corbett 6: Noore. 

"2. F o r  that  his Honor erred in holding that  Sue R. Moore, nitlow 
of TT. 11. Moore, was not entitled to prove her claim for the value of 
lier cloner interest ill thc land c o n r e y d  to B. T. I'ittman, trustee, to 
secure purchase money." 

I t  fol lom from what is  said above, i n  disposing of plaintiff's appeal, 
that the defendants are not in position to complain at tlie court's ruling 
ill regard to allowilig plaintiff's claim to share ratably with the claims 
of individual creditors in the separate estate of W. $1. Xoore, the de- 
ceased partner. This exception, therefore, niust be overruled. 

The  second exception and assignment of error presents a .more diffi- 
cult question. 

D o ~ w r ,  under our statute, is  the life estate to which eyery married 
n-onla11 is  entitled, upon the death of her husband intestate, or in case 
she shall dissent from his will, to one-third in  ~ a l u e  of all the lands, 
tenernelits and hereditaments, both legal and equitable, of ~vhich her 
husbancl was beneficially seized, i n  law or i n  fact, a t  any time during 
c0o\crture, and nhich lier issue, had she had any, might have inherited 
as heir to the husband. Pol lard  T .  Slauqhter, 92  N. C., 7 2 ;  . i l l e n  I * .  

S a u i z d ~ r s ,  156 N. C., 349; l ' h o m p s o n  v. T h o m p s o n ,  46 N. C., 430; C. S., 
4100, and cases cited thereunder. See, also, Corpora t ion  Cornmiss lon 1 % .  

D u n u ,  174 N. C., 679. -bid it is further provided, by C. S., 4095, that  
the don-er or right of dower of a nidow, and such lands as may be 
clerised to lier under her husband's n-ill, if such lands do not exceed the 
q l~ant i ty  she xould be entitled to by right of dox-er, although she has 
not dissented from such will, "shall not be subject to the payment of 
dcbts due from the estate of her husband, during tlie term of lier life." u 

111 tlie settlement of insolvent estates, i nvo l~  ing tlie rights of creditors, 
secured and ur~secured, and those of a 11-ido~i7, it  vould seem that  tlie 
creditors are elititled to a sale of the two-thirds of land, not embraced 
in the dower, and the reversion in the one-third dower land, the proceeds 
of e:tcli sale to be applied first to the mortgage debt, or lien upon the 
particular tract, and any excess left after diwliarging said lien to go 
into the h a l ~ l s  of the administrator as assets. Bu t  should any piece, 
a t  the 4nlc of the interests aforementioned, bring less than enough to 
pay the mortgage cncunihrance upon said tract, then the balance due 
011 said lien would share ratably with other debts in the personal estate, 
or assets i n  tlie hands of the adniinistrator; and if there still he any 
part of the mortgage debt ul~satisfied, i t  ~r-ould then be a charge, to the 
extent of the residue unpaid, upon the dower land embraced in tlie par- 
ticular mortgage, but not upon the dower in any other lands. And the 
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widow must take her dower in each tract separately and work out her 
equity against each mortgagee as he seeks to enforce :?is security. I t  
therefore follom-s that in determining the widow's dover, the value of 
the land, without deducting the mortgage debt, would form the basis 
of computation. Caroon v. Cooper, 63 N. C., 386; Creecy v. Pearce, 
69 N.  C., 67; Gwathmey v. Pearce, 74 N .  C., 398; .&skew v. Askew, 
103 N. C., 285. 

The widow's dower is not liable for the debts of her husband, except 
as she may charge the same by conveying her right of dower as col- 
lateral security for said debts or any part thereof. When a wife exe- 
cutes a mortgage with her husband she thereby conveys her do~ver in 
the property described therein as security for the payment of the debt 
mentioned in the mortgage. Gore v. Town.send, 105 N. C., 232. Prior 
to the execution of any mortgage the wife's inchoate right of dower was 
in the whole land. The fact that she exewtes the mortgage does not 
reduce her dower right to the excess over and above the mortgage en- 
cumbrance, but her dower in the whole tract is convtyed as security 
for the payment of the debt. The husband's "legal rights of redemption 
and equities of redemption') (C. S., 4100) were in the .,vhole tract, and 
hence the widow's claim for dower extends to the whole tract. 

Before the mortgagee can enforce his security against the widow's 
dower, after the death of the husband, he must first take his claim out 
of the personal estate of the deceased (the fund primarily liable), if 
there be sufficient assets to pay said debt. But if the estate be insolvent, 
the other creditors are entitled to have the mortgagee exhaust his col- 
lateral security by sale of the two-thirds of land not embraced in the 
donrer and the reversion in the dower land btlfore sharing in  the personal 
estate, and the mortgagee's claim will be reduced by whatever amount 
he derives from the sale of his collateral security, and only the balance 
of his claim will then share ratably with the other cred tors in the per- 
sonal estate, and should this be not enough to pay t h t ~  mortgage debt 
he would then be entitled to collect the residue of his claim out of the 
widow's dower in the land assigned as security for his debt. 

I t  may be said that where the estate is insolvent, the unsecured credi- 
tors are entitled to have the mortgagee exhaust his collateral security, 
including his licn upon the widow's dower in said land, before sharing 
with them in the personal estate. This might be so kut for the fact 
that the widow's dower is superior to the rights of unsecured creditors. 
And with respect to the personal estate, creditors have no priority of 
claim, except those allowed by C. S., 93, and the widow is entitled to 
dower as against unsecured creditors, devisees and legatees. Creecy 1 1 .  

Pearce, supra; Campbell v. Murphy,  55 N. (!., 357. 
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We are not inadvertent to the provisions of C. S., 93, by which the 
personal representatives of a decedent are required to pay, as a first 
class, having priority over all others, the debts which by law hare a 
specific lien on property to an amount not exceeding the value of such 
property. Moore v. Byers, 65 N. C., 240. But here the lien in ques- 
tion exceeds the value of the property, and the estate is insolvent. 

I t  is also held with us that where the whole land, including the 
~vidom's dower, as in  the instant case, has been sold under the mortgage 
or trust deed to pay the debt secured thereby, the widow becomes ipso 
facto a creditor of her husband's estate to the amount of the value of 
her dower in the land so sold. Trust Po. v. Benbow, 135 N. C., p. 312; 
Gore v. Tozunsend, 105 N .  C., 228; Gzi,athmey v. Pearce, 74 N.  C., 398. 
But as the widow's dower is not "subject to the payment of debts due 
from the estate of her husband," her claim as a creditor to the amount of 
the value of her dower in the land sold under mortgage or trust deed 
would be preferred over the claims of unsecured creditors, because her 
claim to the amount of the value of her dower therein attaches to the 
fund arising from said sale, which, pro hac vice, is still to be deemed 
real estate. Creecy v. Pearce, 6 9  N .  C., 67; 19  C. J., 491. 

The mortgage or trust deed under which some of the lands here in - - 
question were sold Tvas a purchase-money mortgage, or trust deed given 
to secure the balance of the purchase price, and these lands were sold 
for less than the purchase-money encumbrance. Hence, it is the con- 
tention of the plaintiff that the defendant, Sue K. Moore, widow, of 
W. X. Moore, is not entitled to claim dower in these lands. 

I t  is generally held that when a vendor conveys property and simul- 
taneously takes back a mortgage to secure the payment of all or a part 
of the purchase price, and such mortgage is at once registered, the title 
to the property conveyed does not rest in the purchaser for any appreci- 
able length of time, but merely passes through his hands, without stop- 
ping, and cests in the mortgagee. During such instantaneous passage 
no lien of any character held against the purchaser, dower or home- 
stead right, can attach to the title, superior to the right of the holder of 
the purchase-money mortgage. Humphrey v. Lunzbcr Co., 1'74 N. C., 
520;  Hinton v.  HicX.s, 156 N. C., 24;  Bunting 1 . .  J n n ~ s ,  78 N.  C., 242. 
This does not change the relatire position of mortgagor and mortgagee 
as between the purchaser and vendor of the land, but it simply gires 
to the holder of the purchase-money mortgage priority or precedence 
over other claims and liens held against the uendee, not upon the ground 
of any superior equity in the vendor or mortgagee as such, but simply 
upon the ground that the two instruments, having been executed simul- 
taneously, are regarded in law as concurrent acts or as component parts 
of a single act. 11fom'ng v.  Dickerson, 85 S. C., 466; Weil v. Casey, 125 
N. C., 356. 
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In  Overton 2). H i n t o n ,  123 N .  C., 1, i t  was held that  a widow was 
entitled to dower, sub rnodo, i n  land purchased by her deceased husband, 
but not fully paid for at his death, and upon wllich rt trust deed had 
been executed during the lifetime of the husband to secure a par t  of 
the purchase price of the land. And to like effect was the holding in  
Smith v. Gilmer,  64 N. C., 546; T h o m p s o n  1.. T h o m p s o ~ z ,  46 N .  C., 430; 
K l u t t s  1 % .  K l u t f s ,  38 N.  C., 80;  Love v. X c C l u r e ,  99 N. C., 290; Howell 
v. Parker,  136 N.  C., 373. 

"The law favors dower, and this Court has held, in Caroon v. Cooper, 
63 N. C., 386, that  the widow is entitled to ha re  dowel- assigned out of 
the whole tract, and cannot be called upon until it  is ascertained that  
the remaining two-thirds and the reversion in the one-third covered by 
her dower is insufficient to pay off the encunlbrance of the purchase 
money." Settle,  J., in R u f l n  v. Cox,  71 N .  C., p. 236. 

I t  follows, therefore, that  the defendants' second exception and assign- 
ment of error must be sustained. The  cases of Rhea v. Rawls,  131 
N. C., 453, and Bunt ing  z.. Jones, 7 8  N .  C., 242, are not at variance with 
this position. 

Each side will pay its costs incurred on this appeal. 
Error .  

J. V. ERSICISE, M. A. ERSICINE AND J. 211. ERSICINE, INI)IVIDUALLY AND AS 

!?ARTSERS, DOIKG BUSISESS AS ERSKINE MOTORS COMPS~T, AND ERSICISE 
MOTORS COMPANY, A CORPORATION, v. CHEVROLET RIOTOR COX- 
PAKT AXD CHEVROLET MOTOR COBlPASY OF ATLANTA. 

(Filed 31 May, 1924.) 

I .  Contracts-Vendor and Purchaser-Principal and AgentIssues--Ap- 
peal and Error. 

Where the pleadings and evidence raise a question of fact necessary 
to the complete termination of the controrersy, the issue so presented 
and aptly tendered may be insisted upon by a party, and its refusal by 
the trial judge is reversible error. 

2. Same - Automobiles - Local Territory - Pleadings - Evidence - 
Questions for Jury. 

TThere a manufacturing company of automobiles has contracted to 
place its local agency for exclusive sale with the plaintiff in the action 
at two towns in adjoining territory, and has breached its contract as to 
one of them, and tlie pleadings and evidence tend to show that it was 
necessary for the plaintiff to have the agency in both places to obtain 
tlie benefits under his contract, a material and necessary issue to the 
determination of tlie controversy is thereby raised for the determination 
of the jury. 
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APPEAL by defendant from Ray ,  J., at  March Term, 1924, of B c s -  
COJIBE. 

This is a civil action. 

X a r k  TY. Brown for plaintiffs. 
Xerrimon, Aclams d? Johnston and Frank A. Gaynor fo;r defendants. 

CLARK~OK,  J. This case has been here twice before. The  first time 
on the right of removal to the Federal Court, 180 S. C., 619. The 
second time the judgment of nonsuit in the court below vias reversed, 
184 N. C., 479. I t  is with reluctance that  we feel compelled to grant 
a new tr ial  in the present case. 

I t  is alleged by plaintiff that  : 
"On or about 1 December, 1919, the plaintiffs, after considerable 

negotiations with the defendants, entered into contracts by which plain- 
tiffs became the representatires of the defendants a t  Asheville and Hen- 
dersonrille for the sale of Chevrolet auton~obiles, motor trucks, parts, 
accessories and supplies, and it was at that  time understood and agreed 
that plaintiffs ~i-ould handle said automobiles, motor trucks, parts, acces- 
sories and supplies at Hendersonville for the reason that  plaintiffs were 
to handle the same automobiles, motor trucks, parts, accessories and 
supplies a t  Asheville, said Hendersonville representation being a part  
of one and the same business to be conducted by plaintiffs a t  both places, 
and under the names aforesaid; and pursuant to said arrangement 
plaintiffs and defendants entered into articles of agreement marked 
Exhibits 'A' and 'B' respectively. 

"That pursuant to said articles of agreement marked 'A,' the plain- 
tiffs gave and the defendants accepted 'Shipping Order' for drlirery 
at Ashe~ i l l e  of one hundred and fifty-two (152) Cherrolet automobiles 
and motor trucks, as will better appear by reference to said 'Shipping 
Order,' marked Exhibit 'C,' the same being subject to the terms and 
conditions of the price list furnished by the defendants to plaintiffs. 

"That pursuant to said articles of agreement marked Exhibit 'B,' the 
plaintiffs gave and the defendants accepted 'Shipping Order' for the 
delirery at Hendersonrille of fifty-five (55) Chevrolet automobiles and 
motor trucks, as will better appear by reference to said 'Shipping 
Order,' marked Exhibit 'D,' the same being subject to the terms and 
conditions of the price list furnished by the defendants to plaintiffs. 

"That the plaintiff went to great expense in making preparations to 
handle said Cherrolet autonlobiles, motor trucks, parts, accessories and 
supplies after said contracts had been entered into between plaintiffs 
and defendants as aforesaid; and vhi le  plaintiffs were engaged in 
advertising said automobiles and motor trucks in the counties of Bun- 
combe, Madison, Yancey and Henderson, as provided in said contracts, 
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plaintiffs mere made aware that efforts were being mzde to induce the 
defendants to cancel said contracts with plaintiffs and said shipping 
orders which defendants had accepted from plaintifl's, and plaintiffs 
forthwith notified defendants that they had been pui and were being 
put to great expense, both in  time and money, in furtherance of their 
business of selling Cherrolet automobiles and motor ti-ucks in said ter- 
ritory, and that they would suffer great loss and damage should said 
contracts and shipping orders be canceled, and that thf~y would not con- 
tinue as representatives of defendants aforesaid if there was any proba- 
bility of the cancellation of said contracts and said shipping orders, 
and defendants thereupon assured and agreed with the plaintiffs that 
said contracts and said shipping orders would not be canceled, and that 
plaintiffs would be continued as representatives of .dt~fendants in said 
territory, and that said shipping orders covering said Chevrolet auto- 
mobiles and motor trucks for the months of January, February, Narch, 
April, May, June and July, 1920, should and would Ele  filled, and that 
said autonlobiles and motor trucks therein specified should and would 
be delivered by defendants to plaintiffs promptly, so as to enable plain- 
tiffs to sell said Cherrolet automobiles and motor t-ucks during the 
spring and summer of 1920; and as a result of said assurances and 
agreements plaintiffs continued to use both time and money in pro- 
moting their said business and in advertising, selling, and offering for 
sale defendants' said automobiles and motor trucks, as aforesaid, as 
defendants well knew." 

These allegations are all denied by defendants. 
When this case was here on the question of nonsuit (185 N. C., 489) 

it was held: "If the original contracts (Exhibits 'A' and 'B') were not 
binding, and the oral agreement of 18 December, 1919, mas the first 
arid only contract, or if Exhibits 'A' and 'B' did constitute obligations 
which mere modified and made certain by the subseque lt oral agreement 
of 18 December, 1919, is not material. The defendallts are bound by 
the subsequent oral agreement of their general sales agent, whereby de- 
fendants modified the original contracts (Exhibits '-1' and 'B') and 
bound themselves to delirer the particular automobile3 specified in the 
shipping orders, and at the time therein stated. Lane v. Engineering 
Co., 183 N. C., 307." 

I t  r i l l  be noted that there were two separate and distinct contracts, 
Exhibit "A" relating to delirery at Asheville and Exhibit "B" relating 
to delivery at Hendersonville. Exhibit ''A," relating to the Asheville 
agency, was signed "Erskine Motors Co., per M. A. Erskine, Prest." 
This contract called for the delivery of 1.52 Chevrolet automobiles, etc., 
at Asheville, N. C. Exhibit "R," relating to the Hendl?rsonrille agency, 
was signed "Hendersonrille Motors Co., by 11. 9. Erskine, Prest." This 
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contract called for the delirery of 55 Chevrolet automobiles, etc., a t  
Hendersonville. 

I t  was contended by plaintiffs (185 N. C., 486) that  "On 2 1  January ,  
1920, the defendants 'arbitrarily and without reason canceled their 
rerbal agreements,' and refused to deliver the automobiles covered by 
the shipping orders, and on 2 February, 1920, the notice of cancellation 
was confirmed. The  plaintiffs replied that  they were surprised and 
disappointed a t  the action of the defendants, and called attention to the 
fact that  plaintiffs could not satisfactorily handle defendants7 automo- 
biles a t  Hendersonville if they were deprived of the agency a t  Asherille, 
it being fully understood that  the Asheville and Hendersonville agency 
were to be carried on together, and that  the Hendersonville agency was 
not profitable without the Asheville agency. Thereupon defendants can- 
celed their verbal and written agreements relating to the Henderson- 
ville agency." 

The defendants contend that, admitting the oral agreement to be 
true as to the Asheville agency, and i t  was canceled in riolation of the 
alleged oral modification, that  the Hendersonville contract should be 
entirely eliminated from consideration. "That none of t h ~  plaintiffs 
in this case have any standing in  this suit in so f a r  as the Henderson- 
rille agreement is  concerned; that  it was an entirely separate and inde- 
pendent agreement; that  no reference was made to it, or about it, in 
ally oral agreement made by Herold; that  such oral agreement, if made, 
related solely to the Asheville agreement if T-iolated, was riolated by 
the Hendersonrille Notors Company itself i n  its refusal to perform, 
and no damage whatever was sustained, unless by the defendants, by 
such refusal. The  Hendersonrille Motors Company agreed to the direr- 
siou of the cars there, contended that  the dealings in  regard thereto - - 
should be liquidated and settled, their money deposit m7as returned, a11d 
all matters relating to the Hendersonville agreement were settled. P l a h  
tiffs had done absolutely nothing in the way of performance there." 

On the other hand, plaintiffs contend that  these agencies were to be 
handled together. On 21 January,  1920, AI. J. Herold, sales manager 
for defendants, sent the following letter to 31. A. Erskine, E r sk i~ le  
Xotors Compa~iy,  dsheuille, N. C. : 

('DEAR sIR:-This is to inform you that  we are  today canceling your 
selling memorandum with us, to take effect immediately, in accordance - 
with clause KO. 8 of our selling memorandum. - 

"Therefore me arc instructing our accounting department to return 
to you your deposit, less any amount that  may be due the Chevrolet 
Xotors Company of Atlanta. W e  have instructed our Mr. Jas.  E .  
Green, factory representative for your territory, to this effect. 

'(Wishing you every success in  the future, we remain, 
yours very truly." 
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This letter was in  reference to canceling contract, Exhibit "A," re- 
lating to Asheville agency. 

On 24 January,  1920, the Erskine Motors Company and Henderson- 
d l e  Motors Company sent the following telegram to C'herrolet Motors 
Company, Atlanta, Ga. : 

( ' R e  are surprised and disappointed to learn that  you will not comply 
v i t h  your agreement with us for the delirery of Cherrolet automobiles 
in 1020. There is a carload of automobiles a t  Hendersonrille consigned 
to us, and would like to know if the agency there is also to  be canceled. 
We cannot satisfactorily handle Chevrolet automobile3 a t  Henderson- 
ville without handling same cars a t  -hherille." 

Sereral letters and telegrams passed. 
Alssignments of error Sos .  11 and 12 are to allowing the questions 

and answers of I f ,  A. Erskine after the  vorrespondence by telegrams 
and letters were introduced. 

"Q. You speak in these letters and telegrams about handling these 
two agencies together. What  understanding, if any, did you ha re  with 
the defeiidants, or either of them, as to the  handling of these two propo- 
sitions? ,I. Our  understanding with them was that  ~rt. were to handle 
thenl together. 

"Q. Who was that  ~ r i t h ?  A. N r .  Stocking, the factory representa- 
tive. A specific arrangement was made to handle them together, but 
we called the one in  Hendersonville the I-Iendersonville Motors Com- 
pany and the other in AshevilIe the Erskine Motors Company, for the 
simple and sole reason that  they objected to giving sc much territory 
to one concern. 

"Q. What  was the agreement? A. That  was the agreement." 
0 1 1  cross-examination, X. A. Erskine said : 
' T h e n  Stocking came here I knew he 11-as simply a traveling m a n ;  

I didn't know what he could do;  I knew he was the fa1:tory representa- 
t i re  of the Chevrolet Motor Company; the extent of his authority I 
dic111't know. H e  told me he was traveling from d t l a i t a ,  and he said 
he could not make any contracts with us. I don't kuow that  he said 
t1i:lt definitely, and I knew he  couldn't make any contract. . . . 
TTrc rcfused to take the cars at Henderson~il le after the dsheville con- 
tract n-as caliccled. TTe had eleren cars here, and there was good money 
in handling them;  had fire at Hendersonville, but it ~vould not have 
bccn pr~f i t8ble  in IIendersonville after the dsheville contract was can- 
celed ; ~e could h a r e  gotten that  carload a t  Henderson~-ille, but refused 
to take them. 

"Q. -\nd you refused to take them? -1. Yes. After ihe contract here 
~ r c  could not have adrertised them. How could x-e sell them without 
adwrtisiilg them, and another agent in town? W e  could not sell them 
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unless we were the agents. Tire had eleven here and sold them all. and 
we sold them after they had another agency here, and if we had talie~l 
the fire cars a t  Hendersorlville we could have brought them here and 
sold them too. 

"Q. And you agreed that  they could divert them? -1. Yes, sir, be- 
cause TVO could not handle them profitably without the -Ishe\-ille con- 
tract. 

"Q. ,Ind you were waiting damages for those you refused to talw? 
A. Yes, sir." 

With the controrersy over the  Hendersonrille contract the defendant 
in apt  time tendered certain issue which was refused, to 77 11icli esccptio~l 
n-as talreri-assigi~n~cllt of error Xo. 34. Tlle issue tendered n a s  aq 
follo\vs : 

'(Did the plaintiffs, doing business as Henclersoaville Notors Corn- 
pany, rc'fusf to accept cars shipped under Exhibits B and D, and agree 
to their diversion, and refuse to carry out the Hendersoilville contract, 
Exhibits B and D?" 

We ~ugges t  that the word "wrongfully" should be added before the - - 

n-orcl "refuse" in the issue. unon another trial. 
> L 

I t  may not be amiss to call attention to what was said by S t a c y ,  J., 
in Xi l l s  I . .  M c R a e ,  a n f e ,  at  11. 709 : "Nevertheless, it is a sound p r iw  
ciple of law, and certainly approx-ed in morals, that  one ~ l i o  is in- 
jured in his person or property by thc wrongful or negligent act of 
anothcr, whether arising er clcl icfo or ez coizt i-actu,  is required to protect 
himself from loss, if he can do so with reasonable exertion or a t  trifling 
espeuse; and ordinarily he will be allowed to recover from the delixl- 
queut party only such damages as he could not, v i t h  reasonable effort, 
hal-e aroidecl." 

We think from the entire evidence in the case, the probative forcc 
is for the jury, that  this was a material and necessary issue to properly 
present the case to the jury, and the refusal was error. 

I n  Daritlaon 7 % .  Gieoi-tl, 100 N. C., 22, it  is said:  "The material issues 
of fact raised by the pleadings niust be submitted to the jury unless, ill 
some way to be seen by the court, the right of a party in this respect 
shall be v n i ~ e d .  This is essential to a proper determination of the 
action, particularly in respect to the matters of fact therein. I ' o T ~ P ~  c. 
R. R., 97  S. C., 66. Tvhen the pleadings are 90 framed and directed as 
to prcsent the casc, on the part of the plaintiff or the defendant, in more 
than one aspect as to the evidence that may be produced on eithcr side. 
the issues of fact should not be so framed-narron-ed in their scope and 
application-as to exclude any relative pertinent eridence, affecting the 
merits of the cause of action or the deferise alleged; they sllould bc so 
shaped as to embrace the vho1~-not simply a part-of the material 
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allegations controverted, and put  a t  issue by the pleadings. While, per- 
haps, i t  may, i n  some cases, be convenient to submit issues incident and 
subordinate to and embraced by the principal ones r:~ised, the latter, 
as we have already said, should always be submitted to the  jury, unless 
they shall be waived, because the  tr ial  of them is necessary to  settle and 
conclude all the material controverted allegations of the pleadings; and 
this may be insisted upon, as of right, by either party to the action. 
Henry v.  Rich,  64 N. C., 379; McElwee e. Blackwell, 82 N .  C., 345; 
Porter v.  R. R., 97 N. C., 66, and the cases cited." Paper Co. v. Clzron- 
iclc, 115 N. C., 149. 

I n  Mann  v. Archbell, 186 N.  C . ,  74, i t  is said:  "Issnes are  sufficient 
when they present to the jury proper inquiries as to all the essential 
matters or determinative facts i n  dispute. Power Co. v .  Power Co., 171 
N.  C., 248; Carr v.  Alexander, 169 N .  C., 665; Roberts v. Baldwin, 155 
N.  C., 276." I r v i n  v.  Jenkins, 186 N. C., 752. 

This material issue of fact was raised by the pleadirg in the instant 
case. I t  was insisted upon as of right by the defendant. I t  related to 
a separate contract, and the refusal to submit this iseue was, in our 
opinion, prejudicial and reversible error. W e  do not think the fourth 
issue cures the error i n  not submitting the issue requested. 

The record presents 57 assignments of error. As the case goes back 
for a new trial, we mill not consider any other assignments of error. 
Fo r  the reasons given there must be a 

Kew trial. 

H A R R I E T  McBLLISTER v. GEORGE W. PRYOR, VIRGLNIA-CAROLINA 
AMUSEMENT COMPANY AND SOUTHERN PUBLIC 'LITILITIES COJI- 
PAlr'Y. 

(Filed 31 May, 1924.) 

1. Negligence-Electricity. 
There is nothing by which the user of an electrical appliance can detect 

the presence of an unusual high voltage or deadliness 'of current before 
touching the wire or coming in contact with it, and the greatest degree 
of care is required of those furnishing this deadly ir~strumentality to 
guard against the danger of its ordinary use as the circumstances may 
require. C. S., 2763, 2764, 2766. 

2. Same--EvidencoRes Ips& Loquit-NonsuitQues1,ions for Jury. 
Where the furnisher of electricity for a building was, under its con- 

tract with the owner, required to furnish a low voltage of electricity for 
lighting and various domestic uses, and there is evidence tending to show 
that in attempting to iron clothes within the building with an electric 
iron the plaintiff touched the ironer and received a severe shock of elec- 
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tricitg, to her injury, which should not and would not ordinarily have 
occurred by such use had the defendant supplied the current it had con- 
tracted to do, the doctrine of yes ipsa loquitur applies, and the issue of 
actionable negligence should be submitted to the jury, denying defendant's 
motion as of nonsuit thereon. 

APPEAL by plaintiff from Rarding ,  J., at  November Term, 1923, of 
NECXLEKBURG. 

This is a civil action. F rom judgment of nonsuit, plaintiff appeals. 
Reversed. 

The plaintiff conceded in  this Court that  on the evidence adduced in 
the court below there was no error in the judgment of nonsuit against 
Geo. W. Pryor  and Virginia-Carolina Amusement Company. The  only 
question that  will be considered: I s  there any sufficient e~idence,  as 
shown from the record, to go to the jury, as to the liability of the 
Southern Public Utilities Company. 

The plaintiff contends that  the defendant, Virginia-Carolina Amuse- 
ment Company, was a corporation operating theatres and places of 
amusement in Virginia and North Carolina, and George W. Pryor  was 
one of tlie owners and managers. That  they were operating what is 
k n o m  as the "Piedmont Theatre" in the  city of Charlotte. The  plain- 
tiff n a s  an actress and engaged as a performer, and i t  mas her duty to 
press her aprons, used as a part  of her costume, to be worn during the 
performance, and to press tirardrobes. She mas furnished with an elec- 
tric iron for this purpose and was injured as hereinafter stated. 

The  plaintiff alleges in the complaint : "That the defendant, Southern 
Public Utilities Company, was negligent, which negligence was the 
proximate cause of the injury to the plaintiff, in that  it failed to prop- 
erly inspect its said system of wiring, appurtenances and equipment 
whereby the current mas transmitted to the said theatre, as aforesaid, 
and in permitting tlie said miring, appurtenances and equipment to 
become in such defective condition and such condition that  it failed 
to perform the function for which it was installed in controlling and 
reducing the current and the ~ o l t a g e ,  quantity or power of said current 
~vhich  was transmitted to the said building in such low voltage, quantity 
or pov7er as to be proper and safe for uses in said building; and in neg- 
ligently permitting the said current to be transmitted to  said Piedmont 
Theatre and its wiring system and equipment in such high ~ o l t a g e ,  
quantity and power as to make it unsafe for persons to use and handle 
the equipment of said theatre, in the  manner in which they were accus- 
tomed ordinarily to handle the same; and this said negligence produced 
the injury to the plaintiff in that the said current of electricity was 
transmitted to the iron which she was handling, as aforesaid, in a 
dangerous, unsafe and unusual quantity, voltage and power." 
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The  Southern Public Utilities Company deny these a1 egations. 
From the judgment of nonsuit rendered against plain iff in the court 

below she assigns'error, and appeals to the Supreme Court. 

J .  F .  Flowers for plainfi7ff. 
Cook (6 T17yllie for Geo. IT'. Pryor  crnd Virginia-Carolina Amusement  

Company.  
TI'. S. O'B. Robinson. .Jr., and R. S .  I Iu fc1~inson  for 2iouthern Public 

Ctllit ies Pompan?/. 

CLARICSOS, J. Cpon a motion as of nonsuit upon the evidence, the 
evidence must be considrred in the light mo3t favorable to the plaintiff. 

The  plaintiff testified : "The iron was connected by the electrician of 
thc house. When I took hold of the iron I started getting a severe 
shock. I found I was grounded both feet, and I could not release the 
iron, and I immediately started screaming for help. The  electrician 
came and lie rushed up to the socket and tried to turn i t  off; when he  
touched the socket it began sputtering and started spitting little flames 
a~i t l  knocked him orer against the  dressing-room. H e  ].an up  stairs to 
the snitchhoard; at that time in the Piedmont Theatre they had a 
ST\-itchboard with all the svitches on it, and he tried to relieve me from 
the iron by throning the lever. A11 the time I x a s  grounded, and I was 
getting this full shock. This whole side of my  right a rm,  my right 
side and my right limbs had given amty. I t  v a s  go ng up into my 
heart and I tliought any moment 1 was going to me2t death, and I 
started screaming. H e  shouted to the operator to cut it off, but I have 
been told since that the operator was deaf and dumb, and of course he 
could not hear tlie electrician, and then the electrician ran to thc front 
of the house. I can't say just how the current was cut off; when I was 
rcleased I fainted and was unconscious. I was taken over to the doctor's, 
and there I suffered shock and chills, and I found my finger had been 
severely burned. I was then taken over to my hotel, or rooming house, 
and tlicre I suffered shock a i d  chills, and it has been a m e c k  to my 
system e w r  since. I have been in a terrible condition and I can hardly 
use illy right arm and right hand in cold weather, and 1 have a spas- 
modic condition left in my right a rm and hand-it quivers all the 
t ime; I have w r y  little use of it. I carried my  hand in a sling for 
18 weeks, and as a result of this injury I have just the same feeling in 
my hand as you would have in your foot when it has been asleep. I t  
is a-tinglc, and, as I say, a spasmodic condition of tingling, and it is 
very painful i n  cold weather. Sometimes I can scarcely move my arms. 
I t  was customary at the Piedmont Theatre at that  time for ~~ienibers  
of tlie conipany to press a vardrobe in the theatre a t  eavh change of th'e 
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hill. The  pressing ivas clone by an  electric iron, and this particular 
week the electric iron was connected just on the entrance of the stage 
door. The  co~inectioii n a s  customarily made to the light socket, am1 
this connection of tlie iron to the socket was made by an elcctricia~i on 
the day 1 n as injured. I I e  n as wpposcd to be. to tllc best of my kliowl- 
edge, in charge of the electric apparatus of the Piedmont Theatre. H e  
v a s  the nian n h o  had actual charge of the snitchhoard ill the theatre. 
He said it would be all right to press and that  he would coimect tlie 
iron for me; for me to get the sheet on nhich I nanted to iron and us? 
the table that  he had put below tlie socket. I used the table :mcl re- 
ceired the injurj- a t  that table immediately. I t  n a s  n l m i  I started to 
take hold of the iron;  of course after lie ccimected it the iron n n s  lcft 
to heat, but it n as upon 111y taking hold of the iron." 

The measure of care required is stated in 20 C. J., 13. 341, see. 3G, as 
follons: "The measure or degree of care required of electric conlpalile\ 
1s variously stated-as usual and ordinary care;  reasonable care; such 
care as a rcaso~lably prutlent man would exercise under the clrcum- 
stances; care commensurate n i t h  or proportiol~ate to the darigcr; lligli 
degree of diligence arld foresight; all that Iiunian caw, T igilance and 
foresigllt can reasoriably do; all the foresight and caution \\llich call he 
reasonably expected of nien under siniilar circul~istaricrs; e\ e q -  proter- 
tion accessible to prevent danger; the utmost degree of care; a high 
degree of care;  a ~ e r y  high degree of care; the highest dcgree of carc 
n-liicli skill and foreslgllt can obtain, consistent with the practical con- 
duct of th& business u ~ i t l ~ r  tlie linonu inethods and present state of the 
 articular a r t ;  the carc required to prerent in jury;  such carc and 
caution as to protect thc public, and especially those nllo might he 
called upon to come near or in contact n i t h  nires, from dangers they 
could not see and which the7 might readily 07 c r loo l~  Reasonable cnre 
does not require surh l)recautions as \$ill absolutely prel ent injury or 
render accidents impossible. Bp utmost cnre aud skill is nie:l~lt the 
highest degree of care and skill lwonn nllich may he used undtr  the 
s:irile or  similar circumstances. One using electric currents must take 
into account the acts of strangers and of the public gencrallg." 

Electric applia~iccs arc  bccomiilg more in use each day. ?'he old 
methods are g i ~  ing n a y  to the 11cw. These appliances arf used for 
iroiiing, cooking, ~ a s l i i n g ,  Iicating, ctc. Tllc Kor th  and South C a r o l i ~ ~ a  
Public Utility hlfornlation Bureau statrs that there are now some 52 
clrctric appl~ances that  call hc used in the honlc and elwnherc, quch a5 
electric rangrs, bake orens, sening macliine motors, washing machincs, 
churns, disk sto\-es, di*h washers, firrless coolier~, fans, grills, ironing 
machincs, ctc. N a n y  new uscs \\ill ~ e t  be discorered. These appli- 
ances can be purchased a t  all the lcading electric power stores. These 
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appliances have been of great benefit and use, saving of time and money, 
to the women in the homes and in  other places. Electricity is recog- 
nized as an invisible force, subtle, with dangerous characteristics. I t  
is important to encourage the use of the electric appliances, but it is 
necessary that this invisible and subtle force shall be carefully guarded. 
With this knowledge of danger, the National Fire  Protection dssocia- 
tion, in 1923, recommended a "National Electric Cclde," known as 
"Regulations of the National Board of Fire Underwriters for Electric 
Wiring and Apparatus." I t  covers the entire electric ttwitory, includ- 
ing heating appliances. 

C. S., 2763, is as follows: "The electric wiring of houses or buildings 
for lighting or for other purposes shall conform to the regulations pre- 
scribed by the organization known as the Sational Board of Fire Under- 
writers. I n  order to protect the property of citizens from the dangers 
incident to the defective electric wiring of buildings, it sf all be unlawful 
for any firm or corporation to allow any electric current for the pur- 
pose of illuminating any building belonging to any person, firm, or cor- 
poration to be turned on without first having had an ins~ection made " 
of the wiring by the building inspector, and haring rec*eived from the 
inspector a certificate approving the wiring of such building. It shall 
be unlawful for any person, firm or corporation engaged in the busi- 
ness of selling e ~ e c t r ~ i t y  to furnish any electric c&&t for use for 
illuminating purposes in any building or buildings of any person, firm 
or corporation, unless the said building or buildings ha~ .e  first been in- 
spected by the inspector of buildings and a certificate given as above 
provided. The fee that shall be allowed said inspector of buildings for 
the work of such inspection of electric wiring shall be one dollar for " 
each building inspected, to be paid by the person applying for the 
inspection." 

C. S., 2764, provides for quarterly inspection of buildings in the fire 
limits. C. S., 2765, provides for annual inspection of all buildings in 
corporate limits. C. S., 2766, provides for record of inspection. 

The State has an electrical inspector. The cities of the State have 
city electricians and ordinances requiring persons to be examined and 
licensed touching their electrical knowledge and ability hefore they can 
follow this calling. These electric ordinances in sundry and divers-ways 
make regulations for safety. The Southern Public Utilities Company, 
under the authority given it, produces and sells electricity as a com- 
mercial product. Being engaged in the manufacture and handling of 
so dangerous a commodity as electricity, it is important I hat the public, 
which buys and uses this commodity, know and have (confidence that 
in the distribution of this invisible and subtle power in the home and 
elsewhere the supply will be safe and convenient in forin for domestic 
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and other purposes, and that every reasonable safeguard will be pro- 
vided against danger. I n  the distribution it must be held to the highest 
degree of care. 

The Southern Public Etilities Company, in its brief, contends: 
"Neither the allegations of the plaintiff's complaint nor her evidence 
bring her case within the doctrine of res ipsa loquitur, so as to give 
rise to any inference of negligence against the defendant, Southern Pub- 
lic Utilities Company. The plaintiff relies upon the doctrine of res ipsa 
loquitur as declared and applied in the cases of Turner v. Power Co., 
154 N .  C., 131; Shaw v. Public Ser. Co., 168 N. C., 611. The defend- 
ant, Southern Public Utilities Company, also relies upon these two 
cases.'' 

From the allegations of the complaint and evidence of the plaintiff, 
me think the evidence is sufficient to be submitted to the jury under the 
Turner and Shaw cases, supra. 

I n  the Turner case the charge of the court below, which was approved, 
is as follows : "That while the law does not regard an electric light com- 
pany an insurer against injury, such a company owes to its patrons the 
duty to protect them from injury by exercising the highest skill, most 
consummate care and caution, and the utmost diligence and foresight 
in the construction, maintenance and inspection of its plant and appli- 
ances obtainable, consistent with the practical operation of its plant. 
So it is something more, under the law, as the court understands it, 
than ordinary care; it is the highest care." 

Hoke, J., in the Turner case, supra, at p. 137, said: "The presiding 
judge charged the jury that if the injuries resulted by reason of defect- 
ive apparatus or appliances existent within the building, they would 
render their verdict for defendants, and in effect excluded from the 
consideration of the jury any and all imputation of wrong except that 
which might arise by reason of an excess of voltage transmitted into 
the building over the wires of defendants, and by reason of negligent 
default on the part of the company or their agents. This being true, 
on the facts in evidence, the case permits and calls for an application 
of the doctrine of res ipsa bguitliLr, and requires that the question of 
defendant's responsibility should be determined by the jury. This doc- 
trine has been discussed and applied in several recent cases before this 
Court, as in Dail v. Taylor, 1.51 W. C., 284; Fitzgerald v. R. R., 141 
N.  C., 530; Ross v. Cotton ilfills, 140 N. C., 115; Stewart v. Carpet Co., 
138 N.  C., 66; Womble v. Grocery Co., 135 N. C., 474." 

Walker, J., in the Shaw case, supra, p. 617, quotes with approval 
from Mitchell v. Electric Co., 129 N.  C., 169, as follows: "The defend- 
ant company was engaged in the business of manufacturing, producing, 
leasing, and selling light made from the use of electricity, which is the 
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most deadly and dangerous power recognized as a neclmary agency in 
dereloping our civilization and promoting our comfort and business 
affairs. I t  differs from all other dangerous utilities. I t s  association 
is ~ v i t h  the most inoffensive and harmless piece of met.hanism, if wire 
can be classified as such, in common use. I n  adherin;; to the wire, it  
gires no ~va rn iag  or knowledge of its deadly presenw; vision cannot 
detect i t ;  it  is without color, motion, or body; latently and without 
sound i t  exists, and being odorless, the only mcans of ts discovery lies 
in the sense of feeling, communicated through the touch, of a person, 
which, as soon as done, he becomes its victim. I n  tehalf of human 
life and safety of mankind, it behooves those who would profit by the 
use of this subtle and violent element of nature to exercise the greatest 
degree of care and constant vigilance in  inspecting and maintaining 
the wires in perfect coadition." The learned judge quotes, on p. 615, 
further, with a p p r o ~ a l :  "The maxim res i p s a  Zoquitur applies i n  many 
cases, for  the affair speaks for itself. I t  is not that  in any case negli- 
gence can be assumed from the mere fact of an  accident and an  injury, 
but i n  these cases the surrounding circumstances which are  necessarily 
brought into view, by showing how the accident occurrcld, contain with- 
out further proof sufficient evidence of the  defendant's duty and of his 
neglect to perform it. The  fact of the casualty and the attendant cir- 
cumstances may themselves furnish all the proof that  the injured per- 
son is able to offer or that  it is  necessary to offer. Sh.  and Redf. on 
Neg., sec. 59. The  case of T u r n e r  v. P o w e r  Co., s u p r a ,  seems to be 'on 
all-fours' mith this one, as the facts of the two cases are  strikingly 
alike." 

The defendah in  its brief quotes as follows from S m i t h ' s  B d m x .  7%. 
~ V i d d l e s b o r o  E lec t r i c  Co., 174 S .  W., p. 780 (Ky.) ,  which we think 
sound in principle except as modified by statute in  this State : "The just 
rule seems to  be that  the electric light company should not be respon- 
sible for injuries received by persons arising solely from the defects in 
wiring and appliances used for electric lighting purposes within their 
own houses, and which are  owned by them, and over lvhich they have 
entire control, and where the  only connection between the company and 
the person using the lights is a contract between them and the company 
for the company to  connect its system mith the inside wiring of such 
parties and to deliver a current for  their use, i n  the  al~sence of knowl- 
edge on the par t  of the company of the defective condition of the wiring 
and appliances of such parties. I n  such a state of csse the company 
would not owe such person any duty of inspection of their wiring and 
appliances. A l t h o u g h  such ins ide  w i r ing  a n d  appliances were defect ive ,  
th i s  would no t  excuse t h e  c o m p a n y  for in jur ie s  arising f r o m  i t s  sending 
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i n f o  t h e  house a dangerous  current  o f  electricity,  and without z~'hiclz the  
defects in file ins ide  zciring and  appara tus  rcould hare  b e e n  harmless." 
(Italics ours.) 

The Kentucky Court, in the same case, at p. '777, lays down the same 
principle as has been enunciated by this Court:  "While an  electric light 
conlpmy is not a u  insurer of the safety of its patrons, nor of people, 
who may come in contact r i t h  its TI-ires and its apparatus nhi le  at 
places a t  which they have a right to be, and engaged at the performance 
of things which they h a r e  a right to do, i t  is required to exercise the 
T7ery highest degree of care and skill in the installation, construction 
and operation of its plant, and the highest degree of care and skill in 
the inspection of its wires and appliances and all of its apparatus to 
p r e ~ e n t  in jury  to persons, and to that end should provide itself with 
and use the known necessarv devices to control its electrical current. 
and prerent the passing of dangerous currents of electricity into the 
houses of its patrons, because the patrons of such a company and the 
persons on l av fu l  business in the houses of the patrons have a right to 
assume, in the absence of knowledge to the contrary, t h a t  t h e  appliances 
atzd fiztures of t h e  c o m p a n y  are free f r o m  defects  w h i c h  would permit  
the  POZL. of a n  un)zccessary and danyerous  current  of electricity i n t o  t h e  
houses, endangering their l ives or safe ty .  (Italics ours.) . . . The 
nature of electricity and its operations and what i t  may do or may not 
do are  things very little understood or known by the masses of the 
people, and are subjects about which those professing the greatest knowl- 
edge of electricity and the effects of it under circumstances dispute. I t  
cannot be seen, and can only be felt, and when the effects of i t  are felt, 
it  is  usually too late for the victim to escape its more deadly effects. 
The  suddenness and destructiveness of its effects are such that those 
who choose to manufacture and distribute it, although it is a lawful 
and now almost a necessary business, must be held to  the highest degree 
of care in  its distribution." 

The  extent of the plaintiff's injury, if believed, would indicate an  
unnecessary and dangerous current of electricity into the theatre, an 
excess of voltage transmitted. The  doctrine of res ipsa loqui tur  applies, 
which would carry the case to the jury. W h i t e  v. B i n e s ,  182 S. C., 
288; X o d l i n  v. S i m m o n s ,  183 K. C., 65;  I I i n n a n t  v. P o w e r  Co.,  ante ,  
293. 

The  judgment of nonsuit as to Qeo. TV. Pryor and Virginia-Carolina 
Amusement Company is affirmed. F rom the view we take of the law, 
we think the case against the Southern Public Utilities Company should 
have been submitted to a jury. 

F o r  the reasons given, the judgment below is 
Reversed. 
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IN THE MATTER OF THE WILL OF ELLEN F. ELLIS. 

(Filed 31 May, 1924.) 

1. Wills-CaveatDomicile-venueH~sband and life-Presump 
tions-Findings of FactAppea l  and Error. 

Upon motion for a change of venue in proceedings to caveat a will, the 
testatrix's legal domicile at the time of her death does not solely depend 
upon her residence in a different county from that of 3er husband, and 
where the trial judge, upon a case agreed, finds as a f , ~ c t  only that the 
testatrix, a married woman, was not a resident of the county of the domi- 
cile of her husband, and upon all the evidence in the cac,e it appears that 
the change of venue sought was to the county of his domicile, the judg- 
ment of the trial court in retaining the jurisdiction will be reversed on 
appeal, and the proceedings ordered removed to the domicile of her 
husband. 

2. Same--Change of Domicile--Animus Revertandi. 
The question of domicile of a testatrix in proceedings to caveat her 

will does not solely depend upon her place of residence, and when all the 
evidence tends to show that her last residence was in a different county 
from that of her husband, proper venue of the proceedings is in the 
county of his domicile. 

CAVEAT to the will of Ellen F. Ellis, heard before Bryson, J., a t  
il'ovember-December Term, 1923, of HAYWOOD. 

Appeal by respondent. T h e  agreed case on appeal i n  part  is as 
follows : 

"There was a caveat to the will of Ellen F. Ellis filed in the Superior 
Court of Haywood County on 1 September, 1923, and was heard a t  the 
November-December Term, 1923, of Haywood Superior Court before 
his Honor, T. D. Bryson, upon a motion for the change of venue and 
for removal of said cause for tr ial  to the Superior Couwt  of Cleveland 
County, N. C., and, from the refusal to grant  said motion and the judg- 
ment retaining said cause for t r ia l  i n  Haywood County, the propounder 
and executor of said will appealed to the Supreme Court. T h e  original 
of the will of Ellen F. Ellis, deceased, is now on file in the office of the 
clerk of the Superior Court of Cleveland County, where i t  was pro- 
bated soon after her death, and R. C. Ellis, tke husband of Ellen F. 
Ellis, and executor and sole beneficiary under the will, duly qualified 
as the executor of same before the clerk of the Superior Court of Cleve- 
land County. A certified copy of said will was forwarded to the clerk 
of the Superior Court of Haywood County and duly recorded in his  
office, and a caveat was filed to the certified copy of said will in the office 
of the clerk of the Superior Court of Haywood County." 
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The judgment of the court below was as follows: 
"This cause coming on to be heard, and being heard, before the under- 

signed Honorable T. D. Bryson, Judge, presiding and holding the 
November-December Term, 1923, of Haywood Superior Court, upon 
the motion of R. C. Ellis for the change of renue from Haywood County 
to Cle~reland County, and upon the answer filed in opposition to said 
motion, and upon the affidavit of Joshua Fitzgerald, Charlotte Fitz- 
gerald, Flora Fitzgerald and R. A. L. Hyatt, the court finds as a fact 
that the testatrix, Ellen F. Ellis, was not a resident of Cleveland County 
at  the time of her death and that she died in  Waynesville, Haywood 
County, North Carolina; that her will has been probated both in the 
county of Haywood and Cleveland; that she owns real estate in the 
county of Haywood and that all of the subscribing witnesses to her last 
will and testament reside in Haywood County, and that Haywood 
County is the proper place for the trial of said action. I t  is therefore 
considered, ordered and adjudged by the court that said motion be and 
the same is hereby denied, and said cause is retained in Haywood County 
for trial." 

To the judgment respondent excepted, assigned error, and appealed 
to the Supreme Court for the refusal of the court below to grant the 
motion to remove this cause to Cleveland County for trial. 

Norga t z  & W a r d  for caveators.  
R y b u r n  CE H o e y  a n d  A l l e y  & A l l e y  for respondent .  

CLARKSOK, J. From the agreed case it appears that the will of Ellen 
F. Ellis was filed in the office of the clerk of the Superior Court of 
Cleveland County shortly after her death. I t  mas duly probated in 
common form and R. C. Ellis, the husband of Ellen F. Ellis, sole bene- 
ficiary and executor under the mill, duly qualified as such executor. A 
certified copy of the will Tvas duly recorded in the office of the clerk of 
the Superior Court of Haywood County. A caveat to the certified copy 
of the will was filed in Haywood County before the clerk. 

The court below in the judgment says:'"The court finds as a fact 
that the testatrix, Ellen F. Ellis, not a resident of Cleveland County 
at the time of her death aud that she died in Waynesville, Haywood 
County, North Carolina.': 

R. C. Ellis, in his motion for removal, filed an affidavit, in part, as 
follolvs : 

"That Ellen F. Ellis was a legal resident of Shelby, Cleveland County, 
N. C., at the time of her death and had been domiciled in said Cleve- 
land County, h'. C., for more than 28 years preceding the date of her 
death, and a portion of her estate was situated in said county. 
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"That the said R. C. Ellis, husband of Ellen F. Ellis, sole beneficiary 
under said will, and named as executor thereof, has been a resident and 
domiciled in Cleveland County, K. C., for the past 30 yzars, and is now 
a resident of said county, and he duly qualified as executor of the will 
of the said Ellen F. Ellis before the clerk of the Superior Court of 
Cleveland County, Korth Carolina." 

The court below makes no finding as to the domicilc of R. C. Ellis, 
husband of Ellen I?. Ellis. A11 the positive evidence, as appears from 
the record, is that his domicile was in Cleveland County at the time 
his mife died. S o r  does the court find as a fact that Ellen F. Ellis was 
domiciled in Hayrood County, but only finds that she "was not a resi- 
dent of Clereland County at  the time of her death." 

S a s h ,  J., in Plumn~er ?;. Brandon, 40 N. C., 192, sayri: "The acquisi- 
tion of a nem- domicile does not depend simply upon the residence of the 
party; the fact of residence must be accompanied by an intention of 
permanently residing in the new domicile and of abando ling the former, 
in other words the change of domicile must be made manifest, aninto 
et fado, by the fact of residence and the intention to abandon. DeRon- 
neval v. DeBonnezal, 6 Eng. E. Rep., 502; 1 Clnrties, 856; Craigie v. 
Lezcin, 7 Eng. nE. Rep., 460; 3 Curties, 435. Sir Herberd J e ~ m e r  Treat, 
in the latter case, says the result of all the cases is that there must be 
the animus e t  factum, and that the principle is that a domicile, once ac- 
quired, remains until another is acquired, or the first abandoned; and 
that the length of residence is not important, provided the animus be 
there; if a person goes from one country to another with the intention 
of remaining that is sufficient, and whatever time he may have lived 
there is not enough, unless there be an intention of remaining. Again 
in the case of DeBonneval the same Judge lays down this principle, 'the 
presumption of law being that the domicile of origin subsists until a 
change of domicile is proved, the onus of proving the change is on the 
party alleging it, and the onus is not discharged by merely proving resi- 
dence in  another place, which is not inconsistent with an intention to 
return to the original domicile." 

19 C. J., p. 414, sec. 33, says: "Following out the theormy of an identity 
of person, the law fises the domiche of the wife by that of the husband, 
and denies to her during cohabitation the power of acqu~ring a domicile 
of her own separate and apart from him; and she cannot during such 
period of cohabitation effect a separate domicile by her intention that 
his domicile shall not be hers, even though assented to by him. The 
domicile of the husband is that of the wife only when the husband pro- 
vides a domicile where the wife may go and stay at  her will. Under 
modern statutes affecting the status of married women, it has been sug- 
gested that there is no reason why a mife may not accuire a separate 
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domicile for every purpose kno~vn to the law, and it has been held that 
she may do so whenever i t  is neccssary or proper, as where the husband 
has forfeited his marital rights by misconduct. But f h e  domicile of 
t he  husband i s  a t  least pr ima  facie t h e  clonzicile of the  u*ifc." (Italics 
ours.) 

I n  the instant case there was no evidence from the record of any 
disagreement or separation between R .  (T. Ellis and his wife, Ellen F. 
Ellis, as there n-as in  the case of Rec tor  v. Rec tor ,  IS6 K. C., 618. The 
court below did not find that  Ellen F. Ellis was dbmiciled in Haywood 
County when she died-apply these principles to the case before ns- 
as a general rule the domicile of the wife is that  of the  husband. The 
domicile of the husband is  a t  least pm'nza facie the domicile of the wife. 

I n  Smith v ,  X o r e h e a d ,  59 N.  C., 364, i t  mas said:  "This being so, 
the only remaining inquiry is, what effect the marriage had upon the 
domicile of the parties. Tpon this question nTe think the law is nell  
settled; i n  the case of W a r r e n d e r  v. W a r r e n d e r ,  9 Bligh. Rep., 89, before 
ihe House of Lords, i t  was laid down in the strongest terms that  the 
domicile of the husband drew to it,  in law, that  of the wife." 

I n  H i c k s  c. S k i n n e r ,  71 S. C., 543, it is  said:  "It must be held, how- 
ever, that upon the marriage the domicile of the wife, by construction 
of law, became that  of her husband." 

I t  will be noted that i n  divorce cases "The common-law rule that  the 
wife should bring her action for divorce in the domicile of her husband 
was changed by Rev., 1559, under the title of 'Venue,' providing that  
the summons be returnable to the county wherein the applicant resides, 
and by amendment, chapter 229, Public Laws 1915, making the sum- 
mons returnable to the county in which either the plaintiff or  defendant 
resides." W o o d  v. W o o d ,  181 iL'. C., 227. 

I n  T h a y e r  v. T h a y c r ,  ante ,  574, the plaintiff lired with his grand- 
father in Montgomery County. H e  was the illegitimate child of Mamie 
G. Hal l  and was nine years old. H i s  mother, JIamie G. Hall, was 
domiciled in Davidson County, and brought suit as next of friend for 
her illegitimate child in  Davidson County, which venue was upheld. 
A d a m s ,  J., in that  case said: "Domicile is of three kinds-domicile of 
origin, domicile of choice, and domicile of operation of law. As a 
general rule, the domicile of every person at his birth is  that  domicile 
of the person on whom he is  legally dependent, and in  case of illegiti- 
macy the domicile of origin is that  of the mother. A domicile of choice 
is a place where a person has chosen for himself, but an  unemancipated 
infant, being n o n  szii juris, cannot of his own volition select, acquire, 
or change his domicile. A domicile by operation of law is one which 
the law determines or attributes to a person, without regard to his inten- 
tion or the place where he  is actually living. I t  is consequential and 
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usually arises out of the legal domestic relations, as that of parent aud 
child, or that of the wife, resulting from marriage. I n  sccordance with 
these principles the domicile of a legitimate child during minority, as 
a general rule, follows that of the father, but the domicile of an ille- 
gitimate child is ordinarily governed by that of the mother." 

In  re R y a n ,  ante ,  5 6 9 ;  In  re X a r t i n ,  185 N.  C., 4'72; Reynolds  v. 
Cotton, N i l l s ,  177 N.  C., 412. 

From the findings of fact by the court below, the aglmeed case on ap- 
peal and the evidence, undisputed in  the record, as to the domicile of 
R. D. Ellis, the husband of Ellen F. Ellis, being in Cleveland County, 
we think, by construction of law, the domicile of Ellen 3'. Ellis was that 
of her husband, and the demand and motion for change of venue, made 
in apt time by respondent, should hare been granted. 

The cases cited in the brief of caveators as to the findings of fact by 
the court below, being ordinarily conclusire, have no application in the 
instant case. The court below did not find facts sufficient to show that 
Ellen F. Ellis was domiciled in I-Iaywood County. 

I n  Roanolis Rapids  7i. Patterson,  184 K. C., 137, the Court said: 
"When accurately used, 'domicile' and 'residence' are not convertible 
terms. Domicile is a person's fixed, permanent, established dwelling- 
place, as distinguished from his temporary, although actual place of 
residence." 

The findings of the court below that Ellen F .  Ellis mas not a resi- 
dent of Cleveland County at the time of her death doe5 not mean that 
her domicile was not in Cleveland County. Our Senators and Repre- 
sentatives in Congress are residents of Washington most of the time, 
but they are domiciled in this State. The clerks and officials in govern- 
mental departments in Washington and in Raleigh are residents in the 
respective places, but are domiciled in the different cities and places of 
the State other than where they reside. Frequently people in the State 
have homes in the cities and towns in the low country, and homes in 
the mountains, and are residents for many months of the year in their 
mountain homes, but their domicile is in the low country. By lam, 
ordinarily, the domicile of the wife is that of her husband. 

The judgment of the court below is reversed, and it is ordered that 
the cause be removed to the Superior Court of Clevelrmd County for 
trial. 

We have not discussed the other contentions made by respondent for 
removal; for the reasons given, it was unnecessary. The judgment is 

Reversed. 



N. C.] SPRING TERM, 1924. 845 

B. F. DELLIXGER, ADMISISTRATOR OF TILLMAN DELLINGER, v. ELLIOTT 
BUILDIKG CORIPAPr'Y, IKC., AND J. R. ABEE. 

(Filed 31 May, 1924.) 

1. E v i d e n c e c i v i l  A c t i o n e D y i n g  Declaration+Wrongful Death-Neg- 
l i g e n c e s t a t u t c s .  

In  case of the admission of dying declarations, a s  in criminal actions 
for homicide, the dying declarations of one whose wrongful death has 
been caused to be admissible upon the trial in an action to recover dam- 
ages for his wrongful death, must have been voluntarily made while the 
declarant Tvas in extremis or under a sense of impending death, and 
confined to the act of killing and the attendant circumstances forming 
a part of the re8 geata. C. S., 160. 

2. Employer a n d  Employe-Master and S e r v a n t E v i d e n c e - S a f e  Place 
t o  Work-Appeal a n d  Errol.--Objections a n d  Exceptions. 

The requirement that an employer furnish his employee a reasonably 
safe place and reasonably safe appliances to perform dangerous services 
in the course of his employment, is not confined to the rule that the 
employer furnish him with appliances that are known, approved and 
in general use, and when the evidence is competent on the general duty 
of the employer in this respect, its admission will not be held for error, 
when exception is broadly made without particularizing or separating 
the objectionable part. 

Where a witness has testified in his direct examination to competent 
substantive evidence, and his statement has been impeached or questioned 
on his cross-esamination, it  is competent for him to testify on his redirect 
examination to matters in corroboration of his former testimony that 
would not otherwise have been admissible; and where the plaintiff, in 
his action to recover for the wrongful death of his intestate, has testified 
to his physical condition competent upon the issue of damages, he may 
testify, on his redirect examination, after the cross-examination has 
sought to impeach this statement, that  his intestate had been accepted 
and had served in the United States Army four or five months, when 
confined to the personal knowledge of the witness of the fact. 

4. Pleadings-Evidence-Principal and  Agent - Segligence - Vice-Prin- 
cipal. 

In an action to recover for the wrongful death of plaintiff's intestate 
inrolving the question of the negligence of the defendant's vice-principal, 
i t  is not required that the complaint allege that the vice-principal was 
absent a t  the time of the injury, for the plaintiff to introduce evidence 
of this fact, and that another was acting in this capacity in his absence. 

3. E v i d e n c e S e g l i g c n c c R e s  Ipsa Loquitur--Burden of Proof-Con- 
tributory Negligeno-Instructions-Employer and Employee-Master 
and  Servant-Fellow Servants. 

Where there is evidence tending to show that the death of the plain- 
tiff's intestate was caused in the course of his employment by the falling 
of a derrick the defendant had furnished him to perform his duties, this 
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may be considered by the jury as a circumstance from which they may 
infer defendant's actionable negligence in furnishing a defective o r  in- 
sufficient or insecure appliance, under the doctrine of res ipsa loguitur, 
the burden of proof remaining on the plaintiff, and the correctness of an 
instruction to that effect is not necessarily impaired b:r evidence tending 
to show negligence on the part of the intestate or of kis fellow-servants. 

APPEAL by defendants from Long, J., at  the Janua1.y Special Term, 
1924, of BCRI~E. 

The  defendants were engaged in  putting up a building for a furniture 
~nanufactur ing  company in  Xorganton. The plaintijT7s intestate was 
one of the employees. R e  and seven or eight other men used a derrick 
in raising and placing heavy pieces of timber in the walls of the build- 
ing. They had raised and put i n  position between 75 and 100 pieces, 
and xhen  the plaintiff's intestate was "riding" one of the timbers the 
derrick gave way, the timber fell and the intestate w:is t h ro~vn  to the 
ground and injured. H e  died within a few hours. The plaintiff alleged 
that  the defendants were negligent i n  the  construction and operation 
of the derrick, that  they had failed to secure or anchor it with cables 
or braces, and that  the intestate's death was the proximate result of 
their negligence. 

The  defendants filed an  answer, and at the tr ial  the following verdict 
was returned : 

1. Was plaintiff's intestate injured and killed by the negligence of the 
defendants as alleged in the complaint? A. Yes. 

2. Did plaintiff's intestate, by his own negligence, c'oiitribute to the 
injury resulting in  his death, as alleged in the ansv7er? A. KO. 

3. Did plaintiff's intestate voluntarily assume the i.isk of receiving 
thr  illjury resulting in his d ~ a t h ,  as alleged in the an!>wer ? A. S o .  

4. What damage, if any, has plaintiff sustained? A. $5,000. 
Judgment for the plaintiff and appeal by the  defendants. 

Spainhour R. JIul1, S. J .  Emin,  and S.  J .  Ervin, Jr., for plaintif. 
- 4  l s ~ r y  & Ercin and 11'. A .  Self for defendants. 

, \ ~ i ~ r s ,  J. The  plaintiff offered in e~ idence  the  intestate's dying 
declarations as to the cause of his injury. Cpon clbjectian by the 
defendants, the judge granted their counsel a preliminary examination 
on this point, and in response the witness said:  '(He (the intestate) told 
me he could not get well; said a block had done i t ;  s;iicl he  could not 
live; told nie what to do with his wife and things; szid i t  had Id led  
h im;  for me to attend to his wife and look after her, and what he had. 
H c  asked me then about these other boys, and how many of them were 
billed. At  the time lie said he  could not get well Dr .  Phifer  n a s  in 
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the house-in and out-when he was tallring. I do not knov  if he v a s  
m a r  enough to hear ~ v h a t  he said-he was out and in-going aro~inrl 
there. I could not tell you n h o  v7as in. W e  were in a room this way, 
in the hospital. 1 don't knon. if anybody else heard his dying declara- 
t ion;  I could not tell you." 

The following el-idence was then admitted, and the defendants ex- 
cepted: "He said the block and chain had hit him here (indicating) ; said 
this is what killed me-the block and chain hit him. After he told rile 
he could not get well, he  told how the accident occurred. I asked Iiim. 
H e  told me  hen the derrick fell-11-hen h r  realized it was falling-he 
said his foreman v a s  jumping-all jumping off ;  and said, 'That x i s  
tlle last I saw of them.' I said, 'Mr. -1bee was riot there,' and he said, 
' A h .  Hauser was the mail looking after it nhen A h .  M e e  was not there.' 
I said, 'I have not heard of it yet; I don't lriiow v h o  Tvas hurt.' HP 
turned his lieatl over from me. At the time tlie derrick fell, he said 
t h e -  Jvere lifting a piece of timber-him and the fore~ilail x7as together; 
then spoke that X r .  Hauser was the man." 

At the session of 1919 tlle Legislature amended section 50 of the 
Rcl-isal (C. S., 160) by adding tlicreto the followiiig paragraph: "111 

all actions hrouglit under this section, the dying declarations of the 
tleccascd as to t l ~ e  cause of his death shall be admissible in evidence, in 
like niarmcr and under the same rules as dying cleclarations of tlie 
deceased in crinlirlal actions for homicide are now received in e\ idence." 
Public Laws 1919, ch. 29. 

111  1wosccutioris for homicide, the declaratioils of tlie cleceasrd, T-olnn- 
tarily inade whilc in  pmfrcnlis ,  u ide r  a sense of impending death, con- 
ceri~ing the act of killing, and the facts and circumstances forming a 
11art of the res gcs fn~  are admissible, where the clcccased would br a com- 
pctmit TT itiicss if liring. As in llomicide, the declaratio~is must be 
restricted to the act of killing and the attendant circunistailces; so, in 
ail action to recorer daniagrs for vroligful death, the declaratioi~s of the 
cleceasecl are restricted by tlle terms of tlie statute to the causr of the 
tleath. S. r .  S l i e l t o n ,  47 X. C., 360; 8. v. *11ills, 9 1  N. C., ,594; 8. c. 
. J e / f ~ r s o n ,  125 S. C., 712; 8. I > .  T ~ a c h ~ y ,  135 N. C., 587; S. 1 % .  Rohnnon, 
142 S. C'., 69:; A'. c. I I a l l ,  1 %  9. C'., 806; Ta tham z>. X f g .  Co., 180 
S. C., 627; TT7i1liccms 1.. R. R., 182 I\-. C., 267, 2 7 3 .  

The defendants excepted on the ground that this pri i~ciple n as ignored. 
T l ~ e y  Fay the declarations were i ~ o t  restricted to the circwnstalices attcnd- 
aiit ~1poi1 tlle injury. Tlle refcrciice to Iiauscr, i t  nil1 be ~ ~ o t c d ,  naq a 
part of the intestate's description of the surroundings uiiclcr vhich the 
injury occurred-a. part of the Tes g c s f ~ .  Tlle language was this : "At 
the time tlie derrick fell, he wid  they Tvere lifting a piece of timber- 
llim and tlie forcman n as togethtr ;  then spoke that A h .  Hauser was the 
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man." Moreover, there was no exception to the specific declaration, 
"Hauser was the man looking after it when Mr. Abec was not there." 
Such exception was essential, for a general exception to the admission of 
evidence will not be considered unless all the evidence objected to is 
incompetent. Burnhardt v. Smith, 86 N. C., 479; Smiley v. Pearce, 
98 N.  C., 185; Rollins v. Wicker, 154 X. C., 559, 563; Phillips v. Land 
Co., 174 X. C., 542. 

Exception was taken to the plaintiff's testimony t h ~ t  he had seen a 
thousand derricks, and that all, except the one used by the intestate, 
were equipped with guy wires; and to the testimony of Horace Moses, 
that the derrick, before the injury, "was shaky-it shc~ok-shook all it 
could"; that "all other derricks he had seen mere different, in that they 
had guy wires, and that this one did not conform to the rule"; and that 
"Mr. Dellinger says to me, 'Do you want a job?' I said, 'Yes, sir.' 
Mr. Hauser says, 'I suppose you can get a job if you want it.' I says, 
'I don't want a job here; this is dangerous; I hain't ready to die yet.' " 

The defendants do not intend, by this exception, to assail the doctrine 
that it was the duty of the defendants to exercise due care to provide 
for the intestate reasonably safe appliances with which to do his work, 
but they say th& evidence was not competent upon the question whether 
they had neglected to perform their duty in this respect. They contend 
that the apparatus used for hoisting the timber was not such-a derrick 
as is usually supported by guy wires, but an appliance of a different 
character, and that the admission of the evidence implied its unsafe 
condition because it was not held in  position by cables or braces. 

As we understand the record. the evidence was admitted on another 
theory. I n  the complaint the appliance was described as a derrick, and 
the plaintiff contended that even if it fell short of the technical defini- 
tion, it was spoken of and treated as a derrick during the trial, and, as 
constructed, was not such as was approved and in general use. I n  
Ainsley v. Lumber Co., 165 K. C., 122, the Court approved the doctrine 
that the employer's duty with respect to providing for his employees 
such machinery, implements and appliances as are known, approved and 
in general use, while peremptory in its terms and effeci, is in addition 
to the more general one of supplying such as are reasonably safe and 
suitable, and that both are included in the general obligztion resting on 
the employer to exercise the care of a prudent man in looking after the 
safety of his employees. The use of machinery and appliances which 
are approved and in general use does not necessarily acquit the master 
of liability. There are other respects in which he must exercise due 
care. Hornthal t i .  R. R., 167 N. C., 627; Dunn v. Ll~mber Co., 172 
K. C., 129; Cook v. Mfg. Co., 182 N. C., 205; Gaifher u.  Clement, 183 
K. C., 451. I n  this view, the evidence was properly admitted. I f  the 
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derrick was not a complicated piece of machinery, its operation involved 
elements of danger which placed it outside the category of simple tools. 

On his cross-examination the plaintiff testified that the intestate, a t  
the time of his injury, "was a strong, healthy young fellow"; and, on 
the redirect examination, that after being accepted by the board he 
served in the army four or fire months. To the latter evidence the 
defendants excepted. 

I t  is true that the trial judge should exclude evidence which is foreign 
to the issues, or insufficient for legitimate use, or illegal as tending only 
to excite the passion, arouse the prejudice, awaken the sympathy, or 
warp the judgment of the jury (Shepherd 2%. Lumber Co., 166 X. C., 
130) ; but here the evidence was confined to the personal knowledge of 
the witness and was ostensibly admitted, after cross-examination, in 
explanation and corroboration of his former testimony. I n  this we see 
no reversible error. The same principle applies, in our opinion, to the 
admission of the plaintiff's affidavit and the clerk's order for the exami- 
nation before the trial of the defendant Bbee. The plaintiff testified, 
on his cross-examination, that he had tried to ascertain from Abee the 
men who mere at  work with the intestate when he was injured, ~ n d  that 
Abee at first promised to give him their names, and afterwards refused 
to do so, and that the examination of the defendant was necessary-. The 
judge admitted the affidavit and order, only so far as they tended to cor- 
roborate the previous statements of the witness, and was carrr'ul to 
restrict the e~~idence to this purpose. The affidavit was not read In the 
presence of the jury, and it was referred to in the argument onlv to 
show that an affidavit and order were necessary to get the der.red 
information. The defendants contend that they did not object to 
that the witness had made the affidavit, or attempt to impeach 17iin in 
this particular, and that the evidence for this reason was not adn mible 
in corroboration. I n  several respects, however, the witness .vas im- 
peached. Indeed, this was no doubt the object of the cross-exa nination. 
In S. v. Bcthea, 186 h'. C., 22, it was said: "This Court has often held 
that whenever a witness has given evidence in a trial, and his credi- 
bility is impugned, whether by proof of bad character or by his contra- 
dictory statements, or by testimony contradicting him, or by cross- 
examination tending to impeach his veracity or memory, or by his rela- 
tionship to the cause or to the party for whom he testified, it is permis- 
sible to corroborate and support his credibility by evidence tending to 
restore confidence in his veracity and in  the truthfulness of his testi- 
mony. Such corroborating evidence may include previous statements, 
whether near or remote, and whether made pending the controversy or 
ante litem motam. John.son v. Patterson, 9 N .  C., 183; S. v. George, 
30 X. C., 324; Hoke IJ. Fleming, 32 N .  C., 263; lllarch v. Harrell, 46 
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N. C., 329; Jones v. Jones, 80 N.  C., 247; Roberts v. I'oberfs, 82 N .  C., 
30;  Davis v. Council, 92 IT. C., 726; S. 2 ) .  Brabham, 108 N.  C., 793; 
S. 2.. Ezum,  138 N .  C., 600; Cuthbertson v. Austin, 152 N.  C.,  336; 
Bowman v. Blankenship, 165 K. C., 519; Belk v. Beli., 175 N .  C., 69;  
S. v. Rrout,  183 N. C., 804." 

Exception was noted to the testimony of Horace Moses that  Hauser 
gave directions or instructions when Abee was absent; that  he  acted as 
dbee's alter ego. True, there is no allegation in thl? complaint that  
Hauser was vice-principal of the defendants; but there was other evi- 
dence, not excepted to, tending to show that  Abee was not present when 
the injury occurred, and that in his absence Hauser was in control. 
There was also e~ idence  that  Hauser temporarily directed the work. 
To require the plaintiff to set out in the complaint tl-e name of every 
one placed in authority during the foreman's temporaiy absence would 
impose a difficult, if not insuperable, task. Whether l-lauser was serv- 
ing in the capacity of foreman while dbee  was absent was a question of 
fact, and was properly submitted to the jury, under the circumstances 
disclosed by the record. 

H i s  Honor gave this instruction: "The fact that  t h ~  derrick fell and 
injured and killed the intestate, if you find that  it did fal l  and injure 
and kill him, is a circumstance from which you ha re  a right to find or 
infer that  the derrick was in some way defective cr insufficient or 
insecure, and that  its fall was due to or caused by some negligence on 
the part of the defendants." 

The defendants ~~xceptcd ,  on the ground tha t  the instruction not only 
withheld from the jury's consideration any evidence z~f negligence 011 

the par t  of the plaintiff's intestate or of a fellow-servant, but declared, 
in effect, that "the thing speaks for itself." They now challenge the 
application of the doctrine of rcs ipsa l o q ~ ~ i f u r ,  and contend that it 
obtains only where in jury  is  sustained under such ckums tances  as 
logically tend to establish negligence. 

I n  Xaunders 21. R. R., 185 N. C., 250, the doctrine is discussed and 
the distinction drawn between cases in which the machinery or appli- 
ance is under the management of the employer and those in which it is 
not. Several cases are there cited, among them Wombicl v. Grocery Po., 
135 S. C., 474, in which the falling of an  e l e ~ a t o r  was held to be e ~ i -  
dence of negligence, the Court applying the principle stated in  Ellis I:. 

R. R.,  24 K. C., 138, that, "-llthough the burden is on the plaintiff to 
show negligence causing damage, when he  shows damage resulting from 
the act of the defendant, which act, with the exertion of proper care, 
docs not ordinarily produce damage, he makes out a prima facie case of 
negligence." Undoubtedly, the falling of the elevator was evidence of 
negligence in its construction, maintenance or operalion. The  jury 
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were permitted to determine whether the defendants were negligent and 
whether their negligence was the proximate cause of the intestate's 
injury and death. The correctness of the instruction mas in no may 
impaired by evidence tending to show negligence on the part of the 
intestate or his fellow-servants. 

We hare given careful attention to the remaining exceptions, and 
have been unable to find any error which entitles the defendants to a 
new trial. 

No error. 

FEDERAL LAR'D BASK O F  COLUMBIA ET AL. V. ATLAS ASSURASCE 
COMPANY. 

(Filed 22 January, 1924.) 

APPEAL by plaintiffs from Lane, J., at June Term, 1923, of BUN- 
COMBE. 

Civil action, to recover for loss by fire under a policy of insurance 
issued by the defendant. 

From a judgment of nonsuit, entered at  the close of all the evidence, 
the plaintiffs appeal. 

Xark  W .  Brown for plaintiffs. 
Tillett & Guthrie for defendant. 

PER CCRIAAI. Re~yersed and remanded, on authority of Federal Lctncl 
Bank o f  Columbia et al. v. Globe and Rutgers Fire Insurance Company, 
ante, 97, this day decided. 

Reversed. 

R. L. JESNETTE ET UX. V. T. J. XANK ET AL. 

(Filed 20 February, 1924.) 

11 Term, APPEAL by defendants from Allen, J., at September Specia 
1933, of HYDE. 

Civil action to recover damages for an alleged negligent injury to 
plaintiffs' crops and lands occasioned by defendants' failure to keep in 
proper condition their portion of a common canal constructed for the 
drainage of the lands of both plaintiffs and defendants, adjacent land- 
orners. 

From a verdict and judgment in favor of plaintiffs, defendants 
appeal. 
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Walter L. Spencer for plaintiffs. 
S .  8. Mann, Thos. S .  Long, and Daniel & Carter for defendants. 

PER CURIAM. A careful perusal of the present reco1.d leaves us with 
the impression that the case has been tried substantially in accordance 
with the law bearing on the subject, and that the validity of the trial 
should be sustained. All matters in dispute have been settled by the 
verdict, and no action or ruling on the part of the t r i ~ l  court has been 
discovered by us which we apprehend should be held for reversible error. 

The verdict and judgment will be upheld. 
No error. 

B. D. JOHNSON v. J. F. MURPHY ET AI. 

(Filed 12 March, 1934.) 

APPEAL by defendants from Grady, J. ,  at August Term, 1923, of 
DUPLIN. 

George R. Ward for plaintiff. 
Oscar B. Turner for defendants. 

PER CURIAM. For the reasons given in Johnson v. Murphy et al., 
ante, 384, the judgment is reversed and the cause remanded for addi- 
tional facts. 

Reversed and remanded. 

J. B. GILLAM v. THE TOWN O F  VINDSCIR. 

(Filed 12 March, 1924.) 

APPEAL by plaintiff from Daniels, J., at May Term, 1923, of BERTIE. 
Civil action in trespass and to establish plaintiff's ownership to a lot 

of land located in the town of Windsor. The jury returned the follow- 
ing verdict : 

"1. I s  plaintiff owner of the land described in  the complaint? 
Answer : Yes. 

''2. Have defendants an easement over the lands described in com- 
plaint ? Answer : Yes. 

"3. Have defendants trespassed upon the lands, as alleged in the com- 
plaint? Answer: " 
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Judgment on the verdict in favor of the defendant, from which plain- 
tiff appeals. 

R. C. Bridger, Harry W.  Stubbs, Alex Lassiter, and Aydlett (e. Simp- 
son for plaintiff. 

Gillam B Davenport and Winsfon (e. ,Vatthews for defendant. 

PER CURIAM. The only material exceptions presented on the appeal 
are those directed to portions of the charge. d careful perusal of the 
record confirms us in the belief that the cause has been tried in substan- 
tial accord with the decisions relating to the question involved. The 
case presents no new or novel point of lam which would seem to warrant 
an extended discussion, or which we apprehend xould be helpful or 
beneficial to the profession. We have discovered nothing which would 
entitle the' plaintiff to a new trial. Hence the rerdict and judgment 
entered below will be upheld. 

xo error. 

F. G. EVERETT v. R. M. WILLIAMS AND THE WILLIAMS COMPANY. 

(Filed 26 March, 1924.) 

APPEAL by defendants from Cranmer, J., at February Term, 1923, of 
ROBESON. 

Ciril action, indebitatus assztmpsit, tried upon the following issue: 
('In ~vhat  amount, if any, are the defendants indebted to the plaintiff? 

Answer : $393 and interest." 
Judgment on the verdict for plaintiff. Defendants appeal, assigning 

errors. 

XcLean, Varser, illcLean B Stacy for plaintiff. 
XcKinnon, Fuller B XcKinnon for defendants. 

PER CURIAM. A careful perusal of the present record leaves us with 
the impression that the case has been tried substantially in agreement 
with the law bearing on the subject, and that the ralidity of the trial 
should be sustained. All matters in dispute have been settled by the 
verdict, and no action or ruling on the part of the trial court has been 
discovered by us which we apprehend should be held for reversible error. 

The verdict and judgment will be upheld. 
No error. 
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BEAM 9. R. R . ;  S. v. DISOK. 

G. M. BELM, ADMISISTRATOR H E R B E R T  L. JONES,  v. iIEABOARD AIR 
LINE RAILWAY COMPANY. 

APPEAL by plaintiff from Culvert, J., at August Term, 1923, of 
FRAXKLIK. 

Civil action to recover damages for an alleged negligent killing of 
plaintiff's intestate. 

Upon denial of liability and issues joined, there lvas a verdict and 
judgment for the defendant. Plaintiff appeals, assignmg errors. 

Jas. H.  Pou, W .  1V. Person, G. X .  Beam, and W .  H .  Yarborouglz for 
plaintiff. 

.Xurray Allen and B. T .  Holden for defendant. 

PER CURIAAI. The trial of this cause reduced itself -0 a controversy 
over issues of fact, which the jury alone could determine. A careful 
perusal of the record convinces us that the case has been tried substan- 
tially in accord with the settled principles of law bearin4 on the subject, 
and we have discovered no ruling or action on the part of the trial 
court which would seem to require another hearing. The case presents 
no new question. 

No error. 

STATE v. NEAL DISON. 

(Filed 9 April, 1924.) 

APPEAL by defendant from Lane, J., at October Term, 1923, of SURRY. 
Criminal prosecution, tried upon an indictment charging defendant 

with an assault with intent to commit rape. 
From an adverse verdict, and judgment pronounced thereon, the de- 

fendant appeals. 

Attorney-General Xanning and dssistant Attorney-Gen,eral S a s h  for 
the State. 

J .  H.  Folger for defendant. 

PER CURIAM. The only exception presented on the record is the one 
directed to the refusal of the trial court to grant the dei'endant's motion 
for dismissal of the action or for judgment as of nonsuit, made under 
C. S., 4643, after the State had produced its evidence and rested its case. 



S. C.] SPRING TERM, 1924. 835 

T'ie~ring the evidence in the light most farorable to the State, the 
accepted position on a motion of this kind, we think the  trial court was 
justified in submitting the case to the jury, and that the rerdict is sup- 
ported by the evidence. 

X o  benefit 11-ould be derived from detailing the testimony, as the only 
question before us is whether it is sufficient to carry the case to the jury, 
and we think it is. 8. c .  TT'illiams, 186 S. C., 627; S. v. X a s s ~ y ,  86 
x. C., 658. 

S o  error. 

SABKEL H. SHEARER h SON T. J. F. HERRISG.  

(Filed 9 April, 1921.) 

MOTION to set aside judgment for irregularity and for surprise and 
excusable neglect, heard before C'ranmer, J . ,  at  September Term, 1823, 
of PEKDER. 

The court, on affidavits submitted, made a n  adequatk finding of fact, 
and, being of opinion that the judgment considered had been entered 
contrary to the course and practice of the court, adjudged that same be 
set aside for irregularity, and defendant excepted and appealed. 

,J. T .  B land  for plaintif f .  
S t evens ,  Beasley  & S f e r e n s ,  and W e e k s  & C o x  for defendant .  

PER C~RIAAI .  The  facts in e~~ idence  and the findings of his Honor 
are in full support of the order setting aside the judgment for irregu- 
larity. There are  also facts in evidence tending to uphold his Honor's 
present judgment on the ground of surprise and excusable neglect. On 
careful perusal of the record, we are  of opinion that  there is no error, 
and the judgment of the lower court is 

Afirmed. 

HAMMOND & BELL v. D. J. GEROCK. 

(Filed 9 April, 1924.) 

,\PPEAI, by plaintiff from K e w ,  J.,  at  October Term, 1925, of HERT- 
FORD. 

Civil action in contract, to recover for goods alleged to have been sold 
and delivered. 

From a verdict and judgment in favor of defendant, plaintiff' appeals. 
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R. C. ,Bridger for plaintiff. 
Walter R. Johnson, for defendant. 

PER CURIAM. Upon sufficient evidence, the jury have found, in 
answer to an issue submitted to them, that the goods shipped by plaintiff 
did not come up to sample and were not of the quality of goods sold by 
plaintiff's agent to the defendant. No valid contract of sale having been 
made between the parties, and the goods having been returned to the 
plaintiff, recovery was properly denied. A careful perusal of the record 
convinces us that the case has been tried substantially in agreement with 
the law bearing on the subject, and no ruling or action on the part of 
the trial court has been discovered by us which we appl-ehend should be 
held for reversible error. 

The verdict and judgment will be upheld. 
Xo error. 

B. E. PARHAM r. W. A. BDARIS COMPAXY. 

(Filed 9 April, 1924.) 

APPEAL by defendant from Devin, J., at October Term, 1923, of 
GIWNVILLE. 

Civil action, to recover damages for an alleged negligent injury to 
plaintiff's tobacco. 

From a verdict and judgment in fayor of plaintiff, defendant appeals, 
assigning errors. 

Hicks & Stem for plaintif. 
Parham & Lassiter and D. G. Rrummitt for defendant. 

PER CURIAM. Upon controverted issues of fact, the jury has deter- 
mined the case in  favor of plaintiff. A careful perusd of the record 
convinces us that the case has been tried substantially in agreement with 
the law bearing on the subject, and we have discovered no ruling or 
action on the part of the trial court which me apprehend should be held 
for reversible error. There is nothing on the record which entitles the 
defendant to a new trial. The verdict and judgment wjll be upheld. 

No error. 



K. C.] S P R I N G  TERM, 1924. 857 

HATTIE  B. HORNER, ADMINISTRATRIX OF J. T. HORNER, v. T H E  HOME 
INSURAXCE COMPANY O F  NEW YORK. 

(Filed 16 April, 1924.) 

APPEAL by defendant from Sinclair, J., at October Term, 1923, of 
CUMBERLAND. 

Civil action tried upon the following issues: 
"1. Was the Grant automobile described in  defendant's policy No. 

Au-1128 stolen during the currency of said policy, as alleged in the 
complaint? A. Yes. 

"2. Was plaintiff's intestate the owner of the Grant automobile de- 
scribed in the complaint at the time it disappeared from his garage? 
A. Yes. 

"3. I s  the car now in the possession of J. -4. McGougan, Raeford, 
N. C., the same car as the one referred to in the complaint? A. Yes. 

"4. What sum, if any, is the plaintiff entitled to recover of the d e  
fendant on said policy on account of said car having been stolen? A. 
$1,000 with interest from May, 1922, until paid." 

Judgment on the verdict for plaintiff. Defendant "appeals. 

W .  C. Downing and Nimocks & Ximocks for plaintiff. 
Cook & Cook and S.  C .  il.c[cPhai& for defendant. 

PER CURIAM. Several serious exceptions are entered on the record, 
but a careful perusal of the whole case confirms us in the belief that 
no violence has been done to any legal ~ r inc ip le  in  the trial of the 
cause. Hence the judgment will be upheld. The appeal presents no 
new or novel point of law which would seem to warrant an extended 
discussion, or which we apprehend would be helpful or beneficial to the 
profession. We have discovered no legal or reversible error on the part 
of the trial court. 

No error. 

STATE o. DOCKERY BROOKS AND WILL F R E D  LOCKLEAR. 

(Filed 23 April, 1924.) 

APPEAL by defendant Brooks from Long, J., at October Special Term, 
1923, of Rosssox. 

Criminal prosecution wherein Will Fred Locklear was indicated for an 
assault and battery with a deadly weapon, to wit, a shotgun, upon one 
Herbert Lowry, with intent to kill, and Dockery Brooks was charged 
i n  the same bill of indictment with aiding and abetting in the commis- 
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sion of said crime; and also the said Locklear and Brooks were charged 
in another bill of indictment with resisting an officer while attempting 
to discharge the duties of his office. 

The verdict of the jury was "Guilty') under both indictments. From 
the judgment pronounced thereon, the defendant 3ockery Brooks 
appeals. 

Attorney-General Xanning, Assistant Attorney-General ,Trash, and 
Varser, HcLean & Stacy for the State. 

E. J .  & L. L. Britt and Smith R. McQueen for dejendant Dockery 
Brooks. 

PER CURIAM. We are convinced from a careful examination of the 
record that the instant case has been tried in substantial compliance 
with the law bearing on the subject, and no ruling or action on the part 
of the trial court has been discovered by us which we apprehend should 
be held for reversible or prejudicial error. The validity of the trial 
must be upheld. 

N O  error. 

R. A, MARSHALL v. RIECKLENBURG HIGHWAY COMhIISSION. 

(Filed 30 April, 1924.) 

APPEAL by defendant from Stack, J., at February Term, 1924, of 
NECKLENBURQ. 

Civil action, to recover damages for the relocating cf a public road 
through the lands of the plaintiff. 

From a verdict and judgment in favor of plaintiff the defendant 
appeals, assigning errors. 

No counsel contra. 
J .  L. DeLaney for defendant. 

PER CURIAM. Defendant's chief exceptions, as stressed on the argu- 
ment and in  its brief, are those directed to portions of the court's charge 
on the measure of damages. Construing the charge as a whole, as we 
are required to do, we do not think it is susceptible to any serious defect. 
The case seems to have been tried in substantial compliarice with the law 
bearing on the subject, and no ruling or action on the part of the trial 
court has been discovered by us which we apprehend should be held for 
reversible error. 

The validity of the proceeding will be upheld. 
Xo error. 
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R U T H E R F O R D  HOSPITAL v. T H E  FLORENCE MILLS. 

(Filed 21 Mag, 1924.) 

APPEAL by defendant from Ray, J., at August Term, 1923, of RUTH- 
ERFORD. 

Civil action, to recover for medical, surgical and professional services 
rendered one of defendant's employees at the instance of defendant's 
superintendent. 

From a verdict and judgment in favor of plaintiff the defendant 
appeals. 

Solomon Gallert for plaintiff. 
Quinn, Hamrick d Harris for defendant. 

PER CFRIAM. Defendant relies chiefly upon its demurrer to the evi- 
dence and motion for judgment as of nonsuit. Viewing the testimony 
in the most favorable light for the plaintiff, the accepted position on a 
motion of this kind, we think the trial court was justified in svbmitting 
the case to the jury, and that the verdict is warranted by the eridence. 
A careful perusal of the entire record leaves us with the impreseion that 
the cause has been tried substantially in agreement with the law bearing 
on the subject, and that the rerdict and judgment should be 1.pheld. 
Miller c. Cornell, ante, 550. 

S o  error. 

CITIZENS H O T E L  COMPANY v. E. D. LATTA, Jw. 

(Filed 31 Nay, 1924.) 

APPEAL by defendant from Stack, J., at February Term, 1924, of 
MECKLENBURG. 

Civil action, tried upon the following issues: 
"1. Did the defendant execute the subscription contract introduced 

in evidence as plaintiff's Exhibit 1 2  A. Yes (by consent). 
"2. Was the condition of the subscription contract that subscriptions 

for $750,000 shall be secured within six months from 1 April, 1920, 
complied with? A. Yes. 

"3. Was the condition of the said subscription contract that a valid 
proposal for a contract to lease the proposed hotel shall be received 
from a responsible party within 1 2  months from 1 April, 1920, the 
rent to be not less than 6 per cent return on the investment and the 
lessee to pay all taxes, insurance and upkeep, complied with? A. Yes. 
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"4. I n  what amount, if any, is the defendant indebted to the plain- 
tiff? A. $100 and interest from 10 January, 1922." 

From a judgment on the verdict in favor of plaintiff the defendant 
appeals, assigning krrors. 

Pharr, Bell & Sparrozc and Thaddeus A. Adam fcr plaintif. 
Cansler & Cansler and Tillett & Guthm'e for defendant. 

PER CURIAM. The case of Hotel Co. v. Latta, 186 X. C., 709, is, in  
many respects, similar to the one at bar. The only mriterial difference 
being that the present defendant was not one of the or ginal incorpora- 
tors of the plaintiff company, nor was he one of the trustees named in 
the uniform stock-subscription contract; but he did s gn one of these 
contracts, and, under the verdict rendered, we think he is bound by his 
subscription. I t  would only be a work of supererogation to restate the 
settled principles of law under which the instant case is clearly brought 
by the jury's verdict. We have given the record a ver,y careful exami- 
nation. Considering it i n  the light of presumption against error, the 
accepted position on all appeals ( I n  re Smith's Will, 163 N .  C., 464), 
we think the exceptions should be resolved in favor of' the validity of 
the trial. 

KO benefit would be derived from a discussion, seriatim, of the several 
assignments of error, as they present no new or novel point of law not 
heretofore settled bv our decisions. 

From our in\-estigation of the record we are constrained to believe 
that the verdict and judgment should be upheld. I t  is so ordered. 

No error. 

CLARKSOX, J., did not sit. 

GILLILAND S T I K E L E A T H E R  ET AL. V. ASHEVILLE PARK COMPANY. 

(Filed 31 May, 1924.) 

APPEAL by plaintiff from McElroy, J., at September Term, 1923, of 
BUKCOMBE. 

- Martin, Rollins & Wright and Marcus Erwin for p1c:intiffs. 
Mark W .  Brown for defendant. 

PER CURIAM. The plaintiffs brought suit to recover certain commis- 
sions alleged to be due for services rendered the defendant in  the sale 
of land. At the close of the evidence the judge dism.ssed the action 
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as in case of nonsuit, and the plaintiff appealed. The evidence covers 
more than sixty printed pages and a minute statement of the portion 
most favorable to the plaintiff need not be made. I t  is sufficient to say 
that while we express no opinion as to the weight of the evidence, we 
think there was more than a scintilla to sustain the plaintiff's conten- 
tion. The judgment is 

Reversed. 

J. L. OWEN v. SUNCREST LUMBER COMPANY ET AL. 

(Filed 31 Nay, 1924.) 

APPEAL by defendant from McElroy, J., at February Term, 1924, of 
HAP WOOD. 

Civil action to recover damages for an alleged negligent injury. 
The usual issues of negligence, contributory negligence, assumption 

of risk and damages were submitted to the jury and answered by them 
in faror of the plaintiff. Judgment on the verdict. Defendant appeals. 

&mathers d? Robinson and Morgan & Ward for plaintiff. 
Alley d? Alley and Xerrimon, Adams & Johnston for defendant. 

PER CURIAII. X careful perusal of the record fails to %isclose any 
reversible or prejudicial error committed on the trial. The case was 
before us at the Spring Term, 1923, 185 N. C., 612, when a new trial 
was granted for error in the charge. 

We hal-e found no error on the present record, hence the verdict arid 
judgment will be upheld. 

S o  error. 

GEORGE MOODY v. KITCHIN LUMBER COMPANY. 

(Filed 31 May, 1924.) 

APPEAL by defendant from McElroy, J., at March Term, 1924, of 
GRAHAM. 

Civil action to recorer damages for an alleged negligent injury. 
The usual issues of negligence, contributory negligence, assumption 

of risk and damages were submitted to the jury and answered by them 
in favor of the plaintiff. From the judgment rendered thereon the 
defendant appeals, assigning errors. 
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~ V o o d y  (e. Xoody  for plaintiff 
R. L. Plzillips for defendant. 

PER CURIAJI. The exception chiefly relied upon by ihe defendant, as 
stressed on the argument and in its brief, is the one directed to the 
refusal of the court to grant its motion for judgmert as of nonsuit, 
made first at  the close of the plaintiff's evidence, and renewed at the 
close of all the evidence. C. S., 567 .  A careful perur~al of the record 
leaves us with the impression that the case was properly submitted to 
the jury. 

X O  benefit would be derived from detailing the testimony of the 
several witnesses, as the only question presented is whether, in its 
entirety, i t  is sufficient to carry the case to the jury, and me think it is. 

No error. 

W. P .  GRANT v. TALLASSEE POWER COMPANY. 

(Filed 31 May, 1924.) 

APPEAL by defendant from Bryson,  J., at September Term, 1923, of 
GRAHAM. 

Civil action to recover damages for an alleged negligent injury. 
The usual issues of negligence, contributory negligence, assumption 

of risk and damages were submitted to the jury and answered by them 
in favor of the plaintiff. From the judgment rendered on the verdict 
defendant appeals, assigning errors. 

J .  3. Noody,  T .  A. Morphew, and T .  M .  Jenkins for plaintiff. 
R. L. Phillips and A'?. IY. Black for defendant. 

PER CURIAM. The single exception presented on the appeal is the one 
directed to the refusal of the court to grant the defendsnt's motion for 
judgment as of nonsuit, made first at  the close of the plaintiff's evi- 
dence, and renewed at the close of all the evidence. C. S., 567 .  Viewing 
the evidence in its most favorable light for the plaint ff,  the accepted 
position on a motion of this kind, we think the trial court was justified 
in submitting the case to the jury, and that the verdict is warranted 
by the evidence. 

No benefit would be derived from setting out in detail the testimony 
of the several witnesses, as the only question before us is whether i t  is 
sufficient, taken in its entirety, to carry the case to t1,e jury, and we 
think it is. 

No error. 
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G .  P. CONNOR r. SUKCREST LUMBER CONPAT\'T ET AL. 

(Filed 31 Mar, 1924.) 

APPEAL by defendant from XcElroy, J . ,  at February Term, 1924, of 
HAY WOOD. 

Ciril action to recover damages for an alleged negligent injury. 
The usual issues of negligence, contributory negligence and damages 

vere submitted to the jury and answered by them in faror of the plain- 
tiff. Judgment on the verdict. Defendant appeals. 

Xorgan Le. Ward for plaintif. 
X a r f i n ,  Rollins Le. Tl'right, Alley R. Alley, and Merrimon, Adams R. 

Johnston for defendant. 

PER CTRIAM. rpon warmly contested issues of fact, the jury re- 
turned a ~rerdict in favor of the plaintiff. We have found no sufficient 
reason for disturbing the result of the trial. Hence the verdict and 
judgment will be upheld. 

The record presents no new or novel point of law not heretofore 
settled by our decisions, and it would only be a work of supererogation, 
or "threshing over old straw," to discuss the exceptions seriatim. No 
error has been made to appear. 

S o  error. 

A. B. McCARTER v. ATLANTA AND CHARLOTTE AIR LINE RAILWAY 
COMPANY AND THE SOUTHERS RAILWAY COJIPANT. 

(Filed 31 May, 1924.) 

Appeal and Error-Precedent-Divided Court. 
When the Supreme Court is equall~ divided on appeal, the judgment of 

the lower court will be affirmed without establishing a precedent. 

APPEAL by plaintiff from Stack, J., at March Term, 1924, of GASTOX. 
Civil action to recover damages for an alleged negligent injury sus- 

tained by the plaintiff while in the discharge of his duties as an em- 
ployee of the defendant Southern Railway Company. 

From a judgment of nonsuit entered at the close of plaintiff's eri- 
dence, plaintiff appeals. 

ilIangum & Denny for plaintif. 
Oscar F .  Mason and George B. Mason for defendant. 
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STACY, J. The Court being evenly divided in  opinicn-the death of 
Chief Justice Clark leaving only four members presen1,-the judgment 
of the lower court is affirmed, and stands as the decision in this case 
without becoming a precedent. Niller v. Bank,  176 N.  C., 152; Durham 
v. R. R., 113 N. C., 240. 

Affirmed. 

BERLIN JENKINS v. SUNCREST LUMBER COMPAKY ET - 4 ~ .  

(Filed 31 May, 1924.) 

A p p d  and Error-PrecedentDivided Court. 
The judgment of the l o ~ ~ e r  court will be affirmed without establishing 

a precedent, when the Supreme Court is equally divided as to the de- 
cision on appeal. 

APPEAL by defendant from McElroy, J.,  at January Term, 1924, of 
HAY WOOD. 

Civil action to recover damages for an alleged negligent injury. 
The usual issues of negligence, contributory negligence, assumption 

of risk and damages were submitted to the jury and answered by thein 
in faror of the plaintiff. From a judgment on the verdict defendant 
appeals, assigning errors. 

Swain  Elias, Grover C. Davis, Zeb F. Curtis, Will iam Tucker Han- 
nah, and W .  J .  Hannah for plaintiff. 

Xorgan (e. Ward and Alley & Alley for defendant. 

STACY, J. This case comes from the T~Gentieth Judicial District and 
was called for argument last week after the death of Chitf Justice Clark. 
Two members of the Court think that a new trial should be awarded, 
while the other two held a contrary view. Thus the Court is evenly 
divided in opinion. Following the uniform practice of appellate courts 
in such cases, the judgment of the lower court is affirmed and stands, 
not as a precedent, but as the decision in this case. Durham 11. R. R., 
113 N. C., 240, and cases there cited. 

No error. 
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A N N O U N C E M E N T  OF DEATH 

OF 

CHIEF JUSTICE WALTER CLARK 

CHIEF JUSTICE WALTER CLARK died at 8 :30 a. m. on Monday, 19 May, 
1924. On that day the Associate Justices of the Supreme Court made 
the following expression : 

CHIEF J~STICE WALTER CLARK'S associates on the bench have been 
profoundly affected by his sudden and unexpected death. His passing 
is a distinct loss to our State and to her people. The personal feeling 
which has come to each member of the Court is one of unfeigned and 
heartfelt sorrow. He was devoted to his work and always pursued it 
with great industry and energy. We shall miss his nerer-failing cour- 
tesy and the wisdom of his counsel. We desire to express our synlpatliy 
for his bereared family and the people of North Carolina, whom he has 
eyer served with conscientious derotion and untiring zeal. 

On Tuesday, 20 May, 1924, the Court assembled at 10 a. m., and the 
Attorney-General formally announced to the Court the death of its Chief 
Justice, as follows : 

X a y  it please your Honors: 
I t  is with profound sorrow that I: announce to this Court the sudden 

death of its great Chief Justice. His great work is done; the tireless 
brain that seemed never to know fatigue labors no more. H e  has been 
called to his fathers, and as a mark of respect to his memory I more 
that this Court do now adjourn. 

Associate Justice Hoke made the following expression in reply to the 
a~inouncernent of the Attorney-General and to his motion that the Court 
adjourn : 

The Court has heard the announcement of the Attorney-General in 
profound appreciation of the great loss that has come to the State and 
its people in the death of their Chief Justice, and with a deep sense of 
personal sorrow. 

Truly, my brethren, a great public servant has fallen-fallen as he 
mould hare wished to go, and as he ever was, at his post of duty. 

I n  recognition of his eminent worth, and as a mark of respect to his 
memory, the Court stands adjourned until Wednesday morning at 10 
o'clock, and will attend the funeral in a body. 
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ABASDONBIER'T. 
Abandonment - Husband and Wzfe - Criminal Law - Limitation of dc- 

tious-Statutes-Appeal atld Error-1~cstructiom.-For the conviction 
of a misdemeanor prescribed for the abandonment by the husband of 
his \life and children (C. S.. 4173, 4448, 44-29), i t  is required by C. S., 
4512, that   resentment shall be made or found by the grand jury 
within two years after the comn~ission of the offense, and a conviction 
of the husband otherwise cannot be sustained; and an  instruction of 
the trial judge extending the time for a period caused by delays in 
the investigation in the court of the justice of the peace, should the 
nar ran t  have been issued in the time prescribed by the statute. is 
reversible error, such being insufficient to repel the bar of the statute. 
8. v. Hedden, 503. 

ABUTTISG OWIYERS. See JIunicipal Corporations, 7 

ACCEPTASCE. See Easements, 3. 

ACC'IDEST. See Principal and Agent, 4 :  Criminal Law, 10. 

ACCORIPLICE. See Evidence, 36. 

ACKIYOWLEDGJIEST. See Deeds and Conreyances, 14. 

ACTIOSS. See Injunctions, 1 ;  Insurance, 2 ;  Railroads, 6 ;  Carriers. 4. 6, 6 :  
Pleadings, 5, 11: Liens, 3, 5 ;  Banks and Banking, 15, 16;  Judgments, 
12 ; Gaming, 1 ; l<vidence, 41  ; Husband and Wife, 1 ; Negligence, 2. 

1. Actions - Bills and Sotes - Pailment -Burden of Proof.- Where the 
plaintiff produces in evidence the defendant's note, uncanceled, ul1011 
nhich suit ivas brought, the burden is on the defendant to show that 
he had paid it, in order to establish this a s  a defense. Barrk c. 
I C ~ O J ~ ,  565. 

2. Actions - Kcsrdence -Venue-Parcnt and Child-Infants-Illegitimate 
Chi1dre1~-8tattites.-The residence of an  unemancipated illegitimate 
child is, by the construction of law, that of the mother, and the venue 
of his action hy his nest friend 011 a contract made by his mother 
and father for his benefit is the county of the residence of his mother. 
thougli the child may be liring nit11 his grandparents a t  the time in 
a different county. C.  S ,  469. T h a ~ e r  c. Thayer, 573. 

3. -4ctio)ls-Suits-Equity-Cloud on Title-Statutes.-C. S., 1473, giving 
the owner of lands the right to remore a cloud upon his title, is much 
broader in its scope and purpose than the equitable remedy thereto- 
fore alloned and administered in this State, and include3 not only 
the right to remove an apparent lien under a docketed judgment, but 
also the potential claim of a ~ ~ i f e  to her inchoate right of doner in 
her husband's lands. Bank v. Suwner, '762. 

4. I c t i o ~ s  - Suits - Creditor's Bill-lnsol%e?~t Corporatio~ls-Receitle)-.Y- 
Parties.-While the creditors of an  insolrent corporation may, under 
certain circumstances, maintain a suit in equity in the nature of a 
creditor's bill, to establish their debts and coinpel a proper applica- 
tion of the corporation's assets to the payment of their claims, this 
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ACTIOKS-Continued. 
right of action is primarily in a receiver, when one has been ap- 
pointed, and he alone is the proper party to prosecute the action, 
unless cause is shown to the contrary. Bickley v.  green, 772. 

5. Kame-Xisjoinder-DismissaE.-A creditor's bill against a n  insolvent 
corporation, to compel the payment of unpaid balance of subscriptions 
to its capital stock; fraud in the taking over and misappropriation of 
its funds in the management of its affairs by certrdn of the defend- 
ants alleged to be in control, claiming to be the on ie rs ,  suits by cer- 
tain individual creditors against still pther defendants on separate 
demands or claims against the latter, is a misjoinder of parties and 
causes of action, and is properly dismissed in the Superior Court. 
Ibid. 

ACTS. See Evidence, 35. 

ADMINISTRATION. See Dower, 4. 

ADMIRALTY. 
1. Admiralty-Segligence - Collisions-Pilots-Contributory Segligence- 

Evidence-Directing Verdict-Statutes-Appeal an5  Error.-Vessels 
passing through the inland waterways of the State are  exempt from 
the pilot laws by the State statutes, subject to the proviso of C. S., 
6985; and, under the Federal statutes, whether a lessel has a gross 
tonnage of more than fifteen tons should be determined by the method 
prescribed by the Federal statutes requiring a pilot: and in an action 
for damages alleged to have been caused by defendant's negligence in 
a collision, it  is reversible error for the trial judge to direct an 
affirmative ans\ver to  the issue of contributory ncmgligence in navi- 
gating without a pilot upon plaintiff's assertion that his vessel would 
carry thirty tons. Harr is  v. Blater, 163. 

2. Admiralty - Wegligence -Fires - Evidence-Questions for  Jury-Ves- 
sels-Federal Statutes.-Under the provisions of section 4282, U. S. 
Revised Statutes, exempting the owner of a vessel from liability for 
loss of or damage to goods being transported, caused by fire occurring 
on board the vessel, unless so caused by the design or neglect of the 
owner, evidence is sufficient to take the case to the jury which tends 
to show that  the motor power of the vessel was an imperfect gas 
engine, and the navigation of the boat in a difficult route was left to 
an incompetent and illiterate boy, who was alone on the boat and 
without aid in preventing the spread of the fire which destroyed the 
plaintiff's merchandise thereon. Emor11 v. Gas Boat 167. 

ADJIISSIONS. See Judgment, 1 ; Injunctions, 9 ; Evidence, 31. 

ADVANCEMENT. See Wills, 22. 

ADVERSE POSSESSION. See Tenancy in Common, 1. 

AFFIDAVIT. See Tenancy in Common, 7. 

AGESCY. See Banks and Banking, 2, 8 ;  Taxation, 8 ;  Principal and Agent. 

ALIBI. See Homicide, 4. 

AJIBIGUITIES. See Evidence, 6. 

AJIENDhIESTS. See Pleadings, 1, 9 ;  Removal of Causes, 9. 
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ANIMUS REVERTANDI. See Wills, 28. 

ANSWER. See Pleadings, 3, 6, 8, 11, 12; Statute of Frauds, 1 ; Judgments, 7. 

APPEAL. See Constitutional Laws, 4 ;  Judgments, 13; Sales, 2 ;  Estates, 5 ;  
Tenancy in Common, 8. 

APPEAL AND ERROR. See Abandonment, 1 ; Courts, 3 ;  Employer and Em- 
ployee, 2, 4 ;  Wills, 27; Limitation of Actions, 3 ;  Jury, 2 ;  Liens, 7 ;  
Pleadings, 19;  Habeas Corpus, 2 ;  Schools, 15 ; Evidence, 15, 22, 27, 29, 
38, 39; Instructions, 1, 4, 5, 6, 7, 8 ;  Intoxicating Liquors, 3 ;  Juvenile 
Courts, 1 ;  Contracts, 18, 21; Carriers, 1 ;  Criminal Law, 4, 16, 20, 22 ; 
Deeds and Conveyances, 1, 2 ; Elections, 1 ; Homicide, 1, 6 ; Injunctions, 
3, 8, 9 ; Insurance, 2 ; Railroads, 5, 8 ; Removal of Causes, 2 ; Admiralxy, 
1 ;  Judgments, 1, 2, 4, 7, 15;  New Trials, 1; Taxation, 9. 

1. Appeal and Error-Objections and Exceptions- Questions and An- 
swers-Record.-Exceptions to the exclusion of questions will not be 
considered on appeal unless the materiality of the expected answers 
is properly made to appear of record. Barbee v. Davis, 78. 

2. Appeal and Error-Injunctions-Prima Facie Case-Presumptions,- 
The appellant from the refusal of the trial court to continue a re- 
straining order to the hearing, a t  least when this is the main relief 
sought, must show by his eridence a prima facie case entitling him 
to the relief demanded. Plott v. Comrs., 126. 

3. Appeal and Error - Instructions - Record-Presumptions-Burden to 
Show Error.-The burden is on the appellant to establish substantial 
error ;  and where the charge of the court is not set up in its entirety 
in the record, an exception that it  did not sufficiently cover a phase 
of the controversy arising upon the evidence is untenable, the pre- 
sumption being to the contrary. R. R. v. Nichols, 154. 

4. Appeal and Error - Judgments-Defenses-Rehearings.-Where a car- 
rier does not take the proper steps to have a final judgment rendered 
against it  in the State court reviewed in the United States court upon 
a defense set up in denial of its rights under the Federal law, and 
seeks to enjoin the enforcement of the judgment by execution in the 
State courts, i t  is, in effect, an endeavor to obtain a rehearing of the 
case by means of a second suit, which is not permissible. R. R. u. 
Story, 185. 

5. Appeal and Error - Objections and Emeptions - Presumptions - Ver- 
dict-Judgments-Trials.-Where appellant has not excepted upon the 
trial to the court's ruling upon the evidence or to the issues submit- 
ted, or to the instructions given, but only to the judgment signed in 
accordance with the verdict, the Supreme Court on appeal will pre- 
sume that the trial was free from error and only consider the correct- 
ness of the judgment in its relation to the verdict rendered. Indent- 
nity Co. v. Tanning Co., 190. 

6. Appeal and Error - Pleadings - Motions - Verdict Set Aside - Judg- 
ment-Premature Appeals-Dismissal.-From the refusal of a motion 
for judgment upon the pleadings an appeal will not directly lie, and 
where the verdict has been set aside in the court's discretion, there is  
no judgment from which an appeal may be taken, and it  will be dis- 
missed in the Supreme Court as  premature. Pewder v. Taylor, 250. 
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7. Appeal and Error-0 b jections and Except ions-Tria 's.-An assignment 

of error on appeal for error alleged upon a different theory than that 
upon which the case was tried in the Superior Court will not be con- 
sidered. Clark v. Harris, 251. 

8. Appeal and Error-Injunction-Equity-Fin- of Fact-Conclusizje- 
ness of Findings.-On appeal in  matters of injunction involving the 
rights of an incorporated cooperative 'marketing ass$ociation to receive 
and market the tobacco grown by its member, etc., the findings of 
fact by the Superior Court judge are  not conclusive, and the Supreme 
Court will pass upon the evidence and determine the facts applicable 
to the relief sought. Tobacco Association 2;. Patterson, 252. 

9. Appeal and Error  - Xunicipal Corporations - Cities and Towns-Con- 
demuntion of Lands-Somuit-Judgments - Fragmentary Appeal.-- 
S o  appeal to the Superior Court lies by the respondqnt in proceed- 
ings to condemn his lands by a city for street purpcses until the town 
has affirmed the report of the commissione~s appraising the value. 
Upon an appeal the city may take a voluntary nonsuit upon payment 
of costs where no counterclaim has been pleaded by the respondent 
and he has set up no equity in the matter that vi l l  entitle him to 
affirmative relief. In re  Baker, 257. 

10. Appeal and Error-Dowbant Judgments-Revical-13xecutions-Insuf- 
ficient Pindings-Case Remanded.-Where the a p ~ e a l  calls for the 
determination of the equities between the several defendants and the 
plaintiff involved in the proceedings to revive a dormant jud,gnent 
by the issuance of execution, wherein i t  is  claimed that  a settlement 
made by the plaintiff with a defendant released them all, the appeal 
will be remanded, to be proceeded with in the Superior Court, when 
the findings of fact by the trial judge upon which he granted the 
issuance of the execution are  sufficient for the :!upreme Court to 
satisfactorily pass upon the rights of the parties. Johnson v. Vur-  
phu, 384. 

11. Appeal and Error-Xotions--Judgments-Excusable Seglect-Findings 
of Fact-Conclusions of Law.-In passing upon a n:otion to set aside 
a judgment for excusable neglect, the findings of the trial judge, upon 
supporting erideqce, are  conclusive on appeal, leaving reriewable only 
his conclusiuns of law thereon. Battle v. Xercer, 4,37. 

12. Same-Statutes--Defendant in Possession of Lands-ii'itle-Pleadings- 
Bond.-Ordinarily, escusable neglect cannot arise out of a mistake of 
l aw;  and where judgment has been rendered by default final for 
plaintiff for the failure of defendant to file answer r s required by the 
statute, Public Laws 1921, ch. 92, sec. 1 ( 3 ) ,  the ignorance of the 
defendant that  he was required to file the bond, before answer, re- 
quired by C. S., 495, when he is in possession of and claiming title to 
lands, the subject of the action, is  not escusable neglect on his motion 
to set the judgment aside, and not allowable when it appears that the 
plaintiff was diligent in insisting upon his rights a r d  has done noth- 
ing that could be regarded as  a waiver thereof. Ib'd. 

13. Same-Pari 3fateria.-C. S., 595 ( 4 )  and 495, are  in puri materia with 
Public Laws 1921, ch. 92, sec. 1 ( 3 ) ,  and should be construed together, 
and the requirements of section 595 ( 4 )  must be observed that in an 
action for the recovery of real property, or for the possession thereof, 
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the defendant in possession must give bond before answer, unless he 
has been lawfully excused therefrom or the plaintiff has waived his 
legal right thereto. Ibid. 

14. Appeal and Error-Objections and Exceptions-Rules of Court.-The 
rules prescribed for the presentation of exceptions on appeal will be 
uniformly enforced, and a general exception that competent and rele- 
vant evidence had erroneously been excluded, with broad references 
to pages of the record, will not he considered. Leonard v. Davis, 471. 

15. Appeal and Error - Objections and Exceptions -Instructions - Pre- 
sumptions.-On appeal, i t  will be presumed that  the charge to the 
jury of the trial judge submitted all material and substantive phases 
of the evidence, when no exce~tion has been taken thereto. Stezem 
.c. R. R., 528. 

16. Appeal and Error-Rehearing-Briefs-Rule of Co~~rt-Tl'aiver-Judg- 
merits.-h petition to rehear in the Supreme Court will be denied 
nhen founded upon thc ground that a certain question was not men- 
tioned in the opinion, when i t  had not been discussed in movant's 
brief according to Rule 28 and he has not appealed from the judg- 
ment. Greene v. Lyles, 598. 

17. Appeal and Error-Sonsuit-Volu~tary Sonsuit-Estop~e1.-\frhere the 
court has properly ordered an involuntary nonsuit a s  to some of the 
parties defendant, and thereupon the plaintiff has taken a voluntary 
nonsuit as  to all, the plaintiff is concluded by his action from assert- 
ing error on appeal, for that  he is entitled a t  least to judgment 
against those defendants a s  to nhom he has taken his voluntary non- 
suit. Guano Co. v. Walston, 666. 

15. Appeal and Error-Certiorari-AIIotions-Record Proper.-The Supreme 
Court will not assume that an appeal has been taken in the Superior 
Court in the absence of the filing of the record proper, or adequate 
certification from the clerk of the court to that effect. Treedon c. 
R. R., 701. 

19. Same-Procedure.-In order to have the Supreme Court exercise its 
discretionary power to grant the writ of certiorari, which is not con- 
trolled by the agreement of the parties, the appellant is required to 
make his motion therefor not later than the call of his district, and 
in conformity with the rules of the Court. Ibid. 

20. Appeal and Error-Evidence-Objections and Exceptions.-An escep- 
tion to testimony escluded by the trial judge is not maintainable 
unless its relevance or materiality is made to appear in the record on 
appeal. S .  v. Ashburn, 718. 

APPEARANCE. See Summons, 1. 

APPROVAL. See Taxation, 6 ;  Schools, 8 ;  Counties, 1. 

ARRAY. See Criminal Law, 17. 

,4SSAULT. See Criminal Law, 20. 

ASSESSMENTS. See Municipal Corporations, 1, 7 ;  State Highways, 2, 3. 

ASSOCIATIOliS. See Injunctions, 6 ; Courts, 2. 
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ASSUMPTIOS O F  RISKS. See Employer and Employee, 2. 

AUTOMOBILE. See Taxation, 1, 11 ; Carriers, 7 ; Fires, 2 ; Contracts, 22. 

BANKRUPTCY. See Judgments, 10. 
Bankruptcy - Liens - Priorities-1lortgages.-Proceedmgs in bankruptcy 

can only affect judgment liens acquired within the four months prior 
period, and not the lien of a valid mortgage includt>d in the judgment 
subsisting theretofore. Garner v. Quake%bush, 603 

BAKKS AR'D BANKING. See Indictment, 1 ;  Removal of Causes, 1 ; Criminal 
Law, 5, 7 ;  Evidence, 16;  Judgments, 7. 

1. Banks and Banking - Criminal Law -Abstracting ~Qmds-Statutes.- 
C. S., 4401, making it  a criminal offense for the cashier or certain 
other officers, agents and employees of a bank to be guilty of mal- 
feasance in the respects therein enumera td ,  making the intent neces- 
sary for a conviction, is not in conflict with chapter 4, Laws 1921, 
sec. 83, entitled "An act to regulate banking, and repealing all laws 
in conflict therewith." S. v. Switxer, 88. 

2. Same-Depositor-Oncers or Agents.-In order to convict a depositor 
a t  a bank who has abstracted funds from the bank in collusion with 
i ts  cashier, i t  is not required that he himself wacl an officer of the 
bank or that he was present a t  the time the money was feloniously 
"abstracted," under the provisions of C. S., 4401; and he may be con- 
victed thereunder when the bill of indictment su1)stantially follows 
the language of the statute and the evidence is sufficient to sustain 
the charge therein. This is not applicable to the provisions of the 
amendatory act of 1921, ch. 4, sec. 83. Ibid. 

3. Same-Indictment-Intent,-In order for conviction for malfeasance of 
bank officers and agents under the provisions of C. S., 4401, it is suf- 
ficient to allege in the indictment the "intent to defraud, without 
naming therein the particular person or body corporate intended to 
be defrauded," etc. (C. S., 4621) ; and an indictment under section 
4401, charging the act "with intent to injure," is held sufficient. Ibid. 

4. Same-Principal Offenders.-Where a depositor, in 1:011usion with the. 
cashier of a bank, has "abstracted" or caused to be abstracted by the 
cashier moneys of the bank, in violation of the provisions of C. S., 
4401, though the depositor was not present a t  the t i n e  the offense was 
committed, he may be convicted a s  a principal under the counts of 
the indictment so charging the offense. Ibid. 

5. Same-Abstracting Funds of Banlc-Ernbexx1ement.--The use of the 
word "abstract" in C. S., 4401, marks a difference between this statute 
and C. S., 4268, the latter applying to embezzlement; and under the 
former statute it  is not necoessary for the indictment or evidence to 
comply with the terms of C. S., 4268, escepting off'enders under the 
age of sixteen years. Ibid. 

6. Banks and Banking - Statutes -- Criminal Law-Ab.$trncting Funds- 
Euidence-Questions for Jury-Sonsuit-Z1,-ials.-Tlie evidence in this 
case, that  the defendant had violated the provisions of C. S., 4401, in 
collusion with its cashier, in unlawfully abstracting the funds of the 
bank, etc., is held to be more than a scintilla, carrying the case to 
the jury, and a judgment as  of nonsuit thereon w i s  properly dis- 
allowed. Ibid. 
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7. Bunks awl Banking - Criminal Law -Abstracting Funds-Statutes.- 

The legal meaning of the word "abstract," as  it  appears in C. S., 4401, 
with reference to the unlawful use 6f the funds of the bank, is cor- 
rectly charged under an instruction to the jury defining i t  as  the 
taking from or ni thdraning from the bank with the intent to injure 
or defraud, etc. Ibid. 

8. Bar~li-s and Ba~king-Principal and Agent-Bills and Lvotes-Segotiablc 
I~~etrztme?zts-Holder i t r  Due Course-Agency for  Co2lect~on.-A bank 
is an agency for collection, and not a purchaser in due course, when 
it  discounts its depositor's negotiable paper under an arrangement 
with him to charge i t  back to his account if the maker fails or refuses 
to pay it, and this condition may be implied from the course of deal- 
ings between them. Ftnance Co. v. Cotton Vills Co., 233. 

0. Same-Ecide?zce-&~testiot~s for Jury-~ria1s.-n%ile h bank, purchas- 
ing a negotiable instrument before maturity and fo'r value, prima 
facie takes the pager free from any infirmity in the instrument (C.  S., 
3032, 3033), i t  may be shown to the contrary that there \ \as  an 
arrangement between the bauk and its depositor that the former had 
acquired the paper under an arrangement to charge it back to its 
depxitor in the event of nonpayment by the maker; and where the 
testimony is conflicting, an issue of fact is presented for the jury to 
determine as  to whether the bank was a holder in due course or 
merely an agency for collection. I b ~ d .  

10. Same.-Evidence in this case of certain written agreements between 
the bank and its depositor to the effect that the bank should collect 
the papers of its depositor that it  had discounted, providing for the 
expense, etc., is held sufficient evidence to take the issue of fact to 
the jury for their determination of the question n hether the bank was 
a holder of the negotiable instrument for value, in due course, as  
a purchaser before maturity, or was only an agency for collection 
Ibid. 

11. Same - Jfortgages - Liens-T17aicer.-TT'11ere there is evidence that a 
finance corporation had accepted from its depositor, a concern manu- 
facturing motor trucks, a certain negotiable instrument in a series of 
transactions as  an agency for collection, together with a prior regis- 
tered contract of the manufacturer retaining title to the auto truck, 
and there was also evidence that the truck in question had been sold 
to the manufacturer's sales agent within a certain territory, who had, 
with the knowledge and consent of the otticers of the manufacturing 
concern, sold it  to the defendant under a general authority with the 
manufacturer, who received the benefits of the transaction: Held, the 
question \\as for the determination of the jury as  to whether the 
manufacturer had waived its right of lien. and parol eridence of the 
manufacturer's ratification through its proper officers does not fall 
within the statute of frauds, and is admissible. Ibid. 

12. B a d x  and Bat~king-Opcers-Inzputed Kno~clcdyc-Bills und Sotes- 
Fraud-Pri?zcipal and Agent.-Knowledge of fraud in the procure- 
ment of a note by a president of a bank will not be imputed to a 
bank nhr11 he has acted therein to his own persoual advantage, and 
in vhich the bank has neither participated nor derived any profit or 
advantage. ~ a n k  c. Wells, 513. 



876 INDEX.. 

BANKS ASD BANKING-Continued. 
13. Same.-A president of a n  insolvent bank induced a purchaser for some 

of his own stock by fraudulently representing that  ~t was worth above 
par, and, to get the purchase money, sent the purchaser's note there- 
for to a subsidiary bank, of which he was only a nominal or inactive 
president, and which was acted upon and accepted and discounted by 
the officers thereof, whose business it  was to pass upon such matters, 
without knowledge or participation in the fraud, the note being pay- 
able to the subsidiary bank for which they were acting: Held, the 
fraud perpetrated by the seller of the stock will not be imputed to 
the subsidiary or purchasing bank, and it  may recover thereon. Ibid. 

14. Same-Burden, of Proof.-Where fraud is shown in the procurement of 
a note, in the payee's suit thereon the burden of proof is on the plain- 
tiff to show that he was a purchaser for value, before maturity, and 
without knowledge of the fraud. Ibid. 

15. Banks and Banking -Drafts - CollectiorrActions--Sates-Discharge 
of Debt Pro Tnnto-Rule of Prudent ;Ilan.T\T'bere a bank accepts for 
collection a bill of lading attached to a draft,  .upon agreement that 
the money would be applied to a note the drawer owed it, the bank 
is under legal obligation to esercise the care of an ordinarily prudent 
man to collect the draft and apply its proceeds in accordance with its 
agreement; and an instruction upon a trial on th?  note that if the 
jury found that the draft had not been paid to answer the issue in 
favor of the plaintiff bank, is reversible error, for whatever moneys 
the plaintiff should have received under the rule stated would be a 
discharge pro tanto of the note it sued on. Bank t ,  Knoz, 565. 

16. Banks and Banking-Bills and Kotes-Drafts-Bill:: of Lading-Pur- 
chasers in Due Course-Paymeflt-Actions-Clainc and Delivery.- 
The collecting bank is  responsible to the forwardin,: bank, which has 
become a purchaser, for value in due course and \vithout notice, of 
a draft,  bill of lading attached, for its payment uuder attachment 
of the consignor for shortage in the shipment, under a judgment 
against the consignee, when the collecting bank has collected the 
money on the draft,  and the nroceedings are  taken and the judgment 
obtained without notice to the forwarding bank. Deposit Co. v. 
Tmst  Co., 611. 

BARGAIN AKD SALE. See Vendor and Purchaser, 2. 

BENEFICIARIES. See Wills, 21. 

BENEFITS. See State H i g h ~ a y s ,  5 ;  &lunicipaL Co~poratio ls,  7 ;  Schools, 16. 

BILLS AND NOTES. See Banks and Banking, 8, 12, 16; Actions, 1. 
1. Bills and Totes-Segotiable Instrz~ments-E?zdorsem~~?t-Parol Sgree- 

ment-Evidence.-& between the original parties, not affecting the 
rights of a subsequent holder in due course, the acquisition of a 
negotiable note secured by mortgage as one of a series by endorse- 
ment may be shown by par01 evidence to have betm upon condition 
that  i ts  payment under foreclosure proceedings was postponed to 
the prior pas-ment of the other not(% in the se-ies. Ins. Co. 1;. 

Gacin, 14. 

2. Same-Compromise.-The acceptance by endorsemen;: of an agent for 
selling real estate, of one of a series of not& secured by a mortgage 
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upon parol agreement between the owner that its payment from the 
proceeds of sale should be postponed in the event of foreclosure to 
that  of the other notes ill the series, may be upheld as being in the 
nature of a compromise between the parties of the amount due. 
IDid. 

3. Same-Vemoratzdzit)~-T~~iting-Corrobol'ation.-TVhere the endorsee of 
a note secured a s  one of a series in a mortgage has acquired it  after 
its execution under a valid parol agreement that in the event of 
foreclosure its payment was to be made from the proceeds of sale in 
postponement to that of the other notes of the series, and the note so 
acquired has been lost, and a written memorandum of the parol 
agreement has later been made, the action may be maintained upan 
the parol agreement and the written memorandum introduced a s  
corroborative evidence. Ibid. 

4. Same-Pleadings-Eqz~ity.-The objection that a valid parol agreement 
as  a consideration upon wllich an endorsee has acquired a note 
secured by mortgage, must be pleaded to become arailable, is unten- 
able, an action thereon being maintainable a t  law, and no equity of 
cancellation or correction being required in the action. Zbid. 

6. Bills and Xotes-Fraud-Burden of Proof.-Where the defendant ad- 
mits the execution of his note sued on, and defends upon the ground 
of fraud, the burden is on him to prove his defense. Forbes v. 
Deans, 164. 

6. Bills a n d  Xotes-Yeyotiable Instruments-Possession-Title-Presump- 
tions-E~idence-Sonsuit.-In an action upon a negotiable note by 
one claiming as  holder in due course, where the payee or his admin- 
istrator has intervened and produces the note, upon the trial, not 
endorsed or assigned, the legal title is presumed to be in the inter- 
vener; and, without further evidence, a judgment in his favor against 
the plaintiff as  of nonsuit is properly allowed, and the intervener is 
entitled to recover thereon against the maker. Haues c. Green, 776. 

7 .  Same-Stnfufes.-WhiIe the possession of a negotiable note by one 
claiming in due course raises the presumption against the maker 
that such holder has the legal title, this presumption does not extend 
to the payee .of the unendorsed note. C. S., 3010. Zbid. 

BILLS OF LADING. See Carriers, 3, 4 ;  Banks and Banking, 16. 

BILLS OF PARTICUL~RS. See Indictment, 1. 

BIRTH. See Criminal Law, 22. 

BOARDING HOUSES. See Constitutional Law, 14. 

BOARDS. See Taxation, 9. 

BONDS. See Appeal and Error, 12;  Injunction, 12;  Schools, 6, 13, 17 ;  
Tenancy in Common, 5 ;  Statutes, 3 ;  Pleadings, 17. 

BOUSDBRIES. See Evidence, 34. 

BREACH. See Contracts, 2. 

BRIEFS. See Appeal and Error, 16. 
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BROKER. See Principal and Agent, 3. 

BURDES O F  PROOF'. See Appeal and Error, 3 ;  Instructions, 4 ;  Carriers, 
1 ; Wills, 4 ; Bills and Notes, 11 ; Evidence, 10, 32, 45' ; Railroads, 12 ; 
Crin~inal Law, 10, 16, 22; Actions, 1; Vendor and Purchaser, 4 ;  Baulis 
and BanBing, 14. 

CASCELLATIOS. See Principal and Surety, 1; Mortgages 6. 

C,4RRIERS. See Kern Trials, 2 ;  Railroads, 7, 11;  Corporation Commis- 
sion, 1. 

1. Carriers of Goods-Railroads-Segliyence-Burden of the Iswe- 
Prima Facie Case-I?~structio~~s-~4ppeal and Error-Sew Trials.- 
Upon evidence tending to show that damage was caused to a carload 
shipment of livestock, received in good condition by the carrier, by 
fire a t  one of the carrier's stations, i n  transitu, the fact that  the 
damages were thus caused while tlie shipment was in the carrier's 
gossession raises only a prima facie case of neglig?nce on the car- 
rier's part,  and does not shift the burden of the issue of its negli- 
gence to it  from the plaintiff, and an instruction that places upon 
the defendant the burden of disproving its own negligence is rever- 
sible error. Austin v. R. R., 7. 

2. Carriers of Goods-Consignor ~ n d  Consignee-Title-Stoppage in Trail- 
situ-Eridence.-While ordinarily a sllipme~it by common carriage 
vests in the consignee the title to the goods, for the purpose of the 
shipment, with the right of stoppage in  traizsitu Ily the consignor 
therein named, such consignor's right mag otherwise be shonn by 
transactions and agreements between the parties. 7011iizs v. R. R., 
141. 

3. Same-Bill of Ladiitg-Defenses.-The consignor of a shipment of 
goods b~ common carriage, as named in the bill of lading, had bouglit 
the goods from another for his customer, and under an agreement 
between him and his vendor the goods were shippad direct to tlie 
customer, and the bill of lading \\-as attached to a draft on the con- 
signor so named, drawn by his vendor, which he refused to pay. 
The consignee paid for the goods and brought suit against the car- 
rier after the carrier had redelivered the goods to the consignor's 
vendor on its demand: Held, the carrier may ,show as a complete 
defense to the action that, by the agreement between the consignor 
and his vendor, the latter and not the former was t - ~ e  real party in 
interest as the consignor of the shipment. I b i d .  

4. Carl.iet.8-Railroads-Bills of Lading-Stipulations as to Cornmeticing 
Sztit--4ctio)bs-Ecideilce-Sonsuit.-The law imposes, a duty upon a 
common carrier to transport goods it has accepted safely, and to 
delirer them ~vithin a reasonable time; and under its contract of 
shipment, providing that suits for loss, damage or delay shall be 
instituted only within two years and one day after a reasonable time 
for delivery has elapsed, and the evidence in the action tends only to 
show that  this had not been done, defendants' moticn as  of nonsuit 
thereon is properly granted. CorDett v. Payne, 161. 

5. Cn~~riers-Title-Presttmptions-Evide~~ce-Consig?ior c nd Consignee- 
dctio)~s.-While the title to a shipment of goods upon carrier's open 
bill of lading is presumed to pass to the consignee, it may otherwise 
be s11on.n; and where the shipment is refused by the consignee be- 
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cause of being rendered worthless through the carrier's negligeilce 
in  traf~situ, or redelivered to the carrier by him, the title is revested 
in the consignor and he may maintain his action against the carrier 
for damages. Anderson v. Express Co., 171. 

6. Carriers-Railroads-Title-Consignor and Consignee-Actions-Dam- 
ages-Order Kotify Shipments-Vendor and Purchaser.-Ttie title 
and right of possession remains n i t h  the consignor by common car- 
riage, upon bill of lading attached to draft, order notify consignee, 
until the draft is paid and the shipment is accepted by him; and 
where he has exercised his right to reject the shipment for shortage 
and damage in transitu, the consignor's right of action for the loss 
occasioned by the carrier's negligence is against the carrier, and not 
against the consignee. Early v. Flour Vills, 344. 

7. Carriers - Railroads - C1'08sings-Signals-Buto~r~obiles-Evidence.- 
Where there is evidence tending to show that the negligence of the 
employees on defendant railroad company's train was the proximate 
cause of a collision a t  a highway crossing with an automobile in 
which the plaintiff was a passenger, i t  is competent for the plaintiff 
to show that she was in a position and circumstances to hare heard 
the warnings of the approach of the defendant's train, had they been 
given, and did not hear the \varnings, in her action to recover dam- 
ages for a personal injury. IYillinnzs u. R. R., 348. 

8. Same-Evidence-Somuit.-Where there is evidence tending to show 
that a passenger in an automobile was injured in a collision a t  a 
highnay crossi~lg with defendant's track by the negligence of the 
defendant's employees in failing to give the required crossing signals 
or warnings, the question of contributory negligence is one of de- 
fense, of which the defendant railroad company cannot avail itself 
on its motion to nonsuit. Ibid. 

9. Same - Passengers - Contribut0t.y Xeg1iger~ce.-Ordinarily the negli- 
gence of the driver of an automobile will not be imputed to one 
riding therein unless he is the owner of the car or has control of 
the driver's movements in operating it. And where the evidence is 
conflicting as  to whether the negligence of the railroad company 
proximately caused the injury to him, or n-hether it  was so caused 
by the passenger therein, it  raises a question for the jury to deter- 
mine; and the fact that a passenger in an automobile a t  the time 
of the injury in suit was neither the owner of the car nor exercising 
control of the driver a t  the time of the negligent act, does not always 
preclude the determination of the issue as  to contributory negligence 
as  a bar to the action. Ibid. 

CARRIERS O F  GOODS. See Carriers. 

CASE. See Appeal and Error, 10. 

CAUSES O F  ACTIOK. See Removal of Causes, 10. 

CAVEAT. See Wills, 8, 27. 

CEMETERIES. See Constitutional Law, 6. 

CERTIORARI. See Appeal and Error, 18. 
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CHALLENGE TO JURORS. See Criminal Law, 17; Ju ry ,  I ,  4. 

CHARACTER. See Criminal Law, 3 ;  Evidence, 24. 

CHARITIES.  See Deeds and Conveyances, 9 ;  Wills, 21. 

CHARTER. See Corporations, 1. 

CITIES  AXD TOWNS. See Rlunicipal Corporations, 1, 4, 6 ;  Appeal and 
Error ,  9 ;  Sta te  Highways, 2 :  Statutes,  4 ;  Negligence, 6 ;  Waters, 1. 

CLAIM AND DELIVERY. See Banks  and  Banking, 16;  Judgments, 8, 10. 

CLASSIFICATION. See Tasat ion,  10 ; Criminal Law, 14 ; Ju ry ,  1. 

CLERKS O F  COURT. See Pleadings, 8. 13; Sales, 1 ;  Estates,  6 ;  Tenancy 
in Common, 6. 

CLOUD OX TITLE.  See Actions, 3. 

COLLATERAL ATTACK. See Taxation, 9 ; Contracts, 4. 

COLLATERAL SECURITY. See Dower, 3. 

COLIECTION. See Banks  and Banking, 8, 15. 

COLLECTORS. See Wills, 9. 

COLLISIONS. See Admiralty, 1 ; Railroads, 11. 

COblBINATIONS. See Schools, 2. 

COMDIENCEMEKT. See Carriers, 4. 

COMMERCE. See Constitutional Law, 2 ; Pleadings, 1 ; Statutes,  1 ; State  
Highways, 1. 

COMPANIES. See Injunctions, 1, 5 ; Corporation Commission, 1. 

COMPARATIVE NEGLIGEKCE. See Railroads, 14. 

COMPENSATION. See Constitutional Law, 12. 

COMPLAINT. See Injunction, 2 ;  Removal of Causes, 8. 

COMPROMISE. See Bills and Notes, 2 ;  Evidence, 31. 

COXCEALED WEAPONS. See Criminal Law, 11. 

CONCEALMENT. See Criminal Law, 22. 

CONCLUSIVENESS. See Appeal and Error ,  8, 11. 

CONDEMNATION. See Constitutional Law, 4, 12; Appeal and Error ,  9 ;  
Removal of Causes, 8. 

CONDITIONS. See Judgments, 1, 11; Limitation of Actionc:, 1. 

COSDITIONS PRECEDENT. See Contracts, 12 

COKFLICT. See Instructions, 4 ; Juvenile Courts, 4. 

COXSIDERATION. See Contracts, 14 ; Railroads, 15 ; Deeds and Convey- 
ances, 7. 
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COSSIGSOR AND COSSIGKEE. See Carriers, 2, 5,. 6. 

COSSOLIDATED STTATUTES. 
SEC. 

24. In  proceedings to caveat a \?-ill, clerk may either appoint executor 
named in will or another as  collector. 111. 1-e Little, 177. 

160. Action will lie against personal representatives of deceased having 
caused wrongful death. Toriki)~s n. Cooper, 570. 

160. Dying declarations  hen competent evidence in civil cases. Dellinner 
c. Buildiltg Co., 845. 

lw. Evidence of employee's injury in head-on collision in action against 
railroad company sufficient for jury. C. S., 3465-6-7-8. Hinnant 
v. Power Co., 288. 

406, 451. These sections commented on as  to estates of nox compos 
?)tentis. Bay& v. Duke, 386. 

411. When judgment against nonresident defendant void for failure of 
l~ersonal service. Bridyers 1;. Jlitehell, 374. 

415. Plaintiff may show his failure to pay cost of nonsuit before bring- 
ing another action was caused by clerk Superior Court. H I M -  
sucker v. Corbitt, 496. 

416. The pro\-isions of this statute requiring writing to repel bar of 
statute, expressIy excludes payment on debt. Bilpatl-ick 2;. Kil- 
putrick, 520. 

440 ( 2 ) .  Owner may recover entire damages to his land caused by per- 
nlanent structure of railroad. R. R. 2;. Sichols, 1.53. 

444 ( 9 ) .  Action must be brought in three years from discovery of fraud 
and proved by plaintiff; and ten years statute to impress a trust 
upon laws does not apply to facts of this case. Little v. Bank, 1. 

445. Ten years statute of limitations does not apply to trust created by 
a tenant in common in possession who has acquired outstanding 
title. Gentry 2;. Gentrg, 29. 

451. Infant must defend by guardian a d  litem in proceedings to condemn 
lands. Long 2;. Rockingl~am, 199. 

46'3. Venue of action by illegitimate infant is county of its mother. 
l 'hager v. Thayer, 573. 

469-470. Bank and its officers sued for joint tort may not, a s  a matter 
of right, have cause r e m o ~ e d  to county in which bank transacts 
its business from that  of plaintiff's residence. Curlcy v. Bar&, 119. 

495. Ignorance of defendant in possession of lands of the statute requir- 
ing bond does not excuse him therefrom. This statute applies to 
tenants in common. Battle 2;. Hercer, 437. 

493. Complaint not served with summons, defendant in possession of lands 
has twenty days from return day to file possession bond. When 
filed the plaintiff has no equity, but has adequate remedy a t  law. 
Jones v. Jones, 589. 

529. Kot illdispensable that  party sign his pleading. Cahoon v. Ever- 
ton, 369. 

535. Mere denial of debt alleged is insufficient. Cahoon v. Ecerton, 369. 



COSSOLIDATED STATUTES-Contiwued. 
SEC. 
336. Judge lias authority to allow amendment to p1e:ldings on appeal 

from clerk. Cwl~oon ti. Ecevton, 369. 

347, 536, 495. Judge may allow defendant in possession to give bond. 
Bc~ttle Q. Vercer, 438. 

547. Autlmrity of trial judge to allo~v amendments also appIies to the 
giving of boiid by defendant in possession of lands. Battle G .  

Mercer, 437. 

554. dllegatio~is of employee that he received injury from railroad com- 
pany in intrastate commerce taken as true when ilot denied iii the 
aliswer. BarDee r .  Davis, 78. 

867. Judge canliot compel yarties to trial wheu issue l i a ~  not been trans- 
ferred by clerk more than ten days. Cnkoon O. I:cevto~l, 369. 

864. S o t  error for trial judge to fail to charge jury to scrutinize the 
eviclencr, etc., iu aclvalwe of slwcinl requests. N. r;. O'Seal, 22. 

364. Wllere will of married \\-onla11 devihing prolwtx dtrived from hus- 
band to children of another marriage, evidence of an  "unconscion- 
able'' will. I n  re Hat'dee, 381. 

334. Failure of judge to refer iu liis charge to evidence> of defendant's 
alibi ill trial for homicide, held, error. S. Q. X e l t c n ,  481. 

367. Plaintift' entitled to every reasonable inference from evidence on 
defrndant's motion as  of nonsuit. Oil  Co. u. Huut, 137. 

567. Evidence in this case held suflicient to take case to jury on motio~i 
as  of no~isuit. dlleit 1 ' .  Gnribaldi, 798. 

5'33, 506. 397. A judgmeiit by default and inquiry should be rendered 
\\lieli there is a controverted balance of an u~illaid account a t  
issue. Brooks v. 1T7Aite, 636. 

600. JIeritorious defense must he shown 011 notice to aet aside judg- 
melit for mistake, etc. Bank c. Duke, 386. 

600. Personal service of summous fises defendant with notice when 
answer must be filed. Lerch c. XcKime,  419. 

637. When clerk of Superior Court evinces jurisdictioii :iren by C. S., 
2501, as to resale of lands under mortgage, on appl'al i t  is discre- 
tionary with judge to determilie the matter or iemand. I n  re 
T17ccrc, 6%;. 

637. Clerk of court has no jurisdiction to issue writ of assistance to 
11ut ttwaiit in common in possession of divided land and noue coa- 
ferred 011 Superior Court on apl)eal. He may issue a writ of pos- 
session in proper instances. Bank v. Leceretfe, 743. 

840. Sufficient pleading for iiiter'ening landlord to raise question of 
his superior lien in action of mortgagor agaiust liis tenant. Hill 
ti. Patillo, 531. 

860 (1). Xo equity for recei~ership rvhen defendant in possession has 
give11 bond under section 495. J o ~ e s  li. Jones, 580. 



INDEX. 883 

COSSOLIDATED STATUTES-Continued. 
SEC. 
921. Evidence of service in condemnation of infant's land sufficient to 

take case to jury. Long v. Rockingham, 199. 

987. Statute does not apply when promissor personally assumes the debt 
of another. Taylor v. Lee, 393. 

997. Statute contemplates personal presence of wife whose separate ex- 
amination is taken by probate officer, and is void if taken by 
phone. Bank v. Sumner, 762. 

1039, 1071. When Corporation Commission may fix a joint freight rate 
for lumber company and railroad connection. Corporation Corn- 
missiort v. R. R., 424. 

1157. In  absence of fraud, valuation of ~woperty for shares of stock by 
directors of corl~oration is conclusive. Gocer v. Jlalecer, 774. 

1414. State court may allow amendment to pleadings on motion to re- 
move cause to Federal court. Jlorgantot~ v. Hutton, 736. 

1473. This statute includes claim of inchoate right of dower. Bank 2;. 

Sunznw, 762. 

1667. Wife may now sustain her civil action for s u ~ p o r t ,  etc., without 
first having the issue of validity of marriage determined. Barbee 
v. Barbee, 538. 

1724. Right of appeal preserved by this section when charter of city or 
ton.11 does not give it  in condemnation of lands. Long 1;. Rocki?tg- 
ham, 199. 

1738. Deed to grantee and children not in esse vests title in child or chil- 
dren therein upon birth. Johnson v. Lee, 753. 

1742 A spendthrift trust may not exceed an annual income of $500 a 
year net. Bank c. Heath, 54. 

1784. Experts may testify opinion that name registered on hotel book is 
the same as  those signatures admitted to be genuine. 6. c. Hex- 
dricks, 327. 

1795. One not a member of a partnership is not excluded from testifying 
as  to whether a deceased person was a member of the firm. Her- 
riwg v. Ipock, 459. 

1915, Assessment of lands by city along street improved is superior to 
other liens. Bank v. Watson, 107. 

2144. Fraud practiced upon one with whom speculator has pledged stock 
as  collateral is not within the gaming statute. Gladstone 1;. 

Stcairn, 712. 

2316. Not error for trial judge to continue trial when disqualification of 
juror has been removed. R. v. dshburn, 717. 

2325. Adverse party cannot now admit cause of challenge to juror before 
he has been actually challenged. Not affected by C. S., 4634. 
8. v. Ashburn, 717. 

2335, 2339. Method of drawing special venire for capital offenses is u i t h i ~  
the judge's discretion under these sections. 8. v. Levu, 581. 
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COSSOLIDATED STATUTES-Continued. 
SEC. 
2355. The landlord's right of lien does not alone deprive coiiperative asso- 

ciation of rights under its contract to its member's tobacco. Co- 
operutice Assn. v. Biesett, 1130. 

9366, 2367. Landlord party to bring action of ejectmei t against tenant 
holding over after espiration of lease. Shelton s. Clinard, 664. 

2438, 2440, 2442. Owner of building must account to material men who 
give notice, etc., before his final settlement w t h  original con. 
tractor. When subcontractor may bring his action ~vithout filing 
lien in court. Porter c. Caw, 8'20. 

2439-40-41-69-74. When notice given owner of building for subcontractor's 
claim, their liens are not required to be filed ir court, and suit 
brought within s i s  months thereafter. Campbell u. Hall, 464. 

2145. Surety on bond of contractor for municipal building, before the act 
of 1923, not liable for debt of material furnisher:; when bond not 
so providing. T17ar?zer a. Halyburtotl. 414. 

2470, 2474, 2479. Subcontractors for building to file lien in court, according 
to jurisdiction, and bring action, each within the time the statute 
specifies. Porter v. Case, 629. 

2591. Clerk has jurisdiction only to order a resale upon the raising of bid 
a t  mortgage foreclosure sale. In ye Trare, 603. 

2594. Statute includes deeds in trust to secure money loaned, and can- 
cellation by register of deeds may be relied on by r,ubsequent mort- 
gagees. Guano Co, v. ll'alston, 667. 

2763, 2764, 2766. Highest degree of care required of those furnishing elec- 
tricity to customers. McAllister v. I'ryor, 8.32. 

2787. A lumber yard in old residential portion of munizipality may be 
declared a nuisance by ordinance. Turner v. S ~ K  Bern, 541. 

3032, 3033. Prima facie case that bank takes without no-ice of infirmity 
of negotiable paper may be rebutted by evidence per contra. 
Finaltee Co. v. Cotton Uills, 233. 

3040. Presumption of title to negotiable instrument by possession of holder 
does not estend to payer of unendorsed note. Hagt2s c. Green, 776. 

3231. Judgment of clerk, not appealed from in partitioning lands, operates 
as  an estoppel. Bank a. Lemrette, 743. 

3234, 3235. Sale of contingent interests in remainder cannot be made 
unless provisions of statute complied with and action originally 
brought in Superior Court. Ray a. Poole, 749. 

3259. Creditors of partnership not required to exhaust pa tnership assets 
before enforcing demand against individual prope~ty of partners. 
Chemical Co. 2;. ll'alstom, 817. 

3323, 3324. See Bank u. Sunzner, 762. 

3465-6-7-8. Evidence of injury in head-on collision of defendant's railroad 
trains sufficient to take case to jury. C .  S., 160. Hlnnattt a. Power 
Co., 288. 
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COKSOLIDATED STBTUTES-Continued, 
SEC. 
3836. To obtain a way of necessity over the lands of another to a public 

road petitioner must show that i t  is reasonable, necessary and 
just. Rhodes v. Shelton, 716. 

4098. Dower defined. Chemical Co. v. TValston, 817. 

4158, 4159, 4161. Filing will and bond in proceedings to caveat will stays 
further proceedings escept when necessary to preserve estate. 
Amendment of Lams 1907 regarding limitations of action does not 
affect these sections. In  r e  Little, 177. 

4213. The evidence must tend to show a secret assault, for conviction. 
S. v. Oxendine, 658. 

4228. Evidence in this case that  defendant was guiltless of the intent to 
conceal newly-born child, etc., made ' i t  reversible error for a 
directed verdict of guilty. 8. v. Arrowood, 715. 

4235, 4643. Evidence of recent and unlawful possession sufficient for con- 
viction. S. v. Williams, 492. 

4268. Difference between "abstracting" funds by bank officer and embezzle- 
ment. S. v. Switxer, 88. 

4284. The fraudulent intent is necessary for conviction under this statute. 
S. v. Barbee, 703. 

4401. For conviction of malfeasance of bank officer i t  is unnecessary for 
indictment to specify particular persons defrauded. Officer re- 
sponsible when another causes act of malfeasance. Indictment 
sufficient if substantially complies with statute. The word "ab- 
stract" defined. 8. u. Switxer, 88. 

4410. Evidence sufficient to convict for carrying a concealed weapon. S. 
2;. Uangum, 477. 

4512. Conviction for misdemeanor (C. S., 4173, 4448, 4449) barred unless 
brought in two years, unless presentment found within that period. 
S. v. Hedden, 803. 

4613. Bank officer abstracting funds should request bill of particulars. 
S. 6. Rwitxer, 88. 

4621. Indictment sufficient to convict bank officer of malfeasance. S. 1;. 

Szcitxer, 88. 

4633. This section mas to procure a fair and impartial trial. S, v. Ash- 
burn, 717. 

4643. Evidence of defendant's negligence in driving automobile, causing 
personal injury, held sufficient to deny motion as  of nonsuit thereon 
and sustain conviction of homicide. 8, v. Crutchfield, 607. 

4643. Failure to renew motion of nonsuit after all the evidence is a waiver 
of right of motion after plaintiff's evidence. S. u. Hayes, 490. 

5058, 5039, 5054, 5046, 5047. When juvenile court has adjudged a child a 
ward of the State i t  may only be attacked in Superior Court, and 
personal service on parents not required. In  r e  Costo?a, 509. 
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COXSOLIDATED STATUTES-Continzted. 
SEC. 
5473, 5526, 5530. To extend a special school-tax district to take in iion- 

special t ax  territory, a petition and election in the latter is re- 
quired. Jones a. Board of Education, 557. 

5530. Statute not applicable requiring a school-tax district incorporated 
i11 an enlarged one to have approved a special tax when the clis- 
trict as  a whole has done so. Sparkman v. Com8.s., 241. 

5530. When outlying territory added to special-tax scl~ool district must 
vote upon questiou of special school tax. Blue t .  Trustees, 431. 

6985. Vessels on State's inland waterway exempt from p~lo t  lnws. Harr is  
v. Slater, 163. 

7772. Inheritance tax imposed on nonresident owners of domestic corllora- 
tioii's share of t a s  is constitutional. Trust C'o. u. Doughfo)z, 263. 

COSSOLIDATION. See Insurance, 2 ;  Schools, 1, 5, 13, 16 

COSSTITUTIOS. 
ART. 

I, see. 2. Reversible error for trial judge to charge ,is a fact lworen 
as  to murder, when evidence thereof has been excluded. S.  v. 
Love, 32. 

I ,  see. 14. Punishment for carrying a conc'ealed weapon under the facts 
of this case, held not objectionable as excessive, nnusual or cruel. 
S. v. Jfa?igum, 477. 

I, sec. 16. Statute requires the finding of fraudulent intent necessary 
for conviction, and is constitutional. S. v. Barbet., 703. 

I ,  sec. 17. A contingent remaindermall in lands cannot be held as dis- 
seized of freehold by payment of testator's debts, as  being contrary 
to laws of the land. Consf. Co. v. Broclienbrough, 63. 

I,  see. 17. The inheritance tax on shares of stock in domestic corpora- 
tion of noilresident distributee of decedent's estate is constitutional. 
Trust Co. v. Doughton, 263. 

I, sec. 17. Reversible error to deny defendant in criminal action right 
Of cross-examination of State's witnesses. S .  2;. H i g h t o ~ e r ,  300. 

IV, see. 1. Distinction between suits in equity and actions a t  1 ~ w  abol- 
ished i11 cases for specific performance, and in this case usually 
v-as by motion to make pleadings specific. Green t. Narshazc, 213. 

V, sec. 3. Laws of 1919, 1920, requiring railroad companies, etc., to pay 
State t a s  earlier than to counties, etc., are consti-utional. R. R. 
u. Lacu, 615. 

T', see. 6. Counties may esercise delegate power to impose tax as  gov- 
ernmental agencies. IC. R. v. Reid, 320. 

T, sec. 7. Statute may not authorize county to levy t a s  for its general 
expense beyond the constitutional limitation. R. 1Z. v. Reid, 3'20. 

V, see. 33. A uniform levy of ad valorem t a s  among those of same class 
is constitutional. Gastonia v. Cloninger, 765. 

VII, see. 7. County bridges and home are necessary expenses. R. R. v. 
Reid, 320. 
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ART. 
T I I ,  sec. 7. See Lo~clacf  c. Praff,  6bG. 

T I I ,  iec. 9. A uniform lery of ud r t r lurc~)~ t a s  uniform a s  to c l a k ~  ib coii- 
st~tutional.  Gustoniu r .  C ' l o ~ ~ ~ ) t ~ c r ,  765. 

I S .  Counties may be given leglslativc authority to assume indehtedneks, 
etc., under State-wide bystem of public schools. Louelacc c. Prat t ,  
686. 

SIX, see. 1. Co~~st i tut ional  light of t lml  by j u ~ y  not given \\lien statu- 
tor j  authoritj  given school board of city to select site for bulltlii~g. 
XIICIILIIISII. v. Board of h'duccit~ot~, 493. 

COSSTITUTIOSAL LAIT. See Crimiml Law, 1, 6, 12, 14 ; Hom~cide, 2 : 
Pleacl~nps, 5 :  Schoolq, 4, 9, 12 ; T a ~ a t i o n ,  3, 5, 1 4 ;  Counties, 1 : State 
Highn ays, 4 ; JIunicipa1 Corlmatiolis. S ; Tenants in Common, S. 

1. Consfitufiunrrl Lnlc-Statutes-Due l h x s s - v a l i d  IZiyltts--8atcrtcs- 
Continyt~tt Z1~ter'eats-l~ilT.~-De7;ises-Debts Due by the Tcstctlot~.-- 
h contingent remainderman in lands acquires his interest tllerein 
subject to  tlie pnyment of testator's debts, and in that respect can 
acquire no rested interest therein, arid a sale thereof in good faith 
and a t  a fair price by the esecutris, for the payment of decedent's 
debts, a s  autl~orizecl by statute, whe~l  by IJroIwr ~~roceedinys the land 
could hare  been sold for the purl~ose, though the executrix has mis- 
taken therein the authority given her under the will, cannot be held 
as contrary to the Federal Constitution, Art. I, see. 10, prohibiting 
the enactment by ally State of a law impairing the obligation of a 
coutract : or to the Fourteenth Amendment of the Federal Constitu- 
t ioq see. I, as to c1el)ririllg a citizen of his property without due 
1)rocess of l a w ;  or contrary to the provisions of our State Co~istitu- 
tion, Art. I, see. 17, prohibiting that  a person be disseized of his free- 
lloltl, etc.. except by the law of the land. C'onsf. Co, v. Brocke~l- 
bwuyli, 66. 

2. Co~tstitzctional Laze-Stntlites-Feder'r~l Employers' Liability Act-Corn- 
n~e~re.-The Federal Employers' Liability Act is ralid and binding 
ul~on tlie State courts under the commerce clause of the Federal Con- 
stitution. Barbee c. Davis, 78. 

3. Same-Evidence.-Where a railroad company has failed in apt time 
to plead defenses under the Federal Employers' Liability Act, and 
has thereby waived its right, and the trial has been l~roceeded nit11 
upon the allegations of the complaint that the plaintiff, its employee, 
had been injured while performing his duties in intrastate commerce, 
eridence that  he was so engaged in interstate commerce is irrelerant 
and properly excluded. Zbid. 

4. Constit utional Lutc-Sf atutcs-Due Process-Appeal-Cor~den~natio~z- 
Public Cse.-Though our State Constitution is silent upon the sub- 
ject, in order to take private property by condemnation for a public 
use, i t  is necessary for a statute permitting i t  to require just com- 
pensation to be paid the prirate on-ner of land so talien, and to Dro- 
vide that the owner be heard in the proceedings upon notice, with 
further right of appeal to the court in conformity with the due-process 
clause. Long v. Rockingham, 109. 
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5. Same-Procedure.--A statute permitting a municipttl corporation to 
take private property for a public use, by condemiation, should be 
substantially followed by a municipality in taking advantage of i ts  
provisions, and the statute will not be declared invalid unless the 
nullity of the act is beyond a reasonable doubt. Ibid. 

6. Same-Cemeteries.-Where the charter of a city or town provides for 
condemning lands of private owners for cemetery purposes in the 
manner prescribed for condemnation thereof for street or other pur- 
poses, without specific provision for appeal in conformity with the 
constitutional due-process clause, under the general statute (C. S., 
l'i24), applying to municipal corporations, this right of appeal is pre- 
served. and the charter provisions of the city or iown will not be 
declared for that reason unconstitutional by the cclurts. Ibid. 

7. Same-Guardian and Ward.--Where a n  infant is the owner of lands 
sought to be condemned by a municipality for cemetery purposes, 
such infant must defend by her general guardian, where one has 
been allpointed (C. S., 451) ; and where service of process has been 
made upon the general guardian, and it  appears upon the officer's 
return of notice that service has been executed upon the infant, such 
return is sufficient evidence of i ts  service upon the infant to take the 
case to the jury upon the question involved in the issue. C. S., 921. 
Ibid. 

5. Same.-Where the general guardian has been made a party to pro- 
ceedings to condemn land by a municipality of his t a r d ' s  land for 
cemetery purposes, he is the proper one to appeal to the Superior 
Court, and prosecute it  when dissatisfied with the value placed upon 
the ward's lands by the assessors appointed under the statute. Ibid. 

9. Constitutional Law - Statutes - Contracts-Cooperative Marketing.- 
The provisions of the standard contract made by the Tobacco Co- 
operative Marketing Association with its members a re  valid under a 
constitutional statute, and upon the alleged breach thereof on the part 
of the member in its material parts, the equitable remedy by injunc- 
tion is available to the association. Tobacco Assn, z. Patterson, 252. 

10. Constitutional Law-Statutes-Cooperative Xarketing -A coijperative 
association formed under the provisions of chapter 87, Public Laws 
of 1921, whereby i ts  members agree to sell and del~ver  to it  all of 
the tobacco owned and produced by or for him or acquired by him 
as landlord or tenant, being, among other things, for the purpose of 
steadying the market and enabling the member to obtain a proper 
price for his tobacco and compensate him for his labor, skill, etc., 
exists by virtue of a constitutional statute, and the provisions of 
i ts  standard contract with its members are valid and enforceable. 
Tobacco Assn. v. Battle, 260. 

11. Constitutional Law - Statutes - Corporations-Taxat~on-Inheritance 
Tax.--Every presumption is  in favor of the constilutionality of a 
statute, and the legal fiction that shares of stock, being personal 
property, is considered as  being with the person o t  a nonresident 
shareholder, will not be so construed as  to invalidate a statute taxing 
i ts  transfer a s  an inheritance tax. Trust Co, v. Dozcghton, 264. 
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COSSTITUTIONAL LAW-Continued. 
12. Constitutional La% - Condemnation - Just Compensation.-The prin- 

ciple that private lands may not be taken for a public use without 
just compensation is a s  much a part of our organic law as  if i t  had 
been expressly written into our State Constitution. Shute v. Von- 
roe, 676. 

13. Same - Statutes - Procedure.-The statutory provisions under which 
private lands may be acquired for a public use must ordinarily be 
complied with. Ibid. 

14. Constitutioml Law - Contracts-Imprisonment-Debt-Statutes-lnn- 
keeper-Boarding Houses.-The misdemeanor prescribed by C. S., 
4254, for one who obtains lodging, food, or accommodations from an 
inn, boarding or lodging place, expressly applies, by the expression 
of the statute, when the contract therefor has been made with a 
fraudulent intent, and this intent also exists in his surreptitiously 
absconding and removing his baggage without having paid his bill, 
and this statute is not inhibited by Article I, section 16, of the State 
Constitution, as  to imprisonment for the mere nonpayment of a debt, 
either in a civil action or by indictment. S. v. Barbee, 703. 

15. Same-Evidence.-In order to convict under the provisions of C. S., 
4284. i t  is necessary for the State to show the fraudulent intent of 
the one who has failed or refused to pay for his lodging or food a t  
an inn, boarding house, etc., the like intent as  to his surreptitiously 
learing with his baggage without having paid his bill; and evidence 
tending only to show his inability to pay, under the circumstances, 
but his arrangement with the keeper of the inn or boarding house 
to pay in a certain way and within a fixed period after leaving, and 
his paxment in part, and that his ~ ~ i f e ,  remaining longer than he, 
thereafter took away his baggage without his knowledge or partici- 
pation therein, and in the separation following he received no benefit 
therefrom, is insufficient for a conviction of the statutory offense. 
Zbid. 

CONTENTIONS. See Instructions, 8. 

CONTINGENT INTERESTS. See Constitutional Law, 1; Wills, 26. 

CONTISGEST REIIAINDERS. See Estates, 1, 3, 5 ;  Wills, 15; Deeds and 
Con~eyances, 13. 

CONTRACTS. See Municipal Corporations, 2 ;  Evidence, 6 :  Principal and 
Surety, 1 ; Constitutional Law, 9, 1 4 ;  E q u i t ~ ,  1 :  Injunctions, 7, 12: 
Pleadings, 6 ;  Corporations. 4 :  Railroads, 1 6 ;  Gaming, 1 ;  Tendor and 
Purchaser, 2 ;  Principal and Agent, 5 ;  Liens, 1, 4. 

1. Contracts-Coo'perative Marketing-&andlord and Tenant-Sfatutes- 
Liens - Possession - Trusts - Sonmember Tenant - Penalties.-The 
landlord and tenant act (C. S., 2355) gives the landlord only a pre- 
ferred lien on his tenant's crop on his rented lands for the payment 
of the rent :  and unless and until the landlord has acquired a part 
of his tenant's crop for the rent, he has acquired no tobacco from 
his tenant that comes within the provisions of his membership con- 
tract in the Tobacco Groners Coiiperative Association, and is not 
liahle for the penalty therein contained for failure to market the 
tobacco raised by his tenant. Cooperative Assn. v. Bissett, 180. 
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2. Contracts-Breac7~-Damnges-Co~~porafiol2aes of Stock-Cizlatc- 

ful  3lofive.-While the facts in the instant case dc not inrolre ap- 
proral of the broad doctrine that if a person has tlw lawful richt to 
do a thing the act remains essentially lawful when done untler any 
conceirable motive, upon the facts disclosed it is held that the esev- 
cise of the right complained of, which does not infringe the legal 
right of another, is not actiomble, even if prompted by ail evil 
motive. Bell ti. Uailxr ,  224. 

3. Same-Interest.-Where the defendants have brenchd their contract 
to purchase plaintiff's shares of stock in a corporation, interest \vill 
begin to run from the date of the contract when the plaintib n-as 
then ready to deliver it. Ibid. 

4. Contracts--Frazid-Codpei'atiue rissociations-Collate~.al rlttnc>h.-Quo 
Warranto-Corporations.-A member of a coiiperati~~e tobacco crow- 
ers association, formed and incorporated under a ralicl statute, cannot 
attack the validity of the organization for lack of a wfficient number 
of signers, it being for the State upon a quo rcarranfo to vitiate the 
incorporation. Pittman c. Tobacco Growers Assn., 340. 

5. Contracts-Codperatice Associatiot~s-Frc~ud-Ecide)~c?-Questioirs for 
Jurll.-Evidence that a, member of a coiiperative tobacco growers 
association had been adorded ample opportunity to read ant1 under- 
stand the membership contract before signing i t ,  and who could hare  
done so, is sufficient to take the case to the jury upon his defense 
that he had been induced by the fraudulent misrepresentations of 
the association as  to its contents. Ibid. 

6. Samc-Inst~*uctions.-The fraudulent misrepresentations upon which 
a party seeks to set aside his written contracts must, among other 
things, have been reasonably relied on, and an instruction to this 
effect upon the evidence in this case is held to b~ without error. 
Ibid. 

7. Samp-Promissort/ Rcprese~ztations.-Promissory representations look- 
ing to future profits or adrantages cannot be considered upon the 
issue as  to whether a party signing a contract with full oplmrtunity 
to know its contents was induced thereto by the fraudulent misrepre- 
sentations of the other party to the contract. Ibid. 

8. Contracts -Breach - Specific Performance - Coijperaiize Marketing- 
Statutes.-A penalty in a small sum erroneously r~ttempted to be 
imposed on a member by the tobacco marketing association, under its 
contract, for the failure to market the tobacco of his nonmember ten- 
ant,  is not of sufficient proportionate importance to :ustify an entire 
severance of the contract relation by the member thereof. Tobacco 
Association v. Bland, 356,. 

9. Same-Injunction-Equit1~~-The right given by chapter 87, section l'ic, 
Laws 1921, to a tobacco marltetinq assocbiation formed under the pro- 
visions of said chapter S i ,  to injunctive relief agxinst a member 
breaching his contract, upon filing the bond and verified complaint 
showing such breach, or threatened breach, rerates only to the initial 
process, and does not, and is not, intended to withdraw from the 
courts their constitutional right to pass upon the question of continu- 
ing the injunction to the final hearing upon the issues, under approved 
principles of law and equity. Ibid. 
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10. Same.-h tobacco marketing association, formed under the provisions 

of the statute, upon the hearing as to continuing its temporary re- 
straining order, must bring itself within the equitable principles appli- 
cable, and the temporary restraining order obtained under the pro- 
visions of the statute will not be continued if the breach of the 
contract complained of was caused by the plaintiff's own default, or 
if the continuauce of the temporary restraining order will work 
greater injury than its dissolution by the court. Ibid. 

11. Same-Pleadings.-Upon the application of a tobacco marketing asso- 
ciation, formed under the statute, for an injunction against its mem- 
ber from breaching his contract by failure to market his tobacco 
through the association, the defendant made it  properly to appear, 
up011 the hearing as  to continuing the preliminary restraining order, 
that he had complied with his contract as  fa r  as  he was able, but that 
the failure of the plaintiff to pay him for the large portion of his crop 
marketed through it  under the terms of the contract forced him to 
market otherwise a small portion of his crop to raise money for sup- 
plies necessary for the support of himself and family: Held, the 
general denial by the plaintiff of owing the defendant anything under 
the contract, without detailed statement as  to the account between 
them from information available to it, was insufficient, and an order 
of the Superior Court judge dissolving the r e ~ t r a i n i n g ~ o r d e r  upon 
defendant's giving a proper bond for plaintiff's protection was proper, 
under the evidence in this case. Ibid. 

12. Contracts, T17~itten - Parol Evidence - Conditions Precedent. - While 
par01 evidence is not permissible to correct, modify, or change the 
written expressions of a contract, i t  may thus be shown that the con- 
tract depended for its validity upon a condition precedent that had 
been agreed upon, and that the failure of performance of this condi- 
tion rendered the contract itself invalid. Tobacco Growers dssn. z;. 
Voss, 421. 

13. Same-Codperati~e Jfarketitzg Associations-Statutes.--Where a mem- 
ber of a coiiperative marketing association, formed under the statute, 
resists the performance of marketing his tobacco with the association 
under the usual and written contract, he may show by par01 that he 
had never been a member thereof, or obligated by the contract sued on 
for the failure of the association to obtain a certain membership 
within the territory. Ibid. 

14. Contracts -Employment for Life - Consideration-Railroads.-A con- 
tract for the continued employment of a railroad company for his life, 
in consideration of the employee's forbearance to sue the company 
for damages he has received, caused.by the company's negligence, is 
not invalid for indefiniteness of the duration of the employment, and 
is supported by a suacient consideration. Stevens z;. R. R., 528. 

15. Same-Ez;idenee.-Where a railroad company is sued by its employee 
for breach of a valid contract of employment for life, in considera- 
tion of forbearance of its employee to sue for damages for a personal 
injury negligently inflicted by it  while in its employment, evidence of 
the extent of such injury is competent upon the question of the suf- 
ficiency of the consideration to support the contract. Ibid. 
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16. Contracts - Xaterial Bumishers - Principal and Surety-Liens-Stat- 

utes.-The payment by the railroad company direct to those who had 
valid claims for materials, etc., furnished the contrrctor for the con- 
struction of a bridge, upon notice given, is a proper charge against 
the surety on a bond given for the faithful perfornance by the con- 
tractor, conditioned tha ta the  railroad company might a t  any time pay 
any moneys directly to those having claims for materials furnished 
for the purpose of the contract, without reference to the statutory 
lien law. R. R. v. Crafts, 561. 

17. Same-Segligence-Personal Injuries.-Where a railroad company has 
paid a judgment obtained against it  for the negligence of its con- 
tractor for failing to furnish his employees a safe place to work in 
the construction of a bridge, the surety on the contractor's bond is 
liable when the contract provides that  the contractor shall save the 
railroad harmless for damages resulting to employees from accidents, 
injuries, etc., and the provisions of the indemnity hond are  to save 
the railroad company harmless from liens of materiel, labor or other 
liens, and "in all other respects in said agreement provided for." 
I bid. 

18. Same-,4ppeal and Error-Record-Judgments-Estogpe1.-A decision 
of the Supreme Court on appeal in an action by an t>mployee against 
a contractor for the erection of a bridge for a railroad company, 
wherein the surety bond is not set out, holding that he surety is not 
liable to the railroad company for the contractor's negligence, is not 
an estoppel by judgment in the railroad's subsequent action upon the 
bond to recover the amount of damages i t  has paid the employee, 
when it  is made to appear on a second appeal, by a f l l l  and complete 
record, that the damages sought mere in the contemplation of and 
provided for in the surety bond. Zbid. 

19. Colttracts-Evidence-Legal Sunciency.--To sustain an action upon 
contract, the plaintiff's evidence must be sufficient in law to show the 
mutual agreement of the minds of the parties upon the subject-matter. 
Overall Co. v. Holmes, 186 Pi. C., 431, cited and a p ~ r o v e d  a s  to the 
definition of a contract. Cfarrisolt v. McGimpsey, 700. 

20. Contracts-Deeds and Conveyances-Parol Evidence.-In an action to 
recover upon certain mortgage notes given for the purchase of certain 
lands, on which was a hotel containing certain articles of furniture, 
and the defendant sets up a counterclaim for damages for the breach 
by plaintiff of his contract to deliver the furniture: Held, the failure 
of the plaintiff's deed to include the furniture does not exclude de- 
fendant's evidence upon his counterclaim, the statute of frauds not 
requiring contracts in this respect to be in writing and the par01 
evidence not being contradictory of the written instrument. Anderson 
u. Nichols, 808. 

21. Contracts-Vendor an4 Purchaser- PrincipaZ and Agent-Zssues-Ap- 
peal and Error.-Where the pleadings and evidence raise a question 
of fact necessary to the complete termination of the vontroversy, the 
issue so presented and aptly tendered may be insisted upon by a 
party, and its refusal by the trial judge is refersible error. Erskine 
v. Motor Co.. 826. 
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22. Same-Automobiles-Local Territory-Pleadings-Evidemx-Questions 

for Jury.-Where a manufacturing company of automobiles has con- 
tracted to place its local agency for exclusive sale with the plaintiff 
in the action a t  two towns in adjoining territory, and has breached 
i ts  contract as  to one of them, and the pleadings and evidence tend 
to show that it  was necessary for the plaintiff to have the agency in 
both places to obtain the benefits under his contract, a material and 
necessary issue to the determination of the controversy is thereby 
raised for the determination of the jury. Ibid. 

CONTRACTS, WRITTEN. See Contracts. 

CONTRIBUTION. See RIunicipal Corporations, 9. 

COiYTRIBUTORP XEGLIGEKCE. See Railroads, 1, 14; Admiralty, 1 ;  Car- 
riers, 9 ;  Negligence, 4 ;  Evidence, 43. 

CONVERSION. See Dower, 6. 

CO-OPERATIVE MARKETING. See Contracts, 1, 4, 5, 8 ;  Constitutional Law, 
9, 10, 13; Equity, 1 ; Injunctions, 6, 7, 11, 12; Pleadings, 6 ;  Corpora- 
tions, 4. 

CORPORATIONS. See Contracts, 2, 4 ; Constitutional Law, 11 ; Taxation, 2 ; 
Deeds and Conveyances, 6 ; Actions, 4. 

1. Corporations - Taxation -Shares of Stock - Inheritance Taa-Char- 
ter.--A State creating a corporation has the power to impose an 
inheritauce tax upon the transfer by will or devolution of the stock 
of such corporation held by a nonresident a t  the time of his death, by 
reason of its authority to determine the basis of organization and the 
rights and liabilities of all of its shareholders therein. Trust Co. v. 
Doughto+a, 264. 

2. Corporat ions-Shares-Courts-Jur isdict iota tu  of Shareholders.- 
A certificate of stock is  a mi t ten  acknowledgment by a corporation 
of the interest of the holder in its property and franchise, the legal 
status of which is in the nature of a chose in action, and the value 
of the shares is measured by the value of all the property owned by 
the corporation, including i ts  franchise, entitling him to his propor- 
tionate share of the profits during its continuance, and to his pro 
ruta share in its net assets upon its dissolution. Ibid. 

3. Corporations-Shareholders-Statutes-Public Policy.--It is the policy 
of this State, since 1887, as ascertained by the interpretation of our 
statutes on the subject, to regard the interest of a stockholder in a 
domestic corporation, for the purpose of taxation, as  identical with 
that of the corporation. Ibid. 

4. Corporatio?zs-Coiiperative Associatio?cContracts-Mismanagement.- 
A member of a tobacco growers association cannot avoid his member- 
ship contract upon the ground of mismanagement of the corporation 
after its organization. Pittman v. Tobacco Growers Assn., 340. 

5. Corporations-Subscription to Shares of Stock in Property-Directors- 
Statutes-Evidence-Nonsuit.-C. S., 1157, makes the judgment of the 
board of directors, in fixing the value of property of its subscribers 
to its shares of stock to be accepted in lieu of money, arbitrary and 
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of artificial weight, i n  the absence of f r a u d ;  and ,vhere there is  no 
evidence of f raud therein, a judgment a s  of nonsuit is  properly 
granted. ffover v. .Ualevets, 774. 

6. Corporation Commission - Railroads-Carriers-Lumber Companies- 
Statutes-Rates-Joint Rates.-A lumber company, chartered and or- 
ganized for the purpose of transporting i t s  own products, may be 
created a limited public carrier by the order of the  Corporation Com- 
mission, under the provisions of C. s . ,  1039; and when i t  i s  of stand- 
a r d  gauge and of sufficient equipment and es tens ivmess  to affect the 
interest of the  public, the  Commission may make a valid order estab- 
lishing a joint ra te  of transportation in the same cars  between i t  and 
a connecting common carrier by ra i l  t o  points beyond the  initial road. 
C. S., 1071. Corporatiox Conmission ex rel. Granitcz Co. v. R. R.,  124. 

CORRECTION. See Tasat ion,  9 :  Verdict, 2 ;  Evidence, 32. 

CORROBORATION. See Bills and Sotes,  3 ;  Evidence, 26, 39, 42. 

COSTS. See Limitation of Actions, 1 ;  Constitutional Law, 15. 

COUNTERCLAIMS. See Railroads, 4. 

COUNTIES. See Taxation, 5, 7 ; Schools, 5 ,  13 ; Statutes,  3 ; Municipal Cor- 
porations, 9. 

1. Counties-Schools-Taxation-Constitutional Law-Election-Approcal 
of Voters.--When necessary to  maintain the  s ix-mol ths  term of pub- 
lic schools required by the  Constitution, Art. I X ,  i t  is  within the legis- 
lative authority,  in establishing i t s  State-wide systclm, to assume a n  
indebtedness of a school district therefor, including the cost of neces- 
sary  buildings, and direct t ha t  i t  be provided for  by the  respective 
counties a s  administrative units of the public-schcol system of the 
S t a t e ;  and i t  is  not required, in this instance, that  the question of 
tasa t ion for the purpose be submitted to the voters of the terri tory,  
under the provisions of the  Constitutjon, Art. VI I  sec. 7. L n c ~  G. 
Bank, 183 N. C., 373, cited and applied. Locelace G .  Pra t t ,  686. 

2. Same-Statutes.-The county commissioners, under the provisions of 
the  Consolidated Public School Law of 1923, a re  given authority to 
fund the outstanding indebtedness of a school district for  the neces- 
sary  maintenance of a sis-months term of public schools esist ing 
prior to 1023, when in excess of ten thousand dollars, by issuing serial 
notes of the county or  serial  bonds thereof, and to levy annually a 
special a d  z'alorem t a s  on all  the tangible property cf the  county suf- 
ficient to gay the same, principal and interest, a s  they mature,  in 
addition to all  other taxes authorized by law to be levied there in:  
and such indebtedness, incurred upon the  order of the  county commis- 
sioners, upon petition of the  school district therein, upon plans for  
necessary buildings and their  location, approved by the Sta te  Super- 
intendent of Public Instruction, is  a valid binding obligation upon the 
county. Ibid. 

COUNTS. See Verdict, 1 ; Criminal Law, 8 ; Municipal Corporations, 4 ; 
Courts, 1. 

COUNTY BOARD O F  EDUCATIOX. See Schools, 2. 
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COUNTY CORlMISSIOXERS. See Schools, 2. 

COURTS. See Railroads, 5, 8 ; Corporations, 2 ; Verdict, 2 ; Criminal Law, l 6  ; 
Jury, 3 ; Removal of Causes, 3, 5,  7 ; Judgments, 13 ; Tenancy in Com- 
mon, 6. 

1. Courts-Indictment-Counts-Criminal Lam--Election op Remedies.- 
Where there are  several offenses charged in the bill of indictment, of 
the same grade of crime and punishable alike, i t  is, on defendant's 
motion, within the sound discretion of the trial judge to quash or 
compel the solicitor to elect. S. v. Switxer, 88. 

2. Courts - Jurisdiction-Cnincorporated Associations-Xandamu8.-The 
courts hare no jurisdiction oyer the management of an unincorpo- 
rated association, or order, by mandamus, wherein there has been no 
violation of criminal law, or where the deprivation of property rights 
is not in question. Jenkins G .  Carratcay, 405. 

3. Court8 - Discretion - Appeal und Error-Objections and Exceptions- 
Juror's Relationship to I'artu.-It is within the sound discretion of 
the trial judge to refuse a motion to set aside a verdict for relation- 
shiy of a juror to a party litigant, when the general question of rela- 
tionshil~ had been asked without response, and the trial had been 
l~roceecled with without further question or objection. Anderso)~ 2;. 

Sichols, 808. 

COT'ENAST. See Deeds and Conveyances, 7. 

CREDITOR. See Fraud, 2. 

CREDITOR'S BILL. See Actions, 4. 

CRIMINAL LAW. See Banks and Ranking, 1, 6, 7 ;  Courts, 1 ;  Homicide, 1, 
5 ; Indictment, 1 ; Evidence, 19, 29, 33, 35, 36 ; Judgments, 11 ; Fires, 2 ; 
Jury, 5 ;  Abandonment, 1. 

1. Criminal Law - Ifitoxicetiny Liquor-TVitnesses-Defe)zdants-Co~tsti- 
tutional Lax-Ino-inzination.-A defendant in a criminal action, by 
becoming a witness in his own behalf, acknowledges the right of the 
prosecution to test his credibility, and waives his constitutional priri- 
lege not to answer questions tending to incriminate him or to prove 
the specific offense with which he is charged. S .  v. O'Seal, 2. 

2. Strme-Cross-Exanzination.-TVhere, upon denial of the criminal offense 
of the unlawful sale of sljirituous liquor, the defendant takes the 
stand as  a witness in his own behalf, he may be cross-examined as  to 
anS circumstance of probative ralue to show his opportunity for the 
manufacture and possession of the intoxicating liquor. Ibid. 

3. Same-Ecidelzce-Char(1cter.-Where the defendant's witness has testi- 
fied as  to the defendant's general character, in a criminal action for 
the unlawful sale of intoxicating liquors, that he had heard the defend- 
ant's character discussed by blockaders, etc., upon the trial of others 
for a like offense, i t  is incompetent for the defendant to show by this 
witness that the defendant had been active to destroy the liquor busi- 
ness in this locality, a s  a n  attempt to show a particular trait  of 
character on a matter of general reputation, though the witness of 
his o\rn yolition may have so qualified his testimony as  to general 
reputation. Ibid. 



896 INDEX, 
- 

CRIMINAL LAW-Continued. 
4. Criminal Law-Intoxicating Liquor-Witnesses-Uetectices-Interest- 

In~tructions-Special Requests for Instructions-Appeal and Error- 
Objections and Exceptions.-In the absence of a s37ecial request for 
instruction, i t  is not reversible error, under C. S., 564, for the trial 
judge to hare  failed to instruct the jury that they should scrutinize 
the testimony of detectives who were paid to secure evidence to con- 
vict the defendant, thc same being as  to subordinate and not sub- 
stantive features of the evidence in the case. Ibid. 

5. Criminal Laic-Banks and Banking-Insolcencl/-Deposits-Statutes.- 
In order for a conviction under the provisions of section 85, chapter 4, 
Public Laws 1021, the State must prove beyond a reasonable doubt 
the actual receipt of the deposits by defendant offic~x of the bank a t  
the time when the bank was insolvent to his own knowledge, or that 
such officer permitted an employee of the bank to re2eive the deposits 
with knowledge of these facts. S. u. Hightozccr, 300. 

6. Criminal Lazo-Ez;ide~~ce-Opinions-TT'itnessea-Con~titufiona Law- 
Trial by Jur~j-Prejudicial Error.-The right of the defendant in a 
criminal action to cross-examine expert nitnesses who have testified 
their opinion against him is a material one, guaranteed by our Con- 
stitution, Art. I, see. 17, and a denial thereof may not be held a s  
merely a technicality and harmless; nor is this error cured by the 
fact that he has had an opportunity to cross-examine one of these 
witnesses in refutation of the correctness of the facts upon which his 
conclusion was based, especially when the other wiiness is to be re- 
garded a s  the most important one. Ibid. 

7. Criminal Law-Banks and Banking-SolvencpDeporits-Due Course 
of Business.-The word "insolvent," in the statute making i t  a felony 
for any oficer of the bank, etc., to receive deposits therein with 
knowledge of its insolvency, means when the bank cannot meet i t s  
depositary liabilities in due course, and does not require that  the con- 
dition of the bank should a t  the time be such as  to enable it  a t  any 
given time to pay all of its depositors in full a t  the same time on 
demand. Chapter 4, section 31, Public Laws 1921. [bid. 

8. Criminal Law-Deadly Weapon-Courts-Matters of Law-Question8 
for  Jury.-An instrument used in an assault which is likely to pro- 
duce death or inflict great bodily harm upon the one assaulted, in the 
manner of its use, with regard to the condition of the one assaulted, 
may be held a deadly weapon, as  a matter of law, and is not to be 
submitted to the jury as  an issue of fact unless its use, under the 
circumstances, may or may not have been likely 1 0  produce fatal  
results. S. v. Smith, 469. 

9. S a m e - , U u r d e r - J f a n s l a u g h t e r - I r t s t r z i c t i s . -  
Where the defendant was tried for murder in the second degree and 
convicted of manslaughter, or the unlawful killing of a human being 
without malice and without premeditation and deliberation, under 
evidence tending to show that he had struck on the head and killed 
the deceased with a baseball bat while engaged in a fight with him. 
an instruction that the law presumes malice from the use of a deadly 
weapon is not erroneous. Ibid. 

10. Same-Self-defense-Excusable Homicide-Burden of Proof.-Where it  
is  admitted or established that  the prisoner on trial for murder had 
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killed the deceased with a deadly weapon, but without premeditation 
and deliberation, the law raises the presumption, first, that  the killing 
was unlawful, and, second, that it  was done with malice, which is 
murder in the second degree; it  then being for the prisoner to show 
to the satisfaction of the jury the facts that would reduce the crime 
from second-degree murder to manslaughter, or to justify himself 
upon the plea of self-defense. Ibid. 

11. Criminal L a x  - Concealed Weapolzs - Evidence--Statutes.-Upon evi- 
dence tending to show that an officer arrested the defendant when the 
defendant had a pistol with the butt end projecting above his hip 
pocket, and with his coat off and carried upon his shoulder, with the 
apparent intent of interfering with the safe-keeping of a prisoner the 
officer was guarding, it  is sufficient for the determination of the jury, 
upon the issue of defendant's guilt in having carried a concealed 
weapon in violation of the statute. C. S., 4410. S. v. Xangum, 477. 

12. Same - Punishment - Discretion of Court-ConstitutionaZ Law.-The 
statute against carrying a concealed weapon is for peace and the 
preservation of human life and limb, the punishment for its violation 
being in the discretion of the trial judge imposing the sentence of a 
fine, not less than $50 nor more than $200, or imprisonment, not less 
than thirty days nor more than two years; and a sentence to impris- 
onment for four months, under the facts of this case, is held not to 
be "excessive" or cruel or unusual within the inhibition of Srticle I ,  
section 14, of the Constitution. Ibid. 

13. Criminal Law -Immigrant agents - License - Statwtes.-An isolated 
instance of employment of labor in this State for work in progress in 
another State, by either an individual or corporation, or by he em- 
ployees of a corporation in charge thereof, does not fall wit',in the 
intent and meaning of Schedule B, sec. 79, ch. 4, of the Public Laws 
of 1923, being an act to raise revenue, and the fine or punishinent 
therein imposed for the failure to take out the license prescribe? does 
not apply. S. v. Lowe, 524. 

14. Criminal Law - Statutes - Constitutional Law - Taxatiol~-Trades- 
Classification-License.-The Legislature has constitutional a ~ t h o r i t g  
to select and classify occupations and trades for the purposc ~f taxa- 
tion, and to impose a license tax on the business of procurirg laborers 
in this State to send into another State to work there, an(: make it  a 
misdemeanor, imposing a fine or punishment for those who conduct 
this business in violation of the statute. S. 2j .  Valley, 571. 

15. Criminal L a w - l ' a x a t i o n - T r a d e s - 3 . i i s d e m e a n o r s - l  of 
Proof.-Where the defendant is on trial for a misdemeanor in vio- 
lating a statute requiring one engaged in the business of hiring 
laborers in this State to work in another State to pay a tax and 
obtain a license therefor, the burden is on the defendant to show that  
he had obtained the license required by the statute. S. v. Lowe, ante, 
524, cited and distinguished. Ibid. 

16. Criminal Law-Homicide-Evidence-mestions fo r  Jury-Courts-Ap- 
peal and Error.-Where the evidence is in law sufficient for the jury 
to conrict the defendant of guilty of a homicide, the verdict accord- 

57-187 
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irigly rendered will not be disturbed by the courts tecause it  mas ren- 
dered upon apparently slight evidence, the weigqt and credibility 
being solely within the province of the jurr.  8. v. Levy, 581. 

17. Criminal Law-Jurors-Special Venire--Challenge to Array-Challenge 
to Polls.-The ordering of a special venire nhe le  tlie prisoner is 
charged w t h  a capital offense, and the maliner in which it  shall be 
summoned or drawn, nhen so ordered, whether selected by the sheriff 
under C. S., 2338, or drawn from the box under C. S., 2339, are both 
discretionary with the judge of the Superior Court, and unless an 
objection goes to the ahole panel of jurors, i t  may not be taken 
ndval~tage of by a challenge to the array uiiless t11ttl.e is partiality or 
miscoliduct of the sheriif slionii, or some irregular~ty in making out 
the list. The history of the prisoner's right of challenge to the polls, 
as  clialiged by statute, \\it11 riglit of appeal, revltned by STACY, J. 
Ibid. 

18. Crim~rtal Laze;-Homtcide--Ez;iderlce-I??structions.-Where tliere is no 
evidence upon the trial of a homicide for manslaughter, and the pris- 
oner has been couvicted of murder in tlie second degree, of which 
tliere \ \as  sutficient evidelire, all exception to the caliarge to the jury 
on the ground tliat it restricted the jury to the cousideration of the 
evidence of the greater offense, caullot be sustained 011 appeal. Ibrd. 

19. Criminal Law-Homicide-Intent-Ev~dence-Sccide~zt.-Where two or 
more colisl~ire together and are  the agglessors in a resulting fight 
with firearms, and in coilsequelice their adversa~y  unintentionally 
hills an illnocent bystander, liis antagonists are  not respoiisible for 
tlie killing and caiiliot be lawfully coliricted of the homicide, as  there 
was no concerted actiou by them in that respect. S.  v. Oxendirze, 658. 

20. Crimiuat Law - Secret Bssa ult - Statutes-It~truclions-Appeal and 
Error.-While it is not required for the conviction of a secret assault, 
under tlie provisions of C.  S., 4213, that the assailel .should not have 
been aware of the presence of liis assailant, i t  is llecessary that the 
purpose of the assailant be not previously made kllo\\n to him; and 
where the evidence does not tend to show that it  was a secret assault, 
within the intent and meaning of the statute, an instruction to the 
contrary is reversible error. Ibrd. 

21. Crintinal Law-Forctble Trespass-Evidence.-Where tliere is evidence 
tliat the defendant, indicted with others for forcible trespass, n a s  
1)reseat and acting in concert with another, who forced his way into 
a d\wllilig and took by force all occupant therefro n, and thereafter 
helped force him into the yard, he is guilty of the offense charged in 
ulilawfully invading tlie possession of another by Iwing present and 
violently assisting with a strong hand. Ibid. 

22. Crimirral Late: - Statutes - Infatrticide -Homicide -- Concealment of 
Birth of Sew-born Itr fant - Burlling--Evide?~ce-Presumption-But.- 
den of Proof-D~recting Vcrd~ct-Appeal nnd Ertor.--Under the pro- 
visions of C. s., 4228, malting it a felony for ally person to conceal 
the birth of a new-born child by secretly burying or otherwise dispos- 
ing of its dead body, it  is reversible error for the trial judge to direct 
a verdict of guilty upon evidence tending to show t ~ a t  tlie defendant 
fouucl the dead body of tlir infant in a state of decomposition and 
therefore buried it, and had informed the authorities thereof and 



INDEX. 

directed them where he had buried i t ,  i t  being required of the  S t a t e  
to  rebut t he  common-law presumption of innocence by establishing the  
defendant 's  guilt beyond a reasonable doubt. S.  ti. drrolcood, 715. 

CROSS-EXAhlISATION. See Criminal Law, 2 ; Evidence, 13. 

CROSSINGS. See Carriers,  7. 

CUSTOMS AKD USAGES. See Employer and  Employee, 3. 

DAMAGES. See Railroads, 6 ,  7, 14 :  Contracts, 2 ; Kew Trials,  2 ; Carriers,  6 ; 
Evidence, 30: E'ires, 1 ; Kegligence, 5 : Vendor and  Purchaser,  3,  4 ; 
Waters,  1. 

DEADLY WEAPON. See Criminal Law, 8. 

DEATH. See Husband and  Wife, 2. 

DEBT. See Coristitutional Law, 1, 1 4 ;  Pleadiqgs, 1 1 ;  Equity,  3 ;  Statu te  of 
Frauds ,  1: Hanks and  Banking, 15. 

DEBTOR A S D  CREDITOR. See F m u d ,  2 :  Wills, 2 ;  Dower, 2 :  Par tner-  
ship, 5. 

DECEASED PERSOSS.  See Partnershi[), 1. 

DECEIT.  See Princi~m.1 and  Surety.  I. 

DECLARATIOSS. See Principal and Agent, 1, 4 :  Evidence, 34. 

DEDICATIOS.  See Easements,  3. 

LIEI)UCTIOK. See hlunicipal Corporations, 9. 

DEEDS A S D  CONT'ETAKC1:S. See Tenancy in Common, 4 ;  Evidence. 7, 
2 l  : Tyendor and  Purchaser,  1 ; Fraud ,  3 ; Mortgages, 4 ; IVillq, 19, 20 : 
Princi l~al  and  Agent, 5 ; Contracts, 20. 

1. Ucctls and Coirct!lut!ccs -- Fralc(7-Li?~~itatio)~ of Jctiotls-8tcctutex- 
Appeal atrd Etwr.---An action to set  aside a deed to  lands on the  
ground of f raud or mistake,  C'. S. ,  444 ( 9 ) ,  must  he brought w i th i l~  
three  years nes t  a f t e r  the  cause of action accrued, considered a s  
being when the  par ty  aggrieved shoultl have discovered the facts 
constituting the  f raud o r  mistake relied upon in his suit ,  and  the  
relief afforded by the  s ta tu te  has  a broader meaning than  the corn- 
mon-law act io~is ,  and applies to any  and all  actions. legal or rquitable, 
Ivl~ere f r aud  is the  basis o r  all essential element in the  suit .  Lit t lc 
c. Barti;, I. 

2 Deeds and C~~~~~~~~o~~'c~-Eru~~cl-Stntutc~s-lppc~al a n d  Error.-It is  
f r aud  sufficicmt to set  aside a deed to  lands where tile weakness of 
the  grantor 's  nlind has  been controlled by the  influer~ce of another to 
suc.11 an  e s t en t  :is to entirely sup l~ lan t  his will slid cause h im to  make 
a n  iml~rovidrnt  and llarrnful dispc,sition of his 11roperty t h a t  he would 
not other\\-ise h a r e  made : and  where in  a n  action of th is  character 
there is  sufficient evidence.to establish this fact ,  i t  fal ls  \vitllin t he  
three-year s ta tu te  of limitations, C. S., 444 ( 9 ) :  and a contr:iry 
ruling by the  t r ia l  judge constitutes reversible error.  Ibid.  

3. San~c-17erdict.-Vl~ere the  evitlence upon the  t r ia l  to set aside a tlred 
for f raud prarticed upon the  grantor is  sufficient. under thc  pro- 
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DEEDS AND CONVEYANCES-Continued. 
visions of C. S., 444 ( 9 ) ,  and the trial judge has erroneously ruled 
to the contrary as  a matter of law, this reversible error is not re- 
lieved by the principle that the statute does not begin to run till 
the influence has been removed, when it does not appear on appeal 
that such influence had ever been removed, and the jury have found 
the issue of fraud without being permitted to pass upon this ques- 
tion. Ibid. 

4. Same-Trusts.-Where the suit is to recover in mcney the difference 
between the grossly inadequate consideration paid for a conveyance 
of land, attacked upon the ground of fraudulent influence used upon 
the mind of the grantor for the grantee's benefit, and the reasonable 
value thereof, C. S., 444 (91,  limiting the action to three years in 
cases of fraud, applies; and it  is reversible error lor the trial judge 
to hold, as  a matter of law, that the ten-year statute relating to 
actions to impress a trust upon property only wai; applicable. Ibid. 

5. Deeds and Conceyawes-Delicery-Intent.--Thether a deed has been 
delivered does not depend exclusively upon the question of its physi- 
cal delivery. Both the delivery and the intent to deliver are neces- 
sary. Gillespie v. Gillespie, 40. 

6. Deeds and Conce~ames  - C'orporations - Probate.--Where, upon its 
face, a conveyance purports to be made by the p-oper officers of a 
corporation as  the act and deed of the corporation for its lands, and 
it and its certification for registration by the clerk of the court are 
regular and in proper form, the deed will not be held as  an invalid 
corporate conveyance for the failure of the notary before whom the 
proper officers had acknowledged it  to certify that such officers acted 
therein in behalf of the corporation. Bailey .u. Arassell, 184 N. C., 
451 ; Bank 2;. Canaday, 493. 

7. Deeds and Conue~ances - Consideration-Support of Grantor-Coue- 
?bunts - Charge Upon Land-Subsequent Grantees-Sotice.-A con- 
veyance of land upon consideration of the grantee maintaining the 
grantor for life is a covenant charging the land therewith, and is 
hinding not only on the grantee, but as a charge upon his successors 
in title who take by deed with actual or construct ve notice thereof. 
Fleming z'. Mote, 593. 

8. Deeds at1 d Conveyu?tces - Xortgages -- Varried Il'gmen - Probate- 
P r i v ~  Examinatio?h-Fraud.-Where a married woman has signed a 
n~ortgage or deed in trust to secure borrowed money, she may not 
have i t  set aside upon allegation of fraud of the probate officer in 
taking her separate esamination, when she admits; that the esami- 
nation was taken in substance of the requirement of the statute and 
she had signed the conveyance. and there is no widence that the 
mortgagee in any manner participated in the fraud. Irhitalier v. 
The Sikes Co., 613. 

9. Deeds and Conz'eyanres--Ci~aritable Gifts-Zntet~t-Po~cer of Sale- 
Religion.-A deed to a house and lot to the trustees; of a certain dis- 
trict of a religious denomination, to be used as  a kome for the min- 
isters of that denomination in the district, with hnl~endurn that it  be 
held, kept, maintained and disposed of as such place of residence, 
will be construed as a whole to effectuate the beneficent illtent of the 
grantor, and the use of the words "clisposed of" in the habendurn 
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DEEDS ASD COSVETANCES-Conthued. 
was consistent with the purposes expressed in the conveyancing 
clause, and the trustees named, and their successors, may sell the 
n-hole as  well as  a part thereof and hold and apply the proceeds for 
the expressed purposes of the gift. Page v. Col;ingto?z, 621. 

10. Deeds and Conmyances - Estates -Remainder - Rule in Shelley's 
Case.-Except when otherwise controlled by an arbitrary rule of law, 
as  by the rule in Shelley's case, the interpretation of a deed should 
effectuate the intent of the parties; and where a fee simple is con- 
veyed by a deed to brother and sister, in express terms, with habetz- 
dun& to them for and during their joint lives, and to the survivor, 
with rcrnaiuder in fee to his or her heirs: Held, there is nothing in 
the 1tabc)tdun~ clause sufficient to affect the fee-simple title thereto- 
fore conveyed; and where the sister has died leaving her interest by 
\\.ill to her brother, the latter acquires the absolute fee-simple title 
to the entire estate. Bagwell 1;.  Hines, 690. 

11. Deeds and Couceyances-Inte,p,-etation-Intent.-The court, in in- 
terpreting a deed to lands. will give effect to the intent as  gathered 
from the irlstrument construed as  a n-hole, when not controlled by 
an arbitrary rule of law, and the habendurn clause may be considered 
in ascertaining the true intent of the instrument. Johnson v. Lee, 753. 

11'. Nante-Estates-12cmai1~ders.-A conveyance of land in the premises 
to the grantee, his heirs and assigns, subject to limitations therein- 
after set forth, with habmzdum to him for and during the period of 
his natural life, and after his death, to his children then living, and 
those who may hereafter be born to him (as  set forth in a former 
deed in the chain of t i t le) ,  and covenant to the grantee arid his 
childreli and their heirs and assigns; and under the former deed it 
appears that the fee of the grantee in the later deed appeared as  
set forth in the habendurn and warranty, but that  a t  the time of the 
prior conveyance the grantee was a young unmarried man:  Held, 
the present deed will be constru6d to effectuate the intention of the 
parties as  exl~ressed more definitely in the haberidurn and warranty,. 
\\-it11 a life estate only to the first taker. Ibid. 

13. flame - Title-Fce Simple-Contingent Remai?~der-Statutes.-JT'iiere 
tlierc is a deed to lands to an unmarried grantee for life, with re- 
mainder to his children, not then in esse, the first taker holds the 
legal title until the birth of children after his marriage, a t  which 
time such estate becomes vested, such remainder being contingent 
until the birth of a child during the existence of the freehold estate, 
and then vests in such child or children who would then take and 
hold the interest. C. S., 1738. Ibid. 

14. Deeds altd Cot~ceya?~ces-Scknotcledg?ne)~ts-Husba?zd and Wife-Xar- 
ricd Tro?ne?cTelephones.-C. S., 097, providing the proper mode of 
conveyance of real property by husband and wife of his lands, tene- 
ments and hereditaments, contemplates that the acknowledgment and 
the lwiry examination of the wife provided for shall be made in the 
presence of the ofticer, which is emphasized by sections 33'23 and 
3 3 3 ,  as to acknowledgments of grantors and married women; and 
such acknowledgment, taken of the wife over a telephone, does not 
meet the statutory requirements, and renders the conveyance invalid 
a s  to her. Bank v. Sumner, 762. 
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DEEDS O F  TRUST. See hIortgages, 5. 

1)EFAULT. See Pleadings, 8, 12, 1 5 ;  Mortgages, 1 ;  Judgmerits, 7 ,  8, 0. 12, 15. 

DEFEASIBLE FEE.  See Wills, 15. 

DELIVERY. See Deeds and Conveyances, 5. 

DEMURRER. See Injunctions, 2, 0 ; Railroads, 6 ; Evidence, 5, 20, 30. 

DEPOSITS. See Banks  and Banking, 2 ; Criminal Law, 5 ,  7 : Evidence. 16 ; 
Judgments, 7. 

DESCIGST A S D  DISTRIBUTION. See Wills, 11. 18, 21. 

DESCRIPTIOK. See Evidence, 7. 

DETECTIVES. See Criminal Law, 4. 

DEVISES. See Coilstitutional Law, 1 ;  Es t a t t .~ ,  1,  3, 4 ;  Wills, 16, 19, 23,  
94, 25. 

DIRECTISG VERDICT. See Admiralty, 1 ; Evidence, 4 ;  Instructions, 6 ;  
Criminal Law, 22. 

DIRECTOR GENERAL. See Railroads, 16. 

DIRECTORS. See Corporations, 5. 

DISCHARGE. See Banks and Banking, 15. 

DISCRETION. See Removal of Causes, 2 ; Wills. 7 : Ju ry ,  3 ;  Courts. 3. 

DISCRETION O F  COURT. See Pleadings, 1 ;  Criminal L a r ,  12. 

DISCRIJIISATION. See Taxation, 14. 

DISMISSAL. See Appeal and Error ,  6 ;  Evidence, 20, 3 0 ;  Actions, 5. 

DISTRICTS. See Schools, 16. 

DIVERSE CITIZENSHIP. See Removal of Causes, 6. 

DIVERSION. See Waters, 1. 

DOMICILE. See Wills, 27, 25. 

DORMANT JUDGMENTS. See Appeal and Error ,  10. 

DOWER. 
1. Uou'er-H~tsband and S1'ifc.-Dower is the life estate to which every 

married woman is entitled, upon the death of her husband intestate, 
or  in case she shall dissent from his will, to one-third in value of all  
the  lands,  tenements and hereditaments,  both legal and equitable, of 
n l~ ic l i  her husband was  beneficially seized, in law or  in fact ,  a t  any 
t ime during coverture, and which the issue, had she :illy, would have 
inlierited a s  heir to her husband;  and this right is  nct  subject to the 
claims of his creditors. C. S., 4008. Chemical Co. v. Walsfon, 517. 

2. Samc-Debtor and  Creditor-Lierts-Vortgages-Equir y.-In the set- 
tlement of a n  insolvent estate of a deceased person leaving a widow, 
where sererol tracts of land, mortgaged and otherwihe, a r e  inrolved, 
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1)OWT'ER-Cont inued. 
the mortgagee of lands insufficient to pay his lien, after a sale subject 
to the nidon's  dower, may, as  to the balance remaining due, share 
ratably with other debts to be paid out of the personal property of 
the decedent, and should any balance be then due him, it  is a charge 
to the extent of the residue unpaid, upon the dower land embraced 
in his mortgage, but not upon the dower in any other lands; ant1 the 
\vidow takes her do\ver in each tract separately and works out her 
e q u i t ~  against each mortgagee as he seeks to enforce his mortgage 
lien. Ibid. 

3. Sunzc-Lic?t.r-Collateml Securit~.-Kliere the wife joins in the mort- 
gage of her husband on his lands, she c o ~ ~ v e y s  her right of dower 
in the entire tract of land described in the instrument, as a col- 
lateral security for the payment of his mortgage debt; and by ese- 
cutiiig the mortgage hei  inchoate right of dower is not reduced to 
the amount of the mortgage debt, and after her husband's death her 
right of doner extends to the entire tract embraced in the mortgage. 
Ibid. 

4. Name-Administration-Per8otzal A8sds.-Where the wife has executed 
a mortgage with her llusband on his lands and he dies, leaving an 
insolvent estate, the unsecured creditors are  entitled to hare the 
mortgagee exhaust the collateral security by a sale of the excess 
over the dower of his surviving widow before prorating in the per- 
solla1 estate, reducing the mortgage debt to that extent, and should 
there then remain anything due on his mortgage debt, it may be 
collected out of tlie n.ido\r1s dower in the lands described in the 
conrryaiice. Ibirl. 

5. .Same.-Where the estate of the deceased husband is insolvent and his 
\\idow has joinea with him in mortgaging his land, and the sale of 
the lands is insufficient to pay the mortgage debt, the widov becomes 
ipso fncto a creditor of her husband, to the extent of the value of her 
(lower in the lands so sold, not subject to  the claims of unsecured 
creditors of his estate. Ibid. 

6. Same-Cotzoersior~.-\There the wife has joined with her husband in 
mortgaging his lands, the proceeds of the sale of the mortgaged lands 
after his death, the wife surviving him, to the extent of the value 
of her dower therein, attaches to the fund arising from said sale, 
which, pro hac uice, is still to be deemed real estate. Ihid. 

7. Same-Purchase Voney-Jlortgages.-To the estent of a mortgage debt 
on lands given for the purchase money, and registered a t  once, the 
title does not rest in the purchaser for any appreciable time but 
l~asses through his hands without stopping and immediately rests in 
the mortgagee free from a lien of any character existing against 
the purchaser; and while the title of such mortgagee is superior to 
tlie widow's dower, she is entitled therein against the rights of other 
creditors of her deceased husband's estate, sub modo, to the value 
of the lands. Ibid. 

DRAFTS. See Banks and Banking, 15, 16. 

DUE PROCESS O F  LAW. See Constitutional Law, 1, 4. 

DUTIES. See Ejectment, 3. 
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DTIKG. DECLARATIONS. See Evidence, 41. 

EASEMENTS. See Evidence, 1; Waters, 1. 
1. Easements - User-Evidence-Prescriptive Right-Lost Grant-Plead- 

ings-Profert.-An easement may be obtained and secured in the 
lands of a n  adjoining owner by use and possessior, exercised under 
a claim of right when open, peaceable and adequately continuous, 
and after a sufficient lapse of time a presumption is raised that  it  
was acquired under a written and sufficient grant which has since 
been lost, that avoids the rule of pleading requiring profert. Drapev 
a. Conner, 18. 

2. Same-Presumptions-Lost Grant.-In an action to establish a pre- 
scriptive right of easement in the lands of an adj3ining owner, the 
doctrine of a lost grant is not precluded as  a matter of law if the 
original deed in a long chain of title refers to the easement a s  one 
previously existing, and upon the evidence in this cme, held, that the 
evidence of the plaintiff's right by immemorial prescription, as  well 
as  by dedication and acceptance, was sufficient to take the issue to 
the jury. Ibid. 

3. Easements - Permissice User - Dedication-Intent-Acceptance.-The 
mere permissive user of an easement by the pub1 c the owner has 
maintained on his own land for his sole convenience, will not amount 
to a dedication, for it  is necessary to show that  the owner intended to 
dedicate the easement either by express language, k y  reservation, or 
by his conduct. Ibid. 

4. Easements-Statutes-TVay of 1Vecessity.-For the owner of lands, cul- 
tivating the same, to obtain a way of necessity over the lands of 
another to a public road, he must show that such n a y  is "necessary, 
reasonable and just," under the provisions of C. S., 3836; and where 
i t  appears, without sufficient denial, that there is a public road lead- 
ing to the cultivated lands, the petition is properly dismissed. 
ahodes 2;. Shelton, 716. 

EDUCATIOR'. See Liens, 1; Wills, 22. 

EJECTMENT. 
1. Ejectment -Landlord and Tenant - Parties-Leases-Statutes.-The 

landlord under whom a tenant has entered into the possession of 
the leased premises is the proper one to bring his summary action of 
ejectment to dispossess the tenant holding over after the expiration 
of his lease, upon proper notice to vacate, and the objection of the 
tenant that the landlord has again leased the premis;es to another to 
begin immediately upon the expiration of his term, and that the 
second lessee is the only one who can maintain the proceedings in 
ejectment, is untenable. C. S., 2365, 2367. Shelton v. Clinard, 661. 

2. Same-Title.-During the continuance of his possession entered upon 
and in right of the title of his landlord, the tenant is not ordinarily 
permitted to deny the title under which he had acquired possession, 
or set up a superior right or title in another. Ibid 

3. Same-Duty of Landlord.-Where the landlord has leased the premises 
to another to begin a t  the expiration of an existing lease, he im- 
pliedly obligates the delivery of the possession a t  the time stated, 
and to see that  the leased premises is then vacated for the occupa- 
tion by his lessee. Ibid. 
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ELECTIOS O F  BENEFITS. See Wills, 14. 

ELECTIOS O F  REMEDIES. See Courts, 1 ;  Guardian and Ward, 1 

ELECTIONS. See Schools, 2, 8 ;  Counties, 1. 
Elections-Znjunctionns-Zrregularitie8-Appeal and Error.-Mere irregu- 

larities in conducting an election wherein tlie electors are  not re- 
sponsible, such as  failing to properly inquire into matters concerning 
their qualification to vote, and the administering the oath when such 
right has been questioned, is not sufficient on appeal to disturb the 
finding of fact by the trial judge upon conflicting evidence, that  a 
sufficient number of duly qualified voters had voted in favor of the 
issue; or when the result of the election would not have been 
changed. Plott v. Comrs., 126. 

ELECTRICITY. See Negligence, 8. 

EMBEZZLERIENT. See Banks and Banking, 5. 

ERIINEKT DOMAIN. See Removal of Causes, 8. 

EMPLOYER AND EMPLOYEE. See Injunctions, 2 ;  Railroads, 11, 15; Con- 
tracts, 14 ; Segligence, 5 ; Evidence, 40, 43. 

1. Enzployer and Employee - Vauter and Sercant - Seglige?zce-Simple 
Tools-Prozimate Cause.-In order for the employee to recover of 
his employer damages for the latter's failure to  supplr simple tools 
and appliances for the performance of the nork required of him, 
the plaintiff must show that the defendant had failed in the dis- 
charge of this duty, and that  from the failure of the defendant 
therein some appreciable and substantial injury to the plaintiff may 
reasonably have been expected to occur, and that the consequent 
injury was proximately caused by the defendant's default thereln. 
Trhitt v. Rand, 805. 

2. Same - Assumption of Risks - Evidence - So~istcit-Statutes-Appeal 
cc~d Error-Trials-Questions for  Jury.-In an action to recover dam- 
ayes against his employer for his failure to furnish the plaintiff 
goggles, or glasses, for the protection of the plaintiff's eyes in chisel- 
ing off a portion of a concrete bridge, in pursuance of his employ- 
ment, there n a s  evidence tending to show that under the existing 
circumstances the defendknt's custom was to furnish them, and a t  
plaintiff's request the defendant's foreman had promised to do so;  
and, reljing thereon, the plaintiff continued a t  his work for several 
hours, nhen a flying particle of the concrete from the plaintiff's 
chisel caused the injury i n  sui t :  Held, upon defendant's motion as  of 
nonsuit, the evidence was suflicient to take the case to the jury up011 
the isque of neqliyence and assunlytion of risk. Zbid. 

3. Name-Custo?n-lnsfi.t1ction - W h e r e ,  in an employee's action to re- 
cover of his employer damages for the latter's failure in his duty to 
furnish the former n tool or a1)pliancc reasonably necessary for the 
plaintiff's protection in doing the vork required of him, an instruc- 
tion that  makes the defendant's liability solely depend upon his 
custom to furnish the appliance under tlie c~rcumstances, without 
reference to the proximate cause of the injury, under conflicting evi- 
dence thereof, is reversible error. Zbid. 
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4. h'mplo~er atrd E'nlplouec-Xastcr and Ser'z?ant-E2;i,Zcttce-Snfc Place 
to H'ot.li-Appeal urid EIT~I-Objecttons and Em7eptio~ts.-The re- 
quirement that  an eml~loyer furnish liis eml~loyee a reasonably safe 
place and reasonably safe apl~liances to perform canyerous services 
in tlie course of liis employment is riot confilled to the rule that the 
employer furiiish hini \I it11 a1)plimces that  are kno\\n, a l ~ l ~ r o r e d  and 
ill general use, and when the rridence is compete l t  oil the general 
duty of tlie employer in this respect, its admissioi will not be held 
for error, when esce~t ioi i  is broadly inade nithout particularizing 
or separating the objectionable l ~ a r t .  Dellingo' 2;. Buildittg Co., 545. 

ESDORSE1\IENll. See Bills and Xotes, 1; Guardian and \Yard, 2 .  

ESTIRETT. See Estates, 2. 

EQUITY. See Bills and Notes, 4 ;  Fraud, 1 ; Evidence, 1 0 ;  Pleadings, 4, 6 ;  
Principal and Surety, 1 ; Al~yeal and Error, 8 ; Actiol s, 3 ; Injunctions, 
6, 7, 9, 12 ; Contracts, 9 ;  Mortgages, 4 ;  Wills, 1 6 ;  Municipal Corpora- 
tions, 5 ;  Tenancy in Common, 7 ; L)ower, 2. 

1. Equttu-Specific Perfor?nu)~ee-Co>tt~acls-Perso)tal Propertp-Tre~zdor 
and 1'nt.chaser-Coiipcratilc Jl(trkcting.-Injuries frotii the breach of 
contract by a member with the CoBlxxatire Tobacco Marketing Asso- 
ciation, formed under the provisions of chapter 87. Public Laws of 
19", to market his tobacco, etc., cainiot be adequt.tely coinl~nisatetl 
for in damages, and the equitable remedy of specific l)erfortnalice as  
nllo\ved by the statute will be upheld by the courts. Tobacco dssn. 
c. Buttle, 260. 

2. h'quity-Vortgages-Subrogatio??.-A stianger to a mortgage who has 
paid off tlie mortgage debt undrr an agreement nit11 the mortgagee 
that  he is to be substituted to tlie rights of the latler,  is not a niere 
volunteer nlio will be denied the equitable right of conventioiinl sub- 
rogation to tlie rights of the mortgage creditor, and he is entitled 
to be subrogated to the mortgagee's r i ~ h t s ,  and to ~,nforce the mort- 
gage against subsequent parties in interest. Qrn)ltlrum c. X U U I ~ ,  894. 

3. Sam-dssumptio?z of Vortgagc Debt.-One who purchases from tlir 
mortgagor liis equity of redemption under an  agreeinetit that lie will 
assume and 1)ay the mortgage debt, beromes person~~lly liable for the 
debt lie has thus assumed. Ibid. ' 

4. Same- Rcyist~wtiorl - Sotice.-A purchaser a t  the foreclosure sale 
under a second mortgage takes with implied notice of the intlebted- 
ness secured by tlie prior registered mortgage, and where one or 
several of tlie notes therein secured has been paill by one nlio is 
entitled to subrogation to the first mortgagee's rights, and none of 
the parties in interest ha re  appealed from a judginent in the pus- 
chaser's suit denying this right, there is no equity ~>sistiilg in ayl~el- 
lant's favor, the other l~ar t i es  being presumrd to hare  acquiesced 
therein, and the judgruent nil1 not be disturbed. I b i d .  

5. Same-fiubrogation Pro Tu>ito.-Where a mortgage 311 lands secures 
several notes maturing a t  difYerent datcls, and one or several of them 
hare  been paid by a stranger under agreement with the inortgngee 
\vhereunder lie is entitled to subrogatinn pro tufcto :o his rights, the 
purchaser a t  foreclosure sale uiider a second mor tga~e ,  claiming only 
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I.:QUIT'T-Cotititz~tcd. 
under t he  mortgagor's equity, cannot successfully rely upon the  
eyuitahle p r i~~c i l ) l e  t h a t  tllc subrogation will not alq11y unlrss t he  
other notes secured by the  first mortgage has  been paid in full. Ibic7. 

I<CSTATES. See Constitutional Law. 1 ;  Wills, 1, 7, 11, 13, 15, 16, 21, 25;  
Guardian  and  Warcl, 3 :  Mortgages, 2 ;  Deeds and Conreyances. 10, 12. 

1. Estatcs-C'ot~titzycwf Rt'n~cti~~dcr~-Tiflt'-Il~ill~~-~c~ise~~~-\Tlre a tcs- 
t a t r i x  tlerises ce r t a i l~  of her Inlids to  her  tn-o sons for  lifc, with 
remainder t o  the  one dying lear ing  issue. and  should both tlic with- 
out issue, the  title to the 1:tntls to revert  to the  tes ta t r i s ' s  nrarcs t  of 
lirilig liin. with a clause leaving the  residue of her  estate,  if any, 
a f t e r  taking out tlic specific drvises, to be divided among her two 
sons : Hcld, though the  tes ta t r i s ' s  two sons were he r  nearest  of kin, 
they did not take  the  Inntls specifically tlcvisetl to them by ilesce~it, 
but n l~t ler  thc  will. a ~ i d  the continyrncy not harirlg I ~ n l ~ l ~ e ~ i t ~ i I  1111on 
I\-hich they acquired the  a l~solute  fce-siml~le title to these lands, thcir  
co11trac.t to convey the  indefeasible title thereto was  not enforceable. 
7l7ins1o~r 1;. Spcight, 248. 

2. h'ktcrtcs - 1Iiixba)id titid I17ifc - Etrtiretics-.J~t(1~~nctifs--Lic~~,s-~:.rccu- 
tion.-l+:states by entiretirs  a s  betweell husband and  r i f e  still exist  
in North C'arolina, but where there is  a judgment u l ~ o n  a joint cow 
t rac t  against  husband mid n i f c~ ,  a lien thereullder is  created against  
lands held by them in twtireties and  e s c r u t i o ~ ~  may be issued against  
them. Vartitz c. Lewis, 473. 

3. Estrrtcs-Co~itii~ye,zt Iifntc~ii~dcra-lfztlc itc Shcllc!l's Caw-11-illk-Uc- 
t-iscs-1'itlc.-h devise of nn es ta te  for  life, "and to her  1iei1.s if a t  
her  de:ltli she should leave any,  and  if not," n-it11 limitatioli o w r :  
Held,  the  first taker  acquired thereunder a fee-simple title, tlefcasihlc 
in the  event she left  no  heirs. under the  rule in Sllellf!/'s cclsc; ant1 
where t he  ulterior remainderman has  conveyed his t i t le to the first 
taker,  any defcct a s  to her  havillg ncquirc4 a n  a1)solute fee-siml~le 
title i s  cured. lT7nlX.er 2:. Butno' ,  535. 

4. Estnfcs - Il'ilTs - Devise-T'clzntzc!! it1 Cotnmoti-Kcn~clitzdtrs.-A "IIQ- 
qurst" of lalirls to  a (laughter of the  testatrix,  her  "ehiltlreli, her  
heirs and assigns" : HcTd, t he  use of the words "her heirs" af ter  the  
word "children" does not by construction eliminate the  eff'rct of t he  
use of t he  word "children," o r  g i r e  the  life tenant a fee-simple titlc, 
hut  she and her  c l~i ldren  living a t  the  t ime of the  death  of the  testa- 
t r i s  t ake  the  lanils a s  t e n a ~ ~ t s  i n  co~nmon.  Nttozc.den L-. Stio~c.doz, 539. 

5 .  Estatctg - Ir'cmaitzder - Pnrti t ioi~-Atat~i tes-Cot~ti)1yct1t  Rcmait~tlci's- 
Clerli's Jurisdiction-dppeal-Supet.ior Courts.-h tenant for  lifc may 
not,  directly or indirectly, affect the  t i t le of those in remaintlrr, 
whether having a res ted  or contingent interest  in the lands, by join- 
ing them in the i r  l~rocerdings for  a division or sale for  t h a t  I I U ~ ~ K I W .  

brought before the clerli of the  court undcr the  provisions of C. S.. 
3215, and these proceedings so I~rought  cannot bc ra l idnt rd  hy  clorivn- 
t i r e  jurisdiction in the  Superior Court, on a~ l1ea1 ,  under the  1)ro- 
visions of C. S., 1744, i t  being required t h a t  thc proceedings lw 
originally brought in the  l a t t e r  jurisdiction. with certain require- 
ments,  for the  1)rotection of contingent remaindermen. which must 
be str ict ly followed ; and, though under C'. S., 3234. 32'15, a sale is  
provided when the  land is  affected with contingent intcrest  in re- 
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mainder, not presently determinable, the proceedirgs are  therein re- 
quired to be brought upon petition of such remaindermen, and not 
upon that of the life tenants. Ray v. Poole, 749. 

ESTOPPEL. See Contracts, 18;  Appeal and Error, 17;  Tenancy in Com- 
mon, 9. 

EVIDENCE. See Banks and Banking, 6, 9 ; Bills and Notes, 1, 6 ; Carriers, 
2, 4, 5,  7,  8 ;  Criminal Law, 3, 6, 11, 16, 18, 19, 21, 22;  Injunctions, 7, 
8, 9 ;  Fraud, 3 ;  Easements, 1 ; Homicide, 1, 4, 5, 6 Negligence, 1, 3, 
4, 7, 0 ;  Railroads, 2, 11;  Tenancy in Common, 3 ;  \Tills, 3, 4, 20 ;  hd-  
miralty, 1, 2 ;  Guardian and Ward, 2, 5 ;  New Trials 2 ;  Principal and 
Surety, 2 ;  Contracts, 5, 15, 19, 22 ;  Pleadings, 20;  Fttatute of Frauds, 
I ;  Mortgages, 3 ;  Partnership, 1, 4 ;  Principal and Agent, 4 ;  Liens, 7 ; 
Instructions, 6 ;  Fires, 2 ;  Appeal and Error, 20;  Habeas Corpus, 2 :  
Corporations, 5 ; Jury, 8 ;  Vendor and Purchaser, 4 ;  Employer and 
Employee, 2, 4 ;  Constitutional Law, 3, 15. 

1. Evidence - Easements - Questions for  Juru. -- Where there is more 
than a scintilla of evidence tending to show the plaintiff's right of 
easement in  adjoining lands, either by grant, prescription or dedica- 
tion to and acceptance by a municipality, the question should be 
submitted to the jury. Draper v. Conner, 18. 

2. Evidence - Sonsuit.-Upon a motion to nonsuit, the evidence is con- 
sidered in the light most favorable to the plaintiff. Gentry v. Gen- 
trll, 29. 

3. Evidence-Sonsuit.-On a motion to nonsuit, the evidence is to be 
taken in the light most favorable to the plaintiff, and he is entitled 
to the benefit of every reasonable intendment and reasonable infer- 
ence to be drawn therefrom. C. s., 567. Oil Co. v. Hunt, 157. 

4. Evidence-Directing Verdict.-Upon plaintiff's motion for a direction 
of the verdict upon the evidence, the eviclence wil be taken in the 
light most favorable to the defendant, giving him the benefit of all 
reasonable inferences therefrom. Forbes v. Deans, 164. 

5. Ecideltce-Demurrer.-The plaintiff's e~ idence  must be accepted as  
true and in the light most favorable to him, upon defendant's motion 
as  of nonsuit. Anderson 2;. Express Co., 171. 

6. Evidence-Contvacts-TT'vitten Instruments-Ambiguii y.-A latent am- 
biguity in  the description of a deed or contract to convey lands may 
be aided by parol evidence to fit the land to the description. Green 
v. Harshaw, 214. 

7. Same -Deeds and Concel/a?zces - Deecription - Statute of Frauds.- 
Where the owners of land hare  entered into a writing sufficient under 
the statute of frauds to make a binding obligation upon them to con- 
vey it ,  and to sustain a suit for specific performance, a description 
of a tract of land known by a certain name and containing a certain 
number of acres may be shonn by parol to include certain dwellings 
on lands that had been used in connection therewith, and contained 
within the acreage and boundaries of the lands kncwn by the name 
designated, and apparently included in the consideration agreed upon 
by the parties. Ibid. 
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EVIDENCE-Continued. 
8. Same-Fraud-Nistake.-\lThere the owners of lands have agreed to 

convey them in a writing sufficient under the statute of frauds, they 
will be bound to specifically perform it, and objection that the deed 
tendered by them, which did not conform to the description in the 
contract, could not be set aside except for fraud or mistake, is un- 
tenable. I bid. 

9. Same-Principal and Agent.-Evidence is held sufficient in this case to 
be submitted to the jury upon the question of agency and ratification 
by the principal in the execution of a written agreement, which 
tends to show that the principal had desired to sell her interest in 
the land under the contract, had participated therein, and had after- 
wards received her proportionate part of the consideration. Ibid. 

10. Same - Specific Performance -Equity -Burden of Proof-Trials.- 
Where the owners of land have entered into a sufficient writing under 
the statute of frauds to sustain a suit for specific performance of a 
contract to convey land, and there is no element of fraud or mutual 
mistake involved in the written contract to convey, and the defend- 
ants hare tendered a deed conrering only a part of the land con- 
tracted for, the plaintiffs seeking this relief hare  only the burden of 
satisfying the jury of their demand for the relief sought by the 
greater weight of the evidence. Ibid. 

11. Same-Principal and Agmt-Parol Evidence.-Parol evidence of agency 
for the sale of land is only competent where the written contract 
contains a latent ambiguity, and is inadmissible to vary, alter or 
contradict the unambiguous terms of the written instrument. Ibid. 

12. Evidence-Questions for Jury-Trials.-Where there is more than a 
scintilla of evidence to support plaintiff's claim, an issue of fact is 
presented which is for the jury to determine and not a matter of 
1a)v for the court. Finance Co. v. Cotton bfills Co., 233. 

13. Evidence-Witnesses-Expert Opinion-Cross-E'.mminntion.-Where an 
expert witness has given his testimony upon evidence he obtained as  
a result of his personal investigation, it  is not reversible error to 
admit his opinion thereon without first requiring him to state the 
evidence upon which it  is hypothecated, under the modern doctrine, 
for these are matters to be brought out on cross-examination. S. v. 
Hightower, 300. 

14. Same-Opinion Evidence Upon the Issues.-An expert witness may not 
invade the province of the jury by testifying to his opinion upon an 
issue of facts to be determined by the jury upon the evidence on the 
trial. Ibid. 

15. Same-Appeal and Error.-It is reversible error to deny the defendant 
the right of cross-examination of an expert witness, whose testimony, 
in an action for the commission of a felony, has been received against 
him upon the trial, or to introduce evidence tending to disprove the 
facts upon which the expert opinions were based. Ibid. 

16. Same -Banks and Ranking - OfZicers - Deposits-Insolve?zcU.-In an 
action to convict an officer of a bank for receiving or permitting an 
employee to receive deposits a t  a time he knew of the insolvency of a 
State bank (chapter 4, Public Laws 1921), the testimony of the State 
Bank Examiner is to be received as  that  of an expert upon the ques- 
tion of the bank's insolvency. Ibid. 



17. Scln~e-K11o~c7etlye.-In a n  action to  convict under ~ 'hapter  4, Public 
1 . a w  1921, a n  officer of a bank for  receiving, etc., deposits therein 
a t  a t ime he  knew of i t s  insolvency, the  question a s  to his knowledge 
i s  oltlinarlly to be determined with reference to a variety of facts 
and  circumstances, and in defense i t  i5 permitted him to go into all 
invcstigatio~i of t he  ass& and property of the  bar~li  a t  the  date  of 
tlie dtylosits, aud their  value a t  t ha t  t ime or thereaf er ,  when bearing 
u l ~ o u  their  wort11 a t  the  t ime they were charged to lave been u n l a w  
fully received. I bid. 

15. Same.-JT'lie~e the  defendant i s  tr ied a s  mi officer of n bank for  un lan -  
fully receiving del~osi t s  of the  bank, or prrinittini. then1 to be re- 
ceived, in violation of chapter 4, Public Laws  1921, and the  S t a t e  
I'rank Exallliner and another espcr t  have been permitted to give their  
tebtiniony a s  to i t s  insolvency a t  the  time upon the i r  investlgntion, 
withuut s ta t ing  the basis of their  opinions thereol~ ,  i t  may not be 
decided a s  a mat ter  of law, upon contlicting evidence, t ha t  the  (1e- 
fendant  niust have kno\ \n  of the  insolvelit condition testified to  by 
tlie e s l~e r t s .  Ibiti. 

19. Evide)~.re - E ~ p e r t  Ol)i?lion-Handlcriti)t~-Crin~i)lnl Lnzc-Lareen)t.- 
Where relevant to t he  inquiry in a criminal action fo r  the  stealiiig 
of a n  automobile to  sho\r  t ha t  the  accused was  p rewnt  in a certain 
city a t  the t ime thereof, which the  defendant ilenied and has  offered 
eviileiice to the contrary,  i t  is  competent for  a witnem to offer in evi- 
dence a leaf cut  by h in~sel f  f rom a hotel register indicating the  name 
of t he  hotel and dates  of registration of guests, nit11 the  surname of 
t he  accused entered thereon u l~ t l r r  the  (late of the  commission of tlie 
crime, and  to testify t ha t  i t  was  a leaf f rom the  hotel register then 
kept for  tlie registration of guests, with a n  entry of one under the  
surname of the  accused, hut \vith different iuitials, and, under C'. S., 
lW4,  for  experts in llandwriting, by co~n l~a r i son ,  to  testify the i r  
ol~inion t h a t  the  person \rho made the ent ry  on the  hotel register 
was  the same a s  the  one who signed certaiu lmpers introduced ulton 
tlie t r h l  ant1 admitted to be in the  handwrit ing of tlie accused. A. 
2;. I I c ) ld r i ck~ ,  3'27. 

20. Ez.itlc)~c.t-So)~uuit-allofiot~s.-Ul,o~i defendant's motio 1 to  nonsuit, t he  
evidence $1 ill be construed in tlie light most favorable to tlie l~lnintift'. 
IInt..ccll c. B ~ o ~ c ~ I ,  3G2. 

21. Some-1)cctls nxtl Co)zce!jn?1ces-Jlorf~ayrs-Ft.n1fd.-TT'l~ere t he  niort- 
gagre takes  a mortgace in good fa i th ,  without llotice of f r aud  alleged 
in prior ~iegotiations respecting the lands conveyed hy him under 
foreclosure sale to a n  innocent purchaser n i thou t  notice. the  mort-  
gagee's tleed nil1 convey a good title. Ibid. 

22. Eridozce  - T17ifncsses -- Volztntary s t a t emen t s  - Jloticl~s--.-lppeal and 
Error-Objections a)ld Esccptiot~s.-Incoinl~eterit e r i d ~ ~ n c e ,  volur~tari ly 
given by a witness and not elicited by the  question asked him, should 
he stricken out,  on motion of the  objecting party,  but his mere excel)- 
tion is  insufficiellt, &'. ?;. Green, 4G6. 

23. Anmc - Infozicaf ing Liquor - Hat.mless Error.-Tliertl was  evidence, 
ul)on the  t r ia l  for  illicit distilling. t ha t  upon information received 
the  officers of the  law discovered the  defendant eng,iged in  the  u11- 
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lanful  manufacture of whiskey: Held, evidence of how the olficers 
made this discovery, if erroneously admitted, was harmless error. 
I bid. 

24. Evit7e)tce-Characte1~-lntoxiccititty Liquor.--Where a nitness to the 
character of allother of defendant's nitnesses, upoil trial for viola- 
tion of the prohibition law, has testified that the witness's character 
was good, as  fa r  as  lie knew, it  is not reversible error to defendant's 
l~rejudice for him to add that lie did ilot think it  bad character to 
buy a little whiskey, uiider an admission that the one concerning 
\\hose character he was testifying had gone into the woods with 
another for tliat 11urpose. 1 bid. 

25. Ecide~tce-l~itt~esses-I)~terest-I~~stt~uctio~zs.-An instruction, upon the 
trial of defendant, for unla\rfully manufacturing whiskey, when he 
and his relatives had testified in his behalf, that they should receive 
their testimony with caution aiid scrutiny, but if the jury \\ere satis- 
fied that they were telling the truth, it  would be their duty to give 
it the same credit as that of disii~terested \vitnesses, is not objection- 
able. Ibid. 

26. E'ridcrzce - Corroboratio~z-11~it~zesses-lmpeachn~cttt.-TThere plaintiff, 
a witness in his own behalf, on cross-examination, is sought to be 
iml~eached by the question if, during a certain period, he had not 
left the State as a fugitive from justice, i t  is competent for him, ir 
corroboration of his testimony, to introduce his certificate of honor- 
able discharge from the army after serving ill the JTorld War for 
tliat period. Leollard 2'. Davis, 471. 

27. Suvte-Appeal and Error-Xotions to Strike Out-Objections and Er-  
ceptio)tu.-\There the evidence introduced upon the trial is coml~etent 
in corroboration only, the objecting llarty must aptly request its re- 
striction to that l~url~ose,  and he may not othernise successfully sua- 
tain his escel~tion to its competency as substantire evidence. Ibid. 

28. E ' v i d e t t c e - V o t i o n s - S o n s u i t - S f a t u t e s - h e  the defendant 
in a criminal action moves for the dismissal or for judgment as  of 
noiisuit after the close of the State's evidence, and thereafter elects 
to introduce his o\vn evidence, his failure to renew his motion after 
the whole evidence has been introduced is a waiver of his right to 
insist upon his first exception, and it  is not subject to review in the 
Supreme Court on appeal. C. S., 4643. S. v. Hages, 490. 

29. Ecidence-Crinzinal Lazc-Den~u,-l'er-Votion to Dismiss-Statutes- 
Ippeul and Error.-Evidence that a cotton mill had been broken into 
and tliat goods taken therefrom had been found in defendant's pos- 
session within an hour or two thereafter, with further evidence of 
his unlawful possession, is sufficient for conviction, under the pro- 
visions of C. s., 4236, and defendant's demurrer to the State's evi- 
dence, or motion for dismissal thereon, is properly overruled. C. S., 
4643. S. G. TVilliams, 492. 

30. Evide~zce-Motions-Dismissal-Demur~.er.-Upon a motion to dismiss 
a civil action as in case of nonsuit, the evidence is construed in the 
light most favorable to the plaintiff as  in case of demurrer thereto. 
Xont~omery  v. Lewis, 577. 
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EVIDENCE-Continued. 
31. Evidence-Compromise-d dmissions.-While evidence of a compromise 

of a civil actioil is ordinarily rejected upon the t r  al, this principle 
is inapplicable when the party has throughout unequirocally asserted 
his original position, and the evidence objected to is of an admission 
of an independent fact, material to the inquiry. Ibid. 

32. Evidence - Fraud- Damages-Written instruments- Correction-Bur- 
den of roof-Quantum of Proof.-An action to recover damages for 
the fraud of the grantee in Bnowingly taking advantage of the plain- 
tiff's mistake, or that of his draftsman, in including in his deed a lot 
of land that neither he nor his grantee had contemplated, does not 
require clear, cogent and convincing proof, as  in instances where the 
instrument itself is sought to be corrected, etc., but only to satisfy the 
jury by the preponderance of the evidence. Ibid. 

33. Evidence - Criminal Lazc-Stetfoqrapher-ll'itnesscs -Former Trial.- 
Where the prisoner is being again tried for a capital felony resulting 
from a former mistrial of the same offense, and on the second trial a 
witness whose testimony on her direct examination is claimed to be 
material to the defense cannot be procured, the testimony of the sten- 
ographer who had taken the evidence of this witness on the former 
trial is incompetent, upon the State's exception, when he can only 
give the substance of the direct examination, but not of the cross- 
examination, in the absence of his stenographic notes which had bren 
destroyed, with which to refresh his memory. 8. v. Cezy, 582. 

34. Evidence-Declarations-Boundaries.-A distinction should. be observed 
between hearsay evidence and evidence by reputation as  to boundaries 
of land in dispute in an action, the latter applying only to ancient 
boundaries, and the former to declarations of deceased persons as  to 
boundaries of more recent origin, it  being required :is to both kinds 
of evidence of this character that the declarations come from a dis- 
intarested person, ante litem motam, and the death of the declarant, 
who therefore is unable to be produced as a witness :it the t r ia l ;  and 
such declarations, made after the controversy arose, not merely before 
suit was brought, when the declarant is not shown -0 be a disinter- 
ested person, is reversible error. Corbett v. Hazces, 653. 

35. Evidence - Homicide - Criminal L a x  -Independent Acts - ,110tive.- 
Where there is evidence tending to show that  the defendant strangled 
to death his illegitimate child soon after it  was born alive, it  is com- 
petent to show his intimacy and misconduct with its mother, when 
relevant, as  tending to prove the quo animo or guilty knowledge or  
motive for the crime. 8. v. Bshburn, 718. 

36. Evidence - Criminal Law - Accomplice -- Instructions.-A verdict of 
murder will be sustained upon the unsupported testimony of an ac- 
complice in the crime when, having been instructed by the judge to 
receive it  with caution, owing to the great interest of the witness, the 
jury have found i t  sufficient. Ibid. 

37. Evidence-Trials-il'onsuit-Questions for Jurv-Statt tes.-Upon mo- 
tion of defendant to  nonsuit, considering the evidence in the light 
most favorable to the plaintiff (C.  S., 567) : Held, the evidence in 
this case was sufficient for the jury to find the i s s ~ e  of actionable 
negligence for the plaintiff, and to deny the motion. TT7allace v. 
Sqidires, 186 N. C., 339. Allen c. Caribaldi, 798. 
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ETIDESCE-Continued. 
38. Eardettce - Appeal and Error - Objectiotls arzd Erceptions-Jfotions- 

Jlzst? 1~1s-Venire de Soco.-IYhere the defendant's exception to the 
adniiqcibility of evideuce is sustained, he may not successfully con- 
tend on al~l)eal that the <uggestion in the question prejudiced him 
n it11 the jury, though it   as unansn ered by the n itness, his remedy 
being by motion for a mistrial, or venire d e  ~ o v o  in the Superior 
Court. Ibid. 

39. Ecidcnce - Corroboratio~~ - Appeal and Error. - Evidence material in 
corroboration of substantive evidence theretofore admitted on the 
trial is competent. St~derson 2;. Sichols, 808. 

40. Eaidence -- Seglzgence - Emplo~ler and Enzplo~cc - Xaster artd Sew- 
c~nt.-In the employee's action to recover damages of his employer, 
alleged to have been caused by the negligence of the latter s vice- 
l~rincipal by using an insecure appliance in connection n it11 a power- 
driren cable, \\hich al~proximatelg caused the injur) in sult, it is 
conil~eterit to shon, hy a conversation betneen plaintiff's fellon -serv- 
ant and the nee-principal, in l~laintift's presence and heariug, that 
previous to the occurrence the rice-princir~al had been put upon notice 
that the implement he was using was dangerous to the plaintiff' in the 
performance of his duties. Ktllzau c. A ~ d r e ~ s ,  810. 

41. Eu~dence-Ciuil Bc t~on~-D~zng  Declaratton-TI rongfttl DeatA-Segli- 
gcncac-Statutes,-In case of the admission of dying declarations, as  
in criminal actions for hon~icide, the dying declarations of one whose 
~ ~ r o n g f u l  death has been caused, to be admissible upon the trial in 
an action to recover damages for his nrongful death, muqt have been 
voluntarily made nhile the cleclarant n a s  ztr. exti emzs, or under a 
sense of i ~ n p e ~ i d i ~ i g  death, and confined to the act of killing and the 
at te~ldant  circumstances forming a part of the rcs jestc C. S., 160. 
Dclltnyer u. Bulldzng Co., 845. 

12, E E d e ) c n c e - T r i t n e s s e s - I ~ n p e a c h m e n t - C o r r h e r e  a nitness 
has testified in his direct esamination to competent substantive eri- 
dence. and his statement has been impeached or questioned on his 
cross-examination, it  is conlpetent for him to testify on his redirect 
esamination to matters in corroboration of his former testimony that 
nould not otherwise have been admissible; and where the plaintiff, 
in his action to recoyer for the wrongful death of his intestate, has 
testified to his physical condition, competent upon the issue of dam- 
ages, he may testify, on his redirect examination, after the cross- 
esamination has sought to impeach this statement. that his intestate 
had been accepted and had serred in the United States Army four or 
five months, ~z hen confined to the personal knon ledge of the witness 
of the fact. Ibid. 

43. Ezidence-Segligence-Res Ipsa Loquitur-Burden of Proof-Contribu- 
 tor^ Segligence-Instructions-Emplwr and Entplo~ee-Xaster and 
Servavbt-Fellozc-8eruavats.-Where there is evidence tendirig to show 
that the death of the plaintiff's intestate was caused in the course of 
his employment, by the falling of a derrick the defendant had fur- 
nished him to perform his duties, this may be considered by the jury 
a s  a circumstance from which they may infer defendant's actionable 
negligence in furnishing a defective or insufficient or insecure appli- 
ance, under the doctrine of res ipsa loquitur, the burden of proof 
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re~nailiili:: on the  l~laintiff ,  nnd tlie correctness of :in instructioii to 
tliat efiect is  not necessarily impaired by erideuce tending to show 
negligence on the  1)art of the  intestate or of his fellow-serralits. 
Ibid.  

EVIDESCE ALIUXDE. See Princilml and  Agent, 1,  6. 

ESAMINATIOS.  See Deeds and  Conreyances, 5 ;  \Tills, 24. 

EXC'CSAB1.E HOMICIDE.  See Criniinal Law,  10. 

ISSE:CCTIOS. See Wills, 2 :  Railroads,  8 :  Appeal and  Error ,  1 0 :  Estates,  2. 

ES1:CUTORS A S D  ADRIISISTRATORS. See Segligence, 2 ;  T i l l s ,  1, 7, 
E s c c ~ t f o t s  a,ld .Idnainistrato~'s-Zettem of Admittirtt'atiott-Pefitio~z to Vn- 

ccrfc-l'i~ocedrire.-IT11~~re let ters of adn~inis t ra t ion  llr r e  been granted 
upon the  es ta te  of a decedent hg the clerks of the  court  of two tlif- 
f r r twt  coulitirs, i t  is  a pro1)er lworec!ure to petition one of these clerks 
to  w c a t e  t he  let ter? granted by the  o the r :  and  where his order a l lon-  
ill<: the  p ray r r  of the  lietition finds Imtli the  fac ts  aud intent of tlonii- 
ci lr  to h ; \ re  been \\ithill t h r  county  liere rein the  1)etition n a s  filed, h is  
rulilig \rill be uphelcl. I N  I T  Ruarr, 360. 

ESPI.:SSES. See Princilxil and  Agent, 4. 

FEI)ERhI ,  COCRTS. See R r m o ~ a l  of Causes, 6. 

FEI)ERAI, 1:JIPI.OTERS' LIARI1,ITT ACT. See Constitutional Law. 2 ;  
Plratliugs, 1 : Statu t rs ,  1 ; S e w  Trials,  2. 

FEDERAL QUESTIOSS.  See Railroads,  S. 

FEDICRAI, STATUTES. See Admiralty,  2. 

F E E  SI J IPLE.  Ser  Wills, 7 :  Deeds and  Conrey:mces, 13. 

FELLOW-SlfRVAST. See Eridence,  43. 

E'E1,OKY. See Ju ry ,  6. 

FISDINGS.  See Injunctions. 3, 4, S ;  Appeal and  Er ro r ,  8, 10, 1 1 ;  Judqments,  
4 ; Habeas  Corpus, 2 : Wills, 27. 

FIRES.  See Admiralty,  2. 
1.  F i w s  - Trrspnss - namngcs-Title-Trendor and  Pz~rcRaser.-It i r  not 

rrquirpd tha t  the  purchaser of land should h a r e  acqui .ed a t  least  tlie 
cqu i t a l~ l t~  t i t le before the  in jury  to maintain his actloll against  his 
vendor for  ne~'1iqently sett ing fire to the land, whic i t r e s l~as s  con- 
tinued a f t e r  lie had acquired the  t i t l e :  and a n  instluction tha t  he  
could not recorer in h is  action unless h e  were at leact the  equitable 
o n n r r  a t  the  t ime of the  origin of the  fire is  rerers i l le  error.  V a t -  
tRe~c's 2;. Lumber  Co., 651. 

2. Firm-Criminal Law-h7?.ide?tce-J1otiz.e-la~tdlord and  Te)lant--dufo- 
nzobiles - License - Identification.-Ulmn the  t r ia l  of defendant for  
sett ing fire to his tenant 's  house a t  night, evidence hc7d sufficient to 
sustain a rerdic t  of guilty which tended to  show ill-nil1 on the  pa r t  
of tlie defendant for his tenant.  tliat a n  automobile \ ras  seen about 
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the  t ime of the  fire in f ront  of the  tenant 's  house, a f terwards  identi- 
fied as t h a t  of the defendant by the peculiar marking of the i n q ~ r i n t  
on tlie ground of i ts  tires, and by the  license number :  and testimolly 
of nitnesses n a s  properly admitted ~ v h i c h  tended to show tha t  by 
experiments made shortly thereafter a n i tnes s  to  the  fac t  could have 
seen the  nunlber on the  car  under the  circumstances, and tha t  the  
imprint  of the  t racks  of defendant 's  automobile n e r e  identical n i t h  
those made by the  one the  n i tness  had seen there ~r11e11 the esperi-  
ments were made, in the  absence of defendant and  \vithout having 
uotified h im to be present. S. 1 . .  I'outtg, 695. 

F I R E  ISSURASCE.  See Insurance.  1 .  

FLOWAGE. See Waters,  1. 

FORECLOSURE. See J lunic i l~al  C'orporations, 2 

FRAUD. See Deeds and Conveyances, 1 ,  2, 5 ;  Bills and  Kotes, 5 ;  Evidence, 
8,  21, 32 ; Princi l~al  and  Surety,  1 : Vendor and  Purchaser,  1 ; Contracts, 
4, 5 :  Jlortgages,  3, 4, 5 ;  Banks  and  Banking, 12. 

1. Fraud-Dcfiiiitioi1-Eqttit1/.-Fraud, actual and  constructive, is  so mul- 
t iform a s  to admit of no ge~ le ra l  rules or definitions, and i t  is  no pa r t  
of equity doctrine to define i t .  Oil Co. v. Wunt, 157. 

2. Sanze-Dehfor and Creditor-310rfyagees-Judynzet~ts-~/risceud Credi- 
tors.-Evidence in this rase  t h a t  one conducting a small  store gave 
certain creditors of his mercantile husiness mortgages ill coinpara- 
t irely large sums to secure a l~re@xisting debt, and tha t  vh i l e  the 
store had been closed for  some time. a fire occurred, etc., i s  held suf- 
ficient in a jutlgn~ent creditor's suit  to set  aside the  mortgages a s  to 
the  unwcured debts, and show that  they had been given and received 
n i t h  the intent to defraud those I\ 110 were not thus  secured in their  
debts against  the  owner. Ibid.  

3. P,.cli/d-Ecidci~ce-Deeds attd Cottve~ar~ces-Vortgcrges--SnIcs.-n'here 
a deed to a l)urchaser a t  a foreclosure sale under a mortgage ant1 pre- 
ceding conveyances in relation thereto a r e  sought to be set  aside for  
f raud,  testiinony of a witness of his o ~ i n i o n  a s  to the facts consti- 
tu t ing  the  alleged f r aud  of the mortgagee, o r  otherwise than by h is  
aclmission, is  incompetent. H a r c e ~  I;. B r o ~ t i ,  362. 

Gaming-Jfoneu 12cccivcd-Coiztru~t~~-Sioclis-JIn~~~i~t-..Icfio~t~s~-\Vhere 
t he  defendant has  induced the  plaintiff to ~ u r c l l a s e  ce r t a i~ i  shares of 
stock, through himself, f rom his o\rn broker, ulmn margin,  the  broker 
to  car ry  the  stock upon i t s  h ~ ~ o t h e c a t i o n  with h im a s  collateral, and 
thereafter the  defendant has  his broker. unkno~vn to  the  l)laintiR, to 
sell tlie stock and place the  lx-oceeds to  his own account, and uses the  
same and other moneys upon nlargin advanced from time to time by 
the  1~lnintiff upon his representation tha t  the  price of this stock had 
decreased: Held,  the  plaintiff may recover of the  defendant in his 
actiou the moneys the  defendant had thus  converted to his own use : 
and C. S., 2144, relating to gambling, etc., i s . no t  available to the  
defendant a s  a defense. Olnd.stone L-. Alcuirn, 712. 

GARAGE. See Tasat ion ,  11. 
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GOOD FAITH. See Removal of Causes, 1. 

GOVERSMEST. See Railroads, 8 ; Taxation, I ; Municipal Corporations, 5 .  

GRADE CROSSIKGS. See Negligence, 3. 

GUARDIAN AND WARD. See Constitutional La\\-, 7. 

1. Guardla?& and Ward - Settlwbent - Receipt-dcquitttcnce-Election of 
Remedies.-Where the general guardian has al~pealed in conclemna- 
tion proceedings to the Superior Court from an ass?ssment made of 
the value of his ward's land, and has in good faith agreed upon the 
value a t  a much better price, which was l~a id  and incorporated spe- 
cifically in the final settlement with his ward, who, :rwaie of tlie cir- 
cumstances, hail accepted i t  and given a full acquit a w e  in writing, 
in her action against the city, brought nearly two years afterward: 
Held, that she had been put to her election to affirm or disaffirm his 
action nitliin a reasonable time after r twhing her majority, alld her 
testimony that  she \ \as  unaware that it was includtd in her accept- 
ance iaised an issue of fact for the jury to deternline, and it  was 
reversible error for the judge to hold in her favor as  a nlatter of la\\-. 
Long v. Rockinykam, 200. 

2. Sa~nc-Ecidet~ce-Pt.ocess-Endo,.scme,zts. receipt and full acquit- 
tance by the ward upon coming of age, given to the guardian, are  
p r m a  facie evidence that they spoke the truth. Ibia. 

3. G u a ~ d i a n  and Ward-Estates-Settlement.-The generll prilrciple that 
a guaidian may discharge himself of his trust as juch by turning 
over to the person lawfully entitled thereto whatever security he may 
have talien in good faith, as  guardian, as  a result of tlie prudent 
management of his ward's estate, and thus discliarg~ himself of lia- 
bility, is subject to tlie exceptioii that there be 1101 special reason 
existing to the contrary. Cobb v. Fountain, 338. 

4. Sa?ne-Trusts.-TThile the word "trust," in its application to a guard- 
ian in the management of his ward's estate, has a more restricted 
significance, upon his qualification as  such, he assumes all the respon- 
sibilities of his position and obligates himself to est rcise such care 
and diligence in the management of his ward's estate as  a lnan of 
ordinary care, prudence and intelligence uses in the management of 
his on n business. Ibtd. 

5. Same -Presumptions - Prima Facle Case - Eridence -Questions for  
Jz1r.v.-The comglaint in an action against a guardian alleged that he 
had loaned money of his ward's estate to one beyond the State, and 
the jurisdiction of our courts, on a note that was long past due and 
unpaid; and upon demurrer, considered as  admitting these allega- 
tions, i t  was held, the circumstances of this transaction made out a 
prima facie case that he had not acted with the care or prudence 
required of him, and raised the issue for the jury to determine. 
Ibid. 

HABEAS COKPuS. See Juvenile Courts, 2. 
1. Ha beas Corpus - Parent and Child - Judgme?zts-Reopetti)tg Case- 

Votions-Procedure.-Where, in habeas corpus proce?dings between 
husband and wife for the custody of their minor children, an order 
or judgment has been rendered which reserves the cause for further 
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HABEAS CORPUS-Continued. 
orders a s  changed conditions may require, either party may there- 
u ~ o n  petition to have the matter reopened and proceeded with upon 
notice to tlie order and upon motion, in accordance with the course 
and practice of the courts. Clegg v. Glegg, 730. 

2. same-dppeul and Error-Evidence-Bindings-JIodificatiolz of Judg-  
me>~t.-On appeal from an order or judgment in habeas corpus pro- 
ceedings between husband and \life for the custody of the infant 
children of the marriage, the facts as  found by the judge of the 
S u ~ e r i o r  Court are  conclusive on appeal nhen supported by suffi- 
cient evidence; and where a material finding does not appear to 
have been supported by such evidence, the Supreme Court may ac- 
cordingly change or modify the order of the Superior Court judge, 
as  the welfare of the children may require, under the circumstances 
presently appearing, and award the custody of the children to each 
of the parents alternately, requiring the giving of a bond for the 
observance of the conditions of the judgment or order thus changed 
or modified. Ibid. 

HASDWRITISG. See Evidence, 19 ; Intoxicating Liquor, 3. 

HhRM1,ESS ERROR. See Evidence, 23. 

HEALTH. 
Health-Vunicipal Co~-porations-Ordi~~at~~es-ZIilk-Pnsteurizatio?~,-An 

ordinance requiring mi& to be pasteurized under reasonable regu- 
lations before being sold for human consumption within its limits, 
and requiring an annual license therefor from the county health 
omcer, is a valid exercise of the police poner of a city; and a fine 
of twentf-five dollars may be imposed upon one violating its l m -  
visions. 8. 2;. Edzcard~, 269. 

HIGHWAYS. See State Highways, 1 ; Statutes, 4 ;  hlunicipal Corporations, 6. 

HOJIICIDE. See Criminal Law, 16, IS, 10, 2 2 ;  Eridence, 36; Jury. 6.  
1. Homicide - Crimi?ial Law - Evideme Ercludcd-Instruct~o?1~-~4~11,cal 

u ~ r l  Error.-Vliere a prisoner was tried for and has been convicted 
of murder in tlie first degree, and there was conflicting evidence that 
lie acted in self-defense, and further that he had acted l~remedi- 
tatedly and with prior malice, i t  is reversible error for the trinl 
judge to state as  a part of the State's contentio~ls certain evidence 
as to the prisoner's long continued prior malice he had escluded aq 
too remote; and this error is not cured by a further in.;tructiori that 
the law would attribute the motive of the killing to the present provo- 
cation and not to pressisting malice unless it  so appeared from the 
circumstances. S. r .  Love ,  32. 

2.  Sn?ne-Constitutio)znl I,a~r.-In an action involving the crime of mur- 
cler in the first degree, an instruction that refer3 to n pregnant cir- 
cum\tance to show the previous malice mid subsequent liremedita- 
tion of the prisoner to commit the act, as a fact sworn to but which 
had been escluded from the evidence, is reversible error in deayinq 
to the ~ ~ r i s o n e r  his constitutional right to confront the nitnesses 
acainst him, and to submit them to his cross-examination. Con- 
stitution of North Carolina, Art. I, see. 2. Ibid. 
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HOJIICIDE-Continued. 
3. Same-Contentions-Objections and Esceptiotm-The rule that  requires 

an objection a t  the time to an erroneous statement in th'e charge of 
the contention of the parties, does not apply on the trial of first 
degree murder, when such statement includes tlte assumption of 
sworn evidence against the prisoner upon tlie trial, that  had been 
escluded, tending to s l lo \~  previous malice of the prisoner, vitally 
iiecessary u ~ ~ o i i  tlie question of his premeditation. Ibid. 

4. Homicide - Vurder - Ecidetrce -dlrZ,i--Instructions. -The defendant, 
charged nit11 murder, iiitroducrd evidence of an alibr which was 
material to his defense. I11 his charge to the jury 'he judge did not 
refer to this evidence: Held, error. C .  S., 564. '. L'. Jlcltoa, 4S1. 

5. Homicidc - Criminal Lazc - h'vidcttce -- Verdict-Sottsuit-Statutes- 
Questions for Jury.--Evidence that tlir defendant, while driving his 
automobile a t  night a t  about 30 or 35 miles ail hour, along a public 
l i i ~ h \ w y ,  nitliout lights, signals, or other warnings 3f approach, sud- 
denly alq~cnred and struclr and killed a lad, going in the ol~posite 
direction, n h o  was \valking along the edge of the highway in a line 
nit11 other boys, by turning in and out among them is sufficient evi- 
dence to take the issue of murder to the july, and to sustain a ver- 
dict of manslaughter, and to deny deftmlant's motion as  of iionsuit 
under tlie provisions of C. S., 4643. The decisions of reckless drivinq 
of automobiles u ~ o n  the public h igh l~ays  of the State in violation of 
statute cited and applied. 8. u. Crutchfield, 607. 

6. Hon~icidc-Ecidetzce-It~strucfions-dppeal a?td Errot..--Where, upon 
the trial for a homicide, the defendant relies only on his evidence to 
sho\v an alibi, and the State's evidence tends to con;ict him of niur- 
der in the second degree, i t  is not error for the court ?elow to instruct 
the jury, a s  a matter of lam, that  a verdict of guilty of mnnslaughter 
c3oul(1 not be returner1 by them, there being 110 evidmce thereof. S, 
v.  Ash burn, 718. 

HOSPITALS. See Pri~l'cil)nl and Agrnt, 4. 

HUSBASD AND WIFE. See Wills. 12, 2 7 ;  JIortgages, 2 ;  Estates, 2 ;  Derds 
nut1 Conveyances, 14:  Abandonment, 1 :  Dower, 1. 

1. Hztsbatrd o?td 1T7ife-Ti'idozc's Rcaso?lable Stcpport-~qta'utcs-lctiotts- 
Issues-Valzditu of ~1Iawiagc.-The efftact of C. S.. 1667 (ainentled 
by chapter 123, Public I ~ \ v s  of 1021), has been chiuiged by statute, 
chapter 24, Public L a n s  of 1910, and thereunder i t  is not no\v rp- 
quired that  ml issue involving the validity of the marriage be first 
determined before the wife may sustain her civil aclion againit her 
liushand for an  allo\vance for a reasonable subsi~tc~nce and counsel 
fees,  ending the trial and final determiriation of the issue relating 
to tlie validity of the marriage. Bnrbcc' 2;. Barbcc, 3 8 .  

2. flame-Dcoth of Husbatld.-The riqht of the wife, in proper instances, 
for her reasonable sul)lwrt and counsel fees continues only during 
the lifetime of the husballcl or the separation of the wife from him, 
thc witlow, after his death, having in lieu thereof acq  ired a nidon 's  
right and interest in his l~roperty. Ibid. 

Il3ENTIFICATIOS. See Fires, 2. 

ILLEGITIJIATE CHILDREX. See Actions, 1. 
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INJlIGRATIOS. See Criminal Law, 13. 

IJIPEACHJIEST. See Evidence, 26,  42, 

IMPRISOSJIEST. See Coilstitutional L a ~ v ,  14. 

IMPROT'EJlEST. See Rlunicipal Corporations, 1, 7,  9. 

ISCORPORATION. See Municipal Corporations, 6. 

1SUICTJIEhY"l' See Banks and Banking, 3 :  Courts, 1 ;  T'erdict, 1 ; Segli- 
gence, 5. 

1. Ittdictmelzf-Crimittal Law-Banks and Battking-lbstrtrctiizg Furfds of 
Bank-Bill of Particulars,-It is within the sound discretion of the 
trial judge to try, separately or collectively, the defendant, indicted 
under the prorisions of C. S., 4401, for some or  all offeiises com- 
mitted by a series of checks on the bank, whereby he had unlawfully 
"abstracted" the funds of the bank ; and where the indictment is suf- 
ficient for conriction, the defendant's remedy is by requesting a bill 
of particulars when he reasonably so desires. C. S., 4613. S. c. 
Szcitxer, S9. 

2. San~e-Tecl~?licnlities.-An indictment for unlanfullg ~ b s t r a ~ t i l l f i  tlle 
funds of a bank, to the injury of persons, corporations, etc., is sum- 
cient if it substantially follo\vs the express wording of the statute 
(C. S.. 4401) in a plain, intelligent and sufficient manner, though 
\vithout strict regard to form, technicality or refinem~nt. Ihid. 

ISFASTICIDE. See Criminal Law, 22. 

ISFASTS.  See Actions, 2 ;  Crimii~al Law, 22.  

IKHERITANCE TAX. Sre Constitutional Law. 11 ; Corporations, 1 ; Tas-  
ation, 2. 

ISJUNCTIOSS. See Allpeal and Error,  2 ,  8 ;  Elections, 1: Pleadings, 6 ;  
Contracts, 9 ; Wills, 16 ; Jlunicipal Corporations, 5 ; Jlortgages, 4. 

1. I r r  julzctions - Actions - d ssociations--Cnincorporate(l Companies.-An 
unincorporated company or association of ~v6rkmen is not. as such, 
subject to be sued or the object of injunctive relief. Citixms Co. .c. 
T~poyraphical  Cnion, 42. 

2. Same-Emplo~er and E'tnploljee-Co?)zplcii?tt - D e m u r r e r - Q u e s t  for 
Juru-Trials.-The individual members of a labor organizatioil mag 
o r d i n a r i l ~  combine in their efforts, by peaceful persuasion and picket- 
ing, to induce others to quit their eml~loyment by uniting n i t h  thein 
in ceasing to work for employers, nhether corporations or indi- 
viduals; but the employers and employees have relative rights, the 
one to the serrices and the other to render services, free from coer- 
cion, intinlidation, or other unlawful or threatening influences; and 
where the complaint states a definite cause of action against indi- 
vidual members of an  unincorl~orated labor organization, a demurrer 
admits the truth of the relevant and  pertinent allegations, and there- 
upon a temporary injunction, issued upon clue notice to show cause, 
should be continued to the hearing, upon the merits of the muse, 
for the finding of the facts by the jury. Ibid. 

3. I ~ ~ j u n c t i o n  -Appeal and Error-Findi~gs-Review.-The presumption 
on appeal to the Supreme Court is in faror  of the correctness of the 
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IXJUNCTIOXS-Continued. 
court's Endings of fact, upon supporting evidence in declining to 
continue a preliminary restraining order to the helr ing;  and while 
in injunction proceedings the appellate court is  not conclusively 
bound by such Endings of the lower court, they will not be disturbed 
unless i t  is made to appear from an inspection of the record that 
they should be reviewed. Plott v. Comrs., 126. 

4. Same-Sdditional Findings.--Exception on appeal from the order of 
the judge of the Superior Court in proceedings for injunctive relief, 
denying the plaintiff's application to continue a restraining order 
to the hearing on the ground that he should have found additional 
facts, must generally be taken from his refusal of a request for 
additional findings. Ibid. 

5. Injunction-Labor Unions-Unincorporated Companies-Individ~~a1s.- 
This appeal from the order of the trial judge vacating a restraining 
order against a labor union and certain individual members thereof 
is controlled by The Citizens C o m p a n ~  against the same Union, et 
als., ante, 47. Times Co. v. T.ypographical Union, 15'i. 

6. Injunction - Eguity - Mortgagor and Llfortgagee-Liens-Parties-Co- 
operative Varketing dssociations.-A ~~re l iminary  order restraining 
a member of a cooperative association from disposing of the tobacco 
embraced in the contract in breach thereof will not be dissolved by 
reason of a defense set up by its member that the tobacco was the 
subject of a lien for supplies necessary for its cultivation, a position 
available to the lienee not a party to the action, and the restraining 
order should be continued to the hearing, safeguarding the rights of 
the lienee to be asserted by his appropriate action, the defendant 
being ill an attitude of resistance towards the contract and denying 
any obligations thereunder. Tobacco Lt.gsn. v. IJatte)son, 232,. 

7. Injunction - Codperatice JIa? ketinq - Contracts-Equitg-Ecidence.- 
Where, in the suit of a tobacco marketing association for injunctive 
relief against the defendant for breaching his contracLt to market his 
tobacco n i t h  it  according to i ts  terms, he resists upon the ground 
that be had not become a member, and the plaintiff's evidence tends 
strongly to show to the contrary : Held, the injunctior~ should be con- 
tinued to the hearing upon the principle that the plaintiff has estab- 
lished an apparent right to the relief sought, and that the ~ ~ r i t  is 
reawnably necessarx to protect the property pendi~lg the inquiry. 
I'oDacco A8s7~. V .  Battle, 260. 

8. Ivajlc?~ctiol~-dppea2 a ~ d  Error-Ecidc~~c~--Findindings-I;~e2:iezo.-01 ap- 
peal from the denial of the continuance of a restraining order the 
facts a s  found by the Superior Court judge are  not cclnclusive on the 
Supreme Court, and the latter may review the eviuence appearing 
in the record. Ibid. 

9. Injunction - Lisurft-E9uit.y-Plea(1i~~gs-l)emut1re, idence-ddmis- 
sions.-In a suit to enjoin foreclosure of a mortgage upon the ground 
of usury, a demurrer to the complaint alleging the usurious charge 
admits its truth, and the injunction is properly continued to the 
hearinc unless the defendant offers to reduce the charges to that 
allowed by law; and his defense, upon the ground that equity re- 
quires the plaintiff to tender the lawful amount cf the debt, is 
untenable. l d a m s  v. Bank, 343. 
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10. Injunction-3lortgages-Lims-Questions for  Jury-Appeal and Error. 
There was evidence that the intervener, who had acquired from the 
plaintiff a purchase-money mortgage of defendant on two mules, the 
subject of claim and delivery, in turn had sold 'these mules to defend- 
ant  and took a purchase-money mortgage thereon for the balance of 
the purchase price, and that thereafter the plaintiff sold defendant 
another mule, and to secure the balance of the purchase price took 
a mortgage thereon and on the two mules sold to defendant by the 
interveners and subject to the latter's mortgage, but registered subse- 
quent thereto: Held, an instruction directing a verdict upon the evi- 
dence in intervener's favor, in effect that the intervener's mortgage 
lien was prior to that  of plaintiff, was reversible error to the plain- 
tiff's prejudice, its priority and validity to be determined by the jurg 
upon the evidence. Livestock Co. v. Holland, 346. 

11. Itajunction-Cooperative illarketi?rg Associations.--In this suit for an 
injunction by a tobacco growers association, incorporated under the 
provisions of the statute, against its alleged member for selling his 
tobacco in violation of his contract, depending largely upon the ques- 
tion of his membership: Held, the restraining order should be con- 
tinued to the hearing under the authority of Tobacco Assn. G. Battle, 
alate, 259. Tobacco Assn. v. Spikes, 367. 

12. I n  junction - Eguity-C06peratil;e Jlarketing .4ssociation-Contracts- 
Breach.-In a suit by a coiiperative tobacco association, formed under 
the provisions of Public Laws 1921, ch. 87, seeking injunctive relief 
against its member for disposing of his tobacco elsewhere than 
through the plaintiff corporation, in violation of his contract, au- 
thorized by the statute, and in collusion with his codefendant, a 
tobacco warehouse association, in fraud of the plaintiff's contractual 
rights, an answer of the defendant member, admitting that he had 
so disposed of his tobacco, and seeking rescission of his contract 
u ~ o n  allegation of the plaintiff's fraud and mismanagement and 
failure to make the returns upon sales of tobacco it  had theretofore 
handled for the member defendant, etc.. raises an issue vitally affect- 
ing the business of the plaintiff, an adverse decision being likely to 
work an irreparable injury, and the temporary restraining order 
theretofore granted should, upon sufficient evidence, be continued to 
the hearing. Tobacco Growers dssn. v. Pollock, 409. 

13. Same-Remed~ at  Lazc-Liquidated Damuge8.-The fact that the co- 
olxrative marketing contract provides for liquidated damages does 
not give the association an adequate remedy a t  law for its members 
otherwise selling their tobacco as  provided in the marketing con- 
tract, as  such would seriously menace the existence of the associa- 
tion for the purposes for which it  n a s  incorporated under the pro. 
visions of the statute (chapter 87. Public L a n s  1921). Zbirl. 

IKSKEEPER. See Constitutional Law, 14. 

IS PAR1 MATERIA. ?ee Statutes. 2, 4 :  Appeal and Error, 13. 

ISSASITT. See Judgments, 5. 

ISSOLTESCT. See Criminal Law, 5 ;  Evidence, 16; Actions, 4. 
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IR'STRUCTIOSS. See Appeal and Error,  3, 15 ; Carriers, 1 ; Criminal L a ~ v ,  
4, 9, 18, 20;  Homicide, 1, 4, 6 ;  Contracts, 6 ;  Intosicating Liquors, 1, 3 ; 
Evidence, 25, 36, 43; Limitation of Actions, 3 ;  Abandonment, 1 ; Em- 
ployer and Employee, 3. 

1. Instructio?~s-bppeal and i3rwr.-Excel~tions to a disc,onnected l~ortion 
of a cliarge will not be held for error ; when taken ii conllectioil with 
other parts of the cliarge it correctly applies tlie l a v  to tlie erideiice 
upon the trial. Cherru v. Hedges, 368. 

2. I+zstructio?~s--Trials.-The charge of the court should be construed as  
a whole, so that  all that  relates to any phase thereof may be con- 
testually considered, so as  to place i t  in its proper s t t t ing;  and wliile 
an  escegtiuii to a part thereof, standing alone, may be subject to 
just exception, i t  is not ground for error if the charge, prol~erly con- 
strued with otlier relative parts, states tlie law ayl~licable to the 
evidence. 1 1 ~  r e  Hardee, 381. 

3. Same-Ecpression of Opi?zio,~-8tututes.--\There there is evide~ice of 
fraud and undue influence i11 the making of a will being cuventeil, 
and i t  auyears that  i t  was by a woman who d e r i ~ e d  the IrrulIerty 
from her first husband, of \vhich marriage there was one child, and 
she had giveu this property to the children of her secoud marriage 
to a man \vho had no property, an instruction to tile jury that, in 
the absence of some reasonable ground for such preference, this \voultl 
colistitute what the law calls an  unreasouable will, which may be cun- 
sidered with the other evidence in the case as  ev:dence uyoil the 
question of mental capacity and of undue influence, is not objection- 
able as  an  espression of oyinion by the judge, contrary to the statute. 
C. S., 564. Ibid. 

4. Instruction-Burden of Proof---Co~zPictijzg Itbstruetions-Appeal attd 
h1rvor.--Where tlie judge, in his cliarge to the jury, properly l~laces 
the burden of proof on the defendant, and thereafter iml~roperly 
places i t  on the plaintiff, i t  is reversible error in lea.,.ing the jury to 
determine \vhich portion of the charge was the correcdt one. l'obucco 
Gt.olcers dsstl. v. Jloss, 421. 

5. I t ~ s t t . i i c t i o t ~ s - A p ~ l  and Error.-An instruction \vhith is correct a s  
to its related parts, upon the matter excepted to, will not be held for 
reversible error because of a portion thcmreof, so related, excepted to, 
if standing alone, is erroneous. S. z'. Valleu, 571. 

6. I?~structions-Evidence-Dit.ecti)~g 1'erdic.t-Appeal a r ~ d  Error.-In an 
action to recoyer upon certain notes, the due execution of which is 
liot in dispute, given by defendants for fertilizer, the defentlants 
offered i11 evidence a part of the complaint alleging that  they owed 
the ylaintiff the full aniouiit of the notes sued on, but the defelidaiits 
claimed a deduction on account of not having received a cel.taiii lwr- 
tion of the goods, etc. : Held, tlie erideilce was susc(?ptible of more 
tlian one deduction, and it was reversible error to lslaintiff's preju- 
dice for the judge to charge the jury, in effect, to al!ow defendants' 
claim for the credit, if they "believed the evidenx." Fer i i l ix r  
T o r k s  v. Cox, 654. 

7. Instructions - Requests - Appeal nttd Error.--Where the trial court 
clearly gives in his cliarjie the full substance of a request for in- 
struction, it is sufficient. &'. v. . i s l tbn t~~ ,  718. 
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8. Znstr~ctions-Contentions-~4ppeal and Error.-An exception to the re- 
cital of the contentions of the appellant, contained in the judge's 
charge, should be taken in time to afford the judge ail opportunity 
to correct them. Zbid. 

ISSURAKCE. See Wills, 14; Principal and Agent, 3. 
1. Znsurat~ce-Fire Z)zsurance-Policies-Xortgagor and 3Iortyagee.-The 

clause in a standard policy of fire insurance, declaring the contract 
invalid if a chal~ge in the title of the lands shall be made by the 
mortgagor from that stated in the policy, is made by correct interpre- 
tation of the terms of a standard form rider attached to the policy, 
a separate and distinct insurance of the mortgagee's or trustee's 
interest therein, by the use of the xords "that the mortgagee or 
trustee shall notify this company of any change of ownership which 
shall come to the knowledge of said mortgagee or trustee," etc.; and 
where such change in the title is made by the owner without tlie 
knowledge of tlie mortgagee or trustee, and the ?cts of the mortgagor 
that accordingly invalidate the policy as  to his rights thereunder do 
not, a t  any time after the issuance of the polidy, affect the rights 
of the mortgagee or trustee under the circumstances. Bank v. I%s. 
Co., 97. 

'7. Same-lraicer-Consolidatio?l of Actions-Appeal and Erl-or.-Where 
a standard policy of fire insurance has been issued by an insurance 
company on the buildings of the owner upon the lands described in 
the policy containing a clause that the insurer shall not be liable for 
a greater proportion of any loss or damage sustailied than tlie sum 
thereby insured bears to the whole amount of insurance on said 
property issued to or held by any party or parties having an insurable 
interest therein, whether a s  owner, mortgagee or otherwise, and, 
unknown to the mortgagee mentioned in the policy, there has been 
a change by the onner of his interest, and he has obtaiaril other 
insurance, without the knowledge or consent of the insurer or meet- 
ing tlie requirements of the policy in that respect, the joining by the 
mortgagee, whose rights are protected under both policies, in tlie 
mortgagor's action to recover for the loss by fire, simultaneously with 
an actioil against the former one, for the purpose of ascertaining 
and adjusting its rights under both policies, is not a ratification of 
the acts of the owner in taking out the second policy, contrary to tlie 
provisions of both of them, and which invalidated the ~~olicies ,  and 
on this appeal the cause is remanded for the consolidation of both 
actions, for the adjustment of the rights of the parties accortling to 
the provisions of the respective policies. Zbid. 

ISTEST.  See Banks and Banking, 3 ;  Deeds and Conveyances, 6, 9. 11: 
Easements, 3 ;  Wills, 1, 6, 13, 20; Statutes, 2 ;  Criminal Lan-, 19. 

ISTEREST. See Crimillal Law, 4 ; Contracts, 3  ; Partnership, 2 : E~idence,  23.  

ISTERT'ESER. See Pleadings, 15. 

ISTERT'ENIKG CAUSE. See Segligence, 5, 6. 

ISTESTACT. See Wills, 17 
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INTOXICATING LIQUOR. See Criminal Law, 1, 4 ;  Evidence, 23, 24; Judg- 
ments, 11. 

1. In to~ica t ing  Liquor-Spirituous Liquor-Statutes-Possession-Instruc- 
tiow-Chapter 1, section 2, Laws 1923, known a s  the Turlington Act, 
was expressly to be liberally construed to prevent intoxication, and 
makes it  unlawful for one to possess intoxicating liquor, with re- 
stricted qualifications; and a conviction mill be sustained under a 
verdict of guilty upon evidence tending to show thet  the defendant 
received a bottle of intoxicating liquor from anothw, took a drink 
therefrom, and handed the bottle back to the one from whom he had 
received it, neither of them being upon his own premises; and an 
instruction to find the defendant guilty under thes~: circumstances, 
if proved beyond a reasonable doubt, is not erroneous. S. v. AIIcA1lis- 
ter, 400. 

2. Same-T7erdicts.-A general verdict of guilty, under evidence tending 
to show that the defendant unlawfully had in his possession, when 
not in his private dwelling, intoxicating liquor, under all indictment 
therefor, as  well as for the unlawful receiving and transportation, 
is sufficient to sustain a convicticfn upon. the count of' possession pro- 
hibited under the provisions of the Tui.lington Act, c i .  1, secs. 2 and 
10, Laws 1923. Ibid. 

3. Same-Sppeal and Error-Instructions-Halmless Error.-Where a 
general verdict of guilty has been rendered against the defendant, 
upon competent evidence, tending to show that he unlawfully had 
spirituous liquor in his possession, contrary to the provisions of the 
Turlington Act, an erroneous charge as  to receiviug and transport- 
ing it  is harmless error. Ib id .  

INTRASTATE COMMERCE. See Statutes, 1. 

ISSUES. See New Trials, 1 ;  Wills, 8 :  Evidence, 14;  Pleadings, 10, 11, 15;  
Husband and Wife, 1 ;  Contracts, 21. 

JAILS. See Statutes, 3. 

JOINDER. See Removal of Causes, 1. 

JOIXT LIABILITY. See Judgments, 12. 

JUDGE. See Pleadings, 9, 14. 

JUDGMENTS. See Fraud, 2 ; Estates, 2 ; Wills, 2 ; Summons, 1 ; Appeal and 
Error, 4, 5, 6, 9, 11, 1 6 ;  Railroads, 8 ;  Pleadings, 8, 12, 1 5 ;  Juvenile 
Courts, 1; Contracts, 18 ;  Habeas Corpus, 1, 2 ;  Tenancy in Common, 9. 

1. Judgments- Admissio~~s-Conditions-Appeal and Error.--Where the 
defeudant in an action ulmn a joint note admits his liability for one- 
half thereof, and conthnds he is not further liable under an agree- 
ment between himself and the payee, it is reversiblt. error for the 
trial judge to enter judgment against him for one-half, and ignoring 
the conditions claimed by him, submit to the jury his iability for the 
other half. Fertilizer Co.  v. Brock, 169. 

2. Judgments-Motions to Set Aside-Term-Appeal and 1:rvor.-A judge 
is without authority to set aside a judgment final by default of an 
answer, rendered in term, after he has adjourned the court to espire 
by limitntion and has left the county, though without notice given 



INDEX. 925 

J U L ) G M E S T S - C O I ~ ~ ~ ? I U ~ ~ .  
of its final adjournment; and ~ i i  this case, upon the plaintiff's escep- 
tiou to an order thus made, it is held the plaintiff's exception is sus- 
tained without prejudice to the rights of the defendant to assail the 
judgment a t  a subsequent term of court, by motion in the cause or 
other appropriate remedy. Dullrn v. Taylor, 386. 

3. Judgments - Jlotions to Set Aside -- Ecccusable Xeglect -Defenses- 
Statutes.-In order to set aside a judgment for mistake, surprise or 
excusable neglect, there must be a showing of a meritorious defense 
so that the court can reasonably pass upon the question whether 
another trial, if granted, ~ o u l d  result advantageously for the de- 
fendant. C.  S., 600. Batik v. Duke, 386. 

4. Scrnze-Appeal and h'rror-E'indings of Fact.-Upon appeal from the 
refusal of the Superior Court judge to set aside a judgment for ex- 
cusable neglect, the facts as  found by him upon which he has acted 
are  ordinarily conclusive, and his rulings of law only are ~ev iew-  
able. Ibid. 

5. Samc-I)zsanit~.-A judgment obtained against one who was tion conz- 
pos nterttls is not void, but voidable, and can only be set aside for 
excusable neglect and the showing of a meritorious defense. C. S., 
600. Zbid. 

6. Same.-Upon passing upon defendant's motion to set aside a judgment 
for excusable neglect, upon the ground of his intestate's insanity, i t  
appeared that  he n a s  represented on the trial by his counsel, and 
his depositioi~s read in evidence, and that his friends a i ~ d  relations 
appeared thereat, and his defense to the action was vigorously made: 
Held, not reversible error for the judge to refuse to pass upon the 
defendant's insanity a t  the time of the trial. The statutory pro- 
risions protecting the estate of one non compos metlfis. C. s., 451, 
406, commented upon by Clarkson, J .  Zbid. 

7. Judg??ze~zfs-Pleadings-Defcit(lt of Alzswer-Banks and Ranking-De- 
posits-Default and Inquiru-Appeal and Error-Sew Trial.-Where 
the liability of a bank, a codefendant, depends solely upon the amount 
of money the principal defendant had on deposit a t  the time of the 
issuance of the summons, a judgment against the bank by default of 
an answer should be by default and inquiry, and a judgment by 
default final, making the bank liable beyond the amount of the de- 
posit, is reversible error. Pyles .c. Pules, 486. 

S. Jiidyments-Pleadings-Default-Votion to Sct Aside-Claim and De- 
liver~-Replevin-Principal and Suret~.-A judgment by default for 
the w a ~ i t  of an answer wherein the defendant has replevined per- 
sonal property in claim and delivery, and cannot restore it, and has 
since been adjudged a bankrupt, will not be set aside for excusable 
neglect for the failure of an attorney employed by the defendant to 
file the ansner, or upon the ground that if the property had been 
returned by defendant it  would have been subject to liens superior 
to the claim of the plaintiff. Garner u. Quakenbush, 603. 

9. Judgments - Pleadings - Default - Xotiows to Set Aside-Excusable 
Seglecf-Xeritorious Defense.-Upon motion to set aside a judgment 
by default final for the want of an answer upon the ground that it  
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should have been by default and iilquiry, the movant must show a 
prima facie case entitling him to this relief, or C a t  a dieerent re- 
sult nould probably follow. 1 Lid. 

10. Swme-Ba1r~ruptcy-Jlortyayes-Lie)~8--CIain~ amZ Llelivery-ltepleviu 
-lirincipul and Sut'et!l.-As against the trustee ir, bankruptcy of a 
mortgagor of personal l~royerty, replevined in clairi and delivery bj- 
the mortgagor, tlie surety on rey~levin bond may show by his evidence 
on his motion to set aside a judgment: by default Jinal for the want 
of all answer, that  the judgment should have been by default and 
iuquiry, upon the ground that  the property rel~levint?d was insufficient 
in value to pay oft' the judgmeut in the mortgagee's favor. Sernble, 
the question as  to what estent the other creditors rel~resented by the 
trustee should other\vise share in tlie bankrupt's estate is within the 
jurisdiction of the bankrul~t  court. I bid. 

11. Judgme)tts Suspended - Co~uf itiotts 1jrol;en - S'ente) ce - Intosicati~ty 
Liqttot's-C1~in~inu7 Lox.-\\'here the defeudaut h i s  been convicted 
of 5-iolating the l~rohibition law and agrees to anc! takes advautage 
of a susl~eiision of a judgmeut against liiiu~ u1)on a sl~ecific condition 
that  a certain sentence authorized by law shall bs? imposed should 
lie violate the conditions, among others, that  he ]~~?rsoually aud en- 
tirely abstain from the use of intoxicating liquors, he caiinot Ire 
heard to complain, uljon tht? ascertainment by tlie court that he has 
violated this condition, that it was unreasonable, or that the sentence 
agreed ul)on could not yrol~erly be imposed. S. v. .Shepherd, 609. 

12. Judyt)~cnts- l ' leadi~zys-lct ioj ls-Joint  L iab i l i t~ -Ue f~u7 t -Sec~ra1  Ilc- 
fotda)tts-Stat~btes.-lV11ere action is brought, to lecover for goods 
sold and delivered, against several defendants joinlly, and the com- 
l~ la in t  has been duly served on them all, the l~laiutift' is entitled to 
judgiuent by default before tlie clerk against one or more of the 
defendauts who hare  failed to answer or demur ni thin the t ~ v e ~ l t y  
(lays after service of the coml~laint. Subsectious 3 ;uid 11, section 1, 
clial~ter 02, Es t ra  Scwion, Public I,a\vs 1921. Broolx v. I1711ite, 636. 

13. Str)izc-dppeal-Cozo,ts-Ju~.isdietiorhere the cltrlr of the couft 
has entered judgment by default for the n-ant of all ans\ver against 
oue or more of defendants in failing to file anstver or demurrer, ullder 
the l~rorisions of subsections 3 and 11, section 1, i.ha11ter 9% I<strn 
Srssion 1021, the defenclants against ~ h o m  the judgment has beell 
rrndered nlay on appeal al1111y to the judge for an  extension of 
time. Ibid. 

14. Sol?~c-Tl~aicer.-TY11ere tlie 11laintiE is entitled to judgmellt by default 
of l~leadi l~gs in an action agninst several joint defendants, his taking 
a juclgnlent against one or more of thenl is not a n.:~iver of his right 
to such judgment against the others. Ibid. 

13. Borne-Default o t ~ d  I~ iqu i r~~-dppcn l  alZt7 Ert.or.-C. 8.. 595, 596, 5117. 
govern the taking of judgments hy default for want of answer or 
demurrer, untler the provisions of Public Laws, E s i r a  Session 1821, 
subsecs. 3 and 11, sec. 1, ch. W2, and i t  is erroneous for the clerk to 
enter a jutlpment by default final when it appears f r i ~ m  the coml~laint 
that the action is to recover ul1on an unpaid disputtd balance of an 
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open account for  goods sold and  delirered,  i t  being only proper for a 
judgment by default  and inquiry, the amount  to be determilied by 
the  jury upon the  evidence. Ibid. 

JURISDICTIOS.  See Railroads,  5, 8 ; Cor~ora t ions ,  2 ; Pleadings, 8, 13 ; 
Courts, 2 ; Summons, 1 ; Juvenile Courts. 4 ; Remora1 of Causes, 3, 7 ; 
Judgments,  13 ; Sales, 1 ; Estates,  5 ; Tenancy in  Common, 6, 8. 

JCRORS.  See Ju ry .  

JURY. See Criminal I.aw, 6, 1 7 ;  Courts, 3. 
1. Ju1'01.s-Challetlye-Poll Classifiratio)~.-Peremptou challenges to indi- 

vidual jurors or challenges to the  poll a r e  now, generally spealring. 
divided into two classes, propto.  defecturn, or the  lack of some legal 
requireinelit, and propto ,  aflcctunl, which goes to  the  juror's bias or 
l~a r t i a l i t y  of the juror,  of which either par ty  a t  the  tr ial  may  take  
adrantage .  The 1)rincil)nl challenges a r e  stated by S T A C ~ ,  J. S. C. 

L e r ~ .  68'2. 

2. Same - 0biectio)ls and E.reeptiot~s - Appeal ultd Error .  - Before tlie 
cliallrnging l m t y  to the  intliridual juror i s  entitled to h a r e  the  
atlrerse ruling of the  tr ial  c o u ~ t  passed uljon on appeal, i t  is  required 
t h a t  lie should h a r e  exhausted his peremptory challenges, and upon 
ol)jec.tion made ill ap t  time. Ibid.  

3. Scfri~c-Coitrts-Discretion.-In the  tr ial  of capital  felonies the juror 
must be challenged by the  ljarty when he  is  brought to the  book to be 
s n o r n  : and when i t  la ter  appears t ha t  the  juror i s  incompetent, i t  is  
diacretionary n i t h  the  t r ia l  judge not to subject to review on ap l~ea l  
n-hetlier he  nil l ,  under the  circumstances, order a new trial. Ibid. 

4. J u ~ o r i  - Qualifrcutron - Stc t fu t~s  -- Cha11ei~ges.-Where a juror has  a 
civil action calendared for the  term and continued in the  discretion 
of the  tr ial  judge, i t  is  not ob jec t io~~nb le  t ha t  he  be l~errnittetl by tlie 
court to si t  a s  a juror in a criminal action a t  the  sanle term. the  rea- 
w n  of the  s ta tu te  (C. S., 2316) for  the  disqualification being remorecl. 
S. C. A s h b ~ o x ,  717. 

5. Sume-Secoal Defe)zdnnts-Crimitial Law.-Where t n o  or more tle- 
fendants a r e  being tr ied for the  same crime, and, upon challenge for  
m u s e  by one of them, the  juror i s  stood aside upoil cause admitted 
by the  State,  the  other defentlallt who desires the  juror to  si t  ha s  no 
legal ground of complaint. Ibitl. 

6. Srrtt~e-Hoi~zicide-Felo)~iess-T1~e effect of C. S.. 2325, was to  permit a 
par ty  to a criminal action to make inquiry a s  to the fitness and  com- 
petelicy of a juror before the  atlrerse par ty  \rould be permitted to 
admit  tht' cause and h a r e  him stood aside therefor, and this course 
cannot now be pursued, r s c e l ~ t  where t he  challenging par ty ,  a f t e r  
maliinl: such inquiry, s ta tes  t h a t  the  juror is  challenred for cause:  
ant1 C. S., 4634, abolishing the  estnbliqhed practice permitt ing the  
solicitor to place jurors,  upon the  t r ia l  of a capital  felony, a t  the  foot 
of the  l)anel, does not affect the  application of C. S., 2326, to  the  t r ia l  
of surh  felonies. Ibid.  

7. Same-Interpretution of Sfatntcs.-The legislative intent in the enact- 
ment of C. S., 4633, l r o r i d i n e  twelve yeremptory challenges for  t h r  
defendant tried for  a capital  felony, and in other criminal cases four 
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peremptory challenges, and requiring the clerk to read over bcfore- 
hand the names of the jurors in the panel, in the presence and hear- 
ing of the defendants and their counsel, etc., is to secure a reasonable 
and impartial rerdict. Ibid. 

8. Same-Trials-State's Ecidence.-Where the defendant in a criminal 
action has selected her jury, and thereafter has entered a plea of 
guilty and become a witness against her codefendant, being tried for 
the same offense, she is within her statutory right in exercising such 
right, and her codefendant ma)- riot sustaiii his csception thereto. 
Ibid. 

J C S  ACCRESCESDI. See Wills, 12. 

JUVENILE COURTS. 
1. Jucenile Courts - Judgrnerlts - Appeal and Error - Statutes.-Public 

Laws 1919, now C. S., ch. 90, art.  2 ,  secs. 5-39 et seq., are  valid con- 
stitutional provisions for the uncared-for and destitute children of 
the State, under certain administrative and judicial pobers conferred 
upon the clerks of the Superior Court, etc., as juv13nile courts with 
power to initiate and examine and pass up011 cases coming within the 
statutory provisions; and where, following the stalutory procedure, 
these juvenile courts hare tletermined and adjudged that a certain 
child comes within their jurisdiction, such action is within the judi- 
cial powers conferred, and fixes the status of the child as  a n a r d  of 
the State, and the condition continues until the chilcl becomes of age, 
unless and until such adjudicatioii is modified or r e ~ e r s e d  by further 
judgment of the juvenile court or by the judge of the Superior Court 
hearing the case on appeal as  the statute provides. C. S., 5058, 5039, 
5064. I n  re  Coston, 509. 

2. Same-Habeas Corpus.-The statutory remedy by appeal being pro- 
vided from the determination of the juvenile court from its judgment 
that a certain child comes nithin the statutory provisions, and the 
status of the child has been ascertained by the juven~le court as  being 
that of a ward of the State, the writ of habeas corpus is not available 
to the parent or other claiming the child, unless in rare and excep- 
tional cases wherein the welfare of the child has not been properly 
provided for. C. S., 5451. Ibid. 

3. Same-Parent arid CI~i2d-Sotice.--1Yhere the juvenile court has es-  
amined into the condition of a child, and has adjudged that the child 
is of wandering or dissolute parents, and living with i ts  poor and 
dependent grandparents, who hacl acquiesced in the investigation and 
its results, it is unnecessary to the valid adjudication fixing the child 
as  a nard  of the State, and taking its custody accordingly, that the 
parents should have been notified to be present a t  the investigation, 
though such course is to be commended when the child is living v i t h  
its parents or under their control, or are living a t  the time within the 
jurisdiction of the court. C. S., 5046, 5047. Ibid. 

4. Same-Jurisdiction--Conflict of Courts.--Where the ~ a r e n t  of a child 
that has been adjudicated a ward of the State, under the statute 
relating to juvenile courts, afterwards claims the ~ossession of the 
child, the procedure requires that she make application to the juvenile 
court that had adjudicated the matter in order to avoid conflict and 
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uncertainty as  to the status or condition of the child, to the end that  
an investigation be made of the circumstances in the course and prac- 
tice of the courts. I b i d .  

KSOWLEDGE. See Evidence, 17 ; Banks and Banking, 12. 

LABOR USIOSS. See Injunctions, 5. 

LANDLORD AND TENANT. See Contracts, 1; Ejectment, 1, 3 ;  Fires, 2. 

LANDS. See Appeal and Error, 9, 12, 1 5 ;  Deeds and Conveyances, 7 ;  Re- 
moval of Causes, 8. 

LAPSE. See Wills. 23. 

LARCEST. See Eridence, 19. 

LAST CLEAR CHASCE. See Railroads, 3. 

I S .  See Appeal and Error, 11 ; Pleadings, 12;  Criminal Lam, 8. 

LEASES. See Railroads, 5 ; Ejectment, 1. 

LEGACIES. See Wills, 23. 

LEGISLATIVE POWERS. See Taxation, 10 

LESSOR ASD LESSEE. See Railroads, 7 .  

LETTERS. See Wills, 3 ; Executors and Administrators, 1. 

LICEXSES. See Taxation, 1 ; Criminal Law, 13, 14, 15 ; Fires, 2. 

LIESS. See Municipal Corporations, 1 ;  Banks and Banking, I1 ; Con,racts, 
1, 16;  Injunctions, 6, 10;  Estates, 2 ;  Bankruptcy, 1 ; Judgments, 10 ;  
Dower, 2, 3. 

1. Licrts - Contracts -Principal and Surety - JIaterialmen - Stafu'es- 
Gducntion.-A contract for the erection of a public-school bl~ilding, 
made with the county board of education, does not expressly or im- 
pliedlg provide for the payment of claims of material furnis ers by 
the obligation of the contractor to furnish the materials t b ~ r e f o r  a t  
Ins o w l  espense, without more; and a surety on the b o d  for the 
contractor's faithful performance of his contract is not liable to the 
material furnishers, either under the contract or under the provisions 
of C. S., 2445, requiring the school authorities to take a bond with 
surety from the contractor before commencing the building, and giv- 
ing materialmen, etc., a right of action thereon. Warlter e. Halybur- 
tow, 414. 

2. Sam?.-C. S., 2445, before its amendments by chapter 100, Public Laws 
192.3, requiring, among other things, a county board of education to 
take a bond with surety for the performance, etc., by the contractor 
under his contract to erect a public-school building, imposes a new 
duty on them in this respect, and provides for its enforcement by 
indictment of the individual members of the board, and no civil lia- 
hility to the material furnishers, etc., attaches to the board, a s  such, 
for a failure to require a sufficient bond for the purpose. Ib id .  
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3. Liots--Statlt fcs-Sf1 bcotf tt actot s-Jf nfet ialitzo~-Sotin? to Olotcr-Ac- 

tions.-Where the  subcolitractor a n d  niaterial  fu ru i ih f r  for the  erec- 
tion of a builtling h a r e  given tlie o n n e r  a n  i t emzed  statement of 
nlaterinls furnished by them therefor,  and a t  t h a t  time the  owner 
owes the  contractor moneys under the  contract  made with him, to  
t ha t  extent the  subcoutractors mid m:lterinlmen h ~ r e  a lien for  the  
payment of their  claims so filed, and may maintilia a civil actioli 
thrreoli against  the  owuer under the  l~rovisions of C. S., 24339, 2440, 
2441, without being required to file their  liens witliiii s lx  months, etc.. 
uurler t he  l)rorisions of C. S , 2469, o r  bring sui t  \i.itliin s i s  months 
thereaf ter  under those of C. S ,  2474. Campbell 1 ' .  H a l l ,  464. 

4. L i c ~ ~ s - C o ~ ~ t r a c t s - J I ~ ~ t c ~ r i ( ~ 1  l'rttn~sAets.--1Vllere the  owner h a s  con- 
tracted for  the  erection of a buildill:: oil his lwrnlses ,  ill order for  
hiln to acquire a s t a tu to r j  lien thereou, it is  required tha t  the  con- 
t rac tor  file h is  lien before a justice of tlie peace oi the  clerk of t he  
court, according to jurisdiction, withill s ix  months from the  t ime 
moueys a r e  due  h im,  u l~t ler  the  terms of his coiitr: ct ,  by tlie o \ \ner  
( C .  S., 2470), and bring his action to enforce the  s ame  ~ i t h i n  s i s  
m o ~ i t h s  thereafter.  C. S., 2474. I ' o t t e ~  c. Cccne, 6%. 

5. Same-Nu bco71 t r . a c 4 t o r - S o t i c c - - d c t i o l l e r e  t he  owner of 
the building being erected has  been given notice of the  subcontractor's 
claim for  labor and  materi,al fulnishetl to  the  cant ,actor before t he  
o n n r r  sett les u i t h  the  contractor, he  must accouril for  and  pay to 
the  subcolitractor the  sum so due, or prorate the  same alllong like 
claimalitr, a s  t he  rase may  be. C. S., 2438, 2440, 2442. And the  sub- 
contractor may enforce this lien by action commenct~l  vitliiri the  s i s  
molitlis period from tlie t ime of the  giving of such notice. C. S., 
2-47!) ( 4 ) .  If  the  actiou is  not brought within s ix  nwntlis to enforce 
tlie lien, a personal actiou can be maintained ag,xinst t he  owner. 
Campbtll  z;. Hule ,  ante,  46. Ihid. 

6. Same-1'riotittrs.-TVhere tlie owner has  been givtn the  qtatutory 
~ io t i ce  of the subcontractor's claim upon the  building, or the  con- 
tractor filed his lien in accordance nit11 the  s ta tu te  l~e fo re  t he  justice 
of the  1)ence o r  clerk, a s  tlle case may  be, the  right to the  money still 
due  by the  owner to  t he  contrnctor relates back to tlie t ime of the  
furnishing of the  mater ia l  and  the  work under his cont rac t ;  and  
where he  has  establishetl this r ight by his action, those who have 
acquired liens by mortgage, etc., subsequent to the  t i n e  of tlie notice, 
t ake  cum ottot'e, arid subject to the  contrnctor's or sul~contractor 's  lien 
so acquired. Ibid.  

7. Same-Ecidewe-Sons~iit-Appeal at fd  1grror.-The right of the con- 
tractor 's  lien depends upon the  existence of a contract ,  e s ~ l e s s  or 
iml~lied : and \\liere, in t he  contractor 's  action to cwforce his lien, 
there i \  sufficielit evidence thereof, a n  issue for  t l  e determination 
of t he  jury i s  raised,  and  tlle granting of the  niotiou a s  of involun- 
t a ry  nonsuit against  h im is lSeversible error.  Ibid.  

LIFE ESTATES.  See Wills, 7. 

LIJIITATION O F  ACTIONS. See Deeds and C'onveym~ces, L ; Railroads,  6 ; 
Tenancy in Common, 2 :  Wills. 10 :  Abandonment, 1. 

1. Limifnf ions of Acfio?~s-Sonsftit-Costs-Cotzditions-Efatutcs.-~Vhilc, 
ordinarily,  t he  plaintiffs' cause of actioll upon simple contract  will be 
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I , IJ I IThTI(~)K 0 5 '  ACTIOSS--C'o?tf i ~ ~ u c r l .  
barred by the  statntcl of limitxtious from three years a f t e r  i t s  accrual, 
m t l  if ~ iousui t  \vithiu t ha t  lieriotl. f rom one year thereafter,  coli- 
ditiourtl upon the 1,nymerlt of the  cost in the  origiuill actiou, i t  may 
be s11o1r.11 by plail~tiff t ha t  his failure to  pay thcse costs Iwfore corn- 
m e ~ ~ c i n g  his second action ul)oli the  same contract \vas caused I)y the  
failure or the  del:~y of the clerk of the  Superior C'ourt to  let hiru 
l i~ low thc  amount thereof, though the  plaintiff had u r e n t l y  and con- 
tiliuously requested i t ,  and tlint he  would have l ~ r o m l ~ t l y  paid t h r m  
nccortling to the  1)rovisions of the  s ta tu te  hiltl h r  lwen able to ;~sccr-  
tniri them. C. S., 413. Hzi~rsuclio. .c. C'o~bitt, 496. 

2. Li?n.itatio)l of ~ ~ c t i o ? l s - S t t r t ~ l f c . ~ - E ' c l ! ~ ~ ) l ( ~ ) l t . - ~ .  S., 416, providing tha t  
a promise to repel t he  rullniug of the s ta tu te  of l imi ta t io~ls ,  nulcss 
contniued in some writ ing signed by the par ty  to be charged tlwrrby. 
(st c.. e s l~ re s s ly  cscelits from i t s  l ~ r o r i s i o ~ l s  the  cffect of :11iy l~aymcl i t  
of lirinciyal o r  interest ,  thereby lenriug 21s to such l~ :~ymen t s  the 
l)rilicil~les obtaining a t  conlri lo~~ 1;1\v before the  e n a c t m e ~ ~ t  of the 
s ta tu te .  Iiilp(ft~.icli r. h'ilp(ftl'ii.1;. 520. 

3. Kumc - l ) ~ s t r ~ ~ c t i o ~ ~ s  - -4ppct11 n)td Error.--TVher~ the  ru~mir lg  of the  
s ta tu te  of l i u ~ i t a t i o l ~ s  woulcl otherwise bar 311 action ul)on a n  accouut. 
and there is  eviilcuce tentling to show a credit  thereon \\-as agreed 
to  by the  creditor and  debtor r i t h i n  the  three-year period, ant1 a(,- 
cordillply given, the  effect of this cwd i t  to repol thc  bar relates to 
the t ime of the  a y r e e m ~ u t  u ~ a ~ l e  nntl eft'ccted: ant1 all i n s t r u c t i o ~ ~  
tha t  u ~ a d e  i t  clel~enil u1)on the  t ime of thc, d r l ~ t  iururretl  for nhicli  
the  cwd i t  w:ls g i ren  is  rert,rsil)lr error to the  l)laintift 's l~rejutlice. 
Ibid.  

LIJI ITATIOSS.  See Princilml a ~ l t l  Agent, 2. 

1,IQGII)ATED DAMAGES. See Injunctions. 13. 

LOST IXSTIIVJII*XTS. Ser  Easements. 1. 2. 

LUMBER. See Corporation Comluission, 1 ; Jlunicipal C'orl~orntic~ns, 4. 

RIALIC'E. See Criminal I.a\v. 9. 

hIASDAJ1US. See Courts, 2 .  

JIARIIIAGE. See Huslmntl and Wife, 1 

RIATERIAL M E S .  See I.iws. 1, 3, 4 :  C'olitlncts, 16. 

iUEJIORASUA. Stse Uillq and Kotes. 3 

J I E I t I T O R I O ~ S  D E F E S S E .  See Juilgluent<. 9. 

J I ILB.  See Health.  1. 

JIISDEJIEAXOR. See Criminal Law, 15. 
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RIISJOINDER. See Actions, 5. 

MISTAKE. See Evidence, 8. 

MISTRIAL. See Evidence, 38. 

RIODIFICATION. See Habeas Corpus, 2. 

RIONEP. See Municipal Corporations, 3 ;  Dower, 7. 

RIONET RECEIVED. See Gaming, 1. 

RIORTGAGES. See Fraud, 2, 3 ; Insurance, 1 ; Municipal Corl~orations, 2 ; 
Banks and Banking, 11 ; Evidence, 21; Injunctions, 10 ; Equity, 2, 3 ;  
Bankruptcy, 1 ; Deeds and Conveyances, 8 ; Judgments, 10 ; Sales, 1 ; 
Dower, 2, 7. 

1. ;Ilurtyageu-Sales-Defuult.-lV11ei'e the l)rovisiolis of n murt:ni.e bo 
states, the mortgagee may make a valid sale of the lands described 
up411 default in payment of either the priucipal of 3r interest on the 
note it  secures, a t  the maturity of either. Jliller v. Jlarriner, 449. 

2. Same-Estates-Hztsbalzd and I17ife-Tenancy by the Curtesy.-.4 sur- 
viving husband who has had issue born alive has a life estate in the 
lands of the wife as  tenant by the cwtesy, and where the same is 
subject to a mortgage she has made thereon, he is only required to 
gay the interest on this indebtedness from the income or rents 
thereof, and he is not trustee for the children who take in remainder, 
to the extent of requiring him otherwise to pay the interest a s  i t  
accrues. Zbid. 

3. Same-Purchasers-Fraud-Evidence.-'be husband, as  tenant by the 
curtesy in the lands of his deceased wife, subject to her mortgage, 
is not, as  trustee for the children taking in remainder, required to 
pay the principal sum due under the terms of the mortgage, and 
where the land has been sold under the power in tne mortgage, and 
he has acquired the same from the purchaser a t  the sale, acting as  
his agent, i t  is not alone evidence of such a procurement of the 
property as  will inralidate his purchase for fraud. Zbid. 

4. Llfortgages-Po~er of Sale-Deeds and C'onveyances-F~.aud-Equify- 
Znjzinction-l'efzder-Payntent.--The unsecured creditors of the mort- 
gagor, who seek to set aside his deed for fraud, must first make 
tender to the mortgagee or pay off the mortgage, when by i ts  terms 
the power of sale therein may be exercised, before they are  entitled 
to the equitable relief of enjoining the sale upon the ground stated, 
for otherwise they can obtain no equitable right against the mort- 
gagee for the relief sought, without which the courts cannot interfere 
under the rules of equity applying in such instances. Leak 2;. Arm- 
field, 6'25. 

5. Xortgages -Deeds of Trust - Statutes - Cancellation - Eegister of 
Deeds.-A statute will be construed to effectuate the legislatire in- 
tent as  gathered from its language, and to harmonize its various parts 
when this can reasonably be done: and held, that C. S., 2594, author- 
izing the register of deeds to cancel mortgages or other instruments 
by entry upon the margin of the registration book the word "satis- 
faction" upon exhibition to him of any mortgage, leed of trust or 
other instrument, accompanied by the bond or note, ~ r i t h  the endorse- 
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ment of payment and satisfaction by the payee, etc., does not exclude 
from the intent and meaning of the statute a deed of trust given for 
the purpose of securing a loan of money. Guano Co. v. Walston, 667. 

6. Same - Fraud -Innocent Parties.-Where the register of deeds has 
entered "satisfaction" of a deed of trust to secure borrowed money 
upon the margin of his registration book, upon the exhibition of the 
proper endorsement on the note and deed of trust by the payee, and 
thereupon subsequent mortgagees, etc., have acted in good faith, the 
prior fraud or collusion of the parties to the canceled instrument 
will not affect their rights when they were unaware thereof or had 
not participated in the fraud. C. S., 2694 ( 4 ) .  Ibid. 

RlORTGdGOR ASD MORTGAGEE. See Injunctions, 6. 

NOTIONS. See Appeal and Error, 6, 11, 18; Evidence, 20, 22, 27, 28, 29. 30, 
38 ;  Judgments, 2, 3, 8, 9 ;  Statute of Frauds, 1 ;  Pleadings, 12;  Habeas 
Corl~us, 1. 

MOTIVE. See Contracts, 2 ;  Fires, 2 ;  Evidence, 35. 

NUSICIPAL CORPORATIOKS. See Health, 1 ;  Appeal and Error, 9 ;  State 
Highways, 2 ;  Statutes, 4 ;  R'egligence, 6 ;  Waters, 1. 

1. Xunicipal Corporations- Cities and Towns-Street Improvements- 
Bsscssmcr~ts-Statz~tes-LI"en8.-The amount of an assessment on the 
owner of land lying along a street for street improvements is by 
statute (chapter 56, section 9, Public Laws 1915), creating a lien 
superior to all other liens and encumbrances and continuing, until 
paid, against the title of successive owners thereof. Bank v. TYat- 
son, 107. 

2. Same - Uortgages - ForecI08ures-Title-Contracts-n order for a 
purchaser a t  a foreclosure sale of land to acquire the title to the 
mortgagor's equity of redemption, free from liens on the land, it  is 
not alone sufficient that in making his successful bid and in paying 
the purchase price he intended to so acquire it, but i t  is necessary 
that the minds of the parties come to an agreement thereon, as  in 
case of a binding contract. Ibid. 

3. Same-Pu~chase Money.-Where land is sold by foreclosure proceedings 
under a mortgage, subject to a valid lien in favor of a city, for street 
improvements, the lien continues upon the land and does not attach 
to the purchase money paid. Ibid. 

4. Vunicipal Corporations-Cities and Towns-Police Regulations-Ordi- 
nancea-Lumber Yards-Courts.-Under the provisions of C. S., 2787, 
and under the provisions of its charter authorizing a city to pass 
needful ordinances for its government not inconsistent with law to 
secure the health, quiet and safety within its limits, etc., i t  is within 
the valid discretionary exercise of the police powers of the munici- 
pality to pass an ordinance forbidding the erection of lumber yards 
within a long established, exclusively residential portion, and when 
this discretionary power has not been abused the courts will not 
interfere. Turner v. New Bern, 541. 

5. Same-Equity-Injunction.-Under the facts of this case i t  is held that 
the defendant's remedy in equity by injunction will not lie, there 
being an adequate remedy a t  law. Ibid. 
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J IUSICIPAL COIiPORATIOSS-Contilzued. 
6. Xunicipnl Corporations - Cities atld T o ~ o ~ s - N t t ~ c e t s - - I ~ ~ c o r p o t ~ a t i ~ i t ~ -  

Hiuhtcal/s-Stututrs.-Ul~oii the  incorporation of a town, tlie lrublic 
liigliways theretofore therein existing come ~ r i t l i i u  tlie rnuuicil~al 
coiitrol a s  a governmental subdivision, enlarged to  meet tlie broader 
usages thereof, a s  streets,  and tlie autliority of other goreriiiiirntnl 
agei~cies i s  exc~lucled; and  the ac t  of l!KbH, including all inrorl)orated 
tonmu ill Gastoil County under the  11ro1-isions of tho ac t  of IS95 for  
tlie better worlring of the public roads and  liiglinnys of the coui~ty ,  
is in conformity with th is  l)rilicil~le. Gusto~licl c. Clouiqyo,, 763. 

7. Same-dbutting Owners on Street8 Ijnpt'occtl-lsscsstt~ct~t~-I['o~~'~~tiot~ 
-I'eculiar Bet~efits-Gor;o'~~~~nct~t~-Stntutes l)rescri l~ing tlie nletliods 
of improving the  streets of a n  incorlw1,ated city or town, regulating 
aascwments against  abutt ing 1m.q)ert.v oil the  streets im1)roved a i ~ t l  
l ~ ; ~ r t i c u l i ~ r l g  benefited, conies within the  right of t a sa t ion  rested ill 
tlie 1,eyislature. esercised tliereuiider by c.ouiities, 2itirs and to\vlis 
a s  goreriimeiital agencies of the  State.  Ibid.  

S. Sntnc-Constitutio,~nl Law-L'niforntitl/ of Tasat ion-I t  is  required 
by the  Coi~sti tution,  Art .  V, see. 33, tliat l~ rope r ty  shall  be t a sed  by 
a uniform r u l e ;  and  by Article VI I ,  sttction 9, t ha t  al l  taxes  levied 
I)>- any coui~ty ,  city or town, etc., shall  be uniforin and  ad  rtrlotwn 
upoil al l  property i11 the  same, escept property ese:nI)t by the Con- 
s t i tu t ion;  and  n-liile assess~uents  or1 lands abuttill:: oil s t ree ts  iui- 
l r o r e d  a r e  not required to be uniform with all  other subjects of 
tasa t ion ,  in view of the  particular benefits, such must be uniform 
a s  to all  property owners ~vi t l i in  tliat cIass to meet the constitutioiinl 
requirenlents. Ibid.  

9. Sanlc - Cor~tribution 6))  Count!) t o  St ree ts  Improccd - Dec1uctious.- 
Where a couiity lias, upon previous agreement with a city or incor- 
porated to1v11, paid a prol~or t ionate  1)art of the  cost of l)aring a cer- 
tain s t ree t  n i th i l l  the  city, and  the  city lias 11aid the balance, each, 
resl)ectively, out of i t s  general funds,  tlie owners of lalid abutt iug 
on th is  street  cmiiiot maintain tlie position tliat from the  assessmeut 
of their  land abutt ing on the  street  iinproved there should prol)or- 
tionately be deducted the  amount paid by the  couuty, the  same bring 
contrary to the  constitutional requirement for  the  uniformity of 
tasatioii  ill tlie same class or subject-ruatter. Constitution, . h t .  T, 
sec. 33;  Art.  T'II, see. 9. Ibid.  

JIUItDER. See Criminal Law, 9 ;  Homicide, 4. 

SAJIES .  See Schools, 17. 

R'ECESSARIES. See Taxation,  5. 

SEGLIGESCE.  See Carriers,  1 ;  Railroads,  1, 11, 13, 1 6 ;  Admiralty,  1, 2 ;  
Judgments,  3, 9 ;  Appeal and Error ,  11 ; Pleadings, 1" 22 ; Contract>, 
17 ; Employer alld Employee, 1 ; Evidence, 40, 41, 43. 

1. Seyliyc,zre-Eaidct~ce--tiom f o r  Juru-Trials.-I 1 a n  em1)loyee's 
action a w i n s t  a railroad company to recover damages fo r  a 1)rrsonal 
injury alleged to  have been negligeiitly inflicted on h m  in tlie course 
of performing his duties,  evidence t h a t  he was  there n injured while 
running along a n a y  between two parallel t racks  on the  defentlant's 
yard ,  by s t e l ~ l ~ i n g  on a piece of stick, unseen by h im,  v h i l e  his ntten- 
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SI'(:1.1(:ESCE-Co?1tit!ued. 
tion war concentrated upon performing this service, and that it n a s  
the tlutj of tlie defendant to have kept this pass clean and safe for 
liiin, is sufi~.ient to take the case to the jury ul~on the issue of the 
defendailt's actionable iiegligence. Barbee 1;. Dacis, 78. 

2. Seyltyerrce-l17).ollyful Death-Surcical of Action-Esecuto)8 and Ad- 
t~ft)~iat~ato,'s-Stattctes.-\i~11ere the person n h o  is alleged to hare  
cau.;ed tlie death of another by his nrongful act, neglect, or default, 
and suit has been brought against him and is pendiiig a t  his cleatl~, 
nitliin one year after tlie \vrongful death caused by him, an action 
\\ill lie against the executor or atlministrator of the deceased clefentl- 
ant,  under the provisions of C. S., 160. Tonkins v. C'oope), 670. 

3. Seg1lge)tce-Rnilroctds-Grade C'1~ossi~~gs-Signuls-E1;ide)~ce -It is in- 
cumbent ul)o11 a railroad coingany, under the coininon law, unaided 
by statute, to give lnoper warnings of the approach of its trains by 
the timely sounding of tlie locomotive whistle mld the continuous 
riiiging of its bell a t  a 1)ublic highnay crobsiug a t  grade, coinmen- 
surate with the dangerous condition existing there ; and tlie ques- 
tion cliscussed by Clurk, C. J., as  to whether the abaence of an electric 
gong, automatically rung by the passing locomotire in aclvante of its 
al)l)roacli, may also be received upon the issue of actionable negli- 
gelice, in accordance n i t h  the finding of the jury as to whether the 
danger to life and limb would require it under the existencr of the 
dangerous conditions as  found by them under the evidence in this 
case. Blum z;. R. I Z . ,  640. 

4. Bantc-Contributo,-1/ Segligence-Evidence.-Where the driver of an  au- 
tonlobile was killed by the negligence of a railroad company at  a 
grade crossing with a public high\ray, under conditions that 11 ould 
have rendered i t  impossible for him to have seen or apprehended the 
apl~roacli of the defendant's train before entering upon the track at 
the time of the collision, his failure to have stopped before a t teml~t-  
ing to crow the track \\ill not bar the recovery of damages for his 
~rrongful  death, or affect the negative finding of the jury upon the 
issue of contributory negligence. Ibid. 

5. Seyligencc - Employer and Emplouee-Damages-Proximafe Cause- 
Interceniny Cause-1tldictment.-In an action to recover damages by 
an employee of a corporatioil on the ground that defendant's vice- 
principal sent him with a message to another and dangerous em- 
ployee, unknown to plaintiff a t  the time, which resulted in the plain- 
tiff knocking him donti in self-defense and killing him, and being 
tried for manslaughter and acquitted: Held. the plaintiff's humilia- 
tion and expense in being indicted are too remote for a recovery of 
damages, and the State alone being an independent and intervening 
cause of the indictment, the proximate cause of the damages alleged 
was not that of the defendant, and a judgment as  of nonsuit on the 
evidence, 011 defendant's motion under the statute, was properly 
allowed. Van Dyke c .  Chadwich--Hoskins Co., 695. 

6. Segligence-Intercening Cause-Proximate Cause-Railroads-Vu~ttci- 
pccl Corporations-Cities and Tofrns-Ordina?lces.-While it may be 
negligence per se for the speed of a railroad train to exceed iu a city 
or incorporated town the sl~eed required by an ordinance, the com- 
pany is not liable in damages for the killing of a 9-year-old child a t  
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NEGLIGENCE-Continued. 
play a t  a permitted crossing, whose death is caused by his being 1111- 

espectedly pushed into the train by his companion and playmate a s  
it  was passing, the act of the child's combanion being the independent, 
intervening and sole and proximate cause of the death. Lineberry 
v. R. R., 786. 

7. Same-Euidence-Questions of Law.-Where, upon the trial of an 
action, only one inference can reasonably be drawn from the evi- 
dence, no issue of fact arises for the jury to determine, and the 
question is one of law for the court. Ibid. 

8. Xegligence-Elcctricity.-There is nothing by whict the user of an 
electrical appliance can detect the presence of an ~ a u s u a l  high volt- 
age or deadliness of current before touching the wire or coming in 
contact with it, and the greatest degree of care is required of those 
furnishing this deadly instrumentality to guard against the danger 
of its ordinary use as  the circumstances may require. C. S., 2763, 
2764, 2766. Nc.4llister ti. Pryor, 832. 

9. Same-Euidence-Res Ipsa Loquitur-Tonsuit-Questions for Jury.- 
Where the furnisher of electricity for a building was, under its con- 
tract with the owner, required to furnish a low vollage of electricity 
for lighting and various domestic uses, and there is evidence tending 
to show that  in attempting to iron clothes within 1-he building with 
a n  electric iron the plaintiff touched the ironer and received a severe 
shock of electricity, to her injury, which should not and would not 
ordinarily have occurred by such use had the defendant supplied the 
current it  had contracted to do, the doctrine ofpres  ipsa loquitur 
applies, and the issue of actionable negligence should be submitted 
to the jury, denying defendant's motion a s  of nonsuit thereon. Ibid. 

R'EGOTIABLE INSTRUMENTS. See Bills and Notes, 1, 6 ;  Banks and 
Banking, 8. 

NET$' TRIALS. See Carriers, 1 ; Judgments, 7. 
1. Neul Trials.-Partial New Trials-Issues-Appeal and Error.-Where 

damages are  sought in an action against a carrier for a personal 
injury involving the issues of negligence and assumption of risks, and 
the Supreme Court, on appeal, has granted a new trial only on the 
issues of damages, these issues are  properly refused by the judge 
upon the retrial of the case, the remedy being by a petition to rehear 
in the Supreme Court under its Rules of Practice. Strunks u. R. R., 
175. 

2. Same-Dama~es-Evidence-Carriers-Railroads-Fe~ieral Employers' 
Liability Act.-Under the Federal Employers' Liability Act, contribu- 
tory negligence is considered in diminution of the employee's damages 
for personal injury alleged to have been caused b j  the defendant's 
negligence; and upon a new trial awarded by thc Supreme Court 
upon the issues of damages alone, it  is reversible error for the trial 
judge to exclude evidence of this character under the defendant's 
objection, when confined to this phase of the controversy, the amount 
of the damages being for the jury to determine upon conflicting evi- 
dence. Ibid. 

NONRESIDENCE. See Summons, 1. 
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KONSUIT. See Banks and Banking, 6 ;  Homicide, 3 :  Evidence, 2, 3, 20, 28, 
3 7 ;  Railroads, 2, 1 6 ;  Carriers, 4, S ;  Appeal and Error ,  9, 1 7 ;  Sta tute  of 
Frauds,  1 ;  Limitation of -4ctions, 1 ;  Liens. 7 ;  Bills and Notes, 6 ;  Cor- 
porations, 5 ; Employer and Employee, 2 ; Negligence, 9. 

NOTES. See Banks  and Banking, 16. 

KOTICE. See Equity,  4 ;  Liens, 3, 5 ;  Juvenile Courts, 3 ;  Deeds and Con- 
veyances, 7. 

OBJECTIONS AND EXCEPTIONS. See Appeal and Error ,  I ,  5, 7, 14, 15, 
20 ;  Criminal Law, 4 ;  Evidence, 22. 27, 38 ;  Homicide, 3 ;  Railroads, 5 ;  
Ju ry ,  2 ;  Courts, 3 ;  Employer and Employee, 4. 

OFFICERS.  See Banks and  Banking, 2. 1 2 ;  Evidence, 16. 

OPINION EVIDENCE. See Evidence, 13, 14, 19. 

OPINIONS. See Criminal Law, 6 ;  Instructions, 3. 

ORDERS. See Removal of Causes, 5. 

ORDINASCES. See Xunicipal Corporatio~ls, 4 ; Health,  1 : Negligence, 6. 

ORGASIZATIOX. See Schools, 5. 

OUSTER. See Tenancy in Common, 2. 

OWNERSHIP. See Liens, 3 ;  Waters,  1. 

PARENT AND CHILD. See Juvenile Courts, 3 ;  Actions, 2 ;  Habeas Cor- 
pus, 1. 

PAROL AGREEMENT. See Bills and Notes, 1.  

PAROL EVIDESCE.  See Evidence, 11 ; Contracts, 12, -30. 

PAROL TRUSTS. See Trusts,  1. 

PARTIES.  See Removal of Causes, 1 ;  Injunctions, 6 ;  Tasat ion,  9 ;  Eject- 
ment, 1 ;  Mortgages, 6 ;  Actions, 4 ;  Courts, 3. 

PARTITION. See Estates,  6. 

PARTNERSHIP.  
1. Par-trzership-Evider~ce-Deceased Persotzs-Statlrte8.-Where the lia- 

bility of the defendant depends upon whether he was  a partner in a 
firm a t  the time a debt was  contracted by defendant firm, the fact 
a t  issue may be proved by the plaintiff either by direct or circum- 
stantial  evidence. Herring v. Ipock, 439. 

2. Same - Interest  - Transactions and Cot)zmut~icatiorzs.-TV11ere defend- 
ant 's  liability del~ends upon ~vhe the r  he was  a member of defendant 
partnership a t  the time the firm contracted a debt with the plaintiff, 
the subject of the action, who has  since died and his administrator 
has  been made a par ty  to the action, a wi t~less  who was not a mem- 
ber of the firm is not such person interested in the result a s  would 
exclude his direct testimonx, under the provisions of C. S., 1795, a f  
to the  payment to his own knowledge by deceased of the  partner 
ship debts. Ibid. 
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P.II~T~I~IISHII'-Co,itirlucd. 
3. Sanbe-Questions fo r  Juru-Trials.-\\'here t he  dece,med defeiitliiiit is  

sought ill ail nctioii to Iw hr ld  liable a s  a partiler of firm, for  the  
debts of the  firm, n luii11)er n i i ~ i u f ~ t u r i i i ; :  colicern, aiid tliclre is  e r i -  
deiice tendill;: to show lie liod frequelitly llaicl i t s  d~rbts  ill tlitl course 
of i t s  olreratio~i. a t l isi~iter(~stetl  witiir~ss map testify t ha t  the firm 
would dress his lumber a s  n l ~ a r t ~ i e r  ; :mcl, whereas to n sillfile trails- 
nctioii lir ha s  stated t l ~ t  he  t l iougl~t wr ta i i l  of his lumber was  thus  
tlreased, i t  leaves the  weight ant1 credil~il i ty of his eritlence rliereon 
to the  jury. Ibid.  

4. Srcvtc - Opetli~fg the Doov f o r  Dcfc)ldn~tt 's  Evidolcc.  - \\'liere the  tle- 
feiitlaiit esecutor has  trstified a s  to certain mat ters  relatill,- to t he  
identification of certaiu let ters the  cleceascvJ had  writ tr i i  upon the  
question of wlietlier he  sllrrultl he held liable ns rL p a r t u ~ r  for  t he  
debts of a firm, i t  is  conil~etellt for the   lai in tiff's ,vitnt>ss to testify 
ill l11aintiE's behalf, a s  to other miltters relating tlitlreto aiid tending 
to fix tlie 'cleceasetl nit11 1i:lbilitp a s  a l ~ n r t ~ i e r .  uuder the  l~rilic'iple 
t ha t  when the  defeiidmlt lias himself "opelied the door hy his o \ w  
er ide~ice"  the  plaintift' may testify a s  to the  completed trai~sactioil ,  
and  C. S., 1796, l~rohibit i i ig testimoiiy a s  to  trans:ctionv, etc., wit11 
a deceased Derson, does iiot a lq~ ly .  Ibid.  

5. Pa r f~ fo . sh ip  - Debtor untl Ct.edrtor-I?tdivtdzial Liallllit!/-Htat~tfcs.- 
Uiitler tlie 11rorisions of our  s ta tu te ,  C. S., 3239, tlic liability of each 
par tuer  for  t he  firm's debts is made both joint n i ~ d  several, ant1 the  
ISnylish equitable doct r i i~e  tlint requiies the  firm'< creditors to  e s -  
liaust the  p n r t ~ i e r s h i l ~  assets aiid then call in aid the  progertj  of the  
individual par tner  fo r  t he  uupaicl halarice of t h t  firm's debt5 no 
loiiger obtains in this jurisdictioi~.  As to nhe the r  tlle iiidiriclual a d  
ljrivate creditors of a deceased par tner  a r e  entitled to share  ratably 
nit11 the  creditors of tlie pnrtiieishilr in the  deceased lmrtiier's inter-  
est  in the  firm assets, quere?  Chenzicctl Co. c. I17altifon, 517. 

PASSESGEIIS. See Carriers,  9. 

PASTEURIZATIOS.  See Heal th ,  1. 

PATJIEST.  See Actioi~s,  1 ;  Limitation of Actions, 2 ;  Bailks and  Ballking, 
1 6 ;  Mortgages, 4. 

PESALTIES .  See Contracts, 1 ; Taxation,  12. 

PERFORMANCE. See Vendor and  Purchaser,  2. 

PERSONAL INJURIES .  See Contracts, 17. 

PEIISOSAL PROPERTY. See Equity,  1 ;  Dower, 4. 

PERSONAL RELATIOSS.  See Railroads,  15. 

PETITIOS.  See Executors and  Administrators,  1; Sta te  H ighnays ,  3 :  Ten- 
ancy in  Common, 7. 

PILOTS. See Admiralty,  1. 

PLACE. See Employer aud  E m ~ ~ l o y e e ,  4. 
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P1,CADISGS. See Bills aud Sotes ,  4 ; Judgments,  7, 8, 9, 12 ; Easements, 1 ; 
Railroads,  4 ;  Apl)eal aiid Error ,  6, 1 2 ;  Contracts, 11, 22 : Injunctions, 
9 ;  Teuaucy in Common, 3 ;  Reinoral  of Causes, 4, 9. 

1. Pleudittys - d?ncmZme,~ts - Uiserctiott of Cout't - Co~n?~lcr.ce-E'cdci.cl1 
Emy1oyr1.s' Liability dct-12ni11.oclds.-I11 a n  action against  a railroad 
coml)nny for  claniages for a l~ersoiial  injury brought within the tinie 
liniited by the  Sta te  s ta tu te ,  aiid which has  beell l~ending for several 
years, i t  i s  withill the sound (liscretion of t he  t r ia l  judge 1101 to lwr- 
 nit the  defelidant to ameiid i ts  aimver,  just before the  t r ia l  of the  
cause, and  set  up  a s  a defeuse, under the  Federal  Eml)loyers' Liability 
Act, t ha t  t he  plailitib, i t s  rnil~loyee. was, a t  the t ime of tlie illjury 
coml)lained of, engaged i11 interstate commerce, and his cause of 
action hat1 breu barred in two years under the  l~rorisioiis  of the  
Federal  s ta tu te .  Uurbre 1:. Drrris, 78. 

2. Sa,ttc-'l1'uitier.-IYIiere n railroad comlmly has  beeu sued ill tlie Sta te  
court for  damages for  an alleged l~ersollal  injury,  aiid from the alle- 
gations of tlie co1ul)laint i t  ap1)ears t ha t  t he  cause of action was based 
u l ~ o u  the  l)rincil~les of iu t ras ta te  conimerce, by i t s  answer the  tle- 
feiicl;ri~t I ra i res  i t s  r ight thereafter to set  ul)  a s  a clefeiise tha t  the  
l~laiutiff ,  i t s  employee, a t  tlie t ime of t he  injury,  was  eugngetl ill 
interstate commerce, alicl conteiid t ha t  the  Federal  I.;mployers' Lia- 
bility Act controlled ullon the  tr ial .  Ibid. 

3. Sumc-l)tszccr~-I'rcst1~n1it i o n s - m e r e  ail employee's action 
against  a carrier to  recover damages for  i t s  iiegliye~ice in iiiflicting 
on him a ~ ~ e r s o n n l  injury,  upon allegations of t he  colnplaint t ha t  i t  
arose in in t ras ta te  commerce, these allegations will be taliell as t rue  
when not denied in the  aliswer. C. S., 543. Ibid. 

4. Pleadings-Equitu-Specific Performance.-h sui t  for  ~peci f ic  perfornl- 
ance of a coutract to convey lan& \\.ill iiot be dismissed for insuffi- 
cieiicy of allegations to maintain a n  action for  the  relief sought \\lien 
i t  contains a prayer to t h a t  effect, and, coilstruing the  coni])laiiit 
liberally, tlie allegations appear to be sufficient. Gwen c. Hur -  
s l t a~c ,  213. 

5. Samr-Actions a t  Lazc-Co?tstittctio~tal Laze..-Where the  complaint i s  
construed to  be sufficient to  sustain the  suit  for  specific perforninnce, 
objection fo r  iudefiniteriess o r  t ha t  the  action sounded ill damages 
in a court  of law, must be made in ap t  t ime ;  and where a good cause 
of action is  stated for  equitable relief, but defective in form, the  
court  may require the  pleadings to be made definite and certain by 
amendment,  the  dist~nctioii  betneeii  suits  in equity and actions a t  
law a s  to jurisdictional mat ters  being abolished by Conqtitution of 
Sort11 Carolina, Art .  I T ,  see. 1. Ibid.  

6. P1eadin.gs-Ecasice dnszcers-In ju~~~tio~~-E~t~it~j-Co~~tra~t~-Coiil)e~~- 
a t i ce  J[arlieti~~g.-In proceedings fo r  injunctive relief by n coiigera- 
tive marketing association, wherein the  plaintiff definitelj- alleges 
t h a t  the  defendant had  breached his contract ,  and  declares his pur- 
pose to dispose of his tobacco in breach thereof, the  defe11dant:s 
answer not admitt ing the  allegations, hut demanding strict  proof, is  
too eras ive  or illusive to be a denial of plaintiff's allegation, or 
received a s  sufficieut evidence ulmn the  question of the  injunctire 
relief. l'obucco 4ssn. v. Patterson, 252. 
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PLEADIR'GS-Continued. 
7. Pleadings-Verification-Signature of Pleader.-It is not vitally neces- 

sary that a party sign the verification to his pleadings, though the 
practice that he do so is commended. C. S., 529. Cahoon c.  Ecer- 
ton, 369. 

8. Pleadings - Clerks of Couvt -Jurisdiction - Judgments-Default of 
Answer-Statutes,-Where the plaintiff is entitled to a judgment by 
default before the clerk for failure of defendant to answer within 
the statutory time, he waives this right by waiting until after the 
clerk has permitted an answer to be filed and the matter has been 
transferred to the civil-issue docket for trial. Chapter 92, Public 
Laws 1921, Extra Session. Ibid. 

9. Same-Amendments-Superior Courts-Trial Judge.--Where the plain- 
tiff has waived his right to a judgment by default before the clerk, 
and the cause has been transferred to the civil-issue docket for trial, 
the trial judge has the authority, under the provisions of C. S., 536, 
to allow the defendant to amend his answer. Ibid. 

10. Same-Issues Joined.-The judge is without authority to compel a 
party to an action to proceed with the trial of a cause transferred 
to the civil-issue docket when the issue has been .joined within ten 
days from the commencement of the term. C. S., 557, amended by 
chapter 124, Public Laws 1923. Ibid. 

11. Pleadings-Actions-Debt-Suflciencu of Answer-I~rsues-Statutes.- 
Where the complaint alleges an action of debt, an answer denying the 
debt is held sufficient, under section 535, C. S. Ches~on v. Lynch, 
186 N. C., 625, applied to the facts of this case. Ibid. 

12. Pleadings-Statutes-Judgment-Default of Ans~oer--Excusable Seg- 
lecf-Ignorance of the Laz-3lotions.--Where a party is made a de- 
fendant by service of summons, together with the c-omplaint filed in 
the action, he is irrebuttably fised with notice that, under the pro- 
visions of C. S., 600, he is required to file his answer in twenty days 
from substitute service; and on his motion to set aside judgment ren- 
dered in default of an answer, his ignorance of )-he law will not 
excuse him, though misled by the erroneous wording of the summons 
in this respect. Lerch v. McKinne, 419. 

13. Pleadings-Statutes-Clerks of Court-Jurisdiction-Time Extended.- 
Where the summons is served with the copy of the complaint, under 
the provisions of chapter 92, Public Laws of 1921, the clerk of the 
Superior Court is not given the powcxr to extend the time of the 
filing of an answer beyond twenty days after the service has been 
made. Battle 2;. Mercer, 438. 

14. Same-Superior Court-Judge.-Under the provisions of chapter 92, 
section 1 (18) ,  Public Laws of 1921, the power of the Superior Court 
judge to allow amendments to pleadings given by C. S., 547, or to 
allow answer to be filed, C. S., 536, applying also to the defendant 
in possession of lands and claiming an interest thei*ein giving bond, 
C. S., 495, is not affected. Ibid. 

15. Pleadings-Judgment by DefazcTt-Intercener-Issues--Title-Right of 
Possession.--A landlord, intervening in an action cf the mortgagee 
of a crop raised by the tenant on the intervener's land and covered 
b~ the plaintiff's mortgage, is permittcld only to rEise the issue as 
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PLEADISGS-Continued. 
to his superior lien over that  of the mortgagee, and not required to 
be otherwise plead in the action; and when the intervener's motion 
is sufficient in this respect, C. S., 840, i t  is reversible error for the 
trial judge to render a judgment by default for the want of inter- 
vener's answer, the procedure, if desired, being to require the inter- 
vener to make his motion more specific, or file an answer to that  
effect. Hill v. Patillo, 531. 

16. Pleadings-Statutes-Presz~mption8.--Under the provisions of chapter 
92, section I, subsections 2 and 3, Public Laws, Extra Session of 
1921, it will be presumed on appeal that the complaint in a civil 
action was filed on or before the return day of the summons, nothing 
else appearing, according to the time thereof therein specified. Jones 
v. Jones, 589. 

17. Same-Defendant's Bond to Retain Possession of Lands.-When the 
complaint in an action has not been served with the summons, the 
defendant has twenty days after its return date in which to answer 
or demur; and when the defendant is in possession of land, and the 
action is to recover the land, the defendant has also twenty days, 
under the circumstances, before pleading, in which to file the bond 
required, C. S., 495, conditioned upon his paying to plaintiff all costs 
and damages which the latter may recover, including damages for 
the loss of rents and profits. Chapter 95, section 1, subsections 2, 3, 
Public Laws, Extra Session 1921. Ibid. 

18. Same-Receiuers-Remedu a t  Law.-In an action to recover real prop- 
erty or its possession, upon the approval of the defendant's bond by 
the clerk of the Superior Court for continued possession, C. S., 495, 
when the defendant has given it  in compliance with the statute, the 
plaintiff has an adequate and suilicient remedy a t  law upon the bond 
of the principal and surety so given and approved, and the equitable 
right to the appointment of a receiver, C. S., 860, sec. 1, is not avail- 
able to the plaintiff, i t  appearing that a money demand will sum- 
ciently compensate him. Ibid. 

19. Same-Appeal and Error.-Held, upon the record in this appeal, in- 
volving only the plaintiff's right to the appointment of a receiver for 
the defendant, the question of the sufficiency of the allegations of the 
complaint to state facts sufficient to constitute a cause of action to 
set aside defendant's deed to the lands in controversy does not arise. 
Ibid. 

20. Pleadings - h'cidence-Principal and Agent-Negligence--Vice-Princi- 
pal.-In an action to recover for the wrongful death of plaintiff's 
intestate, involving the question of the negligence of the defendant's 
vice-principal, i t  is not required that the complaint allege that the 
rice-principal was absent a t  the time of the injury, for the plaintiff 
to introduce evidence of this fact, and that another was acting in 
this capacity in his absence. Dellinger v. Building Co., 845. 

POLICE POWERS. See Municipal Corporations, 4. 

POLICIES. See Insurance, 1. 

POLLS. See Criminal Lam, 17; Jury, 1. 
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POSSESSIOS.  See Tenancy in Common, 9 ,  5 ;  Contracts, 1 ;  Intoxicating 
Liquor, 1 ; Apl~eal  and  Error ,  12;  Pleadings, 15, 1 7 ;  Bills and Xotes, 6. 

I'OWEIIS. See Wills, 7, 16, 19, 20, 24, 25;  Deeds and  Conv~yances ,  9 ;  Mort- 
gages, 4. 

I'III3JUUICE. See Criminal Law,  6. 

PREMATURE APPEALS. See Appeal and Error ,  6.  

PIIESCIIII'TIOS. See Easements,  1 

I'IIESUMPTIOSS. See Appeal and Error ,  2, 3, 5, 1 5 ;  Easements,  2 ;  Plead- 
ings, 3, 16 ; Wills, 5, 17, 27 ; Carriers,  5 ; l iai lroads,  I:! ; Guardian  an(: 
Wiu.cl, 5 ;  Criminal Law, 9, 2" IRemoval of Causes, 3 ;  B ~ l l s  and  Xotes, 6 .  

PRIXIA FACIE CASE. See Ayl~eal  rind Error ,  2 ;  Carriers,  :. ; Railroads, 12 : 
Guarditni and Ward,  5. 

PIIISCIPAI,  AXU AGEXT. See Taxat ion ,  1; Banks  and  Banking, 8, 12 ; 
Evidence, 9, 11 ; Coiitracts, 21 ; Pleadings. 20. 

1. Pt.ittcipol nttd dycnt-.-lget?,t's Dccluratiotts-Ecidcttce .Ilitc?tde.-ITliere, 
a s  a result f rom ail illjury f rom a 1iewspal)er advertisernelit, tlie 
l~laiiltif-fs have received a let ter  f rom the  defendants, stat ing they 
would seiid their  cer ta i~l -named ageills to negotiate 1~4 th  tliem for  tlie 
sale of automobiles in a local terri tory,  and  soon thereafter two men 
al)l)roaclied tlie defendant,  re l~resent ing  t11enmAves by the  same names 
a s  the  ones spoken of ill the  defendants' let ter ,  i t  i s  sufticient er i -  
dence aliutlde to admit  declarntioiis of agency by tliose rel~resenting 
theuselves  a s  such. Hu)bsuclio c. Corbitt, 406. 

2. I ' t ' i~~cipal attd Ageut-Vel~dor atzd IJt(rclbuser-Tl'arr'c~?tty of Agetit- 
Recwt Lin~itation8.-Sales agents l ia re  implied author i ty  to biiid 
tlieir 1)rincil)als by the i r  warrant ies  of grade and qu~ l l i t y  of the  iuer- 
clln~idise they a r e  employed t o  sell, aud secret or unusual limita- 
tioils of this authority not disclosed to the  purcliasei,s is  not biiidiiig 
oil tliem. Ibid.  

3. 1't.itlciptr 1 attd dyett t - Br01iet' - 1)lsut'ance.-1Zatificat'on.-\Tliere the  
broker, u~iautl iorized by the  owner, lias paid ail ex t r a  war  ra te  of 
insurance for  water foreign transportation of a shipinelit of tobacco, 
ally ac t  o r  coilduct of the  o w i e r  :lfter tlie safe transportatioli of the  
s1iil)m~'iit will not be construed 21s a ratification of the  agent 's  1111- 

nutliorizetl ac t ,  so a s  to allow tlie broker a r ight of t.ctioli to recover 
of the  o\vner t he  ex t r a  r a t e  t h e  former  has  so paid. G t a t ~ l i ~ e a t h c r .  
t'. Grace/!/, 526. 

4. IJt~ittc~ipcrl cctttl d g e t ~ t  - Evidotcc-LL,clarntiotbt~ of A~c~lt-..iccideut- 
Ilos!~ittll E.r.pcttsc'8.-Evideiice tliilt one in charge of a colistruction 
coii l l~nl~y's caml), with author i ty  to eml~loy and  discharge \vorkmen. 
to supl)ly them with provisions, cxtc.. a t  the  coml)miy's esl)eiise, aiitl 
g t~nrra l ly  to look af ter  their  n-elfare, is  sufficient aliujide to  admit  in 
ckvidelice his declarations of agency aiid to bind his 1)rilicil)al upoil 
ail cmergel1c.y to 11ay for  liis surgical nntl other e s l~? i i s t~s ,  a t  a 110s- 
l ~ i t a l ,  of one of the  eiiil)loycy>s who llad met with a serious or f a t a l  
acc.ident, in the  course of his eniyloyment, i r res l~ect i re  of the  ~iegl i -  
gc'uc2e of his rml)loyer, ul)on his representation to tlie l iosl~ital  au-  
tlioritirs t ha t  his l~r inc i l ) :~ l  \\‘auld pay tliem. Jl i l ler  1;. Cotwcl l ,  350. 
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PRISCIPAL A S D  AGENT-Contir~ued. 
6. Pri?~cipal  and Agetat -Deeds and Conveyances - Contracts.-Where 

there is  evidence tha t  one representing himself to be the agent of the  
o ~ n e r  of land called on the proposed purchaser in pursuance of a 
telephone conversation he had had with the  principal, and entered 
into a written contract to convey the lands in behalf of his principal, 
upon certain conditions, i t  is, with the other evidence in this case, 
held sufficient to be submitted to the jury upon the  question of agency 
and to bind the owner under the l~rovisions of the s ta tu te  of frauds. 
VcCall c. Insti tute,  767. 

6. Same-Signature-Evide~tce Aliunde-Questions f o r  Jzir?)-Statute of 
Frcruds.-\There there is  evidence that  the one acting a s  the agent 
of the on.ner of lands signed his own name to the written contract 
of bale, in a space left  for the witnesses, i t  is  competent to show 
aliuxde a s  a n  issue for the jury tha t  he had signed in behalf of his 
l~ r inc i l~a l ,  and tha t  the latter was thereby bound under the s ta tu te  
of f r auds ;  and semble, i t  could also be so sho\vn a s  to  an  undisclosed 
1)rincil)al. I b i d .  

PRISCIPAI,  AND SURETY. See Liens, 1 : Contracts, 16 : Judgments, 8,  10. 

1. Prr?lcipul and Ruret~-Conti~acts-Fl'c~ud-Dcc~'~t-Suits-Caiicellatro~~ 
-C'qutt!/.-Where a surety on a bond given by i t  and i ts  principal for 
the faithful performance of a contract with another, brings suit  to 
set aside the instrument for f raud or deceit, i t  is  not sufhcient to 
show the fraud, but he must also establish the fact that  the obligee 
a s  \\ell a s  the principal intended to deceive, and that  the f raud in- 
duced the plaintiff t o  execute the bond a s  surety. Indemnity Co. c. 
Tanning Co., 1W. 

2. Santr-Ezide~lce-Questiom fo r  J u ~ y - W h e r e  the surety for the faith- 
ful performance of a contract seeks to set the bond aside for f raud 
and deceit practired upon i t  on the ground tha t  the representations 
\ \ere made upon the basis that  the contract called for a consideration 
to be paid by the obligee to i t s  principal, and in  fac t  i t  \ \ a s  for a pre- 
exihting debt, and i t  was  sho\\n tha t  the  obligee was unaware of 
and had not participated in  the f raud or deceit alleged: and the 
evidence is  conflicting a s  to whether the f raud or deceit complained 
of had induced the plaintiff to esecute the bond a s  surety, or whether 
i t  was  induced by the t rue  representations made by the principal of 
i t s  solvency, and valuable collaterals, etc., received by the plaintiff 
a t  the time. the evidence presents an  issue of fact  for the cletermina- 
tion of the jury. Ibid. 

PRIORITIES.  See Bankruptcy, 1 : Liens, 6.  

PROBATE. See Deeds and Conveyances, 6. 8. 

PROCEEDS. See Tenancy in Common, 4. 

PROCESS. See Constitutional Law, 5, 13; Guardian and Ward,  2 ;  Wills, 8 ;  
Summons, 1 : Executors and Administrators. 1 ; Appeal and Error ,  19 : 
Habeas Corpus, 1. 

PROFERT.  See Easements, 1. 

PROMISE. See Sta tute  of Frauds.  1. 

PROPERTY. See Taxation, 4 : Corlmntions,  6. 
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PRO TANTO. See Equity, 5 ;  Banks and Banking, 15. 

PROXIMATE CAUSE, 1, 13;  Negligence, 5.  6 ;  Employer and Employee, 1. 

PUBLICATION. See Summons, 1. 

PUBLIC POLICY. See Corporations, 3. 

PUBLIC USE. See Constitutional Law, 4. 

PUNISHMENT. See Criminal Law, 12. 

PURCHASERS. See Mortgages, 3 ;  Banks and Banking, 16. 

QUALIFICATIONS. See Jury, 4. 

QUANTUM O F  PROOF. See Trusts, 1 ; Evidence, 32. 

QUESTIOPZS AND ANSWERS. See Appeal and Error, 1. 

QUESTIOXS FOR JURY. See Banks and Banking, 6, 9 ;  Principal and 
Surety, 2 ;  Contracts, 5, 22; Evidence, 1, 12, 37;  Iajunctions, 2, 10;  Negli- 
gence, 1, 9 ;  Tenancy in Common, 3 ;  Admiralty, 2 ;  S endor and Pur- 
chaser, 1 ; Railroads, l, 16;  Guardian and Ward, 5 ;   stat^ te of Frauds, 1 ; 
Partnership, 3 ;  Criminal Law, 8, 16; Homicide, 5 ;  P r i n ~ i p a l  and Agent, 
6 ;  Employer and Employee, 2. 

QUESTIONS O F  LAW. See R'egligence, 7. 

QUO WARRANTO. See Contracts, 4. 

RAILROADS. See Carriers, 1, 4, 6, 7 ;  Pleadings, 1 ;  New Trials, 2 ;  Cor- 
poration Commission, 1 ; Contracts, 14 ; R'egligence, 3, 6. 

1. Railroads - Segligence-Contributory Negligence-Proximate Cause- 
Trespass.-Where a person was walking, in broad daylight, and for 
his own convenience, along a live railroad track, alert and in full 
possession of his faculties, and not a t  a public road crossing or other 
place where pedestrians are  expected to walk, and n a s  killed by the' 
passing of the defendant's train, his contributory negligence is the 
continuing and the prosimate cause of the injury in the plaintiff's 
action for damages, and will bar his right of recrwerv. Davis a. 
R. R., 147. 

2. Same-Evidence-Sonsuit.-Where the plaintiff's uncontradicted evi- 
dence tends only to show that his intestate was negligently walking 
along the defendant's railroad track, and was killed in consequence of 
his own contributory negligence as  the proximate cause of his death, 
a judgment as  of nonsuit is properly entered, though the motorman 
on defendant's passing train may not have observed a town ordinance 
requiring a warning to be given a t  a public crossing;, some distance 
from the place a t  which the intestate mas killed. Ibid. 

3. Same-Last Clear Chance.-Where the plaintiff's intestate was killed 
by being struck by a passing train of the defendant while he was 
walking along the side of the defendant railroad c'~mpany's track, 
and the evidence tends only to show that the prosimate cause of his 
death was his negligently failing to take the precautions necessary 
for his own safety, under the circumstances, the evidence tending to 
show defendant's failure to give a warning required a t  a crossing 
some distance from the place where the intestate was killed does not 
involve the issue of the last clear chance. Ibid. 
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RAI1,ROADS-Contintled. 
4. Ru~lroads - Pleaditzgs - Counterclaims-Torts.-A counterclaim is not 

permissible for a distinct and independent tort, and where a railroad 
sues to recover a part of its right of way from one who 1s alleged 
to have wrongfully al~l~ropriated it, a counterclaim for a trespass 
b j  the plaintiff on a different tract of defendant's land is not main- 
tainable. IZ. R. 9. S~chols ,  153. 

5. San~e-Courts-Jurisdtctio?~-Appeal urtd Error-Objections and h'xcep- 
tzon-Demur~er.-The matter of setting up in the ansner  an im- 
proper counterclaim is not jurisdictional, and the plaintiff may w i r e  
his right to except thereto by proceeding throughout the trial with- 
out objection : and a demurrer entered upon the ground that the evi- 
dence to sustain the counterclaim was insufficient does not meet the 
requirement. Ib td .  

6. Railroilds-Tvespass-Per??~a?1e?1t Structtcres-Damages-Lzmitatiot~ of 
.Acttoits-dctio)lu.-The present onner of land may recover of a rall- 
road company, under the provisions of C .  S., 440 ( 2 ) ,  the entire 
damages to his land caused b j  ~ermarlent  structures or proper 
1)ermanent repair5 of defendant, for a period of five )ears  from the 
time nhen the structures or repails caused substantial injury to the 
vlaimant's land, unless a former owner, entitled thereto, had insti- 
tuted action therefor before his sale and conveyance of the land thus 
permanently injured by the trespass Ibtd. 

7. Ruilt ouds - Carrters-Le~~~e.s-Lessor ufid Lesscc-Torts-Dumayes.-- 
Tlle North Carolina Railroad, as  lessor of its railroad and equipment 
to the Southern Railway Company, is liable during the continuance 
of the lease for the torts and wrongs of the latter company, its agents 
and employees, committed in the use and operation of the railroad 
within the exercise of its fra~ichise. R R. 1. Stor!/, 184 

8. Snmc - Gore? nment - Courts - Jurisd~ctioti - State Courts -Fede)'al 
Questioils-Judgmc1it9-E~ecution-Appeal and EI  1 or -Where judg- 
mrnt has been entered against the lessor of a' carrier under govern- 
ment control in the State courts and afirmerl by the State Supreme 
('ourt on appeal. ant1 in another action brought thereon the judg- 
ment is ul?held on a second appeal, and in both the carrier has set 
u11 all its defenses under the Federal Tranrportation Act of 1920, 
inclusive of clenjing to the plaintiff therein the right to issue esecu- 
tion against the prorlerty of the carrier, the judgment in the State 
court. not properly questioned by an appeal or writ of error upon the 
Federal defenses thus presented, is conclusive upon the lessor carrier, 
and valid : and the carrier's suit in the State court to enjoin its 
enforcemelit by esecution against the lessor's ~wopert) cannot be 
maintained. Ibid. 

9. Same.-Where the defendant in an action sets up Federal questions a s  
a valid defense to his liability in the State court, the decisions of the 
United States Supreme Court are  controlling on the subject; but 
\ v h t ~ e  this right has been erroneously denied by final judgment in 
the State court, i t  is conclurire on the carrier uutil i t  is reversed or 
modified by appeal or other n r i t  in the orderly review of the case. 
Ibid. 

10. Some-Under the facts of this case: Held,  the position of the carrier 
seeking injunctive relief against execution under the final judgmmts 

60-187 
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rendered against  i t  in the  S t a t e  court ,  t ha t  the  judgments were ulmn 
such grounds a s  to esclude i t s  taking the  case by ljr )per proceedings 
to the United States Supreme Court u l ~ o n  tlie Federa l  questiolis in- 
volved, is  unteuable. Ibid.  

11. Rni11.0ads-Ca~.riers-Sfrect Railtcu~s-E'mp1o)jer and h'n~plo~ce-Sey- 
ligence - Res I p s a  Lopuitur - Collisiom - h'videtccc-Questio~ls f o r  
Jury-Sfc1tutes.-111 a n  action by tlie administrator of a deceased em- 
ployee of a n  electric railway company to recover fo r  his intestate's 
negligeut death,  the  fac t  t h a t  i t  was  caused by a llead-on collisioli 
on clefelidant railroad company's trestle, in broad daylight, with 
another of i t s  cars,  is  some evidence tha t  the  defendant 's  actionable 
arid contiliuing negligelict. l~ ros ima te ly  caused tlie eluployee's death,  
a n d ,  wider the  doctrine of res ipw loquitto,  raises tlle issue for tlie 
tleternlil~:~tioli of the jury a s  to whether the  defeudmlt's negligence 
lmnirnate ly  caused the  death. though the  i1itext:ltc:'s contributory 
~iegligeiice may aiso have beell one of the  pros imate  causes thereof. 
C'. S.. 10, 3463, 8466, 3467, 346s. Hi)iirct~ct r.. I'oiccr Co., 2SS. 

12. i\'cctncz - I'rcsrinzpf iotis Prima E'acic Cnse-Burdctl 0,' I't'oof.-In a n  
actioli by the  admill istrator to recover daluages for  the ~legligeut 
t1c:rtli of his intestate,  all eluployee of the tlefendmit railroad WIU- 

1):111y, t l i ~  fac t  t ha t  it was  c:iusetl in broad daylight b r  a collision 
wit11 nilother of defentlant's t ra ins  having the  right of way. raises 
:I yt.itt~cc fncic case of defend:lnt's actioliable ~iegl ige l~ce  sufficiellt to 
sustaiii a verdict ill l~laiutiff 's  favor,  the burdeu of l~roof  r e~ua in ing  
with tlie l)lailitiff, thougll subject to tlie defe~lduut ' s  evitlence in re. 
buttill: a i d  a n  iiistruction to th is  effect is  sustained ton the  evidence 
in this case. Ibid.  

13. Ga?t~c'-Coii,titcui)ig Segliye~lcc-P~'osinlntc Cause-Rules.-111 a n  action 
npailist n street  railway coml)any to recover for tlie uegligelit de:rth 
of tllr 1)lnintift"s iutestate whereill i t  was admitted t h a t  the  death  
rcsultrtl f rom a lieatl-oil collisioa in broad daylight \.:it11 another of 
drfcnti :~nt 's  t ra ins  on i t s  trestle, and  there is  evideuce tellding to 
slmw there was  continuilig ~legligence 011 the  defendant 's  pa r t  in 
1i:lrillg i t s  motorman on the  other c a r  to coi~tiliue to  run  on i t s  right- 
of-wny schedule under t he  circumstances, and also on tlie p a r t  of t h e  
intestate motorniau iil violating the  defendant's rule by talking to 
allother rrnl~loyee 011 the  p la t form wi th  him, t he  question of prosi-  
niiltr cause c a m o t  he determined ns a itlatter of law in clefendant's 
favor 011 i t s  lilotion a s  of nonsuit, but  leaves the  issces a s  to  negli- 
gelice mi11 contributory negligelice for  the  jury to determine, untler 
1)rol)rr illstructions a s  t o  p ros ima t t~  cause, untler the  rule of the  l r u -  
t l t ~ ~ ~ t  111:111. Ibid.  

14. 8alnc1-Co)ttrihlcfo~,y Scglige~~ce-Co?,zparafice Seglige?ltie-Dantages- 
Stc~titfes.-In a u  action against  a r:iilroad comlx~ny to  reco\-er for  the  
negligent death  of cl la in tiff's intestate,  a n  employee engaged a t  t he  
t ime in the  course of h is  eml~luyment  a s  such employee, contributory 
negligence under the  provisions of our  s ta tu te  i s  not :t coml~lete bar  
to  t h r  1)laintiWs right of recovery, but is  considered bj '  the  jury only 
in diminution of h is  damages. C. S.. 3467. Ibid. 

15. Rnilr.oacls - Cousiderntiort - Con,trncts - Emplopne??t- .hrsonal Reln- 
tio11s.-Where a valid contract  fo r  t he  employment of personal serv- 
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RAILROADS-Continue& 
ices fo r  life has  been made by a railroad company i11 consideration 
of forbearance by the  employee to sue the  company to recover dam- 
ages for  a l ~ e r s o ~ l a l  injury,  i t  i s  binding ulmn a subsequent c o m b i ~ ~ n -  
tioii of this and  other railroads t h a t  continued to  accept t he  em- 
ployee's services in recognition of t he  contract ,  and  the  principle 
upon which a contract  of this character may  not be assigned is  
inapplicable. S t evem u. IZ. R., 528. 

16. Railroads - War-Xegligence-Questiom f o r  Jury-Sonstiit-Director 
General of Railroads.-Where, in a n  action against  the  Director Gen- 
era l  of Railroads and  a railroad company under x a r  control, for  the  
negligent loss itb t r ami tu  of several of a carload shipment of inules, 
the  Director General filed answer,  admitt ing the  receipt of the  inules 
for  transportation,  and  the  loss in transifu,  but denied ~ieglige~ice,  a 
iioiisuit a s  to the  defeiidant railroad should be entered,  leaving the  
issue a s  to the  defendant Director General for  the  cletermil~ation of 
the  jury. Byrd  v. Davis, 555. 

RATES.  See Corporatioil Commission, 1. 

RATIFICATIOS.  See Principal and Agent. 3. 

RECEIPT.  See Guardian and  Ward,  1 

RECEIVERS.  See Pleadings, 18; Actions, 4. 

RECORD. See Appeal and  Error ,  1, 3, 18;  Tasat ion ,  9 :  Contracts, 18. 

REGISTER O F  DEEDS. See Mortgages, 6. 

REGISTRATIOS.  See Equity,  4. 

REHEARING. See h l ~ p e a l  and Error .  4. 16. 

RELATIOSSHIP .  See Courts, 8. 

RELIGIOS.  See Deeds and Conve~ances ,  9. 

REJ IAISDER.  See Wills. 5, 11, 16, 21, 25; Estates,  4, 3 ;  Deeds and Con- 
reyances. 10, 12. 

REJIAND. See Taxation,  9 ;  Appeal and Error ,  10. 

REMEDY AT LAW. See Injunction,  13;  Pleadings, 18. 

REMOVAL O F  CAUSES. 
1. Re~norctl  of Causes-Trcmsfer of Crruses-Banks a ~ d  Bankutg-Joinder 

of Parties-Good Faith.-Where in  good fa i th  a citizen and resident 
of one county w e s  jointly in tor t  a national bank located in another 
county, aud  i ts  officer, the  defendants may  not a s  of right hal-e tllr 
cause remored for  tr ial  to  t he  county vhe re in  t he  bank conrluctq i t s  
business, C. S , 469, 470. As to nhe the r  the Federal  statute,  entitled 
"1,ocality of Actions," provides t ha t  t he  l-eaue must he in the  count) 
wherein t he  bmik was  located, should the bank have heen sued nlo~ie.  
qttcre? S m b l e ,  if so, t he  hank could waive this right. Curlec v. 
Baplk, 119. 

2. Rc?novnl of Causes - Transfer  of Canses-Sfatzites-Discrctio?i-.lb- 
s m c e  of Disoetion--Appeal and Error.-Under t he  l~rovisions of 
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REMOVAL O F  CAUSES-Continued. 
C. S., 469, 470 ( 2 ) ,  i t  is within the sound discretion of the trial 
judge to chaiige the venue of an action sounding in tort, to another, 
when in his judgment the county in which the a c t ~ o n  was brought 
does not best subserve the ends of justice, or when justice would be 
promoted by the change requested, and upon his findings upon the 
evidence in this case, it is held, that his discretioil in refusing to 
remove the cause was not such an abuse thereof as  to reverse his 
judgment on appeal. Ibid. 

3. IZemoua2 of Causes-Iraiver-Cou?.tsJurisdiction.-Wle right of de- 
fendant to remove a cause from the State to the Federal court under 
the provisions of the Federal Removal Act, is not jurisdictional, ancl 
may be waived by his failure to assert his right as the statute re- 
quires and in apt time. I1owell v. Assurance &'ocietu, 596. 

4. San~e-I-'leadi?zgs-Rules of Court-statutes.-The Federal Renioval 
Act, requiring that the defeiidant having this right file his petition 
and bond for removal before tfme for  answer, etc., has espired, as  
fised by the State la\v, or by the rule of the courts of tlie State in 
which such suit has been instituted and is pending, applies only to 
such rule having a general fised and uniform relation to all cases 
coiniilg within i ts  provision, and not to an order allo\ving an esten- 
sion of time to plead in the particular case. Ibid. 

5. Same-Terms of Court-Orders-Presumptions.-The ljrovisions of the 
Consolidated Statutes requiring that pleadings in vivil actions be 
filed in the Superior Court during term, under certain regulations, 
with the presumption that  all the parties were actually or construc- 
tively before the Superior Court during term, have been changed b ~ .  
espress provision of the recent statute giving the juiisdiction to the 
clerk of the court, the defendant being given twenty clays after the 
final day fised for the time to answer, when the cornplaint has not 
bee11 served with the summons; and the defendant desiring to re- 
move the cause from the State to the Federal court under the Federal 
statute, may within that  time file his ],roper petiticn ancl bond in 
the State court wherein tlie action had been brousht, if done before 
he has filed his answer, or demurred, and his failure to object to an 
order allo~ving the plaintiff further time for the fili lg of the com- 
plaint is not now a waiver of his right. Public Laws Es t ra  Session 
of 19", sec. 1, subsecs. 2 and 3. Ibid. 

6. Rcmoval of Causes-Diversity of Citizenship-Federal Courts.-Uiider 
the Federal Removal Act, in order for a nonresident defendant, 
joined with a resident defendant, to have the cause removed to the 
Federal court for diversity of citizenship, it  is required for it  to 
alwear from the allegations of the complaint of a resident plaintiff' 
that the defendant movant is a nonresident and that the cause is 
entirely severable as to him, or that he was fraudulently joined with 
the resident defendant to oust the Federal court of its jurisdiction, 
or he must show that he was not R mere nonlinal party and that the 
resident defendant had no suhstantial interest in the subject-matter 
of the controversy. Jforganton v. Hutton, 536. 

7. Same-Coztrts4urisdiction.-The filinq before the clerk of the State 
court of a petition nnd bond by defmdant for removal of a cause 
from the State to the Federal court for diversity of citizenshi11 is 
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IIElIOVAI, O F  CAUSES-Continued. 
not alone sufficieiit to oust the jurisdiction of the State court, and 
tlie latter court maj- proceed to determine as  a matter of lair the 
question of the defendants' right to the Federal jurisdiction, and he 
may then have a11 adverse final judgment reriened in the Supreme 
Court of the United States, under the ~ ~ r o r i s i o n s  of tlie Federal 
statute. I httl. 

S Snnzc- Complnlnt -B?ninent Doma~~c-Co~tdemnatim of Land.-The 
bei~rficial iiiterest in iands sought to be condemned for a public use 
held by a lesiderlt defer~dant, n i t h  lm\\er to direct the  ionr resident 
holder of the naked legal title to convey to whom he may direct, is 
uot sufficiciit to confer upon the r e s i d e ~ ~ t  defendant the right to re- 
more tlie cause to the Federal court. Ibid 

9. Xa?nc - Plead~ngs-dnzettd~ne?rts-rStcctutcs.-Wl~ere a nonresident de- 
fenclaiit claims an  interest in lands, in proceediilgs by a rnuniciynllty 
against a resident oniier to take it for a public use, and the iloilrezi- 
(lent ha.: bee11 made a party and files his petition and bond for re- 
moral to the Federal court for diversity of citizenshil>, the plaintiff 
mlly amend his pleadings 011 motion granted by the State court, u d e r  
C. S . 1414, and set up facts suficient to show that  the claim of the 
nonresident aioue b j  contract that  gave him no interest in the lands 
ni thin the meaning of the Federal Remoral Act. Zbid. 

30. Sanze-Cnrtse of Actton.-Proceedings for the condemnation of lailds 
for a l~uhlic use are  within the sole jurisdiction of the State court, 
and present no cause of action nithin the contemplation of the 
Federal Renloral Act until a controversy has arisen thereupon with 
a i~oiire.:itleilt defendant upoil the question of his coml~ensatioi~ for 
the lands thus taken, but never where the interest of a resident co- 
defendant is ~nrolved. Ibid. 

REOPESISG CASE. See Habeas Corpus, 1. 

REPIXYIS.  See Judgments, 8. 10. 

REPIWSESTATIOSS. See Contracts, 7. 

REQYESTS. See Criminal Law, 4 ;  In~tructions, 7.  

RESIDESC'E. See Actions, 2. 

RESIDrART CLAUSE. See Wills, 13. 

RES IPSA LOQUITUR. See Railroads, 11;  Eridence, 43:  Segligence, 9. 

REVIEW. See Ii~junctions, 3, 8. 

REVIYX,. See Appeal and Error, 10. 

REYOC'ATIOK. See Wills, 4. 
RIGHTS. See Colistitutional Lam, 1 ; Pleadings, 13 : Easements, 1 

RULE I S  SHELLEY'S CASE. See Estates, 3 :  Deeds and Conreyalices, 10. 

RULE O F  PRUDEKT MAR'. See Banks and Banking, 15. 

RULES. See Railroads, 13. 
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R U I Z S  O F  COURT. See A ~ ~ ~ e n l  and  Error ,  14, 16 ;  Removal of Causes, 4. 

SALES. See Tenancy in Common, 4 :  F raud ,  3 ;  Wills, 113. 10, 20, '54, 2 3 ;  
Deeds slid Conveyances, 0 ; Alortgi~ges, 4. 

1. Snles-Vortgnycs-Statutes-(71et.h.s of Cori?~t-Jurisdictio,l.-C11(1er the  
l~rovisions of C. S., 2591, the  clerli of the court  has  no jurisdictio~i,  
except to  order a r t m l e  of lmid sold 111ider tlle ljo1rer of sale of a 
mortgage when, witliin the  ten tlnys required by the s ta tu te ,  the bid 
a t  t he  sale h a s  been ra ised;  m d  a mere statement niade a t  tlle forc- 
closure sale t ha t  the l~u rchase  pricae be liaiil ill cash ulmn col~firniatioli. 
iml)lies only t h a t  t he  cash vou ld  be required if the I-it1 should not be 
r ;~ i sed  in the  amount and  time prescribed by law. , 'I! 1.c T17nt~o, O ! H  

2. Ka?)ic-Appeal.-The discretion vested in the  Superior Court judpr on 
a l~penl  from the  clerk, C. S., 087, to heal' a u l  determine the  mat ter  ill 
controversy, uiiless i t  appear  to  him tha t  justice woultl be Illore 
cllcnl)ly or speedily adniiuistered by remandill:. i t  to I-he clerli, calniot 
colifer jurisdictioli on tlle judge to pass up011 the  r~+~so l l~~b l r l i ea s  of 
the  price of lalid sold under the  p o w r  of sale in u 111 )rtgage. n l i e r e i~ l  
the clerli lins no author i ty  u l ~ d e r  C. S.. 2301, to fur ther  pass t l i e r e o ~  
ill the  abseuce of a n  increased bid. Zbid. 

SCHOOLS. See Counties, 1. 
1. Rcltools-Cot~sol idnt iu?~ of Distr . icts-Tn.ratiot~-St( i t !~t(~s-~v~)eci(~l  !Pas 

L)istricts.--Under the  provisiom of the  s ta tu te ,  the  :oulity board of 
etlucntion created a s l~ecia l  tasi l ig distr ict ,  ant1 up011 a sufficient peti- 
tion f rom the  qualified voters thereill the coulity commissiollers or- 
t l twd a n  election for  t h c  1)url)ose of votilig a supl)lemeutary adtli- 
t i o~ ia l  t a x  for  school purl~oses,  wllich v a s  carried b,!. a majority of 
tlle qunlifietl vo tws  a t  a n  election held ulron the l)rc1)ositio11 : Held ,  
the tnsa t iou  is  valid if, under the  l~rovisions of Public L a m  1023. 
ell. 136. secs. 3 and  234, t h r  bonrtl of education has  assumed all  
i~~ilebteclness, bo~lded or o t h e r ~ i s e .  of the  district ,  anti to pay i m l ~ a r -  
tially tlic interest  nnil installments out  of t he  revenue clerived f rom 
tile r a t e  thus  establisl~ed, and  the  revt'uue is  sufficient to equalize 
educational nt1vantn::es and  to pay the  interest  or installments on the  
bonds outstalidinp: and  a n  escrlitioll tha t  i t  was  a n  enlargement of 
a s l ~ t ~ i a l  t a s  district to unla\vfully talie i n  those tha t  were non- 
sl~t'cial t a s ,  without submitt ing t h t ~  question of taxation to the  lat ter ,  
i s  untenable. . I'lott v. Cortzt's., 126. 

9 .  AS'ckools-School Disf) , ic fs-Co??zbitrat iot~-Co~olf~ Bon1.d of Edztcation- 
Co!olty Co)n?nissio)iet~s-Tn.rc~ t i n  - Electiotis--&'tat uf?s.-The county 
hoard of educntio~l niay forill new school distr icts by combining con- 
tiguous or adjoinin:: special local n i t h  ~loiisl)ecial existing t a x  clis- 
tr icts (Ar t .  18, ch. 136  Public JA\YS 1 0 3 ) ,  and ul~oli  petition of tlle 
voters, filed mltler section 219, article 7, n valid electio~l may be called 
by tlie county conlniissiollers under the fur ther  provision of said 
nrticle 1S to vote ulxni t he  q u ~ s t i o n  of a. sl?ecinl. t ax  for  the  district 
so fornictl uutlrr  tllc s ta tu tory  limitation.: a s  to the  r a t e  imposed ant1 
the ohscrvnacc of thc contlitioll required by the  s ta tu te  to talie care  
of the  ilitlchted~icss alrcady illcurred by such of the  ~,pecial  districts 
thus  in the c o m l ~ i l i n t i o ~ ~  a s  mny llnve thrretofore \-oted fo r  a special 
school t a s  \vitliin their  fnrllier houl~dar i t~s .  Tlie question a s  to special 
char ter  school tlistricts i s  not presented in  th is  case. Rp(1~1iman I-. 
Conzrs., 2-11, 
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3. Nottzc.-RXrre, by Iiroper s ta tu tory  l~rocedure,  a school-tax district  ha s  

bee11 formed h). a comhinatioii of existing sl~ecial  and 11onsy)ecial local- 
ttix 11istric.t~. ant1 avtordi~igly the  county commissioners have cnlletl 
a n  t'lec,titrii for t l ~ e  al11)roval of the  voters of a sliecixl tax,  such 
alil)rovai liy a majority of the  electors registered therein is  wlicl. t he  
electio~i Ilcing for the ueiv district thus  fo rmed ;  a i ~ d  the  fac t  that oil? 
or several of the districts iucorl!orated had voted agaiust  the  l~rolwsecl 
t a x   dot^ uot illvulitlate it. The  seetioils of the  Col~solid:lted Statntcv 
r(~cluirilig the  separ:~te a11pro~-nl of tliv voters of the  onsp special scliool- 
tnx  terri tory l ~ a r e  no nlq~licatioli. Ibid.  

4. N(~me-C'o,iaf itrctional Laic--Stcrt~ctcs,-IYhere lionspecial scliool-tas dis- 
tr icts have heell combir~etl into a school-tax district \ritli s l~ecial  
school-t ;~x districts, t he  1ious1)eciaI t ax  districts canliot maintain the  
liositioll t ha t  it was  necrssary to the valid impositioil of a sl~eci:ll tilS 

for  scliot~l 1,urlwses \ ~ i t l l i n  the  district thus  created tha t  the voters 
ivitllin yi~t.li iiolisl!eciitl t a x  district  should a1)prnT.e it. Article 1% 
c11:lllter 126, Public Laws 1923, othcrn-ise l ~ r o r i d i l ~ g ,  the  Legislature 
l l a v i ~ ~ g  almost unliuiited constitutional authority over these local 
:igei~cies of ,goverm~eut ,  ant1 may  a t  A ~ I S  t imr  change and conihilie 
them, il.rt?spc~cti~-c of terri torial  limits. by safegunrdi i~g certain rc- 
s t r i c r i o ~ ~ s  imlwsed by the  Constitutioil. Ib id .  

5. R c l ~ o o l . s - l ' o r ~ t i t ~ - ~ c ~ i d e  O t ~ y c ~ i ~ i ~ u t i u ~ t - P c l ~ o o l  Districts-Co)ttsolitlufioii- 
Slntcl tc's.-Tlic s ta tu te ,  chayter 136. Lan-s 1923, is  a codification, ivitb 
certain modifiwrious o r  cliangcs, of the  tllcn existing school laws of 
tlic Sta te  upon a coullty-\vide ri lal~ of orgarlization desiguing to make 
t l i e~u  more li:~rmonious a i ~ d  efficieut under :r 1\-url;:ihle system for the  
cou~itit,.; ntlol~tiiig i t .  Blltc c. l ' r tc~tccs ,  431. 

6. ~~c~t~~c-l'~c.r.trtio~t-Uot~~ls.-~~liere n county h:is adol)ted the  s ta tu tory  
county-\vide p1:1n of orgaliizatiou for  i t s  11ublic-school system. i t s  
lw;rr~I of educ:~t io~l  is  eml~on-crecl to establish neiv school districth o r  
to c,o~~wlitl:ltr o r  enl:~rge cisistent districts and  to proyide for I r ~ y i ~ l , q  
of local t : l s c ~  tlierc,ill :and issuing bonds ivllen autliorizecl by orders 
ant1 elc,r t i t~~l 11;ltl a s  directed 11)- articles 16, 17, 18, ant1 22 of the  act .  
IOitl. 

7 .  S c ~ ~ ~ ~ e - L ' ~ t l a i ~ ~ c t t i c t ~ t  of Esist i i ty Districts.-While, under art icle I S  Of 
tlie county-\vide plan for the  organization of public schools, the  public 
at~rliol,itic,s a r c  rt'stl,icted to distrivts I~av ing  rstablishetl o r  recogiiized 
b o u ~ i t l n r i ~ s  (sectiou 234).  under tlie authority of art iclc 17 r l t ~ t i o n s  
m;ry be Iincl. amolig other things. for enlargi~lg  all established tlistrict 
11y including adjoining terri tory and. l e ~ y i n g  a t a s  thereon. on lwtitioli 
of the goverliiug hoard of the  l ir incil~al district, and nlioli alil~rovnl of 
t he  vot r rs  of the  outside terri tory to be added a s  ilitlicntcd in section 
226 of the  statute.  [bid. 

S. Rantc - E!EL.~~O?IS - .1~p1'nr(17 of Vote's.-U'hile special-charter school 
distri( 'ts tlo not a s  a rule comt3 within tlie compulsor!. rtyxilntions of 
tlie 11ublic-scl~nul antllorities u~ i l e r s  or until they have surrenclrrecl 
their  sl~evial  char ter  (1.11al)trr 136, L a m  1923, sc3c. 157 1 ,  the  sc.hool 
an t l~o r i t i c ,~ ,  under stlctio~l 226, a r e  e~npoivcretl to  cnlarge one of thcse 
tlistricts liai-ing a s11ec.ial t ax  by adding outside adjoinilig terri tory,  
so t h t  i t  comes uncler the corc~l 'ni~ig authorit ies of the  special-cllarter 
district thus  nilnrgc'd ir.11r11 the  n l~l l rora l  of the  voters of the out- 
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lying territory proposed to be added have approved thereof a t  an  
election held for tlie purpose, a s  directthd by the stal-ute (C.  S., 5530, 
revised). Ibid. 

9. Same-Constitutional Laze.-Under the provisions of the statute pro- 
viding for a county-wide system of education, the school board, by 
proper procedure, is authorized to divide a n  existerlt school district 
therein (chapter 136. Laws 1!323, article 6 )  and the statute in  relation 
thereto is colistitutional aud valid, with the limitation that  provision 
be ~)reselitly mid ultimately made for proper school facilities for the 
cliililren therein. Spczrkmnn z'. Conzrs., ante, 241, cited and approved. 
Ibid. 

10. Same-Abolition of E.risti?lg Districts.-Where, in accordance with the 
provisions of chapter 136, Laws 1923, an esistent special charter t a s  
district has been enlarged to take in added and adjoining territory, 
i t  is uot required that such district sliould have first been abolished 
to make the consolidatiun ralid, accorcliag to sections 227, 228, the 
requiremel~ts of these sections beiug intended to provide for the 
abolitior~ of local-tax districts wlie~l that was the sin,:le question pre- 
sented. Ibid. 

11. Schools - Educatiott - Cour~ties - Statutes - Discretic1)~ary Pozcers - 
Courts.-Tlie county board of education is given discretionary powers 
by statute to direct arid supervise the county school system for the 
benefit of all tlie children therein, iricluding the duty, among others, 
of selectin;: a school site, with which tlie courts will not interfere, in 
tlie abseuce of its abuse. J I c I ~ n i s h  2 j .  Board of Etlucrrtion, 494. 

12. Same-School Siteu-Trial 011 Juru-Co1zstitutiolza2 L,nlc.--The right 
to trial by j u ~ y  upon an  issue involving the exercise by a cou~ity 
hoard of otlucation in its selection of a ~ i t e  for a pul~lic-school build- 
ing therein, confe~red by Public 1 , a w  1023, ch. 136, is not given by 
Article SIX. section 1, of the State Constitutioli. Ibid. 

13. Schools - Co?zsolidatio)~-Tasation-Bowls-St(~tiltes-. S., 5526, nu- 
plicJs 1)rimarily to tlie coilsoliclation of rionspecial scho~l- t i ls  territory; 
and in order to consolidate esistent school-tax districts havilig dif- 
ferent rates, by extending the limits of some of tlieni to include 
others, section 5530 requires that  a majority of tlie committee or 
t ~ u s t e m  of either of these districts sought to be enla .gecl file a writ- 
ten requcst with tlie county board of education to thus enlarge its 
boulidnries, alid an election must be held before consolidation, alid 
the other material requirements of the statute com1)lied with;  and 
where this course has not been follon-tsd, the tax attempted to be 
levied in the coiisolidated district, and bonds ordered to he issued iri 
l)ursualice thereof, are  invalid. Jonf3s 2:. Board of Education, 557. 

14. Same.-Where the consolidatioll of es is t i l~g school districts with vari- 
ous rates of taxation atteml~ted under the l~rovisions of C. S., 5330, 
is invalid, an election thereafter held under tlie 1)ro~isions of C. S., 
5473, a s  amended by Laws 1921, ch. 179, ?:ec. 1, cannot relate back and 
validate the consolidation and the tax to be levied and bonds to be 
issued thereunder. Ibid. 

15. Schools - Salaries - Statutes - Counties--Trial by Jwy-Appeal and 
Error.-Under the provisions of chapter 136, Public L a ~ s  1823, a 
method is fixed whereby, upon disagreement as  to the amount of 
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salary fund between the county board of education and county com- 
missioners, the matter be referred to the clerk of the Superior Court 
of the county, with right of appeal to the judge: Held, error for the 
latter to refuse the motion of the board of county commissioners for 
a jury trial thereon, as  expressly provided by section 188 of said 
chapter. I n  re Board of Education, 710. 

16. Schools-Taxutio?~-Colzsolidution of Special Tax with A70nspecial Tax 
Districts -Equal Benefits - School Terms-Statutes.-The authority 
given the board of education to create special, school taxing districts, 
in vhich, after the boundaries are defined and recorded, an election 
on the question of a special tax may be held as  the act requires, is to 
equalize in the district so formed the advantages which the schools 
abord ;  and where a special district has approved, a t  an  election held 
for the purpose, a special tax to continue its schools beyond the six- 
months period required by the Constitution, and has later been com- 
bined into a district with others having no special tax, or without an  
election held for the purpose of voting a special tax under the con- 
solidation, the gosition may not be maintained by the special-tax dis- 
trict, thus consolidated, that i t  may exclusively use its special tax for 
the continuance of its own school term beyond that  of the other por- 
tions of the district thus consolidated. Bicena v. Board of Educa- 
tion, 769. 

17. Schools-Bonds-Tamtion-In What Sante  Bonds to Be Issued-Stat- 
Utes.- Chapter 136, Public Laws 1923, n a s  passed to make a uni- 
formity of issue of bonds by school districts for the acquisition and 
maintenance of its buildings, etc., for school purposes, and, to effectu- 
a te  its purpose, prescribed that the honds so issued shall be in the 
name of the county, payable exclusively out of the taxes to be levied 
in the districts solely benefited; repealing in this respect the pro- 
visions of the statute of 1921; and such bonds issued contrary thereto 
are void. Conars. of Edgecornbe v. Ptxdden, 794. 

SCHOOL DISTRICTS. See Schools, 2, 3, 7, 10. 

SELF-DEFESSE. See Criminal L a ~ v ,  10. 

SESTESCE. See Judgments, 11. 

SERTICE. See Summons, 1. 

SETTLEMEST. See Guardian and Ward, 1. 3. 

SHAREHO1,DERS. See Corporations, 2, 3. 

SI-IIPJIESTS. See Carriers, G .  

SIGKALS. See Carriers, i ; Seglicence. 3. 

SIGSATURES. See Pleadings, 7 ;  Principal and Agent, 6. 

SPECIAL LAWS. Sce Statutes, 2. 

SPECIAL TESIRE.  See Criminal Law. 17. 

SPECIFIC PERFORJIASCE. See Evidence, 10 : Pleadings, 4 ; Equity, 1 ; 
Contracts, S. 
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S P E S D T H R I F T S .  See Trusts,  2 .  

SPIRITUOUS IJQUOI1. See I i~ tos ica t i i ip  I.iquor. 

STATE COURTS. See Railroads, S. 

STATE HIGHWAYS. 
1. S t a t e  I I i y l ~ ~ c a y a  - IIiglr ~c'trl/s - Rtntutes -- Conza&er.ce.--Coi~struiiig the  

preamble \\it11 section 16 of (711apter 2, Public L a n s  1921, kiio\\li a s  
the  S t a t e  Highway Act, the Legislnturc1 considered i t  l i e ce~sa iy  to 
connect the  piincigal t o ~ ~ n s  and county-seats of tht. S ta te ,  llavillg 
haid-surfaced streets. nit11 the  Sta te  highway system of public roads, 
for  the  development of the  State 's  agricultural ,  coniluercial mid int!us- 
t r ia l  industries.  Shor t  c. J l o ~ r o c ,  676. 

2 .  Sante - Cities and  T o z u ~ s  - Jluniccpal Co~~poratiotzs-Stt,eets-_lsscss- 
??zorts-Costs.-TTliere a city or incorporated ton'n, l lariug three thou- 
saud inhabitants,  or molt,, 11:~s a considerable l~or t ion  of i t s  \ treets 
hard-surfaced, the  munici1)ality may  roluntari ly assess; and underruke 
the  improvement of a street  being a collnecting l ink in the  liigli\vny 
system. Ibid.  

3. Same-Pctit io~~-Assessmelzts.-~Tl~t~re the  S t a t e  H i g h ~ ; a y  Coinmission 
orders  a connecting link to be 1i;lrd-surfaced, and the  municipality 
~o lu i l t a r i l g  agrees to nialie the  improvernent, i t  is  not required, under 
chapter 36, art icle 9, t h a t  a 1)etition of the  abutt ing owners of Inlid 
thereon be made. Section 16, supt'a, gives the  governing body of t he  
municigality power to make i t  a n  assessment district. Ibid.  

4. Same.--The assessnleilt of t he  owners of land fo r  hard-surfacinu the  
s t ree ts  of a city or incorgorated t o ~ n  necessary to f o m  a coiiilectii~g 
11111: with the  other s t ree ts  already thus  improred by assessmeilt 1)re- 
serves the  equalization of assessments. Ibid.  

3. Same-Bolefits.-It i s  a ma t t e r  of common knowledge t h a t  t he  streets 
of a city or incorlmrated ton.n forming a connecti~l;: link \v i t l~  the  
Sta te  system of highways will increase the  value of the  land abuttill:: 
t11t.reoli ill grea ter  prol~or t ion  than  the  lands along the  other streets 
not so si tuated.  Ibid.  

STATUTES. See Banlrs and Banking, 1 ,  6, 7 ;  Constitutional Law,  1. 2, 4, 9, 
10, 11, 13, 1 4 ;  Deeds and  Convejailct>s, 1,  2, 1 3 ;  Munieil?al Corporations, 
1. 6 :  Removal of Causes, 2, 4, 9 ;  TTills, 8, 11, 25;  Schools, 1 ,  2, 4, 5, 13, 
13, 16, 17; Contracts, 1. 13, 16 :  Tenancy in Common, 2 ,  5 ;  Trust*, 2 ;  
, I d ~ i r a l t y ,  1 : Criminal Idan', 5. 11, 13, 14, 20, 22;  Co~poratioils ,  3. 5 ;  
I iai lroads,  11, 1 4 ;  Taxation,  2, 6,  10, 1 2 ;  Instructions,  3 ;  Intosicatiiig 
I,iquor, 1 : Judgments,  3, 12 : Appeal a n d  Error ,  12 ; Corporation Conl- 
mission, 1 ;  Liens, 1 ,  3, 4, 5 ;  Partneisl i ip.  I ,  5 ;  Evidence, 28, 20, 37, 4 1 ;  
Homicide, 5 ;  Juvenile Courts, 1 ;  Pleadings, 3, 8, 11, 12, 13, 1 6 ;  Eject-  
ment,  1 ; Mortgages, 5 ; Sales, 1 : Easements,  4 ; Limitation of dctioiis, 
1 ,  2 ;  Husband and  Wife. 1 ; Actions. 2. 3;  Negligence 2 ;  Jury,  4. 7 ; 
Bills and  Notes, 7 ;  Estates,  5 :  Abandonment. 1 ;  Emplojer  ant1 Em- 
ployee, 2 ; Counties. :! : State  Hiqllv ays,  1. 

1. Sta tu tes  - Federa l  Entploliers' L i n b i l i t ~  Act - Comnzerce - I?ltl,nstate 
Commerce.--The Federal  Employers' Liability Act, in ~ ~ d a t i o i i  to inter-  
s ta te  commerce, has  no al~plication ~ v h e r e  the  defendant railroad com- 
l ~ a n y ' s  employee was  a t  the  t ime engaged in his employment a s  a 
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brakeman in  defendant 's  freight yard ,  and,  a t  the  t ime complainecl of, 
his duties were in connection with an  in t ras ta te  t ra in ,  though t ra ins  
ellgaged in interstate commerce were also made u p  in these yards.  
Bnrbee u. Davis, 79. 

2. Statzites - I n  P a r i  Va te r i a  - Special Acts - Interpretation-I?1te?1t.- 
While a special ac t  of the  Legislature, passed a t  the  same session. 
construed in par i  mater ia  with a general law upon the  sanie subject- 
mat ter ,  will ordinarily be interpreted a s  a n  esception thereto, this 
interpretation will give v-ay to t he  t rue  intent of the  Legislature a s  
gathered f rom the  language of both acts,  so construed. B la i r  c. 
Comrs. of S e w  Hanover,  485. 

3. Sanlc-Coun,fies-Bo~tds-Coztrtholcses-Jails.-A local ac t  of the  Idegis- 
la ture  authorized a certain county to issue bonds for  the  building of 
a n  annex to i t s  courthouse and  for  the  erection of a new county jail. 
and a t  t he  same session passed a general law, applicable to  all  of the  
counties of the Sta te ,  enlarging the  amount of bonds to  be issued for  
these purposes, expressing t h a t  i t  was  in addit ion to, and  not in sub- 
st i tution of, any existing powers contained in any  other la \v :  Held,  
no conflict in the  provisions of the  two acts,  and the  county could 
issue valid bonds for  the  specific purpose to the  extent authorized by 
the general law, under the  provisions thereof. Ibid.  

4. Statzites - Interpretation - I n  P a r i  Materia-State Highzraljs-High- 
wn!js-Cities and  Toicn-JIunicipn1 Corporations.-Cliayter 56, a r t i -  
cle 9, providing for  local improvements of the  streets of a city o r  
incorgorated town by a method of assessing the  onne r s  of abnt t inz  
land, and  the  Sta te  Highway Act (chapter 2, section 16. Public T,s\vs 
1021).  a r e  to be construed together i n  par i  materia.  Shute  v. Jlon- 
roe, 676. 

STATUTE O F  FRAUDS. See Evidence, 7 ;  Principal and Agent. 6. 
8tcctute of Frauds-Promise to Swstcer fo r  Debt of .-lnother-Eritlerlcc -. 

J f o t i o ? ~ s - S o ) ~ s l t i t - Q ~ ~ e s t i o ~ t s  f o r  Jt!r!/.-It does not require a writili;: 
within t he  s ta tu te  of f rauds  to answer for  the  deht,  default. or mi+ 
carriage of another (C. S.. 087).  where the  ~)romissor  directly nsrurnc's 
tlir debt or has  a pecuninry interest  therein : and \vllere a landlvrtl 
ha s  obtained supplies to be furnished to his tenant within the  cominc 
crop year,  upon his  promise to see t h a t  the tenant pay for them, i r  ic 
sufficient to deny the  promissor's motion to nonsuit in an  nctirm 
against  h i ~ n  by the  furnisher of the  supplies to recover for  their  pay- 
ment.  Taulor v. Lee, 393. 

STESOGRAPHER.  See Evidence, 33. 

STIPULL4TIOSS. See Carriers,  4. 

STOCK. See Contracts, 2 ;  Corporations, 1, 5 :  Taxation.  2 ;  Gainiiic, 1. 

STOPPAGE I1\' TRAKSITU. See Carriers.  2. 

S T R E E T  RAILROADS. See Railroads,  11 

STREETS.  See i\Iunicipal Corporations, 1, 6, 7, 9 ;  S ta te  Highways, 2. 

SCBCOSTRACTORS. See Liens, 3 ,  5. 
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SUBROGATIOK. See Equity, 2, 5. 

SUBSCRIPTION. See Corporations, 5. 

SUIT. See Carriers, 4 ; Principal and Surety, 1 ; Actions, 3, 4 

SUMMONS. 
Summotbs - Service - Process-Pu blication-Xonreeidents-Judgments in 

Personam-Special Appearance-Jurisdiction-Judgmt'nts Set Aside.-- 
Where a nonresident defendant of this State has had no personal 
service of summons made upon him and has not accepted service, and 
has no property herein subject to attachment or lery, a judgment 
upon publication of service under the prcwisions of our statute (C. S., 
411) may not be rendered against him in personam in an action for 
debt; and where so rendered, i t  will be set aside upon special appear- 
ance of his attorney who moves therefor upon the ground of improper 
service and the want of jurisdiction of our courts. Bridger v. Xitchell, 
374. 

SUPERIOR COURTS. See Pleadings, 9, 1 4 ;  Estates, 5. 

SUPPORT. See Husband and Wife, 1 ;  Deeds aild Conreyanc<!s, 7. 

SURVIVBL. See Negligence, 2. 

SURVIVORSHIP. See Wills, 12. 

SUSPESSIOK. See Judgments, 11. 

TBXATIOX. See Schools, 1, 2, 6, 13, 16, 17 ;  Constitutional I,aw, 11;  Corpo- 
rations, 1 ; Criminal Law, 14, 16 ; Counties, 1 ; Municipal Corporations, 
7, 8. 

1. Taxation - Licenses - .4uton~obiles-Prittcipal and Agtrzt-Vendor and 
Purcha8er.-State agencies for the sale of automoliles and motor 
trucks are  required to pay a license t a s  of $300, which includes all 
employees a t  the headquarters of the k)usiness in this State. Sub- 
agencies operating a t  a sel~arate  place of business, other than such 
headquarters, are  required to pay a licrnse t a s  of $6 for each sub- 
agency, which includes all employees thereat who (lo not make or 
solicit sales outside of their respective locations, bul not to outside 
salesmen. The latter are  required to ( w r y  with them a duplicate 
license, a t  a cost of $6 to each, to show their authority to sell under 
license issued to their headquarters. Swtions 22 a n 1  78, chapter 4, 
Laws 1923. Automotive Assn. u. Cochratt, 25. 

2. Taxatiotz - S t a t u f ~ s  - Corpo~ations - Shrzrcs of Stock - Transfer of 
Shares-Inheritance.-Under the provisions of C. S., '7772, an inherit- 
ance or transfer t a s  is imposed upon the right of non13esident legatees 
or distributees to take by will or to receive, under the intestate laws 
of another State, from s nonresident testator or intestate, shares of 
stock in a corporation of another State domiciled here, under the l a w  
of this State, as  a condition precedent to the right to have said stock 
transferred on the books of the corporation having the statutory pro- 
portion of its property located within this Siate and conducting its 
business here. Trust Co. u. I)onglttun, 263. 

3. Same-Constitutional Law.--The prorisions of C. S., 7772, imposing, 
among others, an inheritance t a s  upon nonresident distributees under 
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the will of a nonresident testator or upon his distributees under the 
canons of descent, who are nonresidents, in a corl~oration domesti- 
cated and operating with two-thirds of its property here, under our 
statute, are  not in conflict with Article I, section IT ,  of the State Con- 
stitution or of the Fourteenth Amendment to the Constitution of the 
United States. IbitZ. 

4. Same-Property-Valuations.-The tax imposed upon the transfer of 
shares of stock in a corporation domesticated under our statute, 
where the decedent and the legatees or distributees are all non- 
residents, is upon the right of succession or on the right of a legatee 
to take under a will or by a collateral distribution in case of intes- 
tacy, and is not a tax on tangible property merely because the amount 
of the tax is measured in its relation to the ralue of the corporate 
property as  a whole, and is regarded as in the nature of a ransom or 
toll levied upon the right to transmit or receive the shares occasioned 
by the death of the former owner. Zb~d. 

5. Tasation - Counties - Fecessary Esperzses-Co)tstitutional Lnfr.-The 
building of bridges on the public roads, and county homes, and their 
maintenance, are  necessary expenses of the county, under the pro- 
risions of Article TII, section 7, State Constitution. R. R. w. Reid, 
320. 

6. Same-Statutes-Special Approval.-Article T, section 6, of the State 
Constitution, as  amended, authorizes the Legislature to give special 
approval of taxation by a county for necessary expenditures by either 
a special or general statute. Zbid. 

7. Same-Supplementing Genwal Funds of the Countll.-An act that at- 
tempts to authorize a county to supplement to any extent its fund for 
general county expenses by special tax beyond the limitation by 
Article V. section 6, of the Constitution, is to that extent unconstitu- 
tional and void; but where the valid portion of the act is distinctly 
severable from the invalid part, and may alone be enforced by the 
methods prescribed, without being affected by the invalid part, the 
entire statute will not be declared invalid by the courts. Ibid. 

8. Same-Government Agencie,u.-Where the statute authorizes a county 
to impose a tax for necessary expenses, i t  is a delegation of the power 
to be exercised by the county as an agency for the State for the con- 
venience of local administration, and the statute is not void in failing 
to state the special object to which it  is to be applied (Const., Art. V, 
see. 7 ) ,  nor is the tax itself invalid if this constitutional requirement 
has been observed by the county authority in the in~position of the 
special tax. Zbid. 

9. Same-Records of Board--Collateral Attack-Correction of Records-. 
Parties - Appeal and Error  - Rmn)ld.  - The clerk of the Superior 
Court is ex ofJicio clerk of the board of county commissioners and 
required to correctly record all of its proceedings; and while the 
record of the board so made as  to the levy of a tax may not be 
impeached in a suit brought by a taxpayer against the sheriff to 
enjoin the collection of the tax, upon the ground of its unconstitu- 
tionality, it may be corrected nunc pro tunc by the board of commis- 
sioners itself to speak the truth, and this case is remanded, to the 
end that the commissioners may be made a party to that end. Zbid. 



TLIShTIOT-Co?tfin~ted.  
10. Ta~atio?~-Trades-Classif ic(1tio1~ - Legislatice Diso-etion-Statutes.- 

The Legislature lias p o ~ ~ e r  to  t a x  trades,  etc., and  the  right of classi- 
fication is  referred largely to  the legislative discretion, with the  l imit  
t ha t  i t s  exercise must not be l~alpably  arbi t rary .  S. v. Elkins,  633. 

11. Sainc-Garaye-dztto?no71ilc Rcpni?.i?~y.-(lllapter 4, Schedule B, sec. 77, 
of the  Hrrenuc. Act of 1923, imlmsing n license t ax  on the business of 
maiutaining a garage, defining i t  to  be "any place where they a r e  
r e l~a i r ed  or stored," includes within i ts  te rms one who, personally, 
ant1 without employed assistance, only repairs automobiles for  a liv- 
ing, on a place on the  premises with h is  o ~ v n  dwelling, aud the  s ta tu te  
is  n valid exercise of the  legislative discretion. Ibid.  

12. Ttrsntio)~-Stattctes-I'e)~altics.--Tile t a s e s  to  be paid ky a railroad and  
otl lrr  like corporations direct to t he  Stare a r e  due a n ' l  l~ayab le  within 
th i r ty  clays from date  of receipt of the  assessment and levy (section 
Gia, chapter 02, Public Laws 1020),  subject to a lwnalty of 25 per 
celit of tlie amount of the  t a se s  if not so paid, escept in instances of 
:ipl)eal. It. It. ti. Lac]], G13. 

13. Same-Xunicipal and S ta t e  Purposes.-The discount r.llowed to corpo- 
rations yaying their  t a se s  before 30 November, and  the  peilalty a f t e r  
1 December, under t he  1)rovisions of section 88, chapter 92, Public 
I , a w  1910, relate to couuty and other like muuic i ]~al  corporatious, 
ctlicl this is  uot in couflict with section 6 i a ,  chapter 02, Public L a m  
1%20, a s  to the  t a se s  to be yaid by such corporations direct  to the  
S t a t e  Treasurer  for  Sta te  Durposes. I b i d .  

14. Srtnze-Co?~stitutioi?al Lazc-Class Diso'imi~?atio)~,-Tlle provisions of 
tlie Laws  of 1919, arid those of 1020, requiring railroads and other 
like corporations to  pay their  S t a t e  taxes  within a shorter period than  
those to the  counties, etc., is  a uniform legislative tlassification, all- 
plying equally to all within i t s  terms, and not objectionable a s  a tlis- 
crimination o r  a denial of the  equal protection of tlit. laws prohibited 
by our  Collstitution, Art .  T', sec. 3. Ibid.  

TECHSICALITIES .  See Indictnient, 2. 

TELEPHOSES.  See Deeds and Convrya:ices, 14. 

TESANCT.  See Contracts, 1. 

T E S A S C T  I N  COJIhION. See Wills, 12 ; Estates,  4. 
1. Tenants  in Common-Adceme Possr~ssion--Outstanding Title-Trust 9.- 

Where the  original enterer upon State 's  lands has  acquired the  right 
to a g ran t  of land nli ich has  not been issued to  him, aud  af ter  his 
death  his son remains in l~ossession and  continuing to claim under 
him, obtains t he  grant  in h is  own nanw, pays the  t~ xes, etc. : Held, 
his possession i s  tha t  of a tenant in common with t l  e other heirs a t  
law of t he  deceased ancestor under  whom all  claim, ancl the  posses- 
sion under the  outstanding t i t le he  has  thus  obtained cannot operate 
for  h is  exclusive benefit. G e n t r ~  v. Gently,  29. 

2. Same-Lintifation of Actions - Statutes--Possession--0ttster.-TT'11ere 
one tenant in conimon in possession lias obtained for  himself the out- 
stanclin,rr title to the  locus in quo, equity will d e c k r e  him to have 
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purchased for  the benefit of the  others,  to be held i11 t ru s t  for them. 
and  the  ten-year s ta tu te  applying to his possession (C. S., 445) ,  ill 
such ins ta i ice~,  nil1 not begin to run in his favor against  his co- 
tenants  uiltil some ac t  of ouster on his pa r t  sufficient to put them to 
their  action. Ibid.  

3. Sctme-Ecidepzce-Questiom f o r  July.-Where a tenant  in common in 
possession has  declared tha t  he  n a s  holcling the  possession for  the  
benefit of all, tlie evidence is  sufficient to take  the  case to the  jury. 
Ibid.  

4. Same-Deeds and Co?~~.e~aiices-S'c~le-P1'oceeds.-7.Vhere a tenant in 
common ill l~ossession has  acquired the  outstanding title and  has  sold 
the  land, the  priiiciple upoil ~ rh i c l i  equity impresses a t rus t  011 the  
laiid for tlie benefit of the cotellants is ,?l~l)licable to t he  proceeds of 
tlie sale so made. Ibid.  

5 .  T o l a ~ ~ t s  ~ I L  Con~mo?~-I-'os.sessio~~--Title-Bo~~d-S'tatutes-Pleadir~ys.- 
A tellant in commou in possession, claiming title, holds such ljosses- 
siou for his cotenaiits by one common title, and i11 a n  action to  recover 
the  lalids lie comes witliin the  iiieaniiig of C. S., 408, and  must file the  
bond therein required, according to law, before ansne r ing  tlie corn- 
1)laiiit. Bnt t le  v. Vcrcer,  438. 

6. T e l ~ a ~ l t s  iu Con~mo?~-Co~41.ts-Jzi1~isdiction-Title-Clerks of C o t ~ r t . ~  
While the  title to  lands i s  not involved in proceediiigs among tenants  
ill comluon to ljartition lmids unless put i n  issue, the  effect of the  
clerk's order for  division is  to r e s t  the  title in each tenant in the  
lands apl~ortiuiied to h i m ;  and a f t e r  the  apportionment of the  lands 
h a r e  been made, in proceedings for  l~a r t i t i on  among tenants in com- 
nioii before the clerk, nit l iout ap l~ea l ,  a lease by one of the  teiiaiits 
cnii only affect t ha t  l~ortioil  yhicli  has  been allotted to him. Bank  c.  
Lecerette, 743. 

7. Sanle-Writ of dssista?tce-Eyuitu-T17rit of Possessio~l-I'ctitio)~ ctj~d 
Aflidacit.-A writ  of assistaiice to l ~ u t  tlie oni ier  of laiids in posses- 
sion which i s  wrongfully being n-ithheld f rom him, contrary to the  
jutlginent of the  court  rendered i11 the  proceedings, is  one cognizable 
only in a court  of equity and  not \vithiri t ha t  of the  clerk of the court  
in proceedings to parti t ion laiids alnoiig teiiants in commoii ; but 
nhe re ,  a f ter  the division of tlie lands has  been finally made. \vithout 
appeal, he  may issue a writ  of lmssession to t ha t  effect ; and  where i t  
may  be seen f rom the  substaiice of his l~et i t ion  and  affidavit t h a t  the  
lega! remedy is applicable, this \w i t  may be issued, though therein 
~po l i en ,  if a s  a w i t  of assistance, the effect being practically the  
same ill borli i i~staiicrs.  Ibid. 

8, ,Some - Appeal - Uericatice Jzo'isdiction - Coizstitutional Law. - The 
clelli of the Superior Court, having no equity jurisdiction, cannot 
i s w e  a v r i t  of assistance to enforce i ts  order in proceedings to  parti-  
tion lands anlorig tenants  in common. when one of the  tenants wrong- 
fully witliholtls possession f rom another,  nor can jurisdiction be con- 
f r r red  on  the  Superior Court on appeal, the  la t te r  having no concur- 
rent  or original jurisdiction, under tlie provisions of the  s ta tu te  (C. S., 
637) ,  ralitl under tlie provisions of the  Constitution of 1875. Ibid.  
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TENANCY I N  COMJION-Conti)zued. 
9. Same-Judgments-Estoppel.-In proceedings to partition lands among 

tenants in common, the  adjudication before the clerk of the Superior 
Court operates a s  a n  estoppel a s  to them and thosc? in privity with 
them, when no appeal has  been taken. C. S., 3231. Zbid. 

TENANCY BY T H E  CURTEST. See Ki l ls ,  11: Mortgages, 2. 

TENDER. See Mortgages, 4. 

TERMS. See Judgments,  2 ; Removal of Causes, 5 ; Schools, 16. 

TERRITORY. See Contracts, 22. 

TESTAMENTARY CAPACITY. See Wills, 3. 

TIME. See Pleadings, 13. 

TITLE.  See Carriers,  2, 6, 6 ;  Municipal Corporations, 2 ;  Pl~?adings, 15; Ten- 
ancy in Common, 1, 5, 6 ; Estates,  1, 3 ; Appeal and E r m r ,  12 : Wills, 19 ; 
Ejectment,  2 ; Fires, 1 ; Bills and Notes, 6 ; Deeds and Con~eyances ,  13. 

TOOLS. See Employer and Employee, 1. 

TORTS. See Railroads, 4, 7. 

TRADES. See Taxation, 10; Criminal Law, 14, 15. 

TRANSACTIONS W I T H  DECEDENTS. See Partnership,  :!. 

TRANSFERS. See Taxation, 2. 

TRESPASS. See Railroads, 1, 6 ;  Criminal Law, 21; Fires,  1. 

TRIALS. See Banks  and Banking, 6, 9 ;  Instructions, 2 ;  Injunctions, 2 ;  Neg- 
ligence, 1 ;  Appeal and Error,  6 ,  7 ;  Evidence, 10, 12, 33, 37 ;  Criminal 
Law, 6 ;  Partnership,  3 ;  Ju ry ,  8 ;  Employer and Employee, 2 ;  Schools, 
12, 15. 

TRUSTS. See Deeds and Conveyances, 4 ;  Tenancy in Common, 1 ;  Wills, 1, 
7, 15, 16, 21, 25; Contracts, 1 ;  Guardian and Ward,  4. 

1. ParoL Trust-Quantum of Proof.-In order to ingraft  a parol t rus t  
upon a deed which is  absolute in form, the proof must be clear, cogent 
and convincing. Gillespie v. Gillcspie, 40. 

2. Trusts-Spendthrift Trusts-Statutes.-C. S., 1742, authorizing a spend- 
thr i f t  t rus t ,  is  limited to a n  annual  income not to exceed $500 a year 
net, and has  no application to the facts of this case. Bank v. 
Heath ,  54. 

USE AXD OCCUPATION. See Easements, 1, 3. 

USURY, See Injunctions, 9. 

VALUE. See Taxation, 4. 

VENDOR AND PURCHASER. See Taxation, 1 ; Equity, 1 ; Carriers, 6 ; Prin-  
cipal and Agent, 2 ;  Fires, 1 ;  Contracts, 21. 

1. Vendor and Purchaser-Ueede and Con?:eyances--Ti7arranty-Fraud- 
Questions f o r  Jury.--The plaintiff contracted to  sell rhe defendant his 
farm,  and implements therefor, in contemplation of the latter 's  pos- 



VESDOR ASD PURCHASER-Continued. 
session for the purpose of cultivating it, and delivered to him a deed, 
with full covenants and warranty. In  an action to recover upon the 
purchase-money notes there was evidence tending to show that de- 
fendant was induced to purchase by plaintiff's false representations 
a s  to existing liens on the land, which resulted in a receiver, ap- 
pointed a t  the suit of the lienors, and the prevention of the defend- 
ant's possession and the loss of his title: Held, sufficient to take the 
issue of fraud to the jury. Forbes G. Deans, 164. 

2,  Vendor and Purchaser-Contracts-Performance-Bargain and Sale.- 
Where the acceptance of an offer of purchase of cotton a t  the then 
market price is made conditional upon the prompt action of the pro- 
l~osed purchaser in examining samples sent him, with no time limit 
definitely fixed, and there is evidence of his delay on a rising market 
beyond a reasonable time in which such purchaser could have acted, 
the question as to whether there was a complete contract of bargain 
and sale is one for the jury, and defendant's motion as  of nonsuit 
thereon should be denied. Yills ti. XcRae, 707. 

3. Same-Damages.-Ordinarily, the measure of damages caused by the 
relidor's breach of contract in failing to deliver cotton to the vendee, 
011 a rising market, is the difference between the contract price and 
the reasonable market price a t  the time when and a t  the place where 
the cotton should have been delivered, according to the time fixed 
therefor by the terms of the contract. Ibid. 

4. Same - Ximimixing Damages - E'tiidt'r~ce-Burden of Proof --Where, 
upon a rising market, there is no definite time fixed for the accept- 
ance by the purchaser of cotton a t  the price a t  the time of toe offer, 
and the question of the reasonableness of the time of the acc-ptance 
arises in the case, upon notice a t  a later time by the seller ,ha t  he 
regarded the proposal of sale a t  an end for failure of accelltance, 
and that he would not ship the cotton a t  the price named, it  i= re- 
quired of the proposed purchaser, in the exercise of ordinary :are 
and prudence, that he minimize the loss of the proposed sell r by 
buying the cotton, of the same quantity and grade, a t  the pri-e pre- 
wil ing on the open market after the time of notice given, v ith the 
burden of proof in this respect upon the proposed seller that hz could 
reasonably have done so. Zbid. 

VENIRE DE SOT'O. See Evidence, 38. 

VENUE. See Actions, 2 ;  Wills, 27. 

VERDICT. See Deeds and Conreyances, 3 ;  Appeal and Error, 6, 6 ;  Intoxi- 
cating Liquor, 2 ; Homicide, 5. 

1. Verdict-Indictment-Setieral Counts.-A general verdict of guilty on 
all the related counts in a bill of indictment is a verdict of guilty a s  
to each, and will be sustained if the evidence thereon is sufficient 
for conviction. 5'. 2;. Switxer, 90. 

2. Verdicts-Correction-Courts.-It is within the sound legal discretion 
of the trial judge to permit a jury, before its discharge, at, the in- 
stance of its members and without suggestion from others, to reas- 
semble as  the jury in the case, and correct an error in calculation 
as  to damages in their verdict, so as to make it  conform to the true 
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verdict they had theretofore agreed ul~on. The principle upon which 
a jury is not allowed to attack a verdict they had previously ren- 
dered is distinguished. Lumber Co. v. Lumber Co., 417. 

VEItIFICATIOS. See Pleadings, 7. 

VESSELS. See Admiralty, 2. 

VESTED ISTERESTS. See Wills, 1. 11. 

VICE-PRIKCIPAL. See Pleadings, 20. 

TOLUSTART SOSSUIT. See Al~peal and Error, 17 

'I'O1,USTARY STATEMESTS. See Evidence, 2. 

TOTERS. See Schools, 8 ;  Counties, 1. 

TVAIVER. See Insurance, 2 ;  Plraclings. 2 ;  Banks and Banking, 11 ; Evidence, 
L'Y ; Al~peal and Error, 16 ; Removal of Causes, 3 ; Judg~uents,  14. 

VAII. See Railroads, 16. 

IVARIIASTT. See Principal and Agent, 2 ;  Vendor and Purchaser, 1. 

WATERS. 
T17ate),s-Itipcoian Otcners-Diversion of Flotc-Lozcev Pvoprietor-Dam- 

ayes - Eauemeuls - Vunicipal C'or~porcttio~~s-Cities and Towns.-A 
ril~ariaii  owner is entitled to the natural flon of a stream of water 
ruilning through or along his land in its accustorled channel, un- 
diininisl~ed i11 quantity and unimpaired in qualitr, escept as  may be 
occasioiied by a reasonable use of the water by other like proprie- 
tors, a s  a right, not a s  an easement, inseparably annexed to the soil; 
and held, a city or town that  causes damage to the lo\ver proprietor 
by damming the stream and divertiug the use of the waters for the 
use in coiiiiectioii with its sener  system and for its inhabitants, is 
liable in damages, though tlie lower proprietor may not, a t  tlie time, 
be using the stream for any purpose. Sinith v. J lo~ganton,  801. 

WAY O F  NECESSITY. See Easements, 4. 

WII>OW. See Husband and Wife, 1. 

WILLS. See Constitutional Law, 1 ; Estates. 1, 3, 4. 
1. T17ills-1)ite)tt-Trusts-Estates-Vested It~ferests-E~ecutors and -4d- 

nti?~istrafors.-A devise or bequest to each of the soils of the testator 
of his designated proportionate pa r t  of the residue of an estate to be 
held in trust by the executors and payment made to them in certain 
~xoportions biennially, giving the trustees discretion in withholding 
the payments ul~on certain contingencies, ~ v i t l ~ o u t  limitation over 
upon their l~a l~pen ing :  but that they should continue to invest the 
 state and pay the net profits over to the designated sons resl~ec- 
tively: Held, the testator's intent is construed to vest the interest of 
the sons in each of them respectirely. Bank v. Heath, 54. 

2. Same - Debtor and Creditor - Judgments - Esecution. -Where, a s  
gathered from the will, the intent of the testator is to vest in each 
of his designated sons his share in the division of the residue of his 
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estate, his clirectioil to his rxecutors and trustees uilder the will t o  
n.itlihold the share of et~cli for want of business cal~ncity or judg- 
meut, mld continue to inrest and pay the iiet 11rofits thereof to the 
sc~ns nainrd, esclusirely for their use. \rithout reserration, is in- 
operatire n s  to the rights of the creditors of the sons; a i ~ d  such 
interests nrc subject to execution under a judgment against them 
Ibid. 

3. l l ~ i l l s - T c s t ( ~ ~ ~ ~ o ~ t ( ~ r u  C'wpacit!j-Ecidc?lc.c-Lcttei.8 of 1'cstcitor.-While 
the courts allow wide rallge in allowing ill evidence: testimony of non- 
exljert ~r i tnt~sses  as to the tt'stntor's mental capacity sufficient to 
m:~ke a valid will, upon caveat thereof: it does not extend to lrtters 
songllt to be introduced in eritlence thereof, the contents of \vliich 
are  not enl)lrorted hy the testimony of a \ritnrss, but rests a1011e 1111011 

the evitleilccb that they n-ere in the han(l \ r r i t i~~g of the testator. 
Hucctt c. Hycitt,  113. 

4. T17ills-IZecocrctim-L(tfrr 1l'ill.s-Evidofcc-Burdcrt of Prmf.-Wl~erc 
the c;lreators of a will seek to set aside the will being ~rol)ouiidcd, 
oil the ground that  the testator had matle a later will revolting it, 
the burdell is on them to sho\r the making and l~resent esistt2iice of 
the later \\-ill, and that  i t  revoked the one theretofore made. Ibitl. 

3.  Su~,zc-Pi~csunz1~fioils.-TT'here the cnveators to a will have sho\rn the 
existence of a later will which, they contend, revoked the \rill I~eing 
pro~~ounded,  v-hich was last seen in the possession of the testator and 
after his death caimot he foulid, i t  \rill be   resumed that he had de- 
strorrd it with his inte~ltioll to revoke it. Ibid. 

6. 1T7i71~-I?fttt.pref(ltio~z-I)~tei~t.-A will should be interpreted to ~ O I I -  

form to the l a ~ r f u l  intent of the testator a s  gathered from it as a 
whole. l17ells c. Il'illiams, 134. 

7. S ' U ~ I C -  Lifr E~fates-Estates in Ren~ainder-Fee S'imple-Esecritors 
nlzd dcl~~~i~~istruto~~s-Trttsts-Diso-etiotzaru Pozc'ers.-A derise to thf: 
husband by his \rife of her lands to be used and controlled by him 
and for him to receive the rents and profits during his life, with 
right to call up011 the executor to sell so nluch of the lands as  ~voultl 
be necessary for his maintenance in comfort during his life. and the 
right of the executor to sell aiid convey the lands, or so much thereof 
as  may be necessary for the purpose stated, ~ r i t h  remainder of the 
lands not so disposed of limited orer to designated beneficiaries, does 
not, from the intent of the testatris a s  gathered from the will, con- 
strued as  a whole, res t  only a life ebtate in the husband, unaffected 
hy the further prorisio~ls of the \\-ill, or vest in the remaindermen ml 
absolute fee-simple title to all of the lands upon the death of the 
11usl)and; and held, further,  it was in the sound discretion of the 
executor, fairly exercised, to make the conreyance n-hen so called 
upon to (lo bx the husband, in pursuance of the terms of the will. 
Ibid. 

8. Trills - Caceaf - Issues-Pi~occ( l~~t~c-~f ( l f  21 tes.-Where a careat to a 
will is duly filed, \T-ith the required bond, etc., a t  the same time the 
paper-lrriting is offered for l~robate, i t  is required of the clerk to 
transfer the proceedings to the civil-issue docket for the trial of the 
issue of dccisacit cel H O ) ~ ,  and all further steps are stayed in the 
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matter until i ts final adjudication, except such as  may be necessary 
for the preservation of the estate. C. S., 4158, 4159, 4161, 24. I n  re  
Little, 177. 

9. Same-Collector.-Where a caveat to a will is duly filed and further 
proceedings stayed, it  is discretionary with the clerk to appoint a s  
collector for the preservation of the estate the one named in the 
paper-writing a s  executor, or some other to act as  collector for that 
purpose. C. S., 24. Ibid. 

10. Same-Limitation of Actions.-The effet!t of the amendment of 1907 
was to limit the time in which a caveat to a will Iaay be filed, and 
does not affect the time within that period when the same may be 
done, or the further proceedings under the statute applicable. C. S., 
4158. Ibid. 

11. lt7ills - Descent and Distribution - Stntutes-Estates-Remainders- 
Tenancy by the Curtesy-Vested Interests.-A devise of land to tes- 
tator's two daughters for life, and a t  the death of either or both of 
them, then said land shall go to the child or children of each, the 
child or children representing the mother in interest: Held, upon the 
marriage of one of them, and having issue born alive, the issue so 
born takes by purchase under the will, and is a new propositus for 
the purpose of descent. Canons of Descent, Rule 12. -4llen v. Par- 
ker, 376. 

12. Same-Husband and Wife-Tenancy i n  Common-SurvivorshipJus 
dccre8cendi.-Upon the death of a minor child who takes an estate 
in remainder as  a new propositus after the death of .his mother, 
under his grandfather's will, without brother or sister or issue of 
such, the inheritance is cast under Rule 6 of the Canons of Descent 
before the amendmeqt of 1915, upon the father, if ljving, the amend- 
ment having the effect of making the father and mother tenants in 
common, with the right of survirorship. Semble, under the amend- 
ment the devise of these lands of the wife vests her interest in the 
husband. Ibid. 

13. Wills -Interpretation - Intent -- Several Items - Estates-Residuary 
Clauses.-An estate in item 1 of a will to testator's mother and sisters 
and brothers a s  residuary legatees in equal shares, his heirs a t  law, 
and in item 2 to his heirs that may be living a t  the t ~ m e  of his death: 
Held, these two items will be construed together to effectuate the tes- 
tator's intent, which is not to enlarge the number of the heirs speci- 
fied in item 1, or to let in his grandchildren, being: the children of 
such of the testator's children a s  were dead a t  the time of his death. 
Royal v. Xoore, 379. 

14. Same-Insuvance-Election of Benefits.---V7here the testator has in- 
cluded the proceeds from his life insurance policies in the residuary 
clause of his will, such of his children who are named beneficiaries 
under the policies who elect to take as  such beneficiaries cannot take 
under the residuary clause wherein they are  named with the testa- 
tor's other children to take a n  equal part. Ibid. 

15. TT'ills - Estates-Contingent Remainders-Defeasible Fee-Trusts.-A 
devise of lands in equal parts to the testatrix's four daughters and 
her son, W., with the "exception" each one of them to give the daugh- 
ter, A., $200 apiece of their portion, and what S.  get,^ to be controlled 
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by the son, W., to give S. a home for herself and children, and a t  
their death to go to her brothers and sisters: Held, the testatrix's 
own daughter, S., and not her children, was the primary object of 
th'e testatrix's bounty; and her controlling intent, a s  ascertained by 
proper construction from the language used, was to give S. a fee in 
her part of the lands devised, defeasible on her dying without a child 
or children surviving, and in that  event with remaindef over to the 
brothers and sisters of S., the children of the testatrix, without 
creating an active trust for the benefit of her daughter, S. Greene 
u. Lyles, 422. 

T17ills -Devise - Estates-Limited Use-Remainders-Truuts-Powers 
of Sale-Eguity-Injunction.-A devise of lands to the testator's 
widow for her to have and use i t  a s  she needs, and make such dis- 
position thereof a s  will be best for her welfare, and a t  her death to 
the children of the marriage: Held, the widow holds the land in trust 
for the children, who take in remainder so much thereof as  the widow 
may not have required for her needs during her life, and otherwise 
there is no authority vested in her under the power of sale. Semble, 
upon a petition to the court, the remaindermen may restrain a sale 
of the lands in violation of the trust imposed. Teague u. Current, 483. 

Wills-Intestacy-Presumptions. -While there is a presumption that 
a testatrix intended to dispose of her entire estate by will, i t  must 
give way when by the plain language of the will i t  appears by its 
interpretation a s  a whole that she omitted from the will a part of 
her estate, as  to which she had died intestate. Kidder v. Bailey, 505. 

Same-Descent and Distribution.-Where the testatrix died seized of 
a n  inheritance derived from her mother, consisting of lands, stocks, 
etc., and also of an estate or property otherwise so held, and devised 
all of the property derived by her from her mother and other certain 
shares of stock to her two sisters, without residuary clause or other 
disposition by her will, interpreting the will as  a whole, i t  is held 
that, by the clear language of the will, admitting of no extrinsic aid 
of interpretation, she died intestate as  to all property not derived 
by her from her  mother except the stock named, and the residue of 
her estate descended upon her heirs a t  law. Ibid.  

Wills-Devise-Power of Sale-Deeds and Conve~ances-Title.-A de- 
rise of the testatrix of her home to her three sons, who survived her 
as  her only heirs a t  law, upon condition that it  be kept as  a home 
for all, except in the event they fully consented to sell it, and upon 
the death of one of them his share to revert to the living ones for an 
equal dirision: Beld, the controlling intent of the testatrix was not 
to make an absolute restraint on alienation, or to continue the home 
until the death of the last survivor, but that upon the death of one 
the house could be sold and conreyed with the consent of the sur- 
viving sons. Fleming v. X o t x ,  593. 

Wills-Potcer of Sale-Deeds and Corweyances-Intent-Evidence.-In 
order to make a valid conveyance of land devised with the power to 
sell without application to court, i t  is not now required that the 
devisee expressly refer thereto in her conreyance, if i t  is properly 
made to annear from the nerusal of the entire deed that it  was made - - 
in the exercise of the power conferred on her, or it  can thus plainly 
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\\'ILI,S-Co?sti~rued. 
be inferred therefrom, and pertinent matters in psi> can also be re- 
sorted to in aid of this interpretation ; and I ~ l d ,  further, the later 
deed of the devisee l~urporting to cure the sugp0st.d defect in the 
execution of the power b~ her folmer one vould o jerate as  an es- 
toppel inuring to the grantee and those clainiing title under him. 
Jfatthews v. Grifln, 599. 

21. 11 111s - Trusts - Cha~'rtu-I,ndefi)lifcrless of Be1leficic~1~~-Estates--12e- 
mau~ders-Desce~~t awl Uistt'ibutron.-A bequest of the income from 
the proceeds of sale of testatris's entire estate to her son and grand- 
daughter ill certain proportions, and then to the survivor for life, 
with ulterior limitation to such objects of charity as  the executor 
may consider as  in accordance with her wishes, first the son and 
then the executor having predeceased the granddaughter: Held, an 
active trust is created, and, the q i  pres doctrine not ~btaining ill this 
State during the life of the granddaugllter, the ulterior limitation to 
charitable objects is void for indefiniteness, no cliscretionary power 
being thus given to the administrator v i th  the will aiinesed, and a t  
the death of the granddaughter the estate reverts to the testatris's 
heirs a t  law, under the doctrine of resulting trusts. 1'ho)nu~ G. 
Clay, 778. 

22. Se?ne-Education aud Sdva)tcemcrtt.-Tli~x income of an estate derised 
and bequeathed in trust, to be used for the education and "uccom- 
plishment" of the granddaughter of testatris unlil she becomes 
twenty-one years of age, and then the income to be piid direct to her 
by the trustee named in the \\ill, evidences the testatris's intent that 
the trustee may use so much of the income during tlie minority of 
the beneficiary as  in his sound judgment and discretion may be 
necessary for her food, raiment, education, and acconlplishmeiit. Ibrd. 

23. Same-Lapsed Legacies-Devises.-The esecutor, wit11 power of sale, 
holding in trust under the terms of the will the proceeds from the 
sale of the property of the testatris's estate in trust to pay the in- 
come to her son and daughter, may sell and conrey a lapsed legacy 
i11 lands, and hold the proceeds under the trust imllosed on him by 
the will. Zbtd. 

24. Wills-Devise-Power of Sale-Xarried TI'ome~i-PI iru E'mnti~rafio)b. 
Upon a derise of land to the several children of the testator, for 
them to divide among themselves, etc., it is unnecesrmy that one of 
them, a married woman, acting in accordance wit11 the devise, have 
her privy examination taken in the mutual conveyance necessary 
for the division. Dillott v. Cotton Jlills, 812. 

23. IT'ills-Deaise-Trusts-Iwzplied Power of Sale-Estutes-Rc,)~ciiirdos. 
Upon a devise of land in trust to the testator's son to use for himself 
and his named children the rents, issues, profits and interests, as they 
may be needed for the proper maintenance of himself and family and 
for the purpose of advancing his children and starting them in life, 
and authorizing him to adrance to each thereof such money or prop- 
erty as  he may deem proper for their best interest provided there 
be no preference given among them, etc : Held, whether the children 
held a contingent or vested interest, under tlie further terms of the 
devise to them, the trustee had the inlplied ltower to sell ancl conrey 
the lands and hold tlie lrrtrcewls subject to the limitation imposed by 
the trust. Ibid. 
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26. Same-Co)ztinyc?zt I)~tcrests-Statlites.-JVhere it appears by the record 
of the lower court and from the commissioner's deed that  a sale of 
lands had been made affecting contingent interests in remaincler, in 
ljursuance of and in conformity with the statute on the subject, tlle 
fact that  i t  was called in the case agreed a special "proceeding," and 
that  tlle original papers have beell lost from the clerk's otfice, will 
not affect the fact that i t  was a proceeding brought under the statute, 
aud tlie validity of the sale thereuiider will be upheld. I b i d .  . 

27. l17ills-Caceat-Domicile-Ven~ce-Husbalzd and Wife-Presunzptions- 
$'ii~dinys of Fact-Appeal a ~ d  Error.-Upon motion for a change of 
venue in 17roceedings to caveat a will, the testatrix's legal domicile 
a t  tlie time of her death does uot solely depend upon her residence 
in a different county from that  of her husband, and \\-here tlie trial 
judge, uyon a case agreed, finds as  a fact only that  the testatrix, a 
married \\-oman, \\-as not a resident of the county of the domicile of 
lier husband, and upon all the evidence in the case it appears that  
tlie change of venue sought was to the county of his domicile, the 
judgnieiit of the trial court in retaining the jurisdiction nil1 be re- 
versed oil alq~eal,  and the proceedings ordered removed to the domi- 
cile of her husband. In re Ellis, S O .  

25. Hanze - Change of Domicile - .4)1imus Revertandi.-The question of 
domicile of a testatrix i11 proceedings to caveat her will does not 
solely depend upon lier place of residence; and when all the evi- 
dence tends to show that her last residence was in a different county 
from that of lier husband, proper venue of the proceedings is i11 the 
county of his domicile. I b i d .  

WITXESSES. See Criminal Law, 1, 4, 6 ;  Evidence, 13, 22, 25, 26, 33, 42. 

WRIT O F  ASSISTASCE. See Tenancy in Common, 7. 

K R I T  OF POSSESSION. See Teiiancy in Common, 7. 

\VRITllEX ISSTRUJIESTS. See Bills and Notes, 3 :  Evidence, 6 ,  32. 

TVROSGFUL DEATH. See Negligence, 2 ; Evidence, 41. 




